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SUPREME COURT OF THE UNITED STATES.

Allot ment  of  Justic es .

It is ordered that the following allotment be made of 
the Chief Justice and Associate Justices of this Court 
among the circuits, pursuant to Title 28, United States 
Code, Section 42, and that such allotment be entered of 
record, viz.:

For the District of Columbia Circuit, Earl  Warren , 
Chief Justice.

For the First Circuit, Abe  Fortas , Associate Justice.
For the Second Circuit, John  M. Harlan , Associate 

Justice.
For the Third Circuit, Will iam  J. Brennan , Jr ., 

Associate Justice.
For the Fourth Circuit, Earl  Warren , Chief Justice.
For the Fifth Circuit, Hugo  L. Black , Associate Justice.
For the Sixth Circuit, Potte r  Stew art , Associate 

Justice.
For the Seventh Circuit, Tom  C. Clark , Associate 

Justice.
For the Eighth Circuit, Byron  R. White , Associate 

Justice.
For the Ninth Circuit, Will iam  0. Douglas , Associate 

Justice.
For the Tenth Circuit, Byron  R. White , Associate 

Justice.
October 11, 1965.

(For next previous allotment, see 371 U. S., p. v.)
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IN THE

SUPREME COURT OF THE UNITED STATES

AT

OCTOBER TERM, 1966.

SENFOUR INVESTMENT CO., INC. v. KING 
COUNTY.

APPEAL FROM THE SUPREME COURT OF WASHINGTON.

No. 93. Decided October 10, 1966.

66 Wash. 2d 644, 404 P. 2d 760, appeal dismissed and certiorari 
denied.

Jerome M. Johnson for appellant.
James E. Kennedy and William L. Paul, Jr., for 

appellee.
Solicitor General Marshall and Philip A. Loomis, Jr., 

for the United States, as amicus curiae.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied.

1



2 OCTOBER TERM, 1966.

October 10, 1966. 385 U.S.

JONES v. ASSOCIATION OF THE BAR OF THE 
CITY OF NEW YORK.

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 102. Decided October 10, 1966.

16 N. Y. 2d 829, 210 N. E. 2d 461, appeal dismissed and certiorari 
denied.

Ralph B. Raukx for appellant.
John G. Bonomi for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.

MORRIS PARK, INC. v. BUCK.

APPEAL FROM THE SUPREME COURT OF ERRORS OF 
CONNECTICUT.

No. 113. Decided October 10, 1966.

153 Conn. 290, 216 A. 2d 187, appeal dismissed.

Francis B. Feeley and James T. Healey for appellant.
Robert H. Alcorn for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

Mr . Justice  Black  is of the opinion that probable 
jurisdiction should be noted.
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385 U. S. October 10, 1966.

BALTIMORE & OHIO RAILROAD CO. et  al . v . 
UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF PENNSYLVANIA.

No. 104. Decided October 10, 1966.

249 F. Supp. 712, affirmed.

Samuel P. Delisi and Edward A. Kaier for appellants.
Solicitor General Marshall, Assistant Attorney Gen-

eral Turner, Howard E. Shapiro, Charles L. Marinaccio 
and Robert W. Ginnane for the United States et al. 
James M. Carter for appellee Erie-Lackawanna Railroad 
Co.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.

BUCHANAN et  al . v . RHODES, GOVERNOR OF 
OHIO, ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF OHIO.

No. 115. Decided October 10, 1966.

249 F. Supp. 860, appeal dismissed.

Richard M. Markus for appellants.
William B. Saxbe, Attorney General of Ohio, and Ger-

ald A. Donahue, First Assistant Attorney General, for 
appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction.



4 OCTOBER TERM, 1966.

October 10, 1966. 385 U. S.

JORDAN ET AL V. VILLAGE OF MENOMONEE 
FALLS.

APPEAL FROM THE SUPREME COURT OF WISCONSIN.

No. 122. Decided October 10, 1966.

28 Wis. 2d 608, 137 N. W. 2d 442, appeal dismissed.

Emil Hersh, Arthur Magidson, Joseph A. Fanelli and 
James H. Mann for appellants.

Patrick T. Sheedy for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

BENNETT v. UNITED STATES.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF CLAIMS.

No. 143. Decided October 10, 1966.

Certiorari granted; 174 Ct. Cl. 492, 356 F. 2d 525, vacated and 
remanded.

Carl L. Shipley for petitioner.
Solicitor General Marshall for the United States.

Per  Curiam .
In light of the suggestion of the Solicitor General and 

upon an examination of the papers filed in this case, the 
petition for a writ of certiorari is granted, the judgment 
of the United States Court of Claims is vacated and the 
case is remanded to that court.
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385 U. S. October 10, 1966,

ANNBAR ASSOCIATES et  al . v . WEST SIDE 
REDEVELOPMENT CORP, et  al .

APPEAL FROM THE SUPREME COURT OF MISSOURI.

No. 152. Decided October 10, 1966.

397 S. W. 2d 635, appeal dismissed.

William M. Kufeld for appellants.
Guy W. Rice for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

GLICK et  al . v. BALLENTINE PRODUCE, 
INC., ET AL.

APPEAL FROM THE SUPREME COURT OF MISSOURI.

No. 168. Decided October 10, 1966.

396 S. W. 2d 609, appeal dismissed.

Elwyn L. Cady, Jr., for appellants.
Morris H. Kross, John R. Caslavka, Harry P. Thom-

son, Jr., and E. E. Thompson for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.



6 OCTOBER TERM, 1966.

October 10, 1966. 385 U. S.

KRONSBEIN v. TRUSTEES OF SCHOOLS OF 
TOWNSHIP THREE et  al .

APPEAL FROM THE SUPREME COURT OF ILLINOIS.

No. 183. Decided October 10, 1966.

33 Ill. 2d 575, 213 N. E. 2d 261, appeal dismissed.

Kenneth F. Kelly for appellant.
G. William Horsley for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

BOARD OF SATANTA JOINT RURAL HIGH 
SCHOOL DISTRICT NO. 2 et  al . v . GRANT

COUNTY PLANNING BOARD et  al .

APPEAL FROM THE SUPREME COURT OF KANSAS.

No. 192. Decided October 10, 1966.

195 Kan. 640, 408 P. 2d 655, appeal dismissed and certiorari denied.

Dale M. Stucky for appellants.
Robert C. Londerholm, Attorney General of Kansas, 

and J. Richard Foth, Assistant Attorney General, for 
appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied.
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DOWDLE et  al . v. NEW YORK et  al .

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 204. Decided October 10, 1966.

Appeal dismissed and certiorari denied.

John Manning Regan for appellants.
William J. Stevens for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.

CALCATERRA v. ILLINOIS.

APPEAL FROM THE SUPREME COURT OF ILLINOIS.

No. 267. Decided October 10, 1966.

33 Ill. 2d 541, 213 N. E. 2d 270, appeal dismissed and certiorari 
denied.

Charles A. Bellows for appellant.
William. G. Clark, Attorney General of Illinois, and 

Richard A. Michael, Assistant Attorney General, for 
appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.



8 OCTOBER TERM, 1966.

October 10, 1966. 385 U. S.

TIETZ et  AL. V. MARIENTHAL et  al .

APPEAL FROM THE DISTRICT COURT OF APPEAL OF CALI-
FORNIA, SECOND APPELLATE DISTRICT.

No. 217. Decided October 10, 1966.

238 Cal. App. 2d 905, 48 Cal. Rptr. 245, appeal dismissed and 
certiorari denied.

J. B. Tietz for appellants.
Harold W. Kennedy and Henry F. Walker for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.

REYNOLDS, dba  LARRY & KATZ, et  al . v . 
LOUISIANA BOARD OF ALCOHOLIC 

BEVERAGE CONTROL.

APPEAL FROM THE SUPREME COURT OF LOUISIANA.

No. 229. Decided October 10, 1966.

248 La. 639, 181 So. 2d 377, appeal dismissed and certiorari denied.

Saul Stone and Paul O. H. Pigman for appellants.
George A. Bourgeois, Clem H. Sehrt and Peter J. 

Butler for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.
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UNITED STATES v. OHIO.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT.

No. 271. Decided October 10, 1966.

Certiorari granted; 354 F. 2d 549, reversed.

Solicitor General Marshall, Assistant Attorney Gen-
eral Douglas, Morton Hollander and J. F. Bishop for the 
United States.

William B. Saxbe, Attorney General of Ohio, and Ger-
ald A. Donahue, First Assistant Attorney General, for 
respondent.

Per  Curia m .
The petition for a writ of certiorari is granted and the 

judgment is reversed. Wickard v. Filburn, 317 U. S. 111.

FERRANTE v. CITY OF NEW YORK et  al .

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 277. Decided October 10, 1966.

Appeal dismissed.

Henry Mark Holzer for appellant.
J. Lee Rankin for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
233-653 0 - 67 -8
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October 10, 1966. 385 U. S.

REED v. ILLINOIS.

APPEAL FROM THE SUPREME COURT OF ILLINOIS.

No. 282. Decided October 10, 1966.

33 Ill. 2d 535, 213 N.’ E. 2d 278, appeal dismissed.

Mort A. Segall for appellant.
William G. Clark, Attorney General of Illinois, and 

Richard A. Michael and Philip J. Rock, Assistant Attor-
neys General, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

TREFFRY et  al . v . TAYLOR, DIRECTOR OF 
LICENSES FOR THE STATE OF 

WASHINGTON, et  al .

APPEAL FROM THE SUPREME COURT OF WASHINGTON.

No. 291. Decided October 10, 1966.

67 Wash. 2d 487, 408 P. 2d 269, appeal dismissed.

Francis J. Conklin for appellants.

Per  Curiam .
The appeal is dismissed for want of a substantial 

federal question.
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CAPELOUTO v. ORKIN EXTERMINATING CO. 
OF FLORIDA, INC.

APPEAL FROM THE SUPREME COURT OF FLORIDA.

No. 316. Decided October 10, 1966.

183 So. 2d 532, appeal dismissed.

Wilfred C. Yarn for appellant.
J. Lewis Hall for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

MASLOWSKY et  al . v . CASSIDY, CHAIRMAN, 
ILLINOIS HOUSE OF REPRESENTA-

TIVES COMMISSION, et  al .

APPEAL FROM THE SUPREME COURT OF ILLINOIS.

No. 574. Decided October 10, 1966.

34 Ill. 2d 456, 216 N. E. 2d 669, appeal dismissed.

Albert E. Jenner, Jr., and Thomas P. Sullivan for 
appellants.

Owen Rall for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a properly presented federal 
question.

Mr . Justic e Douglas , Mr . Justi ce  Harlan  and Mr . 
Just ice  Brennan  are of the opinion that probable juris-
diction should be noted.
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BOOKCASE, INC., et  al . v . LEARY, COMMIS-
SIONER OF POLICE OF THE CITY

OF NEW YORK, et  al .

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 332. Decided October 10, 1966.

18 N. Y. 2d 71, 218 N. E. 2d 668, appeal dismissed.

Emanuel Redfield and Benjamin E. Winston for 
appellants.

J. Lee Rankin and Frank 8. Hogan for appellees.

Per  Curiam .
The motions to dismiss are granted and the appeal is 

dismissed for want of a properly presented federal 
question.

Mr . Justice  Black  and Mr . Justic e White  are of 
the opinion that probable jurisdiction should be noted.

Mr . Justice  Harlan  and Mr . Just ice  Brennan  are 
of the opinion that the appeal should be dismissed for 
want of a substantial federal question.

GUY v. TAHASH, WARDEN, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF MINNESOTA.

No. 169, Mise. Decided October 10, 1966.

Appeal dismissed.

Per  Curiam .
The appeal is dismissed.
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NEUMANN v. NEW YORK.

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 40, Mise. Decided October 10,1966.

15 N. Y. 2d 979, 207 N. E. 2d 531, appeal dismissed and certiorari 
denied.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied.

Mc Clellan  v . hus ton .
APPEAL FROM THE SUPREME COURT OF OHIO.

No. 96, Mise. Decided October 10,1966.

Appeal dismissed and certiorari denied.

Albert E. Savoy for appellant.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as 
a petition for a writ of certiorari, certiorari is denied.



14 OCTOBER TERM, 1966.
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CROSS v. BRUNING, COUNTY CLERK OF SAN 
MATEO COUNTY, et  al .

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT.

No. 134, Mise. Decided October 10, 1966.

Appeal dismissed and certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as 
a petition for a writ of certiorari, certiorari is denied.

WAKIN v. PENNSYLVANIA.

APPEAL FROM THE SUPREME COURT OF PENNSYLVANIA.

No. 293, Mise. Decided October 10, 1966.

Appeal dismissed and certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.
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BOYDEN v. MAY, WARDEN.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF WASHINGTON.

No. 351, Mise. Decided October 10, 1966.

Appeal dismissed.

Appellant pro se.
Solicitor General Marshall for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed.

BRADFORD v. HELMAN, JUSTICE OF THE 
SUPREME COURT OF THE STATE OF 

NEW YORK, et  al .

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 389, Mise. Decided October 10, 1966.

Appeal dismissed.

Appellant pro se.
Louis J. Lefkowitz, Attorney General of New York, 

Samuel A. Hirshowitz, First Assistant Attorney General, 
and Brenda Soloff, Assistant Attorney General, for 
appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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SPIESEL v. ROOS.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK.

No. 390, Mise. Decided October 10, 1966.

Appeal dismissed.

Appellant pro se.
Anthony L. Schiavetti for appellee.

Per  Curia m .
The motion to dismiss is granted and the appeal is 

dismissed.

BRADFORD v. POSTEL, JUSTICE OF THE 
SUPREME COURT OF THE STATE OF 

NEW YORK, et  al .

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 402, Mise. Decided October 10, 1966.

Appeal dismissed.

Appellant pro se.
Louis J. Lejkowitz, Attorney General of New York, 

Samuel A. Hirshowitz, First Assistant Attorney General, 
and Brenda Solo fl, Assistant Attorney General, for 
appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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KEMP v. HULTS, COMMISSIONER OF BUREAU 
OF MOTOR VEHICLES.

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 125. Decided October 17, 1966.

17 N. Y. 2d 191, 216 N. E. 2d 592, appeal dismissed and certiorari 
denied.

Emanuel Redfield for appellant.
Louis J. Lefkowitz, Attorney General of New York, 

Samuel A. Hirshowitz, First Assistant Attorney General, 
and Michael H. Rauch, Deputy Assistant Attorney Gen-
eral, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied.
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October 17, 1966. 385 U. S.

PHELPER v. DECKER, SHERIFF.

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT.

No. 374. Decided October 17,1966.

Certiorari granted; order reversed.

Charles W. Tessmer and Emmett Colvin, Jr., for 
petitioner.

Per  Curiam .
The petition for a writ of certiorari is granted. The 

order of May 5, 1966, denying the motion for a certificate 
of probable cause is reversed.

Mr . Justi ce  Stewart  concurs for the reasons stated 
in his separate memorandum in Mapp v. Ohio, 367 U. S. 
643, 672.

Mr . Justice  Clark , Mr . Justice  Harlan  and Mr . 
Just ice  White  dissent and would deny the petition for 
a writ of certiorari.
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McGILL ET AL. V. RYALS, SHERIFF, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE MIDDLE DISTRICT OF ALABAMA.

No. 381, Mise. Decided October 17, 1966.

253 F. Supp. 374, appeal dismissed.

Vernon Z. Crawford, Morton Stavis, William M. 
Kunstler, Arthur Kinoy and Benjamin E. Smith for 
appellants.

Truman Hobbs for appellees.

Per  Curiam .
The appeal is dismissed for want of jurisdiction be-

cause the case was not appropriate for a three-judge 
court.

Mr . Justi ce  Douglas  is of the opinion that a three- 
judge court was properly convened and would affirm 
the judgment of the lower court.
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October 24, 1966. 385 U. S.

ATLANTIC COAST LINE RAILROAD CO. et  al . 
v. BROTHERHOOD OF RAILWAY 

TRAINMEN et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT.

No. 220. Argued October 10, 1966.—Decided October 24, 1966.

362 F. 2d 649, affirmed.

Paul A. Porter and Dennis G. Lyons argued the cause 
for petitioners. With them on the briefs were Abe Krash 
and Daniel A. Rezneck.

Neal Rutledge and Allan Milledge argued the cause 
for respondents. With them on the brief was Lester P. 
Schoene.

Per  Curiam .
The judgment is affirmed by an equally divided Court.

Mr . Justice  Fortas  took no part in the consideration 
or decision of this case.
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GILES ET AL. V. FRIENDLY FINANCE CO. OF 
BILOXI, INC., ET AL.

APPEAL FROM THE SUPREME COURT OF MISSISSIPPI.

No. 426. Decided October 24, 1966.

185 So. 2d 659, 664, appeal dismissed and certiorari denied.

Albert Sidney Johnston, Jr., for appellants.
Charles B. Henley for appellees Guaranty Loan Corp, 

of Mississippi et al.

Per  Curiam .
The motion to dispense with printing the jurisdictional 

statement is granted. The motion to dismiss is granted 
and the appeal is dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.

JOHNSON v. CALIFORNIA.

APPEAL FROM THE SUPREME COURT OF CALIFORNIA.

No. 88, Mise. Decided October 24, 1966.

Appeal dismissed and certiorari denied.

Appellant pro se.
Thomas C. Lynch, Attorney General of California, and 

Edward P. O'Brien and Lawrence R. Mansir, Deputy 
Attorneys General, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.
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October 24, 1966. 385 U. S.

COLORADO-UTE ELECTRIC ASSOCIATION, INC. 
v. WESTERN COLORADO POWER CO. et  al .

APPEAL FROM THE SUPREME COURT OF COLORADO.

No. 437. Decided October 24, 1966.

159 Colo. 262, 411 P. 2d 785, appeal dismissed and certiorari denied.

John A. Hughes, Raphael J. Moses and John J. Con-
way for appellant.

Francis M. Shea, William H. Dempsey, Jr., and John R. 
Barry for appellees Western Colorado Power Co. et al.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.

BRADFORD v. GA VAGAN, JUSTICE OF THE 
SUPREME COURT OF THE STATE

OF NEW YORK, et  al .

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 574, Mise. Decided October 24, 1966.

Appeal dismissed.

Appellant pro se.
Louis J. Lefkowitz, Attorney General of New York, 

Samuel A. Hirshowitz, First Assistant Attorney General, 
and Brenda Solofi, Assistant Attorney General, for 
appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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SWITZERLAND CHEESE ASSOCIATION, INC., 
et  al . v. E. HORNE’S MARKET, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIRST CIRCUIT.

No. 42. Argued October 17, 1966.—Decided November 7, 1966.

Petitioners sought a preliminary and permanent injunction in this 
trademark infringement suit. Following joinder of issues before 
trial, petitioners filed a motion for summary judgment granting a 
permanent injunction, which the District Court denied because 
of unresolved factual issues. The Court of Appeals held that the 
order denying summary judgment was not an “interlocutory” one 
under 28 U. S. C. § 1292 (a)(1), which provides for an appeal 
from an interlocutory order “refusing” an injunction, and dis-
missed the appeal. Held: Since the denial of the motion for 
summary judgment related only to pretrial procedures and not 
to the merits, it was not “interlocutory” and therefore not appeal-
able under § 1292 (a)(1).

351 F. 2d 552, affirmed.

David Toren argued the cause for petitioners. With 
him on the briefs were John J. McGlew and Alfred E. 
Page.

Harold E. Cole argued the cause and filed a brief for 
respondent.

Mr . Justice  Douglas  delivered the opinion of the 
Court.

Petitioners brought this suit for trademark infringe-
ment and unfair competition under the trademark laws. 
60 Stat. 427, 15 U. S. C. § 1051 et seq. They sought a 
preliminary injunction during the pendency of the action, 
a permanent injunction, and damages. After issue was 
joined, petitioners moved for a summary judgment 
granting a permanent injunction and awarding damages 
against respondent. The District Court could not say 
that there was “no genuine issue as to any material fact”
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within the meaning of Rule 56 of the Federal Rules of 
Civil Procedure which governs summary judgments and 
accordingly denied the motion. Petitioners appealed, 
claiming that order to be an “interlocutory” one “refus-
ing” an injunction within the meaning of § 1292 (a)(1) 
of the Judicial Code, 28 U. S. C. § 1292 (a)(1).1

The Court of Appeals held that the order denying the 
motion for a summary judgment was not an “interlocu-
tory” one within the meaning of § 1292 (a)(1) and dis-
missed the appeal for want of jurisdiction. 351 F. 2d 
552. We granted certiorari because of a conflict between 
that decision and those from the Second Circuit. See, 
e. g., Federal Glass Co. v. Loshin, 217 F. 2d 936.1 2

Unlike some state procedures, federal law expresses 
the policy against piecemeal appeals. See Baltimore 
Contractors, Inc. v. Bodinger, 348 U. S' 176. Hence we 
approach this statute somewhat gingerly lest a floodgate 
be opened that brings into the exception many pretrial 
orders. It is earnestly argued, however, that, although 
this order denied a permanent injunction, it was nonethe-
less “interlocutory” within the meaning of § 1292 (a)(1) 
because the motion for summary judgment did service 
for a motion for a preliminary injunction (see Federal 
Glass Co. v. Loshin, supra, at 938) and that therefore 
“interlocutory” must also include a denial of a perma-
nent injunction.

1 That section provides:
“(a) The courts of appeals shall have jurisdiction of appeals from:
“(1) Interlocutory orders of the district courts of the United 

States ... or of the judges thereof, granting, continuing, modify-
ing, refusing or dissolving injunctions, or refusing to dissolve or 
modify injunctions, except where a direct review may be had in the 
Supreme Court.”

2 Subsequent to the grant of certiorari in this case, the Second 
Circuit, en banc, reversed its position and held that such an order 
is not appealable. Chappell & Co., Inc. v. Frankel, 367 F. 2d 197.
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We take the other view not because “interlocutory” 
or preliminary may not at times embrace denials of per-
manent injunctions, but for the reason that the denial of 
a motion for a summary judgment because of unresolved 
issues of fact does not settle or even tentatively decide 
anything about the merits of the claim. It is strictly 
a pretrial order that decides only one thing—that the 
case should go to trial. Orders that in no way touch on 
the merits of the claim but only relate to pretrial pro-
cedures are not in our view “interlocutory” within the 
meaning of § 1292 (a)(1). We see no other way to pro-
tect the integrity of the congressional policy against 
piecemeal appeals.3

Affirmed.

Mr . Just ice  Harlan  would affirm the judgment below 
on the basis of the reasoning set forth in Judge Water-
man’s opinion for the Second Circuit in Chappell & Co., 
Inc. v. Frankel, 367 F. 2d 197.

Mr . Justic e Stewar t  concurs in the result. * I

3 As Judge Charles E. Clark said, in dissent, in Peter Pan Fabrics, 
Inc. v. Dixon Textile Corp., 280 F. 2d 800, at 805-806:

“A district judge’s orders advancing a case to trial ought not to 
be critically examined and re-examined by the cumbersome method 
of appeal before he has approached the stage of adjudication. . . .
I believe this an intolerable burden for us, an improper and uncer-
tain interference with trial court discretion, and a confusing invita-
tion to indiscriminate appeals in the future—all contrary to settled 
federal law against piecemeal appeals.”

233-653 0-67-9
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BLACK v. UNITED STATES.

ON PETITION FOR REHEARING.

No. 1029, October Term, 1965. Certiorari denied May 2, 1966.— 
Rehearing and certiorari granted and case decided 

November 7, 1966.

After denial of certiorari in this case, the Solicitor General volun-
tarily advised that, in connection with another matter, monitoring 
petitioner’s room disclosed conversations between petitioner and 
his attorney at the time this case was being presented to the 
Grand Jury. Notes and reports made therefrom were forwarded 
later to Tax Division attorneys for use in preparation for trial 
in the case. The Solicitor General also advised that these 
attorneys did not regard the material as relevant and did not 
know it included attorney-client conversations and suggested that 
the judgment be vacated and remanded to the District Court 
for a hearing at which the material would be produced and 
the court could determine whether the conviction should stand. 
In view of the report of the Solicitor General and in order to 
make certain that petitioner be accorded a trial free from any 
inadmissible evidence, held: The judgment should be vacated and 
the case remanded for a new trial.

Rehearing and certiorari granted; 122 U. S. App. D. C. 347, 353 F. 
2d 885, vacated and remanded.

Hans A. Nathan, Warren E. Magee and Bert B. Rand 
for petitioner.

Solicitor General Marshall for the United States.

Per  Curiam .
In Davis v. United States, post, p. 927, we today 

denied the petition for certiorari. The sole question 
raised there (but not passed upon by the Court of 
Appeals because not necessary to its disposition) in-
volved petitioners’ claim that conferences between peti-
tioners and their counsel were surreptitiously overheard
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and intercepted by law enforcement officials through con-
cealed monitorial devices built into the jail where peti-
tioners were being held for federal authorities. The 
Solicitor General did not deny the existence of the de-
vices but said that there were no recordings of the con-
versations in question. He pointed out that since the 
case has been remanded by the Court of Appeals for a 
new trial on other grounds, a full exploration of this 
question could be made on retrial. In the light of these 
representations we denied the petition for certiorari so 
that the question might be fully explored at the new 
trial, as suggested by the Solicitor General.

In the instant case, Black v. United States, the peti-
tion for rehearing now raises a similar question and 
while Davis v. United States, supra, is not controlling, 
its relation is obvious. In Black the Solicitor General 
advised the Court voluntarily on May 24, 1966, after the 
petition for certiorari had been denied, 384 U. S. 927, 
but before an application for rehearing had been filed, 
that agents of the Federal Bureau of Investigation, in a 
matter unrelated to this case, on February 7, 1963, in-
stalled a listening device in petitioner’s hotel suite in 
Washington, D. C. The device monitored and taped 
conversations held in the hotel suite during the period 
the offense was being investigated and beginning some 
two months before and continuing until about one 
month after the evidence in this case was presented to 
the Grand Jury. During that period, “the monitor-
ing agents,” the Solicitor General advised, “overheard, 
among other conversations, exchanges between peti-
tioner and the attorney who was then representing 
him [Black]” in this case. In a supplemental memo-
randum filed July 13, 1966, the Solicitor General, in 
response to an inquiry by the Court, stated that the 
recordings of such interceptions had been erased from 
the tapes but that notes summarizing and sometimes
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quoting the conversations intercepted were available, and 
that reports and memoranda concerning the same had 
been made. “Neither the reports nor the memoranda,” 
he reported, “were seen by attorneys of the Tax Division 
responsible for the prosecution of” this case until Janu-
ary 1964, when in preparing for trial they were included 
in material transmitted to them; the reports and memo-
randa of the intercepted conversations were examined 
by the Tax Division attorneys and retained by them 
until April 15, 1964, when petitioner’s trial began; and 
the attorneys never realized until April 21, 1966, that 
any conversations between Black and his attorney had 
been overheard and included in the transcriptions.

The Solicitor General advised further that the “Tax 
Division attorneys found nothing in the F. B. I. reports 
or memoranda which they considered relevant to the tax 
evasion case.” He suggests that the judgment be vacated 
and remanded to the District Court in which the “rele-
vant materials would be produced and the court would 
determine, upon an adversary hearing, whether peti-
tioner’s conviction should stand.” We have sometimes 
used this technique in federal criminal cases, United 
States v. Shotwell Mfg. Co., 355 U. S. 233. However, 
its use has never been automatic. Indeed, in Remmer v. 
United States, 347 U. S. 227, we found it necessary, de-
spite the hearing in the District Court, to subsequently 
order a new’ trial on the merits, 350 U. S. 377. There 
are other complicating factors here that were not pres-
ent in Remmer. There the judge had been informed of 
the alleged jury tampering, but here neither the judge, 
the petitioner nor his counsel knew of the action of the 
federal agents. Moreover, the Solicitor General advises 
that the Tax Division attorneys did not know at the 
time of the trial that conversations between Black and 
his attorney were included in the transcriptions. In 
view of these facts it appears that justice requires that a
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new trial be held so as to afford the petitioner an oppor-
tunity to protect himself from the use of evidence that 
might be otherwise inadmissible.

This Court has never been disposed to vacate convic-
tions without adequate justification, but, under the cir-
cumstances presented by the Solicitor General in this 
case we believe that a new trial must be held. This will 
give the parties an opportunity to present the relevant 
evidence and permit the trial judge to decide the ques-
tions involved. It will also permit the removal of any 
doubt as to Black’s receiving a fair trial with full con-
sideration being given to the new evidence reported to 
us by the Solicitor General.

The petition for rehearing is therefore granted, the 
order denying certiorari vacated, certiorari granted, the 
judgment of the Court of Appeals vacated and the cause 
remanded to the District Court for a new trial.

Mr . Justice  White  and Mr . Justice  Fortas  took no 
part in the consideration or decision of this case.

Mr . Justice  Harlan , whom Mr . Justic e Stew art  
joins, dissenting.

The denial of certiorari in No. 245, Davis v. United 
States—where the Court of Appeals for the Fifth Cir-
cuit has already ordered a new trial on grounds wholly 
unrelated to alleged eavesdropping and at which trial 
petitioners will have a full opportunity to explore their 
contentions that the Government interfered with their 
constitutionally protected right to counsel—bears no solid 
relation to, still less furnishes justification for, what the 
Court has done in the present case. A brief statement 
of the circumstances of the Black disposition will reveal 
that in summarily vacating this final conviction and 
ordering a completely new trial the Court has acted 
prematurely.
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In 1964, petitioner Black was convicted in the District 
Court of federal income tax violations. His conviction 
was affirmed by the Court of Appeals for the District of 
Columbia Circuit on November 10, 1965. 122 U. S. 
App. D. C. 347, 353 F. 2d 885. Certiorari was denied 
by this Court on May 2, 1966. 384 U. S. 927. Before 
Black’s petition for rehearing was filed here, the Solicitor 
General filed a memorandum bringing to the Court’s 
attention the fact that in the course of an unrelated 
criminal investigation Black’s hotel suite had been 
“bugged" by the Federal Bureau of Investigation and 
conversations between Black and his attorney electron-
ically recorded. The Solicitor General further stated 
that in consequence of an investigation, instituted by 
him following his discovery of this occurrence, he was 
able to represent to the Court that none of the informa-
tion so procured had been utilized in Black’s aforesaid 
prosecution. In a further memorandum, filed in com-
pliance with a request from this Court, the Solicitor 
General has represented that it was not until late August 
1965 that the Criminal Division of the Department of 
Justice learned that a listening device had been installed 
in Black’s hotel suite and not until April 21, 1966, that 
attorneys in the Tax Division, responsible for the prose-
cution, learned that any conversations between Black 
and his counsel had been overheard.

The Solicitor General recognizes that Black is entitled 
to a full exploration of the matter, and to that end sug-
gests that the case be remanded to the District Court 
for a hearing and findings on the episode in question as 
it may bear on the validity of Black’s conviction. Black 
responds that this course is inadequate and contends that 
this Court should, without more, forthwith order dis-
missal of the indictment in this income tax prosecution.

Without anything more before it than the representa-
tions made by both sides, the Court today orders a totally
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new trial in spite of the fact that the disclosures com-
mendably made by the Solicitor General reveal no use 
of “bugged” material in Black’s prosecution, and no 
knowledge by prosecuting attorneys that material may 
have been improperly obtained. I agree, of course, that 
petitioner is entitled to a full-scale development of the 
facts, but I can see no valid reason why this unim-
peached conviction should be vacated at this stage. In 
Davis, supra, exploration of the alleged eavesdropping 
episode is appropriate upon the retrial of the case since 
the original conviction has already fallen on other 
grounds. In the Black case, however, a new trial is not 
an appropriate vehicle for sorting out the eavesdropping 
issue because until it is determined that such occurrence 
vitiated the original conviction no basis for a retrial 
exists. The Court’s action puts the cart before the horse. 
The orderly procedure is to remand the case to the Dis-
trict Court for a hearing and findings on the issues in 
question. See United States v. Shotwell Mfg. Co., 355 
U. S. 233. See also Remmer n . United States, 347 U. S. 
227, 350 U. S. 377. Unless and until the facts on this 
issue have been resolved and their legal effect assessed 
favorably to petitioner, this conviction should remain 
undisturbed.

The only basis I can think of for justifying this deci-
sion is that any governmental activity of the kind here 
in question automatically vitiates, so as at least to require 
a new trial, any conviction occurring during the span of 
such activity. But I cannot believe that the Court, 
without even briefing or argument, intends to make any 
such sweeping innovation in the federal criminal law 
by today’s peremptory disposition of this case.
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PITTSBURGH TOWING CO. v. MISSISSIPPI 
VALLEY BARGE LINE CO. et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF MISSOURI.

No. 319. Decided November 7, 1966.

Court’s exercise of discretion held not warranted to overlook 22-day 
delay beyond time fixed by its Rule 13 (1) for docketing of 
appeals, where such delay was inadequately accounted for.

252 F. Supp. 162, appeal dismissed.

Ernie Adamson for appellant.
Arthur L. Winn, Jr., Samuel H. Moerman, J. Ray-

mond Clark and James M. Henderson for appellees.

Per  Curiam .
The motion to dismiss is granted for failure of appel-

lant to comply with the time requirement of Rule 13 (1) 
of the Rules of this Court in docketing its appeal. This 
appeal was docketed 22 days after expiration of the 60- 
day period provided by the Rule. During that period, 
appellant made no application for an enlargement of 
time, either to the District Court or to a Justice of this 
Court (see Rule 13(1)), nor did any explanation ac-
company the untimely docketing of the appeal. The 
jurisdictional statement itself is silent on the subject. 
Not until appellee moved to dismiss pursuant to Rule 
14 (2) did appellant comment upon its default. Its reply 
to the Motion to Dismiss states that the “delay was 
occasioned by a misunderstanding between Counsel for 
appellant.” It does not elaborate.

This Court has been generous in excusing errors of 
counsel, but if there are to be rules, there must be some 
limit to our willingness to overlook their violation. While 
we are inclined to be generous in exercising our dis-
cretion to forgive a mistake and waive the consequences
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of negligence, fairness to other counsel and to parties 
with business before the Court as well as due regard for 
our own procedures leads us to believe that this case 
does not warrant our indulgence.

Mr . Justice  Black , dissenting.
Due to a misunderstanding among appellant’s lawyers 

this case was not docketed nor was the record filed until 
22 days after the 60-day period prescribed by this Court’s 
Rule 13 (1). The Court now, quite contrary to its re-
cent practices, dismisses the case pursuant to Rule 14 (2) 
because of this error of appellant’s lawyers. Rule 14 (2) 
permits, but does not require, such a harsh court order 
to be made. Appellant’s counsel, upon reporting the 
misunderstanding to a member of this Court, could un-
questionably have obtained an enlargement of the time 
to docket the case extending even beyond the 22 days 
within which the record was actually filed. There is no 
indication whatever that the appellees, their counsel or 
other parties with business before this Court have been 
injured—as the Court seems to intimate without record 
support—by this slight formalistic delinquency. On the 
contrary, the appellant is denied review of a judgment 
setting aside an Interstate Commerce Commission order, 
a type of three-judge district court judgment from which 
Congress has seen fit to give aggrieved persons a direct 
appeal to this Court. Thus, for a mere paper-filing neg-
ligence of appellant’s counsel, the purpose of Congress 
to grant reviews of this special category of administrative 
orders is frustrated.

This case is now to take its place among a growing 
number of others where mere procedural rules have been 
used to prevent the consideration and determination of 
cases on their merits. See, e. g., Lord v. Helmandollar, 
121 U. S. App. D. C. 168, 348 F. 2d 780, cert, denied, 
383 U. S. 928, Black , J., dissenting; Riess v. Murchison,
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cert, denied, 383 U. S. 946, Black , J., dissenting; Link v. 
Wabash R. Co., 370 U. S. 626, 636, Black , J., joined by 
The  Chief  Justi ce , dissenting; Beaufort Concrete Co. 
v. Atlantic States Constr. Co., 384 U. S. 1004, Black , J., 
dissenting; Santana v. United States, post, p. 848, 
Black , J., dissenting. I find it inconsistent with a fair 
system of justice to throw7 out a litigant’s case because 
his lawyer, due to negligence, or misunderstanding, or 
some other reason fails to satisfy one of many procedural 
time limits. If a pound of flesh is required because of 
negligence of a lawyer, why not impose the penalty on 
him and not his innocent client?

As I have previously stated, “The filing of court papers 
on time is, of course, important in our court system. But 
lawsuits are not conducted to reward the litigant whose 
lawyer is most diligent or to punish the litigant whose 
lawyer is careless. Procedural paper requirements should 
never stand as a series of dangerous hazards to the 
achievement of justice through a fair trial on the merits.” 
Beaufort Concrete Co., supra, at 1006, Black , J., dis-
senting. The conflict between the interest of the court 
clerk in the timely filing of papers and the interest of 
the citizen in having his lawsuit tried should be resolved 
in favor of the citizen, not the court clerk. I would not 
dismiss this case for violation of Rule 13 (1).
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KELSEY et  al . v. CORBETT et  al .

APPEAL FROM THE COURT OF CIVIL APPEALS OF TEXAS, 
EIGHTH SUPREME JUDICIAL DISTRICT.

No. 475. Decided November 7, 1966.

396 S. W. 2d 440, appeal dismissed.

Boyd Laughlin for appellants.
Thomas C. Wicker, Jr., for appellees Corbett et al.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

CARR v. CITY OF ALTUS et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF TEXAS.

No. 481. Decided November 7, 1966.

255 F. Supp. 828, affirmed.

Waggoner Carr, Attorney General of Texas, pro se, 
Hawthorne Phillips, First Assistant Attorney General, 
T. B. Wright, Executive Assistant Attorney General, and 
J. Arthur Sandlin, George C. Black, Jr., and Roger Tyler, 
Assistant Attorneys General, for appellant.

A. W. Walker, Jr., for appellees.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.
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MASSEY v. GEORGIA.

APPEAL FROM THE SUPREME COURT OF GEORGIA.

No. 630, Mise. Recided November 7, 1966.

222 Ga. 143, 149 S. E. 2d 118, appeal dismissed and certiorari denied.

Floyd H. Wardlow, Jr., and John R. Rogers for 
appellant.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as 
a petition for a writ of certiorari, certiorari is denied.

MATRANGA v. McDONNELL, SHERIFF.

APPEAL FROM THE SUPREME COURT OF MISSISSIPPI.

No. 686, Mise. Decided November 7, 1966.

Appeal dismissed and certiorari denied.

Albert Sidney Johnston and John M. Sekul for 
appellant.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.
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385 U. S. November 7, 1966.

JOS. SCHLITZ BREWING CO. v. UNITED 
STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF CALIFORNIA.

No. 486. Decided November 7, 1966.

253 F. Supp. 129, affirmed.

Leslie Hodson, Hammond E. Chaffetz, Joseph DuCoeur 
and Richard J. Archer for appellant.

Solicitor General Marshall and Assistant Attorney Gen-
eral Turner for the United States, and Burnham Enersen 
and Stephen Grant for General Brewing Corp., appellees.

Godfrey L. Munter, Jr., for Ray et al., as amici curiae, 
in support of appellant.

Per  Curia m .
The motion of Philip A. Ray et al., for leave to file 

a brief, as amici curiae, is granted.
The motions to affirm are granted and the judgment 

is affirmed.

Mr . Justi ce  Harlan  is of the opinion that probable 
jurisdiction should be noted and would set the case for 
argument.
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AMALGAMATED TRANSIT UNION, AFL-CIO v. 
UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA.

No. 496. Decided November 7, 1966*

253 F. Supp. 481, affirmed.

I. J. Gromfine and Herman Sternstein for appellant 
in No. 496.

David Previant and Herbert S. Thatcher for appellants 
in No. 497.

Solicitor General Marshall, Assistant Attorney General 
Turner, Howard E. Shapiro, Charles L. Marinaccio, 
Robert W. Ginnane and Leonard S. Goodman for the 
United States et al. in both cases.

James E. Wilson and Warren Woods for American 
Buslines, Inc., and Robert J. Corber for National Associa-
tion of Motor Bus Owners, appellees in No. 496.

William T. Croft for Overnite Transportation Co. etal., 
appellees in No. 497.

Per  Curia m .
The motions to affirm are granted and the judgment 

is affirmed.

*Together with' No. 497, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen & Helpers of America et al. v. United 
States et al., also on appeal from the same court.
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Syllabus.

ADDERLEY et  al . v . FLORIDA.

CERTIORARI TO THE DISTRICT COURT OF APPEAL OF FLORIDA, 
FIRST DISTRICT.

No. 19. Argued October 18, 1966.—Decided November 14, 1966.

Petitioners, 32 students, were members of a group of about 200 
who on a nonpublic jail driveway, which they blocked, and on ad-
jacent county jail premises had, by singing, clapping, and dancing, 
demonstrated against their schoolmates’ arrest and perhaps against 
segregation in the jail and elsewhere. The sheriff, the jail’s custo-
dian, advised them that they were trespassing on county property 
and would have to leave or be arrested. The 107 demonstrators 
refusing to depart were thereafter arrested and convicted under a 
Florida trespass statute for “trespass with a malicious and mis-
chievous intent.” Petitioners contend that their convictions, af-
firmed by the Florida Circuit Court and the District Court of 
Appeal, deprived them of their “rights of free speech, assembly, 
petition, due process of law and equal protection of the laws” 
under the Fourteenth Amendment. Held:

1. The Florida trespass statute, here applied to a demonstration 
on the premises of a jail, which is built for security purposes and 
is not open to the public, is aimed at conduct of a limited kind and 
is not unconstitutionally vague as were the common-law, breach- 
of-the-peace statutes invalidated in Edwards v. South Carolina, 
372 U. S. 229, and Cox v. Louisiana, 379 U. S. 536, 559. Pp. 41-43.

2. The doctrine of abatement is inapplicable here. Hamm v. 
City of Rock Hill, 379 U. S. 306, distinguished. P. 43.

3. The abstract proposition that petty criminal statutes may 
not be used to violate minorities’ constitutional rights is irrelevant 
to this case. P. 44.

4. There was ample evidence to support petitioners’ trespass 
convictions for remaining on jail grounds reserved for jail uses 
after they had been directed to leave by the sheriff. There was no 
evidence at all that petitioners were arrested or convicted for their 
views or objectives. Pp. 44—48.

175 So. 2d 249, affirmed.

Richard Yale Feder argued the cause for petitioners. 
With him on the brief was Tobias Simon.
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William D. Roth, Assistant Attorney General of Flor-
ida, argued the cause for respondent, pro hac vice, by 
special leave of Court. With him on the brief was Earl 
Faircloth, Attorney General.

Mr . Justice  Black  delivered the opinion of the Court.
Petitioners, Harriett Louise Adderley and 31 other 

persons, were convicted by a jury in a joint trial in the 
County Judge’s Court of Leon County, Florida, on a 
charge of “trespass with a malicious and mischievous 
intent” upon the premises of the county jail contrary 
to § 821.18 of the Florida statutes set out below.1 Peti-
tioners, apparently all students of the Florida A. & M. 
University in Tallahassee, had gone from the school to 
the jail about a mile away, along with many other stu-
dents, to “demonstrate” at the jail their protests of 
arrests of other protesting students the day before, and 
perhaps to protest more generally against state and local 
policies and practices of racial segregation, including seg-
regation of the jail. The county sheriff, legal custodian 
of the jail and jail grounds, tried to persuade the students 
to leave the jail grounds. When this did not work, he 
notified them that they must leave, that if they did 
not leave he would arrest them for trespassing, and that 
if they resisted he would charge them with that as well. 
Some of the students left but others, including peti-
tioners, remained and they were arrested. On appeal the 
convictions were affirmed by the Florida Circuit Court 
and then by the Florida District Court of Appeal, 175 
So. 2d 249. That being the highest state court to which 
they could appeal, petitioners applied to us for certiorari

1 “Every trespass upon the property of another, committed with 
a malicious and mischievous intent, the punishment of which is not 
specially provided for, shall be punished by imprisonment not ex-
ceeding three months, or by fine not exceeding one hundred dollars.” 
Fla. Stat. §821.18 (1965).
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contending that, in view of petitioners’ purpose to pro-
test against jail and other segregation policies, their con-
viction denied them “rights of free speech, assembly, 
petition, due process of law and equal protection of the 
laws as guaranteed by the Fourteenth Amendment to 
the Constitution of the United States.” On this “Ques-
tion Presented” we granted certiorari. 382 U. S. 1023. 
Petitioners present their argument on this question in 
four separate points, and for convenience we deal with 
each of their points in the order in which they present 
them.

I.
Petitioners have insisted from the beginning of this 

case that it is controlled by and must be reversed be-
cause of our prior cases of Edwards v. South Carolina, 
372 U. S. 229, and Cox v. Louisiana, 379 U. S. 536, 559. 
We cannot agree.

The Edwards case, like this one, did come up when 
a number of persons demonstrated on public property 
against their State’s segregation policies. They also sang 
hymns and danced, as did the demonstrators in this case. 
But here the analogies to this case end. In Edwards, 
the demonstrators went to the South Carolina State 
Capitol grounds to protest. In this case they went to 
the jail. Traditionally, state capitol grounds are open 
to the public. Jails, built for security purposes, are not. 
The demonstrators at the South Carolina Capitol went 
in through a public driveway and as they entered they 
were told by state officials there that they had a right 
as citizens to go through the State House grounds as long 
as they were peaceful. Here the demonstrators entered 
the jail grounds through a driveway used only for jail pur-
poses and without warning to or permission from the 
sheriff. More importantly, South Carolina sought to 
prosecute its State Capitol demonstrators by charging 
them with the common-law crime of breach of the peace.

233-653 0 - 67 - 10
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This Court in Edwards took pains to point out at length 
the indefinite, loose, and broad nature of this charge; in-
deed, this Court pointed out at p. 237, that the South 
Carolina Supreme Court had itself declared that the 
“breach of the peace” charge is “not susceptible of exact 
definition.” South Carolina’s power to prosecute, it was 
emphasized at p. 236, would have been different had the 
State proceeded under a “precise and narrowly drawn 
regulatory statute evincing a legislative judgment that 
certain specific conduct be limited or proscribed” such 
as, for example, “limiting the periods during which the 
State House grounds were open to the public . . .
The South Carolina breach-of-the-peace statute was thus 
struck down as being so broad and all-embracing as to 
jeopardize speech, press, assembly and petition, under 
the constitutional doctrine enunciated in Cantwell v. 
Connecticut, 310 U. S. 296, 307-308, and followed in 
many subsequent cases. And it was on this same ground 
of vagueness that in Cox v. “Louisiana, supra, at 551-552, 
the Louisiana breach-of-the-peace law used to prosecute 
Cox was invalidated.

The Florida trespass statute under which these peti-
tioners were charged cannot be challenged on this 
ground. It is aimed at conduct of one limited kind, that 
is, for one person or persons to trespass upon the prop-
erty of another with a malicious and mischievous intent. 
There is no lack of notice in this law, nothing to entrap 
or fool the unwary.

Petitioners seem to argue that the Florida trespass 
law is void for vagueness because it requires a trespass 
to be “with a malicious and mischievous intent . . . 
But these words do not broaden the scope of trespass so 
as to make it cover a multitude of types of conduct as 
does the common-law breach-of-the-peace charge. On 
the contrary, these words narrow the scope of the offense.
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The trial court charged the jury as to their meaning and 
petitioners have not argued that this definition, set out 
below,2 is not a reasonable and clear definition of the 
terms. The use of these terms in the statute, instead of 
contributing to uncertainty and misunderstanding, actu-
ally makes its meaning more understandable and clear.

II.
Petitioners in this Court invoke the doctrine of abate-

ment announced by this Court in Hamm v. City of Rock 
Hill, 379 U. S. 306. But that holding was that the Civil 
Rights Act of 1964, 78 Stat. 241, which made it unlaw-
ful for places of public accommodation to deny service 
to any person because of race, effected an abatement of 
prosecutions of persons for seeking such services that 
arose prior to the passage of the Act. But this case in 
no way involves prosecution of petitioners for seeking 
service in establishments covered by the Act. It involves 
only an alleged trespass on jail grounds—a trespass 
which can be prosecuted regardless of the fact that it 
is the means of protesting segregation of establishments 
covered by the Act.

2 “ ‘Malicious’ means wrongful, you remember back in the original 
charge, the State has to prove beyond a reasonable doubt there was 
a malicious and mischievous intent. The word ‘malicious’ means 
that the wrongful act shall be done voluntarily, unlawfully and 
without excuse or justification. The word ‘malicious’ that is used 
in these affidavits does not necessarily allege nor require the State 
to prove that the defendant had actual malice in his mind at 
the time of the alleged trespass. Another way of stating the defini-
tion of ‘malicious- is by ‘malicious’ is meant the act was done 
knowingly and willfully and without any legal justification.

“ ‘Mischievous,’ which is also required, means that the alleged 
trespass shall be inclined to cause petty and trivial trouble, an-
noyance and vexation to others in order for you to find that the 
alleged trespass was committed with mischievous intent.” R. 74.
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III.
Petitioners next argue that “petty criminal statutes 

may not be used to violate minorities’ constitutional 
rights.” This of course is true but this abstract propo-
sition gets us nowhere in deciding this case.

IV.
Petitioners here contend that “Petitioners’ convictions 

are based on a total lack of relevant evidence.” If true, 
this would be a denial of due process under Garner v. 
Louisiana, 368 U. S. 157, and Thompson v. City of Louis-
ville, 362 U. S. 199. Both in the petition for certiorari 
and in the brief on the merits petitioners state that their 
summary of the evidence “does not conflict with the 
facts contained in the Circuit Court’s opinion” which 
was in effect affirmed by the District Court of Appeal. 
175 So. 2d 249. That statement is correct and peti-
tioners’ summary of facts, as well as that of the Circuit 
Court, shows an abundance of facts to support the jury’s 
verdict of guilty in this case.

In summary both these statements show testimony 
ample to prove this: Disturbed and upset by the arrest 
of their schoolmates the day before, a large number of 
Florida A. & M. students assembled on the school grounds 
and decided to march down to the county jail. Some 
apparently wanted to be put in jail too, along with the 
students already there.3 A group of around 200 marched

3 The three petitioners who testified insisted that they had not 
come to the jail for the purpose of being arrested. But both the 
sheriff and a deputy testified that they heard several of the demon-
strators present at the jail loudly proclaim their desire to be ar-
rested. Indeed, this latter version is borne out by the fact that, 
though assertedly protesting the prior arrests of their fellow students 
and the city’s segregation policies, none of the demonstrators carried 
any signs and upon arriving at the jail, no speeches or other verbal 
protests were made.
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from the school and arrived at the jail singing and 
clapping.4 They went directly to the jail-door entrance 
where they were met by a deputy sheriff, evidently sur-
prised by their arrival. He asked them to move back, 
claiming they were blocking the entrance to the jail and 
fearing that they might attempt to enter the jail. They 
moved back part of the way, where they stood or sat, 
singing, clapping and dancing, on the jail driveway and 
on an adjacent grassy area upon the jail premises. This 
particular jail entrance and driveway were not normally 
used by the public, but by the sheriff’s department for 
transporting prisoners to and from the courts several 
blocks away and by commercial concerns for servicing 
the jail. Even after their partial retreat, the demon-
strators continued to block vehicular passage over this 
driveway up to the entrance of the jail.5 Someone 
called the sheriff who was at the moment apparently 
conferring with one of the state court judges about in-
cidents connected with prior arrests for demonstrations. 
When the sheriff returned to the jail, he immediately in-
quired if all was safe inside the jail and was told it was. 
He then engaged in a conversation with two of the

4 There is no evidence that any attempt was made by law en-
forcement officers to interfere with this march, or, for that matter, 
that such officers even knew of the march or its ultimate destination.

5 Although some of the petitioners testified that they had no 
intention of interfering with vehicular traffic to and from the jail 
entrance and that they noticed no vehicle trying to enter or leave 
the driveway, the deputy sheriff testified that it would have been 
impossible for automobiles to drive up to the jail entrance and that 
one serviceman, finished with his business in the jail, waited inside 
because the demonstrators were sitting around and leaning against 
his truck parked outside. The sheriff testified that the time the 
demonstrators were there, between 9:30 and 10 Monday morning, 
was generally a very busy time for using the jail entrance to trans-
port weekend inmates to the courts and for tradesmen to make 
service calls at the jail.
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leaders. He told them that they were trespassing upon 
jail property and that he would give them 10 minutes 
to leave or he would arrest them. Neither of the leaders 
did anything to disperse the crowd, and one of them told 
the sheriff that they wanted to get arrested. A local 
minister talked with some of the demonstrators and told 
them not to enter the jail, because they could not arrest 
themselves, but just to remain where they were. After 
about 10 minutes, the sheriff, in a voice loud enough 
to be heard by all, told the demonstrators that he was 
the legal custodian of the jail and its premises, that they 
were trespassing on county property in violation of the 
law, that they should all leave forthwith or he would 
arrest them, and that if they attempted to resist arrest, 
he would charge them with that as a separate offense. 
Some of the group then left. Others, including all peti-
tioners, did not leave. Some of them sat down. In a 
few minutes, realizing that the remaining demonstrators 
had no intention of leaving, the sheriff ordered his depu-
ties to surround those remaining on jail premises and 
placed them, 107 demonstrators, under arrest. The 
sheriff unequivocally testified that he did not arrest any 
persons other than those who were on the jail premises. 
Of the three petitioners testifying, two insisted that they 
were arrested before they had a chance to leave, had they 
wanted to, and one testified that she did not intend to 
leave. The sheriff again explicitly testified that he did 
not arrest any person who was attempting to leave.

Under the foregoing testimony the jury was authorized 
to find that the State had proven every essential element 
of the crime, as it was defined by the state court. That 
interpretation is, of course, binding on us, leaving only 
the question of whether conviction of the state offense, 
thus defined, unconstitutionally deprives petitioners of 
their rights to freedom of speech, press, assembly or peti-
tion. We hold it does not. The sheriff, as jail custodian,
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had power, as the state courts have here held, to direct 
that this large crowd of people get off the grounds. 
There is not a shred of evidence in this record that this 
power was exercised, or that its exercise was sanctioned 
by the lower courts, because the sheriff objected to what 
was being sung or said by the demonstrators or because 
he disagreed with the objectives of their protest. The 
record reveals that he objected only to their presence on 
that part of the jail grounds reserved for jail uses. There 
is no evidence at all that on any other occasion had simi-
larly large groups of the public been permitted to gather 
on this portion of the jail grounds for any purpose.6 
Nothing in the Constitution of the United States pre-
vents Florida from even-handed enforcement of its gen-
eral trespass statute against those refusing to obey the 
sheriff’s order to remove themselves from what amounted 
to the curtilage of the jailhouse. The State, no less than 
a private owner of property, has power to preserve the 
property under its control for the use to which it is law-
fully dedicated. For this reason there is no merit to the 
petitioners’ argument that they had a constitutional 
right to stay on the property, over the jail custodian’s 
objections, because this “area chosen for the peaceful 
civil rights demonstration was not only ‘reasonable’ but 
also particularly appropriate . . . .” Such an argument 
has as its major unarticulated premise the assumption

6 In Cox v. Louisiana, supra, at 558, the Court emphasized: “It 
is, of course, undisputed that appropriate, limited discretion, under 
properly drawn statutes or ordinances, concerning the time, place, 
duration, or manner of use of the streets for public assemblies may 
be vested in administrative officials, provided that such limited 
discretion is ‘exercised with “uniformity of method of treatment upon 
the facts of each application, free from improper or inappropriate 
considerations and from unfair discrimination” . . . [and with] a 
“systematic, consistent and just order of treatment, with reference 
to the convenience of public use of the highways
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that people who want to propagandize protests or views 
have a constitutional right to do so whenever and how-
ever and wherever they please. That concept of consti-
tutional law was vigorously and forthrightly rejected 
in two of the cases petitioners rely on, Cox v. Louisiana, 
supra, at 554-555 and 563-564/ We reject it again. 
The United States Constitution does not forbid a State 
to control the use of its own property for its own lawful 
nondiscriminatory purpose.

These judgments are Affirmed.

Mr . Justice  Douglas , with whom The  Chief  Jus -
tice , Mr . Justi ce  Brennan , and Mr . Just ice  Fortas  
concur, dissenting.

The First Amendment, applicable to the States by 
reason of the Fourteenth (Edwards v. South Carolina, 
372 U. S. 229, 235), provides that “Congress shall make 
no law ... abridging . . . the right of the people peace-
ably to assemble, and to petition the Government for a 
redress of grievances.” These rights, along with religion, 
speech, and press, are preferred rights of the Constitu-
tion, made so by reason of that explicit guarantee and

7 “The rights of free speech and assembly, while fundamental in 
our democratic society, still do not mean that everyone with opin-
ions or beliefs to express may address a group at any public place 
and at any time. The constitutional guarantee of liberty implies 
the existence of an organized society maintaining public order, with-
out which liberty itself would be lost in the excesses of anarchy. . 
A group of demonstrators could not insist upon the right to cordon 
off a street, or entrance to a public or private building, and allow 
no one to pass who did not agree to listen to their exhortations ” 
379 U. S., at 554-555.

“The conduct which is the subject of this statute—picketing and 
parading—is subject to regulation even though intertwined with 
expression and association. The examples are many of the applica-
tion by this Court of the principle that certain forms of conduct 
mixed with speech may be regulated or prohibited.” Id., at 563.
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what Edmond Cahn in Confronting Injustice (1966) 
referred to as “The Firstness of the First Amendment.” 1 
With all respect, therefore, the Court errs in treating 
the case as if it were an ordinary trespass case or an 
ordinary picketing case.

The jailhouse, like an executive mansion, a legislative 
chamber, a courthouse, or the statehouse itself (Edwards 
v. South Carolina, supra) is one of the seats of govern-
ment, whether it be the Tower of London, the Bastille, 
or a small county jail. And when it houses political 
prisoners or those who many think are unjustly held, 
it is an obvious center for protest. The right to petition 
for the redress of grievances has an ancient history1 2 and

1 “Where would we really find the principal danger to civil liberty 
in a republic? Not in the governors as governors, not in the 
governed as governed, but in the governed unequipped to function 
as governors. The chief enemies of republican freedom are mental 
sloth, conformity, bigotry’, superstition, credulity, monopoly in the 
market of ideas, and utter, benighted ignorance. Relying as it does 
on the consent of the governed, representative government cannot 
succeed unless the community receives enough information to grasp 
public issues and make sensible decisions. As lights which may have 
been enough for the past do not meet the needs of the present, so 
present lights will not suffice for the more extensive and complex 
problems of the future. Heretofore public enlightenment may have 
been only a manifest desideratum; today it constitutes an impera-
tive necessity. The First Amendment, says Justice Black, ‘reflects 
the faith that a good society is not static but advancing, and that 
the fullest possible interchange of ideas and beliefs is essential to 
attainment of this goal.’ [From Feldman v. United States, 322 U. S. 
487, 501 (dissenting opinion).]” Cahn, supra, at 102.

2 The historical antecedents of the right to petition for the redress 
of grievances run deep, and strike to the heart of the democratic 
philosophy. C. 61 of the Magna Carta provided:
“[T]hat if we or our justiciar, or our bailiffs, or any of our servants 
shall have done wrong in any way toward any one, or shall have 
transgressed any of the articles of peace or security; and the wrong 
shall have been shown to four barons of the aforesaid twenty-five 
barons, let those four barons come to us or to our justiciar, if we 
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is not limited to writing a letter or sending a telegram to 
a congressman; it is not confined to appearing before 
the local city council, or writing letters to the President 
or Governor or Mayor. See N. A. A. C. P. v. Button, 
371 U. S. 415, 429-431. Conventional methods of peti-
tioning may be, and often have been, shut off to large 
groups of our citizens. Legislators may turn deaf ears; 
formal complaints may be routed endlessly through a 
bureaucratic maze; courts may let the wheels of justice 
grind very slowly. Those who do not control television

are out of the kingdom, laying before us the transgression, and let 
them ask that we cause that transgression to be corrected without 
delay.” Sources of Our Liberties 21 (Perry ed. 1959).
The representatives of the people vigorously exercised the right in 
order to gain the initiative in legislation and a voice in their govern-
ment. See Pollard, The Evolution of Parliament 329-331 (1964). 
By 1669 the House of Commons had resolved that “it is an inherent 
right of every commoner of England to prepare and present Peti-
tions to the house of commons in case of grievance,” and “That no 
court whatsoever hath power to judge or censure any Petition pre-
sented . . . .” 4 Pari. Hist. Eng. 432-433 (1669). The Bill of 
Rights of 1689 provided “That it is the right of the subjects to 
petition the king and all commitments and prosecutions for such 
petitioning are illegal.” Adams & Stephens, Select Documents of 
English Constitutional History 464. The right to petition for a 
redress of grievances was early asserted in the Colonies. The 
Stamp Act Congress of 1765 declared “That it is the right of the 
British subjects in these colonies, to petition the king or either 
house of parliament.” Sources of Our Liberties 271 (Perry ed. 
1959). The Declaration and Resolves of the First Continental Con-
gress, adopted October 14, 1774, declared that Americans “have a 
right peaceably to assemble, consider their grievances, and petition 
the king; and that all prosecutions, prohibitory proclamations, and 
commitments for the same, are illegal.” Id., at 288. The Declara-
tion of Independence assigned as one of the reasons for the break 
from England the fact that “Our repeated Petitions have been 
answered only by repeated injury.” The constitutions of four of 
the original States specifically guaranteed the right. Mass. Const., 
Art. 19 (1780); Pa. Const., Art. IX, §20 (1790); N. H. Const., Art. 
32 (1784); N. C. Const., Art. 18 (1776).
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and radio, those who cannot afford to advertise in news-
papers or circulate elaborate pamphlets may have only 
a more limited type of access to public officials. Their 
methods should not be condemned as tactics of obstruc-
tion and harassment as long as the assembly and petition 
are peaceable, as these were.

There is no question that petitioners had as their pur-
pose a protest against the arrest of Florida A. & M. 
students for trying to integrate public theatres. The 
sheriff’s testimony indicates that he well understood the 
purpose of the rally. The petitioners who testified un-
equivocally stated that the group was protesting the 
arrests, and state and local policies of segregation, in-
cluding segregation of the jail. This testimony was not 
contradicted or even questioned. The fact that no one 
gave a formal speech, that no elaborate handbills were 
distributed, and that the group was not laden with signs 
would seem to be immaterial. Such methods are not the 
sine qua non of petitioning for the redress of grievances. 
The group did sing “freedom” songs. And history shows 
that a song can be a powerful tool of protest. See Cox 
v. Louisiana, 379 LT. S. 536, 546—548. There was no vio-
lence; no threat of violence; no attempted jail break; 
no storming of a prison; no plan or plot to do anything 
but protest. The evidence is uncontradicted that the 
petitioners’ conduct did not upset the jailhouse routine; 
things went on as they normally would. None of the 
group entered the jail. Indeed, they moved back from 
the entrance as they were instructed. There was no 
shoving, no pushing, no disorder or threat of riot. It 
is said that some of the group blocked part of the drive-
way leading to the jail entrance. The chief jailer, to 
be sure, testified that vehicles would not have been able 
to use the driveway. Never did the students locate 
themselves so as to cause interference with persons or 
vehicles going to or coming from the jail. Indeed, it 
is undisputed that the sheriff and deputy sheriff, in
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separate cars, were able to drive up the driveway to 
the parking places near the entrance and that no one 
obstructed their path. Further, it is undisputed that 
the entrance to the jail was not blocked. And whenever 
the students were requested to move they did so. If 
there was congestion, the solution was a further request 
to move to lawns or parking areas, not complete ejection 
and arrest. The claim is made that a tradesman waited 
inside the jail because some of the protestants were sit-
ting around and leaning on his truck. The only evidence 
supporting such a conclusion is the testimony of a dep-
uty sheriff that the tradesman “came to the door . . . 
and then did not leave.” His remaining is just as con-
sistent with a desire to satisfy his curiosity as it is with 
a restraint. Finally, the fact that some of the protes-
tants may have felt their cause so just that they were 
willing to be arrested for making their protest outside the 
jail seems wholly irrelevant. A petition is nonetheless 
a petition, though its futility may make martyrdom 
attractive.

We do violence to the First Amendment when we per-
mit this “petition for redress of grievances” to be turned 
into a trespass action. It does not help to analogize this 
problem to the problem of picketing. Picketing is a 
form of protest usually directed against private interests. 
I do not see how rules governing picketing in general 
are relevant to this express constitutional right to assem-
ble and to petition for redress of grievances. In the first 
place the jailhouse grounds were not marked with “NO 
TRESPASSING!” signs, nor does respondent claim that 
the public was generally excluded from the grounds. 
Only the sheriff’s fiat transformed lawful conduct into 
an unlawful trespass. To say that a private owner could 
have done the same if the rally had taken place on pri-
vate property is to speak of a different case, as an assem-
bly and a petition for redress of grievances run to 
government, not to private proprietors.
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The Court forgets that prior to this day our decisions 
have drastically limited the application of state statutes 
inhibiting the right to go peacefully on public property to 
exercise First Amendment rights. As Mr. Justice Roberts 
wrote in Hague v. C. I. O., 307 U. S. 496, 515-516:

. . Wherever the title of streets and parks may 
rest, they have immemorially been held in trust for 
the use of the public and, time out of mind, have 
been used for purposes of assembly, communicating 
thoughts between citizens, and discussing public 
questions. Such use of the streets and public places 
has, from ancient times, been a part of the privi-
leges, immunities, rights, and liberties of citizens. 
The privilege of a citizen of the United States to 
use the streets and parks for communication of views 
on national questions may be regulated in the in-
terest of all; it is not absolute, but relative, and 
must be exercised in subordination to the general 
comfort and convenience, and in consonance with 
peace and good order; blit it must not, in the guise 
of regulation, be abridged or denied.”

Such was the case of Edwards v. South Carolina, 
where aggrieved people “peaceably assembled at the site 
of the State Government” to express their grievances to 
the citizens of the State as well as to the legislature. 
Supra, at 235. Edwards was in the tradition of Cox v. 
New Hampshire, 312 U. S. 569, where the public streets 
were said to be “immemorially associated” with “the right 
of assembly and the opportunities for the communication 
of thought and the discussion of public questions.” Id., 
at 574. When we allow Florida to construe her “mali-
cious trespass” statute to bar a person from going on 
property knowing it is not his own and to apply that pro-
hibition to public property, we discard Cox and Edwards. 
Would the case be any different if, as is common, the dem-
onstration took place outside a building which housed 
both the jail and the legislative body? I think not.
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There may be some public places which are so clearly 
committed to other purposes that their use for the airing 
of grievances is anomalous. There may be some in-
stances in which assemblies and petitions for redress of 
grievances are not consistent with other necessary pur-
poses of public property. A noisy meeting may be out 
of keeping with the serenity of the statehouse or the 
quiet of the courthouse. No one, for example, would 
suggest that the Senate gallery is the proper place for a 
vociferous protest rally. And in other cases it may be 
necessary to adjust the right to petition for redress of 
grievances to the other interests inhering in the uses to 
which the public property is normally put. See Cox v. 
New Hampshire, supra; Poulos v. New Hampshire, 
345 U. S. 395. But this is quite different from saying 
that all public places are off limits to people with griev-
ances. See Hague v. C. I. 0., supra; Cox v. New Hamp-
shire, supra; Jamison v. Texas, 318 U. S. 413, 415-416; 
Edwards v. South Carolina, supra. And it is farther 
yet from saying that the “custodian” of the public 
property in his discretion can decide when public places 
shall be used for the communication of ideas, espe-
cially the constitutional right to assemble and petition 
for redress of grievances. See Hague v. C. I. 0., supra; 
Schneider v. State, 308 U. S. 147, 163-164; Cantwell 
v. Connecticut, 310 U. S. 296; Largent v. Texas, 318 
U. S. 418; Niemotko v. Maryland, 340 U. S. 268; Shuttles- 
worth v. City of Birmingham, 382 U. S. 87. For to place 
such discretion in any public official, be he the “custo-
dian” of the public property or the local police com-
missioner (cf. Kunz v. New York, 340 U. S. 290), is to 
place those who assert their First Amendment rights at 
his mercy. It gives him the awesome power to decide 
whose ideas may be expressed and who shall be denied a 
place to air their claims and petition their government. 
Such power is out of step with all our decisions prior to
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today where we have insisted that before a First Amend-
ment right may be curtailed under the guise of a criminal 
law, any evil that may be collateral to the exercise of the 
right, must be isolated and defined in a “narrowly drawn” 
statute (Cantwell v. Connecticut, supra, at 307) lest the 
power to control excesses of conduct be used to suppress 
the constitutional right itself. See Stromberg v. Cali-
fornia, 283 U. S. 359, 369; Herndon v. Lowry, 301 U. S. 
242, 258-259; Edwards v. South Carolina, supra, at 238; 
N. A. A. C. P. v. Button, supra, at 433.

That tragic consequence happens today when a tres-
pass law is used to bludgeon those who peacefully exer-
cise a First Amendment right to protest to government 
against one of the most grievous of all modern oppres-
sions which some of our States are inflicting on our 
citizens.

What we do today disregards the admonition in 
De Jonge v. Oregon, 299 U. S. 353, 364-365:

“These [First Amendment] rights may be abused 
by using speech or press or assembly in order to in-
cite to violence and crime. The people through their 
legislatures may protect themselves against that 
abuse. But the legislative intervention can find con-
stitutional justification only by dealing with the 
abuse. The rights themselves must not be curtailed. 
The greater the importance of safeguarding the com-
munity from incitements to the overthrow of our 
institutions by force and violence, the more impera-
tive is the need to preserve inviolate the constitu-
tional rights of free speech, free press and free 
assembly in order to maintain the opportunity for 
free political discussion, to the end that government 
may be responsive to the will of the people and that 
changes, if desired, may be obtained by peaceful 
means. Therein lies the security of the Republic, 
the very foundation of constitutional government.”
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Today a trespass law is used to penalize people for 
exercising a constitutional right. Tomorrow a disorderly 
conduct statute, a breach-of-the-peace statute, a va-
grancy statute will be put to the same end.3 It is said 
that the sheriff did not make the arrests because of the 
views which petitioners espoused. That excuse is usually 
given, as we know from the many cases involving arrests 
of minority groups for breaches of the peace, unlawful 
assemblies, and parading without a permit. The charge 
against William Penn, who preached a nonconformist 
doctrine in a street in London, was that he caused “a 
great concourse and tumult of people” in contempt of 
the King and “to the great disturbance of his peace.” 
6 How. St. Tr. 951, 955. That was in 1670. In modern 
times, also, such arrests are usually sought to be justified 
by some legitimate function of government.4 Yet by 
allowing these orderly and civilized protests against injus-
tice to be suppressed, we only increase the forces of 
frustration which the conditions of second-class citizen-
ship are generating amongst us.

3 In 1932 over 28,000 veterans demanding a bonus marched on 
Washington, D. C., paraded the streets, and camped mostly in parks 
and other public lands in the District, Virginia, and Maryland only 
to be routed by the Army. See Waters, B. E. F. (1933).

4 See, e. g., De Jonge v. Oregon, 299 U. S. 353; Feiner v. New 
York, 340 U. S. 315; Niemotko v. Maryland, 340 U. S. 268; Edwards 
v. South Carolina, 372 U. S. 229; Cox v. Louisiana, 379 U. S. 536; 
Shuttlesworth v. City of Birmingham, 382 U. S. 87. The same is 
true of other measures which inhibit First Amendment rights. See, 
e. g., N. A. A. C. P. v. Alabama, 357 U. S. 449; Bates v. City of 
Little Rock, 361 U. S. 516; Shelton v. Tucker, 364 U. S. 479; 
N. A. A. C. P. v. Button, 371 U. S. 415. If the invalidity of regu-
lations and official conduct curtailing First Amendment rights turned 
on an unequivocal showing that the measure was intended to inhibit 
the rights, protection would be sorely lacking. It is not the intent 
or purpose of the measure but its effect on First Amendment rights 
which is crucial.
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ILLINOIS CENTRAL RAILROAD CO. et  al . v . NOR-
FOLK & WESTERN RAILWAY CO. et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF OHIO.

No. 15. Argued October 11, 1966.—Decided November 14, 1966*

Appellants, seven railroads, applied to the Interstate Commerce 
Commission (ICC) for authority to provide direct service to the 
Lake Calumet Harbor Port, which is being developed by the 
Chicago Regional Port District as a major deep water port facility 
for traffic via the St. Lawrence Seaway. The Port area is now 
served directly by only Rock Island, which along with the nearest 
rail facility, Nickel Plate (later merged into the Norfolk & West-
ern), intervened in opposition to the proposed expansion of rail 
service. The applications sought approval of trackage extension 
as well as an unexecuted agreement between appellants and the 
Port District for operations within the Port area. After a full 
hearing, the Hearing Examiner recommended approval of appel-
lants’ entire project. The ICC adopted the recommendations but 
ruled that the applicants should file supplemental applications 
covering Port area operations as provided in the proposed lease 
with the Port District. The supplemental applications covering 
the lease were filed, an exclusive operating clause to which the 
ICC had objected having been eliminated. The ICC, finding that 
the public convenience and necessity required the additional 
services applied for by appellants, approved the applications, as 
supplemented, without a further hearing which the Rock Island 
and Nickel Plate had requested, the ICC having concluded that 
the previous hearing record was adequate to support the entire 
project. A second supplemental application was later filed clari-
fying the rental provision which in the ICC’s view required no 
further hearing as requested by those railroads. The Rock Island 
and Nickel Plate sued to enjoin the ICC’s orders, which a three-

*Together with No. 17, Calumet Harbor Terminals, Inc., et al. v. 
Norfolk & Western Railway Co. et al. and No. 20, United States et al. 
v. Norfolk & Western Railway Co. et al., also on appeal from the 
same court.
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judge District Court set aside as not supported by sufficient evi-
dence. The District Court also found that due process required 
that Rock Island and Nickel Plate be granted a hearing on the 
rental provisions. The court ordered a hearing on all the issues. 
Held:

1. The ICC’s action granting appellant railroads’ applications 
to provide additional service was supported by “substantial evi-
dence” on the record viewed as a whole as to the Port’s future 
potential and the need for providing competitive rail service at 
the outset of the Port’s development. It was not the District 
Court’s function to substitute its own conclusions for those which 
the ICC had fairly drawn from its findings. Pp. 65-69.

2. During the proceedings before the Hearing Examiner and 
the ICC, the operations of the appellants within the Port area 
were fully considered as an integral part of their overall plan, 
and the District Court had no basis for concluding that due 
process required a new hearing on the issues. Pp. 70-75.

241 F. Supp. 974, reversed and remanded.

William J. O’Brien, Jr., argued the cause for appellants 
in Nos. 15 and 17. With him on the brief in No. 15 were 
Robert H. Bierma and Edmund A. Schroer. With him 
on the brief in No. 17 was Charles B. Myers.

Richard A. Posner argued the cause for the United 
States et al. in No. 20. With him on the brief were 
Solicitor General Marshall, Assistant Attorney General 
Turner, Howard E. Shapiro and Robert W. Ginnane.

Theodore E. Desch argued the cause for appellees in all 
cases. With him on the brief were Martin L. Cassell, 
Don McDevitt, John L. Bordes, Reuben L. Hedlund and 
Robert A. Deane.

Mr . Just ice  Clark  delivered the opinion of the Court.
This is an appeal from the judgment of a three-judge 

District Court, 241 F. Supp. 974, setting aside orders of 
the Interstate Commerce Commission, 307 I. C. C. 493, 
312 I. C. C. 277, 317 I. C. C. 502, which granted the
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applications of seven railroads1 to provide additional 
rail service to the Lake Calumet Harbor Port near the 
southern limits of Chicago, Illinois. The service was 
to be provided through the construction of a single line 
of track into the Chicago Regional Port District for 
the joint use of the seven railroads. At present the port 
is served directly by only one railroad, appellee Chicago, 
Rock Island and Pacific Railroad Company (Rock 
Island). Appellee New York, Chicago and St. Louis 
Railroad Company (Nickel Plate),1 2 has facilities on the 
east side of Lake Calumet which has been reserved for 
future commercial development, but at present its facili-
ties do not reach the port. The court, with one judge dis-
senting, rejected as not having “ample support” in the 
record, the findings of the Commission that the public 
convenience and necessity required the additional serv-
ice applied for by the seven roads. It further found, 
unanimously, that the requirements of due process were 
violated by the Commission in its refusal to give Rock 
Island and Nickel Plate a hearing before approving a 
nonexclusive agreement, subsequently executed between 
the applicant roads and the Port District, covering 
the use of the latter’s facilities. The court ordered a 
new hearing on all the issues, one judge concluding that 
such hearing should be limited to the subsequently exe-
cuted nonexclusive use agreement. We noted probable 
jurisdiction, 382 U. S. 913, and reverse the judgment.

1 Illinois Central Railroad Company; Pennsylvania Railroad Com-
pany; Chicago South Shore and South Bend Railroad; Belt Railway 
Company of Chicago; the New York Central Railroad Company; 
and the Indiana Harbor Belt Railroad Company. The Michigan 
Central Railroad Company sought additional trackage approval but 
had not signed a proposed lease with the Port District as the other 
appellants had.

2 The Nickel Plate has merged into the Norfolk and Western Rail-
way Company since this proceeding began.



GO OCTOBER TERM, 1966.

Opinion of the Court. 385 U. S.

I.

Backgrou nd  of  Lake  Calumet  Harbor  Port .
Lake Calumet Harbor Port is one of seven facilities 

within the Port of Chicago available for the handling of 
water-borne freight. It is a shallow lake approximately 
two miles in length and covers approximately 1,250 
acres. It is accessible by water from Lake Michigan via 
the Calumet River into the heart of the Chicago switch-
ing district, a distance of some six miles.

As early as 1880 one of the Pullman companies con-
structed trackage that first brought rail service to Lake 
Calumet. Pullman reserved some 300 to 500 acres for 
the. development of a harbor and later donated some 
acreage to the United States for the development of a 
turning basin. Comprehensive plans for dredging Lake 
Calumet harbor and the filling of submerged lands were 
prepared in 1916 by an engineer for the City of Chicago. 
In 1917 Pullman waived riparian rights to some four 
miles of Lake Calumet shoreline to the City of Chicago 
and in 1935 gave additional land to the United States 
for the purpose of widening the Calumet River.

In 1947 the Illinois Central, an appellant here, at-
tempted to enter the port area. Pullman and two of 
the seven appellants here, New York Central and the 
Belt Railway Company of Chicago, opposed the appli-
cation which was addressed to the Illinois Commerce 
Commission. In 1949, during the pendency of the pro-
ceeding, Rock Island acquired the common stock and 
certain industrial property of Pullman for $2,200,000. 
Rock Island then entered the proceedings in opposition 
to Illinois Central. The application of the latter was 
approved by the Illinois Commerce Commission but the 
Circuit Court of Cook County rejected it and the Su-
preme Court of Illinois affirmed in 1953. Chicago, R. I.
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& P. R. Co. v. Illinois Commerce Commission ex rei. 
Illinois Central R. Co., 414 Ill. 134, 111 N. E. 2d 136.

The Interstate Commerce Commission in approving 
the acquisition of Pullman by Rock Island—over the 
objections of Illinois Central and the Belt Railway Com-
pany, each of which also sought to acquire Pullman or 
a portion of its trackage on the lake—imposed certain 
conditions on Rock Island designed to guarantee fair 
practices, assure nondiscriminatory handling of the traf-
fic of other railroads to and from the lake and guaran-
tee the mutuality of traffic and operating relationships 
theretofore existing between Pullman and the other 
roads. Rock Island, however, continued to be the only 
line providing direct service to the port.

The Chicago Regional Port District was created as a 
municipal corporation by the State of Illinois in 1951. 
Its purpose was the development of Lake Calumet into 
a major deep water port facility for both domestic and 
import-export traffic via the St. Lawrence Seaway. In 
1954 the Port District declared by resolution that the 
public’s, as well as the port’s, interest required that its 
trackage be accessible to as many railroads as possible. 
In 1955 the Port District acquired the lake and some 
adjoining property from the City of Chicago and began 
dredging the lake and constructing port facilities at its 
southern end; it also built 14 miles of railroad yard 
“hold” tracks in the port, docks, two 6,500,000-bushel 
grain elevators, three transit sheds occupying 300,000 
square feet of space, a back-up warehouse with 200,000 
square feet of space, and streets. These facilities cost 
$24,000,000 and were paid for by the sale of Port Dis-
trict revenue bonds. By contract with the Port District 
the Rock Island operates over the trackage of the 
Port District and also serves the Calumet Harbor Ter-
minals, Inc., a private harbor facility. No other rail-
roads reach the port on their own tracks. The Nickel
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Plate is the nearest rail facility. As previously noted, 
it has trackage on the east side of the lake which has 
been reserved for future development by the Port Dis-
trict. Any railroad wishing to service the port must use 
the facilities of Rock Island.

II.
The  Applicat ions  Before  the  Commiss ion .

On October 22, 1956, the appellants Illinois Central 
Railroad Company and the Pennsylvania Railroad Com-
pany, requested authority from the Commission under 
the provisions of 49 U. S. C. § 1 (18) to construct 1.431 
miles of new track that would connect their lines to the 
present trackage of an affiliate of Illinois Central that 
passes near Lake Calumet’s southwestern shore. Similar 
applications were subsequently filed by the Chicago 
South Shore and South Bend Railroad, the Belt Railway 
Company of Chicago, the Michigan Central Railroad 
Company, the New York Central Railroad Company and 
the Indiana Harbor Belt Railroad Company. All of the 
applicants sought to operate directly to and from the 
Lake Calumet port, rather than use the facilities of 
the Rock Island. The latter, as well as the Nickel Plate, 
requested and was given leave to intervene as were 
other parties.3 The Rock Island and Nickel Plate were 
the only objectors, the remaining intervenors all sup-
porting the applications.

The original applications of the seven railroads did 
not specifically request authority from the Commission 
to operate over the Port District’s tracks. It appears 
that appellants were under the impression that formal 
Commission authority was not necessary because of the

3 Others included: the Secretary of Agriculture, the Port District, 
the Chicago Board of Trade, the Chicago Association of Commerce 
and Industry, and two private companies operating on the lake, 
Calumet Harbor Terminals, Inc., and North Pier Terminal Company.



ILLINOIS C. R. CO. v. NORFOLK & W. R. CO. 63

57 Opinion of the Court.

fact that Rock Island was currently operating without 
it. Nevertheless, the applications covered the entire 
plan of operations proposed by appellants, including 
activity within the Port District as well as an unexecuted 
agreement covering the leasing of the Port District fa-
cilities which was attached to the application as an ex-
hibit. This lease was before the Hearing Examiner 
during the 12-day joint hearing he conducted and was 
the subject of testimony and consideration. The appel-
lants advised, and the Hearing Examiner concluded, that 
the appellants sought approval to operate within the 
Port District, as well as authority for the track extension. 
Accordingly, the Hearing Examiner recommended to the 
Commission that the entire project of the appellants be 
approved.

On October 5, 1959, the Commission adopted the 
Hearing Examiner’s recommendations but ruled that the 
applicants should file supplemental applications cover-
ing their proposed operations within the Port District, 
as provided in the proposed lease with the District. The 
Commission discussed the lease and indicated that it 
was satisfactory. It did, however, feel that the exclu-
sive right of operation clause should be eliminated. The 
Commission also ruled that Rock Island’s service to 
Calumet Harbor Terminals, Inc., was not to be disrupted 
and that every industry located at Lake Calumet Harbor 
was to have direct rail service, not only from the appli-
cants but the Rock Island and Nickel Plate, if they so 
elected.

In April 1960, the appellants, pursuant to the Com-
mission’s requirement, filed supplemental applications 
for specific authority to operate within the Port District. 
The proposed lease covered by these applications elimi-
nated the exclusionary provisions to which the Commis-
sion had objected. Despite the request of Rock Island 
and Nickel Plate for a hearing on the new lease the Com-
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mission found that the “technical deficiency” existing 
in appellants’ original applications had been corrected by 
the filing of their supplemental applications; that the 
record of the previous hearing was adequate to support 
approval of the entire proposal of the appellants; and 
the applications, as supplemented, were approved.

In June 1961, however, the appellants and the Port 
District found it necessary to amend their operating 
agreement and appellants filed a second supplemental 
application asking for approval of the same. This agree-
ment modified the one previously approved by the Com-
mission. The old agreement had provided for a 5% 
annual rental for the use of the Port District’s rail facili-
ties based upon the valuation of the latter, but not to 
exceed $2 per car, loaded or empty, including loco-
motives. The new agreement provided for a flat charge 
of $2 for each loaded freight car; it also specifically 
eliminated industry-owned tracks within the Port Dis-
trict from the agreement; and provided that it did not 
affect the right of Rock Island to operate in the Port 
District nor grant any exclusive privilege to the appel-
lants. The Commission, after once again denying ap-
pellees’ request for a hearing, approved this final agree-
ment on November 26, 1962. The Commission found 
that the changes merely clarified the rights and responsi-
bilities of the parties. As to the rentals it found that 
“rentals generally may be considered reasonable where, 
as here, the facts of record disclose that nonafliliated 
parties, after bargaining at arm’s length, have entered 
into an agreement under which increased service will be 
offered to the public, all parties to the agreement will 
benefit financially, and the interveners’ ability to con-
tinue to serve the public will not be impaired.” 4

4 317 I. C. C. 502, 505.
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III.
Proceedings  in  the  Distr ict  Court .

The Rock Island and Nickel Plate then filed this suit 
seeking to enjoin the Commission’s orders and the three- 
judge District Court vacated the orders on the grounds 
we have stated.

The court found that it was faced with two basic prob-
lems: (1) whether there was “substantial evidence” to 
support the order of the Commission and (2) whether 
the refusal of the Commission to have a hearing on the 
lease agreement between the applicants and the Port 
District denied Rock Island and Nickel Plate due proc-
ess of law.

With respect to the first problem the court found “sub-
stantial support” for some of the “important findings” of 
the Commission. However, it found that the record did 
not “offer ample support” for certain of its conclusions. 
These conclusions appeared to have been drawn by the 
Commission from the prior findings which the court had 
found to have “substantial support” in the record.

On the supplemental application for authority to oper-
ate within the Port District the court held there was 
insufficient evidence to support the order of approval; 
that the rental under the final contract was materially 
different from the provisions of the original plan and 
bound the Rock Island and Nickel Plate to operate under 
the same condition without affording them the right of 
a hearing. By a divided court it ordered a complete re-
hearing on all issues. We cannot agree with either the 
findings of the District Court or with its disposition of 
the case.

IV.
Applicab le  Standard  on  Review .

At the outset the Commission and the appellant rail-
roads contend that the court did not apply the correct 
standards in reviewing the Commission’s action. As we
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have noted, the court did reject certain “conclusions” 
of the Commission, as above indicated, with respect to 
the public convenience and necessity for additional rail 
service to Lake Calumet port on the ground that they 
did not have “ample support” in the record. The test 
on judicial review is, of course, whether the action of 
the Commission is supported by “substantial evidence” 
on the record viewed as a whole, 5 U. S. C. § 1009 (e)(5). 
Substantial evidence is “enough to justify, if the trial 
were to a jury, a refusal to direct a verdict when the 
conclusion sought to be drawn from it is one of fact for 
the jury.” Labor Board v. Columbian Enameling & 
Stamping Co., 306 U. S. 292, 300 (1939). A careful 
reading of the opinion leads us to conclude that the court 
was applying the test of substantiality. Indeed, at four 
separate places in the opinion it uses the term “sub-
stantial evidence” as being the necessary requirement. 
As unfortunate as it is that the “ample support” lan-
guage crept into the decision, we do not believe that 
the court was creating a “novel formulation” but rather 
inadvertently used the “ample support” terminology 
merely to meet the same language in the dissent refer-
ring to the conclusions of the Commission.

We have concluded that the court erred in setting 
aside the conclusions of the Commission. The Act 
authorizes the issuance of certificates such as the ones 
sought here when the Commission finds that the future 
public convenience and necessity will require additional 
railroad service. 49 U. S. C. § 1 (18). This Court 
has repeatedly held that if a railroad, voluntarily pro-
posing the extension of its lines, can show that its pro-
posal “either presently or in the reasonably near future 
will be self-sustaining, or so nearly so as not unduly to 
burden interstate commerce, the Commission may issue 
a certificate authorizing the proposed line,” Interstate 
Commerce Commission v. Oregon-Wash. R. de Nav. Co.,
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288 U. S. 14, 37 (1933). The Commission, however, 
“must be convinced that the proposed venture will not 
drain the railroad’s resources and disable it from per-
forming those duties of public service under which it 
then rested, with consequent detriment to the public in 
the matter of service and rates.” Ibid. Also see Texas 
& P. R. Co. v. Gulf, C. & S. F. R. Co., 270 U. S. 266, 
277 (1926); Chesapeake 0. R. Co. v. United States, 
283 U. S. 35, 42 (1931). Rock Island and Nickel Plate 
contend that the “evidence [of appellants] adduced be-
fore the Commission was so totally devoid of factual 
possibility as to be no evidence at all.” As we read it, 
the evidence as to the future possibilities of the port 
was somewhat conflicting. The Commission, in keeping 
with its duty, resolved this conflict. Indeed, the find-
ings of the Commission, which were upheld by the 
District Court, completely refute the Rock Island and 
Nickel Plate claims. Among the findings approved by 
the court5 are the following: The port was “the major 
deepwater port facility of the port of Chicago,” with 
“unparalleled access” to barge, rail, lake steamer and 
motor transportation and “complete access to ocean 
transportation” in the immediate future, with 71,490,510 
tons of water-borne traffic in 1955 and with “material 
increases” 6 in tonnages predicted for the future from

5 Norfolk & Western R. Co. v. United States, 241 F. Supp 974 
977.

6 The testimony was that rail traffic to and from the port in 1960 
would be 27,000 carloads which could easily increase to 76,500 car-
loads in 1962, 115,000 carloads in 1968 and anywhere from 250,000 
to 350,000 carloads a year when both sides of the lake are completed. 
There was also much testimony as to grain shipments. The seven 
States of Indiana, Illinois, Iowa, Missouri, Kansas, Nebraska and 
Colorado in 1956 produced 43% of all the wheat and 51% of the 
corn grown in the United States. The existing disparity in rates 
will divert much grain from Atlantic and Gulf ports for movement 
via Chicago and the St. Lawrence Seaway. Service to the port by
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among an estimated 600 to 900 vessels coming to the 
Chicago port each season, that “will necessitate a sub-
stantially broadened railroad service into and out of the 
Lake Calumet port”; appellants’ combined yard capacity 
was 61,601 cars, more than 12 times that presently avail-
able at the port; appellants’ routing would be “more 
direct,” entail less handling, expedite shipments and be 
less expensive than the present operation of Rock Island; 
and, finally, it was “imperative . . . that at the very 
beginning of this new era of development a plan and 
system for handling the transportation needs of the port 
be established which will assure the type of service that 
is expected and will provide for steady progress and 
expansion.” We believe that these findings, in the light 
of others not overturned by the District Court, are 
sufficient to sustain the Commission’s action in issuing 
the certificates.

Moreover, we believe that the District Court erred in 
striking down the conclusions of the Commission. These 
conclusions * 7 included: Consideration of the whole record 
warranted the finding that the applications should be 
granted; granting them would result in greater rail 
competition, better service, greater car supply and lower 
rates for the industries served by the port; appellants 
would be “on a par” with the Rock Island in solicitation 
of grain traffic, and by having control of their cars they 
could return empties in a fast shuttle service to country 
elevators without interchange with Rock Island; the time 
has come when additional freight service is required for 
the future development of the Port District; better serv-
ice can be given through elimination of delays, by single- 
line hauls or more direct hauls; a single trunkline rail-

one railroad does not appear adequate since the railroads serving 
the midwest grain-producing States terminate in Chicago and have 
extensive switching and classification yards which could be utilized.

7 241 F. Supp. 974, 979.
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road service would be detrimental and a hindrance to the 
development of the harbor, and, although the port is 
served by some 100 common carrier trucklines, the Rock 
Island is the only railroad presently serving the port; the 
future convenience and necessity must be given “a higher 
value” than the present convenience and necessity; the 
proposed construction either presently or in the reason-
ably near future is necessary to meet a public need and 
will be reasonably profitable; and, finally, considering 
the expansion program at the port and the increased rail 
traffic to be made available the Commission is “of the 
opinion that the additional service ... is warranted.” 
As we have said, these conclusions were largely based 
upon previous Commission findings which the District 
Court approved. The Commission’s function is to draw 
such reasonable conclusions from its findings as in its dis-
cretion are appropriate. As we said in Consolo v. Fed-
eral Maritime Comm’n, 383 U. S. 607, 620 (1966), “the 
possibility of drawing two inconsistent conclusions from 
the evidence does not prevent an administrative agency’s 
finding from being supported by substantial evidence.” 
It is not for the court to strike down conclusions that 
are reasonably drawn from the evidence and findings 
in the case. Its duty is to determine whether the evi-
dence supporting the Commission’s findings is substan-
tial, Universal Camera Corp. v. Labor Board, 340 U. S. 
474 (1951). Having found that there was substantial 
support in the record for the Commission’s findings as to 
the port’s future potential and the necessity of providing 
competitive rail service at the outset of the port’s devel-
opment, it was not the District Court’s function to sub-
stitute its own conclusions for those which the Commis-
sion had fairly drawn from such findings. Its agreement 
with the controlling subsidiary findings required the 
District Court to sustain the Commission’s conclusions.
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The court also erred, we believe, in ordering a new 
hearing on the issues. It found that the Commission’s 
order issuing a certificate of public convenience and 
necessity to operate within the Port District was not 
supported by sufficient evidence and violated due proc-
ess in that a hearing was not afforded the appellees 
thereon.

As we view the original applications of the appellants 
they proposed “to extend their operations to serve the 
Lake Calumet Harbor District near Chicago, in Cook 
County, Illinois . . . future industries, elevators, ware-
houses, docks and piers in the Calumet Harbor Port area.” 
The prayer was that “your Commission issue a cer-
tificate of public convenience and necessity authorizing 
the construction and operation for which authority is 
herein sought.” 8 The proceeding came on for a hearing 
before the Hearing Examiner on September 30, 1957, and 
counsel for the Rock Island stated for the record that 
his understanding was “the issue in this case is that all 
applications are for the purpose of handling import and 
export business only to and from the Port District Harbor 
of Chicago . . . .” (Emphasis supplied.) And counsel 
for the appellants stated that the plan was “to handle 
interstate business to and from the area over which the 
port has jurisdiction. We have no such limitation at all 
as to import or export trade.” Likewise, the “Return to 
Questionnaire” executed by appellants stated: “The line 
proposed to be constructed and operated will receive 
material revenue from freight traffic to be handled to and 
from industries, elevators, warehouses, docks, and piers 
presently operating in the Calumet Harbor Port area, in 
addition to those facilities to be constructed with the

8 Application of Illinois Central, Pennsylvania, and Chicago South 
Shore and South Bend railroads filed October 19, 1956, with the 
Interstate Commerce Commission.
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further development of the area.” 9 To make it crystal 
clear paragraph 10 of the same answer to the question-
naire stated:

“The Lake Calumet Port District, which the pro-
posed line will serve is currently served by the Chi-
cago, Rock Island and Pacific Railroad Company by 
virtue of its acquisition of the Pullman Railroad 
Company, through purchase of capital stock, and 
lease by the former of the railroad property of the 
latter approved and authorized by the Commission 
in Finance Docket No. 16252, Pullman Railroad 
Company Control, decided November 17, 1949.”

The other applications had similar allegations and the 
other appellants’ questionnaire returns contained like 
statements. Moreover, the answers filed on May 16, 
1957, by Rock Island and Pullman to the applications, 
addressed themselves solely to the proposition that “ap-
plicant’s extension of its line of railroad and operations 
through trackage rights to serve territory [the Port 
District] heretofore served exclusively and adequately by 
petitioners cannot be supported by public convenience 
and necessity, could mean only a duplication of rail 
service, and would create unsound and uneconomic con-
ditions in transportation.”

As we read the record before the Hearing Examiner 
the case was tried on the theory that the applications 
included the proposed operations within the Port District. 
During the presentation of appellants’ evidence objec-
tion was made to the introduction of the proposed lease 
between appellants and the Port District on the ground 
that it was beyond the scope of the application. The 
Hearing Examiner overruled the objection. The testi-
mony of virtually all of the appellants’ witnesses was

9 Return of Illinois Central, Pennsylvania, and the Chicago South 
Shore and South Bend, R. 17.
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directed to some phase of the operations of the Port 
District. It should also be noted that the appellees 
sought to rebut this testimony in voluminous detail. 
For example, 40 pages of the record detail the testimony 
of Mr. R. C. Davidson, a witness for Rock Island. His 
testimony is devoted to Rock Island’s operation in the 
United States with specific reference to the Port District. 
It compares Rock Island’s operation in the Port District 
with that proposed by the appellants and answers in 
detail the statistics of the appellants as to charges, rates, 
switching problems, etc., involved in operations within 
the Port District. Page after page of prepared statistics 
on the costs, profits, etc., of the proposed operation were 
included in the testimony, together with forecasts as 
to the impact of the same, if permitted, on Rock Island’s 
operations. Another witness for Rock Island, Professor 
Marvin L. Fair, testified for some 15 pages on the 
potential of the Port District. His research was in great 
depth and included comparisons with other Great Lakes 
ports; estimated traffic of the Port District, including iron 
ore, grain, and general cargo; physical conditions of navi-
gation at the port; the effect of tolls; the capacity of 
the Welland Canal (in the St. Lawrence Seaway) and 
its impact on the port; the efficiency of the port facilities; 
established movement of exports and imports; the effect 
of political, military, and economic conditions at home 
and abroad and the adequacy of Rock Island’s service.

The record establishes beyond a doubt that the appel-
lants were in fact seeking Commission approval of the 
entire project. Their offering of the unexecuted, pro-
posed contract into evidence is one of many indications 
of this fact. The Hearing Examiner specifically noted, 
at the time the contract was received in evidence, that 
its approval by the Commission was necessary in order for 
the appellants to serve the Port District as they proposed. 
It would, indeed, have been a futile act for the appellants
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to seek and attain approval to extend their lines to the 
Port District but not be able to enter it!

It is true that appellees objected to the introduction of 
the proposed agreement because they felt, and rightly 
so, that the application which the appellants had sub-
mitted was not technically broad enough for the author-
ity they sought. The Hearing Examiner overruled them 
and they were obliged to—and did—offer their evidence 
on the matter. When the question came before the 
Commission for decision, it ruled that the applications 
were technically deficient and permitted the parties to 
correct the same through the filing of supplemental appli-
cations. At no time did the Commission find that the 
proposal to operate within the Port District had not been 
adequately explored and examined. Rather, a careful 
reading of the Commission’s entire opinion leads us 
to the opposite conclusion. At every stage of the pro-
ceedings before the Hearing Examiner and also before 
the Commission, operations of the appellants within the 
Port District were considered an integral part of the 
overall plan which they submitted.

The ruling of the Commission that the supplemental 
applications should be considered in “conjunction with 
the original application,” did not, in our view, deprive 
appellees of due process of law. When appellees re-
quested a full hearing on the supplemental applications 
the grounds they alleged were that they were adequately 
serving the port; that they were prepared to spend fur-
ther sums of money in the construction of facilities to 
serve it; that they were entitled to retain the traffic of 
the Port District; that there was no adequate reason for 
extension of the railroad lines of appellants into territory 
heretofore served exclusively by appellees; and that the 
extension of the railroad lines of appellants was not justi-
fied by public convenience and necessity. As the Com-
mission itself found, “Examination of the record discloses

233-653 0-67-12
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that these are the same arguments and contentions that 
were set forth in protestants’ original briefs, exceptions 
to the examiner’s proposed report, in their petitions for 
reconsideration, and in their oral arguments.” Illinois 
Central R. Co. Construction and Trackage, 312 I. C. C. 
277, 280.

The changes in the proposed lease agreement which 
the Commission approved without a further hearing in-
volved the removal of the “exclusive right to operate 
within the Port” clause, which that document had given 
the appellants, and the formula for determining the 
annual rental to be charged by the Port District. As 
to the former, it can hardly be maintained that this 
worked a hardship or detriment upon the appellees. The 
removal of the clause, in fact, made certain that appel-
lees were not precluded from continuing their present 
operations. As to the rental clause, it will be remem-
bered that the original proposed agreement provided 
for 5% annual rental based on the value of the land and 
tracks, but not to exceed $2 per car. This was changed 
in the first supplemental application to a charge of not 
to exceed $2 per revenue car or locomotive. The final 
contract merely provided for a charge of $2 for each reve-
nue car, which was much more favorable to the appellants 
than either of the former clauses. Moreover, the final 
charge compared favorably to other per-car rates previ-
ously approved by the Commission. In the light of these 
considerations, as well as the fact that appellees were 
invited and refused to sit in on the negotiation of the 
contract; had ample opportunity and did present their 
evidence as to the reasonableness of the charge for the 
use of Port District property; were, and are, in nowise 
bound by the contract; and, finally, in view of the insig-
nificance of the changes in the final agreement compared 
with the former ones, we are led to conclude that appel-
lees were not entitled to another hearing.
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Appellees also insist that a new hearing be held so 
that evidence of “present conditions” could be presented 
to the Commission rather than “speculation.” It is 
true that this case has been pending for 10 years 
but this, rather than being a reason for holding addi-
tional hearings, operates to the contrary. We have con-
cluded that the orders of the Commission were proper 
under the circumstances. We have found substantial 
support for its actions. Accordingly, it is our view that 
this matter be concluded.

The judgment is therefore reversed and the case is 
remanded to the District Court with directions to sustain 
the Commission’s orders. It is s0 ordered.

Mr . Justic e Black , dissenting.
The District Court set aside an order of the Interstate 

Commerce Commission on the ground that the evidence 
failed to support its findings of fact. I dissent from the 
Court’s reversal of that holding. In Universal Camera 
Corp. v. Labor Board, 340 U. S. 474, 488, it was said 
that “Congress has merely made it clear that a reviewing 
court is not barred from setting aside a Board decision 
when it cannot conscientiously find that the evidence 
supporting that decision is substantial, when viewed in 
the light that the record in its entirety furnishes, in-
cluding the body of evidence opposed to the Board’s 
view.” In the case here the District Court found that 
it could not conscientiously support the Commission’s 
findings and I would affirm its judgment, adhering to 
the principles so firmly announced in Universal Camera, 
supra.
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CICHOS v. INDIANA.

CERTIORARI TO THE SUPREME COURT OF INDIANA.

No. 45. Argued October 19, 1966.—Decided November 14, 1966.

Following trial of petitioner on two counts for reckless homicide and 
for involuntary manslaughter, the jury found him guilty of reck-
less homicide. The State Supreme Court granted him a new trial 
and he was retried on both counts, the second jury returning the 
same verdict as the first. The same prison sentence as before and 
a lower fine were imposed. The State Supreme Court affirmed, 
rejecting petitioner’s contention that the first jury’s silence on the 
manslaughter charge constituted an acquittal and that retrial on 
that count had unconstitutionally subjected petitioner to double 
jeopardy. Held: The writ of certiorari is dismissed as improvi- 
dently granted. Pp. 77-80.

(a) Under Indiana law the acknowledgedly overlapping offenses 
of involuntary manslaughter and reckless homicide (which carries 
a lesser penalty) are treated more as one offense with different 
penalties than as a greater and an included offense. A final judg-
ment of conviction of one bars prosecution for the other, and if 
there is a conviction for both offenses, a penalty can be imposed 
for only one. Pp. 78-79.

(b) As the Indiana Supreme Court held, because of the identity 
of the elements of the two crimes and the known trial court prac-
tice of instructing the jury to return a verdict on but one of the 
charges, the jury’s silence on the involuntary manslaughter count 
was not tantamount to acquittal, the reckless homicide verdict 
encompassed the elements of involuntary manslaughter, and peti-
tioner was given the lesser penalty. Pp. 79-80.

Reported below: ---- Ind. ---- , 208 N. E. 2d 685; — Ind. ---- ,
210 N. E. 2d 363.

John P. Price argued the cause for petitioner. With 
him on the brief were Cleon H. Foust and John B. 
McFaddin.

Douglas B. McFadden, Deputy Attorney General of 
Indiana, argued the cause for respondent, pro hac vice, 
by special leave of Court. With him on the brief was 
John J. Dillon, Attorney General.
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Mr . Justice  White  delivered the opinion of the 
Court.

Following petitioner’s trial in the Circuit Court for 
Parke County, Indiana, under a two-count affidavit 
charging him with reckless homicide and involuntary 
manslaughter, the jury returned a verdict reciting only 
that he was guilty of reckless homicide. Petitioner was 
sentenced to one to five years in prison and was fined 
$500 plus court costs. He appealed, and the Supreme 
Court of Indiana granted a new trial. Petitioner was 
retried on both counts, and the second jury returned the 
same verdict as the first. He was again sentenced to one 
to five years in prison but was fined only $100 plus court 
costs. The Supreme Court of Indiana affirmed this reck-
less homicide conviction, rejecting petitioner’s contention 
that his retrial on the involuntary manslaughter count 
had subjected him to double jeopardy in violation of 
the Indiana and United States Constitutions.1

Asserting that the first jury’s silence with respect to 
the manslaughter charge amounted to an acquittal under 
Indiana law and that his retrial on that charge placed 
him twice in jeopardy, compare Green v. United States, 
355 U. S. 184, petitioner, in his petition for certiorari 
which we granted, presented a single question: Is the 
Fifth Amendment’s prohibition against placing an ac-
cused in double jeopardy applicable to state court prose-
cutions under the Due Process Clause of the Fourteenth 
Amendment?

Because of the following considerations, which have 
more clearly emerged after full briefing and oral argu-
ment, we do not reach the issue posed by the petitioner 
and dismiss the writ as improvidently granted.

1“[N]or shall any person be subject for the same offence to be 
twice put in jeopardy of life or limb.” U. S. Const., Amend. 5. 
“No person shall be put in jeopardy twice for the same offense.” 
Ind. Const., Art. I, § 14.
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1. The Indiana statutes define involuntary man-
slaughter as the killing of “any human being ... in-
voluntarily in the commission of some unlawful act.” 
Ind. Stat. Ann. § 10-3405 (1956). The statutory pen-
alty is two to 21 years’ imprisonment. The crime of 
reckless homicide, created in 1939 as part of Indiana’s 
comprehensive traffic code, is committed by anyone “who 
drives a vehicle with reckless disregard for the safety of 
others and thereby causes the death of another person.” 
Ind. Stat. Ann. § 47-2001 (a) (1965). For this crime, 
a fine and a prison term of from one to five years are 
authorized.

2

Recognizing the inherent overlap between these two 
crimes in cases of vehicular homicide, the Indiana Legis-
lature has provided that

“[A] final judgment of conviction of one [1] of 
them shall be a bar to a prosecution for the other; 
or if they are joined in separate counts of the same 
indictment or affidavit, and if there is a conviction 
for both offenses, a penalty shall be imposed for 
one [1] offense only.” Ind. Stat. Ann. §47-2002 
(1965).

The Indiana courts have also recognized that reckless 
homicide “is a form of involuntary manslaughter,” 
Rogers v. State, 227 Ind. 709, 715, 88 N. E. 2d 755, 758. 
Proof of reckless homicide necessarily establishes an un-
lawful killing that amounts to involuntary manslaughter. 
Both crimes require proof of the same elements to sus-
tain a conviction under Indiana law. See Rogers v. 
State, supra; State v. Beckman, 219 Ind. 176, 37 N. E.

2 Indiana adopted the common-law crime of involuntary man- 
slaughter early in its history. The crime has traditionally been 
applied by the Indiana courts to cases of vehicular accidents result-
ing in death. E. g., Smith v. State, 186 Ind. 252, 115 N. E. 943 
(auto accident); State v. Dorsey, 118 Ind. 167, 20 N. E. 777 (rail-
road accident).
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2d 531. Thus, the effect of charging the two crimes in 
a single affidavit, as occurred in this case, was to give 
the jury the discretion to set the range of petitioner’s 
sentence at two to 21 years by convicting him of in-
voluntary manslaughter or at one to five years by 
convicting him of reckless homicide. As the Indiana 
Supreme Court in the case before us explained, “[t]he 
offenses here involved are statutorily treated more as 
one offense with different penalties rather than viewing 
reckless homicide as an included offense in involuntary 
manslaughter.” ---- Ind.----- ,---- , 208 N. E. 2d 685, 688.

2. Petitioner does not assert that he should not have 
been tried again for reckless homicide. His only claim 
is that he should not have been tried again for involun-
tary manslaughter as well as reckless homicide because 
the jury’s silence at his first trial with respect to involun-
tary manslaughter was legally an acquittal on this charge.

However, the Indiana Supreme Court squarely re-
jected this interpretation of the first jury’s verdict. The 
court distinguished a long line of Indiana cases which 
have held that a jury’s silence must be deemed an 
acquittal.3 Because of the identity of the elements of 
these two crimes, and because the Indiana Supreme 
Court knew of “the trial court practice of telling the 
jury to return a verdict on only one of the charges in 
view of the limitation on penalty,” 4 id., at---- , 208 N. E.

3 This doctrine developed in response to contentions that silence 
on any count required the setting aside of the entire verdict under 
the common-law rule that a defendant has an absolute right to a 
jury verdict on all charges for which he is tried. See Weimorpflin 
v. State, 7 Blackf. 186 (Ind. 1844). Since a reckless homicide 
conviction is a statutory bar to further prosecution for involuntary 
manslaughter, § 47-2002, supra, petitioner cannot be adversely 
affected by the jury’s silence with respect to the involuntary man-
slaughter count.

4 The judge’s charge to the jury in the first trial is not a part of 
the record in this case.
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2d, at 687, the court concluded that “a verdict of guilty 
of reckless homicide does not logically exclude the possi-
bility of such a verdict on the charge of involuntary 
manslaughter.” Id., at ---- , 208 N. E. 2d, at 688-689.
Therefore, “[T]he logic of the principle which states 
silence is equal to an acquittal is perhaps made inappro-
priate to charges of these offenses, related to the same 
unlawful transaction .... Rather than treat the si-
lence of the jury in the involuntary manslaughter count 
in this case as an acquittal, the better result would seem 
to be to hold that the reckless homicide verdict encom-
passed the elements of involuntary manslaughter, and 
that appellant was simply given the lesser penalty.” 
Id., at---- , 208 N. E. 2d, at 687.

In the light of the Indiana statutory scheme and the 
rulings of the Indiana Supreme Court in this case, we 
cannot accept petitioner’s assertions that the first jury 
acquitted him of the charge of involuntary manslaughter 
and that the second trial therefore placed him twice in 
jeopardy. Consequently, we do not reach or decide the 
question tendered by the petition for certiorari, and the 
writ is dismissed as improvidently granted.

It is so ordered.

While concurring in the Court’s opinion, Mr . Justi ce  
Blac  adheres to his dissent in Bartkos v. Illinois, 
359 U. S. 121, 150, to the effect that the Fourteenth 
Amendment makes the double jeopardy provision of the 
Fifth Amendment applicable to the States.

Mr . Just ice  Fortas , with whom The  Chief  Justi ce  
and Mr . Just ice  Douglas  join, dissenting.

If this were a federal case, it would, in my view, be 
covered by Green v. United States, 355 U. S. 184 (1957). 
In Green, the defendant was not acquitted of the first 
degree murder charge at the first trial. Just as in the
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present case, the jury did not return a verdict on that 
count, but convicted Green on the lesser charges of arson 
and second degree murder. But this Court held that 
Green could not be retried on the first degree murder 
charge. It clearly and unmistakably held that whether 
Green was “acquitted” of the greater offense wTas of no 
consequence. He had been exposed to jeopardy. See 
355 U. S., at 188, 190-191. So, in the present case, it is 
of no consequence whether the silence of the jury on 
the involuntary manslaughter count amounted to ac-
quittal. Petitioner was put in jeopardy on that count 
and cannot again be tried on that charge.

The only difference between Green and the present 
case—except as to the jurisdictions—is that in Green, 
on the second trial, the defendant was convicted on the 
aggravated count. In the present case, petitioner was 
again convicted on the less serious charge. I cannot see 
that this can justify a difference in result. Petitioner 
should not have been retried on an affidavit including the 
more serious charge, which was not involved in the ap-
peal. That charge was dead—beyond resuscitation. Its 
wrongful inclusion in the affidavit was materially harm-
ful to petitioner. First, it exposed him to the hazards 
of prosecution and conviction for the more onerous 
offense. Second, it again gave the prosecution the ad-
vantage of offering the jury a choice—a situation which 
is apt to induce a doubtful jury to find the defendant 
guilty of the less serious offense rather than to continue 
the debate as to his innocence. See United States ex rel. 
Hetenyi n . Wilkins, 348 F. 2d 844 (C. A. 2d Cir. 1965), 
cert, denied, 383 U. S. 913 (1966). And beyond the ques-
tion of injury to the petitioner in this particular case is 
the fact that the procedure which Indiana used chills the 
right of appeal. It “has the necessary effect of unlaw-
fully burdening and penalizing the exercise of the right 
to seek review of a criminal conviction.” United States
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v. Ewell, 383 U. S. 116, 130 (1966) (dissenting opinion). 
Defendants in Indiana in this type of case are admonished 
that if they appeal from a conviction on the less onerous 
charge they do so at the peril that on the next trial they 
may be tried, and possibly convicted, on the more serious 
count.

This is a state case. But the Fourteenth Amendment’s 
requirement of due process, in my view, certainly and 
clearly includes a prohibition of this kind of heads-you- 
lose, tails-you-lose trial and appellate process. See the 
dissent of Mr . Justice  Black  in Bartkus v. Illinois, 359 
U. S. 121, 150 (1959); Brock v. North Carolina, 344 U. S. 
424, 429, 440 (1953) (dissenting opinions of Vinson, C. J., 
and Douglas , J.).

The Second Circuit’s views are in accordance with the 
position stated herein. See United States ex rel. Hetenyi 
v. Wilkins, supra.

I would reverse and remand.
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UNITED GAS PIPE LINE CO. v. FEDERAL POWER 
COMMISSION et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT.

No. 49. Argued October 19-20, 1966.—Decided November 14, 1966.

Petitioner, United Gas Pipe Line Co. (United), contracted to buy 
gas produced by respondent Continental Oil Co. (Continental) 
from the Johnson Bayou Field in Louisiana. Continental con-
structed delivery facilities, and United provided facilities to re-
ceive the gas into its interstate system. The contract parties on 
application to respondent Federal Power Commission (FPC) were 
granted certificates of public convenience and necessity. Conti-
nental’s certificate covered sale of Johnson Bayou gas; United’s 
certificate covered construction of its facilities and continued 
transportation of the gas. Continental elected to terminate at 
the end of the contract’s primary term, refused United’s offer to 
continue purchasing on a day-to-day basis at the old contract 
rate, and filed with the FPC a rate increase effective on the con-
tract expiration date which was accepted over United’s protest. 
United, after notice to Continental, ceased purchasing Johnson 
Bayou gas on the contract expiration date. Following Conti-
nental’s petition for a show-cause order and a full hearing, the 
FPC found United’s ceasing to take gas from that field an aban-
donment of its facilities for that purpose and of its service ren-
dered thereby, in violation of § 7 (b) of the Natural Gas Act, 
which forbids such abandonments without the FPC’s prior con-
sent. The FPC issued an order, thereafter upheld by the Court 
of Appeals, that United renew operation of its Johnson Bayou 
facilities and buy gas at Continental’s new rate. Held: Peti-
tioner’s refusal to continue receiving Johnson Bayou gas for trans-
portation in interstate commerce constituted an abandonment of 
“facilities” and “service” which, under § 7 (b) of the Act, required 
FPC approval. Pp. 86-91.

(a) The “facilities subject to the jurisdiction” of the FPC to 
which § 7 (b) applies are those required for the interstate trans-
portation of natural gas and for the interstate sale of gas for 
resale to the ultimate consumer. P. 87.
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(b) “Abandonment” of facilities does not require their physical 
alteration but can be accomplished, as here, by allowing them to 
become operationally dormant for an indefinite time. Pp. 87-88.

(c) “Service” includes the taking and transportation of gas from 
a. particular field as well as its sale. Pp. 88-89.

(d) The FPC has powfer to regulate the purchase of gas where 
necessary to the exercise of its authority over the transportation 
and sale thereof. Pp. 89-90.

(e) Though United must reactivate its Johnson Bayou facilities 
and restore service, it may ask the FPC to permit abandonment 
upon a proper showing of justification therefor. P. 91.

350 F. 2d 689, affirmed.

Vernon W. Woods argued the cause and filed briefs 
for petitioner.

Peter H. Schiff argued the cause for respondent 
Federal Power Commission. With him on the brief 
were Solicitor General Marshall, Ralph S. Spritzer, 
Richard A. Posner, Richard A. Solomon and Howard 
E. Wahrenbrock.

Bruce R. Merrill argued the cause and filed a brief 
for respondent Continental Oil Co.

Mr . Justic e White  delivered the opinion of the 
Court.

United Gas Pipe Line Company and Continental Oil 
Company executed a contract effective January 31, 1953, 
providing for the sale by Continental and the purchase 
by United of gas produced from the Johnson Bayou 
Field in the State of Louisiana, at prices stated in the 
contract. The contract was to run for 10 years and from 
year to year thereafter unless terminated by either party 
on 90 days’ notice. To effectuate delivery to United’s 
nearby Mud Lake transmission line for transportation 
of the gas into the Beaumont, Texas, area, Continental 
constructed several thousand feet of pipeline, separators 
and storage tanks. United, for its part, constructed a
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short length of pipeline, a separator, a meter station 
and valves. United sought, was granted and accepted a 
certificate of public convenience and necessity authoriz-
ing the continued transportation of gas from the Johnson 
Bayou Field and the construction and operation of the 
facilities necessary therefor. 14 F. P. C. 582. Likewise, 
Continental was issued a certificate authorizing the sale 
of gas to United under the terms of the contract. 15 
F. P. C. 1650.

In October 1962 Continental elected to terminate the 
contract at the end of the primary term. Negotiations 
for a new contract were fruitless. Continental, after re-
fusing United’s offer to continue purchasing on a day-to- 
day basis at the old contract rate, filed a rate increase 
with the Commission asking for an effective date of 
January 31, 1963. The Commission accepted the filing 
over United’s protest.1 United, after advance notice to 
Continental, then ceased purchasing gas from the John-
son Bayou Field on January 31, 1963, and has since 
refused to purchase gas from that source. Following a 
petition by Continental, an order to show cause issued 
by the Commission to United and a full hearing, the 
Commission found that United, by ceasing to take gas 
from the Johnson Bayou Field, had abandoned its facili-
ties used for this purpose as well as the service rendered 
by these facilities, contrary to the provisions of § 7 (b) 
of the Natural Gas Act which forbid such abandonment 
without the consent of the Commission being first ob-
tained.1 2 Accordingly, the Commission ordered United

1 United unsuccessfully petitioned for rehearing of the Commis-
sion’s order approving the rate increase, 29 F. P. C. 525, but did not 
seek judicial review of the order.

2 Section 7 (b) of the Act provides that “No natural-gas company 
shall abandon all or any portion of its facilities subject to the juris-
diction of the Commission, or any service rendered by means of such 
facilities, without the permission and approval of the Commission 
first had and obtained, after due hearing, and a finding by the Com-
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to “renew operation of its Johnson Bayou Field facilities 
used to purchase gas from Continental” and directed that 
the purchases by United were to be at Continental’s new 
rate and in volumes consistent with the terms of the 
contract previously in force. 31 F. P. C. 1079, 1086. 
The Court of Appeals upheld the Commission’s order, 
350 F. 2d 689, and we granted certiorari, 383 U. S. 924, 
because the case involved an important question concern-
ing the Commission’s jurisdiction under the Natural Gas 
Act. We affirm.

We agree with the Commission and the Court of 
Appeals that United’s refusal to continue receiving gas 
from the Johnson Bayou Field constituted an abandon-
ment of “facilities” and a “service” to which § 7 (b) 
applies. That section places conditions on the abandon-
ment of facilities or of any service rendered thereby. 
The facilities covered by the section are those “subject 
to the jurisdiction of the Commission,” the further iden-
tification of which requires resort to other sections of 
the Act. Section 1 (b)3 declares that the provisions of 
the Act are to apply to: (1) the transportation of natural 
gas in interstate commerce, (2) the sale in interstate 
commerce of natural gas for resale for ultimate public 
consumption and (3) natural gas companies engaged

mission that the available supply of natural gas is depleted to the 
extent that the continuance of service is unwarranted, or that the 
present or future public convenience or necessity permit such 
abandonment.’' 52 Stat. 824, 15 U. S. C. § 717f (b).

3 The text of the section provides: “The provisions of this Act 
shall apply to the transportation of natural gas in interstate com-
merce, to the sale in interstate commerce of natural gas for resale 
for ultimate public consumption for domestic, commercial, indus-
trial, or any other use, and to natural-gas companies engaged in 
such transportation or sale, but shall not apply to any other trans-
portation or sale of natural gas or to the local distribution of natural 
gas or to the facilities used for such distribution or to the production 
or gathering of natural gas.” 52 Stat. 821, 15 U. S. C. §717 (b).
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in such transportation or sale. Under § 7 (c)4 no natural 
gas company is permitted to engage in the transporta-
tion or sale of natural gas, or to undertake the con-
struction or extension of facilities therefor without a 
certificate of public convenience and necessity authoriz-
ing such acts or operations. Thus the “facilities sub-
ject to the jurisdiction of the Commission” which are 
reached by the abandonment provisions of § 7 (b) are 
those facilities required for the interstate transportation 
of natural gas and for the interstate sale of gas for resale 
to the ultimate consumer. Conversely, it would seem 
beyond argument that the proscription of abandoning 
“any service” rendered by those facilities wTould include 
both transportation and sale, the twin functions which 
subject the facilities to the provisions of the Act.

We are convinced that United’s Johnson Bayou Field 
facilities were subject to the jurisdiction of the Com-
mission. They were constructed solely for the purpose 
of the taking and interstate transportation of Johnson 
Bayou gas. They could not, therefore, be abandoned 
without the consent of the Commission and we do not 
understand United’s position in this Court to be other-
wise. United, however, insists that there has not in fact 
been a § 7 (b) “abandonment.” It is true that the 
Johnson Bayou Field facilities were neither removed nor 
disconnected. Their use could have been resumed at 

4 The text of the section, in relevant part, provides that “No 
natural-gas company or person which will be a natural-gas company 
upon completion of any proposed construction or extension shall 
engage in the transportation or sale of natural gas, subject to the 
jurisdiction of the Commission, or undertake the construction or 
extension of any facilities therefor, or acquire or operate any such 
facilities or extensions thereof, unless there is in force with respect 
to such natural-gas company a certificate of public convenience 
and necessity issued by the Commission authorizing such acts or 
operations . . . .” Added bv the Act of February 7, 1942, 56 Stat. 
83, 15 U. S. C. § 7,17f (c).
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any time had United so desired. But the physical altera-
tion of facilities is not a sine qua non restricting the 
Commission’s jurisdiction under § 7 (b). Here United 
ceased taking and transporting gas from the Johnson 
Bayou Field on January 31, 1963, has not taken that 
gas or used its facilities constructed for that purpose 
since that time and has no intention of doing so as long 
as Continental’s present rates continue in effect. United, 
the Commission found, had by its own action rendered 
its facilities “operationally dormant for a period of in-
definite duration.” 31 F. P. C. 1079, 1083. In addition, 
the Commission found that its interest went beyond the 
physical alteration of facilities. “We have a regulatory 
responsibility to assure that gas once dedicated to the 
interstate market will continue to be available to that 
market so long as the public interest demands . . . .” 31 
F. P. C. 1079, 1082. As the instant proceeding unmis-
takably revealed, the responsibility of the Commission 
could not adequately be met if it were powerless to assure 
that facilities “certificated to transport this gas,” ibid., 
continued to operate. To hold United’s conduct an aban-
donment within the meaning of § 7 (b) is a reasonable 
interpretation of the Act and we shall not disturb it.

The corollary conclusion, inescapably presented on the 
face of the Act itself, is that the consent of the Com-
mission is necessary before United can cease taking and 
transporting Johnson Bayou gas, since this is a service 
United rendered through the facilities it constructed for 
that very purpose. United, however, contends that the 
words “any service” in § 7 (b) include only the sale of 
natural gas, not the taking and transportation of gas 
from any particular field. In its view it is free at any 
time to abandon the interstate transportation of gas 
from the Johnson Bayou Field, and to decide for itself 
wholly apart from the Commission what gas it will con-
tinue to transport interstate. But nothing in the Act, its
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legislative history or in our cases has been called to our 
attention which persuasively supports this narrow view 
or which would justify recognizing the sale of gas as a 
service but not the preceding transportation without 
which there would be no sale at all.

The Act gives the Commission jurisdiction over inter-
state transportation of natural gas as a separate and 
distinct matter, whether the transportation is for hire 
or for sale and whether the sale is for consumption or 
resale. FPC v. East Ohio Gas Co., 338 U. S. 464; FPC 
v. Transcontinental Gas Pipe Line Corp., 365 U. S. 1; 
Panhandle Eastern Pipe Line Co. v. FPC, 359 F. 2d 675. 
Here, of course, the transportation is not for hire but 
for sale, some for consumption and some for resale. 
What is more, in Sunray Mid-Continent Oil Co. v. FPC, 
364 U. S. 137, 149-150, the Court clearly recognized 
that the term “service” is not confined to sales but ex-
tends to the “movement of gas in interstate commerce” 
and that one who engages in either the sale or the trans-
portation of gas is performing a service within the mean-
ing of both §§ 7 (e) and 7 (b). It could not be more 
clear that United here abandoned a “service,” the taking 
of Johnson Bayou Field gas and its transportation in 
interstate commerce. The statutory necessity of prior 
Commission approval, with its underlying findings, can-
not be escaped.

Even so, United argues that the Act gives the Com-
mission no authority over the purchase of natural gas, 
and that the Commission therefore exceeded its jurisdic-
tion in ordering United to continue purchasing gas from 
Continental in amounts specified in an expired contract 
and at prices set unilaterally by Continental. It is true 
that the Act does not in so many words grant the same 
express authority over purchases to the Commission that 
it does over sales. Neither is there a blanket exemp-
tion of Commission jurisdiction over the purchase of

233-653 0 - 67 - 13



90 OCTOBER TERM, 1966.

Opinion of the Court. 385 U.S.

gas, and there is express authority over transportation 
as well as sale. Under § 16, the Commission has the 
power “to perform any and all acts, and to . . . issue . . . 
such orders, rules, and regulations as it may find neces-
sary or appropriate to carry out the provisions of this 
Act.” 52 Stat. 830, 15 U. S. C. § 717o. Where it is 
necessary to regulate the purchase of gas in some re-
spects to carry out its expressly granted authority over 
transportation and sale, the Commission must have the 
power to do so. In the case before us, there has been a 
§ 7 (b) abandonment of facilities or services without 
Commission consent. It is therefore quite proper for the 
Commission to order the facilities reactivated and the 
abandoned service restored, even though the resumption 
by United of the transportation of gas from the Johnson 
Bayou Field will entail the purchase of gas from Con-
tinental at the legally established price. Undoubtedly, 
the continued purchase of gas has been ordered but only 
as an incident to regulating transportation or sale. This 
is no more than the Act authorizes and no more than 
United undertook to do when it sought and received 
certification for the service it sought to perform.5

After United had begun to purchase gas from the 
Johnson Bayou Field in 1953 and to transport it to 
markets in the State of Texas, United sought a certificate 
of public convenience and necessity authorizing the con-
struction and use of the facilities it had built and the 
continued transportation of the Johnson Bayou gas. 
United then asserted that the public convenience and 
necessity required the issuance of such a certificate.6

5 What we have said, of course, does not imply that the Commis-
sion has the power to compel initial purchases of gas. We reach 
only the question of the Commission’s power under § 7 (b) to order 
reactivation of abandoned facilities and service.

6 United’s application for the certificate, docketed September 20, 
1954, appears in FPC Docket No. G-2818, United Gas Pipe Line 
Company.
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Both the construction and operation of the facilities and 
the transportation of gas by means thereof were found 
by the Commission to be required by the public con-
venience and necessity. United was found “able and 
willing ... to perform the service . . .” for which it 
had volunteered.7 A certificate was accordingly issued 
and formally accepted by United. United now wishes 
to abandon the express service it agreed to perform—the 
continued transportation of Johnson Bayou gas—without 
a § 7 (b) finding by the Commission “that the present 
or future public convenience or necessity permit[s] such 
abandonment.” This is precisely what the Act forbids.

United claims that it does not need the Johnson Bayou 
gas to serve its customers and that the forced purchase 
of gas at prices set by Continental and approved by the 
Commission without regard to the prices at which 
United under contract or competition is bound to sell 
the gas deprives it of property without due process of 
law. In our view, these claims are premature. We do 
not hold that it would be inappropriate for the Com-
mission to permit abandonment in this case if it is asked 
to do so and the necessary findings are made. We hold 
only that United has abandoned facilities and service 
without the consent of the Commission and that it must 
reactivate those facilities and restore the service until 
and unless the statutory consent is obtained. If United 
now resorts to the Commission, it will have every oppor-
tunity to present its economic and constitutional grounds 
for abandonment.

For the reasons herein stated, the judgment of the 
Court of Appeals is affirmed.

It is so ordered.

7 The Commission’s complete order appears in Docket G-2818, 
supra, n. 6; an abbreviated version appears in 14 F. P. C. 582. 
(Emphasis added.)
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O’CONNOR v. OHIO.

ON PETITION FOR WRIT OF CERTIORARI TO THE 
SUPREME COURT OF OHIO.

No. 477. Decided November 14, 1966.

Petitioner’s failure at trial and during his first appeal in the state 
courts to object to prosecutor’s comment on his not testifying in 
criminal trial which resulted in his conviction, review of which 
was being sought in this Court when Griffin v. California, 380 
U. S. 609, was decided, held not to foreclose petitioner’s right to 
attack as unconstitutional the practice of making such comment 
following its invalidation in Griffin.

Certiorari granted; 6 Ohio St. 2d 169, 217 N. E. 2d 685, reversed.

James W. Cowell for petitioner.
Harry Friberg for respondent.

Per  Curiam .
This is the second time petitioner has come before this 

Court with the claim that the prosecutor’s comment upon 
his failure to testify during his trial for larceny violated 
the constitutional right to remain silent. In O’Connor v. 
Ohio, 382 U. S. 286, we considered this contention when 
we granted certiorari, vacated the conviction and re-
manded the case to the Supreme Court of Ohio for 
further proceedings in light of our decision in Griffin v. 
California, 380 U. S. 609. Following remand, the Ohio 
court by a closely divided vote upheld petitioner’s con-
viction solely on the ground that he failed to object to 
the proscribed comment at his trial and during his first 
appeal in the state courts. That failure was held to 
preclude the Ohio appellate courts from considering the 
claim that petitioner’s federal constitutional rights had 
been infringed.

The State does not contest the fact that the prosecu-
tor’s remarks violated the constitutional rule announced
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in Griffin. Moreover, it is clear the prospective appli-
cation of that rule, announced in Tehan v. Shott, 382 
U. S. 406, does not prevent petitioner from relying 
on Griffin, since his conviction was not final when the 
decision in Griffin was rendered. Indeed, in Tehan we 
cited our remand of petitioner’s case as evidence that 
Griffin applied to all convictions which had not become 
final on the date of the Griffin judgment. 382 U. S., at 
409, n. 3. Thus, the only issue now before us is the 
permissibility of invoking the Ohio procedural rule to 
defeat petitioner’s meritorious federal claim.

We hold that in these circumstances the failure to 
object in the state courts cannot bar the petitioner from 
asserting this federal right. Recognition of the States’ 
reliance on former decisions of this Court which Griffin 
overruled was one of the principal grounds for the pros-
pective application of the rule of that case. See Tehan 
v. Shott, 382 U. S. 406, 417. Defendants can no more 
be charged with anticipating the Griffin decision than 
can the States. Petitioner had exhausted his appeals 
in the Ohio courts and was seeking direct review here 
when Griffin was handed down. Thus, his failure to 
object to a practice which Ohio had long allowed cannot 
strip him of his right to attack the practice following 
its invalidation by this Court.

We therefore grant the petition for certiorari and re-
verse the judgment of the Supreme Court of Ohio.

It is so ordered.
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UNITED STATES et  al . v . SASKATCHEWAN 
MINERALS.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF WASHINGTON.

No. 525. Decided November 14, 1966.*

District Court’s order setting aside on the merits ICC’s dismissal 
of appellee’s complaint that railroad rates were preferential and 
ordering ICC to grant appellee relief held unduly limited ICC’s 
duty to reconsider the entire case.

253 F. Supp. 504, vacated and remanded.

Solicitor General Marshall, Assistant Attorney General 
Turner, Howard E. Shapiro, Robert W. Ginnane, Fritz 
R. Kahn and Betty Jo Christian for the United States 
et al. in No. 525.

Charles W. Burkett, W. Harney Wilson, Arthur A. 
Arsham and Willard P. Scott for appellants in No. 526.

Wayne W. Wright for appellee in both cases.

Per  Curiam .
These appeals are from an amended judgment of a 

three-judge district court, 253 F. Supp. 504, which set 
aside an order of the Interstate Commerce Commission 
dismissing appellee’s complaint, 325 I. C. C. 621, and 
remanded the case to the Commission “for further pro-
ceedings with instructions to grant relief” to the appellee 
“in accordance with the opinion heretofore entered by this 
court on December 8. 1965, and the Supplemental Memo-
randum Decision entered by this Court on March 3, 
1966.” Accepting the District Court’s decision to set 
aside the Commission’s order on the merits, appellants 
challenge that portion of the judgment which instructs

*Together with No. 526, Great Northern Railway Co. et al. v. 
Saskatchewan Minerals, also on appeal from the same court.
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the Commission to grant relief to the appellee and pre-
cludes the Commission from reopening the proceedings 
for the receipt of additional evidence relevant to the 
question whether the rates challenged by the appellee 
are in fact unreasonably preferential in violation of § 3 (1) 
of the Interstate Commerce Act, 49 U. S. C. § 3 (1). We 
agree with the appellants that, under the circumstances 
present here, this restriction is an improper limitation on 
the Commission’s duty to reconsider the entire case. 
Arrow Transp. Co. v. Cincinnati, N. 0. cfc T. P. R. Co., 
379 U. S. 642. Accordingly, the judgment of the District 
Court is vacated and the cases are remanded to the Dis-
trict Court with instructions to enter an order remanding 
the case to the Commission for further proceedings 
consistent with the District Court’s opinion of Decem-
ber 8, 1965.

It is so ordered.
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BOARD OF SATANTA JOINT RURAL HIGH 
SCHOOL, DISTRICT NO. 2, et  al . v . HASKELL 

COUNTY PLANNING BOARD et  al .

APPEAL FROM THE SUPREME COURT OF KANSAS.

No. 560. Decided November 14, 1966.

197 Kan. 321, 416 P. 2d 791, appeal dismissed.

Dale M. Stucky for appellants.
Robert C. Londerholm, Attorney General of Kansas, 

and J. Richard Foth, Assistant Attorney General, for 
appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

LITTLE v. RHAY, PENITENTIARY 
SUPERINTENDENT.

APPEAL FROM THE SUPREME COURT OF WASHINGTON.

No. 669, Mise. Decided November 14, 1966.

68 Wash. 2d 353, 413 P. 2d 15, appeal dismissed and certiorari 
denied.

Francis Conklin for appellant.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers submitted as a petition for a writ 
of certiorari, certiorari is denied.
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BOARD OF PUBLIC WORKS OF MARYLAND et  al . 
v. HORACE MANN LEAGUE OF THE UNITED 

STATES OF AMERICA, INC, et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE COURT OF 
APPEALS OF MARYLAND.

No. 473. Decided November 14, 1966.*

242 Md. 645, 220 A. 2d 51, certiorari denied in No. 473; appeal 
dismissed in No. 590.

Thomas B. Finan, former Attorney General of Mary-
land, for the Board of Public Works of Maryland, and 
William L. Marbury for Saint Joseph College et al, 
petitioners in No. 473.

Leo Pfeffer for appellants in No. 590.
Robert C. Murphy, Attorney General of Maryland, and 

Edward L. Blanton, Jr., Assistant Attorney General, for 
the Board of Public Works of Maryland, and Parsons 
Newman for Hood College, appellees in No. 590.

John Holt Myers for the Association of American Col-
leges, as amicus curiae, in support of the petition in 
No. 473.

Per  Curiam .
The petition for a writ of certiorari in No. 473 is denied. 

The motion to dismiss in No. 590 is granted and the 
appeal is dismissed.

Mr . Justi ce  Harlan  and Mr . Just ice  Stewart  are 
of the opinion that in No. 473 certiorari should be granted 
and the case set for plenary consideration, and that in 
No. 590 probable jurisdiction should be noted and the 
case set down for oral argument.

^Together with No. 590, Horace Mann League of the United States 
of America, Inc., et al. v. Board of Public Works of Maryland et al., 
on appeal from the same court.
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November 14, 1966. 385 U. S.

HALL v. MISSISSIPPI.

APPEAL FROM THE SUPREME COURT OF MISSISSIPPI.

No. 672, Mise. Decided November 14, 1966.

187 So. 2d 861, appeal dismissed.

Per  Curiam .
The appeal is dismissed.

The  Chief  Just ice , Mr . Justice  Harlan , and Mr . 
Justic e  White  are of the opinion that the appeal should 
be dismissed for want of jurisdiction.

Mr . Just ice  Douglas  and Mr . Justic e Fortas  are 
of the opinion that probable jurisdiction should be noted.
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BANK OF MARIN v. ENGLAND, TRUSTEE 
IN BANKRUPTCY.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT.

No. 63. Argued October 20, 1966.—Decided November 21, 1966.

Petitioner, a bank, honored checks drawn before, but presented 
for payment after, the depositor had filed a voluntary bankruptcy 
petition, the bank being unaware of the bankruptcy proceeding. 
On the trustee’s application for a turnover order, the referee held 
the bank and the payee jointly liable to the trustee for the amount 
of the checks. The payee fully paid the joint judgment and 
served demand upon the bank for contribution. From the Dis-
trict Court’s affirmance of the referee’s order only the bank 
appealed. The Court of Appeals affirmed, holding that regardless 
of whether the bank knew of the bankruptcy the bankrupt’s 
checking account became frozen when the bankruptcy petition 
was filed by virtue of § 70a of the Bankruptcy Act, which “by 
operation of law” as of the date of the filing of the petition vests 
the trustee with the bankrupt’s title to described kinds of property 
“including rights of action.” Held:

1. The payee’s payment of the joint judgment does not moot 
the case since the payee can still sue the petitioner for contribution. 
Pp. 100-101.

2. Absent revocation of its authority or knowledge of the 
bankruptcy, a bank cannot be held liable for honoring checks 
drawn before a depositor filed a voluntary bankruptcy petition. 
Pp. 101-103.

(a) The bank is the depositor’s debtor and, unless there 
has been revocation giving the bank notice, must honor checks 
drawn upon it. P. 101.

(b) The act of filing a voluntary bankruptcy petition does 
not per se constitute notice to the bank. P. 102.

(c) It would be inequitable to hold the bank liable for an 
invalid transfer under §§ 70d (5) and 18f of the Act when the 
force of those provisions can be maintained by imposing liability 
on the payee of the checks, the creditor of the bankrupt which 
benefited from the transaction. Pp. 102-103.

352 F. 2d 186, reversed.
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Edgar B. Washburn argued the cause for petitioner. 
With him on the briefs were Carlos R. Freitas and Bryan 
R. McCarthy.

Thomas B. Donovan argued the cause for respondent. 
With him on the brief was John Walton Dinkelspiel.

Johm, P. Austin filed a brief for the California Bankers 
Association, as amicus curiae, urging reversal.

Mr . Justice  Douglas  delivered the opinion of the 
Court.

The question presented by this case is whether a bank 
which honored checks of a depositor drawn before its 
bankruptcy but presented for payment after it had filed 
a voluntary petition in bankruptcy, is liable to the 
trustee for the amount of the checks paid where the 
bank had no knowledge or notice of the proceeding. 
The trustee applied to the referee for a turnover order 
requiring petitioner bank to pay to the trustee the 
amount of the checks and in the alternative asking the 
same relief against the payee. The referee determined 
that petitioner and the payee were jointly liable to the 
trustee. The District Court affirmed. Only petitioner 
appealed and the Court of Appeals affirmed the District 
Court. 352 F. 2d 186. We granted certiorari because of 
the importance of the question presented. Cf. Rosenthal 
v. Guaranty Bank & Trust Co., 139 F. Supp. 730; Mullane 
v. Central Hanover Bank & Trust Co., 339 U. S. 306.

I.
We were advised on oral argument that the joint judg-

ment rendered against petitioner, the bank, and the payee 
of the checks was paid in full by the payee and that at 
present respondent’s sole financial interest in this litiga-
tion is protection against imposition of costs under our 
Rule 57. It is therefore suggested that the case is moot.
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We do not agree. Whatever might be the result if costs 
alone were involved (cf. Heitmuller v. Stokes, 256 U. S. 
359, 362) this case should not be dismissed. We are ad-
vised that the payee has paid the joint judgment and has 
filed with the bankruptcy court and served on petitioner 
a demand for contribution from it respecting sums paid 
in satisfaction of the judgment. Thus petitioner is still 
subject to a suit because of the original judgment as to 
its liability. We would, therefore, strain the concepts 
of mootness if we required petitioner to start all over 
again when the payee sues it for contribution.

II.
Section 70a of the Bankruptcy Act, 52 Stat. 879, 11 

U. S. C. § 110 (a), provides that a trustee in bankruptcy 
is vested “by operation of law” with the title of the bank-
rupt as of the date of the filing of the petition to de-
scribed kinds of property “including rights of action.” 
§ 70a (5). But we do not agree with the Court of 
Appeals that the bankrupt’s checking accounts are in-
stantly frozen in the absence of knowledge or notice of 
the bankruptcy on the part of the drawee. The trustee 
succeeds only to such rights as the bankrupt possessed; 
and the trustee is subject to all claims and defenses which 
might have been asserted against the bankrupt but for 
the filing of the petition. See Zartman v. First National 
Bank, 216 U. S. 134, 138. The relationship of bank and 
depositor is that of debtor and creditor, founded upon 
contract. The bank has the right and duty under that 
contract to honor checks of its depositor properly drawn 
and presented (Allen v. Bank of America, 58 Cal. App. 
2d 124, 127, 136 P. 2d 345, 347; Weaver v. Bank of 
America, 59 Cal. 2d 428, 431, 380 P. 2d 644, 647; and 
see Anderson National Bank v. Luckett, 321 U. S. 233), 
absent a revocation that gives the bank notice prior to 
the time the checks are accepted or paid by the bank.



102 OCTOBER TERM, 1966.

Opinion of the Court. 385 U. S.

See Hiroshima v. Bank of Italy, 78 Cal. App. 362, 369, 
248 P. 947, 950. The Court of Appeals held that the 
bankruptcy of a drawer operates without more as a revo-
cation of the drawee’s authority. 352 F. 2d, at 191. But 
that doctrine is a harsh one that runs against the grain 
of our decisions requiring notice before a person is de-
prived of property (Mullane v. Central Hanover Bank & 
Trust Co., supra, at 314-318; Walker v. City of Hutchin-
son, 352 U. S. 112; Schroeder v. City of New York, 371 
U. S. 208), a principle that has been recognized and 
applied in proceedings under the Bankruptcy Act. New 
York v. New York, N. H. & H. R. Co., 344 U. S. 293, 
296-297. The kind of notice required is one “reason-
ably calculated, under all the circumstances, to apprise 
the interested parties of the pendency of the action.” 
Mullane v. Central Hanover Bank & Trust Co., supra, at 
314. We cannot say that the act of filing a voluntary 
petition in bankruptcy per se is reasonably calculated to 
put the bank on notice. Absent revocation by the drawer 
or his trustee or absent knowledge or notice of the bank-
ruptcy by the bank, the contract between the bank and 
the drawer remains unaffected by the bankruptcy and 
the right and duty of the bank to pay duly presented 
checks remain as before. In such circumstances the 
trustee acquires no rights in the checking account greater 
than the bankrupt himself.

Section 70d (5), 52 Stat. 882, 11 U. S. C. § 110 (d)(5), 
provides, with exceptions not relevant here, that “no 
transfer by or in behalf of the bankrupt after the date of 
bankruptcy shall be valid against the trustee.” And 
in case of a voluntary petition (with exceptions not 
material here) the filing operates as an adjudication. 
§ 18f, 73 Stat. 109, 11 U. S. C. §41 (f). It is there-
fore argued with force that payment by the drawee 
of a drawer bankrupt’s checks after the date of that 
filing is a “transfer” within the meaning of § 70d (5).
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Yet we do not read these statutory words with the 
ease of a computer. There is an overriding considera-
tion that equitable principles govern the exercise of 
bankruptcy jurisdiction. Section 2a, 52 Stat. 842, 11 
U. S. C. § 11 (a); Pepper v. Litton, 308 U. S. 295, 304- 
305; Securities & Exchange Commission v. U. S. Realty 
& Imp. Co., 310 U. S. 434, 455. We have said enough 
to indicate why it would be inequitable to hold liable 
a drawee who pays checks of the bankrupt duly drawn 
but presented after bankruptcy, where no actual revo-
cation of its authority has been made and it has no 
notice or knowledge of the bankruptcy. The force of 
§§ 70d (5) and 18f can be maintained by imposing lia-
bility on the payee of the checks where he has received 
a voidable preference or other voidable transfer. The 
payee is a creditor of the bankrupt, and to make him 
reimburse the trustee is only to deprive him of preferen-
tial treatment and to restore him to the category of a 
general creditor. To permit the trustee under these cir-
cumstances to obtain recovery only against the party 
that benefited from the transaction is to do equity.

Reversed.
Mr . Justice  Harlan , dissenting.
The Court, in its haste to alleviate an indisputable 

inequity to the bank, disregards, in my opinion, both 
the proper principles of statutory construction and the 
most permanent interests of bankruptcy administration. 
I must dissent.1

The Act itself is unambiguous. Section 70a vests 
title to the bankrupt’s property in the trustee “as of 
the date of the filing of the petition.” 52 Stat. 879, 11 

1 Like the Court, I believe that this case is not moot. In addition 
to what has been said by the majority, compare Fishgold v. Sullivan 
Drydock & Repair Corp., 328 U. S. 275, and Aeronautical Industrial 
Dist. Lodge v. Campbell, 337 U. S. 521.



104 OCTOBER TERM, 1966.

Har la n , J., dissenting. 385 U. S.

U. S. C. § 110 (a). Section 70d nonetheless sustains 
bona fide transfers of the property made after filing and 
“before adjudication or before a receiver takes posses-
sion . . . whichever first occurs. . . .” 52 Stat. 881, 11 
U. S. C. § 110 (d). Transactions excluded from the shel-
ter of § 70d are, so far as pertinent, within § 70d (5), 
which provides that “no [such] transfer by or in be-
half of the bankrupt . . . shall be valid against the 
trustee . . . .” 52 Stat. 882, 11 U. S. C. § 110 (d)(5). 
The adjudication of voluntary petitions results by opera-
tion of law from filing. § 18f, 73 Stat. 109, 11 U. S. C. 
§41 (f).

In the situation before us, the remaining issue is 
accordingly whether this transfer occurred before or after 
September 26, the day on which Seafoods filed its peti-
tion in bankruptcy and was perforce adjudicated bank-
rupt. I do not understand petitioner to contend, or the 
Court to suggest that this occurred at a time other than 
presentment of the checks, October 2. Given the law 
of California, by which a check is not a pro tanto trans-
fer of the drawer’s rights until presentment, I cannot 
see that another moment is possible. California Civil 
Code § 3265e; California Commercial Code § 3409. In 
sum, I find it unavoidable that the Act’s plain words 
hold the bank liable to the trustee for the value of its 
payment on Seafoods’ behalf.2

I do not suggest that this Court should confine its 
attention to the unadorned terms of the Bankruptcy

2 It is true that the negotiability proviso to § 70d (5) has once 
been held to protect a bank in analogous circumstances. Rosenthal 
v. Guaranty Bank & Trust Co., 139 F. Supp. 730. The proviso’s 
legislative history throws little light on its intended scope. It 
appears inapplicable here. First, presentment is not strictly a 
negotiation. Second and more important, other constructions are 
more consonant with the balance of § 70d. Cf. 70 Harv. L. Rev. 
548, 550. 4 Collier, Bankruptcy 170.68, at 1502, n. 3 (14th ed. 
1964). I do not understand the Court to rely upon the proviso.
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Act. Nonetheless, where Congress has pointed so un-
mistakably in one direction, prudence and simple pro-
priety surely require that we examine carefully the im-
pulses which beckon us to another. The Court explains 
its resolution of this case by two apparently alternative 
contentions. I am unpersuaded that either permits us 
to circumvent the Act’s demands.

The Court first intimates, without expressly deciding, 
that the bank is shielded by its contractual right to a 
seasonable revocation of its duty to honor checks drawn 
upon it. The Court vouches for this the doctrine that 
a trustee in bankruptcy takes rights no wider or more 
complete than his bankrupt had. It is doubtless true 
that a trustee is not a bona fide purchaser or encum-
brancer, and that he ordinarily assumes the bankrupt’s 
property subject to existing claims, liens, and equities. 
Hewit v. Berlin Machine Works, 194 U. S. 296. Un-
fortunately, these maxims scarcely suffice to decide this 
case. They are interstitial rules, valid no further than 
the Act’s positive requirements permit. First National 
Bank v. Staake, 202 U. S. 141. 4 Collier, Bankruptcy 
If 70.04, at 954.2. The Act in several respects clothes 
the trustee in powers denied to his bankrupt: A trustee 
may thus avoid, although his bankrupt may not, trans-
actions deemed fraudulent under the Act, liens obtained 
and preferential transfers completed within four months 
of bankruptcy, and statutory liens within the prohibition 
of § 67c (2). 4 Collier, Bankruptcy 1f 70.04, at 957.

The Court does not assert that this transfer is pro-
tected by § 70d. I understand it instead to concede 
that, equitable considerations aside, the bank’s payment 
is invalid against the trustee. I must conclude that the 
Court has reasoned that a contractual defense retained 
against the bankrupt suffices to preclude use of a power 
expressly conferred upon the trustee. If this is the 
Court’s meaning, it has traversed both logic and author-

233-653 0 - 67 - 14
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ity, and has emasculated the powers given to trustees 
under the Act.

The Court’s principal contention seems to be that 
equitable considerations oblige it to release the bank 
from liability. Its premise plainly is that equity is here 
a solvent to which we may appropriately resort; I am 
unable to accept that premise. This is not a case in 
which the statute is imprecise. Nor is it a case in which 
the legislature’s intentions have been misshapen by the 
statute’s words; even a cursory examination of the his-
tory of § 70 will evidence that its terms faithfully reflect 
Congress’ purposes.

The Act of 1898 vested title to the bankrupt’s prop-
erty in the trustee at adjudication, but contained noth-
ing to prevent its dissipation in the interval after filing.3 
The courts were therefore left free to devise protective 
rules to reconcile the competing interests of the estate 
and of those who dealt with the bankrupt in this period. 
The fulcrum of those rules was the proposition that a 
“petition [in bankruptcy] is a caveat to all the world, and 
in effect an attachment and injunction.” Mueller v. 
Nugent, 184 U. S. 1, 14. The courts softened its severity 
by a series of exceptions, either employing or distinguish-
ing it as equity or convenience suggested. The result, 
as a principal draftsman of the Chandler Act reforms 
described it, was that “no consistent theory of protected 
transactions has been developed,” and the situation was 
“conducive to confusion and uncertainty, with potentiali-
ties for argument, ‘bluffing,’ litigation, expense and de-

3 This Court had held that despite the cleavage at adjudication, 
the trustee took the title as it was at filing. Everett v. Judson, 
228 U. S. 474. The situation is summarized in McLaughlin, Aspects 
of the Chandler Bill to Amend the Bankruptcy Act, 4 U. Chi. L. Rev 
369, 383.
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lay.”4 The law consisted essentially of “nebulous 
vagaries.” 5

The Chandler Act stemmed chiefly from a sustained 
investigation of these and other problems by the Na-
tional Bankruptcy Conference.6 Its members were the 
Act’s principal draftsmen. The revisions they made to 
§ 70 entirely restructured the basis both of the trustee’s 
title and of the protection given to transactions which 
occur after filing. Their purpose, as one of them ex-
plained to the Chandler subcommittee, was to provide 
“a clear statutory basis” to the issues of title and pro-
tected transactions, in “lieu of a crazy quilt of contra-
dictory judicial statements.” 7 The effect of their revi-
sions was to define “the full extent to which bona fide 
transactions with the bankrupt, after bankruptcy, will 
be protected.” 8

Adjudication and receivership were plainly expected 
to mark the perimeters of this protection. Various fac-
tors determined this choice. First, none of the several 
exceptions to Mueller v. Nugent reached transactions

4 McLaughlin, Amendment of the Bankruptcy Act (pts. 1 & 2), 
40 Harv. L. Rev. 341, 583, at 615. The same conclusions are reached 
by Weinstein, The Bankruptcy Law of 1938, at 161.

5 4 Collier, Bankruptcy 170.66, at 1495.
6 A brief history of the Conference’s work may be found in 

McLaughlin, 4 U. Chi. L. Rev., at 375.
7 Hearing before the House Committee on the Judiciary on H. R. 

6439, 75th Cong., 1st Sess., 212. Professor McLaughlin quoted from 
his article in 40 Harv. L. Rev. 341. He subsequently acknowledged 
that § 70 would permit an area in which the courts could continue to 
balance the competing interests of the parties. Ibid. In light of 
the importance attached to adjudication as a line of cleavage, and 
the comparative insignificance intended for § 70d in voluntary 
proceedings, see infra, I do not believe that this acknowledgment 
can be taken to reach this case.

8 4 Collier, Bankruptcy 70.67, at 1500.
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which occurred after adjudication.9 More important, 
once the draftsmen had elected to vest title in the trustee 
from filing, they were chiefly anxious to shield debtors 
from the consequences of unwarranted involuntary peti-
tions.10 11 They feared that such a petition might ruin a 
debtor by inducing others to avoid dealings with him. 
Section 70d was expected to immunize bona fide trans-
actions after filing, and thus to encourage dealings 
with the solvent debtor. There is no need for such 
protection after adjudication. Finally, adjudication and 
receivership signal the beginning of bankruptcy adminis-
tration, and they are therefore both appropriate mo-
ments at which to forbid all further meddling with the 
estate.11

It is equally plain that the protection offered by 
§ 70d must have been intended principally for in-
voluntary proceedings. There are several indications of 
this. Most important, the hazard to which the section 
was chiefly directed, the consequences of an unwarranted 
petition upon a debtor’s credit, is entirely absent from 
voluntary proceedings. Thus, the discussion of this 
problem before the Chandler subcommittee was explic-

9 4 Collier, Bankruptcy 70.66, at 1498. In the one apparent 
exception, Jones v. Springer, 226 U. S. 148, a dredge had been 
placed in the hands of a receiver under an attachment levied before 
filing. The Court concluded that this sufficed to avoid the ordinary 
limitations imposed by adjudication.

10 Hearing before the House Committee on the Judiciary on 
H. R. 6439, 75th Cong., 1st Sess., 211. Professor McLaughlin de-
scribed this to the subcommittee as “the next most pressing prob-
lem.” He concluded that “[w]e have put in a provision [70d] 
to cover that [the problem of unwarranted petitions].” His expla-
nation to the subcommittee of § 70d was based entirely on this 
problem. There is of course evidence that the draftsmen also 
expected to alleviate unfairness which § 70a might otherwise 
produce. See Analysis of H. R. 12889, House Committee on the 
Judiciary, 74th Cong., 2d Sess., 230 (Comm. Print 1936).

11 MacLachlan, Handbook of the Law of Bankruptcy 346.
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itly confined to involuntary petitions.12 Further, the 
protection offered by § 63b, which closely supplements 
§ 70d, extends only to involuntary proceedings.13 Fi-
nally, the draftsmen must surely have known that the 
adjudication of voluntary petitions ordinarily followed 
quickly and routinely after filing.14 It was certainly 
not unknown for adjudication to occur on the day 
of filing.15 The draftsmen could only have intended 
that any protection given in voluntary proceedings by 
§ 70d be fleeting and minimal.16

In short, § 70 was tailored to provide carefully meas-
ured protection to bona fide transfers. It was intended 
to preclude further confusion and uncertainty. There 
is every indication that its terms faithfully reflect its 
purposes.

I fully sympathize with the discomfort of the bank’s 
position, but I cannot escape the impact of what

12 Hearing before the House Committee on the Judiciary on 
H. R. 6439, 75th Cong., 1st Sess., 211.

13 52 Stat. 873, 11 U. S. C. § 103(b). Section 63b provides 
that “In the interval after the filing of an involuntary petition and 
before the appointment of a receiver or the adjudication, whichever 
first occurs, a claim arising in favor of a creditor by reason of 
property transferred or services rendered by the creditor to the 
bankrupt for the benefit of the estate shall be provable to the extent 
of the value of such property or services.”

14 MacLachlan, Handbook of the Law of Bankruptcy 40.
15 See, e. g., New York County National Bank v. Massey, 192 

U. S. 138.
16 Further, the 1959 amendments to § 18, by which adjudication 

results by operation of law from filing, were adopted upon the recom-
mendation of the Judicial Conference and its Committee on Bank-
ruptcy Administration. Annual Report of the Proceedings of the 
Judicial Conference, 1958, p. 28. The bill received the endorsement 
of the National Bankruptcy Conference. H. R. Rep. No. 241, 
86th Cong., 1st Sess., 2. It therefore seems quite improbable that 
the 1959 amendments could have inadvertently excluded voluntary 
proceedings from the scope of § 70d.
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Congress has done.17 The Court has not found § 70 
constitutionally impermissible.18 It has simply measured 
the statute by the standard of its own conscience, and 
concluded that equity requires a result which the statute 
forbids. I had thought it well settled that equity may 
supplement, but may never supersede, the Act. 1 Collier, 
Bankruptcy fl 2.09, at 171-172. The Act’s language is 
neither imprecise nor infelicitous; I can therefore see no 
room for the interposition of equity.

More important, the Court today permits the dilution 
of the Chandler amendments to § 70. The Court’s dis-
position of this case may be taken to suggest that when-
ever equity is thought strongly to demand relief from 
the strictures of the Act, further exceptions may be 
appropriately created to the statutory scheme. I fear 
that the Court may have set in motion once more the 
protracted process which before 1938 resulted in “con-
fusion and uncertainty,” “litigation, expense and delay.”

17 Judge Soper’s reasoning in Lake v. New York Life Insurance 
Co., 218 F. 2d 394, 399, seems entirely persuasive: “Whether the 
line which has been drawn is the best possible solution of the problem 
is not for the courts to say. The line has in fact been drawn by 
competent authority and it is no longer necessary for the courts to 
make the attempt, which has not been conspicuously successful in the 
past, to decide cases on the facts as they arise . . . .” See also Kohn 
v. Myers, 266 F. 2d 353.

181 cannot in any event accept petitioner’s contention that these 
provisions have denied it due process. In exercise of its express 
constitutional authority over bankruptcy, Art. I, § 8, Congress has 
attached great importance to swift and efficient administration; 
to this purpose it devised a statutory scheme by which it balanced 
the competing rights of the interested parties. Congress’ purposes 
are permissible, and the scheme it has adopted is reasonably calcu-
lated to achieve those purposes. In this context I cannot say that 
the Constitution requires that all whose rights may be reached by 
bankruptcy proceedings must first have actual notice of them. 
Cf. Hanover National Bank v. Moyses, 186 U. S. 181.
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If so, the Chandler amendments will have had no more 
permanent result than to wipe the judicial slate momen-
tarily clean.

I would affirm the judgment of the Court of Appeals.

Mr . Justice  Fortas .
I would vacate the judgment. I believe that we do 

not have before us a case or controversy between the 
parties of record.

Respondent, the trustee in bankruptcy, has no sub-
stantial stake in the outcome of this litigation and is not 
an adversary in the usual sense. On February 24, 1964, 
the referee in bankruptcy ruled that both the petitioner 
bank and the payee on the bankrupt’s checks were liable 
to the trustee. On May 19, 1964, the payee paid the 
trustee in full and has not been a party to this litigation 
since that time. Having received full payment, the 
trustee has no interest in the litigation except profes-
sional curiosity as to the question of law—and he so 
apprised the District Court, the Court of Appeals, and 
this Court. See Brief for Respondent, p. 2. See also 
Petition for Certiorari, p. 4. Nevertheless, the bank, 
also eager for an answer to this intriguing legal problem 
and facing a claim from the payee for contribution, 
continued the litigation against the trustee, and the 
trustee obligingly went along. The respondent trustee’s 
only financial interest is admittedly confined to the ques-
tion of court costs,1 incurred as a volunteer.

1 An unbroken line of cases establishes the rule that controversy 
as to costs alone does not salvage an otherwise moot case. See, 
e. g., Walling v. Reuter Co., 321 U. S. 671, 677 (1944); United 
States v. Anchor Coal Co., 279 U. S. 812 (1929); Alejandrino v. 
Quezon, 271 U. S. 528, 533-536 (1926); Brownlow v. Schwartz, 
261 U. S. 216 (1923); Heitmuller v. Stokes, 256 U. S. 359, 362-363 
(1921); Robertson & Kirkham, Jurisdiction of the Supreme Court
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There are two reasons of substance why the Court 
should not, in this case, decide the important statutory 
question presented. First, this is not an adversary pro-
ceeding, and has not been one since respondent received 
full payment in 1964. It is basic to our adversary system 
to insist that the courts have the benefit of the conten-
tions of opposing parties who have a material, and not 
merely an abstract, interest in the conflict. Adverse 
parties—adverse in reality and not merely in positions 
taken—are absolutely necessary. See, e. g., Muskrat v. 
United States, 219 U. S. 346, 361-363 (1911); California 
v. San Pablo & Tulare R. Co., 149 U. S. 308, 313-314 
(1893); South Spring Gold Co. v. Amador Gold Co., 
145 U. S. 300, 301-302 (1892). Cf. Aetna Life Ins. Co. 
v. Haworth, 300 U. S. 227, 240-242 (1937) (Hughes, 
C. J.); Fairchild v. Hughes, 258 U. S. 126, 129-130 
(1922) (Brandeis, J.).

Second, this is a peculiar case in which to depart 
from the settled rule. The effect of the decision today is 
to strip the payee of its asserted right to contribution, 
although the payee is not before this Court, and was not 
before the Court of Appeals or the District Court. The 
question of the relative rights and obligations of the 
payee and the bank ought to be resolved in litigation in 
which both participate.* 2 Cf. Mullane n . Central Han-
over Bank & Trust Co., 339 U. S. 306, 314 (1950). The 
impact of today’s decision upon a party not present con-
firms the wisdom of the rule “that when there is no actual 
controversy, involving real and substantial rights, between

of the United States § 274 (Wolfson & Kurland ed.); 6 Moore, 
Federal Practice 54.70 [5], at 1311 (2d ed. 1965).

2 Upon vacation of the judgment below, the bank would be free 
to relitigate with the payee the question of its own liability, since 
the bank was in no respect responsible for the manner in which 
this case became a nonadversary proceeding. See United States v. 
Munsingwear, 340 U. S. 36, 39-40 & n. 1 (1950).
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the parties to the record, the case will be dismissed.” 
Little v. Bowers, 134 U. S. 547, 557. See also Lord v. 
Veazie, 8 How. 251, 255.

I would vacate the judgment below and remand with 
direction to dismiss. See M editing Barge Lines v. United 
States, 368 U. S. 324, 329-330 (1961); United States v. 
Munsingwear, 340 U. S. 36, 39-41 (1950).
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BADGLEY et  al . v . HARE, SECRETARY OF STATE 
OF MICHIGAN, et  al .

APPEAL FROM THE SUPREME COURT OF MICHIGAN.

No. 505. Decided November 21, 1966.

376 Mich. 410, 137 N. W. 2d 495, 138 N. W. 2d 16; 377 Mich. 396, 
140 N. W. 2d 436, appeal dismissed.

William T. Gossett for appellants.
Frank J. Kelley, Attorney General of Michigan, Robert 

A. Derengoski, Solicitor General, and Curtis G. Beck, 
Assistant Attorney General, for Hare; Theodore Sachs 
for Scholle et al., appellees.

Per  Curiam .
The motions to dismiss are granted and the appeal is 

dismissed for want of a substantial federal question.

BOYDEN v. CALIFORNIA.

APPEAL FROM THE DISTRICT COURT OF APPEAL OF 
CALIFORNIA, SECOND APPELLATE DISTRICT.

No. 271, Mise. Decided November 21, 1966.

Appeal dismissed and certiorari denied.

Appellant pro se.
Thomas C. Lynch, Attorney General of California, 

William E. James, Assistant Attorney General, and Jack 
K. Weber, Deputy Attorney General, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.
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BATTAGLIA et  al ., dba  PRODUCE TRANSPORT 
DISPATCH v. UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF OREGON.

No. 564. Decided November 21, 1966.

Affirmed.

Earle V. White for appellants.
Solicitor General Marshall, Assistant Attorney Gen-

eral Turner, Howard E. Shapiro, Robert Ginnane and 
Betty Jo Christian for the United States et al. Randall 
B. Kester, John F. Weisser, Jr., James W. Nisbet, J. D. 
Feeney and Ed White for railroad appellees.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.

Mr . Justice  Harlan  is of the opinion that probable 
jurisdiction should be noted and the case set for oral 
argument.
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BOND et  al . v. FLOYD et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF GEORGIA.

No. 87. Argued November 10, 1966.—Decided December 5, 1966.

Several months after the election in June 1965 to the Georgia House 
of Representatives of appellant Bond, a Negro, a civil rights 
organization of which he was a staff member issued an anti-war 
statement against the Government’s Vietnam policy and the 
operation of the Selective Service laws. Bond endorsed the state-
ment in a news interview stating among other things that as “a 
second class citizen” he was not required to support the war, as 
a pacifist he was opposed to all war, and he saw nothing incon-
sistent with his statement and his taking the oath of office. House 
members in petitions challenged Bond’s right to be seated, charg-
ing that his statements aided our enemies, violated the Selective 
Service laws, discredited the House, and were inconsistent with 
the legislator’s mandatory oath to support the Constitution. Fol-
lowing the House clerk’s refusal to seat him, Bond, manifesting 
willingness to take the oath, challenged the petitions as depriving 
him of his First Amendment rights and being racially motivated. 
At a House committee hearing Bond amplified his views and 
denied having urged draft card burning or other law violations. 
Following the hearing, the committee concluded that Bond should 
not be seated and the House thereafter refused to seat him. Bond 
brought this action in District Court for injunctive relief and a 
declaratory judgment. The District Court, holding that it had 
jurisdiction to decide the constitutional issue, concluded that Bond 
had been accorded procedural due process through the hearing. 
It also held that the House had a rational basis for concluding that 
Bond’s remarks exceeded criticism of national policy and that he 
could not in good faith take an oath to support the State and 
Federal Constitutions and thus could not meet a qualification for 
membership which the House had the power to impose. While 
Bond’s appeal to this Court under 28 U. S. C. § 1253 from that 
decision was pending he was again elected as a Representative, in 
a special election. He was rejected by the House Rules Committee
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when he declined to recant, and later was elected again, in the 
regular 1966 primary and general elections. Held:

1. This Court has jurisdiction to determine whether a disqualifi-
cation for the office of state legislator under color of a proper 
constitutional standard violates First Amendment rights. P. 131.

2. In disqualifying Bond because of his statements the State 
violated the First Amendment made applicable to the States by the 
Fourteenth. Pp. 131-137.

(a) A majority of state legislators is not authorized to test 
the sincerity with which another duly elected legislator meets the 
requirement for holding office of swearing to support the Federal 
and State Constitutions. P. 132.

(b) The State may not apply to a legislator a First Amend-
ment standard stricter than that applicable to a private citizen. 
Pp. 132-133.

(c) Bond’s statements do not show an incitement to violate 
the Selective Service statute’s prohibition of counselling against 
registration for military service. Pp. 133-134.

(d) Though a State may impose an oath requirement on legis-
lators it cannot limit their capacity to express views on local or 
national policy. “[D'Jebate on public issues should be uninhibited, 
robust, and wide-open.” New York Times v. Sullivan, 376 U. S. 
254, 270. Pp. 135-136.

251 F. Supp. 333, reversed.

Howard Moore, Jr., and Leonard B. Boudin argued the 
cause for appellants. With them on the briefs was 
Victor Rabinowitz.

Arthur K. Bolton, Attorney General of Georgia, 
argued the cause for appellees. With him on the brief 
were William L. Harper and Alfred L. Evans, Jr., Assist-
ant Attorneys General, and Paul L. Hanes, Deputy 
Assistant Attorney General.

Briefs of amici curiae, urging reversal, were filed by 
Robert L. Carter for the National Association for the 
Advancement of Colored People; Melvin L. Wulf and



118 OCTOBER TERM, 1966.

Opinion of the Court. 385 U. S.

Charles Morgan, Jr., for the American Civil Liberties 
Union et al.; and by Joseph B. Robison for the American 
Jewish Congress.

Mr . Chief  Just ice  Warren  delivered the opinion of 
the Court.

The question presented in this case is whether the 
Georgia House of Representatives may constitutionally 
exclude appellant Bond, a duly elected Representative, 
from membership because of his statements, and state-
ments to which he subscribed, criticizing the policy of 
the Federal Government in Vietnam and the operation 
of the Selective Service laws. An understanding of the 
circumstances of the litigation requires a complete pres-
entation of the events and statements which led to this 
appeal.

Bond, a Negro, was elected on June 15, 1965, as the 
Representative to the Georgia House of Representatives 
from the 136th House District. Of the District’s 6,500 
voters, approximately 6,000 are Negroes. Bond defeated 
his opponent, Malcolm Dean, Dean of Men at Atlanta 
University, also a Negro, by a vote of 2,320 to 487.

On January 6, 1966, the Student Nonviolent Coordi-
nating Committee, a civil rights organization of which 
Bond was then the Communications Director, issued the 
following statement on American policy in Vietnam and 
its relation to the work of civil rights organizations in 
this country:

“The Student Nonviolent Coordinating Commit-
tee has a right and a responsibility to dissent with 
United States foreign policy on an issue when it 
sees fit. The Student Nonviolent Coordinating 
Committee now states its opposition to United 
States’ involvement in Viet Nam on these grounds:
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“We believe the United States government has 
been deceptive in its claims of concern for freedom 
of the Vietnamese people, just as the government 
has been deceptive in claiming concern for the 
freedom of colored people in such other countries 
as the Dominican Republic, the Congo, South Africa, 
Rhodesia and in the United States itself.

“We, the Student Nonviolent Coordinating Com-
mittee, have been involved in the black people’s 
struggle for liberation and self-determination in this 
country for the past five years. Our work, particu-
larly in the South, has taught us that the United 
States government has never guaranteed the free-
dom of oppressed citizens, and is not yet truly deter-
mined to end the rule of terror and oppression within 
its own borders.

“We ourselves have often been victims of violence 
and confinement executed by United States govern-
ment officials. We recall the numerous persons who 
have been murdered in the South because of their 
efforts to secure their civil and human rights, and 
whose murderers have been allowed to escape pen-
alty for their crimes.

“The murder of Samuel Young in Tuskegee, Ala., 
is no different than the murder of peasants in Viet 
Nam, for both Young and the Vietnamese sought, 
and are seeking, to secure the rights guaranteed 
them by law. In each case the United States gov-
ernment bears a great part of the responsibility for 
these deaths.

“Samuel Young was murdered because United 
States law is not being enforced. Vietnamese are 
murdered because the United States is pursuing an 
aggressive policy in violation of international law. 
The United States is no respecter of persons or law 
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when such persons or laws run counter to its needs 
and desires.

“We recall the indifference, suspicion and outright 
hostility with which our reports of violence have 
been met in the past by government officials.

“We know that for the most part, elections in 
this country, in the North as well as the South, are 
not free. We have seen that the 1965 Voting Rights 
Act and the 1964 Civil Rights Act have not yet 
been implemented with full federal power and 
sincerity.

“We question, then, the ability and even the de-
sire of the United States government to guarantee 
free elections abroad. We maintain that our coun-
try’s cry of ‘preserve freedom in the world’ is a 
hypocritical mask behind which it squashes libera-
tion movements which are not bound, and refuse 
to be bound, by the expediencies of United States 
cold war policies.

“We are in sympathy with, and support, the men 
in this country who are unwilling to respond to a 
military draft which would compel them to con-
tribute their lives to United States aggression in 
Viet Nam in the name of the ‘freedom’ we find so 
false in this country.

“We recoil with horror at the inconsistency of 
a supposedly ‘free’ society where responsibility to 
freedom is equated with the responsibility to lend 
oneself to military aggression. We take note of the 
fact that 16 per cent of the draftees from this coun-
try are Negroes called on to stifle the liberation of 
Viet Nam, to preserve a ‘democracy’ which does not 
exist for them at home.

“We ask, where is the draft for the freedom fight 
in the United States?
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“We therefore encourage those Americans who 
prefer to use their energy in building democratic 
forms within this country. We believe that work 
in the civil rights movement and with other human 
relations organizations is a valid alternative to the 
draft. We urge all Americans to seek this alterna-
tive, knowing full well that it may cost their lives— 
as painfully as in Viet Nam.”

On the same day that this statement was issued, Bond 
was interviewed by telephone by a reporter from a local 
radio station, and, although Bond had not participated 
in drafting the statement, he endorsed the statement in 
these words:

“Why, I endorse it, first, because I like to think 
of myself as a pacifist and one who opposes that 
war and any other war and eager and anxious to 
encourage people not to participate in it for any 
reason that they choose; and secondly, I agree with 
this statement because of the reason set forth in it— 
because I think it is sorta hypocritical for us to 
maintain that we are fighting for liberty in other 
places and we are not guaranteeing liberty to citizens 
inside the continental United States.

“Well, I think that the fact that the United States 
Government fights a war in Viet Nam, I don’t think 
that I as a second class citizen of the United States 
have a requirement to support that war. I think 
my responsibility is to oppose things that I think 
are wrong if they are in Viet Nam or New York, or 
Chicago, or Atlanta, or wherever.”

When the interviewer suggested that our involvement 
in Vietnam was because “if we do not stop Communism

233-653 0 - 67 - 15
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there that it is just a question of where will we stop it 
next,” Bond replied:

“Oh, no, I’m not taking a stand against stopping 
World Communism, and I’m not taking a stand in 
favor of the Viet Cong. What I’m saying that is, 
first, that I don’t believe in that war. That partic-
ular war. I’m against all war. I’m against that 
war in particular, and I don’t think people ought to 
participate in it. Because I’m against war, I’m 
against the draft. I think that other countries in 
the World get along without a draft—England is 
one—and I don’t see why we couldn’t, too.

. . I’m not about to justify that war, because 
it’s stopping International Communism, or what-
ever—you know, I just happen to have a basic 
disagreement with wars for whatever reason they 
are fought— . . . [F]ought to stop International 
Communism, to promote International Communism, 
or for whatever reason. I oppose the Viet Cong 
fighting in Viet Nam as much as I oppose the United 
States fighting in Viet Nam. I happen to live in the 
United States. If I lived in North Viet Nam I 
might not have the same sort of freedom of expres-
sion, but it happens that I live here—not there.”

The interviewer also asked Bond if he felt he could 
take the oath of office required by the Georgia Consti-
tution, and Bond responded that he saw nothing incon-
sistent between his statements and the oath. Bond was 
also asked whether he would adhere to his statements if 
war were declared on North Vietnam and if his state-
ments might become treasonous. He replied that he did 
not know “if I’m strong enough to place myself in a 
position where I’d be guilty of treason.”
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Before January 10, 1966, when the Georgia House of 
Representatives was scheduled to convene, petitions chal-
lenging Bond’s right to be seated were filed by 75 House 
members. These petitions charged that Bond’s state-
ments gave aid and comfort to the enemies of the United 
States and Georgia, violated the Selective Service laws, 
and tended to bring discredit and disrespect on the House. 
The petitions further contended that Bond’s endorsement 
of the SNCC statement “is totally and completely repug-
nant to and inconsistent with the mandatory oath pre-
scribed by the Constitution of Georgia for a Member of 
the House of Representatives to take before taking his 
seat.” For the same reasons, the petitions asserted that 
Bond could not take an oath to support the Constitution 
of the United States. When Bond appeared at the 
House on January 10 to be sworn in, the clerk refused 
to administer the oath to him until the issues raised in 
the challenge petitions had been decided.

Bond filed a response to the challenge petitions in which 
he stated his willingness to take the oath and argued 
that he was not unable to do so in good faith. He further 
argued that the challenge against his seating had been 
filed to deprive him of his First Amendment rights, and 
that the challenge was racially motivated. A special 
committee was appointed to report on the challenge, and 
a hearing was held to determine exactly what Bond had 
said and the intentions with which he had said it.

At this hearing, the only testimony given against Bond 
was that which he himself gave the committee. Both the 
opponents Bond had defeated in becoming the Repre-
sentative of the 136th District testified to his good char-
acter and to his loyalty to the United States. A record-
ing of the interview which Bond had given to the reporter 
after the SNCC statement was played, and Bond was 
called to the stand for cross-examination. He there ad-
mitted his statements and elaborated his views. He 
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stated that he concurred in the SNCC statement “without 
reservation,” and, when asked if he admired the courage 
of persons who burn their draft cards, responded:

“I admire people who take an action, and I admire 
people who feel strongly enough about their con-
victions to take an action like that knowing the 
consequences that they will face, and that was my 
original statement when asked that question.

“I have never suggested or counseled or advocated 
that any one other person burn their draft card. 
In fact, I have mine in my pocket and will produce 
it if you wish. I do not advocate that people should 
break laws. What I simply try to say was that I 
admired the courage of someone who could act on 
his convictions knowing that he faces pretty stiff 
consequences.”

Tapes of an interview Bond had given the press after 
the clerk had refused to give him the oath were also 
heard by the special committee. In this interview, Bond 
stated:

“I stand before you today charged with entering 
into public discussion on matters of National in-
terest. I hesitate to offer explanations for my ac-
tions or deeds where no charge has been levied 
against me other than the charge that I have chosen 
to speak my mind and no explanation is called for, 
for no member of this House, has ever, to my knowl-
edge, been called upon to explain his public state-
ments for public postures as a prerequisite to 
admission to that Body. I therefore, offer to my 
constituents a statement of my views. I have not 
counselled burning draft cards, nor have I burned 
mine. I have suggested that congressionally out-
lined alternatives to military service be extended to 
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building democracy at home. The posture of my 
life for the past five years has been calculated to 
give Negroes the ability to participate in formulation 
of public policies. The fact of my election to public 
office does not lessen my duty or desire to express 
my opinions even when they differ from those held 
by others. As to the current controversy because 
of convictions that I have arrived at through exam-
ination of my conscience I have decided I personally 
cannot participate in war.

“I stand here with intentions to take an oath— 
that oath they just took in there—that will dispel 
any doubts about my convictions or loyalty.”

The special committee gave general approval in its re-
port to the specific charges in the challenge petitions that 
Bond’s endorsement of the SNCC statement and his 
supplementary remarks showed that he “does not and 
will not” support the Constitutions of the United States 
and of Georgia, that he “adheres to the enemies of 
the . . . State of Georgia” contrary to the State Consti-
tution, that he gives aid and comfort to the enemies of 
the United States, that his statements violated the Uni-
versal Military Training and Service Act, § 12, 62 Stat. 
622, 50 U. S. C. App. § 462, and that his statements “are 
reprehensible and are such as tend to bring discredit to 
and disrespect of the House.” On the same day the 
House adopted the committee report without findings 
and without further elaborating Bond’s lack of qualifica-
tions, and resolved by a vote of 184 to 12 that “Bond 
shall not be allowed to take the oath of office as a mem-
ber of the House of Representatives and that Repre-
sentative-Elect Julian Bond shall not be seated as a 
member of the House of Representatives.”

Bond then instituted an action in the District Court 
for the Northern District of Georgia for injunctive re-
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lief and a declaratory judgment that the House action 
was unauthorized by the Georgia Constitution and vio-
lated Bond’s rights under the First Amendment. A 
three-judge District Court was convened under 28 
U. S. C. § 2281. All three members of the District 
Court held that the court had jurisdiction to decide the 
constitutionality of the House action because Bond had 
asserted substantial First Amendment rights.1 On the 
merits, however, the court was divided.

Judges Bell and Morgan, writing for the majority of 
the court, addressed themselves first to the question of 
whether the Georgia House had power under state law 
to disqualify Bond based on its conclusion that he could 
not sincerely take the oath of office. They reasoned that 
separation-of-powers principles gave the Legislature 
power to insist on qualifications in addition to those 
specified in the State Constitution. The majority 
pointed out that nothing in the Georgia Constitution 
limits the qualifications of the legislators to those 
expressed in the constitution.

Having concluded that the action of the Georgia 
House was authorized by state law, the court considered 
whether Bond’s disqualification violated his constitu-
tional right of freedom of speech. It reasoned that the 
decisions of this Court involving particular state politi-
cal offices supported an attitude of restraint in which 
the principles of separation of powers and federalism 
should be balanced against the alleged deprivation of 
individual constitutional rights. On this basis, the ma-
jority below fashioned the test to be applied in this case 
as being whether the refusal to seat Bond violated pro-
cedural or what it termed substantive due process. The 
court held that the hearing which had been given Bond 
by the House satisfied procedural due process. As for 

1 The opinion of the District Court is reported at 251 F. Supp 
333 (1966).
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what it termed the question of substantive due process, 
the majority concluded that there was a rational eviden-
tiary basis for the ruling of the House. It reasoned that 
Bond’s right to dissent as a private citizen was limited 
by his decision to seek membership in the Georgia House. 
Moreover, the majority concluded, the SNCC statement 
and Bond’s related remarks went beyond criticism of 
national policy and provided a rational basis for a con-
clusion that the speaker could not in good faith take an 
oath to support the State and Federal Constitutions:

“A citizen would not violate his oath by objecting 
to or criticizing this policy or even by calling it 
deceptive and false as the statement did.

“But the statement does not stop with this. It 
is a call to action based on race; a call alien to the 
concept of the pluralistic society which makes this 
nation. It aligns the organization with . colored 
people in such other countries as the Dominican 
Republic, the Congo, South Africa, Rhodesia . . . .’ 
It refers to its involvement in the black people’s 
struggle for liberation and self-determination . . . 
It states that ‘Vietnamese are murdered because the 
United States is pursuing an aggressive policy in 
violation of international law.’ It alleges that 
Negroes, referring to American servicemen, are 
called on to stifle the liberation of Viet Nam.

“The call to action, and this is what we find to 
be a rational basis for the decision which denied 
Mr. Bond his seat, is that language which states 
that SNCC supports those men in this country who 
are unwilling to respond to a military draft.” 2

Chief Judge Tuttle dissented.3 He reasoned that the 
question of the power of the Georgia House under the

2 Id., at 344.
3 Id., at 345.
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State Constitution to disqualify a Representative under 
these circumstances had never been decided by the state 
courts, and that federal courts should construe state law, 
if possible, so as to avoid unnecessary federal constitu-
tional issues. Since Bond satisfied all the stated quali-
fications in the State Constitution, Chief Judge Tuttle 
concluded that his disqualification was beyond the power 
of the House as a matter of state constitutional law.

Bond appealed directly to this Court from the deci-
sion of the District Court under 28 U. S. C. § 1253. 
While this appeal was pending, the Governor of Georgia 
called a special election to fill the vacancy caused by 
Bond’s exclusion. Bond entered this election and won 
overwhelmingly. The House was in recess, but the Rules 
Committee held a hearing in which Bond declined to re-
cant his earlier statements. Consequently, he was again 
prevented from taking the oath of office, and the seat 
has remained vacant. Bond again sought the seat from 
the 136th District in the regular 1966 election, and he 
won the Democratic primary in September 1966, and 
won an overwhelming majority in the election of Novem-
ber 8, 1966.4 5

The Georgia Constitution sets out a number of specific 
provisions dealing with the qualifications and eligibility 
of state legislators. These provide that Representatives 
shall be citizens of the United States, at least 21 years 
of age, citizens of Georgia for two years, and residents 
for one year of the counties from which elected.6 The

4 A question was raised in oral argument as to whether this case 
might not be moot since the session of the House which excluded 
Bond was no longer in existence. The State has not pressed this 
argument, and it could not do so, because the State has stipulated 
that if Bond succeeds on this appeal he will receive back salary 
for the term from which he was excluded.

5 Georgia Const., Art. 3, § 6 (§2-1801, Ga. Code Ann.).
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Georgia Constitution further provides that no one con-
victed of treason against the State, or of any crime of 
moral turpitude, or of a number of other enumerated 
crimes may hold any office in the State.6 Idiots and 
insane persons are barred from office,7 and no one hold-
ing any state or federal office is eligible for a seat in 
either house.8 The State Constitution also provides:

“Election, returns, etc.; disorderly conduct.— 
Each House shall be the judge of the election, 
returns, and qualifications of its members and shall 
have power to punish them for disorderly behavior, 
or misconduct, by censure, fine, imprisonment, or 
expulsion; but no member shall be expelled, except 
by a vote of two-thirds of the House to which he 
belongs.” 9

These constitute the only stated qualifications for mem-
bership in the Georgia Legislature and the State concedes 
that Bond meets all of them. The Georgia Constitution 
also requires Representatives to take an oath stated in 
the Constitution:

“Oath of members.—Each senator and Repre-
sentative, before taking his seat, shall take the 
following oath, or affirmation, to-wit: T will support 
the Constitution of this State and of the United 
States, and on all questions and measures which may 
come before me, I will so conduct myself, as will, in 
my judgment, be most conducive to the interests and 
prosperity of this State.’ ” 10

6 Georgia Const., Art. 2, § 2 (§2-801, Ga. Code Ann.).
7 Ibid.
8 Georgia Const., Art. 3, §4 (§2-1606, Ga. Code Ann.).
9 Georgia Const., Art. 3, § 7 (§2-1901, Ga. Code Ann.).
10 Georgia Const., Art. 3, §4 (§2-1605, Ga. Code Ann.).
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The State points out in its brief that the latter part of 
this oath, involving the admonition to act in the best 
interests of the State, was not the standard by which 
Bond was judged.

The State does not claim that Bond refused to take 
the oath to support the Federal Constitution, a require-
ment imposed on state legislators by Art. VI, cl. 3, of 
the United States Constitution:

“The Senators and Representatives before men-
tioned, and the Members of the several State Legis-
latures, and all executive and judicial Officers, both 
of the United States and of the several States, shall 
be bound by Oath or Affirmation, to support this 
Constitution; but no religious Tests shall ever be 
required as a Qualification to any Office or public 
Trust under the United States.”

Instead, it argues that the oath provisions of the State 
and Federal Constitutions constitute an additional quali-
fication. Because under state law the legislature has 
exclusive jurisdiction to determine whether an elected 
Representative meets the enumerated qualifications, it 
is argued that the legislature has power to look beyond 
the plain meaning of the oath provisions which merely 
require that the oaths be taken. This additional power 
is said to extend to determining whether a given Repre-
sentative may take the oath with sincerity. The State 
does not claim that it should be completely free of judi-
cial review whenever it disqualifies an elected Repre-
sentative; it admits that, if a State Legislature excluded 
a legislator on racial or other clearly unconstitutional 
grounds, the federal (or state) judiciary would be justi-
fied in testing the exclusion by federal constitutional 
standards.11 But the State argues that there can be no 

11 See Gomillion v. Lightjoot, 364 U. S. 339 (1960), in which the 
Court stated: “When a State exercises power wholly within the 
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doubt as to the constitutionality of the qualification 
involved in this case because it is one imposed on the 
State Legislatures by Article VI of the United States 
Constitution. Moreover, the State contends that no de-
cision of this Court suggests that a State may not ensure 
the loyalty of its public servants by making the taking 
of an oath a qualification of office. Thus the State 
argues that there should be no judicial review of the 
legislature’s power to judge whether a prospective mem-
ber may conscientiously take the oath required by the 
State and Federal Constitutions.

We are not persuaded by the State’s attempt to dis-
tinguish, for purposes of our jurisdiction, between an 
exclusion alleged to be on racial grounds and one alleged 
to violate the First Amendment. The basis for the 
argued distinction is that, in this case, Bond’s disqualifi-
cation was grounded on a constitutional standard—the 
requirement of taking an oath to support the Constitu-
tion. But Bond’s contention is that this standard was 
utilized to infringe his First Amendment rights, and we 
cannot distinguish, for purposes of our assumption of 
jurisdiction, between a disqualification under an uncon-
stitutional standard and a disqualification which, al-
though under color of a proper standard, is alleged to 
violate the First Amendment.

We conclude as did the entire court below that this 
Court has jurisdiction to review the question of whether 
the action of the Georgia House of Representatives de-
prived Bond of federal constitutional rights, and we now 
move to the central question posed in the case—whether 
Bond’s disqualification because of his statements violated

domain of state interest, it is insulated from federal judicial review. 
But such insulation is not carried over when state power is used 
as an instrument for circumventing a federally protected right” 
364 U. S., at 347.
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the free speech provisions of the First Amendment as 
applied to the States through the Fourteenth Amendment.

The State argues that the exclusion does not violate 
the First Amendment because the State has a right, 
under Article VI of the United States Constitution, to 
insist on loyalty to the Constitution as a condition of 
office. A legislator of course can be required to swear 
to support the Constitution of the United States as a 
condition of holding office, but that is not the issue in 
this case, as the record is uncontradicted that Bond has 
repeatedly expressed his willingness to swear to the oaths 
provided for in the State and Federal Constitutions. 
Nor is this a case where a legislator swears to an oath 
pro forma while declaring or manifesting his disagree-
ment with or indifference to the oath. Thus, we do not 
quarrel with the State’s contention that the oath provi-
sions of the United States and Georgia Constitutions do 
not violate the First Amendment. But this requirement 
does not authorize a majority of state legislators to test 
the sincerity with which another duly elected legislator 
can swear to uphold the Constitution. Such a power 
could be utilized to restrict the right of legislators to 
dissent from national or state policy or that of a majority 
of their colleagues under the guise of judging their loy-
alty to the Constitution. Certainly there can be no ques-
tion but that the First Amendment protects expressions 
in opposition to national foreign policy in Vietnam and 
to the Selective Service system. The State does not 
contend otherwise. But it argues that Bond went be-
yond expressions of opposition, and counseled violations 
of the Selective Service laws, and that advocating viola-
tion of federal law demonstrates a lack of support for 
the Constitution. The State declines to argue that 
Bond’s statements would violate any law if made by a 
private citizen, but it does argue that even though such 
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a citizen might be protected by his First Amendment 
rights, the State may nonetheless apply a stricter stand-
ard to its legislators. We do not agree.

Bond could not have been constitutionally convicted 
under 50 U. S. C. App. § 462 (a), which punishes any 
person who “counsels, aids, or abets another to refuse or 
evade registration.” 12 Bond’s statements were at worst 
unclear on the question of the means to be adopted to 
avoid the draft. While the SNCC statement said “We 
are in sympathy with, and support, the men in this 
country who are unwilling to respond to a military draft,” 
this statement alone cannot be interpreted as a call to 
unlawful refusal to be drafted. Moreover, Bond’s supple-
mentary statements tend to resolve the opaqueness in 
favor of legal alternatives to the draft, and there is no 
evidence to the contrary. On the day the statement was 
issued, Bond explained that he endorsed it “because I 
like to think of myself as a pacifist and one who opposes 
that war and any other war and eager and anxious to 

12 The pertinent provisions of §462 (a) are as follows:
“[A]ny person who shall knowingly make, or be a party to the 
making, of any false statement or certificate regarding or bearing 
upon a classification or in support of any request for a particular 
classification, for service under the provisions of this title . . . , or 
rules, regulations, or directions made pursuant thereto, or who other-
wise evades or refuses registration or service in the armed forces 
or any of the requirements of this title . . . , or who knowingly 
counsels, aids, or abets another to refuse or evade registration or 
service in the armed forces or any of the requirements of this 
title . . . , or of said rules, regulations, or directions, ... or any 
person or persons who shall knowingly hinder or interfere or attempt 
to do so in any way, by force or violence or otherwise, with the 
administration of this title ... or the rules or regulations made 
pursuant thereto, or who conspires to commit any one or more of 
such offenses, shall, upon conviction in any district court of the 
United States of competent jurisdiction, be punished by imprison-
ment for not more than five years or a fine of not more than $10,000, 
or by both such fine and imprisonment . . . .”



134 OCTOBER TERM, 1966.

Opinion of the Court. 385 U.S.

encourage people not to participate in it for any reason 
that they choose.” In the same interview, Bond stated 
categorically that he did not oppose the Vietnam policy 
because he favored the Communists; that he was a loyal 
American citizen and supported the Constitution of the 
United States. He further stated “I oppose the Viet 
Cong fighting in Viet Nam as much as I oppose the 
United States fighting in Viet Nam.” At the hearing 
before the Special Committee of the Georgia House, 
when asked his position on persons who burned their 
draft cards, Bond replied that he admired the courage 
of persons who “feel strongly enough about their con-
victions to take an action like that knowing the con-
sequences that they will face.” When pressed as to 
whether his admiration was based on the violation of 
federal law, Bond stated:

“I have never suggested or counseled or advocated 
that any one other person burn their draft card. In 
fact, I have mine in my pocket and will produce it 
if you wish. I do not advocate that people should 
break laws. What I simply try to say was that I 
admired the courage of someone who could act on 
his convictions knowing that he faces pretty stiff 
consequences.”

Certainly this clarification does not demonstrate any 
incitement to violation of law. No useful purpose would 
be served by discussing the many decisions of this Court 
which establish that Bond could not have been convicted 
for these statements consistently with the First Amend-
ment. See, e. g., Wood v. Georgia, 370 U. S. 375 (1962); 
Yates v. United States, 354 U. S. 298 (1957); Terminiello 
v. Chicago, 337 U. S. 1 (1949). Nor does the fact that 
the District Court found the SNCC statement to have 
racial overtones constitute a reason for holding it out-
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side the protection of the First Amendment. In fact 
the State concedes that there is no issue of race in the 
case.

The State attempts to circumvent the protection the 
First Amendment would afford to these statements if 
made by a private citizen by arguing that a State is 
constitutionally justified in exacting a higher standard 
of loyalty from its legislators than from its citizens. Of 
course, a State may constitutionally require an oath to 
support the Constitution from its legislators which it 
does not require of its private citizens. But this dif-
ference in treatment does not support the exclusion of 
Bond, for while the State has an interest in requiring 
its legislators to swear to a belief in constitutional proc-
esses of government, surely the oath gives it no interest 
in limiting its legislators’ capacity to discuss their views 
of local or national policy.13 The manifest function of

13 Madison and Hamilton anticipated the oppressive effect on 
freedom of expression which would result if the legislature could 
utilize its power of judging qualifications to pass judgment on a 
legislator’s political views. At the Constitutional Convention of 
1787, Madison opposed a proposal to give to Congress power to 
establish qualifications in general. Warren, The Making of the 
Constitution 420-422 (1937). The Journal of the Federal Con-
vention of 1787 states:

“Mr. Madison was opposed to the Section as vesting an improper 
& dangerous power in the Legislature. The qualifications of 
electors and elected were fundamental articles in a Republican Govt, 
and ought to be fixed by the Constitution. If the Legislature could 
regulate those of either, it can by degrees subvert the Constitu-
tion. . . . Qualifications founded on artificial distinctions may be 
devised, by the stronger in order to keep out partizans of a weaker 
faction.

“Mr. Madison observed that the British Parliamt. possessed the 
power of regulating the qualifications both of the electors, and the 
elected; and the abuse they had made of it was a lesson worthy 
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the First Amendment in a representative government 
requires that legislators be given the widest latitude to 
express their views on issues of policy. The central com-
mitment of the First Amendment, as summarized in the 
opinion of the Court in New York Times Co. v. Sullivan, 
376 U. S. 254, 270 (1964), is that “debate on public 
issues should be uninhibited, robust, and wide-open.” 
We think the rationale of the New York Times case dis-
poses of the claim that Bond’s statements fell outside the 
range of constitutional protection. Just as erroneous 
statements must be protected to give freedom of expres-
sion the breathing space it needs to survive, so statements 
criticizing public policy and the implementation of it 
must be similarly protected. The State argues that the 
New York Times principle should not be extended to 
statements by a legislator because the policy of encour-
aging free debate about governmental operations only 
applies to the citizen-critic of his government. We find 
no support for this distinction in the New York Times 
case or in any other decision of this Court. The interest 
of the public in hearing all sides of a public issue is 
hardly advanced by extending more protection to citizen-
critics than to legislators. Legislators have an obliga-
tion to take positions on controversial political questions 
so that their constituents can be fully informed by them, 
and be better able to assess their qualifications for office; 
also so they may be represented in governmental debates 

of our attention. They had made the changes in both cases sub-
servient to their own views, or to the views of political or Religious 
parties.” 2 Farrand, The Records of the Federal Convention of 
1787, pp. 249-250 (Aug. 10, 1787).

Hamilton agreed with Madison that:
“The qualifications of the persons who may choose or be 

chosen . . . are defined and fixed in the constitution; and are un-
alterable by the legislature.” The Federalist, No. 60, p. 409 (Cooke 
ed. 1961).
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by the person they have elected to represent them. We 
therefore hold that the disqualification of Bond from 
membership in the Georgia House because of his state-
ments violated Bond’s right of free expression under the 
First Amendment. Because of our disposition of the 
case on First Amendment grounds, we need not decide 
the other issues advanced by Bond and the amici.14

The judgment of the District Court is
Reversed.

14 Bond argues that the action of the Georgia House was not 
authorized by state law, that if the State Constitution allows this 
exclusion it does so pursuant to an oath which is unconstitutionally 
vague, that the exclusion was based on statements protected by the 
First Amendment, and that the exclusion is a bill of attainder and 
an ex post facto law. In addition, amicus briefs filed in support of 
appellant Bond add the arguments that the decision not to seat him 
was inextricably involved with race prejudice and that it violated 
the guarantee of a republican form of government clause.

Similarly, we need not pass on the standing of two of Bond’s 
constituents who joined in the suit below. The majority below 
dismissed the complaint as to these two constituents because they 
lacked a sufficiently direct interest in the controversy as would give 
them standing. The majority noted that it was appropriate to 
dismiss the case as to Bond’s constituents because Bond’s complaint 
would resolve every issue necessary to a decision in the case. We 
express no opinion on the question of whether Bond’s constituents 
can claim that concrete adverseness which would be necessary to 
give them standing.

233-653 0 - 67 - 16
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UNITED STATES v. ACME PROCESS 
EQUIPMENT CO.

CERTIORARI TO THE UNITED STATES COURT OF CLAIMS.

No. 86. Argued November 9, 1966.—Decided December 5, 1966.

Respondent sued the Government in the Court of Claims for dam-
ages for breach of contract to manufacture rifles. The United 
States asserted as a defense that it canceled the contract because 
three of respondent’s key employees had accepted compensation 
for awarding subcontracts in violation of the Anti-Kickback Act. 
The Court of Claims found that the kickbacks had been paid and 
that this was the basis for the cancellation but construed the Act 
as not authorizing such action. Held: The Act, which clearly 
expresses a policy hostile to kickbacks, authorized the United 
States to cancel this contract. Pp. 142-148.

171 Ct. Cl. 324, 347 F. 2d 509, reversed.

Solicitor General Marshall argued the cause for the 
United States. With him on the brief were Assistant 
Attorney General Douglas, Richard A. Posner, David 
L. Rose and Robert V. Zener.

Jack Rephan argued the cause for respondent. With 
him on the brief were Raymond R. Dickey and Bernard 
Gordon.

Mr . Justice  Black  delivered the opinion of the Court.
The respondent, Acme Process Equipment Company, 

brought this action against the United States in the 
Court of Claims to recover damages for breach of a con-
tract under which Acme undertook through itself and 
subcontractors to manufacture 2,751 75-mm. recoilless 
rifles for about $337 per rifle. Among other defenses, the 
United States alleged that it had rightfully canceled its 
contract with Acme because three of Acme’s principal 
employees had accepted compensation for awarding sub-
contracts in violation of the Anti-Kickback Act set out
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in part below.* 1 The Court of Claims found, as facts, 
that the kickbacks had been paid as alleged and that this 
was the ground on which the United States had canceled 
the prime contract with Acme, but construed the Act as 
not authorizing the cancellation. 171 Ct. Cl. 324, 347 
F. 2d 509. We hold that it does.

I.
In October 1952, Acme hired Harry Tucker, Jr., and 

his associate, James Norris, for the purpose of establish-
ing and managing a new division of the company to 
handle government contracts. Norris was made general 
manager of production with authority to submit bids, 
sign government contracts, and award subcontracts. 
Tucker was placed in charge of sales, government con-

1 Section 1 of the Anti-Kickback Act, 60 Stat. 37, as amended, 
74 Stat. 740, 41 U. S. C. §51, provides in pertinent part:

“That the payment of any fee, commission, or compensation of any 
kind or the granting of any gift or gratuity of any kind, either 
directly or indirectly, by or on behalf of a subcontractor, . . .
(1) to any officer, partner, employee, or agent of a prime contractor 
holding a negotiated contract entered into by any department, 
agency, or establishment of the United States for the furnishing 
of supplies, materials, equipment or services of any kind whatso-
ever ... as an inducement for the award of a subcontract or order 
from the prime contractor ... is hereby prohibited. The amount 
of any such fee, commission, or compensation or the cost or expense 
of any such gratuity or gift, whether heretofore or hereafter paid or 
incurred by the subcontractor, shall not be charged, either directly 
or indirectly, as a part of the contract price charged by the sub-
contractor to the prime contractor .... The amount of any such 
fee, cost, or expense shall be recoverable on behalf of the United 
States from the subcontractor or the recipient thereof by setoff . . . 
or by an action in an appropriate court of the United States. . . .”

Section 4 of the Act, 41 U. S. C. §54, provides:
“Any person who shall knowingly, directly or indirectly, make 

or receive any such prohibited payment shall be fined not more 
than $10,000 or be imprisoned for not more than two years, or both.”
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tracts, and expediting subcontract operations. Prior to 
this time Tucker had entered into a contract with All 
Metals Industries, Inc., under which he was to receive 
a commission for all sales to customers, including Acme, 
procured by him. Tucker’s employment contract with 
Acme specifically stated that he represented and would 
continue to represent firms in other lines of business, but 
Acme did not consult with any of his other clients at 
the time Tucker was hired.

Late in October, Tucker advised his superiors at Acme 
of the proposed Army contract for rifles, and at Tucker’s 
suggestion, Acme submitted a bid of $337 per rifle. Since 
Acme’s bid was the lowest, the Army began negotiations 
with Acme culminating in the award of the contract in 
January 1953. The negotiations were handled by Tucker 
and Norris for Acme. Since it was contemplated that 
the project would be largely subcontracted, leaving to 
Acme only the final finishing and assembly of com-
ponents, the Army expressed a keen interest in Acme’s 
proposed subcontractors. Not only did it review Acme’s 
subcontracting plans and require Acme to notify it of 
changes in those plans during the final stages of negotia-
tion, but the contract eventually awarded required gov-
ernment approval of all subcontracts in excess of $25,000. 
All Metals, because its proposed subcontract amounted 
to one-third of the amount of the prime contract, actu-
ally participated in the negotiations between Acme and 
the Army.

During this period of negotiation two other develop-
ments took place. Tucker obtained agreements from 
two other potential subcontractors to pay him commis-
sions on any orders he could procure from Acme. Army 
contracting officers warned Acme’s president, Joshua 
Epstein, that Tucker was suspected of having engaged 
in contingent-fee arrangements with other government 
contractors.
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Finally, Acme was awarded the prime contract. Al-
though the price was fixed at $337 per rifle, the contract 
contained a price redetermination clause under which, 
after 30% of the rifles were delivered, the parties could 
negotiate the price on past and future shipments up-
ward or downward, with an upper limit of $385 per 
rifle. Within a few weeks after the prime contract was 
awarded, All Metals and the other two companies with 
which Tucker had prior kickback arrangements obtained 
subcontracts from Acme.2 Tucker was paid his kick- 
backs, but, apparently unsatisfied with the amount of 
his payoff, he got Jack Epstein, the superintendent of 
the chief Acme plant and the son of Acme’s president 
and principal stockholder, to join the kickback conspiracy. 
Together Epstein and Tucker threatened to cancel All 
Metals’ subcontract unless it paid $25,000 to a dummy 
corporation owned by Tucker, Norris, and Epstein for 
fictitious consulting services. All Metals reluctantly 
acceded to the shakedown. The amount paid to Tucker, 
Norris, and Epstein was charged to Acme through an 
increase in the subcontract price.

Although they knew that Tucker was representing 
other companies and had been notified of the Army’s 
suspicions of Tucker’s involvement in contingent-fee 
arrangements, other officials of Acme were not aware 
of the kickback activities of Tucker, Norris, and Epstein 
until late in 1953. At that time, Acme’s president caused 
the resignation of the three suspected officials.

In 1956 Tucker, Norris, and Epstein were indicted 
for violation of the then Anti-Kickback Act, 60 Stat. 37.3

2 Shortly after the prime contract was awarded, two other com-
panies paid Tucker’s father and Norris’ assistant kickbacks for 
obtaining subcontracts from Acme. This made a total of five subcon-
tracts obtained through kickbacks.

3 This was the original Anti-Kickback Act passed by Congress in 
1946. It expressly prohibited kickbacks only to employees of “a 
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After presentation of the Government’s case, the District 
Court granted the defendants’ motion for acquittal on 
the ground that the Act—which at that time embraced 
only “cost-plus-a-fixed-fee or other cost reimbursable” 
government contracts—did not apply to Acme’s contract, 
a fixed-price contract with a provision for limited price 
redetermination. The court found the defendants’ ac-
tions “despicable and morally reprehensible, but un-
fortunately within the narrow letter of the law.” The 
court recommended that Congress amend the Anti-
Kickback Act “to include as a crime the vicious and 
immoral type of conduct that has been exhibited in this 
case.” United States v. Norris, Crim. No. 18535 (D. C. 
E. D. Pa.), April 14, 1956.

The District Court’s opinion did indeed spur the 
Comptroller General to recommend amendatory legisla-
tion and in 1960 the Anti-Kickback Act was amended 
to apply to all “negotiated contracts.”4 The civil pro-
vision of the amended Act was made retroactive to allow 
government recovery of kickbacks “whether heretofore 
or hereafter paid or incurred by the subcontractor.”

II.
The Anti-Kickback Act, as originally passed in 1946 

and as amended in 1960, provides two express sanctions 
for its violation: (1) fine or imprisonment for one who 
makes or receives a kickback, and (2) recovery of the 
kickback by the United States. The Court of Claims 
held, and it is argued here, that had Congress wanted 
“to provide the additional remedy of contract annul-
ment, it could have done so” by express language, 171 
Ct. Cl., at 343, 347 F. 2d, at 521, and of course it could

prime contractor holding a contract ... on a cost-plus-a-fixed-fee 
or other cost reimbursable basis . . . .”

4 See generally H. R. Rep. No. 1880, S. Rep. No. 1585, 86th Cong., 
2d Sess. The Act, as amended, is set out in part in note 1, supra.
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have. But the fact that it did not see fit to provide for 
such a remedy by express language does not end the 
matter. The Anti-Kickback Act not only “prohibited” 
such payments, but clearly expressed a policy decidedly 
hostile to them. They were recognized as devices hurtful 
to the Government’s procurement practices. Extra ex-
penditures to get subcontracts necessarily add to gov-
ernment costs in cost-plus-a-fixed-fee and other cost 
reimbursable contracts. And this is also true where 
the prime contract is a negotiated fixed-price contract 
with a price redetermination clause, such as this prime 
contract is here. The kickbacks here are passed on to 
the Government in two stages. The prime contractor 
rarely submits his bid until after he has tentatively lined 
up his subcontractors. Indeed, as here, the subcontrac-
tors frequently participate in negotiation of the prime 
contract. The subcontractor’s tentative bid will, of 
course, reflect the amount he contemplates paying as 
a kickback, and then his inflated bid will be reflected 
in the prime contractor’s bid to the Government. At 
the renegotiation stage, where the prime contractor’s 
actual cost experience is the basis for price redetermina-
tion, any kickbacks, paid by subcontractors and passed 
on to the prime contractor after the prime contract is 
awarded, will be passed on to the Government in the 
form of price redetermination upward.5

5 This is precisely what happened here before the Government 
canceled Acme’s contract. Acme in 1953 submitted cost data for 
price redetermination purposes that included the charges of the five 
subcontractors which had paid kickbacks to Acme’s employees. 
These subcontracting charges in turn included the amounts paid 
as kickbacks. Had the kickbacks not been discovered and the con-
tract not been canceled, Acme would have been able to use these 
costs to renegotiate the price per rifle from $337 to $385. Such 
price redetermination could have cost the Government about 
$132,000 more on the entire contract.
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Acme argues, however, that the express provision for 
recovery of kickbacks is enough to protect the Govern-
ment from increased costs attributable to them. But 
this argument rests on two false assumptions. The 
first is that kickbacks can easily be detected and re-
covered. This is hardly the case. Kickbacks being made 
criminal means that they must be made—if at all—in 
secrecy. Though they necessarily inflate the price to 
the Government, this inflation is rarely detectable. This 
is particularly true as regards defense contracts where 
the products involved are not usually found on the com-
mercial market and where there may not be effective 
competition. Such contracts are generally negotiated 
and awarded without formal advertising and competitive 
bidding, and there is often no opportunity to compare 
going prices with the price negotiated by the Govern-
ment.6 Kickbacks will usually not be discovered, if at 
all, until after the prime contract is let. The second 
false assumption underlying Acme’s argument is that 
the increased cost to the Government is necessarily equal 
to the amount of the kickback which is recoverable. Of 
course, a subcontractor who must pay a kickback is 
likely to include the amount of the kickback in his con-
tract price. But this is not all. A subcontractor who 
anticipates obtaining a subcontract by virtue of a kick- 
back has little incentive to stint on his cost estimates. 
Since he plans to obtain the subcontract without regard 
to the economic merits of his proposal, he will be tempted 
to inflate that proposal by more than the amount of the 
kickback. And even if the Government could isolate 
and recover the inflation attributable to the kickback, 
it would still be saddled with a subcontractor who, hav-
ing obtained the job other than on merit, is perhaps 
entirely unreliable in other ways. This unreliability in

See S. Rep. No. 1585, supra, n. 4, at 3.
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turn undermines the security of the prime contractor’s 
performance—a result which the public cannot tolerate, 
especially where, as here, important defense contracts 
are involved.

HI.
In United States v. Mississippi Valley Co., 364 U. S. 

520, 563, the Court recognized that “a statute frequently 
implies that a contract is not to be enforced when it 
arises out of circumstances that would lead enforcement 
to offend the essential purpose of the enactment.” The 
Court there approved the cancellation of a government 
contract for violation of the conflict-of-interest statute 
on the ground that “the sanction of nonenforcement is 
consistent with and essential to effectuating the public 
policy embodied in” the statute. Ibid. We think the 
same thing can be said about cancellation here.

The Court of Claims, in holding that the Anti-
Kickback Act does not authorize government cancella-
tion because of its violation, distinguished Mississippi 
Valley Co. on the ground that the Anti-Kickback Act, 
unlike the conflict-of-interest statute, provides a civil as 
well as a criminal remedy. But we do not deem the 
provision of a civil remedy in the Anti-Kickback Act 
decisive. Where there is a mere conflict of interest, no 
concrete monetary rewards may have been received or 
paid which the Government can recover in a civil action. 
But where there is commercial bribery in the form of a 
kickback, there is something specific which the Govern-
ment can recover, and hence it was quite natural for 
Congress to provide this express remedy. There is ab-
solutely no indication in the legislative history of the 
Anti-Kickback Act that Congress, in providing a civil 
remedy for a more tangible evil, intended to preclude 
other civil sanctions necessary to effectuate the purpose 
of the Act.
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There is likewise no merit to the Court of Claims’ dis-
tinction of the Mississippi Valley Co. case on the ground 
that there the criminal provision of the conflict-of- 
interest statute was violated whereas here the kick- 
back conspirators were acquitted of violating the Anti-
Kickback Act as it existed when the kickbacks occurred, 
prior to 1960. As we have seen, Acme’s employees were 
acquitted on the technical ground that Acme’s prime 
contract was not a “cost reimbursable” contract to which 
the Act then expressly applied. It is unnecessary for 
us to decide whether this holding was correct.7 For 
whether the kickbacks here contravened the narrow 
letter of the criminal law, strictly construed, they clearly 
were violative of the public policy against kickbacks first 
expressed by Congress in 1946. If Congress then limited 
the reach of the Act to cost reimbursable contracts, it 
was only because other types of negotiated contracts 
were rarely in use then. Though the recent extensive 
use of other forms of negotiated contracts led Congress 
in 1960 to amend the Act to cover clearly these types 
of contracts and to close the technical loophole opened 
by the acquittal of Acme’s employees, the congressional 
policy against all kickbacks was not changed. Congress 
merely reiterated its recognition of the evil and sought 
to correct the letter of the law to effectuate its long-
standing policy. In making the civil remedy of the 
1960 Act retroactive, Congress clearly indicated that 
there had been no basic change in the public policy 
against kickbacks.

This public policy requires that the United States be 
able to rid itself of a prime contract tainted by kickbacks.

7 See United States v. Barnard, 255 F. 2d 583, cert, denied, 358 
U. S. 919, holding that a fixed-price contract with provision for 
unlimited price redetermination is a “cost reimbursable” contract.
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Though the kickbacks did not take place until after the 
prime contract was awarded to Acme, the kickback 
arrangements existed either at the time the prime con-
tract was awarded or shortly thereafter, and at least one 
of the kickbacking subcontractors actually participated in 
the negotiation of the prime contract. These circum-
stances, as well as the price redetermination feature of 
the prime contract, produced a great likelihood that the 
cost of the prime contract to the Government and the 
reliability of Acme’s performance under it would be 
directly affected by the fact that the prime contract was 
to be performed largely through subcontracts obtained 
by kickbacks.

The Court of Claims, in holding that the Act does not 
authorize government cancellation because of kickbacks, 
relied heavily on its finding that none of the officers of 
Acme were aware of the kickbacks. But as previously 
stated those of Acme’s employees and agents who did 
know were in the upper echelon of its managers. One of 
the guilty employees was the general manager of one of 
the company’s chief plants and the son of Acme’s presi-
dent, and the two other kickback receivers were in charge 
of operations, sales, and government contracts. They 
were the kind of company personnel for whose conduct a 
corporation is generally held responsible. Cf. Gleason v. 
Seaboard Air Line R. Co., 278 U. S. 349. Since Acme 
selected those agents to carry on its business in obtaining 
and performing government contracts, there is no obvious 
reason why their conduct in that field should not be 
considered as Acme’s conduct, particularly where it 
touches the all-important subject of kickbacks. And 
here, as this Court said about the conflict-of-interest 
statute in United States v. Mississippi Valley Co., supra, 
at 565, it is appropriate to say that it is the “inherent 
difficulty in detecting corruption which requires that
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contracts made in violation of . . . [the Anti-Kickback 
Act] be held unenforceable, even though the party seek-
ing enforcement ostensibly appears entirely innocent.”

The judgment of the Court of Claims is reversed with 
directions to sustain the United States’ right to cancel 
the prime contract.

It is so ordered.
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UNITED STATES v. DEMKO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT.

No. 76. Argued November 8, 1966.—Decided December 5, 1966.

Respondent, a federal prisoner, was injured while performing an 
assigned prison task. He filed claim for compensation benefits 
under 18 U. S. C. § 4126, and received an award which was to 
be paid monthly upon discharge and to continue while he was 
disabled. He then filed suit under the Federal Tort Claims Act. 
The Government’s defense that the § 4126 remedy was exclusive 
was rejected by the District Court, and the Court of Appeals 
affirmed. Held: The compensation system provided in 18 U. S. C. 
§ 4126 reasonably and fairly covers federal prisoners who are in-
jured in prison employment and is the exclusive remedy to protect 
that group. United States v. Muniz, 374 U. S. 150, distinguished. 
Pp. 151-154.

350 F. 2d 698, reversed.

Richard S. Salzman argued the cause for the United 
States. With him on the brief were Solicitor General 
Marshall, Assistant Attorney General Douglas, Robert 
S. Rifkind and Morton Hollander.

Gerald N. Ziskind argued the cause and filed a brief 
for respondent.

Mr . Just ice  Black  delivered the opinion of the Court.
The respondent Demko, a federal prisoner, was seri-

ously injured in 1962 in the performance of an assigned 
prison task in a federal penitentiary. Shortly afterward 
he filed a claim for compensation benefits under 18 
U. S. C. § 4126. That law, first enacted by Congress 
in 1934, authorized the Federal Prison Industries, Inc., 
a federal corporation, to use its funds “in paying, under 
rules and regulations promulgated by the Attorney Gen-
eral, compensation ... to inmates or their dependents
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for injuries suffered in any industry.” 1 Under that law 
and regulations promulgated under it, respondent was 
awarded $180 per month which was to start on discharge 
from prison and continue so long as disability continued.* 2 
After winning this compensation award, respondent 
brought this action against the United States in the 
Federal District Court under the Federal Tort Claims 
Act,3 alleging that his injury was due to the Govern-
ment’s negligence for which he was entitled to recover 
additional damages under that Act. The United States 
defended on the single ground that respondent’s right 
to recover compensation under 18 U. S. C. § 4126 was 
his exclusive remedy against the Government barring 
him from any suit under the Federal Tort Claims Act. 
The District Court, holding that compensation under 
18 U. S. C. § 4126 was not his exclusive remedy, rejected 
this defense and accordingly entered a judgment for the 
respondent against the United States for tort claim dam-
ages based on stipulated facts. The Court of Appeals 
for the Third Circuit affirmed. 350 F. 2d 698. Subse-
quently the Court of Appeals for the Second Circuit, in 
Granade v. United States, 356 F. 2d 837, reached pre-
cisely the opposite result, holding that a prison inmate, 
injured in prison employment and eligible for compen-
sation under 18 U. S. C. § 4126, is precluded from suing 
under the Federal Tort Claims Act. To resolve this 
conflict we granted certiorari. 383 U. S. 966.

xAct of June 23, 1934, c. 736, §4, 48 Stat. 1211. The Federal 
Prison Industries was established as a District of Columbia corpora-
tion and a “governmental body” to expand an industrial training and 
rehabilitation program for prisoners initiated by the Act of May 27, 
1930, c. 340, 46 Stat. 391.

2 On August 1, 1966, Federal Prison Industries, Inc., raised re-
spondent’s award to $245.31 per month under authority of the Act 
of July 4, 1966, 80 Stat. 252, amending the Federal Employees’ Com-
pensation Act, 39 Stat. 742, as amended, 5 U. S. C. § 751 et seq

3 28 U. S. C. §§ 1346 (b), 2671 et seq.
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Historically, workmen’s compensation statutes were 
the offspring of a desire to give injured workers a quicker 
and more certain recovery than can be obtained from 
tort suits based on negligence and subject to common-
law defenses to such suits. Thus compensation laws are 
practically always thought of as substitutes for, not sup-
plements to, common-law tort actions. A series of com-
paratively recent cases in this Court has recognized this 
historic truth and ruled accordingly. Johansen v. United 
States, 343 U. S. 427, and Patterson v. United States, 359 
U. S. 495, for instance, are typical of the recognition by 
this Court that the right of recovery granted groups of 
workers covered by such compensation laws is exclusive. 
Such rulings of this Court have established as a general 
rule the exclusivity of remedy under such compensation 
laws.4 In Johansen v. United States, supra, at 441, this 
Court stated that where “the Government has created a 
comprehensive system to award payments for injuries, it 
should not be held to have made exceptions to that sys-
tem without specific legislation to that effect.” Later in 
Patterson v. United States, supra, at 496, this Court em-

4 The lower federal courts have held, uniformly, that persons for 
whom the Government has supplied an administrative compensation 
remedy are precluded from seeking recovery against the United 
States for injuries received in the course of their work under the 
Federal Tort Claims Act, the Jones Act, the Suits in Admiralty Act, 
or the Public Vessels Act. Jarvis v. United States, 342 F. 2d 799, 
cert, denied, 382 U. S. 831; Rizzuto v. United States, 298 F. 2d 
748; Lowe v. United States, 292 F. 2d 501; Somma v. United States, 
283 F. 2d 149; Mills v. Panama Canal Co., 272 F. 2d 37, cert, 
denied, 362 U. S. 961; United States v. Forjari, 268 F. 2d 29, cert, 
denied, 361 U. S. 902; BaLancio v. United States, 267 F. 2d 135, 
cert, denied, 361 U. S. 875; Aubrey v. United States, 103 U. S. App. 
D. C. 65, 254 F. 2d 768; United States v. Firth, 207 F. 2d 665; 
Lewis v. United States, 89 U. S. App. D. C. 21, 190 F. 2d 22, cert, 
denied, 342 U. S. 869. See also Gradall v. United States, 161 Ct. Cl. 
714, 329 F. 2d 960, 963; Denenberg v. United States, 158 Ct. Cl. 
401, 305 F. 2d 378, 379-380.
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phatically refused to abandon the Johansen ruling, calling 
attention to the fact that Congress by specific statute 
could change the Johansen “policy at any time.” Con-
sequently we decide this case on the Johansen principle 
that, where there is a compensation statute that reason-
ably and fairly covers a particular group of workers, it 
presumably is the exclusive remedy to protect that group.

There is no indication of any congressional purpose to 
make the compensation statute in 18 U. S. C. § 4126 non-
exclusive. It was enacted in 1934, and provided for 
injured federal prisoners the only chance they had to re-
cover damages of any kind. Its enactment was 12 years 
prior to the 1946 Federal Tort Claims Act. There is 
nothing in the legislative history of this latter Act which 
pointed to any purpose to add tort claim recovery for 
federal prisoners after they had already been protected 
by 18 U. S. C. § 4126. Indeed to hold that the 1946 
Federal Tort Claims Act was designed to have such a 
supplemental effect would be to hold that injured 
prisoners are given greater protection than all other 
government employees who are protected exclusively 
by the Federal Employees’ Compensation Act,5 a con-
gressional purpose not easy to infer.

The court below refused to accept the prison compen-
sation law as an exclusive remedy because it was deemed 
not comprehensive enough. We disagree. That law, as 
shown by its regulations, its coverage and the amount of 
its payments to the injured and their dependents, com-
pares favorably with compensation laws all over the 
country.6 While there are differences in the way it pro-
tects its beneficiaries, these are due in the main to the 
differing circumstances of prisoners and nonprisoners. 
That law, as the Solicitor General points out, offers far

5 39 Stat. 742, as amended, 5 U. S. C. § 751 et seq.
6 The regulations governing awards of workmen’s compensation 

to federal prisoners appear at 28 CFR §§301.1-301.10 (1965 rev.).
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more liberal payments than many of the state compen-
sation laws, and its standard of payments for prisoners 
rests on the schedules of payment of the Federal Em-
ployees’ Compensation Act which Congress has provided 
to take care of practically all government employees. 
This particular federal compensation law, created to meet, 
in the accepted fashion of such laws, the special need of 
a class of prisoners, has now for more than 30 years 
functioned to the satisfaction of Congress, except as 
Congress broadened its coverage in 1961.7 Until Con-
gress decides differently we accept the prison compen-
sation law as an adequate substitute for a system of 
recovery by common-law torts.

The court below was of the opinion that its holding 
was required by United States v. Muniz, 374 U. S. 150. 
We think not. Whether a prisoner covered by the prison 
compensation law could also recover under the Federal 
Tort Claims Act was neither an issue in nor decided by 
Muniz. As our opinion in Muniz noted, neither of the 
two prisoners there was covered by the prison compen-
sation law. What we decided in Muniz was that the 
two prisoners there involved, who were not protected by 
the prison compensation law, were not barred from seek-
ing relief under the Federal Tort Claims Act. However, 
that is not this case. The decision in Muniz could 
not possibly control our decision here because respond-
ent is protected by the prison compensation law.8 All 

7 In 1961 Congress expanded the coverage of 18 U. S. C. § 4126 
to include not only prisoners’ injuries suffered in “any industry” 
but also in “any work activity in connection with the maintenance 
or operation of the institution where confined.” Act of September 
26, 1961, 75 Stat. 681, 18 U. S. C. § 4126.

8 In this case, the Government stipulated that respondent’s “right 
to compensation pursuant to 18 U. S. C. [§]4126 is not affected by 
this suit. Regardless of the outcome of this suit [respondent] will 
have the same right to compensation as if suit had not been 
instituted.”

233-653 0 - 67 - 17
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other arguments of respondent have been considered 
but we find none sufficient to justify recovery under the 
Federal Tort Claims Act. The judgments of the courts 
below are reversed with direction to sustain the Govern-
ment’s defense that respondent’s recovery under the 
prison compensation law is exclusive.

Reversed.

Mr . Justi ce  White , whom Mr . Just ice  Douglas  joins, 
dissenting.

United States v. Muniz, 374 U. S. 150, held that action 
under the Federal Tort Claims Act was available to 
federal prisoners injured by the negligence of government 
employees. Given that case, the respondent, who was 
injured by government negligence while a federal pris-
oner, is entitled to relief unless the compensation avail-
able to him under 18 U. S. C. § 4126 is his exclusive 
remedy, a proposition which rests on the intent of Con-
gress to give § 4126 that effect. Certainly the section 
does not in so many words exclude other remedies; and 
in my view exclusivity should not be inferred, for § 4126 
is neither comprehensive nor certain and does not meet 
the tests of Johansen v. United States, 343 U. S. 427, 
and of Patterson v. United States, 359 U. S. 495. Section 
4126 permits, but does not require, the application of 
prison industries income to some form of compensation 
scheme. The scheme adopted by the Attorney General 
applies to only a limited class of prisoners—those doing 
prison industry, maintenance, or similar work. A pris-
oner injured in prison industry work gets no compensa-
tion under the plan until he is released and none then 
if he has completely recovered. Furthermore, his pay-
ments stop if he is reincarcerated. If he dies while in 
prison, he gets nothing at all. On the other hand, if a 
prisoner is injured by the negligence of a prison guard 
and is not covered by the § 4126 plan, he may sue and
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recover under the Tort Claims Act. Recovery is his 
and when he gets it, he keeps it whether or not he dies 
before his prison term expires and whether or not he is 
released and then again imprisoned.

Essentially, I agree with Judge Freedman, who wrote 
the opinion for the Court of Appeals for the Third Cir-
cuit. The following is a passage from his opinion :

“Congress in adopting the amendment of 1961 
to § 4126 gave no express indication that the com-
pensation authorized by it was to be exclusive, and 
its provisions preclude the imputation of any such 
intention. The compensation scheme for prisoners 
is very different from the compensation system for 
servicemen which was described in [Feres v. United 
States] as being ‘simple, certain, and uniform’ (340 
U. S., at 144 . ..) at the time the Federal Tort Claims 
Act was passed in 1946. It is also vastly different 
from the right to compensation enjoyed by govern-
ment employes under the Federal Employees’ Com-
pensation Act. It is permissive rather than manda-
tory. The amount of the award rests entirely within 
the discretion of the Attorney General, but may not 
under the statute exceed the amount payable under 
the Federal Employees’ Compensation Act. Com-
pensation is paid only upon the inmate’s release from 
prison and will be denied if full recovery occurs while 
he is in custody and no significant disability remains 
after his release. There is no provision for the 
claimant to have a personal physician present at his 
physical examination, and there is no opportunity for 
administrative review. Finally, compensation, even 
when granted, does not become a vested right, but is 
to be paid only so long as the claimant conducts him-
self in a lawful manner and may be immediately 
suspended upon conviction of any crime, or upon 
incarceration in a penal institution.
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“What emerges on examination, therefore, is a 
severely restrictive system of compensation perme-
ated at all levels by the very prison control and 
dominion which was at the origin of the inmate’s 
injury. This discretionary and sketchy system of 
compensation, which would not even have covered 
the present plaintiff in 1946, may not be deemed the 
equivalent of compensation under the Federal Em-
ployees’ Compensation Act of 1916. Nowhere can 
there be found any indication that Congress intended 
that it should serve to exclude prisoners from the 
broad and sweeping policy embodied in the Federal 
Tort Claims Act.” 350 F. 2d 698, 700-701. (Foot-
notes omitted.)

Nor does respondent claim the right to cumulate his 
remedies; he concedes that recovery under the compen-
sation scheme must be offset against any negligence 
award he would otherwise receive.

Respectfully, I dissent.
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TRANSPORTATION-COMMUNICATION 
EMPLOYEES UNION v. UNION 

PACIFIC RAILROAD CO.
CERTIORARI TO THE UNITED STATES COURT OF APPEALS 

FOR THE TENTH CIRCUIT.

No. 28. Argued October 19, 1966.—Decided December 5, 1966.

Claiming that under its collective bargaining agreement its members 
were entitled to automated jobs which respondent railroad had 
assigned to the clerks’ union, petitioner, the telegraphers’ union, 
complained to the Railroad Adjustment Board. The clerks’ union, 
given notice of the proceeding, declined to participate though 
manifesting readiness to file a like proceeding should its members’ 
jobs be threatened. Without considering the railroad’s liability 
under its contract with the clerks, the Board held the telegraphers 
entitled to the jobs and ordered the railroad to pay them. The 
telegraphers brought this action in District Court to enforce the 
award. Holding that the clerks’ union was an indispensable party, 
that court dismissed the case and the Court of Appeals affirmed. 
Held: The Railroad Adjustment Board must exercise its exclusive 
jurisdiction to settle the entire work-assignment dispute between 
the competing unions in one proceeding. Order of Railway Con-
ductors v. Pitney, 326 U. S. 561; Slocum v. Delaware, L. & W. R. 
Co., 339 U. S. 239, followed. Pp. 160-166.

349 F. 2d 408, affirmed and remanded.

Milton Kramer argued the cause for petitioner. With 
him on the briefs were Lester P. Schoene and Martin 
W. Fingerhut.

James A. Wilcox argued the cause for respondent. 
With him on the brief was H. Lustgarten, Jr.

Clarence M. Mulholland, Edward J. Hickey, Jr., and 
Richard R. Lyman filed a brief for the Railway Labor 
Executives’ Association, as amicus curiae, urging reversal.

Mr . Just ice  Black  delivered the opinion of the Court.
Transportation-Communication Employees Union, the 

petitioner, is the bargaining representative of a group
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of railroad employees commonly known as “Teleg-
raphers.” Prior to 1952 these telegraphers were com-
monly assigned the duty of sending, by telegraph, railroad 
way bills, manifests and orders prepared by clerks, 
members of the brotherhood of Railway Clerks. In 
1952, however, the respondent here, Union Pacific Rail-
road Company, installed IBM machines which resulted 
in a radical change in the workload of the telegraphers 
and clerks. When the clerical work previously done by 
the clerks is manually performed on the IBM machines, 
the machines automatically perform the communications 
functions previously performed by the telegraphers. As 
a result, the railroad’s need for telegraphers was prac-
tically eliminated and operation of the IBM machines 
was assigned to members of the clerks’ union. This 
case arises out of the dispute over the railroad’s as-
signment of these jobs to the clerks. The telegraphers’ 
union, claiming the jobs for its members under its col-
lective bargaining agreement, protested the railroad’s 
assignment and, in due course, referred its claim to the 
Railroad Adjustment Board as authorized by § 3 First (i) 
of the Railway Labor Act.1 Notice of the referral was 
given to the clerks’ union, which, pursuant to an under-
standing with the other labor unions, declined to partic-
ipate in this proceeding on the ground that it had no 
interest in the matter but stated its readiness to file a

1 This section provides:
‘‘The disputes between an employee or group of employees and a 
carrier or carriers growing out of grievances or out of the interpre-
tation or application of agreements concerning rates of pay, rules, 
or working conditions, . . . shall be handled in the usual manner . . . 
but, failing to reach an adjustment in this manner, the disputes may 
be referred by petition of the parties or by either party to the 
appropriate division of the Adjustment Board with a full statement 
of the facts and all supporting data bearing upon the disputes.” 
44 Stat. 578, as amended, 48 Stat. 1191, 45 U. S. C. § 153 First (i).
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like proceeding before the Board to protect its members 
should any of their jobs be threatened.2 The Board 
then heard and decided the case without considering the 
railroad’s liability to the clerks under its contract with 
them, concluded that the telegraphers were entitled to 
the jobs under their contract, and ordered that the rail-
road pay the telegraphers who had been idle because of 
the assignment of the jobs to the clerks. The teleg-
raphers’ union then brought this action in a United 
States District Court to enforce the Board’s award as 
authorized by § 3 First (p) of the Act. That court dis-
missed the case on the ground that the clerks’ union was 
an indispensable party, and that the telegraphers, though 
given the opportunity, refused to make it a party. 231

2 Section 3 First (j) of the Act, 45 U. S. C. § 153 First (j), re-
quires the Adjustment Board to “give due notice of all hearings to 
the employee or employees and the carrier or carriers involved in any 
disputes submitted to them.” (Emphasis supplied.) Prior to this 
case it was the policy of the various railroad unions, including the 
clerks’ and telegraphers’, in work-assignment disputes submitted to 
the Board, to refuse to give notice of and to prohibit participa-
tion in Board proceedings by anyone but the involved railroad and 
the petitioning union. This policy, followed by the labor members 
of the Board, resulted in no notice being given to the nonpetitioning 
union. See Whitehouse v. Illinois Cent. R. Co., 349 U. S. 366, 372. 
In 1959, after some courts had refused to enforce the Board’s awards 
where it had failed to notify the nonpetitioning union, see, e. g., 
Order of R. R. Telegraphers v. New Orleans, T. & M. R. Co., 229 F. 
2d 59, cert, denied, 350 U. S. 997, the Railway Labor Executives’ 
Association, composed of the various railroad unions, changed this 
policy to the extent that notice would henceforth be given to non-
petitioning unions. Yet the Railway Labor Executives’ Association 
prescribed a form-letter response—to be sent by the notified non-
petitioning union to the Board—which disavowed any interest in 
the dispute and declined the opportunity to participate before the 
Board except in a subsequent and separate proceeding initiated by 
the nonpetitioning union in the event the Board’s decision adversely 
affected its members’ jobs. The clerks’ union used this form letter 
to respond to the §3 First (j) notice in the instant case.
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F. Supp. 33. Affirming the dismissal, the Court of Ap-
peals pointed out that the Board had failed to carry out 
its exclusive jurisdictional responsibility to decide the 
entire dispute with relation to the conflicting claims of 
the two unions under their respective contracts to have 
the jobs assigned to their members.3 We granted cer-
tiorari in order to settle doubts about whether the Ad-
justment Board must exercise its exclusive jurisdiction 
to settle disputes like this in a single proceeding with 
all disputant unions present. Cf. Whitehouse v. Illinois 
Cent. R. Co., 349 U. S. 366, 371-372. We hold that it 
must.

I.
Petitioner contends that it is entirely appropriate for 

the Adjustment Board to resolve disputes over work 
assignments in a proceeding in which only one union 
participates and in which only that union’s contract with 
the employer is considered. This contention rests on 
the premise that collective bargaining agreements are 
to be governed by the same common-law principles 
which control private contracts between two private 
parties. On this basis it is quite naturally assumed 
that a dispute over work assignments is a dispute be-
tween an employer and only one union. Thus, it is 
argued that each collective bargaining agreement is a 
thing apart from all others and each dispute over work 
assignments must be decided on the language of a single 
such agreement considered in isolation from all others.

We reject this line of reasoning. A collective bargain-
ing agreement is not an ordinary contract for the pur-
chase of goods and services, nor is it governed by the 
same old common-law concepts which control such pri-

3 The Court of Appeals’ controlling opinion is reported at 349 F. 
2d 408. A prior opinion which was withdrawn is unofficially reported 
at 59 L. R. R. M. 2993.
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vate contracts. John Wiley & Sons v. Livingston, 376 
U. S. 543, 550; cf. Steele v. Louisville & N. R. Co., 323 
U. S. 192. “. . . [I]t is a generalized code to govern a 
myriad of cases which the draftsmen cannot wholly an-
ticipate. . . . The collective agreement covers the whole 
employment relationship. It calls into being a new com-
mon law—the common law of a particular industry or 
of a particular plant.” United Steelworkers of America 
v. Warrior & Gulf Nav. Co., 363 U. S. 574, 578-579. In 
order to interpret such an agreement it is necessary to 
consider the scope of other related collective bargaining 
agreements, as well as the practice, usage and custom 
pertaining to all such agreements. This is particularly 
true when the agreement is resorted to for the purpose of 
settling a jurisdictional dispute over work assignments.

There are two kinds of these jurisdictional disputes. 
Both are essentially disputes between two competing 
unions, not merely disputes between an employer and a 
single union. The ordinary jurisdictional dispute arises 
when two or more unions claim the right to perform a job 
which existed at the time their collective bargaining con-
tracts with the employer were made. In such a situation 
it would be highly unlikely that each contract could be 
construed as giving each union the right to be paid for 
the single job. But the dispute before us now is not 
the ordinary jurisdictional dispute where each union 
claims the right to perform a job which existed at the 
time its collective bargaining agreement was made. 
Here, though two jobs existed when the collective bar-
gaining agreements were made and though the railroad 
properly could contract with one union to perform one 
job and the other union to perform the other, auto-
mation has now resulted in there being only one job, a 
job which is different from either of the former two jobs 
and which was not expressly contracted to either of the 
unions. Although only one union can be assigned this 
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new job, it may be that the railroad’s agreement with 
the nonassigned union obligates the railroad to pay it for 
idleness attributable to such job elimination due to auto-
mation. But this does not mean that both unions can, 
under their separate agreements, have the right to per-
form the new job or that the Board, once the dispute has 
been submitted, to it, can postpone determining which 
union has the right to*  the job in the future. By first or-
dering the railroad to pay one union and then later, in a 
separate proceeding, ordering it to pay the other union, 
without ever determining which union has the right to 
perform the job and thus without ever prejudicing the 
rights of the other union, the Board abdicates its duty to 
settle the entire dispute. Yet this is precisely the kind 
of merry-go-round situation which the petitioner claims 
is envisaged by the Act, a procedure which certainly does 
not “provide for the prompt and orderly settlement of all 
disputes . . . ,” the purpose for which the Adjustment 
Board was established. § 2 (5). (Emphasis supplied.)

II.
The railroad, the employees, and the public, for all of 

whose benefits the Railway Labor Act was written, are 
entitled to have a fair, expeditious hearing to settle dis-
putes of this nature. And we have said in no uncertain 
language that the Adjustment Board has jurisdiction to 
do so. Order of Railway Conductors v. Pitney, 326 U. S. 
561, was decided 20 years ago. That case concerned a 
dispute over which employees should be assigned to do 
certain railroad jobs—members of the conductors’ union 
under their contract or members of the trainmen’s union 
under their contract. In that case a district court, in 
charge of a railroad in bankruptcy, had entered a judg-
ment in favor of the conductors. We reversed, holding 
that the Railway Labor Act vested exclusive power in 
the Adjustment Board to decide that controversy over
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job assignments. It is true that we did not precisely 
decide there that the Board must bring before it all 
unions claiming the same jobs for their members, but we 
did say this:

“We have seen that in order to reach a final decision 
on that question the court first had to interpret the 
terms of O. R. C.’s collective bargaining agreements. 
The record shows, however, that interpretation of 
these contracts involves more than the mere con-
struction of a ‘document’ in terms of the ordinary 
meaning of words and their position. . . . For 
O. R. C.’s agreements with the railroad must be 
read in the light of others between the railroad and 
B. R. T. And since all parties seek to support their 
particular interpretation of these agreements by evi-
dence as to usage, practice and custom, that too 
must be taken into account and properly under-
stood. The factual question is intricate and techni-
cal. An agency especially competent and specifically 
designated to deal with it has been created by Con-
gress.” Id., at 566-567. (Emphasis supplied.)

Four years after Pitney we decided Slocum v. Dela-
ware, L. & W. R. Co., 339 U. S. 239. In that case a state 
court had interpreted collective bargaining contracts be-
tween a railroad and the same two unions here and had 
decided in favor of the clerks. We reversed, and, relying 
on Pitney, said:

“. . . There we held, in a case remarkably similar 
to the one before us now, that the Federal District 
Court in its equitable discretion should have refused 
‘to adjudicate a jurisdictional dispute involving the 
railroad and two employee accredited bargaining 
agents . . . .’ Our ground for this holding was that 
the court ‘should not have interpreted the contracts’ 
but should have left this question for determination 



164 OCTOBER TERM, 1966.

Opinion of the Court. 385 U. S.

by the Adjustment Board, a congressionally desig-
nated agency peculiarly competent in this field. 326 
U. S., at 567-568.” Id., at 243-244. (Emphasis 
supplied.)

We adhere to our holdings in Pitney and Slocum that 
the Adjustment Board does have exclusive jurisdiction to 
hear and determine disputes like this. See also Order 
of Railway Conductors of America v. Southern R. Co., 
339 U. S. 255. Petitioner argues that we are barred 
from this holding by Whitehouse v. Illinois Cent. R. Co., 
349 U. S. 366, decided after Pitney and Slocum. There 
is some language in Whitehouse which, given one inter-
pretation, might justify an inference against the Adjust-
ment Board’s jurisdiction fully to decide this case in a 
single proceeding. But in the final analysis the holding 
in Whitehouse was only that the primary jurisdiction of 
the Adjustment Board could not be frustrated by a pre-
mature judicial action. Cf. Carey v. Westinghouse Elec. 
Corp., 375 U. S. 261, 265-266. We decline to expand 
that case beyond its actual holding.

The Adjustment Board has jurisdiction, which peti-
tioner admits, to hear and decide the controversy over the 
interpretation of the telegraphers’ contract with the 
railroad as it relates to the work assignments. And 
§ 3 First (j) provides that “the several divisions of the 
Adjustment Board shall give due notice of all hearings 
to the employee or employees and the carrier or carriers 
involved in any disputes submitted to them.” The clerks’ 
union was given notice here as it should have been under 
§ 3 First (j). Certainly it is “involved” in this dispute. 
Without its presence, unless it chooses to default and 
surrender its claims for its members, neither the Board 
nor the courts below could determine this whole dispute. 
As respondent contends, to decide, as the Board has here, 
that the telegraphers are entitled to be paid for these 
jobs creates another controversy for the railroad with the
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clerks who have the jobs now. For should the Board’s 
order be sustained, the railroad would not only have to 
make back payments to the telegraphers who have done 
no work but would be compelled to continue to pay two 
sets of workers—one set being idle. The Adjustment 
Board, as we said about the National Labor Relations 
Board in Labor Board v. Radio & Television Broadcast 
Engineers, 364 U. S. 573, 582-583, can, with its ex-
perience and common sense, handle this entire dispute 
in a satisfactory manner in a single proceeding.

We affirm the judgment of the Court of Appeals in 
holding that the clerks’ union should be a party before 
the Board and the courts to this labor dispute over job 
assignments for its members. The cause should be re-
manded to the District Court with directions to remand 
this case to the Board.4 The Board should be directed 
to give once again the clerks’ union an opportunity to be 
heard, and, whether or not the clerks’ union accepts this 
opportunity, to resolve this entire dispute upon consid-
eration not only of the contract between the railroad and

4 The Court of Appeals in affirming the dismissal of the teleg-
raphers’ union’s petition for enforcement was quite correct in hold-
ing that the failure of the clerks to appear before the Board and of 
the Board to consider the contract between the clerks and the rail-
road could not be cured merely by joinder of the clerks’ union in 
the District Court’s enforcement proceeding. The Board had the 
exclusive jurisdiction to consider the clerks’ contract and any claim 
they might have asserted under it. At the time, the Court of Ap-
peals had no alternative but to affirm the dismissal by the District 
Court, for district courts could only “enforce or set aside” the Board’s 
orders under §3 First (p). They could not remand cases to the 
Board. This was changed on June 20, 1966, by Pub. L. No. 89-456, 
§2 (e), 80 Stat. 209, which inserted a new provision, §3 First (q), 
empowering district courts to remand proceedings to the Board. In 
view of the Board’s failure to consider all of the issues and the 
clerks’ understandable refusal to participate because of the then 
existing doubt as to whether they could be bound by the Board’s 
decision, we conclude it appropriate to use this new availability of 
remand to the Board.
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the telegraphers, but “in the light of . . . [contracts] be-
tween the railroad” and any other union “involved” in 
the overall dispute, and upon consideration of “evidence 
as to usage, practice and custom” pertinent to all these 
agreements. Order of Railway Conductors v. Pitney, 
supra, at 567. The Board’s order, based upon such 
thorough consideration after giving the clerks’ union a 
chance to be heard, will then be enforceable by the courts.

It is so ordered.

Mr . Justice  Stewart , whom Mr . Justice  Brennan  
joins, concurring.

Until now the Adjustment Board has dealt with the 
claim of the telegraphers as though it were totally unre-
lated to the claim of the clerks. To take this piecemeal 
approach to the underlying causes of this controversy 
not only invites inconsistent awards, but also ignores 
the industrial context in which the disputed contract 
was framed and implemented.

This case aptly illustrates why the Board cannot judge 
one-half of a problem while closing its eyes to the other 
half. The disputed provisions of the collective agree-
ment were drawn before technological progress telescoped 
two work stations into one. The agreement did not 
explicitly provide for such a change. But it was de-
signed to cover an extended period of time, and its 
language is sufficiently general to allow for flexibility 
in the light of changing circumstances.*

* Among the rules of the Telegraphers’ Agreement invoked in this 
dispute, the following are the most relevant:

Arti cle  1—Scop e .
Rule 1. This agreement will govern the wages and working con-

ditions of agents, agent-telegraphers, agent-telephoners, telegraphers, 
telephoners, telegrapher-clerks, telephoner-clerks, telegrapher-car 
distributors, ticket clerk-telegraphers, telegrapher-switch-tenders, 
C. T. C. telegraphers, train and tower directors, towermen, lever-
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To do justice to the parties in this situation the Board 
must take full measure of their circumstances. To jus-
tify the deference which the law has given to its deci-

men, block operators, staffmen, managers, wire chiefs, repeater chiefs, 
chief operators, printer mechanicians, telephone operators (except 
switchboard operators), teletype operators, printer operators, agents 
non-telegraphers, and agents non-telephoners herein listed.

Arti cle  2—Pos iti on s an d  Rat es  of  Pay .
Rule 5. General Telegraph Offices, (a) Positions and rates of 

pay in general telegraph offices under the jurisdiction of the Super-
intendent Telegraph shall be as follows:

4 Las Vegas “VG° 
Manager ........................................................................ 2.127
2d chief operator-printer m[e]chn................................ 1.995
3d chief operator-printer mechn................................  1.995
Telegrapher ...................................................................... 1.851

R’ le 6. New Positions. The wages of new positions shall be in 
conformity with the wages of positions of similar kind or class in 
the seniority district where created.

Arti cle  3--Time  All owa nc es .
Rule 10. Daily Guarantee. Regularly assigned employes will 

receive eight hours pay for each twenty-four hours, at rate of 
position occupied ....

Art ic le  6—Sen io ri ty .
Rule 47. Promotion, (a) Promotion shall be based on seniority 

and qualifications; qualifications being sufficient, seniority will prevail.

Arti cle  8—Gene ra l .
Rule 62. Train Orders. No employe other than covered by this 

schedule and train dispatchers will be permitted to handle train 
orders at telegraph or telephone offices where an operator is em-
ployed, and is available, or can be promptly located, except in an 
emergency, in which case the telegrapher will be paid for the call.

Rule 70. Date Effective and Change. This agreement will be 
effective as of January 1, 1952, and shall continue in effect until it 
is changed as provided herein, or under the provisions of the Rail-
way Labor Act.
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sions, the Board must employ a decision-making tech-
nique that rests on fair procedure an-4 industrial realities. 
By using a simple bilateral contract analysis the Board 
defaults in both of these duties. Cf. Cox, The Legal 
Nature of Collective Bargaining Agreements, 57 Mich. 
L. Rev. 1, 22-23, 26-27 (1958); Note, 75 Yale L. J. 
877, 889-890 (1966).

Only by proceeding as the Court today directs can 
the Board properly decide cases of this kind. The pro-
visions in the Railway Labor Act which state that the 
Board’s orders are to be directed only against the carrier 
do not detract from the power of the Board to fulfill 
its tasks. For if the telegraphers and the clerks both 
advanced their claims and the Board directed the carrier 
to honor the claims of only one union, the other union 
would be bound just as though it had lost in a multi-
lateral in rem proceeding. See 3 Freeman, The Law 
of Judgments §§ 1524-1526 (5th ed. 1925).

Since the Board has failed to use procedures which 
allow for an informed and fair understanding of the 
dispute between the petitioner and respondent, I concur 
in the opinion and judgment of the Court.

Mr . Justice  Fortas , with whom The  Chief  Justice  
joins, dissenting.

This case involves a dispute between the telegraphers’ 
union and a railroad as to whether the union’s members, 
under its collective bargaining agreement with the car-
rier, were entitled to certain jobs (or compensatory pay-
ments in lieu thereof) which the carrier had unilaterally 
allotted to another union, the clerks. The telegraphers 
complained to the Railroad Adjustment Board. The 
Board held that, under the contract between the teleg-
raphers and the railroad, the telegraphers’ members had 
a right to the jobs, and it ordered the carrier to make 
compensatory payments to the senior telegrapher idled 
by its action.
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The Court now holds that such an award will not be 
enforced because the clerks’ union was not a party to the 
proceeding, and because the Board merely adjudicated 
the rights of the telegraphers and did not determine 
whether the clerks were entitled to the jobs instead. 
The Court’s opinion states that the jobs in question must 
belong to one union or the other, and that it is the 
Board’s duty to decide which of the two unions is 
entitled to the jobs.

I dissent. The Board acted as the statute commands. 
As I shall discuss, its power is limited to adjudications 
of grievances and contract disputes between a union and 
a railroad. It cannot compel conversion of a complaint 
proceeding between a union and a railroad into a three- 
party proceeding to “settle the entire dispute.” Cer-
tainly the courts should not refuse to enforce its award 
because the Board has failed to do something which the 
statute does not require or empower if to do. I also 
emphatically submit that this Court should neither de-
vise nor impose upon the Board or upon management 
and labor, the proposition, making its debut in this 
case in the field of railway labor law, that “only one 
union can be assigned this new job.” There is nothing 
in the statute or precedents that permits or justifies this 
peremptory judicial foray into other people’s business.

The basis of the Court’s holding cannot be found in 
any provision of the Railway Labor Act. 44 Stat. 577 
(1926), as amended, 45 U. S. C. §§ 151-188 (as amended 
by Act of June 20, 1966, 80 Stat. 208). The Court ad-
verts to § 2 of the Act, which sets forth the purposes of 
the Railway Labor Act (including, of course, provisions 
relating to the National Mediation Board and provisions 
creating general duties and rights of carriers and em-
ployees—none of which defines the powers of the Adjust-
ment Board). Section 2 sets forth a number of purposes, 
among which appears the phrase quoted in part by the 
Court: “(4) to provide for the prompt and orderly settle-

233-653 0 - 67 - 18
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ment of all disputes concerning rates of pay, rules, or 
working conditions; (5) to provide for the prompt and 
orderly settlement of all disputes growing out of griev-
ances or out of the interpretation or application of agree-
ments covering rates of pay, rules, or working conditions.” 
To the extent to which these provisions relate specifi-
cally to the purposes of the Adjustment Board, they do 
not define its powers. The Board’s powers are specifi-
cally defined and limited in § 3 First (i) of the Act. 
The Court begs the question by giving to the phrase 
“settlement of all disputes” a meaning which disregards 
both the qualifying language of § 2 itself, and the specific 
enumeration of powers in § 3 First (i).

Ultimately, however, the Court appears to rest its 
decision not upon the Act, but upon a “principle” which 
it now creates. That proposition—unknown to railway 
labor law until this day—is that, whatever the parties’ 
contract provides, the Board must observe and enforce 
the rule that “only one union can be assigned this new 
job.” The Court holds that even if “the railroad’s agree-
ment with the nonassigned union obligates the railroad 
to pay it for idleness attributable to such job elimination 
due to automation,” the Board cannot conclude “that 
both unions can, under their separate agreements, have 
the right to perform the new job. . . .” It is because of 
this controlling principle that the Court asserts it was 
error for the Board to make an award unless the award 
would bind the clerks’ union as well. Throughout its 
opinion the Court stresses that there is now but one 
“job” and that only one union’s member can have “the 
right to the job.” Obviously only one person can actu-
ally do the job; but the Board held only that a teleg-
rapher was entitled to be paid for the job. In fact, the 
Court is—without articulating its premise—assuming 
that featherbedding is forbidden by natural law or
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some other type of mandate that overrides contract, and 
that it is the Board’s duty to enforce the prohibition. 
From this novel premise it derives its conclusion that 
the award was not enforceable.

There is no basis in the Railway Labor Act for either 
of the Court’s propositions: that both unions must be 
parties to a proceeding initiated by one of them, or 
that the Board must “settle the entire dispute” by de-
termining that one or the other (but not both) of the 
unions has title to the jobs. The Court’s predilection 
for one job, one man may be sensible, but it may also be 
contrary to contract; and I know of no provision in the 
Constitution or statutes or decided cases that compels 
it. There is no basis for this Court to dictate—and that 
is what it is here doing—that a collective bargaining 
contract may not be enforced in accordance with its 
terms but must be subordinated to a one job, one man 
theory. This Court cannot and should not impose its 
own views. The anti-featherbedding principle may 
or may not be an admirable theory, depending upon 
one’s preconceptions and point of view. It does not 
now exist in the railway labor field. And I respectfully 
suggest that this Court is in no position to assess the 
desirability of its judicial innovation. If feather-
bedding in the railroad industry is to be declared unlaw-
ful, it should not be this Court which does it. To say 
the least, the problems are too esoteric and too volatile 
to be the subject of judicial edict. They should be left 
to the parties and the legislature. Certainly, this Court 
should not invade the integrity of collective bargaining 
contracts to legislate the result it considers desirable 
or “orderly.”

Only last Term this Court considered one of the 
peculiar institutions of railway labor, and sustained the 
validity of state “full-crew” statutes. These statutes, 
in direct contrast to the one job, one man principle
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that the Court today assumes, have the effect sometimes 
of requiring railroads to hire one man, no job. The 
Court sustained these statutes against claims, among 
others, that Congress in the Railway Labor Act had pre-
empted the field. Engineers v. Chicago, R. I. & P. R. 
Co., 382 U. S. 423 (1966). Such a “sensitive and touchy 
problem” (id., at 430), the Court wisely decided, was to 
be left to collective bargaining and the States in the 
absence of a clear congressional command. It is hard 
to comprehend the Engineers case if, as the Court now 
finds, the Railway Labor Act itself (presumably ever 
since its enactment in 1926) or other overriding law for-
bids what “full-crew” laws command. Certainly, the 
present problem, if it is a different one at all, is equally 
“sensitive and touchy,” and the Court has yet to disclose 
the congressional authority dictating contrary treatment.

Prior decisions of this Court are of no assistance. The 
Court first refers to Order of Railway Conductors v. 
Pitney, 326 U. S. 561 (1946). The Court candidly states 
that “we did not precisely decide there that the Board 
must bring before it all unions claiming the same jobs for 
their members . . . .” All that the Court decided in 
Pitney was that a dispute between two unions claiming a 
right to certain jobs had first to be determined by the 
Railroad Adjustment Board, and could not be decided 
initially by a bankruptcy court in reorganization proceed-
ings. The passage from Pitney quoted by the Court 
merely states that the decision of the issue—the inter-
pretation of the conductors’ collective bargaining con-
tract—had to be made in light of usage, practice and 
custom, and of other agreements between the railroad 
and the trainmen. Indeed, the quotation from Pitney 
recalls the basic principle that the Court here ignores: 
that in the “intricate and technical” field of railway labor 
relations, no court, including this Court, should displace
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the agency which Congress has vested with authority— 
certainly not with the drastic imposition of a mandate to 
eliminate featherbedding.

It is, however, essential to note that there is absolutely 
no reason to believe that the Board failed to follow Pit-
ney here. Both the majority and concurring opinions 
assume as fact that the Adjustment Board violated the 
duty declared in Pitney to construe the telegraphers’ 
contract in light of the clerks’ contract and railroad 
usage, practice and custom. Thus the majority charac-
terizes the Board’s proceedings in this case as one “in 
which only [the telegraphers’] . . . contract with the 
employer [was] . . . considered.” The concurrence as-
serts that “Until now the Adjustment Board has dealt 
with the claim of the telegraphers as though it were 
totally unrelated to the claim of the clerks,” and has used 
“a simple bilateral contract analysis” which prevented it 
from arriving at “an informed and fair understanding of 
the dispute between the petitioner and respondent.” I 
am unable to find in the record before this Court any 
support for these suggestions that the Adjustment Board 
failed to perform its duty by refusing to consider the 
clerks’ contract for its evidentiary value.1

The award of the Board makes clear that both practice 
and usage, and the possibly conflicting contractual claim

1 The Court of Appeals’ opinion asserts that the Board’s rules of 
evidence excluded other contracts, and that the Board dealt with 
the case as if the clerks’ contract did not exist. There is nothing 
in the record which suggests that at any time, in any way, the 
Board excluded references to the clerks’ contract or treated it as 
irrelevant. If the Court of Appeals were correct as to the Board’s 
rules, those rules would plainly be contrary to law and common-
sense evidentiary principles. The railroad’s submission to the Board, 
in demanding that notice be given the clerks’ union (as it was), spe-
cifically invoked the clerks’ contract, and stated that the relief sought 
by the telegraphers “would abrogate the agreement negotiated 
between the carrier and the Clerks’ Organization . . . .”
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of the clerks to the job in question, and the fact that 
clerks were currently performing the job, were considered 
by the Board. As to usage, the Board itself observed, 
with respect to a different aspect of its award, that “there 
is unanimity upon the proposition that where, as here, 
the Scope Rule lists positions instead of delineating 
work, it is necessary to look to practice and custom to 
determine the work which is exclusively reserved by the 
Scope Rule to persons covered by the Agreement.”

The Board’s analysis of the substance of the dispute 
shows its central awareness of the clerks’ claim to the 
jobs. The machines involved in this case are IBM tele-
type printers and receivers. They perform automati-
cally the function of transmitting and receiving teletype 
messages between on-line railroad offices. The Board 
found that prior to the installation of these machines, 
telegraphers had exclusively performed this transmitting 
and receiving function as teletype operators and printer 
operators. However, apparently for its own convenience, 
since other machines in its IBM-complex were operated 
by clerks, the railroad unilaterally assigned the operation 
of the teletype printers and receivers to members of the 
clerks’ union. The Board found that the work involved 
in operating the new machines had “been performed in 
the past by telegraphers and not by clerks.”

Furthermore, even if the majority and concurring 
opinions were correct in stating that the Board failed to 
take the proper broad view of its function in construing 
the contract before it, the remedy, of course, would be 
to remand to the Board for a second proceeding to con-
strue this contract. Instead, the Court remands for an 
entirely new proceeding to construe not only the contract 
brought before the Board in this case, but also the con-
tract of a third party which has never invoked the 
Board’s jurisdiction, which is not a party and which can 
be compelled to become a party only by this Court’s
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gloss on the statute, and in addition to apply in this new 
proceeding a novel substantive principle forbidding 
featherbedding.

Actually, the railroad’s complaint is not that the Board 
refused to consider the clerks’ contract, or relevant usage 
and practice. It is that the Board did not decide mat-
ters outside the issues submitted to it by the parties and 
the statute. And despite suggestions that Pitney was 
violated, the Court’s real point—as it is respondent’s— 
is that the Board should, in this proceeding between the 
telegraphers’ union and the carrier, also decide the rights 
of the clerks’ union—and should do so by awarding the 
jobs to one union or the other.

The Court also refers to Slocum v. Delaware, L. <fe 
W. R. Co., 339 U. S. 239 (1950). This case is of no as-
sistance whatever. The railroad filed an action in a state 
court for a declaratory judgment as to which of two 
unions was entitled under its contract with the railroad 
to have its members perform disputed jobs. Both unions 
were joined as defendants. This Court again held that 
the courts should not interpret the unions’ contracts 
because this question is for determination by the Ad-
justment Board, “a congressionally designated agency 
peculiarly competent in this field.” 339 U. S., at 244.

There is no doubt of the soundness of either Pitney 
or Slocum. The Railroad Adjustment Board does have 
exclusive, primary jurisdiction to determine contract dis-
putes between a union and a carrier. And the Board 
must do so in light of “evidence as to usage, practice 
and custom” and of allegedly overlapping contracts with 
other unions. But the Board’s authority is specific and 
limited. The Railway Labor Act narrowly defines the 
Adjustment Board’s power. The Board2 hears a dispute

2 Actually, the Board functions in divisions, each responsible for 
a specified group of trades within the railroad world. §3 First (h).



176 OCTOBER TERM, 1966.

For tas , J., dissenting. 385 U. S.

(a) “between an employee or group of employees and 
a carrier or carriers,” (b) “growing out of grievances or 
out of the interpretation or application of agreements 
concerning rates of pay, rules, or working conditions,” 
(c) if the dispute is referred to it “by petition of the 
parties or by either party.” It renders “awards,” which 
are “final and binding upon both parties to the dispute.” 3 
That is the sum total of powers over disputes vested in 
the Railroad Adjustment Board.4

The Railroad Adjustment Board is quite a different 
agency from the National Labor Relations Board, from 
whose somewhat analogous role in other industries the 
Court appears to derive some comfort.5 The NLRB 
has broad jurisdiction over “unfair labor practices.” 
Section 10 (k) of the National Labor Relations Act 
(49 Stat. 453, as amended, 61 Stat. 146, 29 U. S. C. 
§ 160 (k)) provides that whenever it is charged that any 
person has engaged in the unfair labor practice of a 
strike to enforce a union’s demand in a jurisdictional 
controversy with another union, the NLRB is “em-
powered and directed to hear and determine the dispute 
out of which such unfair labor practice shall have

3 Sections 3 First (i), (m) as amended by the Act of June 20, 
1966 (80 Stat. 208). Prior to this amendment “money awards” 
were excluded from the scope of the quoted language.

4 There are a few minor exceptions not relevant here. For exam-
ple, the Board can interpret its own awards. §3 First (m).

5 In Whitehouse v. Illinois Cent. R. Co., 349 U. S. 366 (1955), 
this Court cautioned against analogies drawn from other industries to 
railroad problems: “Both its history and the interests it governs 
show the Railway Labor Act to be unique. ‘The railroad world 
is like a state within a state. Its population of some three million, 
if we include the families of workers, has its own customs and its 
own vocabulary, and lives according to rules of its own making/ 
Garrison, The National Railroad Adjustment Board: A Unique 
Administrative Agency, 46 Yale L. J. 567, 568-569.” 349 U. S., 
at 371.
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arisen.” Under this section, this Court has in the past 
required the NLRB to take action of the kind which, in 
the present case, it for the first time requires of the Rail-
road Adjustment Board. The Court has held that the 
NLRB cannot obtain enforcement of a cease-and-desist 
order which determines only that the respondent union 
is not entitled to the work in dispute under its certification 
or collective bargaining agreement. The Court required 
that the Board go further and decide which of the two 
contending unions is entitled to the work and “then 
specifically to award such tasks in accordance with its 
decision.” Labor Board v. Radio Engineers, 364 U. S. 
573, 586 (1961).6 7 The difficulty, however, is that § 10 (k) 
has no counterpart in the Railway Labor Act. No such 
power exists in the Railroad Adjustment Board, nor does 
the statute impose any comparable duty upon it.

The Board is essentially a permanent bilateral arbi-
tration institution created by statute for settling disputes 
arising in the context of an established contractual rela-
tionship.' Its nature is illustrated by the provisions of 
the Act relating to awards made by the Board. These are 
couched in terms which assume a grievance or claim 
asserted by an employee or a union against a carrier. The

6 But cf. Carey v. Westinghouse Corp., 375 U. S. 261 (1964), in 
which the Court held that a union could obtain a court order to com-
pel arbitration of a similar type of dispute, under an arbitration pro-
vision of a collective bargaining agreement between itself and the 
employer, despite the fact that the arbitration proceeding would 
not bind the other contending union.

7 The Board has no jurisdiction over so-called “major” disputes 
which are outside the collective bargaining contract framework—for 
example, a dispute as to whether the contract should be changed. 
See Elgin, J. & E. R. Co. v. Burley, 325 U. S. 711, 722-728 (1945), 
adhered to on rehearing, 327 U. S. 661 (1946). To the extent that 
resolution of such disputes is subjected to a legal structure, it is the 
National Mediation Board, not the Railroad Adjustment Board, 
which is the responsible federal agency under the Railway Labor Act.
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provisions refer only to carriers, not to other unions. For 
example, § 3 First (o) states that “In case of an 
award ... in favor of petitioner . . . the Board shall 
make an order, directed to the carrier, to make the award 
effective . . . (Italics added.) The only provision 
in the Act for enforcement of awards is cast in terms 
of the’carrier: “If a carrier does not comply with an 
order . . . .” § 3 First (p). (Italics added.) Nowhere 
in the Act is there a syllable which would indicate the 
intention that the Board is empowered to make awards 
as between the claims of contending unions. The Act 
is as clear as can be that the Adjustment Board’s func-
tion is to act in disputes between a carrier and a union 
or employee, to adjudicate grievances of employees or 
their organizations against the carriers, and to pass upon 
controversies as to the meaning of the collective bargain-
ing agreement between a carrier and a union.8 The 
Board is not comparable in scope, function, capability or 
authority to the National Labor Relations Board.9 It 
has no authority over “unfair labor practices” in general. 
It has no power comparable to that given the NLRB by

8 The Board, with its peculiar bipartisan, private composition, 
§§ 3 First (a)-(h), is perhaps suited to this task, but one might 
question whether it would be appropriate for a larger role. For 
instance, since each division of the Board is composed of an equal 
number of railroad union and carrier representatives, and makes 
awards by majority vote, if the union representatives on the divi-
sion were split—if, for example, either union had a representative 
on the division who disagreed with the other union representatives 
on the merits of the dispute—the carrier representatives would then 
have controlling voting power and could in effect allocate the work 
to whichever union they chose.

9 The two Boards are utterly different. Some of the differences 
are adverted to in the text, and others are suggested by nn. 7 
and 8, supra. The essential difference is between a permanent insti-
tutionalized arbitrator for settling disputes arising from a contractual 
relationship, and an administrative agency established to implement 
various defined public policies specified by Congress.
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§ 10 (k) of the National Labor Relations Act to “hear 
and determine” jurisdictional disputes; it may make a 
decision affecting a jurisdictional dispute, but only if it 
comes to the Board in the limited and constricted form 
of a dispute between a union and a carrier as to the 
meaning and application of their agreement.

The Act does not give the Board power to compel a 
union which is affected by a contract dispute between 
another union and a carrier to participate in or be bound 
by the proceeding. This is “[o]ne thing [that] is un-
questioned” according to the opinion of this Court in 
Whitehouse v. Illinois Cent. R. Co., 349 U. S. 366, 372 
(1955).10 In that case, a dispute had arisen between the 
telegraphers and the respondent railroad because the rail-
road employed members of the clerks’ union for jobs 
which the telegraphers claimed should have been allotted 
to its members under its collective bargaining agreement 
with the railroad. In due course, the telegraphers sub-
mitted the dispute to the Railroad Adjustment Board. 
Before a decision was announced by the Board, the rail-
road brought an action in the United States District 
Court to compel the Board to notify the clerks, assert-
ing that otherwise the railroad might have to face a 
similar claim from the clerks. This Court held that the 
action was premature; but it pointed out that “One 
thing is unquestioned. Were notice given to Clerks they 
could be indifferent to it; they would be within their 
legal rights to refuse to participate in the present pro-
ceeding.” 349 U. S., at 372. It said, flatly, that “The 
Board has jurisdiction over the only necessary parties 
to the proceeding [¿. e., the telegraphers’ union] and over 
the subject matter.” Id., at 373. In substance, the 
Court in the present case repudiates Whitehouse for

I suppose that if this Court says that the Board has power 
to subject another union to the proceedings, that would end the 
matter. But the effectiveness of our ipse dixit would not justify it.
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reasons, not of law, but of assumed practical administra-
tive symmetry and its own conceptions as to what is 
fair in a complex industrial situation. Labor relations 
are not susceptible of reduction to such simplicities; 
and with all deference this Court should fear to tread 
this path.

This is much more than a procedural matter. It is 
even more than whether the clerks can be subjected to 
a proceeding to which they assert they are strangers 
and to which Congress did not intend that they be sub-
jected. The Court today rules that whatever the collec-
tive bargaining agreements provide—regardless of their 
provisions, and of the understanding of the parties—the 
Board must award the disputed work to one union or the 
other, and that it cannot provide a remedy to members 
of both, even if their contracts should so demand.

This may sound eminently reasonable at first hearing. 
But it may be both unfair and highly disruptive. Cer-
tainly, there is not a line, a word, in the Railway Labor 
Act which supports it. Let us suppose, for example, in 
the present situation that each IBM machine required 
one operator, and that the machine and the one operator 
performed both clerical and telegraphic services, displac-
ing a telegrapher and a clerk. I know of absolutely no 
warrant for the Court’s statement that the Board must 
“settle the entire dispute” by determining “which union 
has the right to the job” even if “both unions . . . under 
their separate agreements, have the right to perform the 
new job. . . .” On the contrary, regardless of what the 
clerks’ contract provides,11 if the telegraphers’ contract 
also establishes their right to the job—which is entirely 
conceivable—the telegraphers are entitled to compensa-
tion. It is entirely possible that since the Board, as I

11 Of course, the clerks’ contract may be relevant to construction 
of the telegraphers’ contract, under the Pitney case.
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have discussed, is limited to construing and applying the 
agreements between each union and the carrier, it may 
indeed find that it has to require payment to members 
of one union for jobs actually performed by members 
of the other union. In that event, a sensible remedy 
would have to await negotiation between the union or 
unions and the carrier to eliminate the overlap and 
featherbedding.12 But I repeat—the Board’s task is to 
construe and apply the agreements, not to rewrite them, 
even to eliminate overlaps and duplications; nor is it 
the function of this Court to add new powers to those 
vested in the Board by Congress, or to impose upon the 
intricate and technical contracts of railway labor a new 
and unauthorized substantive principle.

I would reverse and remand for further proceedings in 
the District Court, consistent with the views expressed 
herein, with respect to the telegraphers’ prayer for 
enforcement of the Board’s award.

12 Under the Railway Labor Act, such contractual renegotiation 
would be a “major” dispute, subject to the jurisdiction of the Media-
tion Board, not the Adjustment Board. See n. 7, supra. See 
also Telegraphers v. Chicago & N. W. R. Co., 362 U. S. 330 (1960), 
where the Court upheld the telegraphers’ right to strike to compel 
bargaining on a proposed contract change which would have pre-
vented the railroad from abolishing any position in existence before 
a certain date. The Court held this was a “major dispute” covering 
a legitimate subject of collective bargaining within the contemplation 
of the Railway Labor Act, and therefore within the anti-injunction 
provisions of §§ 4, 8 and 13 (c) of the Norris-LaGuardia Act, 47 Stat. 
70, 72, 73 (1932), 29 U. S. C. §§ 104, 108, 113 (c). It rejected 
the railroad’s argument that the union’s demand did not create a 
legitimate “labor dispute” within Norris-LaGuardia because it sought 
to perpetuate “wasteful” and “unnecessary” jobs.
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CANADA PACKERS, LTD. v. ATCHISON, TOPEKA 
& SANTA FE RAILWAY CO. et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT.

No. 11. Argued November 8-9, 1966.—Decided December 5, 1966.

Where a domestic railroad enters into a joint through international 
rate covering transportation from the United States to Canada, 
the Interstate Commerce Commission has jurisdiction in a repara-
tions proceeding to determine the reasonableness of the joint 
through rate and to order the carrier performing the domestic 
service to pay reparations in the entire amount by which that 
rate is unreasonable. News Syndicate Co. v. New York Central 
R. Co., 275 U. S. 179, followed.

342 F. 2d 563, reversed.

Charles B. Myers argued the cause and filed briefs for 
petitioner.

Harvey Huston argued the cause and filed a brief for 
respondents.

Louis F. Claiborne, by special leave of Court, argued 
the cause for the United States, as amicus curiae. On 
the brief were Solicitor General Marshall, Assistant At-
torney General Turner, Richard A. Posner and Robert 
B. Hummel. Leonard S. Goodman argued the cause for 
the Interstate Commerce Commission, as amicus curiae, 
urging reversal. With him on the brief was Robert W. 
Ginnane.

Per  Curiam .
This case concerns the power of the Interstate Com-

merce Commission in reparations proceedings to deter-
mine the reasonableness of a joint through international 
freight rate. The American railroad respondents and 
their connecting carriers delivered 131 cars of potash 
from Carlsbad and Loving, New Mexico, to petitioner’s
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plants in Canada. Petitioner was charged and it paid a 
joint through international rate which it later attacked 
as unreasonable in a reparations proceeding before the 
Commission. Finding the rate to be unreasonable, the 
Commission ordered reparations in the amount of the 
difference between the rate charged and the rate which 
would have been reasonable at the time. Respondents 
refused to pay part of this amount on the theory that 
it represented an alleged overcharge for the Canadian 
leg of the trip over which the Commission had no juris-
diction under the applicable statute. This action fol-
lowed in the District Court to collect the unpaid amount. 
The District Court found for the petitioner, the Court 
of Appeals reversed, 342 F. 2d 563, and we granted 
certiorari, 383 U. S. 906.

The provisions of the Interstate Commerce Act apply 
not only to transportation within the United States but 
to transportation from or to any place in the United 
States to or from a foreign country “but only insofar 
as such transportation . . . takes place within the 
United States.” 24 Stat. 379, as amended, 49 U. S. C. 
§ 1 (1). The Court of Appeals held that the Commis-
sion in this case was without jurisdiction to determine 
the reasonableness of freight rates for transportation 
taking place in Canada and hence was without power 
to order reparations with respect to the Canadian portion 
of the trip. The respondents and the United States, 
the latter differing with the Commission in this case, take 
a similar view. As an original matter there might well 
be considerable merit in this position. But the contrary 
view of the Commission is one of long standing, see 
Black Horse Tobacco Co. n . Illinois Central R. Co., 17 
I. C. C. 588 (1910), and Citizens Gas & Coke Utility n . 
Canadian Nat. Rys., 325 I. C. C. 527 (1965), and one 
which this Court has upheld on more than one occasion. 
News Syndicate Co. v. New York Central R. Co., 275 
U. S. 179, squarely held that where a carrier performing
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transportation within the United States enters into a 
joint through international rate covering transportation 
in the United States and abroad, the Commission does 
have jurisdiction to determine the reasonableness of the 
joint through rate and to order the carrier performing 
the domestic service to pay reparations in the amount by 
which that rate is unreasonable. Lewis-Simas-Jones Co. 
v. Southern Pacific Co., 283 U. S. 654, and Great North-
ern R. Co. v. Sullivan, 294 U. S. 458, are in accord. 
The Court of Appeals and respondents would distinguish 
these cases, but we think the differences relied on are 
insubstantial. Indeed, the United States quite candidly 
requests that we reconsider these older cases and so nar-
row the powers of the Commission with respect to joint 
through international rates. It is not shown, however, 
that the long-standing construction of the statute by both 
the Commission and this Court has produced any partic-
ularly unfortunate consequences and Congress, which 
could easily change the rule, has not yet seen fit to 
intervene. In these circumstances, we shall not disturb 
the construction previously given the statute by this 
Court, and the decision of the Court of Appeals must be

Reversed.
Mr . Just ice  Douglas , dissenting.
An Act of Congress gives the Interstate Commerce 

Commission jurisdiction over transportation from or to 
any place in the United States to or from a foreign 
country “but only insofar as such transportation . . . 
takes place within the United States.” 24 Stat. 379, 
as amended, 49 U. S. C. § 1 (1). How that can be 
read, “Whether or not such transportation . . . takes 
place within the United States” remains a mystery. 
News Syndicate Co. v. New York Central R. Co., 275 
U. S. 179, and Lewis-Simas-J ones Co. v. Southern Pacific 
Co., 283 U. S. 654, actually decided something less.
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In News Syndicate there was a through rate from a 
point in Canada to New York City; but the carrier 
had failed to establish a rate from the international 
border to New York City. The Court refused to let the 
jurisdiction of the Commission be defeated in that 
way and allowed it to determine the reasonableness of 
the through rate. 275 U. S., at 187. In the Lewis- 
Simas-Jones case the Court also emphasized that no 
tariff applicable “to the American part of the trans-
portation of an international shipment on a through 
bill of lading” had been established “as required by 
the Act.” 283 U. S., at 663. Those cases were ex-
plained in Great Northern R. Co. v. Sullivan, 294 U. S. 
458, 462.

“In each, shipments moved from an adjacent 
country into the United States on through rates 
made by joint action of the participating foreign and 
American carriers. The American carrier, having 
violated the Act by failure to file any tariff to cover 
its part of the transportation, collected freight 
charges found to be excessive and, as one of two or 
more joint tort-feasors, was held liable to the extent 
that the charges it exacted were in excess of what 
the commission ascertained to be just and reasonable. 
But here the charges collected were not excessive, 
and confessedly the same amounts lawfully might 
have been collected without injury or damage to 
plaintiff if only the connecting carriers had imposed 
the charges by means of ‘joint’ instead of the ‘com-
bination’ through rates that they did establish.”

In the present case rates from Carlsbad and Loving, 
New Mexico, to the Canadian border points had been 
established. 300 I. C. C. 87. The issues presented in 
News Syndicate and Lewis-Simas-J ones are therefore 
not offered here. Stare decisis is an important principle

233-653 0 - 67 - 19



186 OCTOBER TERM, 1966.

Dou gl as , J., dissenting. 385 U. S.

in dealing with statutory law,1 though even so we 
have not always placed “on the shoulders of Congress 
the burden of the Court’s own error.” Girouard v. 
United States, 328 U. S. 61, 70.1 2 As we said in Toucey v. 
New York Life Ins. Co., 314 U. S. 118, 140-141:

“There is no occasion here to regard the silence of 
Congress as more commanding than its own plainly

1 “The House of Lords no longer regards the reasoning in previous 
cases as sacrosanct. Witness its striking departure in Public Trustee 
v. Inland Revenue Commissioners [[I960] A. C. 398] and Midland 
Silicones Ltd. v. Scruttons Ltd. [[1962] A. C. 446]. Those cases 
show that the House will not treat as absolutely binding any line 
of reasoning in a previous case which was not necessary to the 
decision: but will regard itself as at liberty to depart from it if 
convinced that it was wrong.” Penn-Texas Corp. v. Murat Anstalt 
[1964] 2 Q. B. 647, 661.

And see [1966] C. L. Y. 9921:
“The Lord Chancellor made the following statement on July 26, 

1966, on behalf of himself and the Lords of Appeal m Ordinary:
“Their Lordships regard the use of precedent as an indispensable 

foundation upon which to decide what is the law and its application 
to individual cases. It provides at least some degree of certainty 
upon which individuals can rely in the conduct of their affairs, as 
well as a basis for orderly development of legal rules.

“Their Lordships nevertheless recognise that too rigid adherence 
to precedent may lead to injustice in a particular case and also 
unduly restrict the proper development of the law. They propose 
therefore to modify their present practice and, while treating former 
decisions of this House as normally binding, to depart from a 
previous decision when it appears right to do so.

“In this connection they will bear in mind the danger of disturb-
ing retrospectively the basis on which contracts, settlements of 
property and fiscal arrangements have been entered into and also 
the especial need for certainty as to the criminal law.

“This announcement is not intended to affect the use of precedent 
elsewhere than in this House.”
See generally Cross, Stare Decisis in Contemporary England, 82 L. Q. 
Rev. 203 (1966).

2 We have not been reluctant to reverse our own erroneous inter-
pretation of an Act of Congress. See, e. g., Helvering v. Hallock, 
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and unmistakably spoken words. This is not a situ-
ation where Congress has failed to act after having 
been requested to act or where the circumstances 
are such that Congress would ordinarily be expected 
to act. ... To find significance in Congressional 
nonaction under these circumstances is to find sig-
nificance where there is none.”

And see Helvering v. Hallock, 309 U. S. 106, 119-122. 
Compare Mabee v. White Plains Publishing Co., 327 U. S. 
178, 185. Nor do we have here a precedent “around 
which, by the accretion of time and the response of 
affairs, substantial interests have established themselves.” 
Helvering v. Hallock, supra, at 119.

Moreover, we need not be slaves to a precedent by 
treating it as standing for more than it actually decided 
nor by subtly eroding it in sophisticated ways. See 
Radin, The Trail of the Calf, 32 Cornell L. Q. 137, 143 
(1946). It is enough that we do not approve “of the 
doctrinal generalization which the previous court used” 
(ibid.) and confine the precedent to what it actually 
decided. Certainly we should not extend the range of 
a precedent beyond its generating reason, especially when 
another policy, here the plain words of an Act of Con-
gress, will be impaired by doing so.

I would affirm this judgment.

309 U. S. 106; Nye v. United States, 313 U. S. 33; Toucey v. New 
York Life Ins. Co., 314 U. S. 118; Commissioner v. Estate of Church, 
335 U. S. 632; James v. United States, 366 U. S. 213; Smith v. 
Evening News Assn., 371 U. 8. 195; Local No. 1^38 Construction 
& General Laborers’ Union v. Curry, 371 U. S. 542, 552; Fay v. 
Noia, 372 U. 8. 391, 435.
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WATKINS v. CONWAY.

APPEAL FROM THE SUPREME COURT OF GEORGIA.

No. 65. Argued November 9, 1966.—Decided December 5, 1966.

Appellant obtained a judgment against appellee in Florida, where 
the statute of limitations for domestic judgments is 20 years. 
Five years and one day later he sued on that judgment in Georgia 
but was barred in the trial court by a Georgia statute providing 
that suits on foreign judgments shall be brought “within five years 
after such judgments have been obtained” (a limitation period 
shorter than that for Georgia domestic judgments) despite his 
claim that the statute violated the Full Faith and Credit and 
Equal Protection Clauses of the Constitution. The Georgia 
Supreme Court affirmed. Held: Since the Georgia courts have 
construed the statute to bar suit on a foreign judgment only if 
the judgment cannot be revived in the State where it was obtained, 
all appellant need do is return to Florida, revive his judgment, 
and come back to Georgia and file suit within five years.

221 Ga. 374, 144 S. E. 2d 721, affirmed.

William G. Vance argued the cause for appellant. 
With him on the brief was Emmet J. Bondurant II.

Martin McFarland argued the cause and filed a brief 
for appellee.

Per  Curiam .
This litigation began when appellant Watkins brought 

a tort action against Conway in a circuit court of 
Florida. On October 5, 1955, that court rendered a 
$25,000 judgment for appellant. Five years and one 
day later, appellant sued upon this judgment in a su-
perior court of Georgia. Appellee raised § 3-701 of the 
Georgia Code as a bar to the proceeding:

“Suits upon foreign judgments.—All suits upon 
judgments obtained out of this State shall be brought 
within five years after such judgments shall have 
been obtained.”
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The Georgia trial court gave summary judgment for 
appellee. In so doing, it rejected appellant’s contention 
that § 3-701, when read against the longer limitation 
period on domestic judgments set forth in Ga. Code 
§§ 110-1001, 110-1002 (1935), was inconsistent with the 
Full Faith and Credit and Equal Protection Clauses of 
the Federal Constitution. The Georgia Supreme Court 
affirmed, also rejecting appellant’s constitutional chal-
lenge to § 3-701. 221 Ga. 374, 144 S. E. 2d 721 (1965). 
We noted probable jurisdiction under 28 U. S. C. 
§ 1257 (2). 383 U. S. 941 (1966).

Although appellant lays his claim under two constitu-
tional provisions, in reality his complaint is simply that 
Georgia has drawn an impermissible distinction between 
foreign and domestic judgments. He argues that the 
statute is understandable solely as a reflection of Georgia’s 
desire to handicap out-of-state judgment creditors. If 
appellant’s analysis of the purpose and effect of the 
statute were correct, we might well agree that it violates 
the Federal Constitution. For the decisions of this Court 
which appellee relies upon do not justify the discrimina-
tory application of a statute of limitations to foreign 
actions.1

But the interpretation which the Georgia courts have 
given § 3-701 convinces us that appellant has miscon-
strued it. The statute bars suits on foreign judgments 
only if the plaintiff cannot revive his judgment in the 
State where it was originally obtained. For the relevant 
date in applying § 3-701 is not the date of the original 
judgment, but rather it is the date of the latest revival 
of the judgment. Fagan v. Bently, 32 Ga. 534 (1861); 
Baty v. Holston, 108 Ga. App. 359, 133 S. E. 2d 107 
(1963). In the case at bar, for example, all appellant

1The case most directly in point, M'Elmoyle v. Cohen, 13 Pet. 
312, upheld the Georgia statute with which we deal today. But the 
parties in that case did not argue the statute’s shorter limitation
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need do is return to Florida and revive his judgment.* 2 
He can then come back to Georgia within five years and 
file suit free of the limitations of § 3-701.

It can be seen, therefore, that the Georgia statute has 
not discriminated against the judgment from Florida. 
Instead, it has focused on the law of that State. If 
Florida had a statute of limitations of five years or less

for foreign judgments as the ground of its invalidity. Instead, the 
issue presented to this Court concerned the power of the States to 
impose any statute of limitations upon foreign judgments. See 
argument for plaintiff, 13 Pet., at 313-320. The language of Mr. 
Justice Wayne’s opinion—“may not the law of a state fix different 
times for barring the remedy in a suit upon a judgment of another 
state, and for those of its own tribunals,” 13 Pet., at 328—must be 
read against this argument. And, of course, that opinion cannot 
stand against an equal-protection claim, since it was written nearly 
30 years before the Fourteenth Amendment was adopted.

Neither of the cases cited by the Georgia Supreme Court dictates 
the result of this case. The first, Metcalf v. Watertown, 153 U. S. 
671, involved a Wisconsin statute which provided a shorter limita-
tion for foreign, as opposed to domestic, judgments. But the hold-
ing of the case was merely that this statute should be construed as 
placing the same limitation on the judgment of a federal court 
sitting in Wisconsin as would apply to a judgment of a Wisconsin 
state court. The other precedent cited by the court below, Great 
Western Tel. Co. v. Purdy, 162 U. S. 329, dealt with an Iowa 
statute of limitations on judgments that placed the same limitation 
on orders of foreign and domestic courts.

2 The Florida statute of limitations on domestic judgments is 20 
years. Fla. Stat. Ann. §95.11 (1) (1960). Thus, it appears that 
appellant still has ample time to revive his judgment and bring it 
back to Georgia. See Massey v. Pineapple Orange Co., 87 Fla. 
374, 100 So. 170 (1924); Spurway v. Dyer, 48 F. Supp. 255 (D. C. 
S. D. Fla. 1942). Moreover, appellant can obtain substituted 
service of process over appellee in his revival proceeding. Fla. Stat. 
Ann. §48.01 (9) (1943).

The Florida procedure for reviving judgments is similar to that 
of Alabama—Ala. Code, Tit. 7, §574 (1960)—which was held in 
Baty v. Holston, 108 Ga. App. 359, 133 S. E. 2d 107 (1963), to 
revive a foreign judgment under §3-701.



WATKINS v. CONWAY. 191

188 Per Curiam.

on its own judgments, the appellant would not be able 
to recover here.3 But this disability would flow from the 
conclusion of the Florida Legislature that suits on 
Florida judgments should be barred after that period.4 
Georgia’s construction of § 3-701 would merely honor 
and give effect to that conclusion. Thus, full faith and 
credit is insured, rather than denied, the law of the 
judgment State. Similarly, there is no denial of equal 
protection in a scheme that relies upon the judgment 
State’s view of the validity of its own judgments. Such 
a scheme hardly reflects invidious discrimination.

Affirmed.
Mr . Just ice  Douglas  dissents.

3 Such a short statute of limitations for domestic judgments is by 
no means a matter of mere speculation. See 2 Freeman, The Law 
of Judgments § 1076 (5th ed. 1925).

4 If the appellant held a judgment from a State which did not 
consider its judgments to become dormant, so that no revival pro-
ceeding could be brought, we would be faced with a different case. 
See Frank v. Wolf, 17 Ga. App. 468, 87 S. E. 697 (1916).
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LONG v. DISTRICT COURT OF IOWA 
in  and  for  LEE COUNTY.

CERTIORARI TO THE SUPREME COURT OF IOWA.

No. 77. Argued November 9, 1966.—Decided December 5, 1966.

Petitioner, an Iowa state prisoner, sought habeas corpus in the 
state court, claiming, inter alia, denial of counsel at preliminary 
hearing. After a hearing at which petitioner had no counsel, 
the trial court found against him on the facts. Thereafter peti-
tioner’s motions for counsel and for a free transcript of the 
habeas corpus proceeding for use on appeal were denied by the 
trial court on the ground that habeas corpus is a civil action. 
The Iowa Supreme Court refused to review the trial court’s 
denials of these motions. Held: The State must furnish the indi-
gent petitioner with a copy of the transcript, which is readily 
available, since an indigent cannot be deprived of appellate review 
of an adverse decision in a post-conviction proceeding as adequate 
as that afforded prisoners who can purchase a transcript.

Reversed and remanded.

Ronald L. Carlson, by appointment of the Court, 383 
U. S. 956, argued the cause and filed briefs for petitioner.

Don R. Bennett, Assistant Attorney General of Iowa, 
argued the cause for respondent. With him on the brief 
was Lawrence F. Scalise, Attorney General.

Per  Curiam .
Petitioner was convicted of larceny and sentenced on 

October 21, 1963, to a term not to exceed five years. 
This conviction was affirmed on appeal to the Supreme 
Court of Iowa (State v. Long, 256 Iowa 1304, 130 N. W. 
2d 663 (1964)), and petitioner is currently serving his 
sentence in the state penitentiary. On January 13, 1965, 
petitioner sought a writ of habeas corpus in the District 
Court of Iowa, Lee County, and contended, inter alia,
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that he had been denied counsel at the preliminary hear-
ing and that he himself had been incompetent at the 
time. After an evidentiary hearing at which petitioner 
was not afforded the assistance of court-appointed coun-
sel, the District Court found against petitioner on the 
facts of his claims.1 Petitioner thereupon applied to the 
District Court for appointment of counsel and for a free 
transcript of the habeas corpus proceeding, for use on 
appeal. The District Court denied these motions on the 
following ground: “Habeas corpus being a civil action 
there is no provision in the law for the furnishing of a 
transcript without the payment of fee, or for the appoint-
ment'of counsel.” Petitioner sought certiorari to review 
this decision from the Supreme Court of Iowa. Certiorari 
was denied without opinion 1 2 by that court.3 On peti-

1 As to the claim of lack of counsel at the preliminary hearing, the 
State now concedes that petitioner was not in fact represented at 
that time (although the District Court found to the contrary). 
Petitioner alleged in his petition for habeas corpus that a guilty plea 
obtained at the preliminary hearing was introduced as an admission 
at his criminal trial. The State concedes that if this is true, peti-
tioner “probably is entitled to relief in habeas corpus under White 
v. Maryland, 373 U. S. 59.” The Attorney General of Iowa has 
ruled that White is applicable to preliminary hearings in Iowa 
because guilty pleas, if made at that time, may later be used as 
admissions of guilt. 1964 Opinions of the Attorney General of 
Iowa 160 (October 5, 1964).

2 The court’s order reads: “Petition for certiorari filed, considered, 
and denied. See in this connection, Waldon v. District Court of 
Lee County, Iowa, 130 N. W. 2d 728.” The Waldon case held only 
that a State need not provide appointed counsel on appeal from 
the denial of habeas corpus; it does not so much as refer to the 
transcript problem, to which this Court limited the grant of 
certiorari in this case.

3 Petitioner’s notice of appeal to the Supreme Court of Iowa was 
timely and properly filed. His appeal is pending before that court, 
and disposition has been stayed until the outcome of this preliminary 
case.
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tion for a writ of certiorari to the Supreme Court of Iowa, 
this Court granted the writ limited solely to the refusal 
to furnish petitioner, an indigent, with a transcript of 
the habeas corpus proceeding, for purpose of appeal.

The judgment below must be reversed. The State 
properly concedes that under our decisions in Smith v. 
Bennett, 365 U. S. 708 (1961), and Lane v. Brown, 372 
U. S. 477 (1963), “to interpose any financial considera-
tion between an indigent prisoner of the State and his 
exercise of a state right to sue for his liberty is to deny 
that prisoner the equal protection of the laws.” Smith v. 
Bennett, supra, at 709. We specifically held in Smith 
that having established a post-conviction procedure, a 
State cannot condition its availability to an indigent 
upon any financial consideration. And we held in Lane 
that the same rule applies to protect an indigent against 
a financial obstacle to the exercise of a state-created 
right to appeal from an adverse decision in a post-
conviction proceeding.

In Lane v. Brown, supra, at 483, the Court reaffirmed 
the fundamental principle of Griffin v. Illinois, 351 U. S. 
12, 19 (1956), that “Destitute defendants must be af-
forded as adequate appellate review as defendants who 
have money enough to buy transcripts.” The Court in 
Lane went on to observe that Smith had established 
“that these principles were not to be limited to direct 
appeals from criminal convictions, but extended alike to 
state postconviction proceedings.” 372 U. S., at 484. 
See also Eskridge v. Washington State Board, 357 U. S. 
214 (1958); Burns v. Ohio, 360 U. S. 252 (1959); Draper 
n . Washington, 372 U. S. 487 (1963).

The State suggests that there may be alternative ways 
of preparing, for purposes of appeal, an account of the 
relevant proceeding at the trial level. Cf. Draper v. 
Washington, supra. In the present case, a transcript is
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available and could easily have been furnished. We 
need not consider a possible situation where a transcript 
cannot reasonably be made available and adequate alter-
natives are made available by the State. Accordingly, 
the judgment below must be reversed and the cause 
remanded to the Supreme Court of Iowa for further 
proceedings not inconsistent with this opinion.

Reversed and remanded.
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WALKER v. SOUTHERN RAILWAY CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT.

No. 89. Argued November 10, 1966.—Decided December 5, 1966.

Action by petitioner, employee, for money damages against railroad 
for wrongful discharge in violation of collective bargaining agree-
ment subject to the Railway Labor Act held not barred by his 
failure to pursue administrative remedies available under the Act 
at time he brought suit. Moore v. Illinois Cent. R. Co., 312 U. S. 
630, followed; Republic Steel Corp. v. Maddox, 379 U. S. 650, 
distinguished.

354 F. 2d 950, reversed and remanded.

J. Nat Hamrick argued the cause for petitioner. With 
him on the brief was Fred D. Hamrick.

Jerome Ackerman argued the cause and filed a brief 
for respondent.

Per  Curiam .
Under Moore v. Illinois Central Railroad Co., 312 

U. S. 630, decided in 1941, a discharged railroad employee 
aggrieved by the discharge may either (1) pursue his 
remedy under the administrative procedures established 
by an applicable collective bargaining agreement subject 
to the Railway Labor Act, and his right of review before 
the National Railroad Adjustment Board, or (2) if he 
accepts his discharge as final, bring an action at law 
in an appropriate state court for money damages if 
the state courts recognize such a claim. See also Slocum 
v. Delaware, L. & W. R. Co., 339 U. S. 239, 244; Trans-
continental & Western Air, Inc. v. Koppal, 345 U. S. 653. 
The question in this case is whether those decisions 
should be overruled in light of Republic Steel Corp. v. 
Maddox, 379 U. S. 650, decided in 1965.



WALKER v. SOUTHERN R. CO. 197

196 Per Curiam.

Petitioner was a yard fireman in the employ of re-
spondent, the railroad. He sued in a North Carolina court 
on a claim that respondent had unlawfully discharged 
him on May 29, 1957, in violation of its collective bar-
gaining agreement with the Brotherhood of Locomotive 
Firemen and Enginemen. The action was removed by 
respondent to the Federal District Court by reason of 
diversity of citizenship. The District Court overruled 
respondent’s challenge to its jurisdiction, citing Moore, 
Slocum, and Koppal, and entered a judgment for dam-
ages in petitioner’s favor. 237 F. Supp. 278. The 
Court of Appeals for the Fourth Circuit reversed, hold-
ing that Maddox, decided after the entry of the District 
Court judgment, required that petitioner first exhaust 
his administrative remedies. 354 F. 2d 950. Since our 
opinion in Maddox expressly stated that “we do not 
mean to overrule [Moore v. Illinois Central R. Co.] 
within the field of the Railway Labor Act” but that 
“ [consideration of such action should properly await 
a case presented” under that Act, 379 U. S., at 657, 
n. 14, we granted certiorari, 384 U. S. 926. We reverse.

Maddox presented the question whether contract 
grievance procedures provided in a collective bargaining 
agreement subject to the Labor Management Relations 
Act, 1947, and culminating in binding arbitration might 
be sidestepped in favor of a lawsuit, in light of the federal 
policy reflected in the LMRA of favoring such agreed- 
upon contract grievance procedures as the preferred 
method for settling disputes. The action was brought in 
an Alabama state court by an employee of the Republic 
Steel Corporation for severance pay allegedly owed him 
under the terms of a collective bargaining agreement 
which contained such a grievance procedure. We held 
that contract grievance procedures voluntarily incorpo-
rated by the parties in collective bargaining agreements
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subject to the LMRA, unless specified by the parties 
to be nonexclusive, must be exhausted before direct legal 
redress may be sought by the employee.

Provision for arbitration of a discharge grievance, a 
minor dispute, is not a matter of voluntary agreement 
under the Railway Labor Act; the Act compels the 
parties to arbitrate minor disputes before the National 
Railroad Adjustment Board established under the Act. 
Brotherhood of Railroad Trainmen v. Chicago River & 
Indiana R. Co., 353 U. S. 30. Both at the time of 
petitioner’s alleged discharge and at the time he brought 
his lawsuit, there was considerable dissatisfaction with 
the operations of the National Railroad Adjustment 
Board and with some of the statutory features. Congress 
initiated an inquiry and found that among other causes 
for dissatisfaction, “railroad employees who have griev-
ances sometimes have to wait as long as 10 years or 
more before a decision is rendered [by the Board] on 
their claim”; for example, “the First Division [which 
has jurisdiction over disputes involving yard service 
employees of petitioner’s class] . . . has never been 
current in its work, [and has] a backlog of approximately 
7x/2 years . . . .” H. R. Rep. No. 1114, 89th Cong., 
1st Sess., at 3, 5; S. Rep. No. 1201, 89th Cong., 1st Sess., 
at 2. The Congress also found that “if an employee re-
ceives an award in his favor from the Board, the railroad 
affected may obtain judicial review of that award by de-
clining to comply with it. If, however, an employee fails 
to receive an award in his favor, there is no means by 
which judicial review may be obtained.” H. R. Rep., 
supra, at 15. S. Rep., supra, at 3.

In consequence, Congress enacted Public Law 89-456, 
80 Stat. 208, effective June 20, 1966, which drastically 
revises the procedures in order to remedy the defects. 
Of course the new procedures were not available to 
petitioner, and his case is governed by Moore, Slocum,
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and Koppal. The contrast between the administrative 
remedy before us in Maddox and that available to peti-
tioner persuades us that we should not overrule those 
decisions in his case.

The judgment of the Court of Appeals is reversed and 
the case is remanded for further proceedings consistent 
with this opinion.

It is so ordered.

Mr . Justi ce  Harlan , whom Mr . Justice  Stewart  
and Mr . Justice  White  join, dissenting.

I dissent because I believe this Court’s decision in Re-
public Steel Corp. v. Maddox, 379 U. S. 650, requires the 
explicit overruling of Moore v. Illinois Central R. Co., 
312 U. S. 630, a case that has already been all but 
completely vitiated by subsequent decisions.

In Moore, a railroad trainman brought an action for 
damages based upon an alleged wrongful discharge with-
out first exhausting administrative remedies. Federal 
jurisdiction was invoked on the ground of diversity; at 
that time an employment contract under the Railway 
Labor Act was thought to be governed, like ordinary 
contracts, by state law. The applicable law in that 
case—that of Mississippi—did not require exhaustion 
of remedies. The Court held that nothing in the Rail-
way Labor Act required a contrary result.

The premise of the Moore decision, that state law was 
applicable to this type of labor contract, was removed 
in a series of decisions holding that labor contracts gov-
erned by the Labor Management Relations Act, 1947, 
and the Railway Labor Act are subject to federal sub-
stantive law, not state law. Textile Workers v. Lincoln 
Mills, 353 U. S. 448; International Assn, of Machinists v. 
Central Airlines, Inc., 372 U. S. 682. In Maddox, supra, 
the doctrine of exhaustion of remedies was declared by
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this Court to be a part of this federal labor law: “As a 
general rule in cases to which federal law applies, federal 
labor policy requires that individual employees wishing 
to assert contract grievances must attempt use of the 
contract grievance procedure agreed upon by employer 
and union as the mode of redress.” 379 U. S., at 652. 
Strong policy arguments were adduced in Maddox to 
support this general rule. See 379 U. S., at 652-653; 
Cox, Rights Under a Labor Agreement, 69 Harv. L. Rev. 
601, 647-652 (1956).

I can see no reason why this rule should be thought 
inapplicable to cases under the Railway Labor Act. 
Although the Maddox decision did not explicitly cover 
such cases, the single dissenting Justice recognized 
that the Court, “. . . while declining expressly to over-
rule . . . [Moore and its progeny] in this case, has 
raised the overruling axe so high that its falling is 
just about as certain as the changing of the seasons.” 
379 U. S., at 667. The only two courts of appeals to 
deal with the impact of Maddox on Moore have con-
curred in declaring that exhaustion of remedies is now 
required in the railway labor field. Walker v. Southern 
R. Co., 354 F. 2d 950 (C. A. 4th Cir.); Neal v. System 
Bd. of Adjustment, 348 F. 2d 722 (C. A. 8th Cir.). A 
Pennsylvania appellate court has refused to permit a suit 
like this one in state court on the ground that since 
Maddox, “We cannot see how the Moore case is still 
effective to permit a recovery in a state court suit in this 
case.” Beebe v. Union R. Co., 205 Pa. Super. 146, 153, 
208 A. 2d 16, 20. Other state courts have reached the 
same conclusion. Buchanan v. St. Louis Southwestern 
R. Co., 400 S. W. 2d 362; Cafjery v. New York Central 
R. Co., 24 App. Div. 2d 1075, 265 N. Y. S. 2d 742.

The rule of exhaustion of contractual and administra-
tive remedies is a salutary one in an area in which special-
ization is important and the expertise of certain arbitral
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bodies is recognized. In Whitehouse v. Illinois Central 
R. Co., 349 U. S. 366, 371, the Court noted that “ ‘The 
railroad world is like a state within a state. Its popula-
tion of some three million, if we include the families of 
workers, has its own customs and its own vocabulary, 
and lives according to rules of its own making.’ Garri-
son, The National Railroad Adjustment Board: A Unique 
Administrative Agency, 46 Yale L. J. 567, 568-569.” 
It is true of course, as the Court observes, that in the 
Labor Managment Relations Act cases arbitration is im-
posed contractually while under the Railway Labor Act 
arbitration by the Adjustment Board is mandatory for all 
“minor” contractual disputes. If anything, this distinc-
tion weighs in favor of respecting Congress’ determina-
tion that disputes as to proper practices under a railroad 
labor contract be settled—at least initially—through 
direct negotiation between the affected parties and, that 
failing, by Adjustment Board arbitration.

The Court’s only rationale for refusing to take the step 
of formally overruling Moore at this time, a step to which 
current precedent, logic, and policy all so persuasively 
point, is that there has apparently been some dissatis-
faction with the speed of the Board’s procedures and 
with the statute’s scope of appeal. This dissatisfaction 
is properly the subject of congressional concern. It is 
in my view, however, unsound for this Court to make 
the question whether exhaustion of remedies applies 
depend upon our decision as to how effectively we think 
the Board is functioning. It should be enough, as a 
unanimous Court said just last Term, that Congress

. . invested the Adjustment Board with the broad 
power to arbitrate grievances and plainly intended that 
interpretation of these controversial provisions should 
be submitted for the decision of railroad men, both 
workers and management, serving on the Adjustment 
Board with their long experience and accepted expertise

233-653 0 - 67 - 20
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in this field.” Gunther v. San Diego & A. E. R. Co., 
382 U. S. 257, 261-262. The Court there stated: “This 
Court time and again has emphasized and re-emphasized 
that Congress intended minor grievances of railroad 
workers to be decided finally by the Railroad Adjustment 
Board.” Id., at 263.

We need not even go back to last Term for such an 
expression of confidence in the workings of the Railroad 
Adjustment Board as the central organ of Railway Labor 
Act contract interpretation. In today’s decision in 
Transportation-Communication Employees Union v. 
Union Pacific R. Co., ante, p. 157, the Court holds that 
the jurisdiction of the Board extends to settlement of 
tripartite work-assignment disputes. “The railroad, the 
employees, and the public, for all of whose benefits the 
Railway Labor Act was written,” the Court says, 
“are entitled to have a fair, expeditious hearing to settle 
disputes of this nature.” Ante, at 162. To meet argu-
ments that the Board is not capable of dealing with such 
complex problems, the Court rightly notes that the Board 
can “. . . with its experience and common sense, handle 
this entire dispute in a satisfactory manner in a single 
proceeding.” Ante, at 165.

I can see no reason why the Board, for purposes of 
the simple run-of-the-mill contract dispute raised in the 
present case, is suddenly deemed so incapable of ade-
quately handling the question that the familiar labor 
law doctrine of exhaustion of remedies is ignored in this 
instance.

I would affirm the judgment of the Court of Appeals.
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NEW ENGLAND MOTOR RATE BUREAU, INC., 
et  al . v. UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS.

No. 591. Decided December 5, 1966.

254 F. Supp. 633, affirmed.

Peter T. Beardsley, R. Edwin Brady, Bryce Rea, Jr., 
Guy H. Postell, John W. McFadden, Harry C. Ames, 
Roland Rice, Homer S. Carpenter, John 8. Fessenden and 
Richard R. Sigmon for appellants.

Solicitor General Marshall, Assistant Attorney General 
Turner, Howard E. Shapiro, Robert W. Ginnane and 
Leonard S. Goodman for the United States et al.

William Q. Keenan for Railway Express Agency, Inc., 
and Arthur A. Ar sham for National Small Shipments 
Traffic Conference, Inc., et al., intervenors below.

Per  Curiam .
The motions to affirm are granted and the judgment is 

affirmed.
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CADY ET AL. V. MISSOURI ex  rel . STATE HIGH-
WAY COMMISSION OF MISSOURI.

APPEAL FROM THE KANSAS CITY COURT OF APPEALS 
OF MISSOURI.

No. 613. Decided December 5, 1966.

400 S. W. 2d 481, appeal dismissed and certiorari denied.

Elwyn L. Cady, Jr., for appellants.
Robert L. Hyder and Bruce A. Ring for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.
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385 U.S. December 5, 1966.

MINISTERS LIFE & CASUALTY UNION v. HAASE, 
COMMISSIONER OF INSURANCE, et  al .

APPEAL FROM THE SUPREME COURT OF WISCONSIN.

No. 634. Decided December 5, 1966.

30 Wis. 2d 339, 141 N. W. 2d 287, appeal dismissed.

Erwin N. Griswold for appellant.
Bronson C. La Follette, Attorney General of Wisconsin, 

and E. Weston Wood, Assistant Attorney General, for 
appellees.

Thomas C. Lynch, Attorney General, and H. Warren 
Siegel, Deputy Attorney General, for the State of 
California, as amicus curiae, in support of appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

Mr . Justice  Harlan  and Mr . Just ice  Stewar t  are 
of the opinion that probable jurisdiction should be noted 
and the case set for oral argument.

Mr . Justice  Fortas  took no part in the consideration 
or decision of this case.
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LEWIS v. UNITED STATES.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIRST CIRCUIT.

No. 36. Argued October 17, 1966.—Decided December 12, 1966.

An undercover federal narcotics agent, by misrepresenting his iden-
tity on the telephone, was twice invited to the home of petitioner 
for the purpose of executing unlawful narcotics transactions. 
Petitioner was thereafter indicted and convicted under 26 U. S. C. 
§4742 (a). Rejecting petitioner’s motion to suppress the pur-
chased narcotics as illegally seized without a warrant, the trial 
court found petitioner guilty and the Court of Appeals affirmed. 
Held: The facts of this case present no violation of the Fourth 
Amendment. Pp. 208-212.

(a) The Government's use of decoys and undercover agents is 
not per se unlawful. Pp. 208-209.

(b) The petitioner invited the agent to his home for the very 
purpose of illegally selling him narcotics. Gouled v. United States, 
255 U. S. 298 (1921), distinguished. Pp. 209-210.

(c) When the home is opened as a place of illegal business to 
which outsiders are invited for commercial purposes, the Fourth 
Amendment is not violated when a government agent enters pur-
suant to an invitation and then neither sees, hears nor takes any-
thing either unrelated to the business purpose of his visit or not 
contemplated by the occupant. P. 211.

352 F. 2d 799, affirmed.

& Myron Klarfeld argued the cause and filed a brief 
for petitioner.

Ralph S. Spritzer argued the cause for the United 
States. With him on the brief were Solicitor General 
Marshall, Assistant Attorney General Vinson, Nathan 
Lewin, Beatrice Rosenberg and Sidney M. Glazer.

Mr . Chief  Justi ce  Warren  delivered the opinion of 
the Court.

The question for resolution here is whether the Fourth 
Amendment was violated when a federal narcotics agent,
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by misrepresenting his identity and stating his willing-
ness to purchase narcotics, was invited into petitioner’s 
home where an unlawful narcotics transaction was con-
summated and the narcotics were thereafter introduced 
at petitioner’s criminal trial over his objection. We 
hold that under the facts of this case it was not. Those 
facts are not disputed and may be briefly stated as 
follows:

On December 3, 1964, Edward Cass, an undercover 
federal narcotics agent, telephoned petitioner’s home to 
inquire about the possibility of purchasing marihuana. 
Cass, who previously had not met or dealt with peti-
tioner, falsely identified himself as one “Jimmy the 
Pollack [sic]” and stated that a mutual friend had told 
him petitioner might be able to supply marihuana. In 
response, petitioner said, “Yes. I believe, Jimmy, I can 
take care of you,” and then directed Cass to his home 
where, it was indicated, a sale of marihuana would occur. 
Cass drove to petitioner’s home, knocked on the door, 
identified himself as “Jim,” and was admitted. After 
discussing the possibility of regular future dealings at 
a discounted price, petitioner led Cass to a package lo-
cated on the front porch of his home. Cass gave peti-
tioner $50, took the package, and left the premises. The 
package contained five bags of marihuana.1 On Decem-
ber 17, 1964, a similar transaction took place, beginning 
with a phone conversation in which Cass identified him-
self as “Jimmy the Pollack” and ending with an invited 
visit by Cass to petitioner’s home where a second sale 
of marihuana occurred. Once again, Cass paid petitioner

1 In the illegal narcotics trade, an average “bag” of marihuana 
contains approximately five grams of marihuana. The five bags 
transferred to the agent by petitioner, however, contained a quantity 
of marihuana measuring 31.16 grams.
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$50, but this time he received in return a package con-
taining six bags of marihuana.2

Petitioner was arrested on April 27, 1965, and charged 
by a two-count indictment with violations of the nar-
cotics laws relating to transfers of marihuana. 26 
U. S. C. § 4742 (a). A pretrial motion to suppress as 
evidence the marihuana and the conversations between 
petitioner and the agent was denied, and they were 
introduced at the trial. The District Court, sitting with-
out a jury, convicted petitioner on both counts and im-
posed concurrent five-year penitentiary sentences. The 
Court of Appeals for the First Circuit affirmed, 352 F. 
2d 799, and we granted certiorari, 382 U. S. 1024.

Petitioner does not argue that he was entrapped, as 
he could not on the facts of this case; 3 nor does he con-
tend that a search of his home was made or that any-
thing other than the purchased narcotics was taken away. 
His only contentions are that, in the absence of a war-
rant, any official intrusion upon the privacy of a home 
constitutes a Fourth Amendment violation and that the 
fact the suspect invited the intrusion cannot be held a 
waiver when the invitation was induced by fraud and 
deception.

Both petitioner and the Government recognize the 
necessity for some undercover police activity and both 
concede that the particular circumstances of each case 
govern the admissibility of evidence obtained by strata-
gem or deception.4 Indeed, it has long been acknowl-

2 The six bags transferred in this second transaction contained 
40.34 grams of marihuana.

3 Compare Sherman v. United States, 356 U. S. 369 (1958), and 
Sorrells v. United States, 287 U. S. 435 (1932). See generally Mikell, 
The Doctrine of Entrapment in the Federal Courts, 90 U Pa L Rev’ 
245 (1942).

In oral argument before this Court, counsel for petitioner con-
ceded that information obtained by the agent in the course of his
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edged by the decisions of this Court, see Grimm v. 
United States, 156 U. S. 604, 610 (1895), and Andrews 
v. United States, 162 U. S. 420, 423 (1896),* 5 that, in 
the detection of many types of crime, the Government 
is entitled to use decoys and to conceal the identity of 
its agents. The various protections of the Bill of Rights, 
of course, provide checks upon such official deception 
for the protection of the individual. See, e. g., Massiah 
v. United States, STI U. S. 201 (1964); Trupiano v. 
United States, 334 U. S. 699 (1948).

Petitioner argues that the Government overstepped 
the constitutional bounds in this case and places prin-
cipal reliance on Gouled v. United States, 255 U. S. 298 
(1921). But a short statement of that case will demon-
strate how misplaced his reliance is. There, a business 
acquaintance of the petitioner, acting under orders of 
federal officers, obtained entry into the petitioner’s office 
by falsely representing that he intended only to pay a 
social visit. In the petitioner’s absence, however, the

general undercover investigation, together with the subject matter of 
the first telephone conversation between the agent and petitioner, 
provided probable cause for believing that a narcotics offense would 
be committed in petitioner’s home and, therefore, would have sup-
ported the issuance of a search warrant. According to counsel, the 
agent’s misrepresentations would not have vitiated a magistrate’s 
determination of probable cause. Counsel further suggested that, 
if the agent had arrested petitioner at the latter’s home and then 
had conducted a search incidental to the arrest, no constitutional 
problems would be presented.

5 Former Chief Justice Hughes commented as follows upon the use 
of official deception in combating criminal activity:

“Artifice and stratagem may be employed to catch those engaged 
in criminal enterprises. . . . The appropriate object of this per-
mitted activity, frequently essential to the enforcement of the law, 
is to reveal the criminal design; to expose the illicit traffic, the pro-
hibited publication, the fraudulent use of the mails, the illegal con-
spiracy, or other offenses, and thus to disclose the would-be violators 
of the law.” Sorrells v. United States, 287 U. S. 435, 441-442 (1932).
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intruder secretly ransacked the office and seized certain 
private papers of an incriminating nature. This Court 
had no difficulty concluding that the Fourth Amendment 
had been violated by the secret and general ransacking, 
notwithstanding that the initial intrusion was occasioned 
by a fraudulently obtained invitation rather than by 
force or stealth.

In the instant case, on the other hand, the petitioner 
invited the undercover agent to his home for the specific 
purpose of executing a felonious sale of narcotics. Peti-
tioner’s only concern was whether the agent was a will-
ing purchaser who could pay the agreed price. Indeed, 
in order to convince the agent that his patronage at 
petitioner’s home w7as desired, petitioner told him that, 
if he became a regular customer there, he would in the 
future receive an extra bag of marihuana at no addi-
tional cost; and in fact petitioner did hand over an extra 
bag at a second sale which was consummated at the 
same place and in precisely the same manner. During 
neither of his visits to petitioner’s home did the agent 
see, hear, or take anything that was not contemplated, 
and in fact intended, by petitioner as a necessary part 
of his illegal business. Were we to hold the deceptions 
of the agent in this case constitutionally prohibited, we 
would come near to a rule that the use of undercover 
agents in any manner is virtually unconstitutional per se. 
Such a rule would, for example, severely hamper the 
Government in ferreting out those organized criminal 
activities that are characterized by covert dealings with 
victims who either cannot or do not protest.6 A prime 
example is provided by the narcotics traffic.

6 “Particularly, in the enforcement of vice, liquor or narcotics 
laws, it is all but impossible to obtain evidence for prosecution save 
by the use of decoys. There are rarely complaining witnesses. The 
participants in the crime enjoy themselves. Misrepresentation by 
a police officer or agent concerning the identity of the purchaser of 
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The fact that the undercover agent entered peti-
tioner’s home does not compel a different conclusion. 
Without question, the home is accorded the full range 
of Fourth Amendment protections. See Amos v. United 
States, 255 U. S. 313 (1921); Harris v. United States, 
331 U. S. 145, 151, n. 15 (1947). But when, as here, 
the home is converted into a commercial center to which 
outsiders are invited for purposes of transacting unlaw-
ful business, that business is entitled to no greater sanc-
tity than if it were carried on in a store, a garage, a 
car, or on the street. A government agent, in the same 
manner as a private person, may accept an invitation 
to do business and may enter upon the premises for the 
very purposes contemplated by the occupant. Of course, 
this does not mean that, whenever entry is obtained by 
invitation and the locus is characterized as a place of 
business, an agent is authorized to conduct a general 
search for incriminating materials; a citation to the 
Gouled case, supra, is sufficient to dispose of that 
contention.

Finally, petitioner also relies on Rios v. United States, 
364 U. S. 253 (1960); Jones v. United States, 362 U. S. 
257 (1960); McDonald v. United States, 335 U. S. 451 
(1948); and Johnson v. United States, 333 U. S. 10 
(1948). But those cases all dealt with the exclusion 
of evidence that had been forcibly seized against the 
suspects’ desires and without the authorization conferred 
by search warrants. A reading of them will readily dem-
onstrate that they are inapposite to the facts of this case;

illegal narcotics is a practical necessity. . . . Therefore, the law 
must attempt to distinguish between those deceits and persuasions 
which are permissible and those which are not.” Model Penal Code 
§2.10, comment, p. 16 (Tent. Draft No. 9, 1959).
See also Donnelly, Judicial Control of Informants, Spies, Stool 
Pigeons and Agent Provocateurs, 60 Yale L. J. 1091, 1094 (1951); 
Note, 73 Harv. L. Rev. 1333, 1338-1339 (1960).
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and, in this area, each case must be judged on its own 
particular facts. Nor is Silverman v. United States, 
365 U. S. 505 (1961), in point; for there, the conduct 
proscribed was that of eavesdroppers, unknown and un-
wanted intruders who furtively listened to conversations 
occurring in the privacy of a house. The instant case 
involves no such problem; it has been well summarized 
by the Government at the conclusion of its brief as 
follows:

“In short, this case involves the exercise of no 
governmental power to intrude upon protected 
premises; the visitor was invited and willingly ad-
mitted by the suspect. It concerns no design on the 
part of a government agent to observe or hear what 
was happening in the privacy of a home; the suspect 
chose the location where the transaction took place. 
It presents no question of the invasion of the privacy 
of a dwelling; the only statements repeated were 
those that were willingly made to the agent and the 
only things taken were the packets of marihuana 
voluntarily transferred to him. The pretense re-
sulted in no breach of privacy; it merely encouraged 
the suspect to say things which he was willing and 
anxious to say to anyone who would be interested 
in purchasing marihuana.”

Further elaboration is not necessary. The judgment is
Affirmed.

[For opinion of Douglas , J., dissenting, see post, 
p. 340.]

Mr . Justic e Brennan , with whom Mr . Justic e  
Fortas  joins, concurring.

While I concur in the Court’s judgment, I vote to 
affirm solely on the reasoning on which the Court ulti-
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mately relies, namely that petitioner’s apartment was not 
an area protected by the Fourth Amendment as related 
to the transactions in the present case.

The Fourth Amendment protects against govern-
mental intrusion upon “the sanctity of a man’s home and 
the privacies of life.” Boyd v. United States, 116 U. S. 
616, 630. However, the occupant can break the seal of 
sanctity and waive his right to privacy in the premises. 
Plainly he does this to the extent that he opens his home 
to the transaction of business and invites anyone willing 
to enter to come in to trade with him. When his cus-
tomer turns out to be a government agent, the seller 
cannot, then, complain that his privacy has been invaded 
so long as the agent does no more than buy his wares. 
Thus the corner grocery with the living quarters in the 
rear would not be protected with respect to the area set 
aside for the purchase of groceries, although the living 
quarters to which shoppers are not privy retain the 
constitutional immunity. Cf. Wong Sun v. United 
States, 371 U. S. 471.

The petitioner in this case opened his apartment for 
the conduct of a business, the sale of narcotics; the 
agent, in the same manner as any private person, entered 
the premises for the very purpose contemplated by the 
occupant and took nothing away except what would be 
taken away by any willing purchaser. There was there-
fore no intrusion upon the “sanctity” of petitioner’s 
home or the “privacies of life.”
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IMMIGRATION AND NATURALIZATION 
SERVICE v. ERRICO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT.

No. 54. Argued October 20, 1966.—Decided December 12, 1966*

Section 241 (f) of the Immigration and Nationality Act, which ex-
empts from deportation an alien who obtained a visa and entry 
to the United States by fraud and misrepresentation where the 
alien is the spouse, parent or child of an American citizen or of 
an alien lawfully admitted for permanent residence, and was 
“otherwise admissible at the time of entry,” is construed, in the 
light of its humanitarian purpose of preventing the breaking up 
of families, to save from deportation such aliens who misrepre-
sented their status for the purpose of evading quota restrictions. 
Pp. 217-225.

No. 54, 349 F. 2d 541, affirmed; No. 91, 350 F. 2d 279, reversed.

Solicitor General Marshall argued the cause for peti-
tioner in No. 54 and for respondent in No. 91. With 
him on the briefs were Assistant Attorney General Vin-
son, Louis F. Claiborne, L. Paul Winings and Charles 
Gordon.

Frank lerulli argued the cause for respondent in No. 54. 
With him on the brief was Edwin J. Peterson.

Julius C. Biervliet argued the cause for petitioner in 
No. 91. With him on the brief was Edward Q. Carr, Jr.

Mr . Chief  Justic e Warren  delivered the opinion of 
the Court.

We granted certiorari in these cases to resolve a con-
flict between the Second and Ninth Circuits on their 
interpretations of § 241 (f) of the Immigration and

*Together with No. 91, Scott, aka Plummer v. Immigration and 
Naturalization Service, on certiorari to the United States Court of 
Appeals for the Second Circuit.
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Nationality Act.1 The issue is identical in both cases 
and, therefore, lends itself to a single opinion.

Section 241 (f) reads as follows:
“The provisions of this section relating to the de-

portation of aliens within the United States on the 
ground that they were excludable at the time of 
entry as aliens who have sought to procure, or have 
procured visas or other documentation, or entry into 
the United States by fraud or misrepresentation 
shall not apply to an alien otherwise admissible at 
the time of entry who is the spouse, parent, or a 
child of a United States citizen or of an alien law-
fully admitted for permanent residence.”

The issue is whether the statute saves from deportation 
an alien who misrepresents his status for the purpose 
of evading quota restrictions, if he has the necessary 
familial relationship to a United States citizen or lawful 
permanent resident.

Respondent Errico in No. 54, a native of Italy, falsely 
represented to the immigration authorities that he was 
a skilled mechanic with specialized experience in repair-
ing foreign automobiles. On the basis of that misrepre-
sentation he was granted first preference quota status 
under the statutory preference scheme then in effect, and 
entered the United States in 1959 with his wife. A child 
was born to the couple in 1960 and acquired United States 
citizenship at birth. In 1963 deportation proceedings 
were commenced against Errico on the ground that he 
was excludable at the time of entry as not “of the proper 
status under the quota specified in the immigrant visa.” * 2

x75 Stat. 655 (1961), 8 U. S. C. §1251 (f).
2 Section 211 (a)(4) of the Immigration and Nationality Act, 66 

Stat. 181 (1952), later amended, 79 Stat. 917 (1965), 8 U. S. C. 
§1181 (a) (1964 ed., Supp. I). Aliens who were excludable at the 
time of entry under the law then existing are deportable under 
§ 241 (a)(1), 66 Stat. 204 (1952), as amended, 8 U. S. C. § 1251 (a)(1).
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Throughout the proceedings Errico insisted that he was 
saved from deportation by § 241 (f). The special inquiry 
officer of the Immigration and Naturalization Service 
ruled that relief under § 241 (f) was not available because 
Errico had not complied with quota requirements and, 
hence, was not “otherwise admissible at the time of 
entry.” The Board of Immigration Appeals affirmed the 
deportation order but the Court of Appeals for the Ninth 
Circuit reversed, holding that the construction of the 
statute adopted by the Board would strip it of practically 
all meaning, since a material misrepresentation would 
presumably be given to conceal some factor that would 
bear on admissibility. 349 F. 2d 541. We granted 
certiorari. 383 U. S. 941.

Petitioner Scott in No. 91, a native of Jamaica, con-
tracted a marriage with a United States citizen by proxy 
solely for the purpose of obtaining nonquota status for 
entry into the country. She has never lived with her 
husband and never intended to do so. After entering the 
United States in 1958, she gave birth to an illegitimate 
child, who became an American citizen at birth. When 
the fraud was discovered, deportation proceedings were 
begun, and a special inquiry officer of the Immigration 
and Naturalization Service found her deportable on the 
ground that she was not a nonquota immigrant as speci-
fied in her visa.3 The Board of Immigration Appeals 
affirmed, and the Court of Appeals for the Second Cir-
cuit affirmed the Board. 350 F. 2d 279. The court 
agreed with the Board of Immigration Appeals that a 
sham marriage contracted solely to circumvent the immi-
gration laws would not confer nonquota status on an 
alien as the spouse of an American citizen. It also af-
firmed the ruling that Mrs. Scott was not entitled to relief 
under § 241 (f) because she was not otherwise admissible

3 Section 211 (a)(3), 66 Stat. 181 (1952), later amended, 79 Stat. 
917 (1965), 8 U. S. C. § 1181 (a) (1964 ed., Supp. I).
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at the time of entry, since her country’s quota was over-
subscribed. We granted certiorari. 383 U. S. 941.

At the outset it should be noted that even the Govern-
ment agrees that § 241 (f) cannot be applied with strict 
literalness. Literally, § 241 (f) applies only when the 
alien is charged with entering in violation of § 212 
(a)(19) of the statute, which excludes from entry “[a]ny 
alien who . . . has procured a visa or other documenta-
tion ... by fraud, or by willfully misrepresenting a 
material fact.” 4 Under this interpretation, an alien who 
entered by fraud could be deported for having entered 
with a defective visa or for other documentary irregu-
larities even if he would have been admissible if he had 
not committed the fraud. The Government concedes 
that such an interpretation would be inconsistent with 
the manifest purpose of the section, and the administra-
tive authorities have consistently held that § 241 (f) 
waives any deportation charge that results directly from 
the misrepresentation regardless of the section of the 
statute under which the charge was brought, provided 
that the alien was “otherwise admissible at the time of 
entry.” 5 The Government’s argument in both cases is 
that to be otherwise admissible at the time of entry the 
alien must show that he would have been admitted even 
if he had not lied, and that the aliens in these cases 
would not have been admitted because of the quota re-
strictions. It is the argument of the aliens that our 
adoption of the government thesis would negate the 
intention of Congress to apply fair humanitarian stand-
ards in granting relief from the consequences of their 
fraud to aliens who are close relatives of United States 
citizens, and that the statute would have practically no 
effect if construed as the Government argues, since it

4 66 Stat. 183 (1952), as amended, 8 U. S. C. § 1182 (a) (19).
5 See Matter of S—, 7 I. & N. Dec. 715 (1958); Matter of Y—, 

8 I. & N. Dec. 143 (1959).

233-653 0 - 67 - 21
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requires a considerable stretch of the imagination to con-
ceive of an alien making a material misrepresentation 
that did not conceal some factor that would make him 
inadmissible.

The sharp divergence of opinion among the circuit 
judges in these cases indicates that the meaning of the 
words “otherwise admissible” is not obvious. An inter-
pretation of these words requires close attention to the 
language of § 241 (f), to the language of its predecessor, 
§ 7 of the 1957 Act,6 and to the legislative history of these 
provisions.

The legislative history begins with the enactment of 
the Displaced Persons Act of 1948, 62 Stat. 1009. This 
Act provided for the admission to the United States of 
thousands of war refugees, many from countries that had 
fallen behind the Iron Curtain. Some of these refugees 
misrepresented their nationality or homeland while in 
Europe to avoid being repatriated to a Communist coun-
try. In so doing, however, they fell afoul of § 10 of the 
Act, which provided that persons making willful misrep-
resentations for the purpose of gaining admission “shall 
thereafter not be admissible into the United States.” 
The plight of these refugees, who were excluded from the 
United States for misrepresentations that were generally 
felt to be justifiable, inspired recurring proposals for stat-
utory reform. When the Act was revised and codified in 
1952, the House Committee recommended adding a pro-
vision to save such refugees from deportation when they 
had misrepresented their nationality or homeland only 
to avoid repatriation and persecution.7 The Conference 
Committee deleted the provision, but announced its sym-
pathy with the refugees in the following terms:

“It is also the opinion of the conferees that the 
sections of the bill which provide for the exclusion

6 Pub. L. 85-316, 71 Stat. 639 (1957).
7 See H. R. Rep. No. 1365, 82d Cong., 2d Sess., p. 128 (1952).
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of aliens who obtained travel documents by fraud 
or by willfully misrepresenting a material fact, 
should not serve to exclude or to deport certain bona 
fide refugees who in fear of being forcibly repatriated 
to their former homelands misrepresented their place 
of birth when applying for a visa and such misrep-
resentation did not have as its basis the desire to 
evade the quota provisions of the law or an investi-
gation in the place of their former residence. The 
conferees wish to emphasize that in applying fair 
humanitarian standards in the administrative adjudi-
cation of such cases, every effort is to be made to 
prevent the evasion of law by fraud and to protect 
the interest of the United States.” H. R. Rep. No. 
2096, 82d Cong., 2d Sess., p. 128 (1952).

The Immigration and Naturalization Service and the 
Attorney General did not construe the statute as the 
Conference Committee had recommended, believing that 
the explicit statutory language did not allow for an 
exemption for justifiable misrepresentations. Refugees 
who misrepresented their place of origin were always 
found to have concealed a material fact, since the 
misrepresentation hindered an investigation of their 
background.8

The misrepresentation section was not the only provi-
sion of the 1952 legislation that was widely thought to 
be unnecessarily harsh and restrictive, and in 1957 Con-
gress passed legislation alleviating in many respects the 
stricter provisions of the earlier legislation. The pur-
pose of the 1957 Act is perfectly clear from its terms, 
as well as from the relevant House and Senate Com-

8 See Matter of B— and P— 2 I. & N. Dec. 638 (1947); H. R. 
Rep. No. 1199, 85th Cong., 1st Sess., p. 10 (1957).
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mittee Reports.9 The most important provisions of the 
Act provide for special nonquota status for the adopted 
children or illegitimate children of immigrant parents, 
and for orphans who have been or are to be adopted by 
United States citizens. Other important provisions allow 
the Attorney General to waive certain grounds for ex-
clusion or deportation, including affliction with tubercu-
losis or conviction of a crime involving moral turpitude, 
on behalf of aliens who are near relatives of United 
States citizens or of aliens lawfully admitted for per-
manent residence. The intent of the Act is plainly to 
grant exceptions to the rigorous provisions of the 1952 
Act for the purpose of keeping family units together. 
Congress felt that, in many circumstances, it was more 
important to unite families and preserve family ties than 
it was to enforce strictly the quota limitations or even 
the many restrictive sections that are designed to keep 
undesirable or harmful aliens out of the country.10

In this context it is not surprising that Congress also 
granted relief to aliens facing exclusion or deportation

9 “The legislative history of the Immigration and Nationality Act 
clearly indicates that the Congress intended to provide for a liberal 
treatment of children and was concerned with the problem of keeping 
families of United States citizens and immigrants united.” H. R. 
Rep. No. 1199, 85th Cong., 1st Sess., p. 7 (1957). See also S. Rep. 
No. 1057, 85th Cong., 1st Sess. (1957).

10 It is in this context that the legislative history cited in the 
dissent should be understood. The remarks of Senator Eastland and 
Congressman Celler quoted in footnote 4 of the dissent in context do 
not refer to § 7 of the Act but to the provisions of the bill providing 
for the adoption of alien orphans. Furthermore, Senator Eastland 
and Congressman Celler did not mean that no exceptions to the 
quota requirements were intended to be created, because the basic 
purpose of the bill was to relax the quota system for adopted children 
and for certain other classes of aliens deemed deserving of relief. 
They were reassuring their colleagues that no fundamental changes 
in the quota system were contemplated.
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because they had gained entry through misrepresenta-
tion. Section 7 of the 1957 Act provided that:

“The provisions of section 241 of the Immigration 
and Nationality Act relating to the deportation of 
aliens within the United States on the ground that 
they were excludable at the time of entry as 
(1) aliens who have sought to procure, or have pro-
cured visas or other documentation, or entry into 
the United States by fraud or misrepresentation, 
or (2) aliens who were not of the nationality speci-
fied in their visas, shall not apply to an alien other-
wise admissible at the time of entry who (A) is the 
spouse, parent, or a child of a United States citizen 
or of an alien lawfully admitted for permanent resi-
dence; or (B) was admitted to the United States 
between December 22, 1945, and November 1, 1954, 
both dates inclusive, and misrepresented his nation-
ality, place of birth, identity, or residence in apply-
ing for a visa: Provided, That such alien described 
in clause (B) shall establish to the satisfaction of 
the Attorney General that the misrepresentation 
was predicated upon the alien’s fear of persecution 
because of race, religion, or political opinion if re-
patriated to his former home or residence, and was 
not committed for the purpose of evading the quota 
restrictions of the immigration laws or an investiga-
tion of the alien at the place of his former home, or 
residence, or elsewhere. After the effective date of 
this Act, any alien who is the spouse, parent, or 
child of a United States citizen or of an alien law-
fully admitted for permanent residence and who is 
excludable because (1) he seeks, has sought to pro-
cure, or has procured, a visa or other documentation, 
or entry into the United States, by fraud or mis-
representation, or (2) he admits the commission of 
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perjury in connection therewith, shall hereafter be 
granted a visa and admitted to the United States 
for permanent residence, if otherwise admissible, if 
the Attorney General in his discretion has consented 
to the alien’s applying or reapplying for a visa and 
for admission to the United States.”

This section waived deportation under certain circum-
stances for two classes of aliens who had entered by 
fraud or misrepresentation. First, an alien who was 
“the spouse, parent, or a child of a United States citi-
zen ...” was saved from deportation for his fraud if 
he was “otherwise admissible at the time of entry.” Sec-
ond, an alien who entered during the postwar period 
and misrepresented his nationality, place of birth, iden-
tity, or residence was saved from deportation if he was 
“otherwise admissible at the time of entry” and if he 
could

“establish to the satisfaction of the Attorney Gen-
eral that the misrepresentation was predicated upon 
the alien’s fear of persecution because of race, reli-
gion, or political opinion if repatriated to his former 
home or residence, and was not committed for the 
purpose of evading the quota restrictions of the 
immigration laws or an investigation of the alien 
at the place of his former home, or residence, or 
elsewhere.”

This language would be meaningless if an alien who 
committed fraud for the purpose of evading quota re-
strictions would be deportable as not “otherwise admis-
sible at the time of entry.” Congress must have felt 
that aliens who evaded quota restrictions by fraud would 
be “otherwise admissible at the time of entry” or it 
would not have found it necessary to provide further 
that, in the case of an alien not possessing a close familial 
relationship to a United States citizen or lawful per-
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manent resident, the fraud must not be for the purpose 
of evading quota restrictions.

This conclusion is reinforced by the fact that Congress 
further specified that the aliens who were not close rela-
tives of United States citizens must establish that their 
fraud was not committed for the purpose of evading an 
investigation. Fraud for the purpose of evading an in-
vestigation, if forgiven by the statute, would clearly 
leave the alien “otherwise admissible” if there were no 
other disqualifying factor. Elementary principles of 
statutory construction lead to the conclusion that Con-
gress meant to specify two specific types of fraud that 
would leave an alien “otherwise admissible” but that 
would nonetheless bar relief to those aliens who could 
not claim close relationship with a United States citizen 
or alien lawfully admitted for permanent residence.

The present § 241 (f) is essentially a re-enactment of 
§ 7 of the 1957 Act. The legislative history leaves no 
doubt that no substantive change in the section was 
intended.11 The provision dealing with aliens who had 
entered the United States between 1945 and 1954, and 
had misrepresented their nationality for fear of perse-
cution or repatriation, was omitted because it had ac-
complished its purpose; the rest of the section was 
retained intact.11 12 It could hardly be argued that Con-
gress intended to change the construction of the statute 
by this codification.

The intent of § 7 of the 1957 Act not to require that 
aliens who are close relatives of United States citizens 
have complied with quota restrictions to escape deporta-
tion for their fraud is clear from its language, and there 
is nothing in the legislative history to suggest that Con-
gress had in mind a contrary result. The only specific 

11 H. R. Rep. No. 1086, 87th Cong., 1st Sess., p. 37 (1961). See also 
107 Cong. Rec. 19653-19654 (1961) (remarks of Senator Eastland).

12 H. R. Rep. No. 1086, 87th Cong., 1st Sess., p. 37 (1961).
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reference to the part of § 7 that deals with close relatives 
of United States citizens or residents is in the House 
Committee Report, and it says only that most of the 
persons eligible for relief would be

“Mexican nationals, who, during the time when 
border-control operations suffered from regrettable 
laxity, were able to enter the United States, estab-
lish a family in this country, and were subsequently 
found to reside in the United States illegally.” 
H. R. Rep. No. 1199, 85th Cong., 1st Sess., p. 11.

Without doubt most of the aliens who had obtained 
entry into the United States by illegal means were Mexi-
cans, because it has always been far easier to avoid 
border restrictions when entering from Mexico than when 
entering from countries that do not have a common land 
border with the United States. There is nothing in the 
Committee Report to indicate that relief under the sec-
tion was intended to be restricted to Mexicans, however. 
Neither does it follow that, because Mexicans are not 
subject to quota restrictions, therefore nationals of coun-
tries that do have a quota must be within the quota 
to obtain relief.

The construction of the statute that we adopt in these 
cases is further reinforced when the section is regarded 
in the context of the 1957 Act. The fundamental pur-
pose of this legislation was to unite families. Refugees 
from Communist lands were also benefited, but the Act 
principally granted relief to persons who would be tempo-
rarily or permanently separated from their nearest rela-
tives if the strict requirements of the Immigration and 
Nationality Act, including the national quotas, were not 
relaxed for them. It was wholly consistent with this 
purpose for Congress to provide that immigrants who 
gained admission by misrepresentation, perhaps many 
years ago, should not be deported because their countries’ 
quotas were oversubscribed when they entered if the
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effect of deportation would be to separate families com-
posed in part of American citizens or lawful permanent 
residents.

Even if there were some doubt as to the correct con-
struction of the statute, the doubt should be resolved 
in favor of the alien. As this Court has held, even where 
a punitive section is being construed:

“We resolve the doubts in favor of that construc-
tion because deportation is a drastic measure and 
at times the equivalent of banishment or exile, 
Delgadillo v. Carmichael, 332 U. S. 388. It is the 
forfeiture for misconduct of a residence in this 
country. Such a forfeiture is a penalty. To con-
strue this statutory provision less generously to the 
alien might find support in logic. But since the 
stakes are considerable for the individual, we will 
not assume that Congress meant to trench on his 
freedom beyond that which is required by the nar-
rowest of several possible meanings of the words 
used.” Fong Haw Tan v. Phelan, 333 U. S. 6, 10. 

See also Barber v. Gonzales, 347 U. S. 637, 642-643. 
The 1957 Act was not a punitive statute, and § 7 of that 
Act, now codified as § 241 (f), in particular was designed 
to accomplish a humanitarian result. We conclude that 
to give meaning to the statute in the light of its humani-
tarian purpose of preventing the breaking up of families 
composed in part at least of American citizens, the con-
flict between the circuits must be resolved in favor of 
the aliens, and that the Errico decision must be affirmed 
and the Scott decision reversed.

It is so ordered.

Mr . Justice  Stew art , with whom Mr . Justi ce  
Harlan  and Mr . Justice  White  join, dissenting.

The facts in one of these cases (No. 91) vividly illus-
trate the effect of the Court’s interpretation of § 241 (f)
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of the Immigration and Nationality Act. The peti-
tioner, a resident of Jamaica, paid for a sham marriage 
with an American citizen. A ceremony was held, but the 
petitioner and her “husband” parted immediately and 
have not seen each other since. However, the pretended 
marriage served its purpose; the petitioner was admitted 
into this country as a nonquota immigrant upon her 
false representation that she was the wife of a United 
States citizen. After this fraudulent entry she managed 
to become the actual parent of a United States citizen 
by conceiving and bearing an illegitimate child here.

The Court holds that this unsavory series of events 
gives the petitioner an unqualified right under § 241 (f) 
to remain in this country ahead of all the honest people 
waiting in Jamaica and elsewhere to gain lawful entry.1 
I can find no support in the statute for such an odd and 
inequitable result.

Section 241 (f) provides as follows:
“The provisions of this section relating to the 

deportation of aliens within the United States on 
the ground that they were excludable at the time 
of entry as aliens who have sought to procure, or 
have procured visas or other documentation, or 
entry into the United States by fraud or misrepre-
sentation shall not apply to an alien otherwise ad-
missible at the time of entry who is the spouse, 
parent, or a child of a United States citizen or of 
an alien lawfully admitted for permanent residence.” 

It seems clear to me, for two separate and independ-
ently sufficient reasons, that this statute does not operate 
to bar the deportation of the aliens in the cases now

1 When “Mrs. Scott” made her fraudulent entry in 1958, Jamaica 
had an annual quota of 100 immigrants and a waiting list of 21,759 
hopeful applicants. The corresponding figures for Italy in 1959, 
the year of Mr. Errico’s entry, were 5,666 and 162,612.
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before us. In the first place, § 241 (f) has application 
only to the deportation provisions which are based upon 
fraudulent entry, and the aliens in these two cases were 
not ordered to be deported under those provisions. 
Secondly, even if it were generally applicable, § 241 (f) 
does not cover the aliens involved in these two cases, 
because neither of them was “otherwise admissible” at 
the time of entry.

I.
Section 241 (f) by its terms neutralizes only those 

“provisions . . . relating to the deportation of aliens 
within the United States on the ground that they . . . 
sought to procure . . . entry into the United States by 
fraud or misrepresentation . . . .” Although the aliens 
in these two cases could have been deported under those 
“provisions,” the deportation proceedings in both cases 
were in fact brought on grounds unrelated to their pro-
curement of fraudulent visas. Both aliens were ordered 
to be deported, not because of their fraud, but because 
they were not properly within their countries’ quotas.

The plain terms of § 241 (f), therefore, do not even 
potentially apply to these aliens.2 To hold that § 241 (f) 
is relevant to these cases is tantamount to holding that

2 The Court states that the Government “concedes” and that 
“administrative authorities have consistently held that § 241 (f) 
waives any deportation charge that results directly from the mis-
representation.” Ante, at 217. But this concession and admin-
istrative practice fall far short of covering these cases. For here 
the grounds for deportation did not “[result] directly from the mis-
representation.” They antedated and were the reason for the mis-
representation. The “administrative authorities” cited by the Court 
turned upon this distinction. In Matter of Y—, 8 I. & N. Dec. 143 
(1959), for example, the Board of Immigration Appeals broadened 
§ 241 (f) enough to cover fraud-related administrative procedural 
defects in the alien’s entry. It is this construction of § 241 (f) which 
the Government concedes, not the Court’s construction which broad-
ens the statute to excuse all disqualifications for entry.
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it is applicable to bar deportation based on any ground at 
all so long as the alien lied about that ground at the time 
of his unlawful entry.3 I think nothing could be further 
from the statutory language or the congressional purpose.

II.
But even if § 241 (f) were generally applicable, these 

aliens could not claim its benefits because they were not 
within their respective national immigration quotas and 
therefore were not “otherwise admissible” at the time 
they entered the United States. That is the clear import 
of the statutory qualification, if its words are to be taken 
at their face value. That, too, has been the uniform 
and consistent administrative construction of the statute. 
See Matter of D’O—, 8 I. & N. Dec. 215 (1958); Matter 
of Slade, 10 I. & N. Dec. 128 (1962).

To except quota requirements of admissibility from 
the statutory qualification of “otherwise admissible” 
would undercut the elaborate quota system which was 
for years at the heart of the immigration laws. Yet the 
legislative history of the predecessor of § 241 (f), § 7 of 
the 1957 Act, makes clear that the limited relief given 
by the statute was to have no effect at all on the quota 
system.4

3 Thus, a Communist who had lied to the immigration authorities 
about his party membership at the time of entry could invoke 
§ 241 (f) and remain in this country, while one who had told the 
truth, but was admitted by virtue of an administrative error, could 
be deported. See §212 (a) (28), Immigration and Nationality Act.

4 Senator Eastland, Chairman of the Committee which sponsored 
the 1957 amendments to the Immigration Act, stated, “the bill does 
not modify the national origins quota provisions.” 103 Cong. Rec. 
15487 (Aug. 21, 1957). See also 103 Cong. Rec. 16300 (Aug. 28, 
1957) (remarks of Congressman Celler), “(The bill] makes no 
changes—no changes whatsoever, in the controversial issue of the 
national origins quota system.”

Pub. L. 89-236, 79 Stat. 911, made substantial changes in the 
quota system. But that statute, passed in 1965, hardly indicates a
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Moreover, the consistent use of the same qualifying 
phrase, “otherwise admissible” in other sections of the 
Immigration and Nationality Act makes clear that, as a 
term of art, it includes quota admissibility. The term 
typically follows a definition of grounds for admissibility 
or for exceptions to deportation, to insure that all the 
other relevant requirements of the Act are imposed upon 
the alien.* 5

Thus the plain meaning of the “otherwise admissible” 
qualification, as well as legislative policy and legislative 
history, all indicate that the term serves the same basic 
function in § 241 (f) as in other sections of the Act. 
Fraud is removed as a ground for deportation of those 
with the requisite family ties, and “otherwise admissible” 
insures the integrity of the remainder of the statutory 
scheme.6

congressional intent in 1957 or in 1961 (when the present statute 
was revised) to abandon quota requirements.

5 See, e. g., §§211 (a) and (b); The War Brides Act, 59 Stat. 659.
6 Under § 7 of the 1957 Act certain aliens had to establish both 

that they were “otherwise admissible” and that they had not lied to 
evade quota restrictions. The Court reasons from this that quota 
restrictions are not embodied in the “otherwise admissible” qualifi-
cation. But this reasoning is inconsistent with the Court’s conclusion 
concerning the general applicability of §241 (f), discussed in Part I 
of this dissent.

Section 7 of the earlier Act provided as follows:
“The provisions of section 241 of the Immigration and Nationality 

Act relating to the deportation of aliens within the United States 
on the ground that they were excludable at the time of entry 
as (1) aliens who have sought to procure, or have procured visas 
or other documentation, or entry into the United States by fraud 
or misrepresentation, or (2) aliens who were not of the nationality 
specified in their visas, shall not apply to an alien otherwise admis-
sible at the time of entry who . . . .” (Emphasis supplied.) 
If the present meaning of “otherwise admissible” is to be determined 
by the 1957 Act, so then must other parts of the statute be simi-
larly determined. Section 241 (f) begins with words almost identical 
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The Court justifies its disregard of the plain meaning 
and consistent administrative construction of § 241 (f) 
by resort to the spirit of humanitarianism which is said 
to have moved Congress to enact the statute. No doubt 
Congress in 1957 was concerned with giving relief to some 
aliens who had entered this country by illegal means and 
established families here. But the people who were to 
benefit from this genuine human concern were those 
from countries like Mexico, which had no quota restric-
tions, and those who had misrepresented their national 
origins in order to avoid repatriation to Iron Curtain 
countries. There is nothing to indicate that Congress 
enacted this legislation to allow wholesale evasion of the 
Immigration and Nationality Act or as a general reward 
for fraud.

I respectfully dissent.

to those quoted above. But the second ground of applicability—to 
“aliens who were not of the nationality specified in their visas”—is 
omitted. Thus, lies about nationality were not forgiven by the 
first part of the 1957 Act and are not, by the Court’s reasoning, 
excused by § 241 (f), the successor statute. And since there is noth-
ing to distinguish lies about nationality that avoid quota restrictions 
from other lies with the same effect, the reasoning that leads to the 
Court’s conclusion that the aliens were “otherwise admissible” leads 
also to the conclusion that § 241 (f) is not applicable at all in 
these cases.
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Georgia’s Constitution since 1824 has provided that a majority of 
the state legislature shall select the Governor from the two candi-
dates with the highest number of votes in a general election where 
no gubernatorial candidate received a majority vote, a situation 
which arose in the November 8, 1966, general election. On equal 
protection grounds a three-judge District Court invalidated the 
provision. Held: Georgia’s provision for selecting a Governor is 
not invalid under the Equal Protection Clause of the Fourteenth 
Amendment. Pp. 233-236.

(a) A State can permit its legislative body to elect its Governor, 
there being no federal constitutional provision prescribing the 
method a State must use to select its Governor. Gray v. Sanders, 
372 U. S. 368, distinguished. Pp. 233-234.

(b) The Georgia Legislature is not disqualified for malappor-
tionment to elect a Governor, since under Toombs v. Fortson, 384 
U. S. 210, this Court held that it could function until May 1, 1968. 
P. 235.

(c) The obligation under an oath taken by Democratic members 
of the legislature to support party candidates ended with the last 
general election, which is over. Pp. 235-236.

262 F. Supp. 93, reversed.

Harold N. Hill, Jr., Assistant Attorney General of 
Georgia, argued the cause for appellant. With him on 
the briefs were Arthur K. Bolton, Attorney General, 
G. Ernest Tidwell, Executive Assistant Attorney Gen-
eral, Coy R. Johnson, Assistant Attorney General, and 
Gerald H. Cohen and Alexander Cocalis, Deputy Assistant 
Attorneys General.

Charles Morgan, Jr., argued the cause for appellees 
Morris et al. With him on the briefs were Morris Brown
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and. Melvin L. Wulf. Emmet J. Bondurant II argued 
the cause for appellees Justice et al. With him on 
the briefs were Francis Shackelford and Randolph W. 
Thrower.

Mr . Just ice  Black  delivered the opinion of the Court.
Since 1824 a provision of the Constitution of the State 

of Georgia, now Art. V, § I, IT IV, has provided that its 
Governor shall be selected (1) by a majority of votes 
cast in a general election, and (2) if no candidate re-
ceives a majority of votes at such election, then a major-
ity of the members of the Georgia General Assembly shall 
elect the Governor “from the two persons having the 
highest number of votes . ...” 1 At the State’s general 
election, held Tuesday, November 8, 1966, no single can-
didate received a majority of the votes cast. A Georgia 
three-judge federal district court has in this case enjoined 
the State Assembly from electing one of the two highest 
candidates as Governor on the ground that this method 
of election, required by Article V of the Georgia Consti-
tution, would deny Georgia voters equal protection of the 
laws in violation of the Fourteenth Amendment. We 

1 Article V, §1, ^[IV (Ga. Code Ann. §2-3004). “How returns 
published.—The members of each branch of the General Assembly 
shall convene in the Representative Hall, and the President of the 
Senate and Speaker of the House of Representatives shall open and 
publish the returns in the presence and under the direction of the 
General Assembly; and the person having the majority of the whole 
number of votes, shall be declared duly elected Governor of this 
State; but, if no person shall have such majority, then from the 
two persons having the highest number of votes, who shall be in 
life, and shall not decline an election at the time appointed for the 
General Assembly to elect, the General Assembly shall immediately, 
elect a Governor viva voce; and in all cases of election of a Gov-
ernor by the General Assembly, a majority of the members present 
shall be necessary to a choice.”
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uphold the constitutionality of Article V of the State 
Constitution, for so long as this provision is applied as 
it is written, we perceive no conflict with the Equal 
Protection Clause. We reverse the District Court’s 
judgment.

The District Court erroneously relied on Gray v. 
Sanders, 372 U. S. 368, to strike down Article V of the 
State’s Constitution. The Gray case held that it had 
been demonstrated that Georgia voters were denied equal 
protection of the laws by the operation of a county-
unit system under which state officials were elected by 
a majority of counties voting as units instead of by a 
majority of individual voters. The result was that the 
number of votes of persons living in large counties was 
given no more weight in electing state officers than was 
given to a far fewer number of votes of persons residing 
in small counties. This discrimination against large 
county voters was held to deny them the equal protection 
of the laws. That case, as was emphasized, had to do with 
the equal right of “all who participate in the election,” 
372 U. S., at 379, to vote and have their votes counted 
without impairment or dilution. But as the Court said, 
372 U. S., at 378, the case was “only a voting case.” 
Not a word in the Court’s opinion indicated that it was 
intended to compel a State to elect its governors or any 
other state officers or agents through elections of the 
people rather than through selections by appointment 
or elections by the State Assembly. It is wrongly cited 
as having either expressly or impliedly decided that a 
State cannot, if it wishes, permit its legislative body to 
elect its Governor.

The language of Article V of the State Constitution 
struck down by the District Court has been a part of 
Georgia’s State Constitution since 1824 and was re-
adopted by the people in 1945. It set up two ways to

233-653 0 - 67 - 22
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select the Governor. The first, and preferred one, was 
election by a majority of the people; the second, and al-
ternative one, was election by the State Assembly if any 
one candidate failed to receive a majority of the popular 
vote. Under the second method, in the legislative election 
the votes of the people were not to be disregarded but the 
State Assembly was to consider them as, in effect, nom-
inating votes and to limit itself to choosing between the 
two persons on whom the people had bestowed the high-
est number of votes. There is no provision of the United 
States Constitution or any of its amendments which 
either expressly or impliedly dictates the method a State 
must use to select its Governor. A method which would 
be valid if initially employed is equally valid when em-
ployed as an alternative. It would be surprising to con-
clude that, after a State has already held two primaries 
and one general election to try to elect by a majority, the 
United States Constitution compels it to continue to hold 
elections in a futile effort to obtain a majority for some 
particular candidate. Statewide elections cost time and 
money and it is not strange that Georgia’s people decided 
to avoid repeated elections. The method they chose for 
this purpose was not unique, but was well known and fre-
quently utilized before and since the Revolutionary War. 
Georgia Governors were selected by the State Legisla-
ture, not the people, until 1824. At that time a new con-
stitution provided for popular election, but with the 
provision that upon the failure of any one candidate to 
receive a majority, the General Assembly should elect.

Two States, Mississippi and Vermont,2 that provide for 
majority voting also provide for state legislative election 
of their governors in case of no majority in the general 
election. Thirty-eight States of the Union which today 
provide for election of their governors by a plurality also

Miss. Const., Art. 5, §§140, 141; Vt. Const., c. II, §39.
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provide that in case of a tie vote the State Legislatures 
shall elect.3

It thus turns out that Georgia, clearly acting within 
its rights as a State, has decided that, any one candidate 
failing to obtain a majority in a general election, 
its General Assembly will elect its Governor. Its clear 
choice has remained in its constitution for 142 years. 
The District Court below treated Article V of the Georgia 
Constitution as the valid law of the State except as it 
thought itself compelled to strike it down because of 
Gray v. Sanders, supra. The Gray case, however, did 
no more than to require the State to eliminate the county-
unit machinery from its election system. The State did 
this in an election that resulted in the election of no 
candidate. Its duty now, under Article V of its Consti-
tution, is to proceed to have the General Assembly elect 
its Governor from the two highest candidates in the 
election, unless, as some of the parties contend, the entire 
legislative body is incapable of performing its responsi-
bility of electing a Governor because it is malapportioned. 
But this is not correct. In Toombs v. Fortson, 384 U. S. 
210, affirming 241 F. Supp. 65, we held that with certain 
exceptions, not here material, the Georgia Assembly 
could continue to function until May 1, 1968. Conse-
quently the Georgia Assembly is not disqualified to elect 
a Governor as required by Article V of the State’s 
Constitution. Neither is it disqualified by the fact that 
its Democratic members had obligated themselves to

3 This is by statutory provision in North Carolina and by consti-
tutional provision in Alabama, Arizona, Arkansas, Colorado, Con-
necticut, Delaware, Idaho, Illinois, Indiana, Iowa, Kansas, Louisiana, 
Maine, Maryland, Missouri, Montana, Nebraska, Nevada, New 
Hampshire, New Jersey, New Mexico, North Dakota, Ohio, Okla-
homa, Oregon, Pennsylvania, Rhode Island, South Carolina, South 
Dakota, Tennessee, Texas, Utah, Virginia, Washington, West Vir-
ginia, Wisconsin, and Wyoming.
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support the Democratic nominee in the general election 
on November 8, 1966. That election is over, and with 
it terminated any promises by the Democratic legislators 
to support the Democratic nominee.

Article V of Georgia’s Constitution provides a method 
for selecting the Governor which is as old as the Nation 
itself. Georgia does not violate the Equal Protection 
Clause by following this article as it was written.

Reversed.

Mr . Justice  Douglas , with whom The  Chief  Justic e , 
Mr . Justice  Brennan , and Mr . Just ice  Fortas  concur, 
dissenting.

This is an appeal from a decision of a three-judge dis-
trict court declaring unconstitutional and enjoining the 
enforcement of Article V, Section I, Paragraph IV, of 
the Georgia Constitution which authorizes the election 
of the Governor of Georgia by the General Assembly 
when no candidate has received a majority of the total 
votes cast in the general election.1

We are told that in the November 8, 1966, general elec-
tion for Governor, there were 955,770 votes cast as 
follows:

Howard H. Callaway.................... 449,894 votes or 47.07%
Lester G. Maddox.......................... 448,044 votes or 46.88%
Ellis G. Amall................................ 57,832 votes or 6.05%

The Georgia Election Code provides that “[n]o candi-
date shall be nominated for public office in any primary

1 The Georgia Constitution, Art. V, §1, IfIV, provides:
“The members of each branch of the General Assembly shall con-

vene in the Representative Hall, and the President of the Senate 
and Speaker of the House of Representatives shall open and publish 
the returns in the presence and under the direction of the General 
Assembly; and the person having the majority of the whole number 
of votes, shall be declared duly elected Governor of this State; but, 
if no person shall have such majority, then from the two persons
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or elected to public office in any election unless such can-
didate shall have received a majority of the votes cast 
to fill such nomination or public office.” Ga. Code Ann. 
§ 34-1514 (Supp. 1965). That law goes on to provide 
that where no candidate “receives a majority of the votes 
cast, a runoff primary or election shall be held, between 
the two candidates receiving the highest number of 
votes,” and the candidate who receives “a majority of 
the votes cast in such runoff” shall be declared the 
winner. The Attorney General of Georgia rendered an 
opinion on October 21, 1966, that the provisions of 
§ 34-1514 were in conflict with the provisions of the 
Georgia Constitution and that the latter controlled in 
the event no candidate for Governor received a majority 
in the general election.

This action for a declaratory judgment was brought 
by citizens of Georgia residing in counties throughout 
the State who voted in the November 8, 1966, general 
election for Governor. They ask for the benefit of a 
runoff election between the two candidates who received 
the highest number of votes as provided in § 34-1514 or 
a special election pursuant to the Georgia Election Code.* 2 
The District Court held the provision of the Georgia 
Constitution which placed the election of the Governor 
in the General Assembly unconstitutional and void,

having the highest number of votes, who shall be in life, and shall 
not decline an election at the time appointed for the General Assem-
bly to elect, the General Assembly shall immediately, elect a Gov-
ernor viva voce; and in all cases of election of a Governor by the 
General Assembly, a majority of the members present shall be 
necessary to a choice.”

2 Ga. Code Ann. §34-1515 (Supp. 1965) provides:
“Whenever any primary or election shall fail to fill a particular 

nomination or office and such failure cannot be cured by a runoff 
primary or election . . . then the authority, with whom the candi-
dates for such nomination or office filed their notice of candidacy, 
shall thereupon call a special primary or election to fill such position.”
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262 F. Supp. 93. It issued a stay for a period of 10 
days so as to enable the appellant to seek an additional 
stay here and retained jurisdiction for such other and 
further proceedings as might be deemed applicable and 
just. The case is here by appeal which we noted, and 
we expedited the hearing because of the urgency of the 
issue presented. Post, p. 955.

The Court misstates the question we must decide. 
It is not whether Georgia may select a Governor through 
a legislative election.3 It is whether the legislature may 
make the final choice when the election has been entrusted 
to the people and no candidate has received a majority of 
the votes. In other words, the legislative choice is only 
a part of the popular election machinery. The 1824 
amendment to the 1798 Constitution of Georgia, which 
gave the legislature power to elect a governor, treated 
that stage as only one of two in the general election.4 
The first stage, then as now, was an election open to “the 
persons qualified to vote for members of the general 
assembly.” Ga. Const. 1798, Art. II, § 2, as amended, 
1824.

It is said that the general election is over and that a 
new, and different, alternative procedure is now about 
to be used. But that is belied by the realities. The pri-
mary election selected the party candidates, the choices 
of the two parties are still in balance, and the legislative 
choice is restricted to those two candidates. The election, 
commencing with the primary, will indeed not be finally 
completed until the winner has taken the oath of office. 
Up to then the vacancy which occasioned the election has 
not been filled.

3 Georgia’s state auditor is chosen by the legislature. Ga. Code 
Ann. §40-1801.

4 Originally Georgia left the selection of Governor to the legisla-
ture, the House selecting three candidates and the Senate choosing 
one of the three by majority vote. Ga. Const. 1789, Art. II, §2.
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Our starting point is what we said in Gray v. Sanders, 
372 U. S. 368, 379-380:

“Once the geographical unit for which a represent-
ative is to be chosen is designated, all who par-
ticipate in the election are to have an equal vote— 
whatever their race, whatever their sex, whatever 
their occupation, whatever their income, and wher-
ever their home may be in that geographical unit. 
This is required by the Equal Protection Clause of 
the Fourteenth Amendment. The concept of ‘we 
the people’ under the Constitution visualizes no 
preferred class of voters but equality among those 
who meet the basic qualifications.”

It is argued with earnestness that if the electoral col-
lege can be used to select a President, a legislature can 
be used to select a governor. It is said that there is no 
more a violation of the “one person, one vote” principle 
in the one than in the other. But the Twelfth Amend-
ment creates the exception in case of a President. There 
is no like exception in the choice of a governor.5

“The only weighting of votes sanctioned by the 
Constitution concerns matters of representation, 
such as the allocation of Senators irrespective of 
population and the use of the electoral college in the 
choice of a President. . . . But once the class of 

5 “We think the analogies to the electoral college, to districting 
and redistricting, and to other phases of the problems of represen-
tation in state or federal legislatures or conventions are inapposite. 
The inclusion of the electoral college in the Constitution, as the 
result of specific historical concerns, validated the collegiate principle 
despite its inherent numerical inequality, but implied nothing about 
the use of an analogous system by a State in a statewide election. 
No such specific accommodation of the latter was ever undertaken, 
and therefore no validation of its numerical inequality ensued.” 
Gray v. Sanders, 372 U. S. 368, 378.
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voters is chosen and their qualifications specified, 
we see no constitutional way by which equality of 
voting power may be evaded. . . .

“The conception of political equality from the 
Declaration of Independence, to Lincoln’s Gettys-
burg Address, to the Fifteenth, Seventeenth, and 
Nineteenth Amendments can mean only one thing— 
one person, one vote.” Gray v. Sanders, supra, at 
380-381.

If the legislature is used to determine the outcome of 
a general election, the votes cast in that election would 
be weighted, contrary to the principle of “one person, 
one vote.” All the vices we found inherent in the 
county unit system in Gray v. Sanders are inherent 
when the choice is left to the legislature. A legislator 
when voting for governor has only a single vote. Even 
if he followed the majority vote of his constituency, 
he would necessarily disregard the votes of those who 
voted for the other candidate, whether their votes almost 
carried the day or were way in the minority.6 He would 
not be under a mandate to follow the majority or plu-
rality votes in his constituency, but might cast his single 
vote on the side of the minority in his district. Even if 
he voted for the candidate receiving a plurality of votes 
cast in his district and even if each Senator and Repre-
sentative followed the same course, a candidate who 
received a minority of the popular vote might receive a

6 In Gray v. Sanders, supra, in speaking of this same vice in the 
county unit system we said:

. . if a candidate won 6,000 of 10,000 votes in a particular 
county, he would get the entire unit vote, the 4,000 other votes for 
a different candidate being worth nothing and being counted only 
for the purpose of being discarded.” 372 U. 8., at 381, n. 12.
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clear majority of the votes cast in the legislature. As 
stated by the District Court:

“The Georgia election system in the constitutional 
provision now under consideration permits unequal 
treatment of the voters within the class of voters 
selected, and it thus cannot stand. Many argu-
ments may be made, but we need go no further 
than to point out, as stated, that the candidate 
receiving the lesser number of votes may be elected 
by the General Assembly. This would give greater 
weight to the votes of those citizens who voted for 
this candidate and necessarily dilute the votes of 
those citizens who cast their ballots for the candidate 
receiving the greater number of votes. The will of 
the greater number may be ignored.” 262 F. Supp., 
at 95.

I have said enough to indicate why the substitution 
of the Georgia Legislature for a runoff vote is an un-
constitutional weighting of votes, having all the vices 
of the county unit system that we invalidated in Gray 
v. Sanders.

What is approved today can, moreover, be the instru-
ment to perpetuate a “one party” system in like deroga-
tion of the principle of “one person, one vote.” The 
pledge that every Democratic member of the Georgia 
Legislature took provides in part: “I further pledge my-
self to support at the General Election of November 8, 
1966, all candidates nominated by the Democratic Party 
of the State of Georgia.” That election has not been 
completed. We are, as I have said, in the second stage 
of it. The Democrats control 183 seats 7 in a 205-member 
House and 46 seats in a 54-member Senate. We

7 This figure does not take into account a runoff election held on 
November 22, 1966, to fill a House seat.
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would be less than naive to believe that the momentum 
of that oath has now been dissipated and that the 
predominantly Democratic legislature has now become 
neutral.

The fact that this constitutional provision allowing the 
legislature to choose the Governor was adopted by the 
people of Georgia is “without federal constitutional sig-
nificance, if the scheme adopted fails to satisfy the basic 
requirements of the Equal Protection Clause, as deline-
ated in our opinion in Reynolds v. Sims.” See Lucas v. 
Colorado General Assembly, 377 U. S. 713, 737. We 
dealt there with an apportionment plan that had been 
adopted by a popular referendum. We repeat what we 
said: “A citizen’s constitutional rights can hardly be 
infringed simply because a majority of the people choose 
that it be.” Id., 736-737.

I would affirm the judgment of the three-judge court 
and remand the cause for the fashioning of an appro-
priate decree for a runoff election in which the people’s 
choice will be determined.

Mr . Justic e Fortas , with whom The  Chief  Justic e  
and Mr . Justic e Douglas  join, dissenting.

I join the opinion of my Brother Douglas , but I add 
the following:

The specific question before us is the validity of the 
Georgia constitutional provision which, after vesting in 
the people “full and complete power to elect a Gov-
ernor,” 1 provides that if no candidate receives a major-
ity, the legislature shall select the winner from the two 
candidates receiving the highest popular vote. The legis-
lature may select the candidate who received fewer popu-

1 Thompson v. Talmadge, 201 Ga. 867, 880, 41 S. E. 2d 883, 895 
(1947). Thompson invalidated selection of a Governor by the 
legislature when the candidate who received a majority of the votes 
cast died before taking office.
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lar votes than his rival. In my opinion, this scheme is 
forbidden by the Equal Protection Clause of the Four-
teenth Amendment as construed by this Court.

1. Gray v. Sanders, 372 U. S. 368 (1963), related to 
Georgia primary elections to nominate candidates for 
statewide office, including Governor. It held that where 
the vote cast by each citizen does not have full and 
equal effect as a result of operation of the county unit 
system, the Equal Protection Clause is violated. If the 
Constitution of Georgia incorporated the county unit 
system as part of the mechanics for election of Governor, 
I assume there would be no doubt that Gray v. Sanders 
would invalidate the provision. Unless the Court is 
overruling Gray v. Sanders, it presumably would not 
validate a Georgia constitutional provision which said 
that if a majority of the votes are not cast for one candi-
date, they will be recomputed on a county unit basis 
which is not proportionate to the voting population, and 
the result of that recomputation would determine the 
winner. It is no less a denial of equal protection of the 
laws for the result of an election to be determined, not 
by the voters, but by the legislature on a basis which 
is not related to the votes cast. No less than the county 
unit system, this means that the vote cast by a citizen 
is subject to nullification by the legislature. The integ-
rity of the vote is undermined and destroyed by any 
scheme which can result in the selection of a person 
as Governor who receives the lesser number of popular 
votes. If the voting right is to mean anything, it cer-
tainly must be protected against the possibility that 
victory will go to the loser.

2. It distorts reality to say, as the majority here do, 
that this election is to be scrubbed and ignored, and to 
proceed as if we were dealing with a situation in which 
Georgia’s Constitution merely provided for the selection 
of a Governor by the legislature. That is not the case.
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If it were the intent of the Constitution to scrub the 
popular election and to cause selection by the legislature 
as an independent process, the legislature would not be 
bound to select from the two who received at the polls 
the highest number of votes. The legislature would be 
given free choice. As my Brother Douglas ' opinion 
shows, the Constitution attempts something quite dif-
ferent. It purports to give the legislature power to com-
plete the process begun at the polls—to cast aside the vote 
of the electorate and award the office to the winner or the 
loser of the popular election, as it may see fit. The 
analogy to Gray v. Sanders is clear. This is just as 
if, for example, the voters expressed their preferences 
at the polls, and then the winner was selected not on the 
basis of receiving most votes, but on the basis of selection 
by officials of the counties concerned.2

3. The Georgia Legislature is concededly malappor- 
tioned, and is under a federal court order to reapportion 
itself. Toombs v. Fortson, 384 U. S. 210 (1966), affirm-
ing 241 F. Supp. 65 (D. C. N. D. Ga. 1965). See also 
Fortson v. Toombs, 379 U. S. 621 (1965). A majority of 
the legislators in Georgia’s legislature may represent a 
minority of the voters. But the Court today concludes 
that despite the fact that it has branded the legislature 
as apportioned in violation of the Constitution of the 
United States, it may nevertheless select the Governor. 
The Court states as its reason for disregarding this 
that ‘Tn Toombs v. Fortson ... we held that with cer-
tain exceptions, not here material, the Georgia Assembly 

2 This would resemble the presidential electoral college system. 
Gray v. Sanders expressly states that while this system is beyond 
judicial reach because it is specifically incorporated in the Federal 
Constitution, it does not indicate the constitutionality of analogous 
state schemes. 372 U. S., at 378. See also Reynolds v. Sims, 377 
U. S. 533, 572-577 (1964).
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could continue to function until May 1, 1968.” This is 
indeed a weak reed for so monumental a conclusion. The 
use of a malapportioned legislature to select a Governor 
is to perpetuate the electoral vices which this Court 
decreed that the Equal Protection Clause of the Four-
teenth Amendment forbade a State to incorporate in its 
election procedures. Reynolds v. Sims, 377 U. S. 533 
(1964); Gray v. Sanders, supra. We have declined to de-
prive a malapportioned legislature of its de facto status as 
a legislature. But not until today has this Court allowed 
a malapportioned legislature to be the device for doing 
indirectly what a State may not do directly. If this 
Court had foreseen that events would place the Georgia 
Legislature in a position to override the vote of a plu-
rality of the voters and to select as Governor of the 
State the loser at the polls, I expect that it would have 
included this power as one of the “exceptions,” forbid-
den to this legislature which, this Court has held, func-
tions only by judicial sufferance despite its constitutional 
infirmity. To a reader of Gray v. Sanders, Fortson v. 
Toombs, and Toombs n . Fortson, it must seem incon-
ceivable that the Court would permit this malapportioned 
legislature to select Georgia’s Governor in these circum-
stances. Indeed, the irony of the matter is that a three- 
judge federal court held that the Georgia Legislature 
was so malapportioned that it could not properly submit 
to the voters a new Constitution, adopted by both 
houses of the Georgia Legislature, which would have 
abolished the provisions for legislative selection of a 
Governor and have substituted a runoff or special elec-
tion. See Fortson v. Toombs, supra. On appeal, this 
Court, per curiam, declined to rule that the District 
Court’s decree was unlawful, but because it was repre-
sented that the decree might be moot, the Court re-
manded for reconsideration in light of the circumstances
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which allegedly made the decree no longer pertinent. 
Fortson, supra. But now the Court holds that this same 
unreformed legislature is not so malapportioned that 
it cannot itself select the Governor by its direct action! 
I confess total inability to understand how the two rulings 
can be reconciled.

4. In denying the applicability of Gray n . Sanders, 
the Court says that it was “only a voting case” and 
that it has nothing to do with a State’s decision that the 
voters will be ousted from their functions, the votes cast 
by them nullified, and the legislature authorized to select 
the candidate that most of the electorate repudiated. I 
respectfully submit that this, too, is “a voting case.” It 
is no less a voting case because it deals with a state mech-
anism for total disregard of the principle of one man, one 
vote. It is no less a voting case because it deals with the 
election of the Governor rather than his nomination as in 
Gray v. Sanders. I should assume—diffidently in view of 
today’s startling result—that this Court would not rule 
that the Federal Constitution would tolerate a state con-
stitutional provision that would enable the Governor to 
appoint the legislature—or to appoint any legislators for 
election districts if no candidate received a majority of 
the votes—or two-thirds—or three-fourths. But there 
is no difference in principle between this and the result 
sanctioned today. If a State can validly provide that the 
result at the polls can be disregarded and the outcome 
removed from democratic processes where no candi-
date for Governor receives a majority, there is no reason 
why the same rule cannot be applied to legislators. 
Moreover, the Court today announces in an offhand 
manner, as a side effect of today’s decision, without ade-
quate argument or consideration, that a State may today, 
as some States did long ago, provide that its Governor 
shall be selected by its legislature in total disregard of the 
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voters. I do not believe that the issue is so easy. Much 
water has gone under the bridge since the late 1700’s and 
the early 1800’s. Our understanding and conception of 
the rights guaranteed to the people by the “stately ad-
monitions” 3 of the Fourteenth Amendment have deep-
ened, and have resulted in a series of decisions,4 enriching 
the quality of our democracy, which certainly do not 
codify State’s rights, governmental theories or concep-
tions of human liberties as they existed in 1824, the date 
when Georgia adopted its present system of choosing a 
Governor. I have no doubt, for example, that in the 
early days of the Nation many of the state legislatures 
were malapportioned. See Reynolds v. Sims, supra, at 
573, n. 53, and 602-607 (dissent). But this did not en-
shrine that condition forever beyond the reach of consti-
tutional prohibition. Certainly, the antiquity of the 
practice did not cause this Court to refrain from invali-
dating malapportionment under the Equal Protection 
Clause. As Mr. Justice Holmes said long ago,

“[W]hen we are dealing with words that also are 
a constituent act, like the Constitution of the United 
States, we must realize that they have called into 
life a being the development of which could not have 
been foreseen completely by the most gifted of its 
begetters. It was enough for them to realize or to 
hope that they had created an organism; it has taken 
a century and has cost their successors much sweat 
and blood to prove that they created a nation. The 
case before us must be considered in the light of our

3 Learned Hand, Spirit of Liberty 163 (1960).
4 See, e. g., Baker v. Carr, 369 U. S. 186 (1962); Gray v. Sanders, 

supra; Wesberry v. Sanders, 376 U. S. 1 (1964); Reynolds v. Sims, 
377 U. S. 533 (1964); Harper v. Virginia Bd. of Elections, 383 
U. S. 663 (1966).
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whole experience and not merely in that of what was 
said a hundred years ago.” Missouri v. Holland, 
252 U. S. 416, 433 (1920).5

5. I do not believe that this Court is the sole custodian 
of the Constitution, or of the democratic liberties of the 
people. The power and the responsibility rest also with 

5 Only last Tenn, the Court held in Harper v. Virginia Bd. of 
Elections, 383 U. S. 663 (1966), that the right to vote in state 
elections cannot be burdened or conditioned by a poll tax. We 
observed:

“We agree, of course, with Mr. Justice Holmes that the Due 
Process Clause of the Fourteenth Amendment ‘does not enact Mr. 
Herbert Spencer’s Social Statics’ (Lochner v. New York, 198 U. S. 
45, 75). Likewise, the Equal Protection Clause is not shackled 
to the political theory of a particular era. In determining what 
lines are unconstitutionally discriminatory, we have never been 
confined to historic notions of equality, any more than we have 
restricted due process to a fixed catalogue of what was at a given 
time deemed to be the limits of fundamental rights. See Malloy v. 
Hogan, 378 U. S. 1, 5-6. Notions of what constitutes equal treat-
ment for purposes of the Equal Protection Clause do change.” 383 
U. S., at 669.
See also the classic statement by Mr. Justice Brandeis, in his dissent 
in Olmstead v. United States, 277 U. S. 438, 472 (1928):

“ ‘We must never forget,’ said Mr. Chief Justice Marshall in 
McCulloch v. Maryland, 4 Wheat. 316, 407, ‘that it is a consti-
tution we are expounding.’ Since then, this Court has repeatedly 
sustained the exercise of power by Congress, under various clauses 
of that instrument, over objects of which the Fathers could not 
have dreamed. . . . We have likewise held that general limitations 
on the powers of Government, like those embodied in the due 
process clauses of the Fifth and Fourteenth Amendments, do not 
forbid the United States or the States from meeting modem con-
ditions by regulations which ‘a century ago, or even half a century 
ago, probably would have been rejected as arbitrary and oppres-
sive.’ Village of Euclid v. Ambler Realty Co., 272 U. S. 365, 387; 
Buck v. Bell, 274 U. S. 200. Clauses guaranteeing to the individual 
protection against specific abuses of power, must have a similar 
capacity of adaptation to a changing world.”
See also Weems v. United States, 217 U. S. 349, 373 (1910).
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the States, the people, and with lower courts, including 
the courageous District Court that in the present case 
insisted upon following this Court’s decision in Gray v. 
Sanders. But if the people of Georgia—or Maine or 
California or New York, for that matter—should adopt 
a constitutional amendment to provide for election of 
their Governor by the legislature—or for selection of 
the upper house of their legislature by their Governor, 
for example—I do not believe that the constitutionality 
of these measures could be cavalierly assumed. Perhaps 
this Court’s voting rights cases could not so easily be 
nullified. Their meaning and thrust are perhaps deeper 
than the mechanics of the tally. They are, one may 
hope, not merely much ado about form. They repre-
sent, one has been led to believe, an acknowledgment 
that the republican form of government guaranteed by 
the Constitution, read in light of the General Welfare 
Clause, the guaranties of equal protection of the laws and 
the privileges and immunities of citizens of the United 
States, requires something more than an adherence to 
form. This Court’s apportionment and voting rights 
decisions soundly reflect a deepening conception, in keep-
ing with the development of our social, ethical, and 
religious understanding, of the meaning of our great con-
stitutional guaranties. As such, they have reinvigorated 
our national political life at its roots so that it may 
continue its growth to realization of the full stature of 
our constitutional ideal. Today’s decision is a startling 
reversal; a belittling, I say with all respect, of our 
Constitution’s dynamic provisions with respect to the 
basic instrument of democracy—the vote.

6. The Court brushes off Gray v. Sanders by saying 
that it has to do only with the “equal right” of all voters 
“to vote and have their votes counted without impair-
ment or dilution.” That is so. But that is precisely the 
issue in the present case. We have not heretofore been

233-653 0 - 67 - 23
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so beguiled by changes in the scenery that we have lost 
sight of principle. See Terry v. Adams, 345 U. S. 461, 
esp. 465, n. 1 (1953); Smith v. Allwright, 321 U. S. 649, 
661 (1944). See also Wesberry v. Sanders, 376 U. S. 1, 
17 (1964). Here, too, we are dealing at least with 
the “impairment” of the vote—indeed, with the oblitera-
tion of its effect. It is not merely the casting of the vote 
or its mechanical counting that is protected by the Con-
stitution. It is the function—the office—the effect given 
to the vote, that is protected.

A vote is not an object of art. It is the sacred and 
most important instrument of democracy and of freedom. 
In simple terms, the vote is meaningless—it no longer 
serves the purpose of the democratic society—unless it, 
taken in the aggregate with the votes of other citizens, 
results in effecting the will of those citizens provided 
that they are more numerous than those of differing 
views. That is the meaning and effect of the great con-
stitutional decisions of this Court.

In short, we must be vigilant to see that our Consti-
tution protects not just the right to cast a vote, but the 
right to have a vote fully serve its purpose. If the vote 
cast by all of those who favor a particular candidate 
exceeds the number cast in favor of a rival, the result is 
constitutionally protected as a matter of equal protection 
of the laws from nullification except by the voters them-
selves. The candidate receiving more votes than any 
other must receive the office unless he is disqualified on 
some constitutionally permissible basis or unless, in a 
runoff or some other type of election, the people properly 
and regularly, by their votes, decide differently. “The 
right to vote is too important in our free society to be 
stripped of judicial protection” 6 by any other interpre-
tation of our Constitution.

Wesberry v. Sanders, supra, at 7.
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In essence, Gray v. Sanders held that the Equal Pro-
tection Clause is violated when persons are elected 
to statewide office on a basis other than their receiving 
more votes than their rivals. In my opinion, this prin-
ciple is exactly applicable here.

It is with the greatest regret that I conclude that 
today’s decision reflects a retreat from constitutional 
principles so soundly and so proudly developed to apply 
the Constitution’s magnificent admonitions to the deep-
ening moral and human principles of our time. I would 
affirm the District Court.
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FIRST NATIONAL BANK OF LOGAN v. WALKER 
BANK & TRUST CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE TENTH CIRCUIT.

No. 51. Argued November 7-8, 1966.—Decided December 12, 1966*

The provisions of the National Bank Act, 12 U. S. C. § 36 (c), which 
authorize a national banking association, with the Comptroller of 
the Currency’s approval, to establish and operate branch banks 
if such operation is “at the time expressly authorized to State 
banks by the law of the State in question,” place national and 
state banks on a basis of “competitive equality” as far as branch 
banking is concerned, and national banks may establish branches 
only in accordance with all requirements and conditions applicable 
to state banks by state law. Pp. 256-262.

No. 51, 352 F. 2d 90; and Nos. 73 and 88, affirmed.

Theodore S. Perry argued the cause and filed briefs 
for petitioner in No. 51. John J. Wilson argued the 
cause for petitioner in No. 73. With him on the briefs 
was Charles J. Steele. Richard A. Posner argued the 
cause for petitioner in No. 88. With him on the briefs 
were Solicitor General Marshall, Assistant Attorney Gen-
eral Douglas, David L. Rose and Kathryn H. Baldwin.

Joseph S. Jones argued the cause and filed a brief for 
respondent in No. 51. James F. Bell argued the cause 
and filed a brief for respondent in Nos. 73 and 88.

Robert Y. Button, Attorney General, and Kenneth C. 
Patty, Assistant Attorney General, filed a brief for the 
Commonwealth of Virginia, as amicus curiae, urging

*Together with No. 73, First Security Bank of Utah, N. A. v. 
Commercial Security Bank, and No. 88, Saxon, Comptroller of the 
Currency v. Commercial Security Bank, on certiorari to the United 
States Court of Appeals for the District of Columbia Circuit.
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affirmance in all cases. Henry T. Wickham filed a brief 
for the Virginia Bankers Association, as amicus curiae, 
urging affirmance in Nos. 73 and 88.

Mr . Justic e  Clark  delivered the opinion of the Court.
These cases involve the construction of those portions 

of the National Bank Act, 44 Stat. 1228, 12 U. S. C. 
§ 36 (c), which authorize a national banking association, 
with the approval of the Comptroller of the Currency, to 
establish and operate new branches within the limits of 
the municipality in which the bank is located, if such 
operation is “at the time expressly authorized to State 
banks by the law of the State in question.” * 1 Two na-
tional banks with their main banking houses in Logan and 
Ogden, Utah, respectively, seek to open branches in those 
municipalities. The Utah statute prohibits Utah banks, 
with certain exceptions not here relevant, from establish-
ing branches except by taking over an existing bank which 
has been in operation for not less than five years. Utah 
Code Ann., Tit. 7, c. 3, § 6 (1965 Supp.).2 In No. 51, 

xThe National Bank Act, 44 Stat. 1228, 12 U. S. C. §§36 (c)(1) 
and (2) provides:

“(c) A national banking association may, with the approval of the 
Comptroller of the Currency, establish and operate new branches:
(1) Within the limits of the city, town or village in which said 
association is situated, if such establishment and operation are at the 
time expressly authorized to State banks by the law of the State in 
question; and (2) at any point within the State in which said 
association is situated, if such establishment and operation are at 
the time authorized to State banks by the statute law of the State 
in question by language specifically granting such authority affirma-
tively and not merely by implication or recognition, and subject 
to the restrictions as to location imposed by the law of the State on 
State banks.”

2 Utah Code Ann., Tit. 7, c. 3, § 6 (1965 Supp.), provides:
“7-3-6. Business conducted at banking house—Branching of 

offices—Violation of section a misdemeanor.—The business of every 



254 OCTOBER TERM, 1966.

Opinion of the Court. 385 U. S.

First National Bank of Logan v. Walker Bank & Trust 
Co., the petitioner seeks to establish a new branch in 
Logan, where its principal banking house is located, with-
out taking over an established bank. The District Court 
approved its doing so but the Court of Appeals reversed. 
352 F. 2d 90 (C. A. 10th Cir.), sub nom. Walker Bank & 
Trust Co. v. Saxon. In No. 73, First Security Bank of 
Utah, N. A. v. Commercial Security Bank, and No. 88, 
Saxon v. Commercial Security Bank, First Security seeks 
to establish a new branch in Ogden, in which its home 
office is situated, without taking over an established 
bank. The District Court held that state law must be 
complied with, 236 F. Supp. 457, and the Court of 
Appeals affirmed in a judgment, without opinion, citing 
Walker Bank & Trust Co., supra. In view of a conflict 
between these holdings and the decision in First National 
Bank of Smithfield v. Saxon, 352 F. 2d 267 (C. A. 4th 
Cir.), we granted certiorari, and consolidated the three 
cases for argument. 384 U. S. 925. We affirm the 
judgments.
1. The Facts.

In No. 51, the petitioner maintains its principal bank-
ing house in Logan, Utah, which is a second class city

bank shall be conducted only at its banking house and every bank 
shall receive deposits and pay checks only at its banking house except 
as hereinafter provided.

‘‘Except in cities of the first class, or within unincorporated areas 
of a county in which a city of the first class is located, no branch 
bank shall be established in any city or town in which is located a 
bank or banks, state or national, regularly transacting a customary 
banking business, unless the bank seeking to establish such branch 
shall take over an existing bank. No unit bank organized and 
operating at a point where there are other operating banks, state or 
national, shall be permitted to be acquired by another bank for the 
purpose of establishing a branch until such bank shall have been 
in operation as such for a period of five years.”
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under Utah law (Utah Code Ann., Tit. 10, c. 1, § 1 (1953, 
as amended)), and is therefore subject to § 7-3-6 of the 
Utah Code, supra. It applied to the Comptroller of the 
Currency for a certificate to establish an “inside” branch 
office in Logan. At the time of the application there 
were no other banks with their main banking offices in 
Logan. However, there were two branches of banks 
whose home offices were situated outside of Logan, one 
of which belonged to respondent, Walker Bank & Trust 
Co., whose home office was located in Salt Lake City. 
After a hearing, the Comptroller ordered the certificate 
issued. The respondent subsequently filed this suit 
seeking a declaratory judgment and injunctive relief 
against the Comptroller and First National claiming 
the action of the Comptroller to be void since the 
proposed branch was not taking over an established 
bank in Logan, as required by Utah. law. The District 
Court dismissed the complaint. It found “express 
authority” under Utah law for state banks to establish 
branch offices in Logan, relying on the general author-
ity of the statute and holding that the subsequent con-
ditions, such as the acquisition of another bank, did not 
“change the ‘express authority’ into a lack of authority 
on the part of State banks or a lack of a statutory ex-
pression of such authority, and [did] not add to the Fed-
eral statute a requirement that compliance be made by 
National banks with all State conditions.” 234 F. Supp. 
74, 78, n. 8. The Court of Appeals reversed, holding that 
the Congress in enacting § 36 (c)(1) acceded to state law 
and created “a competitive equality between state and 
national banks.” Finding that the trial court’s inter-
pretation was to the contrary, it declared “the proper 
approach is for the Comptroller to look at all the State 
law on branch banking not just part of it.” 352 F. 2d 
90, 94.
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In Nos. 73 and 88, the First Security Bank of Utah, 
a national bank, applied for a certificate from the Comp-
troller to establish a branch bank in Ogden, where it 
maintained its principal banking house. Its proposal 
was to open a new branch and not to take over an exist-
ing bank in Ogden. Under Utah law, Ogden is also a 
second class city and the “take over” provision of § 7-3-6, 
supra, was therefore applicable. Two other banks have 
their main offices in Ogden. After the Comptroller ap-
proved the issuance of the certificate, respondent filed 
suit in the District Court of the United States for the 
District of Columbia asking for injunctive and other re-
lief. The District Court imposed all of the restrictions 
of § 7-3-6 of Utah law on the establishment of national 
banks and the Court of Appeals for the District of Co-
lumbia Circuit affirmed, by a judgment without opinion, 
but cited the opinion of the 10th Circuit, Walker Bank & 
Trust Co., supra.
2. The National Bank Act: Its Background.

There has long been opposition to the exercise of fed-
eral power in the banking field. Indeed, President Jef-
ferson was opposed to the creation of the first Bank of 
the United States and President Jackson vetoed the Act 
of Congress extending the charter of the second Bank 
of the United States. However, the authority of Con-
gress to act in the field was resolved in the landmark 
case of McCulloch v. Maryland, 4 Wheat. 316 (1819). 
There Chief Justice Marshall, while admitting that it 
does not appear that a bank was in the contemplation 
of the Framers of the Constitution, held that a national 
bank could be chartered under the implied powers of 
the Congress as an instrumentality of the Federal Gov-
ernment to implement its fiscal powers. The paramount 
power of the Congress over national banks has, therefore, 
been settled for almost a century and a half.
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Nevertheless, no national banking act was adopted 
until 1863 (12 Stat. 665), and it was not until 1927 that 
Congress dealt with the problem before us in these cases. 
This inaction was possibly due to the fact that at the 
turn of the century, there were very few branch banks 
in the country. At that time only five national and 82 
state banks were operating branches with a total of 119 
branches. By the end of 1923, however, there were 91 
national and 580 state banks with a total of 2,054 
branches.3 The Comptroller of the Currency, in his 
Annual Report of 1923, recommended congressional 
action on branch banking. The report stated that if 
state banks continue to engage “in unlimited branch 
banking it will mean the eventual destruction of the 
national banking system . . . .” H. R. Doc. No. 90, 
68th Cong., 1st Sess., 6 (1924). Soon thereafter legisla-
tion was introduced to equalize national and state branch 
banking. The House Report on the measure, H. R. Rep. 
No. 83, 69th Cong., 1st Sess., 7 (1926), stated among 
other things:

“The bill recognizes the absolute necessity of tak-
ing legislative action with reference to the branch 
banking controversy. The present situation is in-
tolerable to the national banking system. The bill 
proposes the only practicable solution by stopping 
the further extension of state-wide branch banking 
in the Federal reserve system by State member 
banks and by permitting national banks to have 
branches in those cities where State banks are al-
lowed to have them under State laws.”

This bill failed to pass in the Senate and, although Con-
gress continued to study the problem, it was not until 

3 Board of Governors of the Federal Reserve System, Banking 
Studies 15, 428 (1941).
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1927 that the McFadden Act was adopted. The bill 
originated in the House and, in substance, proposed that 
both national and state banks be permitted to establish 
“inside” branches within the municipality of their main 
banking facilities in those States that permitted branch 
banking at the time of the enactment of the bill. H. R. 
Rep. No. 83, 69th Cong., 1st Sess., 4-5 (1926). The 
intent of the Congress to leave the question of the desira-
bility of branch banking up to the States is indicated 
by the fact that the Senate struck from the House 
bill the time limitation, thus permitting a subsequent 
change in state law to have a corresponding effect on 
the authority of national banks to engage in branch-
ing. The Senate Report concluded that the Act should 
permit “national banks to have branches in those cities 
where State banks are allowed to have them under State 
laws.” S. Rep. No. 473, 69th Cong., 1st Sess., 14 (1926). 
In the subsequent Conference Committee, the Senate 
position was adopted. State banks which were members 
of the Federal Reserve System were also limited to 
“inside” branches. A grandfather clause permitted re-
tention of branches operated at the date of enactment. 
H. R. Rep. No. 1481, 69th Cong., 1st Sess., 6 (1926). 
The Act was finally passed on February 25, 1927, and 
became known as the McFadden Act of 1927, taking its 
name from its sponsor, Representative McFadden. At 
the time of its enactment he characterized it in this 
language:

“As a result of the passage of this act, the national 
bank act has been so amended that national banks 
are able to meet the needs of modern industry and 
commerce and competitive equality has been es-
tablished among all member banks of the Federal 
reserve system.” (Emphasis added.) 68 Cong. 
Rec. 5815 (1927).
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During the economic depression there was much agi-
tation that bank failures were due to small undercap-
italized rural banks and that these banks should be sup-
planted by branches of larger and stronger banks. The 
Comptroller of the Currency advocated that national 
banks be permitted to branch regardless of state law. 
Hearings before a Subcommittee of the Senate Committee 
on Banking and Currency pursuant to S. Res. No. 71, 
71st Cong., 3d Sess., 7-10 (1931). Senator Carter 
Glass held a similar belief and introduced a bill that 
would authorize national banks to organize branches 
irrespective of state law beyond and “outside” the munic-
ipality of its principal banking house. His proposal was 
strenuously opposed and was eventually defeated. It 
was not until the Seventy-third Congress that the Bank-
ing Act of 1933 was adopted. Senator Glass, the ranking 
member of the Senate Committee on Banking and Cur-
rency and the dominant banking figure in the Congress, 
was sponsor of the Act. In reporting it to the Senate 
for passage, he said, the Act “required that the estab-
lishment of branch banks by national banks in States 
which by law permit branch banking should be under the 
regulations required by State law of State banks.” 77 
Cong. Rec. 3726 (1933). In a colloquy on the floor of 
the Senate with Senator Copeland as to the purpose of 
the Act (with reference to branch banking by national 
banks), Senator Glass said that it would be permissible 
“in only those States the laws of which permit branch 
banking, and only to the extent that the State laws per-
mit branch banking.” Moreover, to make it crystal clear, 
when Senator Copeland replied that “it permits branch 
banking only in those States where the State laws permit 
branch banking by State banks,” Senator Glass was care-
ful to repeat: “Only in those States and to the extent 
that the State laws permit branch banking.” (Emphasis 
added.) 76 Cong. Rec. 2511 (1933). Remarks of other
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members of Congress also indicate that they shared the 
understanding of Senator Glass. For example, Senator 
Vandenberg stated that §36 (c)(1) provides “that the 
branch-banking privilege so far as national banks are 
concerned shall follow the status established by State law 
in respect to the State privilege.” 76 Cong. Rec. 2262 
(1933). Likewise, Senator Long, who had joined a fili-
buster against an earlier version of the bill, stated at final 
passage that “[w]e have only undertaken to secure equal 
treatment for State banks” and that the bill had substan-
tially achieved that result. 77 Cong. Rec. 5862 (1933). 
In similar tone, Representative Bacon stated that 
branches of national banks may be established provided 
“this is permitted by the laws of that State and subject 
to them.” (Emphasis added.) 77 Cong. Rec. 3949 
(1933). And Representative Luce, a member of the 
Conference Committee, reported to the House:

“In the controversy over the respective merits of 
what are known as ‘unit banking’ and ‘branch bank-
ing systems,’ a controversy that has been alive and 
sharp for years, branch banking has been steadily 
gaining in favor. It is not, however, here proposed 
to give the advocates of branch banking any ad-
vantage. We do not go an inch beyond saying that 
the two ideas shall compete on equal terms and only 
where the States make the competition possible by 
letting their own institutions have branches.” 77 
Cong. Rec. 5896 (1933).

As finally passed, the Act permitted national banks to es-
tablish outside branches if such branches could be estab-
lished by state banks under state law. It is well to note 
that the same Act also removed the restriction on outside 
branch banking by state member banks previously 
imposed by the McFadden Act.
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3. The Policy of Competitive Equality.
It appears clear from this résumé of the legislative 

history of §36 (c)(1) and (2) that Congress intended 
to place national and state banks on a basis of “com-
petitive equality” insofar as branch banking was con-
cerned. Both sponsors of the applicable banking Acts, 
Representative McFadden and Senator Glass, so char-
acterized the legislation. It is not for us to so con-
strue the Acts as to frustrate this clear-cut purpose so 
forcefully expressed by both friend and foe of the legis-
lation at the time of its adoption. To us it appears 
beyond question that the Congress was continuing 
its policy of equalization first adopted in the National 
Bank Act of 1864. See Lewis v. Fidelity & Deposit Co., 
292 U. S. 559, 565-566 (1934); McClellan v. Chipman, 
164 U. S. 347 (1896); Chase Securities Corp. n . Hus-
band, 302 U. S. 660 (1938); Anderson Nat. Bank v. 
Luckett, 321 U. S. 233 (1944).

The Comptroller argues that Utah’s statute “expressly 
authorizes” state banks to have branches in their home 
municipalities. He maintains that the restriction, in the 
subsequent paragraph of the statute limiting branching 
solely to the taking over of an existing bank, is not ap-
plicable to national banks. It is a strange argument that 
permits one to pick and choose what portion of the law 
binds him. Indeed, it would fly in the face of the legisla-
tive history not to hold that national branch banking is 
limited to those States the laws of which permit it, and 
even there “only to the extent that the State laws permit 
branch banking.” Utah clearly permits it “only to the 
extent” that the proposed branch takes over an existing 
bank.

The Comptroller also contends that the Act supersedes 
state law only as to “whether” and “where” branches may 
be located and not the “method” by which this is effected.
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We believe that where a State allows branching only 
by taking over an existing bank, it expresses as much 
“whether” and “where” a branch may be located as does 
a prohibition or a limitation to the home office munici-
pality. As to the restriction being a “method,” we have 
concluded that since it is part and parcel of Utah’s 
policy, it was absorbed by the provisions of §§36 (c)(1) 
and (2), regardless of the tag placed upon it.

Affirmed.
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THE WESTERN DISTRICT OF NEW YORK.
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Appellee was indicted for violating 18 U. S. C. § 1953 by knowingly 
carrying from New Hampshire to New York 75 “acknowledgments 
of purchase” for “use” in the New Hampshire State Sweepstakes. 
A purchase acknowledgment, a receipt for the buyer’s retention, 
is practically a carbon copy of the sweepstakes ticket, which is 
retained in the machine at the time of purchase. Section 1953 
proscribes the carriage in interstate commerce (except by a com-
mon carrier) of any record, paper, or writing designed for use in 
a wagering pool with respect to a sporting event. The statute 
exempts parimutuel betting equipment, the transportation of 
betting materials for bets or sporting events into a State where 
such betting is legal, or the transportation of newspapers. Appellee 
moved to dismiss the indictment, contending that § 1953 was in-
tended to reach only organized crime or illegal gambling activities, 
neither of which was alleged; that the New Hampshire state 
lottery was not an “illegal” wagering pool; and that purchase 
acknowledgments were valueless and not for “use” in the state 
sweepstakes since their retention was not necessary to collect 
winnings. From the District Court’s dismissal of the indictment 
as charging acts not within the purview of § 1953, a direct appeal 
was taken to this Court. Held: The indictment states an offense 
under 18 U. S. C. § 1953. Pp. 266-271.

(a) Congress manifested the broad purpose of thwarting the 
interstate movement of gambling paraphernalia by all persons 
except common carriers. Pp. 266-267.

(b) The exemptions, which are consistent with the broad reach 
of the statute, would have included state-run wagering pools had 
Congress so intended. Pp. 268-269.

(c) By receipting the purchase and assuring the ticket owner 
of proper registration, the acknowledgment serves a purpose and 
constitutes “use” in the sweepstakes within the meaning of § 1953, 
at least here where the Government contends that it will prove
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that the acknowledgments specified in the indictment were being 
delivered by petitioner to out-of-state persons who had bought 
tickets through him. Pp. 269-271.

Reversed.

Jerome I. Chapman argued the cause for the United 
States, pro hoc vice, by special leave of Court. With 
him on the brief were Solicitor General Marshall, Assist-
ant Attorney General Vinson, Beatrice Rosenberg and 
Sidney M. Glazer.

Betty D. Friedlander argued the cause and filed a brief 
for appellee.

Joseph A. Millimet, by special leave of Court, argued 
the cause for the State of New Hampshire, as amicus 
curiae, urging affirmance. With him on the brief was 
George S. Pappagianis, Attorney General.

Mr . Justice  Harlan  delivered the opinion of the 
Court.

An indictment filed in the United States District Court 
for the Western District of New York charged appellee, 
Fabrizio, with knowingly carrying “in interstate com-
merce from Keene, State of New Hampshire to Elmira, 
State of New York, . . . records, papers and writings, 
to wit: 75 acknowledgements of purchase for a sweep-
stakes race of the State of New Hampshire, to be used, 
and adapted, devised and designed for use, in a wagering 
pool with respect to a sporting event, that is: a sweep-
stake race of the State of New Hampshire, as he then 
well knew; all in violation of Section 1953 of Title 18, 
U. S. C.” That section provides in pertinent part:

“(a) Whoever, except a common carrier in the 
usual course of its business, knowingly carries or 
sends in interstate or foreign commerce any record, 
paraphernalia, ticket, certificate, bills, slip, token, 
paper, writing, or other device used, or to be used, or
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adapted, devised, or designed for use in (a) book-
making; or (b) wagering pools with respect to a 
sporting event; or (c) in a numbers, policy, bolita, or 
similar game shall be fined not more than $10,000 
or imprisoned for not more than five years or both.

“(b) This section shall not apply to (1) pari-
mutuel betting equipment, parimutuel tickets where 
legally acquired, or parimutuel materials used or de-
signed for use at racetracks or other sporting events 
in connection with which betting is legal under ap-
plicable State law, or (2) the transportation of 
betting materials to be used in the placing of bets 
or wagers on a sporting event into a State in which 
such betting is legal under the statutes of that State, 
or (3) the carriage or transportation in interstate or 
foreign commerce of any newspaper or similar 
publication.”

In response to a limited demand for a bill of particu-
lars the Government stated that the only records, papers, 
and writings in issue were the specified 75 acknowledg-
ments, and that no violation of state law was charged. 
Appellee then moved to dismiss the indictment on the 
ground that it did “not set forth facts sufficient to charge 
the Defendant with the violation of” this statute. In a 
supporting affidavit three specific shortcomings were 
claimed. Appellee first contended that § 1953 was in-
tended to reach only the activities of organized crime or 
those participating in an illegal gambling or lottery en-
terprise. Absent an allegation that he was of this class 
no crime under the statute was charged. Appellee also 
contended that the indictment was deficient under the 
statute for failure to name an “illegal” wagering pool, 
the New Hampshire lottery being a state enterprise. 
Finally, it was urged that the allegation in the indict-
ment that the acknowledgments were “to be used, and 
adapted, devised and designed for use” in the New

233-653 0 - 67 - 24
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Hampshire Sweepstakes was impossible in fact or rested 
on a misinterpretation of “use” since the acknowledg-
ments were valueless, and need not have been retained 
in order to collect on the sweepstakes.

The District Court thereupon dismissed the indictment 
holding that “[t]he charge in the indictment does not 
come within the purpose of Section 1953 ... as dis-
closed in the legislative history of the Act.” The Gov-
ernment brought the case directly here under the pro-
visions of the Criminal Appeals Act, 18 U. S. C. § 3731. 
We noted probable jurisdiction, 383 U. S. 904. Our 
function under that Act is limited to the construction 
of the statute and “this Court is not at liberty to go 
beyond the question of the correctness of that construc-
tion and consider other objections to the indictment. 
The Government’s appeal does not open the whole case.” 
United States v. Borden Co., 308 U. S. 188, 193. See 
also United States v. Keitel, 211 U. S. 370.1 For reasons 
to follow, we reverse.

We turn to the specific deficiencies alleged by appellee, 
noting first that the indictment tracks the language of 
§ 1953 and thus makes it incumbent upon appellee to 
demonstrate that the additional allegations he claims 
to be necessary are required to fulfill the statutory pur-
pose. We may dispose quickly of appellee’s first con-
tention. The language of § 1953 makes it applicable 
to “Whoever, except a common carrier . . .” engages 
in the forbidden conduct. The need to exempt common 
carriers makes it clear that Congress painted with a 
broad brush, and did not limit the applicability of § 1953 
in the respects urged by appellee. In companion legisla-

1 Thus the sufficiency of the indictment as a pleading is not at 
issue, United States v. Gilliland, 312 U. S. 86, nor are questions 
relating to the bill of particulars presently before us. See United 
States v. Cornyns, 248 U. S. 349, 353. Of course on remand these 
questions will remain unaffected by anything decided today.
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tion where Congress wished to restrict the applicability of 
a provision to a given set of individuals, it did so with 
clear language.2 A statute limited without a clear defini-
tion of the covered group, as would be the case with 
§ 1953 under appellee’s view of it, might raise serious con-
stitutional problems. Lanzetta n . New Jersey, 306 U. S. 
451. And the asserted restriction would defeat one of 
the purposes of the section which is aimed not only at the 
paraphernalia of existing gambling activities but also at 
materials essential to the creation of such activities. As 
the legislative hearings made clear, such materials are 
often legally fabricated and transported by persons en-
gaged in legitimate businesses.3 Since the purpose of 
Congress was to thwart the interstate movement of such 
paraphernalia, the accomplishment of that goal required 
reaching “whoever” knowingly carried such materials in 
interstate commerce.4

Appellee’s next contention, earnestly supported by the 
State of New Hampshire as amicus, is based on a similar 
reading of the legislative intent. Appellee emphasizes 
the congressional desire to attack organized crime, a pur-
pose not served by restrictions on the distribution of

2 Thus 18 U. S. C. § 1084 is limited to persons “being engaged 
in the business of betting or wagering.”

3 See Hearings on H. R. 468 before Subcommittee No. 5 of the 
House Committee on the Judiciary, 87th Cong., 1st Sess., p. 261 
(testimony of Mr. Stinson for American Totalisator Co.); Hearings 
on S. 1653 before the Senate Committee on the Judiciary, 87th 
Cong., 1st Sess., pp. 20 (testimony of Mr. Jacobs for Jennings & 
Co.), 25 (testimony of Mr. Nelson for Bally Manufacturing Co.).

4 See, e. g., Hearings on H. R. 468, supra, n. 3, at 26, where the 
Attorney General made clear that the primary purpose of the bill 
was to assist local enforcement of laws pertaining to gambling 
and like offenses; S. Rep. No. 589, 87th Cong., 1st Sess., p. 2, 
specified that the prohibition of the bill was “on the transpor-
tation of wagering paraphernalia” and would, without amendment, 
have comprehended the shipment of parimutuel equipment by legiti-
mate business concerns.
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New Hampshire Sweepstakes materials. Appellee argues 
that the specific exemption in § 1953 (b) of certain legal 
gambling enterprises from the provisions of § 1953 (a) 
and the limitation of § 1953 (a) itself to three types of 
gambling favored by organized crime reflect a congres-
sional policy of respecting the individual gambling poli-
cies of the States and that these exemptions and limita-
tions are merely indicative of that general policy. The 
New Hampshire Sweepstakes not being in existence when 
§ 1953 was passed is necessarily exempted, so it is said, 
by policy rather than wording. The Government, on 
the other hand, contends that the specific exceptions 
point up the breadth of § 1953 (a) and the congressional 
desire to apply it except where Congress itself had care-
fully examined and approved exemption.

We find the Government’s contention more in keeping 
with the language and purposes of the Act. Although 
at least one State had legalized gambling activities at 
the time the bill was passed, and the Congress was cer-
tainly aware of legal sweepstakes run by governments 
in other countries, Congress did not limit the coverage 
of the statute to “unlawful” or “illegal” activities. The 
sponsors of the bill made it clear that the measure as 
drafted was not so limited.5 In passing 18 U. S. C. 
§ 1084 and 18 U. S. C. § 1952 as companion provisions

5 During the Senate Hearings Assistant Attorney General Miller, 
representing the Department of Justice, was specifically asked 
whether the bill was intended only to apply to “illegal” activities 
under state law. He unequivocally replied: “No sir. That proviso 
is not in here. It was the position of the Department that these types 
of paraphernalia, records, and other devices should be barred from 
interstate commerce.” Hearings on S. 1653, supra, note 3, p. 294. 
Before the House Committee studying the bill Mr. Miller was equally 
explicit. He noted that the Irish Sweepstakes would be covered 
by the bill and soon after declared that Congress might consider 
a special exemption for parimutuel materials since these arose in 
activities legal under state law. Hearings on H. R. 468, supra, 
n. 3, p. 352.
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to § 1953 Congress exempted transmission of legal gam-
bling information from the former and limited the latter 
to those engaged in “unlawful activity.” Thus it is 
reasonable to assume that Congress would have given 
a specific indication of exemption for state-run wagering 
pools if it had desired to exempt them.

Exemption would also defeat one of the principal pur-
poses of § 1953, aiding the States in the suppression of 
gambling where such gambling is contrary to state policy. 
For example, New York prohibits the sale of lottery 
tickets and the transfer of any paper purporting to repre-
sent an interest in a lottery “to be drawm within or with-
out” that State regardless of the legality of the lottery in 
the place of drawing. N. Y. Const., Art. I, § 9, N. Y. 
Penal Law §§ 1373, 1382. To allow the paraphernalia of 
a lottery, state-operated or not, to flow freely into New 
York might significantly endanger that policy. It is 
clear that the lottery statutes apply to state-operated as 
well as illegal lotteries, and that § 1953 was introduced 
to strengthen those statutes by closing the loopholes 
placed in them by the narrow interpretation of included 
materials by this Court in France v. United States, 164 
U. S. 676, and Francis v. United States, 188 U. S. 375.° 
It would be anomalous to hold that where Congress 
meant to bar the lottery tickets themselves from inter-
state commerce it would allow the free circulation of 
other paraphernalia of the lottery.

Appellee’s final contention raises a more troublesome 
problem under the Criminal Appeals Act under which this 
case is here. The indictment alleges the knowing inter-
state carriage of “records, papers and writings” and that 
these are “to be used, and adapted, devised and designed 
for use” in a forbidden activity. The Government con-
tends that the question whether an acknowledgment can

6 See H. R. Rep. No. 968, 87th Cong., 1st Sess., pp. 2-3; 107 Cong. 
Rec. 13902 (remarks of Senator Eastland).
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be, and was, so used is one of fact for the trial and not 
presently before this Court. In United States v. Wiesen- 
feld Warehouse Co., 376 U. S. 86, 91-92, the Court dealt 
with a defendant’s claim that a statute was not appli-
cable to him because of his peculiar situation by stating:

“Whatever the truth of this claim, it involves factual 
proof to be raised defensively at a trial on the merits. 
We are here concerned only with the construction 
of the statute as it relates to the sufficiency of the 
information, and not with the scope and reach of 
the statute as applied to such facts as may be devel-
oped by evidence adduced at a trial.”

Here, also, we might justifiably refuse to consider ap-
pellee’s contention. However, the operation of the New 
Hampshire Sweepstakes, while a matter of fact, is not a 
disputed issue and a valid question is raised as to the 
construction of the use requirement in § 1,953. Thus this 
case may be considered similar to United States v. Hvass, 
355 U. S. 570, where in an appeal under the Criminal 
Appeals Act this Court determined the question whether 
a district court rule was a “law of the United States” for 
the purposes of the perjury statute. Thus we may in-
quire whether an acknowledgment of purchase can, after 
issuance, have a use in the New Hampshire Sweepstakes.

New Hampshire Sweepstakes tickets are sold by a 
special machine. The customer writes a name and ad-
dress on each ticket and is not restricted to purchasing 
for himself.7 The owner of a ticket may be an individual 
who has not come to New Hampshire to make the pur-
chase. The completed ticket is held in storage in the 
machine and eventually used in the drawing. The ac-
knowledgment, practically a carbon copy of the ticket, is 
ejected from the machine. It need not be retained to 
collect a prize since all prizes are paid directly to the

7 New Hampshire Sweepstakes Commission, New Hampshire 
Sweepstakes Program 5-8.
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person named on the ticket, and thus appellee claims it 
has no use in the sweepstakes. But common sense and 
ordinary experience negative such a formalistic conclu-
sion. The acknowledgment serves a significant psycho-
logical purpose by receipting the purchase and assuring 
the owner that his ticket is properly registered. Before 
this function is fulfilled by delivery of the acknowledg-
ment to the owner of the ticket the acknowledgment 
remains a record, paper or writing “to be used” in the 
sweepstakes.8 The Government contends that it will 
prove that the acknowledgments specified in this indict-
ment were in fact being delivered to out-of-state ticket 
owners who had not themselves purchased their tickets 
in New Hampshire but had done so through Fabrizio 
and were thus assured of the proper completion of their 
purchases. We think it sufficient to hold that such a 
state of facts is comprehended by this indictment and 
within the terms of 18 U. S. C. § 1953. The constitu-
tional power of Congress to enact the statute as we have 
construed it is not questioned by appellee.

The judgment of the United States District Court for 
the Western District of New York is reversed and the 
case remanded to that court for further proceedings con- 
sistent with this opinion. It s0 ordered.

Mr . Justice  Stew art , whom Mr . Justic e Fortas  
joins, dissenting.

For me, the key issue in this case is whether the 
acknowledgments of purchase that the appellee carried 
from New Hampshire to New York come within the

8 See the colloquy between Assistant Attorney General Miller and 
Senators Keating and Kefauver reported at 293-294 of Senate 
Hearings on S. 1653, supra, n. 3. There Mr. Miller distinguished 
between paraphernalia which had served and exhausted its use, e. g., 
losing tickets on a horse race, and paraphernalia whose function was 
not yet exhausted.
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prohibition by 18 U. S. C. § 1953 (a) of interstate car-
riage of “any record, paraphernalia, ticket, certificate, 
bills, slip, token, paper, writing, or other device used, or to 
be used, or adapted, devised, or designed for use in . . . 
wagering pools with respect to a sporting event . . .
In the operation of New Hampshire’s sweepstakes, 
tickets are sold through special machines, and are re-
tained by the machines after the purchaser fills in a form 
provided for his name and address. After the tickets 
are drawn, winners are notified by telegram. The ma-
chines also provide the purchaser with an acknowledg-
ment of purchase, which is merely a record of the 
purchase transaction. In order to be eligible for and to 
receive a prize, the purchaser of a ticket need not retain 
or present this purchase acknowledgment.

The Government does not contend that federal law 
makes it a crime for a person from another State to visit 
New Hampshire, purchase a sweepstakes ticket there, and 
return to his home. But it has argued that if a visitor 
to New Hampshire returns home with a receipt that 
merely acknowledges his personal purchase and in no 
way affects his eligibility to receive a prize, he has com-
mitted a crime punishable by imprisonment of up to five 
years.1 Thus the Government requires us to assume that 
Congress has branded as felons many or most of the 
thousands of visitors to New Hampshire who have pur-
chased sweepstakes tickets there. I do not believe that 
Congress intended such an unexpected result, which only 
the most abjectly literal approach to statutory interpre-
tation could tolerate. No plausible legislative purpose 
would be served by the Government’s construction, for 
when an individual takes an acknowledgment of pur-
chase home from New Hampshire, merely retaining it as

118 U. S. C. § 1953 (a) provides that those who are convicted 
of a violation of the section “shall be fined not more than $10,000 
or imprisoned for not more than five years or both.”
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a personal record of his purchase, the anti-gambling 
policies of other States are in no way undermined, and 
no opening is provided for the growth of organized 
racketeering.

The Court apparently shares my concern with the 
overbroad reach of some of the Government’s contentions. 
For the Court’s opinion stresses that the Government has 
informed this Court that in its proof at trial it expects 
to show that the appellee carried acknowledgments of 
purchase to New York, not to retain them as personal 
records of his own purchases, but to deliver them to 
other people in New York on whose behalf the appellee 
purchased tickets in New Hampshire. The Court con-
cludes: “We think it sufficient to hold that such a state 
of facts is comprehended by this indictment and within 
the terms of 18 U. S. C. § 1953.” Ante, at 271. I 
agree that if the appellee had been charged with con-
ducting an interstate scheme for sale of sweepstakes 
tickets and the proof substantiated the charge, he 
could be validly convicted under § 1953. In such a case, 
the acknowledgments of purchase would be “used, or 
adapted ... for use in . . . wagering pools with respect 
to a sporting event . . .” because they would serve the 
essential role of providing the ultimate purchasers with 
a claim against the agent who had purchased tickets in 
New Hampshire on their behalf. The operation of such 
a scheme would have the effect of extending sweepstakes 
sales across state lines, would undermine the anti-
gambling policies of other States, and might provide 
fertile opportunities for racketeers.2

2 New Hampshire has enacted legislation, N. H. Rev. Stat. Ann. 
§284:21-o, designed to deter those who seek to profit from such 
a scheme:

“Purchase of Tickets for a Fee Prohibited. No person shall 
engage in the business of purchasing or offering to purchase a sweep-
stakes ticket or tickets for, in behalf of, or in the name of another 
for a fee or service charge which shall make the ultimate cost of
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However, I must emphatically disagree with the 
Court’s conclusion that “such a state of facts is compre-
hended by this indictment . . . The indictment 
merely charged the appellee with interstate transport of 
“acknowledgements of purchase for a sweepstakes race 
of the State of New Hampshire” and recited the language 
of § 1953.* 3 The Government also furnished a bill of 
particulars that, insofar as relevant, simply reiterated 
the bare charge that the appellee had carried acknowl-
edgments of purchase across state lines.4 These charges 
were consonant with the Government’s broad theory that 
all interstate carriage of acknowledgments of purchase 
is prohibited, even if the acknowledgment is retained 
solely as a personal record of the carrier’s own purchase. 
That interpretation of the statute, along with the indict-
ment that embodied it, was properly rejected by the 
trial court.

such ticket or tickets to the registered owner thereof greater than 
the legal price of such ticket or tickets as established by the sweep-
stakes commission under the authority of this subdivision. Whoever 
violates the provisions of this section shall be fined not more than 
five hundred dollars, or imprisoned not more than one year, or both.”

3 The indictment recites, in full: “The Grand Jury charges: That 
on or about the 24th day of August, 1964, ANTHONY L. FABRI-
ZIO, knowingly did carry in interstate commerce from Keene, State 
of New Hampshire to Elmira, State of New York, in the Western 
District of New York, records, papers and writings, to wit: 75 
acknowledgements of purchase for a sweepstakes race of the State 
of New Hampshire, to be used, and adapted, devised and designed 
for use, in a wagering pool with respect to a sporting event, that is: 
a sweepstake race of the State of New Hampshire, as he then well 
knew; all in violation of Section 1953 of Title 18, U. S. C.”

4 In response to the appellee’s contention that the indictment 
failed to state an offense, the Government’s bill of particulars 
stated: “It is claimed by the United States that defendant know-
ingly carried in interstate commerce in violation of § 1953, T. 18, 
United States Code, 75 written acknowledgements of purchase of 
State of New Hampshire First Sweepstakes Race of September, 
1964.”
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As the Court appears to concede, although the language 
of its opinion is not altogether clear, the appellee could 
be validly convicted only if he were shown to have par-
ticipated in an interstate scheme for selling sweepstakes 
chances to persons outside New Hampshire. But no 
hint that the appellee was being charged with such 
activities appears in the indictment or bill of particulars. 
The charges here fell far short of the established require-
ment that an indictment must specify the elements of 
the offense intended to be charged and apprise the de-
fendant of the case that he must be prepared to meet. 
See Russell v. United States, 369 U. S. 749, 760-772, 
and the cases discussed therein. And the Government 
is not entitled to enlarge the indictment now by revamp-
ing the whole theory of the prosecution and making new 
and additional charges against the appellee for the first 
time in the course of proceedings before this Court. 
This Court cannot remedy the deficiencies in the indict-
ment by retroactively reading the Government’s new 
charges into it.

We long ago rejected the notion that “it lies within 
the province of a court to change the charging part of 
an indictment to suit its own notions of what it ought 
to have been, or what the grand jury would probably 
have made it if their attention had been called to sug-
gested changes . . . .” Ex parte Bain, 121 U. S. 1, 10. 
See Stirone v. United States, 361 U. S. 212; Russell v. 
United States, 369 U. S. 749, 770-771. As the Court 
in Bain observed, “Any other doctrine would place the 
rights of the citizen ... at the mercy or control of 
the court or prosecuting attorney . . . .” 121 U. S., 
at 13. The Court’s opinion today ignores these estab-
lished principles, and allows the appellee to be tried for 
a crime that he was not charged with committing.

For these reasons, I respectfully dissent.
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WOODBY v. IMMIGRATION AND 
NATURALIZATION SERVICE.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT.

No. 40. Argued November 17, 1966.—Decided December 12, 1966*

In No. 80, the Court of Appeals for the Second Circuit originally 
set aside a deportation order against petitioner on the ground 
that the Government has the burden of proving the facts sup-
porting deportability beyond a reasonable doubt, but then re-
versed itself and held that the Government need only prove its 
case with reasonable, substantial, and probative evidence. In No. 
40, the Court of Appeals for the Sixth Circuit did not explicitly 
deal with the burden of persuasion imposed on the Government 
at the administrative level, but found only that the underlying 
deportation order was supported by reasonable, substantial, and 
probative evidence on the record considered as a whole. Section 
106 (a)(4) of the Immigration and Nationality Act states that a 
deportation order “if supported by reasonable, substantial, and 
probative evidence on the record considered as a whole, shall be 
conclusive,” and § 242 (b) (4) of the Act provides that “no deci-
sion of deportability shall be valid unless it is based upon reason-
able, substantial, and probative evidence.” Held: No deportation 
order may be entered unless the Government proves by clear, un-
equivocal, and convincing evidence that the facts alleged as 
grounds for deportation are true. Pp. 282-286.

(a) Sections 106(a)(4) and 242 (b)(4) of the Act are ad-
dressed to the scope of judicial review and not to the degree 
of proof required at the administrative level in deportation 
proceedings. Pp. 282-284.

(b) Congress has not specified the degree of proof required 
in deportation proceedings, a matter traditionally left to the 
courts to resolve. P. 284.

(c) In denaturalization and expatriation cases the Government 
has been required by the Court to establish its allegations by clear,

^Together with No. 80, Sherman v. Immigration and Naturaliza-
tion Service, on certiorari to the United States Court of Appeals for 
the Second Circuit, argued on November 16-17, 1966.
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unequivocal, and convincing evidence, and that burden of proof is 
likewise appropriate in deportation proceedings. Pp. 285-286.

No. 40, 370 F. 2d 989, and No. 80, 350 F. 2d 894, 901, judgments 
set aside and remanded.

Jacob A. Myers argued the cause for petitioner in No. 
40. With him on the briefs was Sidney G. Kusworm, Sr.

Francis X. Beytagh, Jr., argued the cause for respond-
ent in No. 40, pro hac vice, by special leave of Court. On 
the brief were Solicitor General Marshall, Assistant At-
torney General Vinson, Robert S. Rifkind, L. Paul 
Winings and Charles Gordon.

Joseph Forer argued the cause and filed briefs for 
petitioner in No. 80.

Charles Gordon argued the cause for respondent in 
No. 80. On the brief were Solicitor General Marshall, 
Assistant Attorney General Vinson, Richard A. Posner 
and Maurice A. Roberts.

Frank C. Newman, pro se, filed a brief for Newman 
et al., as amici curiae, in No. 80.

Mr . Justice  Stewar t  delivered the opinion of the 
Court.

The question presented by these cases is what burden 
of proof the Government must sustain in deportation 
proceedings. We have concluded that it is incumbent 
upon the Government in such proceedings to establish 
the facts supporting deportability by clear, unequivocal, 
and convincing evidence.

In Sherman (No. 80), the petitioner is a resident alien 
who entered this country from Poland in 1920 as a 14- 
year-old boy. In 1963 the Immigration and Naturaliza-
tion Service instituted proceedings to deport him upon 
the ground that he had re-entered the United States in 
1938, following a trip abroad, without inspection as an
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alien.1 After a hearing before a special inquiry officer, 
the petitioner was ordered to be deported, and the Board 
of Immigration Appeals dismissed his appeal.1 2

The Government’s evidence showed that the petitioner 
had obtained a passport in 1937 under the name of 
Samuel Levine, representing himself as a United States 
citizen. Someone using this passport sailed to France in 
June 1937, proceeded to Spain, returned to the United 
States in December 1938, aboard the S. S. Ausonia, and 
was admitted without being examined as an alien. To 
establish that it was the petitioner who had traveled 
under this passport, the Government introduced the 
testimony of Edward Morrow, an American citizen who 
had fought in the Spanish Civil War. Morrow was at 
first unable to remember the name Samuel Levine or 
identify the petitioner, but eventually stated that he 
thought he had known the petitioner as “Sam Levine,” 
had seen him while fighting for the Loyalists in Spain 
during 1937 and 1938, and had returned with him to the 
United States aboard the S. S. Ausonia in December 
1938. Morrow conceded that his recollection of events

1 Section 241 (a)(2) of the Immigration and Nationality Act of 
1952, 66 Stat. 204, 8 U. S. C. § 1251 (a)(2), provides for deporta-
tion of any alien who “entered the United States without inspection 
or at any time or place other than as designated by the Attorney 
General . . . .” Prior to 1952, the Government was required to 
bring deportation proceedings within five years of an alleged illegal 
entry, 39 Stat. 889 (1917), as amended, 8 U. S. C. § 155 (a) 
(1946 ed.). Thus, under the prior law, the petitioner would not 
have been subject to deportation proceedings commenced after 1943. 
However, this time limit was retroactively eliminated by the 1952 
Act, §241 (d), 66 Stat. 208, 8 U. S. C. § 1251 (d). See Develop-
ments in the Law’, Immigration and Nationality, 66 Harv. L. Rev. 
643, 683-684.

2 In conformity with its usual practice, the Board made its own 
independent determination of the factual issues after de novo exam-
ination of the record. See Gordon & Rosenfield, Immigration Law 
and Procedure 46-47 (1959).
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occurring 27 years earlier was imperfect, and admitted 
that his identification of the petitioner might be 
mistaken.

It is not clear what standard of proof the special 
inquiry officer and the Board of Immigration Appeals 
on de novo review applied in determining that it was 
the petitioner who had traveled to Spain and re-entered 
the United States under the Samuel Levine passport. 
At the outset of his opinion, the special inquiry officer 
stated that the Government must establish deportability 
“by reasonable, substantial and probative evidence,” 
without discussing what the burden of proof was. Later 
he concluded that the Government had established its 
contentions “with a solidarity far greater than required,” 
but did not further elucidate what was “required.” The 
Board of Immigration Appeals stated that it was “estab-
lished beyond any reasonable doubt” that the petitioner 
had obtained the Samuel Levine passport, and added 
that this established a “presumption” that the petitioner 
had used it to travel abroad. The Board further stated 
that it was a “most unlikely hypothesis” that someone 
other than the petitioner had obtained and used the 
passport, and asserted that “the Service has borne its 
burden of establishing” that the petitioner was deport-
able, without indicating what it considered the weight 
of that burden to be.

Upon petition for review, the Court of Appeals for the 
Second Circuit originally set aside the deportation order, 
upon the ground that the Government has the burden 
of proving the facts supporting deportability beyond a 
reasonable doubt.3 The court reversed itself, however, 
upon a rehearing en banc, holding that the Government 
need only prove its case with “reasonable, substantial,

3 350 F. 2d 894.
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and probative evidence.” 4 We granted certiorari, 384 
U. S. 904.

In Woodby (No. 40), the petitioner is a resident alien 
who was born in Hungary and entered the United States 
from Germany in 1956 as the wife of an American soldier. 
Deportation proceedings were instituted against her on 
the ground that she had engaged in prostitution after 
entry.5 A special inquiry officer and the Board of Immi-
gration Appeals found that she was deportable upon the 
ground charged.

At the administrative hearing the petitioner admitted 
that she had engaged in prostitution for a brief period 
in 1957, some months after her husband had deserted her, 
but claimed that her conduct was the product of circum-
stances amounting to duress. Without reaching the 
validity of the duress defense, the special inquiry officer 
and the Board of Immigration Appeals concluded that 
the petitioner had continued to engage in prostitution 
after the alleged duress had terminated. The hearing 
officer and the Board did not discuss what burden of 
proof the Government was required to bear in establish-
ing deportability, nor did either of them indicate the 
degree of certainty with which their factual conclusions 
were reached. The special inquiry officer merely asserted 
that the evidence demonstrated that the petitioner was

4 350 F. 2d, at 901. The court adopted the reasoning of the 
opinion which Judge Friendly had filed as a dissent to the original 
decision. Judges Waterman and Smith, who had formed the original 
majority, dissented.

5 Section 241 (a) (12) of the Immigration and Nationality Act of 
1952, 66 Stat. 207, 8 U. S. C. §1251 (a)(12), provides for the 
deportation of any alien who “by reason of any conduct, behavior 
or activity at any time after entry became a member of any of 
the classes specified in paragraph (12) of section 212 (a) . . . .” 
Among the classes specified in §212 (a) (12) of the Act, 66 Stat. 
182, 8 U. S. C. §1182 (a)(12), are “Aliens who are prostitutes or 
who have engaged in prostitution. . . .”
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deportable. The Board stated that the evidence made 
it “apparent” that the petitioner had engaged in prosti-
tution after the alleged duress had ended, and announced 
that “it is concluded that the evidence establishes 
deportability . . . .”

In denying a petition for review, the Court of Appeals 
for the Sixth Circuit did not explicitly deal with the 
issue of what burden of persuasion was imposed upon 
the Government at the administrative level, finding only 
that “the Board’s underlying order is ‘supported by 
reasonable, substantial, and probative evidence on the 
record considered as a whole ....’” We granted cer-
tiorari, 384 U. S. 904.

In the prevailing opinion in the Sherman case, the 
Court of Appeals for the Second Circuit stated that “[i]f 
the slate were clean,” it “might well agree that the 
standard of persuasion for deportation should be similar 
to that in denaturalization, where the Supreme Court 
has insisted that the evidence must be ‘clear, unequivo-
cal, and convincing’ and that the Government needs 
‘more than a bare preponderance of the evidence’ to 
prevail. . . . But here,” the court thought, “Congress 
has spoken . . . .” 350 F. 2d, at 900. This view was 
based upon two provisions of the Immigration and 
Nationality Act which use the language “reasonable, 
substantial, and probative evidence” in connection with 
deportation orders. The provisions in question are 
§ 106 (a)(4) of the Act which states that a deportation 
order, “if supported by reasonable, substantial, and pro-
bative evidence on the record considered as a whole, shall 
be conclusive,” 6 and § 242 (b)(4) of the Act which pro-
vides inter alia that “no decision of deportability shall 
be valid unless it is based upon reasonable, substantial, 
and probative evidence.” 7

6 75 Stat. 651 (1961), 8 U. S. C. § 1105a (a)(4).
7 66 Stat. 210 (1952), 8 U. S. C. § 1252 (b) (4).

233-653 0 - 67 - 25
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It seems clear, however, that these two statutory pro-
visions are addressed not to the degree of proof required 
at the administrative level in deportation proceedings, 
but to quite a different subject—the scope of judicial 
review. The elementary but crucial difference between 
burden of proof and scope of review is, of course, a com-
monplace in the law.8 The difference is most graphically 
illustrated in a criminal case. There the prosecution is 
generally required to prove the elements of the offense 
beyond a reasonable doubt.9 10 11 But if the correct burden 
of proof was imposed at the trial, judicial review is gen-
erally limited to ascertaining whether the evidence relied 
upon by the trier of fact was of sufficient quality and 
substantiality to support the rationality of the judgment. 
In other words, an appellate court in a criminal case 
ordinarily does not ask itself whether it believes that the 
evidence at the trial established guilt beyond a reason-
able doubt, but whether the judgment is supported by 
substantial evidence.19

That § 106 (a)(4) relates exclusively to judicial review 
is made abundantly clear by its language, its context, 
and its legislative history. Section 106 was added to the 
Act in 1961 in order “to create a single, separate, statu-
tory form of judicial review of administrative orders for 
the deportation and exclusion of aliens from the United 
States.” 11 The section is entitled “Judicial Review of

8 See Jaffe, Administrative Law: Burden of Proof and Scope of 
Review, 79 Harv. L. Rev. 914 (1966); Comment, 41 N. Y. U. L. 
Rev. 622 (1966) : Standard of Proof in Deportation Proceedings, 
18 Stan. L. Rev. 1237 (1966).

9 See McCormick, Evidence 681-685 (1954); 9 Wigmore, Evidence 
§2497 (3d ed. 1940).

10 E. g., Rutkin v. United States, 343 U. S. 130, 135. For discus-
sion of variations of and alternatives to the usual rule, see Goldstein, 
The State and the Accused: Balance of Advantage in Criminal 
Procedure, 69 Yale L. J. 1149, 1157-1163 (1960).

11 H. R. Rep. No. 1086, 87th Cong., 1st Sess., 22.
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Orders of Deportation and Exclusion,” and by its terms 
provides “the sole and exclusive procedure for” the “judi-
cial review of all final orders of deportation.” Subsection 
106 (a)(4) is a specific directive to the courts in which 
petitions for review are filed.12

It is hardly less clear that the other provision upon 
which the Court of Appeals for the Second Circuit relied, 
§ 242 (b)(4) of the Act, is also addressed to reviewing 
courts, and, insofar as it represents a yardstick for the 
administrative factfinder, goes, not to the burden of 
proof, but rather to the quality and nature of the evi-
dence upon which a deportation order must be based.13 
The provision declares that “reasonable, substantial, and 
probative evidence” shall be the measure of whether a 
deportability decision is “valid”—a word that implies 
scrutiny by a reviewing tribunal of a decision already 
reached by the trier of the facts. The location of this

12 ‘‘Judicial Review of Orders of Deportation and Exclusion
“Sec . 106. (a) The procedure prescribed by, and all the pro-

visions of the Act of December 29, 1950, as amended (64 Stat. 
1129; 68 Stat. 961: 5 U. S. C. 1031 et seq.), shall apply to, and 
shall be the sole and exclusive procedure for, the judicial review 
of all final orders of deportation . . . except that—

“(4) ... the petition shall be determined solely upon the admin-
istrative record upon which the deportation order is based and the 
Attorney General’s findings of fact, if supported by reasonable, 
substantial, and probative evidence on the record considered as a 
whole, shall be conclusive . . . .” 75 Stat. 651 (1961), 8 U. S. C. 
§ 1105a (a).

13 This has been recognized by the Board of Immigration Appeals 
itself:

“Finally, it is important to bear in mind the distinction between 
the burden of proof and the quality of the evidence which is re-
quired to establish that burden successfully. It is to be noted that 
subsection (b)(4) of section 242 of the act does not speak of the 
burden of proof but of the quality of the evidence which the Service 
must produce before deportability can validly be found. . . .” Matter 
of V— 7 I. & N. Dec. 460, 463.
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provision in a section containing provisions dealing with 
procedures before the special inquiry officer has little 
significance when it is remembered that the original 1952 
Act did not itself contain a framework for judicial re-
view—although such review was, of course, available by 
habeas corpus or otherwise. See Marcello v. Bonds, 349 
U. S. 302. And whatever ambiguity might be thought 
to lie in the location of this section is resolved by its 
legislative history. The Senate Report explained § 242 
(b)(4) as follows: “The requirement that the decision 
of the special inquiry officer shall be based on rea-
sonable, substantial and probative evidence means that, 
where the decision rests upon evidence of such a nature 
that it cannot be said that a reasonable person might 
not have reached the conclusion which was reached, 
the case may not be reversed because the judgment of 
the appellate body differs from that of the administrative 
body.” 14

We conclude, therefore, that Congress has not ad-
dressed itself to the question of what degree of proof 
is required in deportation proceedings. It is the kind 
of question which has traditionally been left to the judi-
ciary to resolve,15 and its resolution is necessary in the 
interest of the evenhanded administration of the 
Immigration and Nationality Act.

The petitioners urge that the appropriate burden of 
proof in deportation proceedings should be that which 
the law imposes in criminal cases—the duty of proving 
the essential facts beyond a reasonable doubt. The Gov-
ernment, on the other hand, points out that a deporta-

14 S. Rep. No. 1137, 82d Cong., 2d Sess., 30. The House Report 
contains substantially identical language. H. R. Rep. No. 1365, 
82d Cong., 2d Sess., 57.

15 See McBaine, Burden of Proof : Degrees of Belief, 32 Calif. L. 
Rev. 242 (1944). See also 9 Wigmore, Evidence §§ 2488-2493, 2497- 
2498 (3d ed. 1940).
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tion proceeding is not a criminal case, and that the appro-
priate burden of proof should consequently be the one 
generally imposed in civil cases and administrative pro-
ceedings—the duty of prevailing by a mere preponderance 
of the evidence.

To be sure, a deportation proceeding is not a criminal 
prosecution. Harisiades v. Shaughnessy, 342 U. S. 580. 
But it does not syllogistically follow that a person may 
be banished from this country upon no higher degree of 
proof than applies in a negligence case. This Court has 
not closed its eyes to the drastic deprivations that may 
follow when a resident of this country is compelled by 
our Government to forsake all the bonds formed here 
and go to a foreign land where he often has no contempo-
rary identification. In words apposite to the question 
before us, we have spoken of “the solidity of proof that 
is required for a judgment entailing the consequences of 
deportation, particularly in the case of an old man who 
has lived in this country for forty years . . . .” Rowoldt 
v. Perjetto, 355 U. S. 115, 120.

In denaturalization cases the Court has required the 
Government to establish its allegations by clear, unequiv-
ocal, and convincing evidence.16 The same burden has 
been imposed in expatriation cases.17 That standard of 
proof is no stranger to the civil law.18

16 Schneiderman v. United States, 320 U. S. 118; Baumgartner v. 
United States, 322 U. S. 665; Nowak v. United States, 356 U. S. 
660; Chaunt v. United States, 364 U. S. 350.

17 Gonzales v. Landon, 350 U. S. 920; Nishikawa v. Dulles, 356 
U. S. 129. But see § 349 (c) of the Immigration and Nationality 
Act, 75 Stat. 656 (1961), 8 U. S. C. § 1481 (c).

18 This standard, or an even higher one, has traditionally been 
imposed in cases involving allegations of civil fraud, and in a variety 
of other kinds of civil cases involving such issues as adultery, ille-
gitimacy of a child born in wedlock, lost wills, oral contracts to 
make bequests, and the like. See 9 Wigmore, Evidence § 2498 
(3d ed. 1940).
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No less a burden of proof is appropriate in deportation 
proceedings. The immediate hardship of deportation is 
often greater than that inflicted by denaturalization, 
which does not, immediately at least, result in expulsion 
from our shores. And many resident aliens have lived 
in this country longer and established stronger family, 
social, and economic ties here than some who have 
become naturalized citizens.

We hold that no deportation order may be entered 
unless it is found by clear, unequivocal, and convincing 
evidence that the facts alleged as grounds for deportation 
are true.19 Accordingly, in each of the cases before us, 
the judgment of the Court of Appeals is set aside, and the 
case is remanded with directions to remand to the 
Immigration and Naturalization Service for such further 
proceedings as, consistent with this opinion, may be 
deemed appropriate.20

It is so ordered.

19 This standard of proof applies to all deportation cases, regard-
less of the length of time the alien has resided in this country. It 
is perhaps worth pointing out, however, that, as a practical matter, 
the more recent the alleged events supporting deportability, the 
more readily the Government will generally be able to prove its 
allegations by clear, unequivocal, and convincing evidence.

20 Section 106 (a)(1) of the Act, 75 Stat. 651 (1961), 8 U. S. C. 
§ 1105a (a)(1), provides that a petition for judicial review must be 
filed with the Court of Appeals not later than six months after a 
final order of deportation. In No. 40, Woodby, the petitioner’s 
appeal to the Board of Immigration Appeals was dismissed on March 
8, 1963, and a motion for reconsideration was denied on May 27, 
1963. Petition for review by the Court of Appeals was filed more 
than six months after the Board upheld the deportation order, but 
within six months after the denial of the motion to reconsider. The 
Court of Appeals did not pass on the question whether, in such 
circumstances, its power of review was limited to consideration 
whether the denial of the motion for reconsideration was an abuse 
of discretion, or whether it might also assess in full the validity of 
the deportation order. Following the decision of the Court of
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Mr . Justice  Clark , whom Mr . Justice  Harlan  joins, 
dissenting.

The Court, by placing a higher standard of proof on 
the Government, in deportation cases, has usurped the 
legislative function of the Congress and has in one fell 
swoop repealed the long-established “reasonable, substan-
tial, and probative” burden of proof placed on the Gov-
ernment by specific Act of the Congress, and substituted 
its own “clear, unequivocal, and convincing” standard. 
This is but another case in a long line in which the Court 
has tightened the noose around the Government’s neck 
in immigration cases.

I.
I agree that § 106 (a)(4), the 1961 amendment to the 

Immigration and Nationality Act of 1952, relates to 
judicial review of administrative orders of the Immigra-
tion Service but, with due deference, I cannot see how 
“It is hardly less clear” that § 242 (b)(4) of the Act, as 
the Court says, likewise applies exclusively to judicial 
review. Indeed, on the contrary, the latter section was 
specifically enacted as the only standard of proof to be 
applied in deportation cases.

Before § 242 (b) was enacted the immigration laws 
contained no detailed provision concerning the burden 
of proof in deportation cases. Kessler v. Strecker, 307 
U. S. 22, 34 (1939). In Wong Yang Sung v. McGrath, 
339 U. S. 33 (1950), this Court extended the provisions

Appeals in this case, the Court of Appeals for the Ninth Circuit 
held, in similar circumstances, that it had authority to undertake 
full review of the deportation order, as well as the denial of the 
motion to reconsider. Bregman v. Immigration and Naturalization 
Service, 351 F. 2d 401. In light of the Bregman decision, the Gov-
ernment before this Court expressly abandoned its contention that 
in this case the courts are limited to reviewing the denial of the 
motion to reconsider. See the Government’s brief in No. 40, 
Woodby, p. 8, n. 3.
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of the Administrative Procedure Act to deportation pro-
ceedings. Congress immediately exempted such proceed-
ings from the Administrative Procedure Act and in 1952 
established in § 242 (b) an exclusive procedural system 
for deportation proceedings.

In essence that section, § 242 (b), provides for notice and 
a hearing before a “special inquiry officer” of the Immi-
gration Service; sets the standard of proof in such cases 
as “reasonable, substantial, and probative evidence”; 
and authorizes the Attorney General to issue regulations. 
In issuing those regulations the Attorney General estab-
lished a Board of Immigration Appeals. The Board’s 
relationship to the orders of the special inquiry officer is 
similar to the relationship an agency has to the orders 
of a hearing examiner under the Administrative Proce-
dure Act. The section also specifically provides that the 
regulations shall include requirements that “no decision 
of deportability shall be valid unless it is based upon 
reasonable, substantial, and probative evidence” and that 
this standard shall be the “sole and exclusive procedure 
for determining the deportability of an alien under this 
section.” This was the first time in our history that 
Congress had expressly placed a specific standard of proof 
on the Government in deportation cases. And the lan-
guage Congress used made it clear that this standard 
related to the “burden of proof” as well as “the quality 
and nature of the evidence.” The requirement of “rea-
sonable” evidence cannot be meant merely to exclude 
“unreasonable” or “irrational” evidence but carries the 
obvious connotation from history and tradition of suffi-
ciency to sustain a conclusion by a preponderance of the 
evidence.1 Congress in overruling Wong Yang Sung,

1 Thus the judicial review provision of the Administrative Pro-
cedure Act, 5 U. S. C. § 1009 (e)(5), limits the scope of review to 
a determination of support by “substantial evidence,” and 5 U. S. C. 
§ 1006 limits the agencies to acting on “reliable, probative, and 
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supra, carved deportation proceedings from the judicial 
overtones of the Administrative Procedure Act and estab-
lished a built-in administrative procedure.

This is made crystal clear by the reports of both Houses 
of Congress on § 242 (b). The Committee Reports, 
S. Rep. No. 1137, 82d Cong., 2d Sess., 30; H. R. Rep. 
No. 1365, 82d Cong., 2d Sess., 57, state in simple, under-
standable language that:

“The requirement that the decision of the special 
inquiry officer shall be based on reasonable, sub-
stantial, and probative evidence means that, where 
the decision rests upon evidence of such a nature 
that it cannot be said that a reasonable person might 
not have reached the conclusion which was reached, 
the case may not be reversed because the judgment 
of the appellate body differs from that below.”

The courts consistently applied the standard of “reason-
able, substantial and probative” evidence after the adop-
tion of § 242 (b). See, e. g., Rowoldt v. Perjetto, 355 
U. S. 115, 120-121 (1957).

The Court, however, in Shaughnessy v. Pedreiro, 349 
U. S. 48 (1955), once again extended the Administrative 
Procedure Act’s provision respecting judicial review to 
deportation cases. The reaction of the Congress was 
identical to that of 1952 when it overruled Wong Yang 
Sung, supra. It enacted, in 1961, §106 (a)(4) of the 
Act. Just as § 242 (b) was the first statutory standard 
of proof, §106 (a)(4) was the first express statutory 
standard of judicial review. It provided:

“. . . the petition [for review] shall be deter-
mined solely upon the administrative record upon 
which the deportation order is based and the Attor-

substantial evidence.” This pattern has traditionally been held 
satisfied when the agency decides on the preponderance of the 
evidence.
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ney General’s findings of fact, if supported by rea-
sonable, substantial, and probative evidence on the 
record considered as a whole, shall be conclusive.”

Why Congress passed § 106 (a)(4) if judicial review, as 
the Court holds, was already exclusively covered by 
§ 242 (b) is beyond my comprehension—unless it was 
engaged in shadow boxing. I cannot believe that it was.

The Court says that both the special inquiry officer 
and the Board of Immigration Appeals failed to state 
what the burden of proof was in these cases. Fault is 
found in the officer’s use of the phrase “solidarity” of 
proof “far greater than required.” This language was ap-
parently patterned after this Court’s opinion in Rowoldt, 
supra, where the phrase “solidity of proof” was used. 
The findings of both the officers and the Board in these 
cases show specifically that the burden of proof followed 
in each case was that required of the Government in 
§ 242 (b) and the Regulations of the Attorney General, 
i. e., by “reasonable, substantial, and probative evidence.” 
This standard has been administratively followed by the 
Immigration Service in a long and unbroken line of cases. 
See Matter of Peralta, 10 I. & N. Dec. 43, 46.

The Court now extends the standard of Schneiderman 
v. United States, 320 U. S. 118 (1943), in denaturaliza-
tion cases, i. e., “clear, unequivocal, and convincing evi-
dence,” to deportation cases. But denaturalization and 
expatriation are much more oppressive cases than 
deportation. They deprive one of citizenship which the 
United States had previously conferred. The Schneider-
man rule only follows the principle that vested rights 
can be canceled only upon clear, unequivocal, and con-
vincing proof; it gives stability and finality to a most 
precious right—citizenship. An alien, however, does not 
enjoy citizenship but only a conditional privilege ex-
tended to him by the Congress as a matter of grace. Both
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petitioners, the record shows, knew this, yet they re-
mained in this country for years—46 in the case of 
Sherman and 10 in that of Woodby. Still, neither made 
any effort to obtain citizenship.

II.
By treating these two cases as raising only a single 

issue the Court ignores some aspects of Woodby which 
greatly trouble me. Woodby sought review of the final 
deportation order against her more than six months after 
entry of that order. Section 106 (a)(1) of the Act spe-
cifically limits the jurisdiction of the Court of Appeals to 
consideration of petitions for review “filed not later than 
six months from the date of the final deportation order.” 
The legislative history of that provision makes it clear 
that Congress intended it to be strictly enforced in order 
to alleviate the spectacle of aliens subject to deporta-
tion orders and able to remain in this country for long 
periods of time by employing dilatory legal tactics. See 
H. R. Rep. No. 565, 87th Cong., 1st Sess. Since there 
is no time limit on petitions for rehearing or reconsid-
eration, 8 CFR §§242.22, 103.5, permitting review of a 
final order of deportation merely because a timely peti-
tion for review of an administrative refusal to reopen 
the proceedings has been filed would negate the congres-
sional purpose behind the insistence on timely filing in 
§106 (a)(1). Lopez v. U. S. Department oj Justice, 
356 F. 2d 986, cert, denied, post, p. 839.2

2 In Giova v. Rosenberg, 379 U. S. 18, this Court held only that 
denial of a petition to reopen or reconsider is reviewable. The Court 
did not specify the scope of review to be applied. The Court may 
be depending upon a concession by the Government on this point, 
but it is clear that jurisdiction cannot be waived. King Bridge Co. 
v. Otoe County, 120 U. S. 225; Good Shot v. United States, 179 
U. S. 87.
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The Court holds only that “no deportation order may 
be entered unless it is found by clear, unequivocal, and 
convincing evidence that the facts alleged as grounds for 
deportation are true.” (Italics added.) The ground 
alleged for deportation of Woodby was that she had 
“engaged in prostitution after entry.” It has never been 
contended that this ground was not properly established. 
In fact it is conceded that Woodby engaged in prostitu-
tion. The only factual dispute involved in her case 
centers on the question whether her activities arose from 
duress and ended when the conditions compelling her to 
stray ceased to exist. It seems clear to me that since 
Woodby is raising duress as an affirmative defense she 
bears the burden of establishing all elements of that 
defense. See Matter of M—, 7 I. & N. Dec. 251. And 
the record clearly shows that both the administrative 
authorities and the Court of Appeals rejected Woodby’s 
“bizarre” story. Under familiar principles those find-
ings are binding on this Court, Universal Camera Corp. 
v. Labor Board, 340 U. S. 474, and nothing in what the 
Court holds today affects that conclusion.

I regret that my powers of persuasion with my 
Brethren are not sufficient to prevent this encroachment 
upon the function of the Congress which will place an 
undue and unintended burden upon the Government in 
deportation cases. I dissent.



HOFFA v. UNITED STATES. 293

Syllabus.

HOFFA v. UNITED STATES.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT.

No. 32. Argued October 13, 1966.—Decided December 12, 1966*

Petitioners were convicted under 18 U. S. C. § 1503 for endeavoring 
to bribe members of a jury in a previous trial of petitioner Hoffa, 
for violating the Taft-Hartley Act, which resulted in a hung jury. 
Substantial information and evidence were given in the prosecu-
tion by Partin, a paid government informer, who throughout the 
Taft-Hartley trial was repeatedly in Hoffa’s company—in Hoffa’s 
hotel suite, the hotel lobby, and elsewhere. The Court of Appeals 
affirmed the convictions, and this Court granted certiorari on the 
question whether the use of evidence furnished by the informer 
rendered the convictions invalid. Held:

1. No rights under the Fourth Amendment were violated by the 
failure of Partin to disclose his role as a government informer. 
When Hoffa made incriminating statements to or in the presence 
of Partin, his invitee, he relied, not on the security of the hotel 
room, but on his misplaced confidence that Partin would not reveal 
his wrongdoing. Pp. 300-303.

2. Hoffa’s conversations with Partin, being entirely voluntary, 
involved no Fifth Amendment privilege against compulsory self-
incrimination. Pp. 303-304.

3. There was no violation of any Sixth Amendment right to 
counsel in this case. Pp. 304-310.

(a) A Sixth Amendment violation resulting from Partin’s 
reporting to the Government on the activities of Hoffa’s counsel 
in preparing the defense of the Taft-Hartley trial might have in-
validated any conviction in that trial. But the conviction in the 
subsequent trial for the different offense of endeavoring to bribe 
jurors was not rendered invalid by the admission of Hoffa’s in-
criminating statements heard by Partin, none of which were made 
in the presence of counsel or in connection with the legitimate 
defense of the Taft-Hartley trial. Caldwell v. United States,

*Together with No. 33, Parks v. United States, No. 34, Campbell 
v. United States, and No. 35, King v. United States, also on certiorari 
to the same court.
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92 U. S. App. D. C. 355, 205 F. 2d 879; Copion v. United States, 
89 U. S. App. D. C. 103,191 F. 2d 749, distinguished. Pp. 306-309.

(b) The Government was not obliged to arrest Hoffa when 
it first had probable cause to do so, though his admissions without 
counsel after arrest might have been barred, since law enforcement 
officers have no duty to halt a crime investigation when they have 
minimum evidence to establish probable cause. Pp. 309-310.

4. The use of a secret informer is not per se unconstitutional, 
and the use of Partin in this case did not violate due process 
requirements, his veracity having been fully subject to the safe-
guards of cross-examination and the trial court’s instructions to 
the jury. Pp. 310-312.

349 F. 2d 20, affirmed.

Joseph A. Fanelli argued the cause for petitioners 
in all cases. With him on the briefs were Morris A. 
Shenker, Daniel B. Maher, Jacques M. Schiffer, Cecil 
D. Branstetter, P. D. Maktos and Harold E. Brown.

Assistant Attorney General Vinson and Nathan Lewin 
argued the cause for the United States in all cases. With 
them on the brief were Solicitor General Marshall and 
Philip R. Monahan.

Briefs of amici curiae, urging reversal in No. 32, were 
filed by Morris Lavine for the Criminal Courts Bar 
Association of Los Angeles County, and by Osmond K. 
Fraenkel for the American Civil Liberties Union.

Mr . Justic e Stewart  delivered the opinion of the 
Court.

Over a period of several weeks in the late autumn of 
1962 there took place in a federal court in Nashville, 
Tennessee, a trial by jury in which James Hoffa was 
charged with violating a provision of the Taft-Hartley 
Act. That trial, known in the present record as the Test 
Fleet trial, ended with a hung jury. The petitioners 
now before us—James Hoffa, Thomas Parks, Larry 
Campbell, and Ewing King—were tried and convicted
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in 1964 for endeavoring to bribe members of that jury.1 
The convictions were affirmed by the Court of Appeals.1 2 
A substantial element in the Government’s proof that 
led to the convictions of these four petitioners was con-
tributed by a witness named Edward Partin, who testi-
fied to several incriminating statements which he said 
petitioners Hoffa and King had made in his presence 
during the course of the Test Fleet trial. Our grant of 
certiorari was limited to the single issue of whether the 
Government’s use in this case of evidence supplied by 
Partin operated to invalidate these convictions. 382 
U. S. 1024.

The specific question before us, as framed by counsel 
for the petitioners, is this:

“Whether evidence obtained by the Government 
by means of deceptively placing a secret informer 
in the quarters and councils of a defendant during 
one criminal trial so violates the defendant’s Fourth, 
Fifth and Sixth Amendment rights that suppression 
of such evidence is required in a subsequent trial 
of the same defendant on a different charge.”

At the threshold the Government takes issue with the 
way this question is worded, refusing to concede that it 
“ ‘placed’ the informer anywhere, much less that it did so 
‘deceptively.’ ” In the view we take of the matter, how-
ever, a resolution of this verbal controversy is unnecessary 
to a decision of the constitutional issues before us. The 
basic facts are clear enough, and a lengthy discussion of 
the detailed minutiae to which a large portion of the 
briefs and oral arguments was addressed would serve only 
to divert attention from the real issues before us.

1 Petitioners Hoffa, Parks, and Campbell were convicted under 
18 U. S. C. § 1503 for endeavoring corruptly to influence Test Fleet 
juror Gratin Fields. Petitioners Hoffa and King were convicted 
of a similar offense involving Test Fleet juror Mrs. James M Paschal

2 349 F. 2d 20.
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The controlling facts can be briefly stated. The Test 
Fleet trial, in which James Hoffa was the sole individual 
defendant, was in progress between October 22 and 
December 23, 1962, in Nashville, Tennessee. James 
Hoffa was president of the International Brotherhood 
of Teamsters. During the course of the trial he occupied 
a three-room suite in the Andrew Jackson Hotel in 
Nashville. One of his constant companions throughout 
the trial was the petitioner King, president of the Nash-
ville local of the Teamsters Union. Edward Partin, a 
resident of Baton Rouge, Louisiana, and a local Team-
sters Union official there, made repeated visits to Nash-
ville during the period of the trial. On these visits he 
frequented the Hoffa hotel suite, and was continually 
in the company of Hoffa and his associates, including 
King, in and around the hotel suite, the hotel lobby, 
the courthouse, and elsewhere in Nashville. During this 
period Partin made frequent reports to a federal agent 
named Sheridan concerning conversations he said Hoffa 
and King had had with him and with each other, dis-
closing endeavors to bribe members of the Test Fleet 
jury. Partin’s reports and his subsequent testimony at 
the petitioners’ trial unquestionably contributed, di-
rectly or indirectly, to the convictions of all four of 
the petitioners.3

3 Partin testified at the trial of this case that petitioners Hoffa 
and King had made the following statements during the course of 
the Test Fleet trial:

On October 22, the day Partin first arrived in Nashville, King 
told him that a meeting had been ‘“set up on the jury that night.” 
That evening Hoffa told Partin that he wanted Partin to stay in 
Nashville in order to call on some people. Hoffa explained “that 
they was going to get to one juror or try to get to a few scattered 
jurors and take their chances.” The next day Partin was told by 
Hoffa that Hoffa might want him “to pass something for him.” 
As Hoffa said this, he hit his rear pocket with his hand. On Octo-
ber 25, the day after Test Fleet juror James Tippens had reported 
to the trial judge that he had been approached with a bribe offer,
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The chain of circumstances which led Partin to be in 
Nashville during the Test Fleet trial extended back at 
least to September of 1962. At that time Partin was in 
jail in Baton Rouge on a state criminal charge. He was

Partin asked Hoffa about his wanting Partin to “pass something.” 
Hoffa replied, “The dirty bastards went in and told the Judge that 
his neighbor had offered him $10,000,” and added, “We are going 
to have to lay low for a few days.” King told Partin on October 26 
that he intended to influence a female juror, Mrs. Paschal, in Hoffa’s 
favor, and added that the juror and her husband, a highway patrol-
man, “loved money, and $10,000.00 [is] a lot of money.” Hoffa in-
formed Partin on October 29 that he “would pay 15 or $20,000, what-
ever—whatever it cost to get to the jury.” On November 5, in 
Partin’s presence, Hoffa berated King for failing in his promises to 
“get the patrolman.” King then told Partin that he was arranging a 
meeting with the highway patrolman, but on November 7 King ad-
mitted to Partin that he had not yet contacted the highway patrol-
man and that Hoffa had been complaining “about not getting to the 
jury.” Hoffa criticized King in the presence of Partin on Novem-
ber 14 for “not making a contact like he told him he would,” adding 
that he “wanted some insurance.” Later the same day, King told 
Partin that he had arranged to meet with the highway patrolman, 
and that he had prepared a cover story to allay suspicion. On 
November 15 Hoffa asked King in Partin’s presence whether he 
had “made the contacts.” King related to Partin on November 20 
a meeting that King had had with juror Paschal’s husband, stating 
that the highway patrolman wanted a promotion rather than money. 
The same day Hoffa told Partin that he was disturbed because “the 
Highway Patrolman wouldn’t take the money,” adding that if he 
had “taken the money it would have pinned him down and he 
couldn’t have backed up.”

There was other evidence at the trial that petitioner Campbell, 
a union associate of Hoffa’s, and petitioner Parks, Campbell’s uncle, 
had made bribe offers to Gratin Fields, a Negro juror. On Novem-
ber 7, according to Partin, Hoffa told Partin that he had “the 
colored male juror in [his] hip pocket,” and that Campbell “took 
care of it.” Hoffa told Partin that Campbell, a Negro, was related 
to Fields, and that while Fields had refused the bribe he would not 
“go against his own people.” Hoffa concluded, “[I]t looks like our 
best bet is a hung jury unless we can get to the foreman of the 
jury. If they have a hung jury, it will be the same as acquittal 
because they will never try the case again.”

233-653 0 - 67 - 26
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also under a federal indictment for embezzling union 
funds, and other indictments for state offenses were 
pending against him. Between that time and Partin’s 
initial visit to Nashville on October 22 he was released 
on bail on the state criminal charge, and proceedings 
under the federal indictment were postponed. On Octo-
ber 8, Partin telephoned Hoffa in Washington, D. C., to 
discuss local union matters and Partin’s difficulties with 
the authorities. In the course of this conversation Partin 
asked if he could see Hoffa to confer about these prob-
lems, and Hoffa acquiesced. Partin again called Hoffa 
on October 18 and arranged to meet him in Nashville. 
During this period Partin also consulted on several occa-
sions with federal law enforcement agents, who told him 
that Hoffa might attempt to tamper with the Test Fleet 
jury, and asked him to be on the lookout in Nashville 
for such attempts and to report to the federal authorities 
any evidence of wrongdoing that he discovered. Partin 
agreed to do so.

After the Test Fleet trial was completed, Partin’s wife 
received four monthly installment payments of $300 
from government funds, and the state and federal 
charges against Partin were either dropped or not 
actively pursued.

Reviewing these circumstances in detail, the Govern-
ment insists the fair inference is that Partin went to 
Nashville on his own initiative to discuss union busi-
ness and his own problems with Hoffa, that Partin ulti-
mately cooperated closely with federal authorities only 
after he discovered evidence of jury tampering in the 
Test Fleet trial, that the payments to Partin’s wife were 
simply in partial reimbursement of Partin’s subsequent 
out-of-pocket expenses, and that the failure to prosecute 
Partin on the state and federal charges had no neces-
sary connection with his services as an informer. The 
findings of the trial court support this version of the
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facts,4 and these findings were accepted by the Court 
of Appeals as “supported by substantial evidence.” 349 
F. 2d, at 36. But whether or not the Government 
“placed” Partin with Hoffa in Nashville during the Test 
Fleet trial, we proceed upon the premise that Partin 
was a government informer from the time he first arrived 
in Nashville on October 22, and that the Government 
compensated him for his services as such. It is upon 
that premise that we consider the constitutional issues 
presented.

Before turning to those issues we mention an addi-
tional preliminary contention of the Government. The 

4 In denying the defense motion to suppress Partin’s testimony, 
the trial court stated: “I would further find that the government 
did not place this witness Mr. Partin in the defendants’ midst or 
have anything to do with placing him in their midst, rather that 
he was knowingly and voluntarily placed in their midst by one of 
the defendants.”

The trial court’s memorandum denying a motion for a new trial 
contained the following statement:

“The action of the Court in denying the motions of the defendants 
to suppress the testimony of the witness Partin is complained of 
in Grounds 41 and 42 of the motions for new trial. It is contended 
that one of the findings of fact of the Court with respect to the 
motion to suppress was rendered incorrect by subsequent evidence 
in the case. It is contended that the telephone transcriptions of 
the telephone calls between Partin and Hoffa on October 8 and 18, 
1962, established that the defendant Hoffa did not invite Partin to 
Nashville. The telephone transcriptions reflect that the defendant 
Hoffa agreed to an appointment to see Partin in Nashville. Even if 
the defendant Hoffa did not initiate the invitation of Partin to come 
to Nashville, but rather Partin solicited the invitation, this does not 
in any way alter the Court’s finding that the Government did not 
place or keep Partin with the defendant Hoffa. . . . The Govern-
ment requested of Partin only that he report information of jury 
tampering or other illegal activity of which he became aware. Partin 
voluntarily furnished such information. He remained in Nashville 
or returned to Nashville either at the request or with the consent 
of the defendant Hoffa and not at the instruction of the 
Government.”
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petitioner Hoffa was the only individual defendant in 
the Test Fleet case, and Partin had conversations dur-
ing the Test Fleet trial only with him and with the peti-
tioner King. So far as appears, Partin never saw either 
of the other two petitioners during that period. Con-
sequently, the Government argues that, of the four peti-
tioners, only Hoffa has standing to raise a claim that 
his Sixth Amendment right to counsel in the Test Fleet 
trial was impaired, and only he and King have standing 
with respect to the other constitutional claims. Cf. 
Wong Sun v. United States, 371 U. S. 471, 487-488, 491- 
492; Jones v. United States, 362 U. S. 257, 259-267. It is 
clear, on the other hand, that Partin’s reports to the 
agent Sheridan uncovered leads that made possible the 
development of evidence against petitioners Parks and 
Campbell. But we need not pursue the nuances of 
these “standing” questions, because it is evident in any 
event that none of the petitioners can prevail unless 
the petitioner Hoffa prevails. For that reason, the en-
suing discussion is confined to the claims of the peti-
tioner Hoffa (hereinafter petitioner), all of which he 
clearly has standing to invoke.

I.
It is contended that only by violating the petitioner’s 

rights under the Fourth Amendment was Partin able to 
hear the petitioner’s incriminating statements in the 
hotel suite, and that Partin’s testimony was therefore 
inadmissible under the exclusionary rule of Weeks v. 
United States, 232 U. S. 383. The argument is that 
Partin’s failure to disclose his role as a government in-
former vitiated the consent that the petitioner gave to 
Partin’s repeated entries into the suite, and that by 
listening to the petitioner’s statements Partin conducted 
an illegal “search” for verbal evidence.
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The preliminary steps of this argument are on solid 
ground. A hotel room can clearly be the object of 
Fourth Amendment protection as much as a home or 
an office. United States v. Jeffers, 342 U. S. 48. The 
Fourth Amendment can certainly be violated by guileful 
as well as by forcible intrusions into a constitutionally 
protected area. Gouled v. United States, 255 U. S. 298. 
And the protections of the Fourth Amendment are 
surely not limited to tangibles, but can extend as well 
to oral statements. Silverman v. United States, 365 
U. S. 505.

Where the argument falls is in its misapprehension of 
the fundamental nature and scope of Fourth Amend-
ment protection. What the Fourth Amendment pro-
tects is the security a man relies upon when he places 
himself or his property within a constitutionally pro-
tected area, be it his home or his office, his hotel room 
or his automobile.5 There he is protected from un-
warranted governmental intrusion. And when he puts 
something in his filing cabinet, in his desk drawer, or 
in his pocket, he has the right to know it will be secure 
from an unreasonable search or an unreasonable seizure. 
So it was that the Fourth Amendment could not tolerate 
the warrantless search of the hotel room in Jeffers, the 
purloining of the petitioner’s private papers in Gouled, 
or the surreptitious electronic surveillance in Silverman. 
Countless other cases which have come to this Court 
over the years have involved a myriad of differing fac-
tual contexts in which the protections of the Fourth 
Amendment have been appropriately invoked. No 
doubt the future will bring countless others. By noth-
ing we say here do we either foresee or foreclose factual

5 We do not deal here with the law of arrest under the Fourth 
Amendment.
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situations to which the Fourth Amendment may be 
applicable.

In the present case, however, it is evident that no 
interest legitimately protected by the Fourth Amend-
ment is involved. It is obvious that the petitioner was 
not relying on the security of his hotel suite when he 
made the incriminating statements to Partin or in 
Partin’s presence. Partin did not enter the suite by 
force or by stealth. He was not a surreptitious eaves-
dropper. Partin was in the suite by invitation, and 
every conversation which he heard was either directed 
to him or knowingly carried on in his presence. The 
petitioner, in a word, was not relying on the security 
of the hotel room; he was relying upon his misplaced 
confidence that Partin would not reveal his wrongdoing.6 
As counsel for the petitioner himself points out, some 
of the communications with Partin did not take place 
in the suite at all, but in the “hall of the hotel,” in the 
“Andrew Jackson Hotel lobby,” and “at the courthouse.”

Neither this Court nor any member of it has ever 
expressed the view that the Fourth Amendment protects 
a wrongdoer’s misplaced belief that a person to whom 
he voluntarily confides his wrongdoing will not reveal it. 
Indeed, the Court unanimously rejected that very con-
tention less than four years ago in Lopez v. United 
States, 373 U. S. 427. In that case the petitioner had 
been convicted of attempted bribery of an internal 
revenue agent named Davis. The Court was divided 
with regard to the admissibility in evidence of a sur-
reptitious electronic recording of an incriminating con-
versation Lopez had had in his private office with Davis. 
But there was no dissent from the view that testimony

6 The applicability of the Fourth Amendment if Partin had been 
a stranger to the petitioner is a question we do not decide. Cf. 
Lewis v. United States, ante, p. 206.
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about the conversation by Davis himself was clearly 
admissible.

As the Court put it, “Davis was not guilty of an 
unlawful invasion of petitioner’s office simply because 
his apparent willingness to accept a bribe was not real. 
Compare Wong Sun v. United States, 371 U. S. 471. He 
was in the office with petitioner’s consent, and while 
there he did not violate the privacy of the office by seiz-
ing something surreptitiously without petitioner’s knowl-
edge. Compare Gouled v. United States, supra. The 
only evidence obtained consisted of statements made by 
Lopez to Davis, statements which Lopez knew full well 
could be used against him by Davis if he wished. . . .” 
373 U. S., at 438. In the words of the dissenting opinion 
in Lopez, “The risk of being overheard by an eaves-
dropper or betrayed by an informer or deceived as to 
the identity of one with whom one deals is probably 
inherent in the conditions of human society. It is 
the kind of risk we necessarily assume whenever we 
speak.” Id., at 465. See also Lewis v. United States, 
ante, p. 206.

Adhering to these views, we hold that no right pro-
tected by the Fourth Amendment was violated in the 
present case.

II.
The petitioner argues that his right under the Fifth 

Amendment not to “be compelled in any criminal case 
to be a witness against himself” was violated by the 
admission of Partin’s testimony. The claim is without 
merit.

There have been sharply differing views within the 
Court as to the ultimate reach of the Fifth Amendment 
right against compulsory self-incrimination. Some of 
those differences were aired last Term in Miranda v. 
Arizona, 384 U. S. 436, 499, 504, 526. But since at least 
as long ago as 1807, when Chief Justice Marshall first 
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gave attention to the matter in the trial of Aaron Burr,7 
all have agreed that a necessary element of compulsory 
self-incrimination is some kind of compulsion. Thus, in 
the Miranda case, dealing with the Fifth Amendment’s 
impact upon police interrogation of persons in custody, 
the Court predicated its decision upon the conclusion 
“that without proper safeguards the process of in- 
custody interrogation of persons suspected or accused 
of crime contains inherently compelling pressures which 
work to undermine the individual’s will to resist and 
to compel him to speak where he would not otherwise 
do so freely. . . .” 384 U. S., at 467.

In the present case no claim has been or could be 
made that the petitioner’s incriminating statements were 
the product of any sort of coercion, legal or factual. The 
petitioner’s conversations with Partin and in Partin’s 
presence were wholly voluntary. For that reason, if for 
no other, it is clear that no right protected by the 
Fifth Amendment privilege against compulsory self-
incrimination was violated in this case.

III.
The petitioner makes two separate claims under 

the Sixth Amendment, and we give them separate 
consideration.

A.
During the course of the Test Fleet trial the peti-

tioner’s lawyers used his suite as a place to confer with 
him and with each other, to interview witnesses, and 
to plan the following day’s trial strategy. Therefore,

7 “Many links frequently compose that chain of testimony which 
is necessary to convict any individual of a crime. It appears to 
the court to be the true sense of the rule that no witness is com-
pellable to furnish any one of them against himself. . . .” In re 
Willie, 25 Fed. Cas. 38, 40 (No. 14,692e) (C. C. D. Va. 1807). 
(Emphasis supplied.)
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argues the petitioner, Partin’s presence in and around 
the suite violated the petitioner’s Sixth Amendment 
right to counsel, because an essential ingredient thereof 
is the right of a defendant and his counsel to prepare 
for trial without intrusion upon their confidential rela-
tionship by an agent of the Government, the defendant’s 
trial adversary. Since Partin’s presence in the suite thus 
violated the Sixth Amendment, the argument continues, 
any evidence acquired by reason of his presence there 
was constitutionally tainted and therefore inadmissible 
against the petitioner in this case. We reject this 
argument.

In the first place, it is far from clear to what extent 
Partin was present at conversations or conferences of the 
petitioner’s counsel. Several of the petitioner’s Test 
Fleet lawyers testified at the hearing on the motion to 
suppress Partin’s testimony in the present case. Most 
of them said that Partin had heard or had been in a 
position to hear at least some of the lawyers’ discussions 
during the Test Fleet trial. On the other hand, Partin 
himself testified that the lawyers “would move you out” 
when they wanted to discuss the case, and denied that he 
made any effort to “get into or be present at any conver-
sations between lawyers or anything of that sort,” other 
than engaging in such banalities as “how things looked,” 
or “how does it look?” He said he might have heard some 
of the lawyers’ conversations, but he didn’t know what 
they were talking about, “because I wasn’t interested in 
what they had to say about the case.” He testified that 
he did not report any of the lawyers’ conversations to 
Sheridan, because the latter “wasn’t interested in what 
the attorneys said.” Partin’s testimony was largely 
confirmed by Sheridan. Sheridan did testify, however, 
to one occasion when Partin told him about a group of 
prospective character witnesses being interviewed in the 
suite by one of the petitioner’s lawyers, who “was going



306 OCTOBER TERM, 1966.

Opinion of the Court. 385 U. S.

over” some written “questions and answers” with them. 
This information was evidently relayed by Sheridan to 
the chief government attorney at the Test Fleet trial.8

The District Court in the present case apparently 
credited Partin’s testimony, finding “there has been no 
interference by the government with any attorney-client 
relationship of any defendant in this case.” The Court 
of Appeals accepted this finding. 349 F. 2d, at 36. In 
view of Sheridan’s testimony about Partin’s report of 
the interviews with the prospective character witnesses, 
however, we proceed here on the hypothesis that Partin 
did observe and report to Sheridan at least some of the 
activities of defense counsel in the Test Fleet trial.

The proposition that a surreptitious invasion by a gov-
ernment agent into the legal camp of the defense may 
violate the protection of the Sixth Amendment has found 
expression in two cases decided by the Court of Appeals 
for the District of Columbia Circuit, Caldwell v. United 
States, 92 U. S. App. D. C. 355, 205 F. 2d 879, and Copion 
v. United States, 89 U. S. App. D. C. 103, 191 F. 2d 749. 
Both of those cases dealt with government intrusion 
of the grossest kind upon the confidential relationship 
between the defendant and his counsel. In Copion, the

8 Petitioner maintains that the cross-examination of one of these 
character witnesses at the Test Fleet trial shows that the prosecu-
tion availed itself of the information transmitted by Partin. The 
following exchange between the prosecutor and witness occurred:

Q. “Did [defense counsel] give you anything to read, Mr. 
Sammut ?”

A. “No, sir, not even a newspaper.”
Q. “Not even a newspaper? I am not talking about newspapers, 

I am talking with respect to your testimony. Did they give you 
anything to read with respect to your testimony?”

A. “After I talked to them.”
Q. “They gave you written questions and answers, didn’t they?” 
A. “The questions that they asked me and the questions that I 

answered.”
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defendant alleged that government agents deliberately 
intercepted telephone consultations between the defend-
ant and her lawyer before and during trial. In Caldwell, 
the agent, “[i]n his dual capacity as defense assistant and 
Government agent . . . gained free access to the planning 
of the defense. . . . Neither his dealings with the de-
fense nor his reports to the prosecution were limited to 
the proposed unlawful acts of the defense: they covered 
many matters connected with the impending trial.” 92 
U. S. App. D. C., at 356, 205 F. 2d, at 880.

We may assume that the Copion and Caldwell cases 
were rightly decided, and further assume, without decid-
ing, that the Government’s activities during the Test 
Fleet trial were sufficiently similar to what went on in 
Copion and Caldwell to invoke the rule of those decisions. 
Consequently, if the Test Fleet trial had resulted in a 
conviction instead of a hung jury, the conviction would 
presumptively have been set aside as constitutionally 
defective. Cf. Black v. United States, ante, p. 26.

But a holding that it follows from this presumption 
that the petitioner’s conviction in the present case should 
be set aside would be both unprecedented and irrational. 
In Copion and in Caldwell, the Court of Appeals held 
that the Government’s intrusion upon the defendant’s 
relationship with his lawyer “invalidates the trial at 
which it occurred.” 89 U. S. App. D. C., at 114, 191 F. 
2d, at 759; 92 U. S. App. D. C., at 357, 205 F. 2d, at 881. 
In both of those cases the court directed a new trial,9 and 
the second trial in Caldwell resulted in a conviction which 
this Court declined to review. 95 U. S. App. D. C. 35, 
218 F. 2d 370, 349 U. S. 930. The argument here, there-
fore, goes far beyond anything decided in Caldwell or in 
Copion. For if the petitioner’s argument were accepted,

9 In Copion, the grant of a new trial was conditioned on the de-
fendant’s proof of her wiretapping allegations.
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not only could there have been no new conviction on the 
existing charges in Caldwell, but not even a conviction on 
other and different charges against the same defendant.

It is possible to imagine a case in which the prosecu-
tion might so pervasively insinuate itself into the coun-
cils of the defense as to make a new trial on the same 
charges impermissible under the Sixth Amendment.10 
But even if it wmre further arguable that a situation 
could be hypothesized in w’hich the Government’s previ-
ous activities in undermining a defendant’s Sixth Amend-
ment rights at one trial would make evidence obtained 
thereby inadmissible in a different trial on other charges, 
the case now before us does not remotely approach such 
a situation.

This is so because of the clinching basic fact in the 
present case that none of the petitioner’s incriminating 
statements which Partin heard were made in the pres-
ence of counsel, in the hearing of counsel, or in con-
nection in any way with the legitimate defense of the 
Test Fleet prosecution. The petitioner’s statements re-
lated to the commission of a quite separate offense— 
attempted bribery of jurors—and the statements were 
made to Partin out of the presence of any lawyers.

Even assuming, therefore, as we have, that there might 
have been a Sixth Amendment violation which might 
have made invalid a conviction, if there had been one, 
in the Test Fleet case, the evidence supplied by Partin 
in the present case was in no sense the “fruit” of any 
such violation. In Wong Sun v. United States, 371 
U. S. 471, a case involving exclusion of evidence under

10 In the Caldwell case, the Court of Appeals implicitly recognized 
the possibility of a case arising in which a showing could be made 
of “prejudice to the defense of such a nature as would necessarily 
render a subsequent trial unfair to the accused.” 92 U. S. App. D. C. 
355, 357, n. 11, 205 F. 2d 879, 881-882, n. 11.
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the Fourth Amendment, the Court stated that “the 
more apt question in such a case is ‘whether, granting 
establishment of the primary illegality, the evidence to 
which instant objection is made has been come at by 
exploitation of that illegality or instead by means suffi-
ciently distinguishable to be purged of the primary 
taint.’ Maguire, Evidence of Guilt, 221 (1959).” 371 
U. S., at 488.

Even upon the premise that this same strict standard 
of excludability should apply under the Sixth Amend-
ment—a question we need not decide—it is clear that 
Partin’s evidence in this case was not the consequence 
of any “exploitation” of a Sixth Amendment violation. 
The petitioner’s incriminating statements to which Partin 
testified in this case were totally unrelated in both time 
and subject matter to any assumed intrusion by Partin 
into the conferences of the petitioner’s counsel in the 
Test Fleet trial. These incriminating statements, all of 
them made out of the presence or hearing of any of the 
petitioner’s counsel, embodied the very antithesis of any 
legitimate defense in the Test Fleet trial.

B.
The petitioner’s second argument under the Sixth 

Amendment needs no extended discussion. That argu-
ment goes as follows: Not later than October 25, 1962, 
the Government had sufficient ground for taking the 
petitioner into custody and charging him with endeavors 
to tamper with the Test Fleet jury. Had the Govern-
ment done so, it could not have continued to question 
the petitioner without observance of his Sixth Amend-
ment right to counsel. Massiah v. United States, 377 
U. S. 201; Escobedo v. Illinois, 378 U. S. 478. There-
fore, the argument concludes, evidence of statements 
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made by the petitioner subsequent to October 25 was 
inadmissible, because the Government acquired that evi-
dence only by flouting the petitioner’s Sixth Amendment 
right to counsel.

Nothing in Massiah, in Escobedo, or in any other case 
that has come to our attention, even remotely suggests 
this novel and paradoxical constitutional doctrine, and 
we decline to adopt it now. There is no constitutional 
right to be arrested.11 The police are not required to 
guess at their peril the precise moment at which they 
have probable cause to arrest a suspect, risking a viola-
tion of the Fourth Amendment if they act too soon, and 
a violation of the Sixth Amendment if they wait too 
long. Law enforcement officers are under no constitu-
tional duty to call a halt to a criminal investigation the 
moment they have the minimum evidence to establish 
probable cause, a quantum of evidence which may fall 
far short of the amount necessary to support a criminal 
conviction.

IV.
Finally, the petitioner claims that even if there was 

no violation—“as separately measured by each such 
Amendment”—of the Fourth Amendment, the compul-
sory self-incrimination clause of the Fifth Amendment, 
or of the Sixth Amendment in this case, the judgment 
of conviction must nonetheless be reversed. The argu-
ment is based upon the Due Process Clause of the Fifth 
Amendment. The “totality” of the Government’s con-
duct during the Test Fleet trial operated, it is said, to 
“ ‘offend those canons of decency and fairness which 
express the notions of justice of English-speaking peoples

11 We put to one side the extraordinary problems that would have 
arisen if the petitioner had been arrested and charged during the 
progress of the Test Fleet trial.



HOFFA v. UNITED STATES. 311

293 Opinion of the Court.

even toward those charged with the most heinous offenses’ 
(Rochin v. California, 342 U. S. 165, 169).”

The argument boils down to a general attack upon 
the use of a government informer as “a shabby thing 
in any case,” and to the claim that in the circumstances 
of this particular case the risk that Partin’s testimony 
might be perjurious was very high. Insofar as the gen-
eral attack upon the use of informers is based upon 
historic “notions” of “English-speaking peoples,” it is 
without historical foundation. In the words of Judge 
Learned Hand, “Courts have countenanced the use of 
informers from time immemorial; in cases of conspiracy, 
or in other cases when the crime consists of preparing for 
another crime, it is usually necessary to rely upon them 
or upon accomplices because the criminals will almost 
certainly proceed covertly. . . .” United States v. Den-
nis, 183 F. 2d 201, at 224.

This is not to say that a secret government informer 
is to the slightest degree more free from all relevant con-
stitutional restrictions than is any other government 
agent. See Massiah v. United States, 377 U. S. 201. It 
is to say that the use of secret informers is not per se 
unconstitutional.

The petitioner is quite correct in the contention that 
Partin, perhaps even more than most informers, may 
have had motives to lie. But it does not follow that 
his testimony was untrue, nor does it follow that his 
testimony was constitutionally inadmissible. The es-
tablished safeguards of the Anglo-American legal sys-
tem leave the veracity of a witness to be tested by 
cross-examination, and the credibility of his testimony 
to be determined by a properly instructed jury. At the 
trial of this case, Partin was subjected to rigorous cross- 
examination, and the extent and nature of his dealings 
with federal and state authorities were insistently ex-
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plored.12 The trial judge instructed the jury, both 
specifically13 and generally,14 with regard to assessing 
Partin’s credibility. The Constitution does not require 
us to upset the jury’s verdict.

Affirmed.

Mr . Justi ce  White  and Mr . Justice  Fortas  took no 
part in the consideration or decision of these cases.

[For opinion of Mr . Justice  Douglas , see post, 
p. 340.]

12 Partin underwent cross-examination for an entire week. The 
defense was afforded wide latitude to probe Partin’s background, 
character, and ties to the authorities; it was permitted to explore 
matters that are normally excludable, for example, whether Partin 
had been charged with a crime in 1942, even though that charge had 
never been prosecuted.

13 The judge instructed the jury that it wras petitioner’s contention 
that he “did not invite Edward Partin to come to Nashville, Ten-
nessee, during the trial of [the Test Fleet case] but that the said 
Edward Partin came of his own accord under the pretense of at-
tempting to convince Mr. Hoffa that the Teamsters local union in 
Baton Rouge, Louisiana should not be placed in trusteeship by 
reason of Partin’s being under indictment and other misconduct 
on Partin’s part, but for the real purpose of fabricating evidence 
against Hoffa in order to serve his own purposes and interests.”

14The jury was instructed: “You should carefully scrutinize the 
testimony given and the circumstances under which each witness 
has testified, and every matter in evidence which tends to indicate 
whether the witness is worthy of belief. Consider each witness’ 
intelligence, his motives, state of mind, his demeanor and manner 
while on the witness stand. Consider also any relation each witness 
may bear to either side of the case .... All evidence of a witness 
whose self-interest is shown from either benefits received, detriments 
suffered, threats or promises made, or any attitude of the witness 
which might tend to prompt testimony either favorable or unfavor-
able to the accused should be considered with caution and weighed 
with care.”
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Mr . Chief  Justic e Warren , dissenting.
I cannot agree either with the opinion of the Court 

affirming these convictions or with the separate opinions 
of Mr . Justice  Clark  and Mr . Just ice  Douglas  to the 
effect that the writs of certiorari were improvidently 
granted.

I.
As to the latter, it seems to me that the finding of the 

District Court which so troubles my Brothers Clark  
and Douglas  is in fact no roadblock to our review of 
the important questions presented by the petitions. It 
has long been settled that this Court will not be bound 
by the findings of lower courts when it is alleged that 
fundamental constitutional rights have been violated. 
Jacobellis v. Ohio, 378 U. S. 184 (1964) ; Haynes n . Wash-
ington, 373 U. S. 503 (1963) ; Watts v. Indiana, 338 U. S. 
49 (1949) ; Hooven <& Allison Co. v. Evatt, 324 U. S. 652 
(1945); Norris v. Alabama, 294 U. S. 587 (1935). We 
have said, “The duty of this Court to make its own inde-
pendent examination of the record when federal constitu-
tional deprivations are alleged is clear, resting, as it does, 
on our solemn responsibility for maintaining the Consti-
tution inviolate.” Napue v. Illinois, 360 U. S. 264, 271 
(1959).

The finding in question here is not one which the Dis-
trict Judge arrived at by resolving contradictory testi-
mony on the basis of credibility. Findings of fact based 
on crediting the testimony of some witnesses and dis-
crediting the testimony of others may properly be ac-
corded some insulation from appellate review because 
of the superior opportunity of the trial judge to observe 
the demeanor of the witnesses. In this case, however, 
the testimony concerning the circumstances surround-
ing Partin’s entry into Hoffa’s councils was not sub-

233-653 0 - 67 - 27
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stantially in dispute. While those circumstances are set 
forth in greater detail infra, a brief summary discloses 
that Partin, after discussing Hoffa with federal agents 
and learning of their intense and mutually beneficial in-
terest, successfully solicited an invitation to meet with 
Hoffa. Partin’s release from jail was assisted by the 
federal agents, and he was compensated in a financial 
sense as well; in return, he kept the federal agents fully 
informed of all that occurred from the outset of his con-
tact with Hoffa.

Surely the only reasonable construction of these facts is 
that Partin was acting as a paid federal informer when he 
traveled to Nashville and attached himself to Hoffa. And 
the fact that Hoffa on Partin’s urging agreed to a meeting 
in Nashville is not inconsistent with this conclusion. 
An invasion of basic rights made possible by prevailing 
upon friendship with the victim is no less proscribed than 
an invasion accomplished by force. See Massiah v. 
United States, 377 U. S. 201 (1964); Gouled v. United 
States, 255 U. S. 298 (1921).

Moreover, at the time we granted the petitions for 
certiorari in these cases, we knew exactly what we know 
now. The findings of the District Court were in the rec-
ord then before us, and no new facts to change the situa-
tion have since come to light. In short, there is nothing 
which should prevent us from facing up to the important 
questions presented and determining whether the convic-
tions can stand either in light of the Constitution or 
under our power of supervision over the administration 
of justice in federal courts.

II.
For me, this case and two others decided today {Lewis 

v. United States, ante, p. 206, and Osborn v. United 
States, post, p. 323) present for comparison different 
facets of the Government’s use of informers and under-
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cover agents. In two cases of the set I have voted to 
sustain the activity of the Government. But in this 
case I find it impossible to do so because the nature of 
the official practices evidenced here is offensive to the 
fair administration of justice in federal courts.

At this late date in the annals of law enforcement, 
it seems to me that we cannot say either that every use 
of informers and undercover agents is proper or, on the 
other hand, that no uses are. There are some situa-
tions where the law could not adequately be enforced 
without the employment of some guile or misrepresen-
tation of identity. A law enforcement officer performing 
his official duties cannot be required always to be in 
uniform or to wear his badge of authority on the lapel 
of his civilian clothing. Nor need he be required in all 
situations to proclaim himself an arm of the law. It 
blinks the realities of sophisticated, modern-day criminal 
activity and legitimate law enforcement practices to 
argue the contrary. However, one of the important 
duties of this Court is to give careful scrutiny to practices 
of government agents when they are challenged in cases 
before us, in order to insure that the protections of the 
Constitution are respected and to maintain the integrity 
of federal law enforcement.

I find these three cases which we decide today quite 
distinguishable from each other in this regard. Although 
all three involve what may be termed official deception 
in order to gather evidence for criminal prosecutions, 
the police practices reviewed are essentially different. 
The simplest of the three for me is Lewis, wherein a fed-
eral narcotics agent, having reason to believe that Lewis 
was a trafficker in narcotics, called him on the telephone 
using an assumed name and told him that a mutual friend 
had said Lewis sold narcotics. Lewis affirmed the nature 
of his occupation and invited the agent to his place of 
business which, as an incidental matter, turned out also
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to be his home. The agent went there, purchased nar-
cotics and arranged for future dealings to occur at the 
same place but on a reduced-price basis. Later, a second 
purchase of narcotics was executed by the agent in the 
same manner.

In Lewis, then, there was no intrusion upon the priv-
acy of the household. Nothing was heard, seen, or taken 
by the agent that was not a necessary part of the busi-
ness transactions between him and Lewis. The purpose 
of the agent’s visits was to buy narcotics from Lewis, and 
the details of their business dealings were all that con-
cerned him. Lewis simply is not a case where an under-
cover agent invaded a place used both as a business 
location and a home and then, overtly or covertly, either 
seized something or observed or heard something unre-
lated to the business purpose of his visit. As we said 
in affirming Lewis’ conviction, the principles elaborated 
in Gouled v. United States, 255 U. 8. 298 (1921), would 
protect against such overreaching. We do not endorse 
unconscionable activities or the use of an unreliable 
informer when we sustain the undercover work of the 
agent responsible for Lewis’ conviction. Compare Sher-
man v. United States, 356 U. S. 369 (1958).

In the Osborn case, the petitioner employed Robert 
Vick, a police officer of Nashville, Tennessee, to investi-
gate persons who were members of a panel from which 
a federal criminal jury was to be selected in a prior trial 
of James Hoffa in that city. Although he knew Vick’s 
loyalty was due the police department, when he learned 
that Vick had a cousin on the panel he urged Vick to 
offer the cousin $10,000 in return for the latter’s promise 
to vote for acquittal if selected to sit on the petit jury. 
Vick informed federal authorities of this proposal, and 
made an affidavit to that effect for the judge who was 
to preside at the Hoffa trial. The judge, in order to 
determine the truthfulness of the affidavit and to protect
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the integrity of the trial, authorized the equipping of 
Vick with a recording device to be used in further con-
versations with petitioner. I see nothing wrong with 
the Government’s thus verifying the truthfulness of the 
informer and protecting his credibility in this fashion.1 
Lopez n . United States, 373 U. S. 427 (1963). This 
decision in no sense supports a conclusion that unbridled 
use of electronic recording equipment is to be permitted 
in searching out crime. And it does not lend judicial 
sanction to wiretapping, electronic “bugging” or any of 
the other questionable spying practices that are used to 
invade privacy and that appear to be increasingly preva-
lent in our country today. Cf. Silverman v. United 
States, 365 U. S. 505 (1961); Black v. United States, ante, 
p. 26; United States v. Schipani, 362 F. 2d 825, cert, 
denied, post, p. 934, rehearing granted, judgment vacated, 
and case remanded on suggestion of Solicitor General, 
post, p. 372.

But I consider both Lewis and Osborn to be materially, 
even fundamentally, different from this Hoffa case. 
Here, Edward Partin, a jailbird languishing in a Loui-
siana jail under indictments for such state and federal 
crimes as embezzlement, kidnapping, and manslaughter 
(and soon to be charged with perjury and assault), con-
tacted federal authorities and told them he was willing 
to become, and would be useful as, an informer against 
Hoffa who was then about to be tried in the Test Fleet 
case. A motive for his doing this is immediately ap-
parent—namely, his strong desire to work his way out of 
jail and out of his various legal entanglements with the

1 The recording was not used here as a means to avoid calling 
the informer to testify. As I noted in my opinion concurring in 
the result in Lopez (373 U. S., at 441), I would not sanction the 
use of a secretly made recording other than for the purposes of 
corroborating the testimony of a witness who can give firsthand 
testimony concerning the recorded conversations and who is made 
available for cross-examination.
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State and Federal Governments.2 And it is interesting 
to note that, if this was his motive, he has been 
uniquely successful in satisfying it. In the four years 
since he first volunteered to be an informer against 
Hoffa he has not been prosecuted on any of the serious 
federal charges for which he was at that time jailed, and 
the state charges have apparently vanished into thin air.

Shortly after Partin made contact with the federal 
authorities and told them of his position in the Baton

2 One Sydney Simpson, who was Partin’s cellmate at the time the 
latter first contacted federal agents to discuss Hoffa, has testified by 
affidavit as follows:

“Sometime in September, 1962,1 was transferred from the Donald-
sonville Parish Jail to the Baton Rouge Parish Jail. I was placed 
in a cell with Partin. For the first few days, Partin acted sort of 
brave. Then when it was clear that he was not going to get out 
in a hurry, he became more excited and nervous. After I had been 
in the same cell with Partin for about three days, Partin said, T 
know a way to get out of here. They want Hoffa more than they 
want me.’ Partin told me that he was going to get one of the 
deputies to get Bill Daniels. Bill Daniels is an officer in the State 
of Louisiana. Partin said he wanted to talk to Daniels about 
Hoffa. Partin said that he was going to talk to Captain Edwards 
and ask him to get Daniels. A deputy, whose name is not known 
to me, came and took Partin from the cell. Partin remained away 
for several hours.

“A few days later Partin was released from the jail. From the day 
when I first saw the deputy, until the date when Partin was released, 
Partin was out of the cell most of the day and sometimes part of 
the night. On one occasion Partin returned to the cell and said, 
‘It will take a few more days and we will have things straightened 
out, but don’t worry.’ Partin was taken in and out of the cell 
frequently each day. Partin told me during this time that he was 
working with Daniels and the FBI to frame Hoffa. On one occa-
sion I asked Partin if he knew enough about Hoffa to be of any 
help to Daniels and the FBI, and Partin said, ‘It doesn’t make any 
difference. If I don’t know it, I can fix it up.’

“While we were in the cell, I asked Partin why he was doing this 
to Hoffa. Partin replied: ‘What difference does it make? I’m 
thinking about myself. Aren’t you thinking about yourself? I 
don’t give a damn about Hoffa. . . .” R. 171-172.
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Rouge Local of the Teamsters Union and of his acquaint-
ance with Hoffa, his bail was suddenly reduced from 
$50,000 to $5,000 and he was released from jail. He 
immediately telephoned Hoffa, who was then in New 
Jersey, and, by collaborating with a state law enforce-
ment official, surreptitiously made a tape recording of 
the conversation. A copy of the recording was fur-
nished to federal authorities. Again on a pretext of 
wanting to talk with Hoffa regarding Partin’s legal diffi-
culties, Partin telephoned Hoffa a few weeks later and 
succeeded in making a date to meet in Nashville where 
Hoffa and his attorneys were then preparing for the Test 
Fleet trial. Unknown to Hoffa, this call was also re-
corded and again federal authorities were informed as 
to the details.

Upon his arrival in Nashville, Partin manifested his 
“friendship” and made himself useful to Hoffa, thereby 
worming his way into Hoffa’s hotel suite and becoming 
part and parcel of Hoffa’s entourage. As the “faithful” 
servant and factotum of the defense camp which he 
became, he was in a position to overhear conversations 
not directed to him, many of which were between at-
torneys and either their client or prospective defense 
witnesses. Pursuant to the general instructions he re-
ceived from federal authorities to report “any attempts 
at witness intimidation or tampering with the jury,” 
“anything illegal,” or even “anything of interest,” Partin 
became the equivalent of a bugging device which moved 
with Hoffa wherever he went. Everything Partin saw 
or heard was reported to federal authorities and much 
of it was ultimately the subject matter of his testimony 
in this case. For his services he was well paid by the 
Government, both through devious and secret support 
payments to his wife and, it may be inferred, by exe-
cuted promises not to pursue the indictments under 
which he was charged at the time he became an informer.
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This type of informer and the uses to which he was 
put in this case evidence a serious potential for under-
mining the integrity of the truth-finding process in the 
federal courts. Given the incentives and background of 
Partin, no conviction should be allowed to stand when 
based heavily on his testimony. And that is exactly the 
quicksand upon which these convictions rest, because 
without Partin, who was the principal government wit-
ness, there would probably have been no convictions 
here. Thus, although petitioners make their main 
arguments on constitutional grounds and raise serious 
Fourth and Sixth Amendment questions, it should not 
even be necessary for the Court to reach those questions. 
For the affront to the quality and fairness of federal law 
enforcement which this case presents is sufficient to 
require an exercise of our supervisory powers. As we 
said in ordering a new trial in Mesarosh v. United States, 
352 U. S. 1, 14 (1956), a federal case involving the testi-
mony of an unsavory informer who, the Government 
admitted, had committed perjury in other cases:

“This is a federal criminal case, and this Court has 
supervisory jurisdiction over the proceedings of the 
federal courts. If it has any duty to perform in this 
regard, it is to see that the waters of justice are not 
polluted. Pollution having taken place here, the con-
dition should be remedied at the earliest opportunity.

“The government of a strong and free nation does 
not need convictions based upon such testimony. 
It cannot afford to abide with them.”

See also McNabb v. United States, 318 U. S. 332, 341 
(1943).

I do not say that the Government may never use as 
a witness a person of dubious or even bad character. In 
performing its duty to prosecute crime the Government 
must take the witnesses as it finds them. They may
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be persons of good, bad, or doubtful credibility, but 
their testimony may be the only way to establish the 
facts, leaving it to the jury to determine their credibility. 
In this case, however, we have a totally different situa-
tion. Here the Government reaches into the jailhouse 
to employ a man who was himself facing indictments 
far more serious (and later including one for perjury) 
than the one confronting the man against whom he 
offered to inform. It employed him not for the purpose 
of testifying to something that had already happened, 
but rather for the purpose of infiltration to see if crimes 
would in the future be committed. The Government 
in its zeal even assisted him in gaining a position from 
which he could be a witness to the confidential relation-
ship of attorney and client engaged in the preparation 
of a criminal defense. And, for the dubious evidence 
thus obtained, the Government paid an enormous price. 
Certainly if a criminal defendant insinuated his informer 
into the prosecution’s camp in this manner he would be 
guilty of obstructing justice. I cannot agree that what 
happened in this case is in keeping with the standards 
of justice in our federal system and I must, therefore, 
dissent.

Mr . Justic e Clark , joined by Mr . Justi ce  Douglas .
I would dismiss the writs of certiorari as improvidently 

granted.
The writs of certiorari granted by the Court in these 

cases are limited to the following question:
“Whether evidence obtained by the Government 

by means of deceptively placing a secret informer 
in the quarters and councils of a defendant during 
one criminal trial so violates the defendant’s Fourth, 
Fifth and Sixth Amendment rights that suppression 
of such evidence is required in a subsequent trial of 
the same defendant on a different charge.”
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My examination of the record reveals that at the hearing 
on petitioners’ motion to suppress the evidence obtained 
by the informer, Partin, the District Judge found that 
“the government did not place this witness Mr. Partin 
in the defendants’ midst . . . rather that he was know-
ingly and voluntarily placed in their midst by one of the 
defendants [Hoffa].” This specific finding was approved 
by the Court of Appeals as being “supported by substan-
tial evidence and . . . not clearly erroneous.” 349 F. 
2d, at 36. No attack is made here on the findings.

It has long been the rule of this Court that it “cannot 
undertake to review concurrent findings of fact by two 
courts below in the absence of a very obvious and excep-
tional showing of error.” Graver Mjg. Co. v. Linde 
Co., 336 U. S. 271, 275 (1949). My careful examina-
tion of the record shows that there is a choice here be-
tween two permissible views as to the weight of the 
evidence. The District Judge found the weight of the 
evidence to be with the Government and the Court of 
Appeals has approved his finding. I cannot say on this 
record that it is clearly erroneous.*  United States v. 
Yellow Cab Co., 338 U. S. 338, 342 (1949).

In the light of this finding, by which we are bound, 
there is no issue before us for decision since no evidence 
was “obtained by the Government by means of decep-
tively placing a secret informer in the quarters and 
councils of” petitioner Hoffa.

I would therefore dismiss the writs as improvidently 
granted.

*At one point the informer, Partin, testified: “Mr. Hoffa is the 
one told me he wanted me to stick around.” Petitioners’ own 
witnesses testified that Partin was in the suite “virtually every day” 
as well as the “nightly meetings,” had “ready access” to the files 
and offices and acted as “sergeant-at-arms” just outside the door of 
the suite. Hoffa did not testify at the hearing on the motion to 
suppress.
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Petitioner, a lawyer, was indicted under 18 U. S. C. § 1503 for en-
deavoring to bribe a member of the jury panel in a prospective 
federal criminal trial. To investigate the background of potential 
jurors he had employed a Nashville policeman, who had, unknown 
to petitioner, agreed to report to federal agents any “illegal activi-
ties” he might observe. The investigator reported to federal 
agents that when he advised petitioner that he had a relative on 
the jury panel, petitioner expressed an interest in approaching 
him. An affidavit to this effect was presented to the District 
Court judges, who authorized the use of an electronic device to 
record further conversations between petitioner and the investi-
gator. A tape recording of a subsequent conversation was ad-
mitted at petitioner’s trial. He was convicted and the Court of 
Appeals affirmed the conviction. Held:

1. The use of a recording device here under “the procedure of 
antecedent justification before a magistrate that is central to the 
Fourth Amendment” as “a precondition of lawful electronic sur-
veillance” was permissible, and the recording itself was properly 
admitted in evidence. Pp. 327-331.

2. Entrapment was not established as a matter of law, for at 
most the investigator afforded petitioner “opportunities or facili-
ties” for the commission of a criminal offense, a far cry from 
entrapment. Pp. 331-332.

3. Since this statute makes an offense of any proscribed “en-
deavor,” a term which is not burdened with the technicalities of 
the word “attempt,” the fact that the investigator did not ap-
proach the venireman and did not intend to approach him does 
not negate a violation of 18 U. S. C. § 1503. Pp. 332-333.

350 F. 2d 497, affirmed.

Jacob Kossman argued the cause and filed briefs for 
petitioner.

Nathan Lewin argued the cause for the United States. 
With him on the brief were Solicitor General Marshall, 
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Assistant Attorney General Vinson, Beatrice Rosenberg 
and Kirby W. Patterson.

Herman Schwartz and Melvin L. Wulf filed a brief for 
the American Civil Liberties Union, as amicus curiae.

Mr . Justic e Stewart  delivered the opinion of the 
Court.

The petitioner, a Nashville lawyer, was convicted in 
the United States District Court for the Middle District 
of Tennessee upon one count of an indictment under 
18 U. S. C. § 1503, which charged him with endeavoring 
to bribe a member of the jury panel in a prospective 
federal criminal trial.1 The conviction was affirmed by 
the Court of Appeals, 350 F. 2d 497. We granted certio-
rari, 382 U. S. 1023, primarily to consider whether the

118 U. S. C. § 1503 provides as follows:
“Whoever corruptly, or by threats or force, or by any threat-

ening letter or communication, endeavors to influence, intimidate, 
or impede any witness, in any court of the United States or before 
any United States commissioner or other committing magistrate, 
or any grand or petit juror, or officer in or of any court of the 
United States, or officer who may be serving at any examination or 
other proceeding before any United States commissioner or other 
committing magistrate, in the discharge of his duty, or injures any 
party or witness in his person or property on account of his attend-
ing or having attended such court or examination before such offi-
cer, commissioner, or other committing magistrate, or on account 
of his testifying or having testified to any matter pending therein, 
or injures any such grand or petit juror in his person or property 
on account of any verdict or indictment assented to by him, or on 
account of his being or having been such juror, or injures any such 
officer, commissioner, or other committing magistrate in his person 
or property on account of the performance of his official duties, or 
corruptly or by threats or force, or by any threatening letter or 
communication, influences, obstructs, or impedes, or endeavors to 
influence, obstruct, or impede, the due administration of justice, shall 
be fined not more than $5,000 or imprisoned not more than five 
years, or both.”
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conviction rests upon unconstitutionally acquired evi-
dence, although the petitioner also presses other claims.

In late 1963, James R. Hoffa was awaiting trial upon 
a criminal charge in the federal court in Nashville, and 
the petitioner, as one of Hoffa’s attorneys, was engaged 
in preparing for that trial. In connection with these 
preparations the petitioner hired a man named Robert 
Vick to make background investigations of the people 
listed on the panel from which members of the jury for 
the Hoffa trial were to be drawn. Vick was a member 
of the Nashville police department whom the petitioner 
had employed for similar investigative work in connec-
tion with another criminal trial of the same defendant 
a year earlier. What the petitioner did not know was 
that Vick, before applying for the job with the petitioner 
in 1963, had met several times with federal agents and 
had agreed to report to them any “illegal activities” he 
might observe.

The conviction which we now review was upon the 
charge that the petitioner “during the period from on 
or about November 6, 1963, up to and including Novem-
ber 15, 1963, . . . did unlawfully, knowingly, wilfully 
and corruptly endeavor to influence, obstruct and im-
pede the due administration of justice . . .” in that he 
“did request, counsel and direct Robert D. Vick to con-
tact Ralph A. Elliott, who was, and was known by the 
said Osborn to be, a member of the petit jury panel from 
which the petit jury to hear the [Hoffa] trial was 
scheduled to be drawn, and to offer and promise to pay 
the said Ralph A. Elliott $10,000 to induce the said 
Elliott to vote for an acquittal, if the said Elliott should 
be selected to sit on the petit jury in the said trial.” 2

2 The indictment contained two other counts charging similar 
offenses with respect to the earlier trial of the same defendant. The 
Government dismissed one of these counts, and the petitioner was 
acquitted on the other.
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The primary evidence against the petitioner on this 
charge consisted of Vick’s testimony, a tape recording 
of a conversation between the petitioner and Vick, and 
admissions which the petitioner had made during the 
course of federal disbarment proceedings.

Vick testified that during a discussion with the peti-
tioner at the latter’s office on November 7, he mentioned 
that he knew some of the prospective jurors. At this, 
according to Vick, the petitioner “jumped up,” and said, 
“You do? Why didn’t you tell me?” The two then 
moved outside into the adjacent alley to continue the 
conversation. There, Vick testified, he told the peti-
tioner that one of the prospective jurors, Ralph Elliott, 
was his cousin, and the petitioner told Vick to pay a 
visit to Elliott to see what arrangements could be made 
about the case. Vick also testified to meetings with the 
petitioner on November 8 and November 11, when he 
told the petitioner, falsely, that he had visited Elliott 
and found him “susceptible to money for hanging this 
jury,” to which the petitioner responded by offering 
$5,000 to Elliott if he became a member of the jury and 
an additional $5,000 “when he hung the jury, but he 
would have to go all the way, and to assure Mr. Elliott 
that he would not be alone, that there would be some 
other jurors in there.”

I.
No claim is made in this case that Vick’s testimony 

about the petitioner’s incriminating statements was in-
admissible in evidence. Cf. Hofia v. United States, ante, 
p. 293; Lewis v. United States, ante, p. 206. What is 
challenged is the introduction in evidence of a tape re-
cording of one of the conversations about which Vick 
testified, specifically the conversation which took place 
in the petitioner’s office on November 11. The record-
ing of this conversation was played for the jury, and a 
written transcript of it was introduced in evidence. We
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are asked to hold that the recording should have been 
excluded, either upon constitutional grounds, Weeks v. 
United States, 232 U. S. 383, or in the exercise of our 
supervisory power over the federal courts. McNabb v. 
United States, 318 U. S. 332.

There is no question of the accuracy of the recording. 
The petitioner testified that it was a “substantially cor-
rect” reproduction of what took place in his office on 
November 11. There can be no doubt, either, of the 
recording’s probative relevance. It provided strong cor-
roboration of the truth of the charge against the peti-
tioner.3 The recording was made by means of a device 
concealed upon Vick’s person during the November 11 
meeting. We thus deal here not with surreptitious sur-
veillance of a private conversation by an outsider, cf. 
Silverman v. United States, 365 U. S. 505, but, as in 
Lopez v. United States, 373 U. S. 427, with the use by 
one party of a device to make an accurate record of a 
conversation about which that party later testified. Un-
less Lopez v. United States is to be disregarded, therefore, 
the petitioner cannot prevail.4

But we need not rest our decision here upon the broad 
foundation of the Court’s opinion in Lopez, because it 
is evident that the circumstances under which the tape 
recording was obtained in this case fall within the nar-
rower compass of the Lopez concurring and dissenting 
opinions. Accordingly, it is appropriate to set out with 
some precision what these circumstances were.

3 A transcript of the recording is reproduced as an Appendix to 
this opinion.

4 It is argued that in Lopez the petitioner knew that the person 
to whom he offered a bribe was a federal officer. But, even assuming 
there might otherwise be some force to this distinction, it is enough 
to point out that in the present case the petitioner also knew he 
was talking to a law enforcement officer—a member of the Nashville 
police department.
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Immediately after his November 7 meeting with the 
petitioner, at which, according to Vick, the possibility 
of approaching the juror Elliott was first discussed, Vick 
reported the conversation to an agent of the United 
States Department of Justice. Vick was then requested 
to put his report in the form of a written statement 
under oath, which he did.5 The following day this sworn 
statement was shown by government attorneys to the 
two judges of the Federal District Court, Chief Judge 
Miller and Judge Gray. After considering this affidavit, 
the judges agreed to authorize agents of the Federal 
Bureau of Investigation to conceal a recorder on Vick’s 
person in order to determine from recordings of further

5 The relevant portion of this affidavit was as follows:
‘‘On November 7, 1963, I was in Mr. Osborn’s office going over 

the results of my investigation. I was aware that the jury panel 
which I had been investigating was the panel assigned to Judge 
William E. Miller. Mr. Osborn and I got into a discussion of the 
jury panel assigned to Judge Frank Gray, Jr. This jury panel list 
had previously been shown to me by John Polk, an investigator 
for Mr. Osborn. Polk told me at that time that he was investigating 
the jury panel assigned to Judge Gray. At that time, I mentioned 
to Polk that I knew three of the people on the jury panel. In 
discussing the panel with Mr. Osborn, I again mentioned that I knew 
three of the people on the jury panel. Mr. Osborn said, ‘You do? 
Why didn’t you tell me?’ I told Mr. Osborn I had told John Polk 
and assumed that John Polk had told him. Mr. Osborn said that 
Polk had not told him and suggested that we discuss the matter 
further. We then left Mr. Osborn’s office and walked out onto the 
street to discuss the matter further. Mr. Osborn asked me how 
well I knew the three prospective jurors. 1 told him that I knew 
Mr. Ralph A. Elliott, Springfield, Tennessee, the best since he was 
my cousin. Mr. Osborn asked me whether I knew him well enough 
to talk to him about anything. I said that I thought I did. Mr. 
Osborn then said, ‘Go contact him right away. Sit down and talk 
to him and get him on our side. We want him on the jury.’ I 
told Mr. Osborn that I thought Mr. Elliott was not in very good 
financial position and Mr. Osborn said, ‘Good, go see him right 
away.’ ”
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conversations between Vick and the petitioner whether 
the statements in Vick’s affidavit were true. It was this 
judicial authorization which ultimately led to the record-
ing here in question.6

The issue here, therefore, is not the permissibility of 
“indiscriminate use of such devices in law enforcement,” 7 
but the permissibility of using such a device under the 
most precise and discriminate circumstances, circum-
stances which fully met the “requirement of particu-
larity” which the dissenting opinion in Lopez found 
necessary.8

The situation which faced the two judges of the 
District Court when they were presented with Vick’s 
affidavit on November 8, and the motivations which 
prompted their authorization of the recorder are re-

6 The recording device did not operate properly on the occasion 
of Vick’s visit to the petitioner’s office on November 8, and Vick 
made a written statement of what occurred during that meeting. 
The government lawyers reported these circumstances to District 
Judge Miller, who then authorized the use of the recorder on Novem-
ber 11, under the same conditions:

“I said on that second occasion the same as I did on the first 
occasion: that the tape recorder should be used under proper sur-
veillance, supervision, to see that it was not faked in any way, and 
to take every precaution to determine that it was used in a fair 
manner, so that we could get at the bottom of it and determine 
what the truth was.”

7 “I also share the opinion of Mr . Jus ti ce  Bre nn an  that the 
fantastic advances in the field of electronic communication consti-
tute a great danger to the privacy of the individual; that indiscrim-
inate use of such devices in law enforcement raises grave constitu-
tional questions under the Fourth and Fifth Amendments; and 
that these considerations impose a heavier responsibility on this 
Court in its supervision of the fairness of procedures in the federal 
court system. However, I do not believe that, as a result, all uses 
of such devices should be proscribed either as unconstitutional or 
as unfair law enforcement methods.” Lopez v. United States, 373 
U. S., at 441 (concurring opinion of The  Chi ef  Jus ti ce ).

8 373 U. S., at 463.

233-653 0 - 67 - 28
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fleeted in the words of Chief Judge Miller. As he put 
it, “The affidavit contained information which reflected 
seriously upon a member of the bar of this court, who 
had practiced in my court ever since I have been on the 
bench. I decided that some action had to be taken 
to determine whether this information was correct or 
whether it was false. It was the most serious problem 
that I have had to deal with since I have been on the 
bench. I could not sweep it under the rug.”

So it was that, in response to a detailed factual affi-
davit alleging the commission of a specific criminal 
offense directly and immediately affecting the adminis-
tration of justice in the federal court, the judges of that 
court jointly authorized the use of a recording device 
for the narrowT and particularized purpose of ascertain-
ing the truth of the affidavit’s allegations. As the dis-
trict judges recognized, it was imperative to determine 
whether the integrity of their court was being under-
mined, and highly undesirable that this determination 
should hinge on the inconclusive outcome of a testi-
monial contest between the only two people in the world 
who knew the truth—one an informer, the other a lawyer 
of previous good repute. There could hardly be a clearer 
example of “ ‘the procedure of antecedent justification 
before a magistrate that is central to the Fourth 
Amendment’ ” as “a precondition of lawful electronic 
surveillance.” 9

9 “The requirements of the Fourth Amendment are not inflexible, 
or obtusely unyielding to the legitimate needs of law enforcement. 
It is at least clear that The procedure of antecedent justification 
before a magistrate that is central to the Fourth Amendment,’ 
Ohio ex rel. Eaton v. Price, 364 U. S. 263, 272 (separate opinion); 
see McDonald v. United States, 335 U. S. 451, 455; Abel v. United 
States, 362 U. S. 217, 251-252 (dissenting opinion), could be made 
a precondition of lawful electronic surveillance. . . .” Lopez v. 
United States, 373 U. S., at 464 (dissenting opinion of Mr . Just ic e  
Bre nn an ).
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We hold on these facts that the use of the recording 
device was permissible, and consequently that the re-
cording itself was properly admitted as evidence at the 
petitioner’s trial.

II.
The petitioner’s defense was one of entrapment, and 

he renews here the contention made in his motion for 
acquittal at the trial that entrapment was established 
as a matter of law. We cannot agree.

The validity of the entrapment defense depended 
upon what had transpired at the meetings between the 
petitioner and Vick which took place before the recorded 
conversation of November 11. According to the peti-
tioner, Vick initiated the idea of making a corrupt ap-
proach to Elliott on October 28, and the petitioner at 
first resisted the suggestion and tried to discourage Vick 
from carrying it out. The petitioner conceded that he 
ultimately acquiesced in the scheme, out of “weakness” 
and because he was exhausted from overwork, but said 
that he never seriously intended actually to carry out 
the plan to bribe Elliott. But Vick’s version of what 
had happened was, as stated above, quite different, and 
the truth of the matter was for the jury to determine.10 
Masciale v. United States, 356 U. S. 386. Surely it was 
not a “trap for the unwary innocent,” Sherman v. United 
States, 356 U. S. 369, 372, for Vick to tell the petitioner, 
truthfully, that he knew some of the members of the 
jury panel and that one of them was his cousin. And 
according to Vick he had said no more when the peti-
tioner “jumped up,” went out into the alley with him, 
and initiated the effort to get Elliott “on our side.” At 
the most, Vick’s statement afforded the petitioner “op-
portunities or facilities” for the commission of a criminal

10 The petitioner’s trial counsel explicitly conceded that the entrap-
ment issue was for the jury to resolve.
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offense, and that is a far cry from entrapment. Sherman 
v. United States, supra, at 372; Sorrells v. United States, 
287 U. S. 435, 441.11

III.
Finally, the argument is made that even if the ad-

missibility and truth of all the evidence against the peti-
tioner be accepted, this conviction must be set aside 
because his conduct did not constitute a violation of 
18 U. S. C. § 1503.11 12 The basis for this argument is 
that since Vick never in fact approached Elliott and 
never intended to do so, any endeavor on the petitioner’s 
part was impossible of accomplishment.

11 The petitioner further argues, with respect to the entrapment 
defense, that the jury instructions were erroneous in two respects, 
and that government rebuttal evidence was improperly received.

It is urged that the trial judge committed error in failing to in-
struct the jury that if they acquitted the petitioner under Count 2 
(charging an endeavor to bribe a juror at the 1962 Hoffa trial), 
they must not consider any evidence under that count in determin-
ing the petitioner’s guilt under Count 1. Such an instruction was 
not requested. Rule 30, Fed. Rules Crim. Proc. Moreover, it is 
settled that when the defense of entrapment is raised, evidence of 
prior conduct tending to show the defendant’s predisposition to 
commit the offense charged is admissible. See Sorrells v. United 
States, 287 U. S. 435, 451.

The petitioner further argues that the instructions on entrapment 
erroneously left to the jury the question of whether the tape record-
ing had been obtained by lawful means. We do not so understand 
the trial judge’s language, and neither, apparently, did trial counsel, 
because no objection was made to the instructions as given. Rule 
30, Fed. Rules Crim. Proc. Moreover, such an instruction would 
have been favorable to the petitioner, because the judge, in denying 
the earlier defense motion to suppress, had already ruled that the 
recording had been lawfully obtained.

Finally, objection is made to permitting the Government on rebut-
tal to introduce Vick’s November 8 affidavit and show the circum-
stances under which the tape recording had been authorized by the 
judges. But this evidence was a relevant response to the petitioner’s 
testimony that it was Vick who, at the instigation of the Government, 
had initiated the plan to approach Elliott as early as October 28.

12 See n. 1, supra.
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We reject the argument. Whatever continuing valid-
ity the doctrine of “impossibility,” with all its subtle-
ties, may continue to have in the law of criminal 
attempt,13 that body of law is inapplicable here. The 
statute under which the petitioner was convicted makes 
an offense of any proscribed “endeavor.” And almost 
50 years ago this Court pointed out the significance of 
that word: “The word of the section is ‘endeavor,’ and 
by using it the section got rid of the technicalities which 
might be urged as besetting the word ‘attempt,’ and it 
describes any effort or essay to accomplish the evil pur-
pose that the section was enacted to prevent. . . . The 
section ... is not directed at success in corrupting a 
juror but at the ‘endeavor’ to do so. Experimental ap-
proaches to the corruption of a juror are the ‘endeavor’ 
of the section.” United, States v. Russell, 255 U. S. 
138, 143.

If the evidence against the petitioner be accepted, 
there can be no question that he corruptly endeavored 
to impede the due administration of justice by instruct-
ing Robert Vick to offer a bribe to a prospective juror 
in a federal criminal case. . ~ ,Affirmed.

Mr . Justi ce  White  took no part in the consideration 
or decision of this case.

APPENDIX TO OPINION OF THE COURT.

Transcript of the recording of the Vick-Osborn con-
versation of November 11, 1963:

“Girl: You can go in now.
“Vick: 0. K. honey. Hello, Mr. Osborn.

13 Compare People v. Jaffe, 185 N. Y. 497, 78 N. E. 169, with 
People v. Gardner, 144 N. Y. 119, 38 N. E. 1003. See Wechsler, 
Jones & Korn, The Treatment of Inchoate Crimes in the Model 
Penal Code of the American Law Institute: Attempt, Solicitation, 
and Conspiracy, 61 Col. L. Rev. 571, 578-585 (1961).
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“Osborn: Hello Bob, close the door, my friend, and 
let’s see what’s up.

“Vick: How’re you doing?
“Osborn: No good. How’re you doing?
“Vick: Oh, pretty good. You want to talk in here?
“Osborn: How far did you go?
“Vick: Well, pretty far.
“Osborn: Maybe we’d better . . .
“Vick: Whatever you say. Don’t make any difference 

to me.
“Osborn: [Inaudible whisper.]
“Vick: I’m comfortable, but er, this chair sits good, 

but we’ll take off if you want to, but
“Osborn: Did you talk to him?
“Vick: Huh?
“Osborn: Did you talk to him ?
“Vick: Yeah. I went down to Springfield Saturday 

morning and talked to er.
“Osborn: Elliott?
“Vick: Elliott.
“Osborn: [Inaudible whisper.]
“Vick: Huh?
“Osborn: Is there any chance in the world that he 

would report you?
“Vick: That he will report me to the FBI? Why of 

course, there’s always a chance, but I wouldn’t got into 
it if I thought it was very, very great.

“Osborn: [ Laughed. ]
“Vick: You understand that.
“Osborn: [Laughing.] Yeah, I do know. Old Bob first.
“Vick: That’s right. Don’t worry. I’m gonna take 

care of old Bob and I know, and of course I’m depending 
on you to take care of old Bob if anything, if anything 
goes wrong.

“Osborn: I am. I am. Why certainly.
“Vick: Er, we had coffee Saturday morning and now 

he had previously told you that it’s the son.
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“Osborn: It is?
“Vick: Yes, and not the father.
“Osborn: That’s right.
“Vick: The son is Ralph Alden Elliott and the father 

is Ralph Donnal. Alden is er—Marie, that’s Ralph’s 
wife who killed herself. That was her maiden name, 
Alden, see? Anyway, we had coffee and he’s been on 
a hung jury up here this week, see?

“Osborn: I know that.
“Vick: Well, I didn’t know that but anyway, he 

brought that up so he got to talking about the last Hoffa 
case being hung, you know, and some guy refused 
$10,000 to hang it, see, and he said the guy was crazy, 
he should’ve took it, you know, and so we talked about 
and so just discreetly, you know, and course I’m really 
playing this thing slow, that’s the reason I asked you 
if you wanted a lawyer down there to handle it or you 
wanted me to handle it, cause I’m gonna play it easy.

“Osborn: The less people, the better.
“Vick: That’s right. Well, I’m gonna play it slow 

and easy myself and er, anyway, we talked about er, 
something about five thousand now and five thousand 
later, see, so he did, he brought up five thousand see, 
and talking about about [sw] how they pay it off you 
know and things like that. I don’t know whether he 
suspected why I was there or not cause I don’t just drop 
out of the blue to visit him socially, you know. We’re 
friends, close kin, cousins, but I don’t ordinarily just, 
we don’t fraternize, you know, and er, so he seemed 
very receptive for er, to hang the thing for five now and 
five later. Now, er, I thought I would report back to 
you and see what you say.

“Osborn: That’s fine! The thing to do is set it up for 
a point later so you won’t be running back and forth.

“Vick: Yeah.
“Osborn: Then tell him it’s a deal.
“Vick: It’s what?
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“Osborn: That it’s a deal. What we’ll have to do— 
when it gets down to the trial date, when we know the 
date, tomorrow for example if the Supreme Court rules 
against us, well within a week we’ll know when the trial 
comes. Then he has to be certain that when he gets on, 
he’s got to know that he’ll just be talking to you and 
nobody else. ------

“Vick: Social strictly.
“Osborn: Oh yeah.
“Vick: I’ve got my story all fixed on that.
“Osborn: Then he will have to know where to, he 

will have to know where to come.
“Vick: Well, er . . .
“Osborn: And, he’ll have to know when.
“Vick: Er, do you want to see him yourself? You 

want me to handle it or what?
“Osborn: Uh huh. You’re gonna handle it yourself.
“Vick: All right. You want to know it when he’s 

ready, when I think he’s ready for the five thousand. 
Is that right?

“Osborn: Well no, when he gets on the panel, once 
he gets on the jury. Provided he gets on the panel.

“Vick: Yeah. Oh yeah. That’s right. That’s right. 
Well now, he’s on the number one.

“Osborn: I know, but now . . .
“Vick: But you don’t know that would be the one.
“Osborn: Well, I know this, that if we go to trial be-

fore that jury he’ll be on it but suppose the government 
challenges him over being on another hung jury.

“Vick: Oh, I see.
“Osborn: Where are we then?
“Vick: Oh, I see. I see.
“Osborn: So we have to be certain that he makes it 

on the jury.
“Vick: Well now, here’s one thing, Tommy. He’s a 

member of the CWA, see, and the Teamsters, or
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“Osborn: Well, they’ll knock him off.
“Vick: Naw, they won’t. They’ve had a fight with 

the CWA, see?
“Osborn: I think everything looks perfect.
“Vick: I think it’s in our favor, see. I think that’ll 

work to our favor.
“Osborn: That’s why I’m so anxious that they accept 

him.
“Vick: I think they would, too. I don’t think they 

would have a reason in the world to. I don’t think that 
I’m under any surveillance or suspicion or anything like 
that.

“Osborn: I don’t think so.
“Vick: I don’t know. I don’t frankly think, since last 

year and since I told them I was through with the thing, 
I don’t think I have been. Now Fred,

“Osborn: I don’t think you have either.
“Vick: You know Fred and I may not [pause], he 

may be too suspicious and I may not be suspicious 
enough. I don’t know.

“Osborn: I think you’ve got it sized up exactly right.
“Vick: Well, I think so.
“Osborn: Now, you know you promised that fella that 

you would have nothing more to do with that case.
“Vick: That’s right.
“Osborn: At that time you had already checked on 

some of the jury that went into Miller’s court. You 
went ahead and did that.

“Vick: Well, here’s another thing, Tommy.
“Osborn: ---- church affiliations, background, occu-

pation and that sort of thing on those that went into 
Miller’s court. You didn’t even touch them. You didn’t 
even investigate the people that were in Judge Gray’s 
court.

“Vick: Well, here’s the thing about it, Tommy. Soon 
as this damn thing’s over, they’re gonna kick my . . .
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out anyway, so probably Fred’s too. So, I might as well 
get out of it what I can. The way I look at it. I might 
be wrong cause the Tennessean is not gonna have any-
thing to do with anybody that’s had anything to do with 
the case now or in the past, you know that. Cause 
they’re too close to the Kennedy’s.

“Osborn: All right, so we’ll leave it to you. The only 
thing to do would be to tell him, in other words your next 
contact with him would be to tell him if he wants that 
deal, he’s got it.

“Vick: 0. K.
“Osborn: The only thing it depends upon is him being 

accepted on the jury. If the government challenges him 
there will be no deal.

“Vick: All right. If he is seated.
“Osborn: If he’s seated.
“Vick: He can expect five thousand then and 
“Osborn: Immediately.
“Vick: Immediately and then five thousand when it’s 

hung. Is that right?
“Osborn: All the way, now!
“Vick: Oh, he’s got to stay all the way?
“Osborn: All the way.
“Vick: No swing. You don’t want him to swing like 

we discussed once before. You want him
“Osborn: Of course, he could be guided by his own 

b---- , but that always leaves a question. The thing to
do is just stick with his crowd. That way we’ll look 
better and maybe they’ll have to go to another trial if 
we get a pretty good count.

“Vick: Oh. Now, I’m going to play it just like you 
told me previously, to reassure him and keep him from 
getting panicky, you know. I have reason to believe 
that he won’t be alone, you know.

“Osborn: You assure him of that. 100%.
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“Vick: And to keep any fears down that he might 
have, see?

“Osborn: Tell him there will be at least two others 
with him.

“Vick: Now, another thing, I want to ask you does 
John know anything. You know, I originally told John 
about me knowing.

“Osborn: He does not know one thing.
“Vick: He doesn’t know. 0. K.
“Osborn: He’ll come in and recommend this man------

and I’ll say well just let it alone, you know.
“Vick: Yeah. So he doesn’t know anything about this 

at all?
“Osborn: Nothing.
“Vick: Now he hasn’t seen me. When I first came 

here he was in here, see.
“Osborn: ------We’ll keep it secret. The way we keep

it safe is that nobody knows about it but you and 
me -----  where could they ever go?

“Vick: Well that’s it, I reckon, or I’ll probably go 
down there. See, I’m off tonight. I’m off Sunday and 
Monday, see. That’s why I talked to you yesterday. 
I had a notion to go down there yesterday cause I was 
off last night and I’m off again tonight.

“Osborn: It will be a week at least until we know the 
trial date.

“Vick: O. K. You want to hold up doing anything 
further till we know.

“Osborn: Unless he should happen to give you a call 
and -----  something like that, then you just tell him,
whenever you happen to run into him.

“Vick: Well, he’s not apt to call, cause see
“Osborn: You were very circumspect.
“Vick: Yeah. We haven’t talked really definite and I 

think he clearly understands. Now, he might, it seemed 
to me that maybe he thought I was joking or, you know.
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“Osborn: That’s a good way to leave it, he’s the one 
that brought it up.

“Vick: That’s right.
“Osborn: -----
“Vick: Well, I knew he would before I went down 

there.
“Osborn: Well,-----
“Vick: Huh?
“Osborn: I’ll be talking to you.
“Vick: I’ll wait a day or two.
“Osborn: Yeah. I would.
“Vick: Before I contact him. Don’t want to seem 

anxious and er
“Osborn: -----
“Vick: O. K. See you later.”

Mr . Justic e Douglas , dissenting in Osborn v. United 
States and Lewis v. United States, ante, p. 206; and con-
curring with Mr . Justice  Clark  in Hoffa v. United 
States, ante, p. 293.

These cases present important questions of federal law 
concerning the privacy of our citizens and the breach of 
that privacy by government agents. Lewis v. United 
States involves the breach of the privacy of the home 
by a government agent posing in a different role for the 
purpose of obtaining evidence from the homeowner to 
convict him of a crime. Hoffa v. United States raises 
the question whether the Government in that case 
induced a friend of Hoffa’s to insinuate himself into 
Hoffa’s entourage, there to serve as the Government’s 
eyes and ears for the purpose of obtaining incriminating 
evidence. Osborn v. United States presents the question 
whether the Government may compound the invasion 
of privacy by using hidden recording devices to record 
incriminating statements made by the unwary suspect to 
a secret federal agent.
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Thus these federal cases present various aspects of the 
constitutional right of privacy. Privacy, though not ex-
pressly mentioned in the Constitution, is essential to the 
exercise of other rights guaranteed by it. As we recently 
said in Griswold v. Connecticut, 381 U. S. 479, 484:

“[S]pecific guarantees in the Bill of Rights have 
penumbras, formed by emanations from those guar-
antees that help give them life and substance. . . . 
Various guarantees create zones of privacy. The 
right of association contained in the penumbra of the 
First Amendment is one .... The Third Amend-
ment in its prohibition against the quartering of 
soldiers ‘in any house’ in time of peace without the 
consent of the owner is another facet of that privacy. 
The Fourth Amendment explicitly affirms the ‘right 
of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches 
and seizures.’ The Fifth Amendment in its Self- 
Incrimination Clause enables the citizen to create 
a zone of privacy which government may not force 
him to surrender to his detriment. The Ninth 
Amendment provides : ‘The enumeration in the Con-
stitution, of certain rights, shall not be construed 
to deny or disparage others retained by the people.’ ” 

We are rapidly entering the age of no privacy, where 
everyone is open to surveillance at all times ; where there 
are no secrets from government. The aggressive breaches 
of privacy by the Government increase by geometric 
proportions. Wiretapping and “bugging” run rampant, 
without effective judicial or legislative control.

Secret observation booths in government offices and 
closed television circuits in industry, extending even to 
rest rooms, are common.1 Offices, conference rooms,

1 See generally Hearings before the Subcommittee on Admin-
istrative Practice and Procedure of the Senate Committee on the 
Judiciary, Invasions of Privacy, 89th Cong., 1st Sess. (1965).
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hotel rooms, and even bedrooms (see Irvine v. California, 
347 U. S. 128) are ‘‘bugged” for the convenience of gov-
ernment. Peepholes in men’s rooms are there to catch 
homosexuals. See Smayda v. United States, 352 F. 2d 
251. Personality tests seek to ferret out a man’s inner-
most thoughts on family life, religion, racial attitudes, 
national origin, politics, atheism, ideology, sex, and the 
like.2 Federal agents are often “wired” so that their 
conversations are either recorded on their persons {Lopez 
v. United States, 373 U. S. 427) or transmitted to tape 
recorders some blocks away.3 The Food and Drug Ad-
ministration recently put a spy in a church organization.4 
Revenue agents have gone in the disguise of Coast Guard 
officers.5 They have broken and entered homes to obtain 
evidence.6

Polygraph tests of government employees and of em-
ployees in industry are rampant.7 The dossiers on all cit-
izens mount in number and increase in size. Now they are 
being put on computers so that by pressing one button all 
the miserable, the sick, the suspect, the unpopular, the 
offbeat people of the Nation can be instantly identified.8

2 See generally Hearings before a Subcommittee of the House 
Committee on Government Operations, Special Inquiry on Invasion 
of Privacy, 89th Cong., 1st Sess. (1965); Hearings before the Sub-
committee on Constitutional Rights of the Senate Committee on the 
Judiciary, Psychological Tests and Constitutional Rights, 89th Cong., 
1st Sess. (1965).

3 See, e. g., Hearings before the Subcommittee on Administrative 
Practice and Procedure, supra, n. 1, pt. 2, at 389.

4Zd., at 783.
5 Id., pt. 3, at 1356.
6 Id., at 1379, 1415.
7 See generally Hearings before a Subcommittee of the House 

Committee on Government Operations, Use of Polygraphs As “Lie 
Detectors” By the Federal Government, 88th Cong., 2d Sess. (1964).

8 See generally Hearings before a Subcommittee of the House Com-
mittee on Government Operations, The Computer and Invasion of 
Privacy, 89th Cong., 2d Sess., July 26, 27, and 28, 1966.
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These examples and many others demonstrate an 
alarming trend whereby the privacy and dignity of our 
citizens is being whittled away by sometimes impercep-
tible steps. Taken individually, each step may be of little 
consequence. But when viewed as a whole, there begins 
to emerge a society quite unlike any we have seen—a 
society in which government may intrude into the secret 
regions of man’s life at will.

We have here in the District of Columbia squads of 
officers who work the men’s rooms in public buildings 
trying to get homosexuals to solicit them. See Beard v. 
Stahr, 200 F. Supp. 766, 768, judgment vacated, 370 
U. S. 41. Undercover agents or “special employees” of 
narcotics divisions of city, state, and federal police ac-
tively solicit sales of narcotics. See generally 31 U. Chi. 
L. Rev. 137, 74 Yale L. J. 942. Police are instructed 
to pander to the weaknesses and craven motives of friends 
and acquaintances of suspects, in order to induce them 
to inform. See generally Harney & Cross, The Informer 
in Law Enforcement 33-44 (1960). In many cases the 
crime has not yet been committed. The undercover agent 
may enter a suspect’s home and make a search upon mere 
suspicion that a crime will be committed. He is indeed 
often the instigator of, and active participant in, the 
crime—an agent provocateur. Of course, when the solici-
tation by the concealed government agent goes so far as 
to amount to entrapment, the prosecution fails. Sorrells 
v. United States, 287 U. S. 435; Sherman v. United 
States, 356 U. S. 369. But the “dirty business” (Olm-
stead v. United States, 277 U. S. 438, 470 (Mr. Justice 
Holmes dissenting)) does not begin or end with entrap-
ment. Entrapment is merely a facet of a much broader 
problem. Together with illegal searches and seizures, 
coerced confessions, wiretapping, and bugging, it repre-
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sents lawless invasion of privacy. It is indicative of a 
philosophy that the ends justify the means.9

We are here concerned with the manner in which gov-
ernment agents enter private homes. In Lewis the under-
cover agent appeared as a prospective customer. Tomor-
row he may be a policeman disguised as the grocery 
deliveryman or telephone repairman, or even a health 
inspector.10 Cf. Frank v. Maryland, 359 U. S. 360; 
Eaton v. Price, 364 U. S. 263.

We said in Gouled v. United States, 255 U. S. 298, 306:
“[W]hether entrance to the home or office of a 
person suspected of crime be obtained by a repre-
sentative of any branch or subdivision of the Gov-
ernment of the United States by stealth, or through

9 We know from the Hearings before Senate and House Committees 
that the Government is using such tactics on a gargantuan scale 
and has become callous of the rights of the citizens.

The attitude that those investigated for crime have fewer consti-
tutional rights than others has currency:

“Senator Lon g . I am curious as to whether you have a different 
set of principles, different standards, a different view as to the con-
stitutional rights and privileges where the OCD is involved and 
where the ordinary taxpayer is involved?

“Mr. Wil son . It is pretty much a matter of fight fire with fire. 
Yes, I think to a degree there is a different feeling when you are 
working on organized crime.

“Senator Long . In other words, you say one has constitutional 
rights and the other one does not?

“Mr. Wil son . No , we don’t say that.
“Senator Long . You  act like it, though, don’t you?
“Mr. Wil son . I am afraid you are right.”

Hearings before the Subcommittee on Administrative Practice and 
Procedure of the Senate Committee on the Judiciary, Invasions of 
Privacy, supra, n. 1, pt. 3, at 1477 (1965).

10 We are told that raids by welfare inspectors to see if recipients 
of welfare have violated eligibility requirements flout the Fourth 
Amendment. See Reich, Midnight Welfare Searches and the Social 
Security Act, 72 Yale L. J. 1347 (1963).
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social acquaintance, or in the guise of a business 
call, and whether the owner be present or not when 
he enters, any search and seizure subsequently and 
secretly made in his absence, falls within the scope 
of the prohibition of the Fourth Amendment . . . .”

Entering another’s home in disguise to obtain evidence 
is a “ sear ch” that should bring into play all the protective 
features of the Fourth Amendment. When the agent 
in Lewis had reason for believing that petitioner pos-
sessed narcotics, a search warrant should have been 
obtained.11

11 In Lewis, a federal narcotics agent, posing as an operator of 
a bar and grill, went to petitioner’s home for the purpose of 
obtaining narcotics from him. He had no search warrant, though 
there were grounds for obtaining one. Agent Cass testified that he 
had been assigned to investigate narcotics activities in the Boston 
area in June 1963. He became acquainted with one Gold, a friend 
of petitioner,*  from whom he learned that one might obtain mari-
huana from the petitioner. It was then that Agent Cass, represent-
ing himself as “Jimmy the Pollack,” telephoned the petitioner stating 
“a friend of ours told me you have some pretty good grass [mari-
huana].” Petitioner replied, “Yes, he told me about you, Pol-
lack ... I believe, Jimmy, I can take care of you.” When Cass 
told him that he needed five bags, petitioner gave him his address 
and directions, and told him to come right over. On the basis of 
our prior decisions this information would certainly have made a 
sufficient showing of probable cause to justify the issuance of a 
warrant. Yet none was sought or obtained.

*“[W]hen we approached the narcotic trafficker to purchase 
drugs for evidence, our credentials need to be good—almost 
impeccable. Usually considered as good credentials is an intro-
duction by an accepted criminal who vouches for our agent. 
In this category the informer can supply the entree which other-
wise might never be attained. Working under cover, we have 
sometimes been embarrassed by the informer’s fulsome descrip-
tion of our rogue qualifications.” Harney & Cross, The In-
former in Law Enforcement 18-19 (1960). See Pritt, Spies and 
Informers in the Witness-Box (1958).

233-653 0 - 67 - 29
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Almost every home is at times used for purposes other 
than eating, sleeping, and social activities. Are the sanc-
tity of the home and its privacy stripped away when-
ever it is used for business? If so, what about the “mom 
and pop” grocery store with living quarters in the rear? 
What about garment workers who do piecework at 
home? What about saddle makers and shoemakers who 
have their shops in their homes? Are those proprietors 
stripped of privacy because customers come into the 
living quarters on business matters? What about the 
insurance agent who works out of his home? Is the 
privacy of his home shattered because he sells insurance 
there? And the candidate who holds political confer-
ences in his home? Or the householder who consults 
with his attorney or accountant in his home? Are their 
homes transformed into public places which the Govern-
ment may enter at will merely because they are occa-
sionally used for business? I think not. A home is 
still a sanctuary, however the owner may use it. There 
is no reason why an owner’s Fourth Amendment rights 
cannot include the right to open up his house to limited 
classes of people. And, when a homeowner invites a 
friend or business acquaintance into his home, he opens 
his house to a friend or acquaintance, not a government 
spy-

This does not mean he can make his sanctuary 
invasion-proof against government agents. The Con-
stitution has provided a way whereby the home can 
lawfully be invaded, and that is with a search warrant. 
Where, as here, there is enough evidence to get a warrant 
to make a search I would not allow the Fourth Amend-
ment to be short-circuited.

We downgrade the Fourth Amendment when we for-
give noncompliance with its mandate and allow these 
easier methods of the police to thrive.
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A householder who admits a government agent, know-
ing that he is such, waives of course any right of privacy. 
One who invites or admits an old “friend” takes, I think, 
the risk that the “friend” will tattle and disclose con-
fidences or that the Government will wheedle them out 
of him. The case for me, however, is different when 
government plays an ignoble role of “planting” an agent 
in one’s living room or uses fraud and deception in 
getting him there. These practices are at war with the 
constitutional standards of privacy which are parts of our 
choicest tradition.

The formula approved today by the Court in Hoffa v. 
United States, ante, p. 293, makes it possible for the 
Goyernment to use willy-nilly, son against father, nephew 
against uncle, friend against friend to undermine the 
sanctity of the most private and confidential of all con-
versations. The Court takes the position that whether 
or not the Government “placed” Partin in Hoffa’s coun-
cils is immaterial. The question of whether the Govern-
ment planted Partin or whether Hoffa was merely the 
victim of misplaced confidence is dismissed as a “verbal 
controversy . . . unnecessary to a decision of the con-
stitutional issues.” Hoffa v. United States, ante, at 295. 
But, very real differences underlie the “verbal contro-
versy. ’ As I have said, a person may take the risk that 
a friend will turn on him and report to the police. But 
that is far different from the Government’s “planting” 
a friend in a person’s entourage so that he can secure 
incriminating evidence. In the one case, the Govern-
ment has merely been the willing recipient of informa-
tion supplied by a fickle friend. In the other, the 
Government has actively encouraged and participated in 
a breach of privacy by sending in an undercover agent. 
If Gouled is to be followed, then the Government unlaw-
fully enters a man’s home when its agent crawls through 
a window, breaks down a door, enters surreptitiously, or,
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as alleged here, gets in by trickery and fraud. I therefore 
do not join in the Hofja opinion.

I agree with Mr . Justice  Clark  that the petition in 
that case should be dismissed as improvidently granted. 
The two lower courts found that Partin was not planted 
by the Federal Government in Hoffa’s entourage. And 
I cannot say that those findings are clearly erroneous.

The trial court found: “I would further find that the 
government did not place this witness Mr. Partin in 
the defendants’ midst or have anything to do with plac-
ing him in their midst, rather that he was knowingly 
and voluntarily placed in their midst by one of the de-
fendants.” The Court of Appeals held that this finding 
was supported by substantial evidence and not clearly 
erroneous. 349 F. 2d 20, 36. “A court of law, such as 
this Court is, rather than a court for correction of errors 
in fact finding, cannot undertake to review concurrent 
findings of fact by two courts below in the absence of a 
very obvious and exceptional showing of error.” Graver 
Mjg. Co. v. Linde Co., 336 U. S. 271, 275. At times 
there are questions of law that may undercut two con-
current findings of fact.12 See Graver Mjg. Co. v. Linde 
Co., supra, at 280 (concurrence); Gonzales v. United 
States, 364 U. S. 59, 66 (dissent); Blau v. Lehman, 368 
U. S. 403, 408-409. But I see no such difficulty here.

It is true that in cases from state courts involving 
federal constitutional rights we are careful to review find-
ings of fact lest a state rule undercut the federal claim. 
Norris v. Alabama, 294 U. S. 587, 590; Hooven & Allison 
Co. v. Evatt, 324 U. S. 652, 659; Watts v. Indiana, 338

12 Compare the cases from state courts dealing with the question 
whether a confession has been coerced contrary to the requirements 
of the Fourteenth Amendment, where the Court weighs only the 
undisputed facts. Ashcrajt v. Tennessee, 322 U. S. 143, 153, 154; 
Malinski v. New York, 324 U. S. 401, 404; Thomas v. Arizona, 356 
U. S. 390, 402-403; Rogers v. Richmond, 365 U. S. 534, 546.
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U. S. 49, 51; Napue v. Illinois, 360 U. S. 264, 271; 
Haynes v. Washington, 373 U. S. 503, 515-516; Jaco- 
bellis v. Ohio, 378 U. S. 184, 187-188. In those cases a 
question of fact and a question of law are usually inter-
twined, e. g., is a confession “voluntary,” is a book 
“obscene” and the like. Here the question for the fact-
finders was whether Partin was “planted” on petitioner 
or whether petitioner was the victim of misplaced confi-
dence. This is not a case where “a conclusion” is 
“drawn from uncontroverted happenings, when that con-
clusion incorporates standards of conduct or criteria for 
judgment which in themselves are decisive of constitu-
tional rights.” Watts v. Indiana, supra, at 51. I would 
apply the same legal criteria as The  Chief  Justic e , once 
the facts are found. If we were the original factfinders 
the question would not be an open-and-shut one for me. 
But the concurrent findings by the lower courts have 
support in the evidence and I would let them stand.

Once electronic surveillance, approved in Lopez v. 
United States, 373 U. S. 427, is added to the techniques 
of snooping which this sophisticated age has developed, 
we face the stark reality that the walls of privacy have 
broken down and all the tools of the police state are 
handed over to our bureaucracy on a constitutional plat-
ter. The Court today pays lip service to this danger in 
Osborn v. United States, but goes on to approve what 
was done in the case for another reason. In Osborn, use 
of the electronic device to record the fateful conversation 
was approved by the two judges of the District Court in 
advance of its use.13 But what the Court overlooks is

13 The recent regulation of the Federal Communications Commis-
sion that bans the use of monitoring devices “unless such use is au-
thorized by all of the parties engaging in the conversation” (31 Fed. 
Reg. 3400) is of course applicable only when air waves are used; 
and it does not apply to “operations of any law enforcement officers 
conducted under lawful authority.” Ibid. If Silverman v. United 
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that the Fourth Amendment does not authorize warrants 
to issue for any search even on a showing of probable 
cause. The first clause of the Fourth Amendment reads:

“The right of the people to be secure in their 
persons, houses, papers, and effects, against un-
reasonable searches and seizures, shall not be 
violated

As held in Boyd v. United States, 116 U. S. 616, a 
validly executed warrant does not necessarily make legal 
the ensuing search and seizure.

“It is not the breaking of his doors, and the rum-
maging of his drawers, that constitutes the essence 
of the offence; but it is the invasion of his inde-
feasible right of personal security, personal liberty 
and private property, where that right has never

States, 365 U. S. 505, is read in the context of our prior decisions, 
then the majority view is that the use of an electronic device to 
record a conversation in the home is not a “search” within the 
meaning of the Fourth Amendment, unless the device itself pene-
trates the wall of the home. Section 605 of the Federal Com-
munications Act, 48 Stat. 1103, 47 U. S. C. § 605, that governs the 
interception of communications made “by wire or radio” reaches 
only the problem of the persons to whom the message may be dis-
closed by federal agents as well as others {Nardone v. United States, 
302 U. S. 379, 308 U. S. 338), not the practice itself.

Though § 605 protects communications “by wire or radio,” the 
Court in On Lee v. United States, 343 U. S. 747, 754, held that 
§ 605 was not violated when a narcotics agent wearing an electronic 
device entered the combination home and office of a suspect and 
engaged him in conversation which was broadcast to another agent 
stationed outside. “Petitioner [the suspect] had no wires and no 
wireless. There was no interference with any communications facil-
ity which he possessed or was entitled to use. He was not sending 
messages to anybody or using a system of communications within 
the Act.”

If that decision stands, then § 605 extends no protection to 
messages intercepted by the use of electronic devices banned by the 
new 1966 Federal Communications Commission rule.
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been forfeited by his conviction of some public 
offence,—it is the invasion of this sacred right which 
underlies and constitutes the essence of Lord Cam-
den’s judgment. [Entick v. Carrington, 19 How. 
St. Tr. 1029.] Breaking into a house and opening 
boxes and drawers are circumstances of aggravation ; 
but any forcible and compulsory extortion of a man’s 
own testimony or of his private papers to be used 
as evidence to convict him of crime or to forfeit his 
goods, is within the condemnation of that judgment. 
In this regard the Fourth and Fifth Amendments 
run almost into each other.” Id., at 630.

It was accordingly held in Gouled v. United States, 
supra, at 309, that a search warrant “may not be used as 
a means of gaining access to a man’s house or office and 
papers solely for the purpose of making search to secure 
evidence to be used against him in a criminal or penal 
proceeding” but only to obtain contraband articles or 
the tools with which a crime had been committed. That 
decision was by a unanimous Court in 1921, the 
opinion being written by Mr. Justice Clarke. That view 
has been followed {United States v. Lejkowitz, 285 U. S. 
452, 465; Harris v. United States, 331 U. S. 145, 154; 
United States v. Rabinowitz, 339 U. S. 56, 64) with the 
result that today a “search” that respects all the pro-
cedural proprieties of the Fourth Amendment is none-
theless unconstitutional if it is a “search” for testimonial 
evidence.

As already indicated, Boyd v. United States, supra, 
made clear that if the barriers erected by the Fourth 
Amendment were not strictly honored, serious invasions 
of the Fifth Amendment might result. Encouraging a 
person to talk into a concealed “bug” may not be com-
pulsion within the meaning of the Fifth Amendment. 
But allowing the transcript to be used as evidence against 
the accused is using the force and power of the law to
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make a man talk against his will, just as is the use of a 
warrant to obtain a letter from the accused’s home and 
allowing it as evidence. “[I]Ilegitímate and unconstitu-
tional practices get their first footing ... by silent 
approaches and slight deviations from legal modes of 
procedure.” 116 U. S., at 635. The fact that the officer 
could have testified to his talk with Osborn is no answer. 
Then an issue of credibility between two witnesses would 
be raised. But the tape recording carrying the two 
voices is testimony introduced by compulsion and, sub-
ject to the defense that the tape was “rigged,” 14 is well 
nigh conclusive proof.

I would adhere to Gouled and bar the use of all testi-
monial evidence obtained by wiretapping or by an elec-
tronic device. The dangers posed by wiretapping and 
electronic surveillance strike at the very heart of the 
democratic philosophy. A free society is based on the 
premise that there are large zones of privacy into which 
the Government may not intrude except in unusual cir-
cumstances. As we noted in Griswold v. Connecticut, 
supra, various provisions of the Bill of Rights contain 
this aura of privacy, including the First, Third, Fourth, 
Fifth, and the Ninth Amendments.15 As respects the

14 Rigging is easy for the expert. See Dash, The Eavesdroppers 
367-371 (1959): . . the tape to be edited is played on a
machine which can be instantaneously stopped at will. When a 
word or passage occurs which is to be deleted, the machine is 
stopped, the piece of tape containing the unwanted section is cut 
out, and the two loose ends are spliced. The words cut out can 
be inserted in whole or in part, somewhere else. Sentences can be 
rearranged. New words can be dubbed in by an impersonator or 
made up of sounds taken from other words.” Id., 369.

. .a skilfully edited tape cannot be detected with equipment 
readily available.” Id., 371.

15 "The ninth amendment should be permitted to occupy its right-
ful place in the Constitution as a reminder at the end of the Bill 
of Rights that there exist rights other than those set out in the 
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Fourth, this premise is expressed in the provision that the 
Government can intrude upon a citizen’s privacy only 
pursuant to a search warrant, based upon probable cause, 
and specifically describing the objects sought. And, the 
“objects” of the search must be either instrumentalities 
or proceeds of the crime. But wiretapping and electronic 
“bugging” invariably involve a search for mere evidence. 
The objects to be “seized” cannot be particularly de-
scribed; all the suspect’s conversations are intercepted. 
The search is not confined to a particular time, but may 
go on for weeks or months. The citizen is completely 
unaware of the invasion of his privacy. The invasion of 
privacy is not limited to him, but extends to his friends 
and acquaintances—to anyone who happens to talk 
on the telephone with the suspect or who happens to 
come within the range of the electronic device. Their 
words are also intercepted; their privacy is also shattered. 
Such devices lay down a dragnet which indiscriminately 
sweeps in all conversations within its scope, without re-
gard to the nature of the conversations, or the partici-
pants. A warrant authorizing such devices is no different 
from the general warrants the Fourth Amendment was 
intended to prohibit.

Such practices can only have a damaging effect on our 
society. Once sanctioned, there is every indication that 
their use will indiscriminately spread. The time may 
come when no one can be sure whether his words are 
being recorded for use at some future time; when every-

first eight amendments. It was intended to preserve the underlying 
theory of the Constitutional Convention that individual rights exist 
independently of government, and to negate the Federalist argu-
ment that the enumeration of certain rights would imply the for-
feiture of all others. The ninth is simply a rule of construction, 
applicable to the entire constitution.” Comment, The Uncertain 
Renaissance of the Ninth Amendment, 33 U. Chi. L. Rev. 814, 835 
(1966).
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one will fear that his most secret thoughts are no longer 
his own, but belong to the Government; when the most 
confidential and intimate conversations are always open 
to eager, prying ears. When that time comes, privacy, 
and with it liberty, will be gone. If a man’s privacy can 
be invaded at will, who can say he is free? If his every 
word is taken down and evaluated, or if he is afraid every 
word may be, who can say he enjoys freedom of speech? 
If his every association is known and recorded, if the 
conversations with his associates are purloined, who can 
say he enjoys freedom of association? When such con-
ditions obtain, our citizens will be afraid to utter any 
but the safest and most orthodox thoughts; afraid to 
associate with any but the most acceptable people. 
Freedom as the Constitution envisages it will have 
vanished.

I would reverse Lewis and Osborn and dismiss Hofia.
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DEPARTMENT OF EMPLOYMENT et  al . v . 
UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLORADO.

No. 78. Argued November 15, 1966.—Decided December 12, 1966.

Appellee American National Red Cross, claiming immunity as a 
“federal instrumentality” from the Colorado unemployment com-
pensation tax, together with the United States, brought this suit 
in a three-judge federal District Court to enjoin enforcement as 
to it of the tax statute and for a refund. From that court’s 
ruling in favor of appellees, this direct appeal was taken. Held:

1. The three-judge court had jurisdiction to enjoin a state tax 
upon an organization claiming immunity as a federal instru-
mentality. Query v. United States, 316 U. S. 486, followed. 
P. 357.

2. The Tax Injunction Act (28 U. S. C. § 1341), prohibiting 
district courts from enjoining the collection of state taxes where 
a “plain, speedy and efficient” state-court remedy is available, 
does not restrict a suit by the United States to enjoin the un-
constitutional imposition of state taxes; nor does the Eleventh 
Amendment bar the action. Pp. 357-358.

3. The Red Cross is clearly an instrumentality of the United 
States for purposes of immunity from state taxation on its opera-
tions and Congress has not waived its immunity. Pp. 358-361.

Affirmed.

James D. McKevitt, Assistant Attorney General of 
Colorado, argued the cause for appellants. With him 
on the brief were Duke W. Dunbar, Attorney General, 
and Frank E. Hickey, Deputy Attorney General.

Jack S. Levin argued the cause for the United States 
et al. With him on the brief were Solicitor General 
Marshall, Assistant Attorney General Rogovin, Harold 
C. Wilkenfeld and William Massar.
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Mr . Justice  Fortas  delivered the opinion of the Court.
Colorado is one of three States 1 whose Employment 

Security Act imposes an unemployment compensation 
tax upon charitable institutions, the tax being measured 
by the amount of wages paid to the institution’s em-
ployees. Colo. Rev. Stat. Ann. § 82-6-1. When the 
State’s Department of Employment sought to enforce 
the tax upon wages paid Colorado-based employees of 
the American National Red Cross (hereinafter referred 
to as Red Cross), the Red Cross objected that as a 
“federal instrumentality” it was immune from such 
taxation. See McCulloch v. Maryland, 4 Wheat. 316 
(1819). Tax payments aggregating more than $10,000 
were made under protest, applications for refund accom-
panying each payment. The Department of Employ-
ment denied each such application. Thereupon the Red 
Cross, along with the United States as co-plaintiff, in-
voked the jurisdiction of a three-judge federal District 
Court to enjoin enforcement against it of the Colorado 
Employment Security Act on the ground that as applied 
to it, a federal instrumentality, the statute violated the 
Federal Constitution. See 28 U. S. C. § 2281.1 2 The 
Department of Employment responded that the Red 
Cross was not a federal instrumentality, that any immu-
nity it might have had been waived by Congress in the 
1960 amendments to the Federal Unemployment Tax

1 The other States are Alaska and Hawaii. See Alaska Stat. 
§ 23.20.525 (c) (7) (1962); Hawaii Rev. Laws § 93—7 (i) (Supp. 
1963).

2 The statute provides that “An interlocutory or permanent injunc-
tion restraining the enforcement, operation or execution of any State 
statute by restraining the action of any officer of such State . . . 
shall not be granted by any district court or judge thereof upon 
the ground of the unconstitutionality of such statute unless the 
application therefor is heard and determined by a district court 
of three judges under section 2284 of this title.”
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Act (26 U. S. C. § 3301 et seq.), and that in any event the 
Red Cross had failed to exhaust available administrative 
and state judicial remedies. The three-judge federal 
District Court ruled in favor of the Red Cross and the 
United States on each of these issues, ordered a refund of 
taxes already paid, and enjoined enforcement of the tax 
statute against the Red Cross. Pursuant to 28 U. S. C. 
§ 1253,3 the Department of Employment and its execu-
tive director sought direct review here. In setting the 
case for argument, we postponed consideration of ques-
tions pertaining to our jurisdiction and that of the 
three-judge court. 384 U. S. 949 (1966).

We are persuaded that there exist no jurisdictional 
barriers to our disposition of this appeal on the merits. 
Any challenge to the applicability of the three-judge 
court provision, 28 U. S. C. § 2281, is foreclosed by this 
Court’s decision in Query v. United States, 316 U. S. 
486 (1942), where the Court held that three judges were 
required to entertain a suit to enjoin a state tax statute 
sought to be enforced against an Army Post Exchange 
which asserted its immunity as a federal instrumentality,4 
and we do not consider that our later decision in Swift & 
Co. v. Wickham, 382 U. S. Ill (1965), requires a different 
conclusion. Nor is there compelling force in the argu-
ment, advanced by appellants, that the Tax Injunction 

3 Section 1253 authorizes direct appeal to this Court from an order 
granting an injunction in any proceeding “required by any Act of 
Congress to be heard and determined by a district court of three 
judges.”

4 See also United States v. Georgia Pub. Serv. Comm’n, 371 U. S. 
285, 287 (1963); Paul v. United States, 371 U. S. 245, 249-250 
(1963). Compare Currie, The Three-Judge District Court in Con-
stitutional Litigation, 32 U. Chi. L. Rev. 1, 37-50 (1964), with Note, 
The Three-Judge District Court: Scope and Procedure Under Sec-
tion 2281, 77 Harv. L. Rev. 299, 312-313 (1963).
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Act (28 U. S. C. §1341)5 requires appellees first to 
exhaust their state remedies, which are alleged by ap-
pellants to be “plain, speedy and efficient.” We need not 
decide whether omission to provide interest on a suc-
cessful refund application renders the state remedy here 
an inadequate one within the meaning of § 1341. For 
we conclude, in accord with an unbroken line of author-
ity 6 and convincing evidence of legislative purpose,7 that 
§ 1341 does not act as a restriction upon suits by the 
United States to protect itself and its instrumentalities 
from unconstitutional state exactions. With respect to 
appellants’ contention that the State of Colorado has 
not consented to suit in a federal forum even where the 
plaintiff is the United States, see Monaco v. Mississippi, 
292 U. S. 313 (1934), and Ex parte Young, 209 U. S. 
123 (1908).

On the merits, we hold that the Red Cross is an instru-
mentality of the United States for purposes of immunity 
from state taxation levied on its operations, and that 
this immunity has not been waived by congressional 
enactment. Although there is no simple test for ascer-
taining whether an institution is so closely related to

5 Section 1341 provides that “The district courts shall not enjoin, 
suspend or restrain the assessment, levy or collection of any tax 
under State law where a plain, speedy and efficient remedy may be 
had in the courts of such State.”

6 United States v. Arlington County, Commonwealth of Virginia, 
326 F. 2d 929, 931 (C. A. 4th Cir. 1964); United States v. Bureau 
of Revenue of State of N. M., 291 F. 2d 677, 679 (C. A. 10th Cir. 
1961); United States v. Woodworth, 170 F. 2d 1019 (C. A. 2d Cir. 
1948); City of Springfield v. United States, 99 F. 2d 860, 862 (C. A. 
1st Cir. 1938), cert, denied, 306 U. S. 650 (1939); United States v. 
Livingston, 179 F. Supp. 9, 11-12 (D. C. E. D. S. C. 1959), aff’d, 
364 U. S. 281 (1960).

7 See S. Rep. No. 1035, 75th Cong., 1st Sess., pp. 2-3 (1937); 
H. R. Rep. No. 1503, 75th Cong., 1st Sess., pp. 2-3 (1937); 81 Cong. 
Rec. 1416-1417 (1937).
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governmental activity as to become a tax-immune instru-
mentality, the Red Cross is clearly such an instrumen-
tality. See generally, Sturges, The Legal Status of the 
Red Cross, 56 Mich. L. Rev. 1 (1957). Congress char-
tered the present Red Cross in 1905, subjecting it to 
governmental supervision and to a regular financial 
audit by the Defense, then War, Department. 33 Stat. 
599, as amended, 36 U. S. C. § 1 et seq. Its principal 
officer is appointed by the President, who also appoints 
seven (all government officers) of the remaining 49 Gov-
ernors. 33 Stat. 601, as amended, 36 U. S. C. § 5. By 
statute and Executive Order there devolved upon the 
Red Cross the right and the obligation to meet this 
Nation’s commitments under various Geneva Conven-
tions,8 to perform a wide variety of functions indispensa-
ble to the workings of our Armed Forces around the 
globe,9 and to assist the Federal Government in provid-
ing disaster assistance to the States in time of need.10 11 
Although its operations are financed primarily from vol-
untary private contributions, the Red Cross does receive 
substantial material assistance from the Federal Govern-
ment.11 And time and time again, both the President 
and the Congress have recognized and acted in reliance 
upon the Red Cross’ status virtually as an arm of the

8 E. g., Geneva Convention of August 22, 1864, For the Ameliora-
tion of the Wounded in Armies in the Field, 22 Stat. 940 (1882); 
Geneva Convention of July 27, 1929, For the Amelioration of the 
Condition of the Wounded and the Sick of Armies in the Field, 
47 Stat. 2074 (1932); Geneva Convention of August 12, 1949, For 
the Multilateral Protection of War Victims, 6 U. S. T. & O. I. A. 
3114, T. I. A. S. No. 3362.

9 See, e. g., 10 U. S. C. §2602; 33 Stat. 600, as amended, 36 
U. S. C. § 3.

10 See 33 Stat. 600, as amended, 36 U. S. C. §3; 64 Stat. 1109, 
42 U. S. C. §§ 1855-1855g.

11 See, e. g., 46 Stat. 66, as amended, 36 U. S. C. § 13 (permanent 
headquarters building).
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Government.12 In those respects in which the Red Cross 
differs from the usual government agency—e. g., in that 
its employees are not employees of the United States, 
and that government officials do not direct its everyday 
affairs—the Red Cross is like other institutions—e. g., 
national banks—whose status as tax-immune instrumen-
talities of the United States is beyond dispute.

Nor did Congress, in the course of amending the fed-
eral unemployment compensation tax statute in 1960, 
strip away any of this immunity. Certainly there was 
no intent to do so. Indeed, in debate on the floor of 
the House, Chairman Mills and Congressman Ikard of 
the Ways and Means Committee expressed their view, 
which was not controverted, that the Red Cross’ im-
munity from state and federal unemployment compensa-
tion taxes would survive the amendments. 106 Cong. 
Rec. 13827 (1960). And the House Committee Report 
stated that no nongovernment-owned instrumentality 
which enjoyed immunity from the federal tax prior 
to 1960—the Red Cross had such an exemption—was 
to lose its state-tax immunity. H. R. Rep. No. 1799, 
86th Cong., 2d Sess., pp. 55-56, 125 (1960). Finally, 
the present statutory scheme does not deprive the Red 
Cross of immunity. That the Red Cross enjoyed im-
munity prior to the 1960 amendments seems clear, and 
was at the time conceded by the State of Colorado.13 
Under the pre-existing scheme, § 3305 (b) of Title 26

12 See, e. g., Proclamation of President Taft, August 22, 1911, 37 
Stat. 1716; 64 Stat. 1109, 42 U. S. C. §§ 1855a (f), 1855b, 1855c; 
H. Con. Res. 232, 70 Stat. b 32 (1956); H. R. Rep. No. 1728, 82d 
Cong., 2d Sess., p. 2 (1952).

13 Such was the opinion of Assistant Attorney General McKevitt, 
who so informed appellant Department of Employment. See letter 
of the Assistant Attorney General to appellee Red Cross, dated 
November 21, 1960, exhibit 2, in support of appellees’ motion for 
summary judgment below.
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exempted from state taxation any federal instrumentality 
exempt from the federal unemployment compensation 
tax imposed by § 3301. The Red Cross was so exempt 
as the result of §§ 3306 (c)(6)(B) and 3306 (c)(8), 
which referred to “service performed in the employ of 
[a charitable organization].” As amended in 1960, 
§ 3305 (b) continues the state-tax immunity for any “in-
strumentality to which section 3306 (c)(6) applies.” 
And the latter section as amended includes employment 
“exempt from the tax imposed by section 3301 by virtue 
of any provision of law which specifically refers to such 
section ... in granting such exemption.” 26 U. S. C. 
§ 3306 (c)(6)(B). Although §3306 (c)(8), which ex-
empts from the federal tax “service performed in the 
employ of a [charitable institution],” does not contain 
an explicit citation to § 3301, its sole function is to 
exempt certain employment from the reach of that sec-
tion. We hold that federal instrumentalities like the 
Red Cross, exempted from the federal tax by virtue of 
§ 3306 (c)(8), are likewise exempt from state taxation 
under § 3306 (c)(6)(B).

Accordingly, the judgment appealed from is
Affirmed.

233-653 0 - 67 - 30
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HEIDER, ADMINISTRATOR v. MICHIGAN 
SUGAR CO.

CERTIORARI TO THE SUPREME COURT OF MICHIGAN.

No. 48. Argued December 8, 1966.—Decided December 12, 1966.

375 Mich. 490, 134 N. W. 2d 637, dismissed.

Gregory M. Pillon argued the cause for petitioner.
With him on the briefs was Thomas C. Mayer.

Harry M. Plotkin argued the cause for respondent.
With him on the brief was Carl H. Smith.

Per  Curiam .
The writ is dismissed as improvidently granted.
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PARKER v. GLADDEN, WARDEN.

CERTIORARI TO THE SUPREME COURT OF OREGON.

No. 81. Argued November 9, 1966.—Decided December 12, 1966.

Petitioner was convicted of second degree murder. At a hearing 
on his petition for post-conviction relief the trial court found that 
a bailiff assigned to shepherd the sequestered jury had stated to a 
juror, “Oh, that wicked fellow, he is guilty,” and to another juror, 
“If there is anything wrong [in finding him guilty] the Supreme 
Court will correct it.” Both statements were overheard by at 
least one regular juror or an alternate. The trial court granted 
a new trial but the Oregon Supreme Court reversed. Held: The 
bailiff’s statements violated the command of the Sixth Amendment, 
made applicable to the States by the Fourteenth, that the accused 
shall enjoy the right to a trial by an impartial jury and be 
confronted with the witnesses against him.

245 Ore.---- , 407 P. 2d 246, reversed.

John H. Schajer argued the cause and filed a brief for 
petitioner.

David H. Blunt, Assistant Attorney General of Oregon, 
argued the cause for respondent. With him on the brief 
was Robert Y. Thornton, Attorney General.

Per  Curiam .
Petitioner, after his conviction for second degree mur-

der, 235 Ore. 366, 384 P. 2d 986, filed a petition for post-
conviction relief, Ore. Rev. Stat. § 138.550. At a hear-
ing on the petition the trial court found that a court 
bailiff assigned to shepherd the sequestered jury, which 
sat for eight days, stated to one of the jurors in the 
presence of others while the jury was out walking on 
a public sidewalk: “Oh that wicked fellow [petitioner], 
he is guilty”; 1 and on another occasion said to another

1 The statement w’as made to alternate juror Mrs. Gattman and 
was overheard by juror Mrs. Inwards.
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juror under similar circumstances, “If there is anything 
wrong [in finding petitioner guilty] the Supreme Court 
will correct it.” 2 Both statements were overheard by at 
least one regular juror or an alternate. The trial court 
found “that the unauthorized communication was preju-
dicial and that such conduct materially affected the rights 
of the [petitioner].” The Supreme Court of Oregon 
reversed, finding that “the bailiff’s misconduct did not 
deprive [petitioner] of a constitutionally correct trial.” 
245 Ore.--- , 407 P. 2d 246. We granted certiorari, 384
U. S. 904. The federal question decided by Oregon’s 
highest court is, of course, subject to final determination 
in this Court and we have concluded that the judgment 
must be reversed.

We believe that the statements of the bailiff to the 
jurors are controlled by the command of the Sixth 
Amendment, made applicable to the States through the 
Due Process Clause of the Fourteenth Amendment. It 
guarantees that “the accused shall enjoy the right to 
a . . . trial, by an impartial jury . . . [and] be con-
fronted with the witnesses against him. . . .” As we said 
in Turner v. Louisiana, 379 U. S. 466, 472-473 (1965), 
“the ‘evidence developed’ against a defendant shall come 
from the witness stand in a public courtroom where there 
is full judicial protection of the defendant’s right of con-
frontation, of cross-examination, and of counsel.” Here 
there is dispute neither as to what the bailiff, an officer 
of the State, said nor that when he said it he was not 
subjected to confrontation, cross-examination or other 
safeguards guaranteed to the petitioner. Rather, his ex-
pressions were “private talk,” tending to reach the jury 
by “outside influence.” Patterson v. Colorado, 205 U. S. 
454, 462 (1907). We have followed the “undeviating 
rule,” Sheppard v. Maxwell, 384 U. S. 333, 351 (1966),

2 The statement was made to an unidentified juror and overheard 
by juror Mrs. Drake.
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that the rights of confrontation and cross-examination 
are among the fundamental requirements of a constitu-
tionally fair trial. Kirby v. United States, 174 U. S. 47, 
55, 56 (1899); In re Oliver, 333 U. S. 257, 273 (1948); 
Pointer v. Texas, 380 U. S. 400 (1965).

The State suggests that no prejudice was shown and 
that no harm could have resulted because 10 members 
of the jury testified that they had not heard the bailiff’s 
statements and that Oregon law permits a verdict of 
guilty by 10 affirmative votes. This overlooks the fact 
that the official character of the bailiff—as an officer of 
the court as well as the State—beyond question carries 
great weight with a jury which he had been shepherding 
for eight days and nights. Moreover, the jurors delib-
erated for 26 hours, indicating a difference among them 
as to the guilt of petitioner. Finally, one 3 of the jurors 
testified that she was prejudiced by the statements, which 
supports the trial court’s finding “that the unauthorized 
communication was prejudicial and that such conduct 
materially affected the rights of the defendant.” This 
finding was not upset by Oregon’s highest court. Aside 
from this, we believe that the unauthorized conduct of 
the bailiff “involves such a probability that prejudice will 
result that it is deemed inherently lacking in due proc-
ess,” Estes v. Texas, 381 U. S. 532, 542-543 (1965). As 
we said in Turner v. Louisiana, supra, “it would be blink-
ing reality not to recognize the extreme prejudice in-
herent” in such statements that reached at least three 
members of the jury and one alternate member. Id., 
at 473. The State says that 10 of the jurors testified that 
they had not heard the statements of the bailiff. This, 
however, ignores the testimony that one of the state-
ments was made to an unidentified juror, which, includ-

3 Mrs. Inwards when recalled to the stand testified in response 
to a question by the court that “all in all it must have influenced 
me. I didn’t realize it at the time.”
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ing Mrs. Inwards and Mrs. Drake, makes three. In any 
event, petitioner was entitled to be tried by 12, not 9 or 
even 10, impartial and unprejudiced jurors. See State v. 
Murray, 164 La. 883, 888, 114 So. 721, 723.

Reversed.
Mr . Justice  Harlan , dissenting.
By not setting forth the background of this proceeding 

the Court has put seriously out of focus the constitutional 
issue involved in this case.

Parker was convicted of second degree murder on 
May 19, 1961, and sentenced to life imprisonment. On 
September 7, 1961, he addressed a letter to several jurors 
protesting his innocence, condemning his attorneys for 
incompetence, intimating that witnesses were coerced 
into lying, and chiding the jurors for being duped into 
finding him guilty. After affirmance of his conviction 
by the Supreme Court of Oregon on September 15, 
1963—some two years after the jury verdict—Parker 
again set out to take his case to the jury. He furnished 
his wife with a tape recording in which he propounded a 
series of questions designed to uncover possible impropri-
eties in the jury’s deliberations. The jury had deliberated 
a long time and Parker had been told that their discussion 
was heated. Although unaware of any irregularities he 
commenced “shooting in the dark.” (Tr., p. 16.) Mrs. 
Parker then acquired a jury list and discovered those 
jurors who had been most sympathetic to her husband.1 
She invited two regular jurors and an alternate to her 
home to listen to the recording and discuss the case. An 
attorney was then retained to prepare affidavits detail-
ing the allegations before us and to institute this post-

1 The record shows that Mrs. Parker first called juror number one, 
Mrs. Inwards, and upon finding her sympathetic obtained from her 
the names of those who had held out longest. Mrs. Inwards also 
informed Mrs. Parker that an alternate juror, Mrs. Gattman, was 
sympathetic to Parker’s cause.
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conviction proceeding. The statements before this Court 
were found to have been made by this apparently 
Elizabethan-tongued bailiff, but, contrary to this Court’s 
assertion, the trial court found that these statements 
were only prejudicial in nature and not that they had a 
prejudicial effect.2 The Oregon Supreme Court did not 
find the trial proceedings fundamentally unfair.

This Court finds the bailiff’s remarks to be in violation 
of the Sixth Amendment’s confrontation requirement. 
Although I believe that “a right of confrontation is ‘im-
plicit in the concept of ordered liberty,’ ” Pointer v. 
Texas, 380 U. S. 400, 408 (concurring opinion of Harl an , 
J.), I cannot accede to the view that the Sixth Amend-
ment is directly applicable to the States through the 
Fourteenth. As to the confrontation problem here as-
serted, I know of no case in which this Court has held 
that jurors must have been absolutely insulated from all 
expressions of opinion on the merits of the case or the 
judicial process at the risk of declaration of a new trial. 
Irvin v. Dowd, 366 U. S. 717. Even where this Court 
has acted in its supervisory capacity it has refused to

2 The trial court purported to follow the State Supreme Court’s 
decision in State v. Kristich, 226 Ore. 240, 359 P. 2d 1106, which held 
that where a bailiff had communicated with a jury on a point of law 
prejudice would be presumed. Thus the trial court said that “if the 
matters alleged in plaintiff’s petition had been called to the Court’s 
attention, the Court, on its own motion, would have granted the 
defendant a new trial,” and held that Parker deserved a new trial 
because the communication was of a prejudicial nature. The 
Oregon Supreme Court reversed because it held that the trial court 
erroneously applied the new-trial standard to a post-conviction 
proceeding where only error of constitutional magnitude would 
serve to overthrow the verdict. The Supreme Court made no spe-
cific finding on prejudice but in distinguishing Turner v. Louisiana, 
379 U. S. 466, noted a “difference in degree of the out-of-court room 
influence ... so great as to lead us to the conclusion that the 
bailiff’s misconduct did not deprive defendant of a constitutionally 
correct trial.” 245 Ore.---- , —, 407 P. 2d 246, 249.
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hold that jury contact with outside information is always 
a cause for overthrowing a verdict, wisely preferring to 
allow “each case . . . [to] turn on its special facts.” 
Marshall v. United States, 360 U. S. 310, 312. The Court 
notes that these remarks were made by a state officer, but 
does not explain why the bailiff’s official capacity would 
in this instance make him any more a “witness” than any 
other person able to communicate with the jury. Thus, 
though I believe unintentionally, the Court’s opinion 
leaves open the possibility of automatically requiring a 
mistrial on constitutional grounds whenever any juror is 
exposed to any potentially prejudicial expression of 
opinion.

Considering this case, as I would, under the doctrine 
of fundamental fairness implicit in the Due Process 
Clause of the Fourteenth Amendment, I think a different 
result follows. Much reliance has been placed upon 
Turner v. Louisiana, 379 U. S. 466. But in Turner we 
faced a situation in which the trial court allowed two 
deputy sheriffs who were key witnesses to be placed in 
“continuous and intimate association” with the jury, and 
it would have been “blinking reality not to recognize the 
extreme prejudice inherent in this” situation. 379 U. S., 
at 473. There too we faced “a procedure employed by 
the State” involving “such a probability that prejudice 
will result” that we deemed it “inherently lacking in due 
process.” Estes v. Texas, 381 U. S. 532, 542-543. Here 
no procedure adopted by the State is to be faulted and it 
seems clear to me that the rule of Stroble v. California, 
343 U. S. 181, and Irvin v. Dowd, supra, should apply and 
a substantial showing of prejudice in fact must be made 
before a due process violation can be found.

On this basis the occurrences before us seem inconse-
quential to me in light of the eight-day trial and twenty- 
six-hour jury deliberation. And my feeling is confirmed 
by the extremely trivial evidence of prejudice amount-
ing to no more than an assertion by one obviously highly
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emotional and “guilt-ridden” juror that she might have 
been influenced without realizing it.3 “[I] t is an im-
possible standard to require that tribunal [the jury] to 
be a laboratory, completely sterilized and freed from any 
external factors.” Rideau v. Louisiana, 373 U. S. 723, 
733 (Clark , J., dissenting).

The potentialities of today’s decision may go far be-
yond what, I am sure, the Court intends. Certainly the 
Court does not wish to encourage convicted felons to 
“intimidate, beset and harass,” Stein v. New York, 346 
U. S. 156, 178, a discharged jury in an effort to establish 
possible grounds for a new trial. Our courts have always 
been alert to protect the sanctity of the jury process. 
McDonald v. Pless, 238 U. S. 264; see Castaldi v. United 
States, 251 F. Supp. 681. But in allowing Parker to 
overturn his conviction on the basis of what are no more 
than inconsequential incidents in an otherwise constitu-
tionally flawless proceeding, the Court encourages others 
to follow his example in pursuing the jury and may be 
thought by some to commit federal courts in habeas 
corpus proceedings to interrogate the jury upon the mere 
allegation that a prejudicial remark has reached the ears 
of one of its members. Remmer v. United States, 347 
U. S. 227. To any such result I cannot subscribe.

I think the Oregon Supreme Court correctly assessed 
the constitutional issue before us, and I would affirm its 
judgment.

3 Mrs. Inwards, who on recall testified that she must have been 
unconsciously influenced, denied any influence when first examined. 
In her further testimony she admitted that she was extremely upset 
by the verdict and would do anything short of committing perjury 
to overturn it. She stated, however, that although she had gone to 
the trial judge to discuss the verdict she had never mentioned the 
bailiff’s remarks to him. In specifying that the bailiff’s remarks 
“must” have influenced her she limited herself to declaring that they 
did so in connection with the pressure put on her by other jurors 
during the deliberations thus stating that “all in all” she “must” have 
been influenced.
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MASON ET AL. v. CITY OF BILOXI.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF MISSISSIPPI.

No. 328. Decided December 12, 1966.

Certiorari granted: 184 So. 2d 113, reversed.

Jack Greenberg, James M. Nabrit III and R. Jess 
Brown for petitioners.

Albert Sidney Johnston, Jr., for respondent.

Per  Curiam .
The petition for a writ of certiorari is granted and the 

judgment of the Supreme Court of Mississippi is re-
versed. Burton v. Wilmington Parking Authority, 365 
U. S. 715.

Mr . Justice  Harlan  is of the opinion that certiorari 
should be granted and the case set for oral argument.

FRENCH v. CALIFORNIA.

APPEAL FROM THE APPELLATE DEPARTMENT OF THE SU-
PERIOR COURT OF CALIFORNIA, COUNTY OF LOS ANGELES.

No. 581. Decided December 12, 1966.

Appeal dismissed.

Morris Lavine for appellant.
Roger Arnebergh, Philip E. Grey and Edward L. 

Davenport for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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EXLEY EXPRESS, INC. v. UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF OREGON.

No. 644. Decided December 12, 1966.

Affirmed.

Robert L. Holtzclaw and James T. Johnson for 
appellant.

Solicitor General Marshall, Assistant Attorney Gen-
eral Turner, Howard E. Shapiro and Robert W. Ginnane 
for the United States et al.; Earle V. White for Albany 
Food Products, Inc., appellees.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.

LAIRD & CO. et  al . v. CHENEY, DIRECTOR OF 
ALCOHOLIC BEVERAGE CONTROL, et  al .

APPEAL FROM THE SUPREME COURT OF KANSAS.

No. 675. Decided December 12, 1966.

196 Kan. 675, 414 P. 2d 18, appeal dismissed.

Harry W. Colmery and Robert E. Russell for appellants.
Robert C. Londerholm, Attorney General of Kan-

sas, and Park McGee, Assistant Attorney General, for 
appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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SCHIPANI v. UNITED STATES.

ON PETITION FOR REHEARING.

No. 504. Certiorari denied, November 7, 1966. Petition for 
rehearing granted, December 12, 1966.

Certiorari granted; 362 F. 2d 825, vacated and remanded.

Jacob P. Lejkowitz for petitioner.
Solicitor General Marshall for the United States.

Per  Curiam .
Upon the suggestion of the Solicitor General and upon 

an independent examination of the case, the petition 
for a rehearing is granted, the order of this Court denying 
certiorari is vacated, certiorari is granted, the judgment 
of the United States Court of Appeals for the Second 
Circuit is vacated and the case is remanded to the United 
States District Court for the Eastern District of New 
York for a new trial should the Government seek to 
prosecute petitioner anew.
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GENERAL MOTORS CORP. v. APPEAL BOARD OF 
THE MICHIGAN EMPLOYMENT SECURITY

COMMISSION et  al .

APPEAL FROM THE SUPREME COURT OF MICHIGAN.

No. 658. Decided December 12, 1966.

376 Mich. 135, 135 N. W. 2d 921; 378 Mich. 110, 142 N. W. 2d 
686, appeal dismissed.

Aloysius F. Power for appellant.
Frank J. Kelley, Attorney General of Michigan, Robert 

A. Derengoski, Solicitor General, and George M. B our gon 
and Edward J. Setlock, Assistant Attorneys General, for 
the Appeal Board of the Michigan Employment Security 
Commission et al.; Abraham L. Zwerdling, Bruce A. 
Miller and Sheldon L. Klimist for Stinson et al., appellees.

Per  Curia m .
The motions to dismiss are granted and the appeal is 

dismissed for want of a substantial federal question.
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TIME, INC. v. HILL.

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 22. Argued April 27, 1966.—Reargued October 18-19, 1966.— 
Decided January 9, 1967.

Appellee, Hill, and his family in 1952 were held hostage in their home 
by some escaped convicts and were ultimately released unharmed 
without any violence having occurred. They later moved away 
and appellee discouraged further publicity efforts about the inci-
dent, which had caused extensive involuntary notoriety. A novel 
about a hostage incident but depicting considerable violence later 
appeared, and was subsequently made into a play, these portrayals 
having been shaped by several incidents. Appellant’s magazine, 
Life, published an account of the play, relating it to the Hill inci-
dent, describing the play as a re-enactment, and using as illustra-
tions photographs of scenes staged in the former Hill home. 
Alleging that the Life article gave the knowingly false impression 
that the play depicted the Hill incident, appellee sued for damages 
under a New York statute providing a cause of action to a person 
whose name or picture is used by another without consent for 
purposes of trade or advertising. Appellant maintained that the 
article concerned a subject of general interest and was published 
in good faith. The trial court instructed the jury that liability 
under the statute depended upon a finding that the Life article 
was published, not to disseminate news, but as a fictionalized 
version of the Hill incident and for the purpose of advertising the 
play or increasing the magazine’s circulation. The court also in-
structed the jury that punitive damages were justified if the jury 
found that the appellant falsely connected Hill with the play 
knowingly or through failure to make a reasonable investigation 
and that personal malice need not be found if there was reckless 
or wanton disregard of Hill’s rights. The jury awarded com-
pensatory and punitive damages. Though liability was sustained 
on appeal, the Appellate Division ordered a new trial as to dam-
ages, at which only compensatory damages were awarded, and the 
Court of Appeals affirmed. The New York courts have limited 
the reach of the statute as applied to reports of newsworthy per-
sons or events, and have made it clear since reargument here that 
truth is a complete defense. (Spahn v. Julian Messner, Inc., 18
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N. Y. 2d 324, 221 N. E. 2d 543 (1966)). However, the New 
York courts allow recovery under the statute when such reports 
are “fictitious.” Held:

1. Constitutional protections for free expression preclude apply-
ing New York’s statute to redress false reports of newsworthy 
matters absent proof that the publisher knew of their falsity or 
acted in reckless disregard of the truth. Cf. New York Times Co. 
v. Sullivan, 376 U. S. 254. Pp. 380-391.

(a) Erroneous statements about a matter of public interest, 
like the opening of a new play linked to an actual incident, which 
was the subject of the Life article, are inevitable and if innocent 
or merely negligent must be protected if “freedoms of expression 
are to have the ‘breathing space’ that they ‘need to survive ....’” 
Id., at 271-272. Pp. 388-389.

(b) But constitutional guarantees of free expression can tol-
erate sanctions against calculated falsehood without impairment 
of their essential function. P. 389.

2. Since the evidence in this case would support a jury finding 
either (1) that appellant’s inaccurate portrayal of the Hill inci-
dent was innocent or merely negligent or (2) that it was recklessly 
untrue or knowingly false, the trial court’s failure properly to in-
struct the jury that a verdict of liability could be predicated only 
on a finding of knowing or reckless falsity in the publication of the 
Life article constituted reversible error. Pp. 391-397.

3. A declaration would be unwarranted that the New York 
statute is unconstitutional on its face even if construed by the 
New York courts to impose liability without proof of knowing 
or reckless falsity because the New York courts have been assidu-
ous to construe the statute to avoid invasion of freedom of speech 
and of the press. P. 397.

15 N. Y. 2d 986, 207 N. E. 2d 604, reversed and remanded.

Harold R. Medina, Jr., reargued the cause for appellant. 
With him on the briefs was Victor M. Earle III.

Richard M. Nixon reargued the cause and filed a brief 
for appellee.

Louis J. Lejkowitz, Attorney General, pro se, Samuel A. 
Hirshowitz, First Assistant Attorney General, and Barry
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Mahoney and Brenda Soloff, Assistant Attorneys General, 
filed a brief for the Attorney General of the State of New 
York, as amicus curiae, urging affirmance.

Mr . Justice  Brennan  delivered the opinion of the 
Court.

The question in this case is whether appellant, pub-
lisher of Life Magazine, was denied constitutional pro-
tections of speech and press by the application by the 
New York courts of §§ 50-51 of the New York Civil 
Rights Law 1 to award appellee damages on allegations

1 The complete text of the New York Civil Rights Law §§ 50-51 
is as follows:

“§ 50. Right of privacy
“A person, firm or corporation that uses for advertising purposes, 

or for the purposes of trade, the name, portrait or picture of any 
living person without having first obtained the written consent of 
such person, or if a minor of his or her parent or guardian, is guilty 
of a misdemeanor.”

“§ 51. Action for injunction and for damages
“Any person whose name, portrait or picture is used within this 

state for advertising purposes or for the purposes of trade without 
the written consent first obtained as above provided may maintain 
an equitable action in the supreme court of this state against the 
person, firm or corporation so using his name, portrait or picture, to 
prevent and restrain the use thereof; and may also sue and recover 
damages for any injuries sustained by reason of such use and if the 
defendant shall have knowingly used such person’s name, portrait or 
picture in such manner as is forbidden or declared to be unlawful by 
the last section, the jury, in its discretion, may award exemplary 
damages. But nothing contained in this act shall be so construed as 
to prevent any person, firm or corporation, practicing the profession 
of photography, from exhibiting in or about his or its establishment 
specimens of the work of such establishment, unless the same is 
continued by such person, firm or corporation after written notice 
objecting thereto has been given by the person portrayed; and 
nothing contained in this act shall be so construed as to prevent 
any person, firm or corporation from using the name, portrait or 
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that Life falsely reported that a new play portrayed an 
experience suffered by appellee and his family.

The article appeared in Life in February 1955. It was 
entitled “True Crime Inspires Tense Play,” with the sub-
title, “The ordeal of a family trapped by convicts gives 
Broadway a new thriller, ‘The Desperate Hours.’ ” The 
text of the article reads as follows:

“Three years ago Americans all over the country 
read about the desperate ordeal of the James Hill 
family, who were held prisoners in their home out-
side Philadelphia by three escaped convicts. Later 
they read about it in Joseph Hayes’s novel, The 
Desperate Hours, inspired by the family’s expe-
rience. Now they can see the story re-enacted in 
Hayes’s Broadway play based on the book, and next 
year will see it in his movie, which has been filmed 
but is being held up until the play has a chance to 
pay off.

“The play, directed by Robert Montgomery and 
expertly acted, is a heart-stopping account of how 
a family rose to heroism in a crisis. Life  photo-
graphed the play during its Philadelphia tryout, 
transported some of the actors to the actual house 
where the Hills were besieged. On the next page 
scenes from the play are re-enacted on the site of 
the crime.”

The pictures on the ensuing two pages included an 
enactment of the son being “roughed up” by one of the 
convicts, entitled “brutish convict,” a picture of the

picture of any manufacturer or dealer in connection with the goods, 
wares and merchandise manufactured, produced or dealt in by him 
which he has sold or disposed of with such name, portrait or picture 
used in connection therewith; or from using the name, portrait or 
picture of any author, composer or artist in connection with his 
literary, musical or artistic productions which he has sold or disposed 
of with such name, portrait or picture used in connection therewith.”

233-653 0 - 67 - 31
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daughter biting the hand of a convict to make him drop 
a gun, entitled “daring daughter,” and one of the father 
throwing his gun through the door after a “brave try” 
to save his family is foiled.

The James Hill referred to in the article is the appel-
lee. He and his wife and five children involuntarily 
became the subjects of a front-page news story after being 
held hostage by three escaped convicts in their suburban, 
Whitemarsh, Pennsylvania, home for 19 hours on Septem-
ber 11-12, 1952. The family was released unharmed. In 
an interview with newsmen after the convicts departed, 
appellee stressed that the convicts had treated the family 
courteously, had not molested them, and had not been 
at all violent. The convicts were thereafter appre-
hended in a widely publicized encounter with the police 
which resulted in the killing of two of the convicts. 
Shortly thereafter the family moved to Connecticut. 
The appellee discouraged all efforts to keep them in the 
public spotlight through magazine articles or appear-
ances on television.

In the spring of 1953, Joseph Hayes’ novel, The Des-
perate Hours, was published. The story depicted the 
experience of a family of four held hostage by three es-
caped convicts in the family’s suburban home. But, un-
like Hill’s experience, the family of the story suffer 
violence at the hands of the convicts; the father and son 
are beaten and the daughter subjected to a verbal sexual 
insult.

The book was made into a play, also entitled The 
Desperate Hours, and it is Life’s article about the play 
which is the subject of appellee’s action. The com-
plaint sought damages under §§ 50-51 on allegations 
that the Life article was intended to, and did, give the 
impression that the play mirrored the Hill family’s ex-
perience, which, to the knowledge of defendant “. . 
was false and untrue.” Appellant’s defense was that
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the article was “a subject of legitimate news interest,” 
“a subject of general interest and of value and concern 
to the public” at the time of publication, and that it 
was “published in good faith without any malice what-
soever . . . .” A motion to dismiss the complaint for 
substantially these reasons was made at the close of 
the case and was denied by the trial judge on the ground 
that the proofs presented a jury question as to the truth 
of the article.

The jury awarded appellee $50,000 compensatory and 
$25,000 punitive damages. On appeal the Appellate 
Division of the Supreme Court ordered a new trial as to 
damages but sustained the jury verdict of liability. The 
court said as to liability:

“Although the play was fictionalized, Lije’s article 
portrayed it as a re-enactment of the Hills’ experi-
ence. It is an inescapable conclusion that this was 
done to advertise and attract further attention to 
the play, and to increase present and future maga-
zine circulation as well. It is evident that the 
article cannot be characterized as a mere dissemina-
tion of news, nor even an effort to supply legitimate 
newsworthy information in which the public had, or 
might have a proper interest.” 18 App. Div. 2d 
485, 489, 240 N. Y. S. 2d 286, 290.

At the new trial on damages, a jury was waived and the 
court awarded $30,000 compensatory damages without 
punitive damages.2

The New York Court of Appeals affirmed the Appel-
late Division “on the majority and concurring opinions

- Initially, appellee’s wife was joined in the action, and was 
awarded $75,000 compensatory and $25,000 punitive damages by the 
jury. However, her action was apparently dismissed by stipulation 
prior to remand, because the action has since proceeded solely upon 
appellee’s judgment.
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at the Appellate Division,” two judges dissenting. 15 
N. Y. 2d 986, 207 N. E. 2d 604. We noted probable 
jurisdiction of the appeal to consider the important con-
stitutional questions of freedom of speech and press in-
volved. 382 U. S. 936. After argument last Term, the 
case was restored to the docket for reargument, 384 U. S. 
995. We reverse and remand the case to the Court of 
Appeals for further proceedings not inconsistent with this 
opinion.

I.
Since the reargument, we have had the advantage of 

an opinion of the Court of Appeals of New York which 
has materially aided us in our understanding of that 
court’s construction of the statute. It is the opinion 
of Judge Keating for the court in Spahn v. Julian Mess-
ner, Inc., 18 N. Y. 2d 324, 221 N. E. 2d 543 (1966). 
The statute was enacted in 1903 following the deci-
sion of the Court of Appeals in 1902 in Roberson v. 
Rochester Folding Box Co., 171 N. Y. 538, 64 N. E. 442. 
Roberson wTas an action against defendants for adorning 
their flour bags with plaintiff’s picture without her con-
sent. It was grounded upon an alleged invasion of a 
“right of privacy,” defined by the Court of Appeals to be 
“the claim that a man has the right to pass through this 
world, if he wills, without having his picture pub-
lished ... or his eccentricities commented upon either in 
handbills, circulars, catalogues, periodicals or newspa-
pers . . . .” 171 N. Y., at 544, 64 N. E., at 443. The 
Court of Appeals traced the theory to the celebrated 
article of Warren and Brandeis, entitled The Right to 
Privacy, published in 1890. 4 Harv. L. Rev. 193.3 The

3 The various facets of this “right” have been the subject of much 
comment. See, e. g., Beaney, The Constitutional Right to Privacy 
in the Supreme Court, 1962 Sup. Ct. Rev. 212; Prosser, Privacy, 
48 Calif. L. Rdv. 383 (1960); Westin, Science, Privacy, and Freedom: 
Issues and Proposals for the 1970’s (Part I), 66 Col. L. Rev. 1003
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Court of Appeals, however, denied the existence of such 
a right at common law but observed that “[t]he legisla-
tive body could very well interfere and arbitrarily provide 
that no one should be permitted for his own selfish pur-
pose to use the picture or the name of another for adver-
tising purposes without his consent.” 171 N. Y., at 545, 
64 N. E., at 443. The legislature enacted §§ 50-51 in 
response to that observation.

Although “Right of Privacy” is the caption of § § 50-51, 
the term nowhere appears in the text of the statute 
itself. The text of the statute appears to proscribe only 
conduct of the kind involved in Roberson, that is, the ap-
propriation and use in advertising or to promote the sale 
of goods, of another’s name, portrait or picture without 
his consent.* 4 An application of that limited scope would 
present different questions of violation of the constitu-
tional protections for speech and press. Compare 
Valentine v. Chrestensen, 316 U. S. 52, with New York 
Times Co. v. Sullivan, 376 U. S. 254, 265-266.

The New York courts have, however, construed the 
statute to operate much more broadly. In Spahn the 
Court of Appeals stated that “Over the years since the 
statute’s enactment in 1903, its social desirability and 
remedial nature have led to its being given a liberal con-
struction consonant with its over-all purpose . . . .” 
18 N. Y. 2d, at 327, 221 N. E. 2d, at 544. Specifically,

(1966); Feinberg, Recent Developments in the Law of Privacy, 
48 Col. L. Rev. 713, 717-726 (1948). The latest collection of arti-
cles appears in 31 Law & Contemp. Prob. 251-435 (1966). The 
commentary relates not so much to the assertion of constitutional 
protections against intrusions by government, see Griswold v. 
Connecticut, 381 U. S. 479, as to rights of action for injunctive 
relief or damages to combat intrusive behavior in the private sector 
of society.

4 Utah’s statute was modeled on New York’s and, following early 
New York decisions, the Utah Supreme Court has construed it to 
afford a cause of action only in such cases. Donahue v. Warner 
Bros. Pictures Dist. Corp., 2 Utah 2d 256, 272 P. 2d 177 (1954).
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it has been held in some circumstances to authorize 
a remedy against the press and other communications 
media which publish the names, pictures, or portraits of 
people without their consent. Reflecting the fact, how-
ever, that such applications may raise serious questions of 
conflict with the constitutional protections for speech and 
press, decisions under the statute have tended to limit 
the statute’s application.5 “[E]ver mindful that the 
written word or picture is involved, courts have engrafted 
exceptions and restrictions onto the statute to avoid any 
conflict with the free dissemination of thoughts, ideas, 
newsworthy events, and matters of public interest.” 
Id., 18 N. Y. 2d, at 328, 221 N. E. 2d, at 544-545.

In the light of questions that counsel were asked to 
argue on reargument,6 it is particularly relevant that the

5 See, e. g., Sidis v. F-R Pub. Corp., 113 F. 2d 806 (C. A. 2d 
Cir.), cert, denied, 311 U. S. 711 (1940); Sweenek v. Pathe News, 
Inc., 16 F. Supp. 746 (D. C. E. D. N. Y. 1936); Gautier v. Pro-
Football, Inc., 278 App. Div. 431, 106 N. Y. S. 2d 553 (1951), 
aff’d, 304 N. Y. 354, 107 N. E. 2d 485 (1952); Molony v. Boy 
Comics Pubs., Inc., 277 App. Div. 166, 98 N. Y. S. 2d 119 (1950); 
Humiston v. Universal Film Mjg. Co., 189 App. Div. 467, 178 
N. Y. Supp. 752 (1919); Colyer v. Richard K. Fox Pub. Co., 162 
App. Div. 297, 146 N. Y. Supp. 999 (1914); Koussevitzky v. Allen, 
Towne & Heath, Inc., 188 Mise. 479, 68 N. Y. S. 2d 779, aff’d, 272 
App. Div. 759, 69 N. Y. S. 2d 432 (1947); Lahiri v. Daily Mirror, 
Inc., 162 Mise. 776, 295 N. Y. Supp. 382 (1937).

6 “Upon reargum ent, counsel are requested to discuss in their 
further briefs and oral arguments, in addition to the other issues, 
the following questions:

“(1) Is the truthful presentation of a newsworthy item ever 
actionable under the New York statute as construed or on its face? 
If so, does appellant have standing to challenge that aspect of the 
statute ?

“(2) Should the per curiam opinion of the New York Court of 
Appeals be read as adopting the following portion of the concurring 
opinion in the Appellate Division?

“ ‘However, if it can be clearly demonstrated that the newsworthy 
item is presented, not for the purpose of disseminating news, but
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Court of Appeals made crystal clear in the Spahn opinion 
that truth is a complete defense in actions under the 
statute based upon reports of newsworthy people or 
events. The opinion states: “The factual report-
ing of newsworthy persons and events is in the public 
interest and is protected.” 18 N. Y. 2d, at 328, 221 
N. E. 2d, at 545.* 7 Constitutional questions which might

rather for the sole purpose of increasing circulation, then the 
rationale for exemption from section 51 no longer exists and the 
exemption should not apply. In such circumstances the privilege 
to use one’s name should not be granted even though a true account 
of the event be given—let alone when the account is sensationalized 
and fictionalized.’ ” 384 U. S. 995.

7 This limitation to newsworthy persons and events does not of 
course foreclose an interpretation of the statute to allow damages 
where “Revelations may be so intimate and so unwarranted in 
view of the victim’s position as to outrage the community’s notions 
of decency.” Sidis v. F-R Pub. Corp., 113 F. 2d 806, 809 (C. A. 2d 
Cir.), cert, denied, 311 U. S. 711 (1940). Cf. Garner v. Triangle 
Pubs., Inc., 97 F. Supp. 546, 550 (D. C. S. D. N. Y. 1951); Restate-
ment, Torts §867, comment d (1939). See id., illust. 6. This case 
presents no question whether truthful publication of such matter 
could be constitutionally proscribed.

It has been said that a “right of privacy” has been recognized at 
common law in 30 States plus the District of Columbia and by stat-
ute in four States. See Prosser, Law of Torts 831-832 (3d ed. 1964). 
Professor Kalven notes, however, that since Warren and Brandeis 
championed an action against the press for public disclosure of truth-
ful but private details about the individual which caused emotional 
upset to him, “it has been agreed that there is a generous privilege 
to serve the public interest in news. . . . What is at issue, it seems 
to me, is whether the claim of privilege is not so overpowering as 
virtually to swallow the tort. What can be left of the vaunted 
new right after the claims of privilege have been confronted?” 
Kalven, “Privacy in Tort Law—Were Warren and Brandeis Wrong?” 
31 Law & Contemp. Prob. 326, 335-336 (1966). Some representa-
tive cases in which the State “right of privacy” was held to give way 
to the right of the press to publish matters of public interest are 
Afro-American Pub. Co. v. Jaffe, 125 U. S. App. D. C. 70, 366 F. 
2d 649 (1966); Wagner v. Fawcett Pubs., 307 F. 2d 409 (C. A. 7th



384 OCTOBER TERM, 1966.

Opinion of the Court. 385 U. S.

arise if truth were not a defense are therefore of no con-
cern. Cf. Garrison v. Louisiana, 379 U. S. 64, 72-75.

But although the New York statute affords “little 
protection” to the “privacy” of a newsworthy person, 
“whether he be such by choice or involuntarily” * 8 the stat-
ute gives him a right of action when his name, picture, or 
portrait is the subject of a “fictitious” report or article.9

Cir. 1962); Jenkins v. Dell Pub. Co., 251 F. 2d 447 (C. A. 3d Cir. 
1958); Elmhurst v. Pearson, 80 U. S. App. D. C. 372, 153 F. 2d 467 
(1946); Thompson v. Curtis Pub. Co., 193 F. 2d 953 (C. A. 3d Cir. 
1952); Samuel v. Curtis Pub. Co., 122 F. Supp. 327 (D. C. N. D. Cal. 
1954); Miller v. N. B. C., 157 F. Supp. 240 (D. C. Del. 1957); 
Berg v. Minneapolis Star & Tribune Co., 79 F. Supp. 957 (D. C. 
Minn. 1948); Smith v. Doss, 251 Ala. 250, 37 So. 2d 118 (1948); 
Smith v. Suratt, 7 Alaska 416 (1926); Metter v. Los Angeles Exam-
iner, 35 Cal. App. 2d 304, 95 P. 2d 491 (1939); Barbieri v. News- 
Journal Co., — Del.---- , 189 A. 2d 773 (1963); Jacova v. Southern
Radio & T. V. Co., 83 So. 2d 34 (Fla. 1955); Waters v. Fleetwood, 
212 Ga. 161, 91 S. E. 2d 344 (1956); Buzinski v. Do-All Co., 31 Ill. 
App. 2d 191, 175 N. E. 2d 577 (1961); Jones v. Herald Post Co., 230 
Ky. 227, 18 S. W. 2d 972 (1929); Kelley v. Post Pub. Co., 327 Mass. 
275, 98 N. E. 2d 286 (1951); Martin v. Dorton, 210 Miss. 668, 
50 So. 2d 391 (1951); Hubbard v. Journal Pub. Co., 69 N. M. 
473, 368 P. 2d 147 (1962); Schnabel v. Meredith, 378 Pa. 609, 107 
A. 2d 860 (1954); Meetze v. Associated Press, 230 S. C. 330, 95 S. E. 
2d 606 (1956); Truxes v. Kenco Enterprises, 80 S. D. 104, 119 
N. W. 2d 914 (1963). See Restatement, Torts §867, comment d 
(1939).

8 “One of the clearest exceptions to the statutory prohibition is 
the rule that a public figure, whether he be such by choice or 
involuntarily, is subject to the often searching beam ,of publicity 
and that, in balance with the legitimate public interest, the law 
affords his privacy little protection,” Spahn, supra, at 328, 221 
N. E. 2d, at 545.

9 Binns v. Vitagraph Co., 210 N. Y. 51, 103 N. E. 1108 (1913); 
Youssoupoff v. Columbia Broadcasting System, Inc., 19 App. Div. 2d 
865, 244 N. Y. S. 2d 1 (1963); Sutton v. Hearst Corp., 277 App. 
Div. 155, 98 N. Y. S. 2d 233 (1950); Koussevitzky v. Allen, Towne 
& Heath, Inc., 188 Mise. 479, 68 N. Y. S. 2d 779, aff’d, 272 App. Div. 
759, 69 N. Y. S. 2d 432 (1947); Lahiri v. Daily Mirror, Inc., 162 
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Spahn points up the distinction. Spahn was an action 
under the statute brought by the well-known professional 
baseball pitcher, Warren Spahn. He sought an injunc-
tion and damages against the unauthorized publication of 
what purported to be a biography of his life. The trial 
judge had found that “the record unequivocally estab-

Misc. 776, 295 N.Y. Supp. 382 (1937). The doctrine of “fictionaliz- 
ation” has been applied where there is no statute. See, e. g., Lever-
ton v. Curtis Pub. Co., 192 F. 2d 974 (C. A. 3d Cir. 1951); Hazlitt 
v. Fawcett Pubs., 116 F. Supp. 538 (D. C. Conn. 1953); Garner v. 
Triangle Pubs., Inc., 97 F. Supp. 546 (D. C. S. D. N. Y. 1951). 
Commentators have likened the interest protected in those “privacy” 
cases which focus upon the; falsity of the matter to that protected 
in cases of libel and slander—injury to the reputation. See Prosser, 
Privacy, 48 Calif. L. Rev. 383, 398-401 (1960); Wade, Defamation 
and the Right of Privacy, 15 Vand. L. Rev. 1093 (1962). But see 
Bloustein, Privacy As An Aspect of Human Dignity: An Answer to 
Dean Prosser, 39 N. Y. U. L. Rev. 962, 991-993 (1964). Many 
“right of privacy” cases could in fact have been brought as “libel 
per quod” actions, and several have been brought on both grounds. 
See, e. g., Hazlitt v. Fawcett Pubs., supra; Freeman v. Busch Jewelry 
Co., 98 F. Supp. 963 (D. C. N. D. Ga. 1951); Peay v. Curtis 
Pub. Co., 78 F. Supp. 305 (D. C. D. C. 1948); Foster-Milburn 
Co. v. Chinn, 134 Ky. 424, 120 S. W. 364 (1909). Although 
not usually thought of in terms of “right of privacy,” all libel 
cases concern public exposure by false matter, but the primary 
harm being compensated is damage to reputation. In the “right of 
privacy” cases the primary damage is the mental distress from 
having been exposed to public view, although injury to reputation 
may be an element bearing upon such damage. See Wade, supra, 
at 1124. Moreover, as Spahn illustrates, the published matter 
need not be defamatory, on its face or otherwise, and might even 
be laudatory and still warrant recovery. Our decision today is not 
to be taken to decide any constitutional questions which may be 
raised in “libel per quod” actions involving publication of matters 
of public interest, or in libel actions where the plaintiff is not a 
public official. Nor do we intimate any view whether the Consti-
tution limits state power to sanction publication of matter obtained 
by an intrusion into a protected area, for example, through the use 
of electronic listening devices.
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lishes that the book publicizes areas of Warren Spahn’s 
personal and private life, albeit inaccurate and distorted, 
and consists of a host, a preponderant percentage, of 
factual errors, distortions and fanciful passages . . . .” 
43 Mise. 2d 219, 232, 250 N. Y. S. 2d 529, 542. The 
Court of Appeals sustained the holding that in these 
circumstances the publication was proscribed by § 51 of 
the Civil Rights Law and was not within the exceptions 
and restrictions for newsworthy events engrafted onto 
the statute. The Court of Appeals said:

“But it is erroneous to confuse privacy with ‘per-
sonality’ or to assume that privacy, though lost for 
a certain time or in a certain context, goes forever 
unprotected .... Thus it may be appropriate to 
say that the plaintiff here, Warren Spahn, is a public 
personality and that, insofar as his professional 
career is involved, he is substantially without a right 
to privacy. That is not to say, however, that his 
‘personality’ may be fictionalized and that, as 
fictionalized, it may be exploited for the defendants’ 
commercial benefit through the medium of an 
unauthorized biography.” Spahn, supra, at 328, 221 
N. E. 2d, at 545.

As the instant case went to the jury, appellee, too, was 
regarded to be a newsworthy person “substantially with-
out a right to privacy” insofar as his hostage experience 
was involved, but to be entitled to his action insofar as 
that experience was “fictionalized” and “exploited for 
the defendants’ commercial benefit.” “Fictionalization,” 
the Spahn opinion states, “is the heart of the cases in 
point.” 18 N. Y. 2d, at 328, 221 N. E. 2d, at 545.

The opinion goes on to say that the “establishment 
of minor errors in an otherwise accurate” report does not 
prove “fictionalization.” Material and substantial falsi-
fication is the test. However, it is not clear whether
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proof of knowledge of the falsity or that the article was 
prepared with reckless..disregard for the truth is also re-
quired. In New York Times Co. v. Sullivan, 376 U. S. 
254, we held that the Constitution delimits a State’s 
power to award damages for libel in actions brought by 
public officials against critics of their official conduct. 
Factual error, content defamatory of official reputation, 
or both, are insufficient for an award of damages for false 
statements unless actual malice—knowledge that the 
statements are false or in reckless disregard of the truth— 
is alleged and proved. The Spahn opinion reveals that 
the defendant in that case relied on New York Times as 
the basis of an argument that application of the statute 
to the publication of a substantially fictitious biography 
would run afoul of the constitutional guarantees. The 
Court of Appeals held that New York Times had no ap-
plication. The court, after distinguishing the cases on 
the ground that Spahn did not deal with public officials 
or official conduct, then says, “The free speech which 
is encouraged and essential to the operation of a 
healthy government is something quite different from an 
individual’s attempt to enjoin the publication of a ficti-
tious biography of him. No public interest is served by 
protecting the dissemination of the latter. We perceive 
no constitutional infirmities in this respect.” 18 N. Y. 
2d, at 329, 221 N. E. 2d, at 546.

If this is meant to imply that proof of knowing or 
reckless falsity is not essential to a constitutional appli-
cation of the statute in these cases, we disagree with the 
Court of Appeals.10 We hold that the constitutional pro-
tections for speech and press preclude the application

10 Of course Spahn is not before us and we in no wise imply any 
view of the merits of the judgment or remedy afforded the plaintiff 
in that case. Our reliance is solely on Judge Keating’s opinion as 
an aid to understanding the construction placed on the statute by 
the New York courts.
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of the New York statute to redress false reports of mat-
ters of public interest in the absence of proof that the 
defendant published the report with knowledge of its 
falsity or in reckless disregard of the truth.

The guarantees for speech and press are not the pre-
serve of political expression or comment upon public 
affairs, essential as those are to healthy government. 
One need only pick up any newspaper or magazine to 
comprehend the vast range of published matter which 
exposes persons to public view, both private citizens and 
public officials. Exposure of the self to others in varying 
degrees is a concomitant of life in a civilized community. 
The risk of this exposure is an essential incident of life 
in a society which places a primary value on freedom of 
speech and of press. “Freedom of discussion, if it would 
fulfill its historic function in this nation, must embrace 
all issues about which information is needed or appro-
priate to enable the members of society to cope with the 
exigencies of their period.” Thornhill v. Alabama, 310 
U. S. 88, 102. “No suggestion can be found in the Con-
stitution that the freedom there guaranteed for speech 
and the press bears an inverse ratio to the timeliness 
and importance of the ideas seeking expression.” Bridges 
v. California, 314 U. S. 252, 269. We have no doubt that 
the subject of the Life article, the opening of a rrew play 
linked to an actual incident, is a matter of public interest. 
“The line between the informing and the entertaining is 
too elusive for the protection of . . . [freedom of the 
press].” Winters v. New York, 333 U. S. 507, 510. Er-
roneous statement is no less inevitable in such a case than 
in the case of comment upon public affairs, and in both, 
if innocent or merely negligent, “. . . it must be protected 
if the freedoms of expression are to have the ‘breathing 
space’ that they ‘need ... to survive’. . . .” New York 
Times Co. v. Sullivan, supra, at 271-272. As James 
Madison said, “Some degree of abuse is inseparable from
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the proper use of every thing; and in no instance is this 
more true than in that of the press.” 4 Elliot’s Debates 
on the Federal Constitution 571 (1876 ed.). We create a 
grave risk of serious impairment of the indispensable 
service of a free press in a free society if we saddle the 
press with the impossible burden of verifying to a cer-
tainty the facts associated in news articles with a person’s 
name, picture or portrait, particularly as related to non- 
defamatory matter. Even negligence would be a most 
elusive standard, especially when the content of the 
speech itself affords no warning of prospective harm to 
another through falsity. A negligence test would place 
on the press the intolerable burden of guessing how a 
jury might assess the reasonableness of steps taken by it 
to verify the accuracy of every reference to a name, 
picture or portrait.

In this context, sanctions against either innocent or 
negligent misstatement would present a grave hazard of 
discouraging the press from exercising the constitutional 
guarantees. Those guarantees are not for the benefit of 
the press so much as for the benefit of all of us. A 
broadly defined freedom of the press assures the main-
tenance of our political system and an open society. 
Fear of large verdicts in damage suits for innocent or 
merely negligent misstatement, even fear of the expense 
involved in their defense, must inevitably cause pub-
lishers to “steer . . . wider of the unlawful zone,” New 
York Times Co. v. Sullivan, 376 U. S., at 279; see also 
Speiser v. Randall, 357 U. S. 513, 526; Smith v. California, 
361 U. S. 147, 153—154; and thus “create the danger that 
the legitimate utterance will be penalized.” Speiser v. 
Randall, supra, at 526.

But the constitutional guarantees can tolerate sanc-
tions against calculated falsehood without significant 
impairment of their essential function. We held in New 
York Times that calculated falsehood enjoyed no im-
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munity in the case of alleged defamation of a public 
official concerning his official conduct. Similarly, calcu-
lated falsehood should enjoy no immunity in the situation 
here presented us. What we said in Garrison v. Louisiana, 
supra, at 75, is equally applicable:

“The use of calculated falsehood . . . would put 
a different cast on the constitutional question. Al-
though honest utterance, even if inaccurate, may 
further the fruitful exercise of the right of free 
speech, it does not follow that the lie, knowingly 
and deliberately published . . . should enjoy a like 
immunity. . . . For the use of the known lie as a 
tool is at once at odds with the premises of demo-
cratic government and with the orderly manner in 
which economic, social, or political change is to be 
effected. Calculated falsehood falls into that class of 
utterances which ‘are no essential part of any exposi-
tion of ideas, and are of such slight social value as a 
step to truth that any benefit that may be derived 
from them is clearly outweighed by the social interest 
in order and morality. . . .’ Chaplinsky v. New 
Hampshire, 315 U. S. 568, 572. Hence the know-
ingly false statement and the false statement made 
with reckless disregard of the truth, do not enjoy 
constitutional protection.”

We find applicable here the standard of knowing or 
reckless falsehood, not through blind application of New 
York Times Co. v. Sullivan, relating solely to libel actions 
by public officials, but only upon consideration of the 
factors which arise in the particular context of the ap-
plication of the New York statute in cases involving 
private individuals. This is neither a libel action by a 
private individual nor a statutory action by a public 
official. Therefore, although the First Amendment prin-
ciples pronounced in New York Times guide our conclu-
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sion, we reach that conclusion only by applying these 
principles in this discrete context. It therefore serves 
no purpose to distinguish the facts here from those in 
New York Times. Were this a libel action, the distinc-
tion which has been suggested between the relative op-
portunities of the public official and the private individual 
to rebut defamatory charges might be germane. And the 
additional state interest in the protection of the individ-
ual against damage to his reputation would be involved. 
Cf. Rosenblatt v. Baer, 383 U. S. 75, 91 (Stewart , J., 
concurring). Moreover, a different test might be re-
quired in a statutory action by a public official, as opposed 
to a libel action by a public official or a statutory action 
by a private individual. Different considerations might 
arise concerning the degree of “waiver” of the protection 
the State might afford. But the question whether the 
same standard should be applicable both to persons vol-
untarily and involuntarily thrust into the public limelight 
is not here before us.

IL

Turning to the facts of the present case, the proofs 
reasonably would support either a jury finding of inno-
cent or merely negligent misstatement by Life, or a find-
ing that Life portrayed the play as a re-enactment of the 
Hill family’s experience reckless of the truth or with 
actual knowledge that the portrayal was false. The rele-
vant testimony is as follows:

Joseph Hayes, author of the book, also wrote the play. 
The story theme was inspired by the desire to write 
about “true crime” and for years before writing the book, 
he collected newspaper clippings of stories of hostage 
incidents. His story was not shaped by any single inci-
dent, but by several, including incidents which occurred 
in California, New York, and Detroit. He said that he 
did not consciously portray any member of the Hill fam-
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ily, or the Hill family’s experience, although admitting 
that “in a very direct way” the Hill experience “trig-
gered” the writing of the book and the play.

The Life article was prepared at the direction and 
under the supervision of its entertainment editor, 
Prideaux. He learned of the production of the play 
from a news story. The play’s director, Robert Mont-
gomery, later suggested to him that its interesting stage 
setting would make the play a worthwhile subject for an 
article in Life. At about the same time, Prideaux ran 
into a friend of author Hayes, a free-lance photographer, 
who told Prideaux in casual conversation that the play 
had a “substantial connection with a true-life incident 
of a family being held by escaped convicts near Philadel-
phia.” As the play was trying out in Philadelphia, 
Prideaux decided to contact the author. Hayes con-
firmed that an incident somewhat similar to the play had 
occurred in Philadelphia, and agreed with Prideaux to 
find out whether the former Hill residence would be 
available for the shooting of pictures for a Life article. 
Prideaux then met with Hayes in Philadelphia where he 
saw the play and drove with Hayes to the former Hill 
residence to test its suitability for a picture story. Nei-
ther then nor thereafter did Prideaux question Hayes 
about the extent to which the play was based on the Hill 
incident. “A specific question of that nature was never 
asked, but a discussion of the play itself, what the play 
was about, in the light of my own knowledge of what the 
true incident was about, confirmed in my mind beyond 
any doubt that there was a relationship, and Mr. Hayes’ 
presence at this whole negotiation was tacit proof of 
that.”

Prideaux sent photographers to the Hill residence for 
location photographs of scenes of the play enacted in the 
home, and proceeded to construct the text of the article.
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In his “story file” were several news clippings about the 
Hill incident which revealed its nonviolent character, 
and a New York Times article by Hayes in which he 
stated that the play “was based on various news stories,” 
mentioning incidents in New York, California, Detroit 
and Philadelphia.

Prideaux’s first draft made no mention of the Hill 
name except for the caption of one of the photographs. 
The text related that a true story of a suburban Phila-
delphia family had “sparked off” Hayes to write the 
novel, that the play was a “somewhat fictionalized” ac-
count of the family’s heroism in time of crisis. Pri-
deaux’s research assistant, whose task it was to check the 
draft for accuracy, put a question mark over the words 
“somewhat fictionalized.” Prideaux testified that the 
question mark “must have been” brought to his atten-
tion, although he did not recollect having seen it. The 
draft was also brought before the copy editor, who, in 
the presence of Prideaux, made several changes in em-
phasis and substance. The first sentence was changed 
to focus on the Hill incident, using the family’s name; 
the novel was said to have been “inspired” by that inci-
dent, and the play was referred to as a “re-enactment.” 
The words “somewhat fictionalized” were deleted.

Prideaux labeled as “emphatically untrue” defense 
counsel’s suggestion during redirect examination that 
from the beginning he knew that the play had no rela-
tionship to the Hill incident apart from being a hostage 
incident. Prideaux admitted that he knew the play was 
“between a little bit and moderately fictionalized,” but 
stated that he thought beyond doubt that the important 
quality, the “heart and soul” of the play, was the Hill 
incident.

The jury might reasonably conclude from this evi-
dence—particularly that the New York Times article

233-653 0 - 67 - 32 
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was in the story file, that the copy editor deleted “some-
what fictionalized” after the research assistant ques-
tioned its accuracy, and that Prideaux admitted that he 
knew the play was “between a little bit and moderately 
fictionalized”—that Life knew the falsity of, or was reck-
less of the truth in, stating in the article that “the story 
re-enacted” the Hill family’s experience. On the other 
hand, the jury might reasonably predicate a finding of 
innocent or only negligent misstatement on the testimony 
that a statement was made to Prideaux by the free-lance 
photographer that linked the play to an incident in Phila-
delphia, that the author Hayes cooperated in arranging 
for the availability of the former Hill home, and that 
Prideaux thought beyond doubt that the “heart and 
soul” of the play was the Hill incident.11

III.
We do not think, however, that the instructions con-

fined the jury to a verdict of liability based on a finding 
that the statements in the article were made with knowl-
edge of their falsity or in reckless disregard of the truth. 
The jury was instructed that liability could not be found 
under §§ 50-51 “merely because of some incidental mis-
take of fact, or some incidental incorrect statement,” and 
that a verdict of liability could rest only on findings 
that (1) Life published the article, “not to disseminate 
news, but was using plaintiffs’ names, in connection with 
a fictionalized episode as to plaintiffs’ relationship to The 
Desperate Hours”; the Court variously restated this 
“fictionalization” requirement in terms such as whether 
appellant “altered or changed the true facts concerning

11 Where either result finds reasonable support in the record it 
is for the jury, not for this Court, to determine whether there was 
knowing or reckless falsehood. Cf. New York Times Co. v. Sullivan, 
supra, 284-285.



395TIME, INC. v. HILL.

Opinion of the Court.374

plaintiffs’ relationship to The Desperate Hours, so that 
the article, as published, constituted substantially fiction 
or a fictionalized version . . . ,” whether the article consti-
tuted “fiction,” or was “fictionalized”; and that (2) the 
article was published to advertise the play or “for trade 
purposes.” This latter purpose was variously defined as 
one “to amuse, thrill, astonish or move the reading public 
so as to increase the circulation of the magazine or for 
some other material benefit,” “to increase circulation or 
enhance the standing of the magazine with its readers,” 
and “for the publisher’s profits through increased 
circulation, induced by exploitation of the plaintiffs.”

The court also instructed the jury that an award of 
punitive damages was justified if the jury found that 
the appellant falsely connected appellee to the play 
“knowingly or through failure to make a reasonable 
investigation,” adding “You do not need to find that 
there was any actual ill will or personal malice toward 
the plaintiffs if you find a reckless or wanton disregard 
of the plaintiffs’ rights.”

Appellee argues that the instructions to determine 
whether Life “altered or changed” the true facts, and 
whether, apart from incidental errors, the article was a 
“substantial fiction” or a “fictionalized version” were 
tantamount to instructions that the jury must find that 
Life knowingly falsified the facts. We do not think 
that the instructions bear that interpretation, particu-
larly in light of the marked contrast in the instructions 
on compensatory and punitive damages. The element 
of “knowingly” is mentioned only in the instruction that 
punitive damages must be supported by a finding that 
Life falsely connected the Hill family with the play 
“knowingly or through failure to make a reasonable in-
vestigation.” Moreover, even as to punitive damages, 
the instruction that such damages were justified on the
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basis of “failure to make a reasonable investigation” 
is an instruction that proof of negligent misstatement 
is enough, and we have rejected the test of negligent 
misstatement as inadequate.12 Next, the trial judge 
plainly did not regard his instructions as limiting the 
jury to a verdict of liability based on a finding of know-
ing or reckless falsity; he denied appellant’s motion to 
dismiss after the close of the evidence because he per-
ceived that it was for the jury to find “whether the Life 
article was true or whether an inference could be obtained 
from reading it that it was not true.” This implies a 
view that “fictionalization” was synonymous with “fal-
sity” without regard to knowledge or even negligence, 
except for the purpose of an award of punitive damages. 
Finally, nothing in the New York cases decided at the 
time of trial limited liability to cases of knowing or reck-
less falsity and Spahn, decided since, has left the question 
in doubt.13

The requirement that the jury also find that the 
article was published “for trade purposes,” as defined in

12 Although the court qualified this instruction by requiring a 
finding of “reckless or wanton disregard of the plaintiffs’ rights” 
in absence of a finding of “actual ill will or personal malice,” this 
reasonably could have been taken by the jury to relate, not to truth 
or falsity, but to appellant’s attitude toward appellee’s privacy. 
Therefore even this instruction would have been constitutionally 
infirm. Even had the Appellate Division not found prejudicial error 
affecting the jury’s award of punitive damages, the judgment before 
us could not be sustained on the basis of the jury’s finding on that 
issue.

13 The Appellate Division in Spahn v. Julian Messner, Inc., 23 App. 
Div. 2d 216, 220, 260 N. Y. S. 2d 451, 454 (1965), stated that the 
concept of fictionalization rested on a “distinction between an 
intentionally fictionalized treatment and a straight factual treatment 
(subject to inadvertent or superficial inaccuracies) . . . .” (Em-
phasis supplied.) In light of the Court of Appeals opinion, we 
cannot accept this as an accurate statement of New York law.
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the charge, cannot save the charge from constitutional 
infirmity. “That books, newspapers, and magazines are 
published and sold for profit does not prevent them from 
being a form of expression whose liberty is safeguarded 
by the First Amendment.” Joseph Burstyn, Inc. v. 
Wilson, 343 U. S. 495, 501-502; see New York Times Co. 
v. Sullivan, 376 U. S., at 266; Smith v. California, 361 
U. S. 147, 150; cf. Ex parte Jackson, 96 U. S. 727, 733; 
Grosjean v. American Press Co., 297 U. S. 233; Lovell 
v. Griffin, 303 U. S. 444.

IV.
The appellant argues that the statute should be de-

clared unconstitutional on its face if construed by the 
New York courts to impose liability without proof of 
knowing or reckless falsity.14 Such a declaration would 
not be warranted even if it were entirely clear that this 
had previously been the view of the New York courts. 
The New York Court of Appeals, as the Spahn opinion 
demonstrates, has been assiduous in construing the stat-
ute to avoid invasion of the constitutional protections of 
speech and press. We, therefore, confidently expect that 
the New York courts will apply the statute consistently 
with the constitutional command. Any possible differ-
ence with us as to the thrust of the constitutional com-
mand is narrowly limited in this case to the failure of the 
trial judge to instruct the jury that a verdict of liability 
could be predicated only on a finding of knowing or 
reckless falsity in the publication of the Life article.

14 Appellant further contends that the threat of criminal penalty 
invalidates the statute. However, there have been only two cases of 
criminal proceedings under the statute and both resulted in dismissal. 
People v. Charles Scribner’s Sons, 205 Mise. 818, 130 N. Y. S. 2d 514 
(1954); People v. McBride & Co., 159 Mise. 5, 288 N. Y. Supp. 
501 (1936). There is therefore little realistic threat of prosecution. 
Cf. United States v. Raines, 362 U. S. 17, 20-24 (1960).
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The judgment of the Court of Appeals is set aside and 
the case is remanded for further proceedings not incon-
sistent with this opinion.

It is so ordered.

Mr . Just ice  Black , with whom Mr . Justic e  Douglas  
joins, concurring.

I concur in reversal of the judgment in this case based 
on the grounds and reasons stated in the Court’s opinion. 
I do this, however, in order for the Court to be able at 
this time to agree on an opinion in this important case 
based on the prevailing constitutional doctrine expressed 
in New York Times Co. v. Sullivan, 376 U. S. 254. The 
Court’s opinion decides the case in accordance with this 
doctrine, to which the majority adhere. In agreeing to 
the Court’s opinion, I do not recede from any of the 
views I have previously expressed about the much 
wider press and speech freedoms I think the First and 
Fourteenth Amendments were designed to grant to the 
people of the Nation. See, e. g., New York Times Co. v. 
Sullivan, 376 U. S., at 293 (concurring opinion); Rosen-
blatt v. Baer, 383 U. S. 75, 94 (concurring and dissenting 
opinion).

I.
I acquiesce in the application here of the narrower 

constitutional view of New York Times with the belief 
that this doctrine too is bound to pass away as its appli-
cation to new cases proves its inadequacy to protect 
freedom of the press from destruction in libel cases and 
other cases like this one. The words “malicious” and 
particularly “reckless disregard of the truth” can never 
serve as effective substitutes for the First Amendment 
words: “. . . make no law . . . abridging the freedom 
of speech, or of the press . . . .” Experience, I think, 
is bound to prove that First Amendment freedoms can
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no more be permanently diluted or abridged by this 
Court’s action than could the Sixth Amendment’s guar-
antee of right to counsel. I think the fate that befell 
Betts v. Brady, 316 U. S. 455 (cf. Gideon v. Wainwright, 
372 U. S. 335), is already foreseeable, even if only dimly, 
for the New York Times’ dilution of First Amendment 
rights.

II.
I think it not inappropriate to add that it would be 

difficult, if not impossible, for the Court ever to sus-
tain a judgment against Time in this case without 
using the recently popularized weighing and balancing 
formula. Some of us have pointed out from time to 
time that the First Amendment freedoms could not pos-
sibly live with the adoption of that Constitution-ignoring- 
and-destroying technique,1 when there are, as here, 
palpable penalties imposed on speech or press specifically 
because of the views that are spoken or printed. The 
prohibitions of the Constitution were written to prohibit 
certain specific things, and one of the specific things 
prohibited is a law which abridges freedom of the press. 
That freedom was written into the Constitution and that 
Constitution is or should be binding on judges as well 
as other public officers. The “weighing” doctrine plainly 
encourages and actually invites judges to choose for 
themselves between conflicting values, even where, as in 
the First Amendment, the Founders made a choice of 
values, one of which is a free press. Though the Consti-
tution requires that judges swear to obey and enforce it, 
it is not altogether strange that all judges are not always

1 See, e. g., In re Anastaplo, 366 U. S. 82, 97 (dissenting opinion) ; 
Braden v. United States, 365 U. S. 431, 438 (dissenting opinion) ; 
Barenblatt v. United States, 360 U. S. 109, 140-145 (dissenting 
opinion).
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dead set against constitutional interpretations that ex-
pand their powers, and that when power is once claimed 
by some, others are loath to give it up.

Finally, if the judicial balancing choice of constitu-
tional changes is to be adopted by this Court, I could 
wish it had not started on the First Amendment. The 
freedoms guaranteed by that Amendment are essential 
freedoms in a government like ours. That Amendment 
was deliberately written in language designed to put its 
freedoms beyond the reach of government to change while 
it remained unrepealed.2 If judges have, however, by 
their own fiat today created a right of privacy equal to or 
superior to the right of a free press that the Constitution 
created, then tomorrow and the next day and the next, 
judges can create more rights that balance away other 
cherished Bill of Rights freedoms. If there is any one 
thing that could strongly indicate that the Founders 
were wrong in reposing so much trust in a free press, 
I would suggest that it would be for the press itself not 
to wake up to the grave danger to its freedom, inherent 
and certain in this “weighing process.” Life’s conduct 
here was at most a mere understandable and incidental 
error of fact in reporting a newsworthy event. One does 
not have to be a prophet to foresee that judgments like 
the one we here reverse can frighten and punish the press 
so much that publishers will cease trying to report news 
in a lively and readable fashion as long as there is—and 
there always will be—doubt as to the complete accuracy

2 Jefferson wrote that the purpose of the First Amendment is 
. . guarding in the same sentence, and under the same words, 

the freedom of religion, of speech, and of the press: insomuch, that 
whatever violates either, throws down the sanctuary which covers 
the others, and that libels, falsehood, and defamation, equally with 
heresy and false religion, are withheld from the cognizance of fed-
eral tribunals.” 8 Jefferson, Works 464-465 (Ford ed. 1904).
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of the newsworthy facts.3 Such a consummation hardly 
seems consistent with the clearly expressed purpose of 
the Founders to guarantee the press a favored spot in our 
free society.

Mr . Justic e  Douglas , concurring.
As intimated in my separate opinion in Rosenblatt v. 

Baer, 383 U. S. 75, 88, and in the opinion of my 
Brother Black  in the same case, id., at 94, state action 
to abridge freedom of the press is barred by the First 
and Fourteenth Amendments where the discussion con-
cerns matters in the public domain. The episode around 
which this book was written had been news of the day 
for some time. The most that can be said is that the 
novel, the play, and the magazine article revived that 
interest. A fictionalized treatment of the event is, in 
my view, as much in the public domain as would be a 
watercolor of the assassination of a public official. It 
seems to me irrelevant to talk of any right of privacy in 
this context. Here a private person is catapulted into 
the news by events over which he had no control. He 
and his activities are then in the public domain as fully 
as the matters at issue in New York Times Co. v. Sulli-
van, 376 U. S. 254. Such privacy as a person normally 
has ceases when his life has ceased to be private.

Once we narrow the ambit of the First Amendment, 
creative writing is imperiled and the “chilling effect” on 
free expression which we feared in Dombrowski v. Pfister,

3 See, for example, Curtis Publishing Co. v. Butts, 351 F. 2d 
702 ($3,000,000 libel judgment, cut to $460,000 on appeal), cert, 
granted, post, p. 811; Associated Press v. Walker, 393 S. W. 2d 
671 (Tex. Civ. App.) ($500,000 libel judgment), cert, granted, 
post, p. 812; New York Times Co. v. Sullivan, 376 U. S. 254 
($500,000 libel judgment), reversed.



402 OCTOBER TERM, 1966.

Opinion of Har lan , J. 385 U.S.

380 U. S. 479, 487,*  is almost sure to take place. That 
is, I fear, the result once we allow an exception for 
“knowing or reckless falsity.” Such an elusive excep-
tion gives the jury, the finder of the facts, broad scope 
and almost unfettered discretion. A trial is a chancy 
thing, no matter what safeguards are provided. To let 
a jury on this record return a verdict or not as it 
chooses is to let First Amendment rights ride on ca-
pricious or whimsical circumstances, for emotions and 
prejudices often do carry the day. The exception for 
“knowing or reckless falsity” is therefore, in my view, 
an abridgment of speech that is barred by the First 
and Fourteenth Amendments. But as indicated in my 
Brother Black ’s opinion I have joined the Court’s 
opinion in order to make possible an adjudication that 
controls this litigation. Cf. Mr. Justice Rutledge, con-
curring, Screws v. United States, 325 U. S. 91, 113, 134.

Mr . Justice  Harlan , concurring in part and dissenting 
in part.

While I find much with which I agree in the opinion 
of the Court, I am constrained to express my disagree-
ment with its view of the proper standard of liability 
to be applied on remand. Were the jury on retrial 
to find negligent rather than, as the Court requires, reck-
less or knowing “fictionalization,” I think that federal 
constitutional requirements would be met.

I.
The Court’s opinion demonstrates that the fictionali-

zation doctrine upon which New York premises liability 
is one which would strip newsworthy material, other-
wise protected, of its constitutional shield upon a mere

*And see Baggett v. Bullitt, 377 U. S. 360; NAACP v. Button, 
371 U. S. 415.
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showing of substantial falsity. I agree that the com-
pensatory damage instruction given by the trial court 
required only such a determination and a finding of 
“commercial purpose” to sustain liability. And reading 
the opinion of the Appellate Division in the light of 
other New York decisions I believe that this was the 
theory upon which the jury finding was sustained.1 True, 
the trial court told the jury that it must find that 
the appellant “altered or changed the true facts.” But 
it did not specify whether this alteration or change 
would have to be reckless or negligent, or whether inno-
cent variation from the facts as found by the jury 
would suffice for the award of damages. Clearly know-
ing falsification was not required, for the court refused 
appellant’s request to charge that the jury must find in 
its favor unless it found knowing falsification.

The instructions on punitive damages required the jury 
to find at least “failure to make a reasonable investiga-
tion,” in my view a crucial determination. However, 
the entire damage award was set aside as excessive by

1 The majority in the New York Appellate Division denied that 
the article could “be characterized as a mere dissemination of 
news, nor even an effort to supply legitimate newsworthy informa-
tion . . . They added that “points of similarity in the book and 
the occurrence . . . justified neither the identification nor the com-
mercial exploitation of plaintiffs’ name and family with the play.” 
Justice Rabin, concurring, agreed that the subject could have been 
presented without liability “albeit the presentation of such news-
worthy material increases the publisher’s circulation.” The New 
York Court of Appeals affirmed “on the majority and concurring 
opinions at the Appellate Division.” The decision below seems to 
have ample support in New York law. See, e. g., Spahn v. Julian 
Messner, Inc., 18 N. Y. 2d 324, 221 N. E. 2d 543; Binns v. Vitagraph 
Co., 147 App. Div. 783, 132 N. Y. Supp. 237, aff’d, 210 N. Y. 51, 
103 N. E. 1108; Youssoupoff v. CBS, Inc., 41 Mise. 2d 42, 244 
N. Y. S. 2d 701, aff’d, 19 App. Div. 2d 865, 244 N. Y. S. 2d 1; 
Koussevitzky v. Allen, Towne & Heath, Inc., 188 Mise. 479, 68 
N. Y. S. 2d 779, aff’d, 272 App. Div. 759, 69 N. Y. S. 2d 432. ’
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the Appellate Division which found it unduly influenced 
by inflammatory evidence. On remand for reconsidera-
tion of damages, only a compensatory award was made. 
This was the award affirmed by the Court of Appeals 
in the decision we are reviewing. With the case in this 
posture, I do not think it can fairly be said that there 
has been a binding jury interpretation of the degree of 
fault involved in the fictionalization and I agree with 
the Court that the conduct involved would bear a variety 
of interpretations.

Like the Court, I consider that only a narrow problem 
is presented by these facts. To me this is not “privacy” 
litigation in its truest sense. See Prosser, Law of Torts 
§ 112; Silver, Privacy and the First Amendment, 34 Ford. 
L. Rev. 553; but see Bloustein, Privacy as an Aspect of 
Human Dignity: An Answer to Dean Prosser, 39 N. Y. 
U. L. Rev. 962. No claim is made that there was any 
intrusion upon the Hills’ solitude or private affairs in 
order to obtain information for publication. The power 
of a State to control and remedy such intrusion for 
newsgathering purposes cannot be denied, cf. Mapp v. 
Ohio, 367 U. S. 643, but is not here asserted. Similarly 
it may be strongly contended that certain facts are of 
such limited public interest and so intimate and poten-
tially embarrassing to an individual that the State may 
exercise its power to deter publication. Feeney v. 
Young, 191 App. Div. 501, 181 N. Y. Supp. 481; see Sidis 
v. F-R Pub. Corp., 113 F. 2d 806, 808. But the instruc-
tions to the jury, the opinions in the New York appellate 
courts, and indeed the arguments advanced by both sides 
before this Court all recognize that the theme of the 
article in question was a perfectly proper one and that 
an article of this type could have been prepared without 
liability. Winters v. New York, 333 U. S. 507, 510. 
The record is replete with articles commenting on the 
genesis of The Desperate Hours, one of which was pre-
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pared by the author himself and used by appellee to 
demonstrate the supposed falsity of the Life piece. 
Finally no claim is made that appellant published the 
article to advance a commercial interest in the play. 
There is no evidence to show that Time, Inc., had any 
financial interest in the production or even that the 
article was published as an advertisement. Thus the 
question whether a State may apply more stringent lim-
itations to the use of the personality in “purely com-
mercial advertising” is not before the Court. See 
Valentine n . Chrestensen, 316 U. S. 52.

II.
Having come this far in step with the Court’s opinion, 

I must part company with its sweeping extension of the 
principles of New York Times Co. v. Sullivan, 376 U. S. 
254. It was established in New York Times that mere 
falsity will not suffice to remove constitutional protection 
from published matter relating to the conduct of a public 
official that is of public concern. But that decision and 
those in which the Court has developed its doctrine, 
Rosenblatt v. Baer, 383 U. S. 75, Garrison v. Louisiana, 
379 U. S. 64, have never found independent value in false 
publications 2 nor any reason for their protection except 
to add to the protection of truthful communication. And 
the Court has been quick to note that where private 
actions are involved the social interest in individual pro-
tection from falsity may be substantial. Rosenblatt v.

2 The passage from Garrison v. Louisiana, supra, quoted in the 
opinion of the Court makes clear that the only interest in protecting 
falsehood is to give added “breathing space” to truth. It is un-
deniable that falsity may be published, especially in the political 
arena, with what may be considered “good” motives—for example 
a good-faith belief in the absolute necessity of defeating an “evil” 
candidate. But the Court does not remove state power to con-
trol such conduct, thus underlining the strong social interest in 
discouraging false publication.



406 OCTOBER TERM, 1966.

Opinion of Har la n , J. 385 U. S.

Baer, supra, at 86-87, n. 13. Thus I believe that rigorous 
scrutiny of the principles underlying the rejection of the 
mere falsity criterion and the imposition of ancillary safe-
guards, as well as the interest which the State seeks to 
protect, is necessary to reach a proper resolution of this 
case.

Two essential principles seem to underlie the Court’s 
rejection of the mere falsity criterion in New York Times. 
The first is the inevitability of some error in the situation 
presented in free debate especially when abstract matters 
are under consideration. Certainly that is illustrated 
here in the difficulty to be encountered in making a pre-
cise description of the relationship between the Hill in-
cident and The Desperate Hours. The second is the 
Court’s recognition that in many areas which are at the 
center of public debate “truth” is not a readily identi-
fiable concept, and putting to the pre-existing prejudices 
of a jury the determination of what is “true” may effec-
tively institute a system of censorship. Any nation which 
counts the Scopes trial as part of its heritage cannot so 
readily expose ideas to sanctions on a jury finding of 
falsity. See Cantwell v. Connecticut, 310 U. S. 296, 
310. “The marketplace of ideas” where it functions still 
remains the best testing ground for truth.

But these arguments against suppressing what is found 
to be “false” on that ground alone do not negative a 
State’s interest in encouraging the publication of well 
researched materials more likely to be true. Certainly 
it is within the power of the State to use positive means— 
the provision of facilities3 and training of students4—

3 Thus the State may take land for the construction of library 
facilities. E. g., Hayjord v. Bangor, 102 Me. 340, 66 A. 731; Laird 
v. Pittsburg, 205 Pa. 1, 54 A. 324.

4 Thus many state universities have professional schools of journal-
ism. See 3 Department of Health, Educ. & Welfare, Education 
Directory—Higher Education.
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to further this end. The issue presented in this case is the 
constitutionality of a State’s employment of sanctions to 
accomplish that same goal. The Court acknowledges 
that sanctions may be employed against knowing or 
reckless falsehoods but would seem to grant a “talismanic 
immunity” to all unintentional errors. However, the 
distinction between the facts presented to us here and 
the situation at issue in the New York Times case and its 
progeny casts serious doubt on that grant of immunity 
and calls for a more limited “breathing space” than that 
granted in criticism of public officials.

First, we cannot avoid recognizing that we have entered 
an area where the “marketplace of ideas” does not func-
tion and where conclusions premised on the existence of 
that exchange are apt to be suspect. In Rosenblatt v. 
Baer, supra, the Court made the New York Times ration-
ale operative where “the public has an independent in-
terest in the qualifications and performance of the person 
who holds it [government position], beyond the general 
public interest in the qualifications and performance of 
all government employees . . . .” Id., at 86. In elabo-
ration the Court said: “The employee’s position must be 
one which would invite public scrutiny and discussion of 
the person holding it, entirely apart from the scrutiny and 
discussion occasioned by the particular charges in con-
troversy.” Id., at 87, n. 13. To me this seems a clear 
recognition of the fact that falsehood is more easily 
tolerated where public attention creates the strong like-
lihood of a competition among ideas. Here such com-
petition is extremely unlikely for the scrutiny and 
discussion of the relationship of the Hill incident and 
the play is “occasioned by the particular charges in con-
troversy” and the matter is not one in which the public 
has an “independent interest.” It would be unreason-
able to assume that Mr. Hill could find a forum for
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making a successful refutation of the Life material or 
that the public’s interest in it would be sufficient for the 
truth to win out by comparison as it might in that area 
of discussion central to a free society. Thus the state 
interest in encouraging careful checking and preparation 
of published material is far stronger than in New York 
Times. The dangers of unchallengeable untruth are far 
too well documented to be summarily dismissed.5

Second, there is a vast difference in the state interest 
in protecting individuals like Mr. Hill from irresponsibly 
prepared publicity and the state interest in similar pro-
tection for a public official. In New York Times we 
acknowledged public officials to be a breed from whom 
hardiness to exposure to charges, innuendoes, and criti-
cisms might be demanded and who voluntarily assumed 
the risk of such things by entry into the public arena.

5 See Riesman, Democracy and Defamation: Fair Game and Fair 
Comment I, 42 Col. L. Rev. 1085; Beauharnais v. Illinois, 343 U. S. 
250; State v. Klapprott, 127 N. J. L. 395, 22 A. 2d 877. And de-
spite the Court’s denial that the opportunity for rebuttal is ger-
mane, it must be the circulation of falsity and the harm stemming 
from it which lead the Court to allow the imposition of liability 
at all. For the Court finds the subject of the Life article “a matter 
of public interest.” And it states that “[e]xposure of the self to 
others in varying degrees is a concomitant of life in a civilized 
community.” Thus it could not permit New York to allow com-
pensation for mere exposure unless it is holding, as I am sure it is 
not, that the presence of some reckless falsehood in written material 
strips it of all constitutional protection. The Court’s suggestion 
that Mr. Hill might not be anxious to rebut the falsehood because 
it might increase his harm from exposure is equally applicable to 
libel actions where the opportunity to rebut may be limited by fear 
of reiterating the libel. And this factor emphasizes, rather than 
lessens, the state interest in discouraging falsehood for it increases 
the likelihood that falsity will continue to circulate to the detriment 
of some when truth should be encouraged “for the benefit of all
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376 U. S., at 273. But Mr. Hill came to public attention 
through an unfortunate circumstance not of his making 
rather than his voluntary actions and he can in no sense 
be considered to have “waived” any protection the State 
might justifiably afford him from irresponsible publicity. 
Not being inured to the vicissitudes of journalistic scru-
tiny such an individual is more easily injured and his 
means of self-defense are more limited. The public is 
less likely to view with normal skepticism what is written 
about him because it is not accustomed to seeing his name 
in the press and expects only a disinterested report.

The coincidence of these factors in this situation leads 
me to the view that a State should be free to hold the 
press to a duty of making a reasonable investigation 
of the underlying facts and limiting itself to “fair com-
ment” 6 on the materials so gathered. Theoretically, of 
course, such a rule might slightly limit press discussion of 
matters touching individuals like Mr. Hill. But, from 
a pragmatic standpoint, until now the press, at least in

G A negligence standard has been applied in libel actions both 
where the underlying facts are alleged to be libelous, Layne v. 
Tribune Co., 108 Fla. 177, 146 So. 234, and where comment is the 
subject of the action, Clancy v. Daily News Corp., 202 Minn. 1, 
277 N. W. 264. Similarly the press should not be constitution-
ally insulated from privacy actions brought by parties in the posi-
tion of Mr. Hill when reasonable care has not been taken in 
ascertaining or communicating the underlying facts or where the 
publisher has not kept within the traditional boundaries of “fair 
comment” with relation to underlying facts and honest opinion. See 
Prosser, Law of Torts § 110, at 815-816. Similar standards of reason-
able investigation and presentation have long been applied in misrep-
resentation cases. See, e. g., International Products Co. v. Erie R. 
Co., 244 N. Y. 331, 155 N. E. 662; Nash v. Minnesota Title Ins. 
Trust Co., 163 Mass. 574, 40 N. E. 1039. Under such a standard 
the fact that the publication involved in this case was not defama-
tory would enter into a determination of the amount of care which 
would have been reasonable in the preparation of the article.

233-653 0 - 67 - 33
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New York, labored under the more exacting handicap of 
the existing New York privacy law and has certainly re-
mained robust. Other professional activity of great social 
value is carried on under a duty of reasonable care 7 and 
there is no reason to suspect the press would be less hardy 
than medical practitioners or attorneys for example. 
The “freedom of the press” guaranteed by the First 
Amendment, and as reflected in the Fourteenth, can-
not be thought to insulate all press conduct from re-
view and responsibility for harm inflicted.8 The majority 
would allow sanctions against such conduct only when it 
is morally culpable. I insist that it can also be reached 
when it creates a severe risk of irremediable harm to in-
dividuals involuntarily exposed to it and powerless to pro-
tect themselves against it. I would remand the case to 
the New York courts for possible retrial under that 
principle.

A constitutional doctrine which relieves the press of 
even this minimal responsibility in cases of this sort seems 
to me unnecessary and ultimately harmful to the perma-
nent good health of the press itself. If the New York

7 See, e. g., McCoid, The Care Required of Medical Practitioners, 
12 Vand. L. Rev. 549; Wade, The Attorney’s Liability for Negli-
gence, 12 Vand. L. Rev. 755. It may be argued that other pro-
fessions are distinguishable because practitioners may insure against 
liability. But this course is also open to the press. Developments 
in the Law, Defamation, 69 Harv. L. Rev. 875, 906.

8 This Court has never held that the press has an absolute privilege 
to publish falsity. There is nothing in the history of the First 
Amendment, or the Fourteenth, to indicate that the authors contem-
plated restrictions on the ability of private persons to seek legal 
redress for press-inflicted injury. See generally Levy, Legacy of 
Suppression; Duniway, The Development of Freedom of the Press 
in Massachusetts. The Founders rejected an attempt by Madison 
to add to Art. I, § 10, a guarantee of freedom of the press against 
state action. The main argument advanced against it was that it 
would unduly interfere with the proper powers of the States. See 
5 Madison’s Writings 378 (Hunt ed.); 1 Annals of Cong. 756.
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Times case has ushered in such a trend it will prove in 
its long-range impact to have done a disservice to the 
true values encompassed in the freedoms of speech and 
press.

Mr . Justice  Fortas , with whom The  Chief  Justice  
and Mr . Justice  Clark  join, dissenting.

The Court’s holding here is exceedingly narrow. It 
declines to hold that the New York “Right of Privacy” 
statute is unconstitutional. I agree. The Court con-
cludes, however, that the instructions to the jury in this 
case were fatally defective because they failed to advise 
the jury that a verdict for the plaintiffs could be predi-
cated only on a finding of knowing or reckless falsity in 
the publication of the Life article. Presumably, the 
appellee is entitled to a new trial. If he can stand the 
emotional and financial burden, there is reason to hope 
that he will recover damages for the reckless and irre-
sponsible assault upon himself and his family which this 
article represents. But he has litigated this case for 
11 years. He should not be subjected to the burden 
of a new trial without significant cause. This does not 
exist. Perhaps the purpose of the decision here is to 
indicate that this Court will place insuperable obstacles 
in the way of recovery by persons who are injured by 
reckless and heedless assaults provided they are in print, 
and even though they are totally divorced from fact. 
If so, I should think that the Court would cast its deci-
sion in constitutional terms. Short of that purpose, 
with which I would strongly disagree, there is no rea-
son here to order a new trial. The instructions in this 
case are acceptable even within the principles today 
announced by the Court.

I fully agree with the views of my Brethren who have 
stressed the need for a generous construction of the First 
Amendment. I, too, believe that freedom of the press, of



412 OCTOBER TERM, 1966.

For ta s , J., dissenting. 385 U. S.

speech, assembly, and religion, and the freedom to petition 
are of the essence of our liberty and fundamental to our 
values. See, e. g., Brown v. Louisiana, 383 U. S. 131 
(1966). I agree with the statement of my Brother 
Brennan , speaking for the Court in N. A. A. C. P. v. 
Button, 371 U. S. 415, 433 (1963), that “These freedoms 
are delicate and vulnerable, as well as supremely precious 
in our society.” But I do not believe that whatever is 
in words, however much of an aggression it may be upon 
individual rights, is beyond the reach of the law, no 
matter how heedless of others’ rights—how remote from 
public purpose, how reckless, irresponsible, and untrue 
it may be. I do not believe that the First Amendment 
precludes effective protection of the right of privacy— 
or, for that matter, an effective law of libel. I do not 
believe that we must or should, in deference to those 
whose views are absolute as to the scope of the First 
Amendment, be ingenious to strike down all state action, 
however circumspect, which penalizes the use of words 
as instruments of aggression and personal assault. There 
are great and important values in our society, none of 
which is greater than those reflected in the First Amend-
ment, but which are also fundamental and entitled to 
this Court’s careful respect and protection. Among 
these is the right to privacy, which has been eloquently 
extolled by scholars and members of this Court. Judge 
Cooley long ago referred to this right as the right “to be 
let alone.” 1 In 1890, Warren and Brandeis published 
their famous article “The Right to Privacy,” in which 
they eloquently argued that the “excesses” of the press 
in “overstepping in every direction the obvious bounds of 
propriety and of decency” made it essential that the law 
recognize a right to privacy, distinct from traditional 
remedies for defamation, to protect private individuals 
against the unjustifiable infliction of mental pain and

1 Cooley, Law of Torts 29 (2d ed. 1888).
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distress.2 A distinct right of privacy is now recognized, 
either as a “common-law” right or by statute, in at least 
35 States.3 Its exact scope varies in the respective 
jurisdictions. It is, simply stated, the right to be let 
alone; to live one’s life as one chooses, free from assault, 
intrusion or invasion except as they can be justified by 
the clear needs of community living under a government 
of law. As Mr. Justice Brandeis said in his famous dis-
sent in Olmstead v. United States, 277 U. S. 438, 478 
(1928), the right of privacy is “the most comprehensive 
of rights and the right most valued by civilized men.”

This Court has repeatedly recognized this principle. 
As early as 1886, in Boyd v. United States, 116 U. S. 616, 
630, this Court held that the doctrines of the Fourth and 
Fifth Amendments “apply to all invasions on the part 
of the government and its employés of the sanctity of 
a man’s home and the privacies of life. It is not the 
breaking of his doors, and the rummaging of his drawers, 
that constitutes the essence of the offence; but it is the 
invasion of his indefeasible right of personal security, 
personal liberty and private property . . . .”

In 1949, the Court, in Wolf v. Colorado, 338 U. S. 25, 
28-29, described the immunity from unreasonable search 
and seizure in terms of “the right of privacy.” 4

Then, in the landmark case of Mapp v. Ohio, 367 
U. S. 643 (1961), this Court referred to “the right to 
privacy,” “no less important than any other right care-
fully and particularly reserved to the people,” as “basic 
to a free society.” Id., at 656. Mr . Justice  Clark , 
speaking for the Court, referred to “the freedom from 

-’4 Harv. L. Rev. 193, 196 (1890). See Prosser, Law of Torts 
829 et seq. (3d ed. 1964).

3 Prosser, op. cit. supra, 831, 832.
4 Wolf held that the basic values of the Fourth Amendment apply 

to the States via the Fourteenth, but declined to require the States 
to exclude illegally seized evidence in criminal trials. In this latter 
respect it was overruled by Mapp v. Ohio, infra.
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unconscionable invasions of privacy” as intimately re-
lated to the freedom from convictions based upon coerced 
confessions. He said that both served the cause of per-
petuating “principles of humanity and civil liberty [se-
cured] . . . only after years of struggle.” Id., at 657, 
quoting from Bram v. United States, 168 U. S. 532, 
544 (1897). He said that they express “supplementing 
phases of the same constitutional purpose—to maintain 
inviolate large areas of personal privacy.” Ibid., quoting 
from Feldman v. United States, 322 U. S. 487, 489-490 
(1944).

In Griswold v. Connecticut, 381 U. S. 479 (1965), 
the Court held unconstitutional a state law under which 
petitioners were prosecuted for giving married persons 
information and medical advice on the use of contracep-
tives. The holding was squarely based upon the right of 
privacy which the Court derived by implication from the 
specific guarantees of the Bill of Rights. Citing a num-
ber of prior cases, the Court (per Douglas , J.) held that 
“These cases bear witness that the right of privacy which 
presses for recognition here is a legitimate one.” Id., at 
485. As stated in the concurring opinion of Mr. Justice 
Goldberg, with whom The  Chief  Justice  and Mr . 
Just ice  Brennan  joined: “the right of privacy is a 
fundamental personal right, emanating ‘from the totality 
of the constitutional scheme under which we live.’ ” 
Id., at 494.5

5 Last Term, in Rosenblatt v. Baer, 383 U. S. 75, 92 (1966), Mr . 
Jus ti ce  Ste war t , concurring, referred to the “right of a man to the 
protection of his own reputation from unjustified invasion and 
wrongful hurt” as reflecting “our basic concept of the essential dignitv 
and worth of every human being—a concept at the root of any 
decent system of ordered liberty.” He referred to the “protection 
of private personality, like the protection of life itself,” as entitled 
to “recognition by this Court as a basic of our constitutional system.” 
See also Mr . Just ice  Dou gl as , dissenting, in Poe v. Ullman, 367 
U. S. 497, 521 (1961).
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Privacy, then, is a basic right. The States may, by 
appropriate legislation and within proper bounds, enact 
laws to vindicate that right. Cf. Kovacs v. Cooper, 336 
U. S. 77 (1949), sustaining a local ordinance regulating 
the use of sound trucks; and Breard v. Alexandria, 341 
U. S. 622 (1951), sustaining a state law restricting solici-
tation in private homes of magazine subscriptions. Diffi-
culty presents itself because the application of such state 
legislation may impinge upon conflicting rights of those 
accused of invading the privacy of others. But this is 
not automatically a fatal objection.6 Particularly where 
the right of privacy is invaded by words—by the press 
or in a book or pamphlet—the most careful and sensitive 
appraisal of the total impact of the claimed tort upon 
the congeries of rights is required. I have no hesitancy 
to say, for example, that where political personalities or 
issues are involved or where the event as to which the 
alleged invasion of privacy occurred is in itself a matter 
of current public interest, First Amendment values are 
supreme and are entitled to at least the types of protec-
tion that this Court extended in New York Times Co. v. 
Sullivan, 376 U. S. 254 (1964). But I certainly concur 
with the Court that the greatest solicitude for the First 
Amendment does not compel us to deny to a State the 
right to provide a remedy for reckless falsity in writing 
and publishing an article which irresponsibly and injuri-
ously invades the privacy of a quiet family for no purpose 
except dramatic interest and commercial appeal. My 
difficulty is that while the Court gives lip service to this

6 Cf. Breard, supra, at 625-626:
“■ • • There is equal unanimity that opportunists, for private 

gain, cannot be permitted to arm themselves with an acceptable 
principle, such as that of a right to work, a privilege to engage in 
interstate commerce, or a free press, and proceed to use it as an 
iron standard to smooth their path by crushing the living rights of 
others to privacy and repose.”
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principle, its decision, which it claims to be based on 
erroneous instructions, discloses hesitancy to go beyond 
the verbal acknowledgment.

The Court today does not repeat the ringing words 
of so many of its members on so many occasions in 
exaltation of the right of privacy. Instead, it reverses 
a decision under the New York “Right of Privacy” stat-
ute because of the “failure of the trial judge to instruct 
the jury that a verdict of liability could be predicated 
only on a finding of knowing or reckless falsity in the 
publication of the Life article.” In my opinion, the jury 
instructions, although they were not a textbook model, 
satisfied this standard.

In the first place, the Court does not adequately deal 
with the fact that the jury returned a verdict for exem-
plary or punitive damages, under special instructions 
dealing with them, as well as for compensatory damages. 
As to exemplary damages, the jury was specifically in-
structed that these might be awarded “only” if the jury 
found from the evidence that the defendant “falsely con-
nected plaintiffs with The Desperate Hours, and that 
this was done knowingly or through failure to make a 
reasonable investigation.” The jury was then informed 
that “You do not need to find that there was any actual 
ill will or personal malice toward the plaintiffs if you find 
a reckless or wanton disregard of the plaintiffs’ rights.” 
(Emphasis supplied.) The jury awarded appellee $50,000 
compensatory and $25,000 punitive damages. The judg-
ment was reversed solely on the quantum of damages, 
the Appellate Division sustaining the finding of liability 
for both compensatory and exemplary damages. The 
Appellate Division’s conclusion was that the award of 
damages was excessive, and it criticized the admission of 
certain evidence as improperly tending to cause the jury 
to return inflated damages. In subsequent proceedings 
before the trial court on assessment of damages, a jury
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was waived by stipulation of the parties, the case pro-
ceeded to reassessment of damages and the judge fixed 
the amount of damages at $30,000, compensatory only. 
Judgment thereupon was affirmed by the Court of Ap-
peals. It is this judgment that is before us—namely, 
jury findings of liability based on instructions covering 
both exemplary and compensatory damages, and an 
award stated to be for compensatory damages alone.7

The Court refers only to that part of the instructions 
as to exemplary damages which speaks in terms of the 
“failure to make a reasonable investigation,” and con-
demns it as permitting a verdict based solely on “negli-
gent misstatement.” I respectfully submit that the 
instruction cannot fairly be so read. The instruc-
tion requires the jury to find both that (1) defend-
ant “falsely connected” plaintiffs with the play, and 
(2) did so knowingly or through failure to make a reason-
able investigation. This is certainly a charge satisfying 
the Court’s requirement that “a verdict of liability could 
be predicated only on a finding of knowing or reckless 
falsity in the publication of the Life article.” An error 
in the course of investigation might be mere negligent 
misstatement. Failure to make a reasonable investiga-
tion is something else. The standard of a “reasonable 
investigation” is certainly a minimum yardstick by which 
to measure the liability of publishers. It is certainly 
not incompatible with the full flavor of the First Amend-
ment and disregard of this standard in the circumstances 
is recklessness. It might well be that what constitutes an 
adequate basis for a jury finding of failure to make a 
reasonable investigation would differ, for example, in the 
case of a daily newspaper as compared with a feature 
magazine. But here no such problem arises. The truth

7 There is no indication in the record that the court’s award was 
intended to set aside or otherwise nullify the jury’s finding under 
the punitive damage restrictions.
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was in a folder on the desk of the author of the story. 
It was deliberately disregarded by his editor. Lead time 
on the story was three months.8

In addition, however, even if appellee had to rely only 
upon the instructions to the jury on compensatory dam-
ages, I do not agree that we should set aside the jury 
verdict and reverse the New York Court of Appeals. 
Such drastic action—the reversal of a jury verdict by 
this remote Court—is justified by the Court on the 
ground that the standard of liability on which the jury 
was instructed contravenes the First Amendment. But 
a jury instruction is not abracadabra. It is not a magical 
incantation, the slightest deviation from which will break 
the spell. Only its poorer examples are formalistic codes 
recited by a trial judge to please appellate masters. At 
its best, it is simple, rugged communication from a trial 
judge to a jury of ordinary people, entitled to be ap-
praised in terms of its net effect. Instructions are to be 
viewed in this commonsense perspective, and not 
through the remote and distorting knothole of a distant 
appellate fence. Read in this perspective, the core of the 
instructions here on compensatory damages—even if we 
disregard the fact that the jury found liability under the 
more exacting instructions relating to exemplary dam-
ages—was sufficient to meet the majority’s test. The 
gravamen of the court’s charge, repeated three times in 
virtually the same words, was the following:

“It is for you to determine whether, in publishing 
the article, the defendant Time, Incorporated al- 

8 The majority seek to avoid the impact of the instruction’s 
reference to the necessity of finding “a reckless or wanton disregard 
of the plaintiffs’ rights” by speculating that this referred only to 
failure to obtain consent and not to falsity. Not only is there no 
basis for this speculation, but the placing of this part of the in-
struction—immediately after the discussion of falsity—suggests that 
the contrary is true.
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tered or changed the true facts concerning plaintiffs’ 
relationship to The Desperate Hours, so that the 
article, as published, constituted substantially fiction 
or a fictionalized version for trade purposes . . . .” 
(Emphasis supplied.)

The jury was also instructed that “Before the plaintiffs 
can be entitled to a verdict . . . you must find that the 
statements concerning the plaintiffs in the article consti-
tuted fiction, as compared with news, or matters which 
were newsworthy.” (Emphasis supplied.) With all re-
spect, I submit that this is close enough to this Court’s 
insistence upon “knowing or reckless falsity” as to render 
a reversal arbitrary and unjustified. If the defendant 
altered or changed the true facts so that the article as 
published was a fictionalized version, this, in my judg-
ment, was a knowing or reckless falsity. “Alteration” or 
“change” denotes a positive act—not a negligent or inad-
vertent happening. “Fictionalization” and “fiction” to 
the ordinary mind mean so departing from fact and real-
ity as to be deliberately divorced from the fact—not 
merely in detail but in general and pervasive impact.9

9 The court’s charge and the New York cases emphasize this defini-
tion. The most important recent case is Spahn v. Messner, Inc., 
18 N. Y. 2d 324, 221 N. E. 2d 543 (1966). In Spahn, the Supreme 
Court of New York observed: “While untrue statements do not 
necessarily transform a book into the category of fiction, the all- 
pervasive distortions, inaccuracies, invented dialogue, and the narra-
tion of happenings out of context, clearly indicate, at the very best, 
a careless disregard for the responsibility of the press and within 
the context of this action, an abuse of the public’s limited privilege 
to inquire into an individual’s life.” 43 Mise. 2d 219, 230, 250 
N. Y. S. 2d 529, 541 (1964). Affirming, the Appellate Division (per 
Breitel, J.) observed that the book in question had been “fictional-
ized, concededly, in order to make it suitable for a juvenile reader-
ship” and the publishers “made no effort and had no intention to 
follow the facts concerning plaintiff’s life, except in broad outline.” 
23 App. Div. 2d 216, 219, 260 N. Y. S. 2d 451, 454 (1st Dept. 1965). 
The Appellate Division surveyed the earlier New York cases, includ-
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The English language is not so esoteric as to permit 
serious consequences to turn upon a supposed difference 
between the instructions to the jury and this Court’s 
formulation. Nor is the First Amendment in such deli-
cate health that it requires or permits this kind of sur-
gery, the net effect of which is not only an individual 
injustice, but an encouragement to recklessness and 
careless readiness to ride roughshod over the interests 
of others.

The courts may not and must not permit either public 
or private action that censors or inhibits the press. But 
part of this responsibility is to preserve values and pro-
cedures which assure the ordinary citizen that the press 
is not above the reach of the law—that its special pre-
rogatives, granted because of its special and vital func-
tions, are reasonably equated with its needs in the 
performance of these functions. For this Court totally 
to immunize the press—whether forthrightly or by subtle 
indirection—in areas far beyond the needs of news, com-
ment on public persons and events, discussion of public 
issues and the like would be no service to freedom of the 
press, but an invitation to public hostility to that free-
dom. This Court cannot and should not refuse to per-
mit under state law the private citizen who is aggrieved 
by the type of assault which we have here and which is 
not within the specially protected core of the First 
Amendment to recover compensatory damages for reck-
lessly inflicted invasion of his rights.

Accordingly, I would affirm.

ing the present Hill case, and concluded they were all based on the 
distinction between an intentionally fictionalized treatment and a 

straight factual treatment (subject to inadvertent or superficial 
inaccuracies) . . . .” Id., at 220, 260 N. Y. S. 2d, at 454. (Em-
phasis supplied.)
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Respondent, employer, was charged with an unfair labor practice 
for inaugurating a premium pay plan during the term of a col-
lective bargaining agreement without prior consultation with the 
union representing its employees, in violation of §§8(a)(5) 
and (1) of the National Labor Relations Act. The NLRB issued 
a cease-and-desist order, rejecting respondent’s claim that its 
action was authorized by a provision of the agreement. The 
agreement provided for grievance machinery but not for arbitra-
tion. The Court of Appeals refused to enforce the order, reasoning 
that a contract provision which “arguably” allowed respondent 
to institute the premium pay plan divested the NLRB of juris-
diction to entertain the unfair labor practice charge. Held:

1. The NLRB was not without jurisdiction to adjudicate the 
unfair labor practice charge merely because its decision required 
the interpretation of a provision of the collective bargaining agree-
ment relied on as a defense by the employer. Pp. 425-430.

2. The NLRB’s conclusions that the agreement gave respondent 
no unilateral right to institute the premium pay plan and that 
the union had not forgone its statutory right to bargain about 
the plan, reached in the light of its experience with labor relations 
and the Act’s clear emphasis on the protection of free collective 
bargaining, were not erroneous. Pp. 430-431.

351 F. 2d 224, reversed and remanded.
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Lawrence M. Joseph.
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Mr . Just ice  Stew art  delivered the opinion of the 
Court.

The respondent employer was brought before the Na-
tional Labor Relations Board to answer a complaint that 
its inauguration of a premium pay plan during the term 
of a collective agreement, without prior consultation 
with the union representing its employees, violated the 
duties imposed by §§ 8 (a)(5) and (1) of the National 
Labor Relations Act.1 The Board issued a cease-and- 
desist order, rejecting the claim that the respondent’s 
action was authorized by the collective agreement.1 2 The 
Court of Appeals for the Ninth Circuit refused, however, 
to enforce the Board’s order. It reasoned that a provi-
sion in the agreement between the union and the em-
ployer, which “arguably” allowed the employer to 
institute the premium pay plan, divested the Board of 
jurisdiction to entertain the union’s unfair labor practice 
charge. 351 F. 2d 224. We granted certiorari to con-
sider a substantial question of federal labor law. 384 
U. S. 903.

In August 1962, the Plywood, Lumber, and Saw Mill 
Workers Local No. 2405 was certified as the bargaining 
representative of the respondent’s production and main-
tenance employees. The agreement which resulted from 
collective bargaining contained the following provision:

“Article XVII 
“WAGES

“A. A classified wage scale has been agreed upon 
by the Employer and Union, and has been signed 
by the parties and thereby made a part of the

1 National Labor Relations Act, as amended, §§ 8 (a)(5) and (1) 
61 Stat. 140-141, 29 U. S. C. §§158 (a)(5) and (1).

2 The NLRB’s order directed respondent to bargain with the 
union upon the latter’s request and similarly to rescind any payment 
plan which it had unilaterally instituted.
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written agreement. The Employer reserves the 
right to pay a premium rate over and above the 
contractual classified wage rate to reward any par-
ticular employee for some special fitness, skill, apti-
tude or the like. The payment of such a premium 
rate shall not be considered a permanent increase 
in the rate of that position and may, at sole option 
of the Employer, be reduced to the contractual 
rate . . . .”

The agreement also stipulated that wages should be 
“closed” during the period it was effective3 and that 
neither party should be obligated to bargain collectively 
with respect to any matter not specifically referred to in 
the contract.4 Grievance machinery was established, but 
no ultimate arbitration of grievances or other disputes 
was provided.

Less than three weeks after this agreement was signed, 
the respondent posted a notice that all members of the

“Article XVII

“B. It is mutually agreed that the attached classified wage scale 
shall be effective upon the signing of this Working Agreement with 
wages closed for the term of that agreement. . . .”

4 “Article XIX
“WAIVER OF DUTY TO BARGAIN

“The parties acknowledge that during negotiations which resulted 
in this Agreement, each had the unlimited right and opportunity to 
make demands and proposals with respect to any subject or matter 
of collective bargaining, and that the understanding and agreements 
arrived at by the parties after the exercise of that right and oppor-
tunity are set forth in this Agreement. Therefore, the Employer 
and Union, for the life of this Agreement, each voluntarily and 
unqualifiedly waives the right and each agree that the other shall 
not be obligated to bargain collectively with respect to any subject 
matter not specifically referred to or covered in this Agreement, 
even though such subjects or matters may not have been within the 
knowledge or contemplation of either or both of the parties at the 
time they negotiated or signed this Agreement.”
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“glue spreader” crews would be paid $2.50 per hour if 
their crews met specified biweekly (and later weekly) 
production standards, although under the “classified 
wage scale” referred to in the above quoted Art. XVII 
of the agreement, the members of these crews were to be 
paid hourly wages ranging from $2.15 to $2.29, depend-
ing upon their function within the crew.5 When the 
union learned of this premium pay plan through one of 
its members, it immediately asked for a conference with 
the respondent. During the meetings between the 
parties which followed this request, the employer indi-
cated a willingness to discuss the terms of the plan, but 
refused to rescind it pending those discussions.

It was this refusal which prompted the union to 
charge the respondent with an unfair labor practice in 
violation of §§ 8 (a)(5) and (1). The trial examiner 
found that the respondent had instituted the premium 
pay program in good-faith reliance upon the right re-
served to it in the collective agreement. He, therefore, 
dismissed the complaint. The Board reversed. Giving 
consideration to the history of negotiations between the 
parties,6 as well as the express provisions of the collective

5 W orkers in the three job classifications composing the ghie 
spreader crews were to receive the following wages:

Core Layer................................................................ $2.29/hour
Core Feeder.............................................................. $2.24/hour
Sheet Turner............................................................ $2.15/hour

c The trial examiner found that “quite some time prior” to the 
execution of the contract, the respondent’s general manager had 
proposed an “incentive bonus system” within the department where 
the glue spreader crews worked. The union’s representative, how-
ever, declared that the union would not agree to such a plan. 
Sometime later in the negotiations, the respondent again made refer-
ence to the fact that it was “giving thought” to incentive pay, but the 
trial examiner was unable to conclude that this reference was related 
to the premium pay provision that eventually appeared in the 
contract.
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agreement, the Board ruled the union had not ceded 
power to the employer unilaterally to change the wage 
system as it had. For while the agreement specified 
different hourly pay for different members of the glue 
spreader crews and allowed for merit increases for “par-
ticular employee [s],” the employer had placed all the 
members of these crews on the same wage scale and had 
made it a function of the production output of the crew 
as a whole.

In refusing to enforce the Board’s order, the Court 
of Appeals did not decide that the premium pay provi-
sion of the labor agreement had been misinterpreted by 
the Board. Instead, it held the Board did not have 
jurisdiction to find the respondent had violated § 8 (a) 
of the Labor Act, because the “existence ... of an unfair 
labor practice [did] not turn entirely upon the provisions 
of the Act, but arguably upon a good-faith dispute as to 
the correct meaning of the provisions of the collective 
bargaining agreement . . . .” 351 F. 2d, at 228.

The respondent does not question the proposition that 
an employer may not unilaterally institute merit in-
creases during the term of a collective agreement unless 
some provision of the contract authorizes him to do so. 
See Labor Board v. J. H. Allison & Co., 165 F. 2d 766 
(C. A. 6th Cir.), cert, denied, 335 U. S. 814. Cf. Beacon 
Piece Dyeing Co., 121 N. L. R. B. 953 (1958).7 The 
argument is, rather, that since the contract contained a 
provision which might have allowed the respondent to 
institute the wage plan in question, the Board was power-
less to determine whether that provision did authorize 

' For illustrations of the limited discretion which the Labor Act 
allows employers concerning the wages of employees represented by 
certified unions, see Labor Board v. Katz, 369 U. S. 736; Labor 
Board v. Crompton-Highland Mills, Inc., 337 U. S. 217.

233-653 0 - 67 - 34
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the respondent’s action, because the question was one 
for a state or federal court under § 301 of the Act.8

In evaluating this contention, it is important first to 
point out that the collective bargaining agreement con-
tained no arbitration clause.9 The contract did provide 
grievance procedures, but the end result of those pro-
cedures, if differences between the parties remained un-
resolved, was economic warfare, not “the therapy of 
arbitration.” Carey v. Westinghouse Corp., 375 U. S. 
261, 272. Thus, the Board’s action in this case was in 
no way inconsistent with its previous recognition of arbi-
tration as “an instrument of national labor policy for 
composing contractual differences.” International Har-
vester Co., 138 N. L. R. B. 923, 926 (1962), aff’d sub 
nom. Ramsey v. Labor Board, 327 F. 2d 784 (C. A. 7th 
Cir.), cert, denied, 377 U. S. 1003.10

The respondent’s argument rests primarily upon the 
legislative history of the 1947 amendments to the Na-

8 § 301, Labor Management Relations Act, 1947, 61 Stat. 156, 
29 U. S. C. § 185.

9 The Court of Appeals in this case relied upon its previous 
decision in Square D Co. v. Labor Board, 332 F. 2d 360. But Square 
D involved a collective agreement that provided for arbitration. See 
Note, Use of an Arbitration Clause, 41 Ind. L. J. 455, 469 (1966).

10 See also Cloverleaf Div. of Adams Dairy Co., 147 N. L. R. B. 
1410, 1416 (1964), where the Board made the following observation 
to justify, in part, its decision to construe a labor contract in the 
course of an unfair labor practice proceeding:
“. . . it affirmatively appears that neither party has even so much 
as sought to invoke arbitration. Nor is this a case involving an 
alleged unfair labor practice, the existence of which turns primarily 
on an interpretation of specific contractual provisions, unquestionably 
encompassed by the contract’s arbitration provisions, and coming to 
us in a context that makes it reasonably probable that arbitration 
settlement of the contract dispute would also put at rest the unfair 
labor practice controversy in a manner sufficient to effectuate the 
policies of the Act.” (Footnotes omitted.)
Cf. Spielberg Mfg. Co., 112 N. L. R. B. 1080 (1955).
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tional Labor Relations Act. It is said that the rejection 
by Congress of a bill which would have given the Board 
unfair labor practice jurisdiction over all breaches of col-
lective bargaining agreements shows that the Board is 
without power to decide any case involving the inter-
pretation of a labor contract. We do not draw that 
inference from this legislative history.

When Congress determined that the Board should not 
have general jurisdiction over all alleged violations of 
collective bargaining agreements 11 and that such matters 
should be placed within the jurisdiction of the courts,11 12 
it was acting upon a principle which this Court had 
already recognized:

“The Railway Labor Act, like the National Labor 
Relations Act, does not undertake governmental 
regulation of wages, hours, or working conditions. 
Instead it seeks to provide a means by which 
agreement may be reached with respect to them.” 

Terminal Railroad Assn. v. Brotherhood of Railroad 
Trainmen, 318 U. S. 1, 6. To have conferred upon the 
National Labor Relations Board generalized power to 
determine the rights of parties under all collective agree-
ments would have been a step toward governmental 
regulation of the terms of those agreements. We view

11 An earlier version of the Senate bill contained the following 
provision:

“Sec . 8. (a) It shall be an unfair labor practice for an employer—

“(6) to violate the terms of a collective-bargaining agreement or the 
terms of an agreement to submit a labor dispute to arbitration . . . 
Section 8 (b)(5) of the same bill imposed a similar limitation upon 
labor organizations. S. 1126, 80th Cong., 1st Sess., 1 Legis. History 
of LMRA 109-111, 114. Neither of these provisions was in the bill 
enacted into law.

12 § 301, Labor Management Relations Act, 1947, 61 Stat 156 
29 U. S. C. § 185.
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Congress’ decision not to give the Board that broad 
power as a refusal to take this step.13

But in this case the Board has not construed a labor 
agreement to determine the extent of the contractual 
rights which were given the union by the employer. It 
has not imposed its own view of what the terms and 
conditions of the labor agreement should be. It has 
done no more than merely enforce a statutory right 
which Congress considered necessary to allow labor and 
management to get on with the process of reaching 
fair terms and conditions of employment—“to provide 
a means by which agreement may be reached.” The 
Board’s interpretation went only so far as was necessary 
to determine that the union did not agree to give up 
these statutory safeguards. Thus, the Board, in neces-
sarily construing a labor agreement to decide this unfair 
labor practice case, has not exceeded the jurisdiction laid 
out for it by Congress.

This conclusion is reinforced by previous judicial 
recognition that a contractual defense does not divest 
the Labor Board of jurisdiction. For example, in Mastro 
Plastics Corp. v. Labor Board, 350 U. S. 270, the legality 
of an employer’s refusal to reinstate strikers was based 
upon the Board’s construction of a “no strike” clause in 
the labor agreement, which the employer contended 
allowed it to refuse to take back workers who had 
walked out in protest over its unfair labor practice. The 
strikers applied to the Board for reinstatement and back

13 Congress was also concerned with the possibility of conflicting 
decisions that would result from placing all questions of contract 
interpretation before both the Board and the courts. See 93 Cong. 
Rec. 4033, 2 Legis. History of LMRA 1043 (remarks of Senator 
Murray); 93 Cong. Rec. 6443, 2 Legis. History of LMRA 1539. But 
such a possibility does not arise in a case like the present one, since 
courts have no jurisdiction to enforce the union’s statutory rights 
under §§8(a)(5) and (1).
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pay. In giving the requested relief, the Board was forced 
to construe the scope of the “no strike” clause. This 
Court, in affirming, stressed that the whole case turned 
“upon the proper interpretation of the particular con-
tract . . . .” 350 U. S., at 279. Thus, Mastro Plastics 
stands squarely against the respondent’s theory as to the 
Board’s lack of power in the present case.14

If the Board in a case like this had no jurisdiction to 
consider a collective agreement prior to an authoritative 
construction by the courts, labor organizations would 
face inordinate delays in obtaining vindication of their 
statutory rights. Where, as here, the parties have not 
provided for arbitration, the union would have to insti-
tute a court action to determine the applicability of the 
premium pay provision of the collective bargaining agree-
ment.15 If it succeeded in court, the union would then 

14 In Mastro Plastics Corp. v. Labor Board, 350 U. S. 270, the 
employer was charged with a violation of §§ 8 (a)(1), (2) and (3), 
and not with a failure to bargain. But nothing is suggested that 
would justify distinguishing the case on that ground.

15 The precise nature of the union’s case in court is not readily 
apparent. If damages for breach of contract were sought, the 
union would have difficulty in establishing the amount of injury 
caused by respondent’s action. For the real injury in this case is 
to the union’s status as bargaining representative, and it would 
be difficult to translate such damage into dollars and cents. If an 
injunction were sought to vindicate the union’s contractual rights, 
the problem of the applicability of the Norris-LaGuardia Act would 
.have to be faced. A federal injunction issuing from a court with § 301 
jurisdiction might be barred by § 7 of that Act. See International 
Union of Electrical Workers v. General Electric Co., 341 F. 2d 571 
(C. A. 2d Cir.); Local No. 861 v. Stone & Webster Corp., 163 F. 
Supp. 894 (D. C. W. D. La.). Cf. Sinclair Refining Co. v. Atkinson, 
370 U. S. 195; Publishers’ Assn. v. New York Mailers’ Union, 317 
F. 2d 624 (C. A. 2d Cir.), cert, granted, 375 U. S. 901, judgment 
vacated in part for dismissal as moot, 376 U. S. 775. Whether a 
state injunction might be similarly barred in suits governed by federal 
labor law, Teamsters Local v. Lucas Flour Co., 369 U. S. 95, is an
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have to go back to the Labor Board to begin an unfair 
labor practice proceeding. It is not unlikely that this 
would add years to the already lengthy period required 
to gain relief from the Board.* 16 Congress cannot have 
intended to place such obstacles in the way of the Board’s 
effective enforcement of statutory duties. For in the 
labor field, as in few others, time is crucially important 
in obtaining relief. Amalgamated Clothing Workers 
v. Richman Bros. Co., 348 U. S. 511, 526 (dissenting 
opinion).

The legislative history of the Labor Act, the precedents 
interpreting it, and the interest of its efficient administra-
tion thus all lead to the conclusion that the Board had 
jurisdiction to deal with the unfair labor practice charge 
in this case. We hold that the Court of Appeals was 
in error in deciding to the contrary.

The remaining question, not reached by the Court of 
Appeals, is whether the Board was wrong in concluding 
that the contested provision in the collective agreement 
gave the respondent no unilateral right to institute its 
premium pay plan. In reaching this conclusion, the 
Board relied upon its experience with labor relations and 
the Act’s clear emphasis upon the protection of free col-
lective bargaining. We cannot disapprove of the Board’s 
approach. For the law of labor agreements cannot be 
based upon abstract definitions unrelated to the context 
in which the parties bargained and the basic regulatory 
scheme underlying that context. See Cox, The Legal 
Nature of Collective Bargaining Agreements, 57 Mich. 
L. Rev. 1 (1958). Nor can we say that the Board was

open question. See Charles Dowd Box Co. v. Courtney, 368 U. S. 
502, 514, n. 8. Thus, it may be that the only remedy in court which 
would be available to the union would be a suit for a declaratory 
judgment, assuming such a suit in these circumstances would be 
maintainable under state or federal law.

16 The instant charge, for example, was filed July' 31, 1963.
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wrong in holding that the union had not forgone its 
statutory right to bargain about the pay plan inaugurated 
by the respondent. For the disputed contract provision 
referred to increases for “particular employee [s],” not 
groups of workers. And there was nothing in it to sug-
gest that the carefully worked out wage differentials for 
various members of the glue spreader crew could be in-
validated by the respondent’s decision to pay all members 
of the crew the same wage.17

The judgment is accordingly reversed and the case is 
remanded to the Court of Appeals with directions to 
enforce the Board’s order.

Reversed and remanded.

17 The respondent points to two other labor contracts in its area 
to support its version of the provision here in question, but those 
agreements, even if relevant, fall short of substantiating its position. 
In one, a premium was paid to members of two-man crews who 
accomplished prescribed production goals. But the respondent does 
not show that this premium leveled a wage differential set up by 
the collective bargaining agreement. In the other, a lumber com-
pany’s head sawyer received an hourly bonus if the plant exceeded a 
certain monthly output.
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NATIONAL LABOR RELATIONS BOARD v. ACME 
INDUSTRIAL CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT.

No. 52. Argued November 14, 1966.—Decided January 9, 1967.

A collective bargaining agreement, which contained procedures for 
processing grievances culminating in compulsory and binding 
arbitration, provided that it was the respondent, employer’s, policy 
not to “subcontract work which is normally performed by em-
ployees in the bargaining unit,” and that, except as provided 
therein, if “equipment of the plant ... is hereafter moved to 
another location of the Company, employees . . . who are subject 
to reduction in classification or layoff as a result thereof may 
transfer to the new location with full rights and seniority . . . .” 
During the contract term certain machinery was removed from the 
plant and in response to the union’s query respondent stated 
that there was no violation of the agreement and therefore no 
obligation to answer questions about the machines. The union 
filed grievances and requested information concerning the equip-
ment, which was refused by respondent. Unfair labor practice 
charges were then filed with the NLRB which held that respondent 
violated §8 (a)(5) of the National Labor Relations Act by refus-
ing to bargain in good faith. The NLRB issued a cease-and-desist 
order after finding that the information was necessary to enable 
the union to evaluate the grievances filed and noting that the 
agreement contained no waiver of the union’s statutory right to 
such information. The Court of Appeals refused to enforce the 
NLRB’s order, holding that the provision for binding arbitration 
foreclosed the NLRB’s exercise of power, as the construction and 
application of the contract provisions are solely for the arbitrator. 
Held: The arbitration provision in the agreement did not preclude 
the NLRB from finding that respondent violated §8 (a)(5) by 
refusing to furnish the union with information necessary to the 
proper performance of its representative duties. Pp. 435-439.

(a) The employer has a general obligation to provide informa-
tion needed by the bargaining representative for the proper per-
formance of its duties during the term of a collective bargaining 
agreement. Pp. 435-436.
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(b) The NLRB did not make a binding construction of the 
contract but only acted on the probability that the desired in-
formation was relevant and useful to the union in carrying out its 
statutory duties and responsibilities. P. 437.

(c) The NLRB’s action was in aid of the arbitral process by 
helping to sift out unmeritorious claims. P. 438.

351 F. 2d 258, reversed and remanded.

Norton J. Come argued the cause for petitioner. With 
him on the brief were Solicitor General Marshall, Arnold 
Ordman, Dominick L. Manoli and Nancy M. Sherman.

E. Allan Kovar argued the cause and filed a brief for 
respondent.

Joseph L. Rauh, Jr., John Silard, Stephen I. Schlossberg 
and Harriett R. Taylor filed a brief for Amalgamated 
Local Union No. 310, UAW, AFL-CIO, intervenor.

Mr . Justice  Stewart  delivered the opinion of the 
Court.

In NLRB n .C & C Plywood Corp., ante, p. 421, decided 
today, we dealt with one aspect of an employer’s duty to 
bargain during the term of a collective bargaining agree-
ment. In this case we deal with another—involving the 
obligation to furnish information that allows a union to 
decide whether to process a grievance.

In April 1963, at the conclusion of a strike, the re-
spondent entered into a collective bargaining agreement 
with the union which was the certified representative of 
its employees. The agreement contained two sections 
relevant to this case. Article I, § 3, provided, “It is the 
Company’s general policy not to subcontract work which 
is normally performed by employees in the bargaining 
unit where this will cause the layoff of employees or 
prevent the recall of employees who would normally per-
form this work . . . .” In Art. VI, § 10, the respondent 
agreed that “[i]n the event the equipment of the
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plant ... is hereafter moved to another location of the 
Company, employees working in the plant . . . who are 
subject to reduction in classification or layoff as a result 
thereof may transfer to the new location with full rights 
and seniority, unless there is then in existence at the 
new location a collective bargaining agreement cover-
ing . . . employees at such location.” A grievance pro-
cedure culminating in compulsory and binding arbitration 
was also incorporated into the collective agreement.

The present controversy began in January 1964, when 
the union discovered that certain machinery was being 
removed from the respondent’s plant. When asked by 
union representatives about this movement, the re-
spondent’s foremen replied that there had been no vio-
lation of the collective agreement and that the company, 
therefore, was not obliged to answer any questions re-
garding the machinery. After this rebuff, the union filed 
11 grievances charging the respondent with violations 
of the above quoted clauses of the collective agreement. 
The president of the union then wrote a letter to the 
respondent, requesting “the following information at the 
earliest possible date:

“1. The approximate dates when each piece of 
equipment was moved out of the plant.

“2. The place to which each piece of equipment 
was moved and whether such place is a facility 
which is operated or controlled by the Company.

“3. The number of machines or equipment that 
was moved out of the plant.

“4. What was the reason or purpose of moving 
the equipment out of the plant.

“5. Is this equipment used for production 
elsewhere.”

The company replied by letter that it had no duty to 
furnish this information since no layoffs or reductions in
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job classification had occurred within five days (the time 
limitation set by the contract for filing grievances) prior 
to the union’s formal request for information.

This refusal prompted the union to file unfair labor 
practice charges with the National Labor Relations 
Board. A complaint was issued, and the Board, over-
ruling its trial examiner, held the respondent had violated 
§8 (a)(5) of the Act1 by refusing to bargain in good 
faith. Accordingly, it issued a cease-and-desist order. 
The Board found that the information requested was 
“necessary in order to enable the Union to evaluate intel-
ligently the grievances filed” and pointed out that the 
agreement contained no “clause by which the Union 
waives its statutory right to such information.”

The Court of Appeals for the Seventh Circuit refused 
to enforce the Board’s order. 351 F. 2d 258. It did 
not question the relevance of the information nor the 
finding that the union had not expressly waived its right 
to the information. The court ruled, however, that the 
existence of a provision for binding arbitration of dif-
ferences concerning the meaning and application of the 
agreement foreclosed the Board from exercising its statu-
tory power. The court cited United Steelworkers v. 
Warrior ■& Gulf Co., 363 U. S. 574, and United Steel-
workers v. American Mjg. Co., 363 U. S. 564, as articu-
lating a national labor policy favoring arbitration and 
requiring the Board’s deference to an arbitrator when 
construction and application of a labor agreement are 
in issue. We granted certiorari to consider the substan-
tial question of federal labor law thus presented. 383 
U. S. 905.

There can be no question of the general obligation of 
an employer to provide information that is needed by 

1 National Labor Relations Act, as amended, 61 Stat. 141, 29 
U. S. C. § 158 (a)(5).
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the bargaining representative for the proper perform-
ance of its duties. Labor Board v. Truitt Mjg. Co., 351 
U. S. 149. Similarly, the duty to bargain unquestionably 
extends beyond the period of contract negotiations and 
applies to labor-management relations during the term 
of an agreement. NLRB v. C & C Plywood Corp., ante, 
p. 421; Labor Board v. F. W. Woolworth Co., 352 U. S. 
938. The only real issue in this case, therefore, is whether 
the Board must await an arbitrator’s determination of 
the relevancy of the requested information before it can 
enforce the union’s statutory rights under § 8 (a)(5).

The two cases upon which the court below relied, and 
the third of the Steelworkers trilogy, United Steelworkers 
v. Enterprise Wheel & Car Corp., 363 U. S. 593, do not 
throw much light on the problem. For those cases dealt 
with the relationship of courts to arbitrators when an 
arbitration award is under review or when the employer’s 
agreement to arbitrate is in question. The weighing of 
the arbitrator’s greater institutional competency, which 
was so vital to those decisions, must be evaluated in that 
context. 363 U. S., at 567, 581-582, 596-597. The re-
lationship of the Board to the arbitration process is of a 
quite different order. See Carey v. Westinghouse Corp., 
375 U. S. 261, 269-272. Moreover, in assessing the 
Board’s power to deal with unfair labor practices, provi-
sions of the Labor Act which do not apply to the power of 
the courts under § 301,2 must be considered. Section 
8 (a)(5) proscribes failure to bargain collectively in only 
the most general terms, but § 8 (d) amplifies it by de-
fining “to bargain collectively” as including “the mutual 
obligation of the employer and the representative of 
the employees to meet at reasonable times and confer 
in good faith with respect to . . . any question arising

2 Labor Management Relations Act, 1947, 61 Stat. 156 29 U S C 
§185.
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[under an agreement] . 3 And § 10 (a)4 provides:
“The Board is empowered ... to prevent any person 
from engaging in any unfair labor practice .... This 
power shall not be affected by any other means of ad-
justment or prevention that has been or may be estab-
lished by agreement, law, or otherwise . . . .” Thus, to 
view the Steelworkers decisions as automatically requir-
ing the Board in this case to defer to the primary de-
termination of an arbitrator 5 6 is to overlook important 
distinctions between those cases and this one.

But even if the policy of the Steelworkers Cases were 
thought to apply with the same vigor to the Board as 
to the courts, that policy would not require the Board 
to abstain here. For when it ordered the employer to 
furnish the requested information to the union, the Board 
was not making a binding construction of the labor con-
tract. It was only acting upon the probability that the 
desired information was relevant, and that it would be 
of use to the union in carrying out its statutory duties 
and responsibilities. This discovery-type standard de-
cided nothing about the merits of the union’s contractual 
claims/’ When the respondent furnishes the requested 

3 Cf. United Steelworkers v. Warrior & Gulf Co., 363 U. S. 574, 
581: ‘‘The grievance procedure is, in other words, a part of the con-
tinuous collective bargaining process.”

4 61 Stat. 146, 29 U. S. C. § 160 (a).
5 See Sinclair Refining Co. v. N. L. R. B., 306 F. 2d 569, 570 (C. A. 

5th Cir.).
6Cf. 4 Moore, Federal Practice fl26.16[l], 1175-1176 (2d ed.):
“[I]t must be borne in mind that the standard for determining 

relevancy at a discovery examination is not as well defined as at the 
trial. . . . Since the matters in dispute between the parties are not as 
well determined at discovery examinations as at the trial, courts 
of necessity must follow a more liberal standard as to relevancy.”

Id., at 1181:
“Examination as to relevant matters should be allowed whether 

or not the theory of the complaint is sound or the facts, if proved, 
would support the relief sought.”



438 OCTOBER TERM, 1966.

Opinion of the Court. 385 U. S.

information, it may appear that no subcontracting or 
work transfer has occurred, and, accordingly, that the 
grievances filed are without merit. On the other hand, 
even if it appears that such activities have taken place, 
an arbitrator might uphold the respondent’s contention 
that no breach of the agreement occurred because no 
employees were laid off or reduced in grade within five 
days prior to the filing of any grievance. Such con-
clusions would clearly not be precluded by the Board’s 
threshold determination concerning the potential rele-
vance of the requested information. Thus, the assertion 
of jurisdiction by the Board in this case in no way 
threatens the power which the parties have given the 
arbitrator to make binding interpretations of the labor 
agreement.7

Far from intruding upon the preserve of the arbitrator, 
the Board’s action was in aid of the arbitral process. 
Arbitration can function properly only if the grievance 
procedures leading to it can sift out unmeritorious claims. 
For if all claims originally initiated as grievances had to 
be processed through to arbitration, the system would 
be woefully overburdened. Yet, that is precisely what 
the respondent’s restrictive view would require. It would 
force the union to take a grievance all the way through 
to arbitration without providing the opportunity to 
evaluate the merits of the claim.8 The expense of arbi-
tration might be placed upon the union only for it to learn

7 This case, therefore, differs from NLRB v. C & C Plywood Corp., 
ante, p. 421, where the Board’s determination that the employer did 
not have a contractual right to institute a premium pay plan was a 
determination on the merits. See C & C Plywood, ante, at 426, 
and n. 10.

8 See Fafnir Bearing Co. v. N. L. R. B., 362 F. 2d 716, 721:
“By preventing the Union from conducting these studies [for an 

intelligent appraisal of its right to grieve], the Company was, in 
essence, requiring it to play a game of blind man’s bluff.”
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that the machines had been relegated to the junk heap. 
Nothing in federal labor law requires such a result.

We hold that the Board’s order in this case was con-
sistent both with the express terms of the Labor Act 
and with the national labor policy favoring arbitration 
which our decisions have discerned as underlying that 
law. Accordingly, we reverse the judgment and remand 
the case to the Court of Appeals with directions to 
enforce the Board’s order.

Reversed and remanded.
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SWANN ET AL. V. ADAMS, SECRETARY OF STATE 
OF FLORIDA, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF FLORIDA.

No. 136. Argued December 6, 1966.—Decided January 9, 1967.

Following this Court’s decisions in Swann v. Adams, invalidating 
the apportionment of the Florida Legislature (378 U. S. 553) and 
the subsequent reapportionment which the District Court had 
found unconstitutional but approved on an interim basis (383 
U. S. 210), the Florida Legislature adopted still another legislative 
reapportionment plan, which appellants, residents and voters of 
Dade County, Florida, attacked as failing to meet the standards 
of voter equality set forth in Reynolds v. Sims, 377 U. S. 533, 
and companion cases. The new plan provides for 48 senators and 
117 representatives. The senate districts range from 15.09% 
overrepresentation to 10.56% underrepresentation, the ratio be-
tween the largest and smallest district being 1.30 to 1. The house 
districts range from 18.28% overrepresentation to 15.27% under-
representation, the ratio between the largest and the smallest 
district being 1.41 to 1. The State failed to present any accept-
able reasons for the population variance between districts, indi-
cating only that it was attempting to follow congressional district 
lines and that its plan came as close as “practical” to complete 
population equality, though appellants’ proposed plan showed the 
feasibility of measurably reducing population differences between 
districts. Though recognizing that “apportionment must be sub-
stantially on a population basis,” the District Court held the 
variations not discriminatory and upheld the plan. Held:

1. Appellants have standing to attack the reapportionment. 
P. 443.

2. The State’s failure to articulate acceptable reasons for popu-
lation variances between districts invalidates the reapportionment 
plan. Pp. 443-447.

(a) Allowable deviations from equality of population between 
legislative districts are confined to minor variations which “are 
based on legitimate considerations incident to the effectuation of 
a rational state policy.” Reynolds v. Sims, supra, at 579. 
P. 444.
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(b) Minor variations from a pure population standard must 
be nondiscriminatory and justified by state policy considerations 
such as integrity of political subdivisions, maintenance of compact-
ness and contiguity in legislative districts, or recognition of natural 
or historical boundary lines. P. 444.

(c) Variation from the norm approved in one State has little 
relevance to the validity of a similar variation in another State. 
P. 445.

258 F. Supp. 819, reversed.

D. P. S. Paul argued the cause for appellants. With 
him on the briefs were P. D. Thomson, Neal Rutledge, 
Richard F. Wolfson, Thomas C. Britton and Stuart 
Simon.

Earl Faircloth, Attorney General of Florida, argued the 
cause for appellees. With him on the brief for appellees 
Adams et al. were Edward D. Cowart, W. E. Bishop, Jr., 
and Robert A. Chastain, Assistant Attorneys General. 
On the brief for appellee Freeman were Leo L. Foster 
and John A. Madigan, Jr.

David Popper, Stewart D. Allen and John M. Dyer 
filed a brief for Davis et al., as amici curiae.

Mr . Just ice  White  delivered the opinion of the Court.
This case presents still another development in the 

efforts of the State of Florida to apportion its legislature 
in accordance with the requirements of the Federal Con-
stitution. There have been previous chapters in this 
story. The litigation began in 1962. On June 22, 1964, 
in.Swann v. Adams, 378 U. S. 553, we reversed the judg-
ment of the three-judge District Court upholding the 
then-current legislative apportionment in Florida and 
remanded the case for further proceedings, consistent 
with the Court’s opinion in Reynolds v. Sims, 377 U. S. 
533, and its companion cases. The District Court then 
deferred further action until the conclusion of the legis-
lative session which convened on April 6, 1965. The

233-653 0 - 67 - 35
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legislature proceeded to reapportion the State on June 
29, 1965. The District Court forthwith held the new 
plan failed to meet the requirements of the Fourteenth 
Amendment but approved the plan on an interim basis, 
limiting it to the period ending 60 days after the ad-
journment of the 1967 session of the Florida Legislature. 
This Court, finding no warrant for perpetuating what all 
conceded was an unconstitutional apportionment for 
another three years, reversed the judgment and re-
manded the case to the District Court so that a valid 
reapportionment plan would be made effective for the 
1966 elections. Swann v. Adams, 383 U. S. 210. The 
Florida Legislature again acted on the matter in March 
1966 by adopting still another reapportionment plan 
which the appellants promptly attacked in the District 
Court.

The new plan provides for 48 senators and 117 repre-
sentatives, and includes what in effect are multimember 
districts for each house. The senate districts range from 
87,595 to 114,053 in population per senator, or from 
15.09% overrepresented to 10.56% underrepresented. 
The ratio between the largest and the smallest district is 
thus 1.30 to 1. The deviation from the average popula-
tion per senator is greater than 15% in one senatorial dis-
trict, is greater than 14% in five more districts and is 
more than 10% in still six other districts. Approximately 
25% of the State’s population living in one quarter of 
the total number of senatorial districts is underrepre-
sented or overrepresented by at least 10%. The mini-
mum percentage of persons that could elect a majority 
of 25 senators is 48.38%.

In the house the population per representative ranges 
from 34,584 to 48,785 or from 18.28% overrepresented to 
15.27% underrepresented. The ratio between the larg-
est and the smallest representative district is 1.41 to 1. 
Two districts vary from the norm by more than 18%
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and another by more than 15%, these three districts 
having seven of the 117 representatives. Ten other dis-
tricts with 22 representatives vary from the norm by 
more than 10%. There is thus a deviation of more than 
10% in districts which elect 29 of the 117 representatives; 
24.35% of the State’s population lives in these districts. 
The'minimum percentage of persons that could elect a 
majority of 59 representatives is 47.79%.

The District Court recognized that “apportionment 
must be substantially on a population basis” but that 
“[m]athematical exactness or precision is not required.” 
It went on to hold “[s]uch departures as there are 
from the ideal are not sufficient in number or great 
enough in percentages to require an upsetting of the 
legislative plan. . . . [W]hat deviation there is does not 
discriminate to any great extent against any section of 
the state or against either rural or urban interests.” 258 
F. Supp. 819, 826, 827. Accordingly, the plan was held 
constitutional.

The State would have us dismiss this case for lack of 
standing on the part of appellants to maintain this ap-
peal because appellants are from Dade County, Florida, 
which appellants concede has received constitutional 
treatment under the legislative plan. Appellants, how-
ever, had before the District Court their own plan which 
would have accorded different treatment to Dade County 
in some respects as compared with the legislative plan, 
and the alternative plan was rejected by the District 
Court. Moreover, the District Court has apparently 
consistently denied intervention to other plaintiffs, seem-
ingly treating the appellants as representing other citi-
zens in the State. The challenge to standing cannot 
succeed.

We reverse for the failure of the State to present or 
the District Court to articulate acceptable reasons for 
the variations among the populations of the various
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legislative districts with respect to both the senate and 
house of representatives. Reynolds v. Sims, supra, rec-
ognized that mathematical exactness is not required in 
state apportionment plans. De minimis deviations are 
unavoidable, but variations of 30% among senate dis-
tricts and 40% among house districts can hardly be 
deemed de minimis and none of our cases suggests that 
differences of this magnitude will be approvedt without 
a satisfactory explanation grounded on acceptable state 
policy. On the contrary, the Reynolds opinion limited 
the allowable deviations to those minor variations which 
“are based on legitimate considerations incident to the 
effectuation of a rational state policy.” 377 U. S. 533, 
579. Thus that opinion went on to indicate that varia-
tions from a pure population standard might be justified 
by such state policy considerations as the integrity of 
political subdivisions, the maintenance of compactness 
and contiguity in legislative districts or the recognition of 
natural or historical boundary lines. Likewise, in Roman 
v. Sincock, 377 U. S. 695, 710, the Court stated that 
the Constitution permits “such minor deviations only 
as may occur in recognizing certain factors that are 
free from any taint of arbitrariness or discrimination.”

The State relies on Forty-fourth General Assembly of 
Colorado v. Lucas, 379 U. S. 693; Burnette v. Davis, 382 
U. S. 42; and Harrison v. Schaefer, 383 U. S. 269, which 
were per curiam affirmances of lower court judgments in 
reapportionment cases. The State suggests that the plans 
approved in those cases involved variations in magnitude 
equal to or greater than those revealed by the Florida 
apportionment, and for that reason the judgment here 
should be affirmed. But in none of these cases was the 
issue of the validity of the differences in population be-
tween various legislative districts either raised or ruled 
upon in this Court. There was no occasion to explore 
whether or not there was ample justification for the
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challenged variations. And in Lucas v. Forty-fourth 
General Assembly of Colorado, 377 U. S. 713, 727, 734- 
735, the Court expressly reserved decision upon the valid-
ity of a variance ratio of 1.7 to 1. In any event, the fact 
that a 10%' or 15% variation from the norm is approved 
in one State has little bearing on the validity of a similar 
variation in another State. “What is marginally per-
missible in one State may be unsatisfactory in another, 
depending upon the particular circumstances of the 
case.” Reynolds v. Sims, 377 U. S. 533, 578.

As this case comes to us we have no alternative but 
to reverse. The District Court made no attempt to ex-
plain or justify the many variations among the legis-
lative districts. As for the State, all it suggested in 
either the lower court or here is that its plan comes as 
close as “practical” to complete population equality and 
that the State was attempting to follow congressional 
district lines. There was, however, no attempt to justify 
any particular deviations, even the larger ones, with 
respect to either of these considerations. Moreover, the 
State’s brief states only that the legislature followed “in 
most instances” the congressional boundaries, and with 
respect to “practicality” it seems quite obvious that the 
State could have come much closer to providing dis-
tricts of equal population than it did. The appellants 
themselves placed before the court their own plan which 
revealed much smaller variations between the districts 
than did the plan approved by the District Court. Fur-
thermore, appellants suggested to the District Court 
specific amendments to the legislative plan which, if 
they had been accepted, would have measurably reduced 
the population differences between many of the districts. 
Appellants’ own plan and their suggested amendments 
to the legislative plan might have been infirm in other 
respects but they do demonstrate that a closer approxi-
mation to equally populated districts was a feasible
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undertaking. The State, with admirable candor, states 
that it offered no evidence in the District Court to ex-
plain the challenged variations with respect to either 
the house or the senate. In its view, however, the plan 
should be approved on the record as it is.

We think the better view is that taken by the three- 
judge court in Maryland. which disapproved a legisla-
tive plan involving an overrepresentation of 14.90% 
and an underrepresentation of 14.38% because, as Judge 
Sobeloff said, there was “no showing in this case that 
the difference of one-third is unavoidable or justified 
upon any legally acceptable ground.” Maryland Citizens 
Committee for Fair Congressional Redistricting, Inc. n . 
Tawes, 253 F. Supp. 731, 733. Compare League of 
Nebraska Municipalities v. Marsh, 242 F. Supp. 357, 
disapproving a ratio of 1.6 to 1 between the smallest 
and the largest district absent satisfactory explanation 
by the State, and Paulson v. Meier, 246 F. Supp. 36, 
which found a ratio between the smallest and largest 
district of 1.39 to 1 to be unjustified on the basis offered 
by the State.

The appellants complain of other aspects of the plan 
besides unequally populated legislative districts. Under 
the new statute three senators were not required to run 
for election in 1966 but were allowed to finish their pres-
ent terms expiring in 1968. These three senators, as the 
District Court noted, were elected in districts that are 
identical in territory to their districts under the legisla-
tive plan. Also, one senate and six house seats were 
subject to residency requirements. The District Court 
found no invidious discrimination in these aspects of 
the plan. Appellants also claim that the legislative 
plan discriminates invidiously by underrepresenting the 
populous urban counties and by overrepresenting the 
sparsely settled rural counties in both houses. The court 
below found that “what deviation there is does not
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discriminate to any great extent against any section of 
the state or against either rural or urban interests.” 258 
F. Supp. 819, 827. In the light of our disposition of this 
case, however, we need not reach and decide any of these 
additional issues, although we note that Reynolds v. Sims 
indicates the constitutional impropriety of maintaining 
deviations from the equal population principle in def-
erence to area and economic or other group interests. 
377 U. S. 533, 579-580.

Reversed.

Mr . Justice  Harlan , whom Mr . Justice  Stewart  
joins, dissenting.

Reynolds v. Sims, 377 U. S. 533, laid down a “one 
man, one vote” mandate for the structuring of all state 
legislatures, but the Court there recognized, as it does 
again today, that “mathematical exactness ... is not re-
quired,” ante, at 443, and that variations are acceptable 
if they “are based on legitimate considerations incident 
to the effectuation of a rational state policy . . . .” 377 
U. S., at 579, cited, ante, at 444. The Court refuses, how-
ever, to accept Florida’s present legislative apportion-
ment plan, at least on the record before us, because 
neither the State nor the District Court justified the 
relatively minor variations in population among some 
of the districts.

This holding seems to me to stand on its head the 
usual rule governing this Court’s approach to the validity 
of legislative enactments, state as well as federal, which 
is, of course, that they come to us with a strong pre-
sumption of regularity and constitutionality. See, e. g., 
Butler v. Pennsylvania, 10 How. 402; Davis v. Depart-
ment of Labor, 317 U. S. 249; Flemming v. Nestor, 363 
U. S. 603. Accordingly, I do not believe the burden is 
on the State to justify every aspect of a complex plan 
completely restructuring its legislature, on pain of its
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being declared constitutionally invalid by the judiciary. 
I can think of no other area of law in which there is 
an analogous presumption of invalidity attaching to a 
legislative enactment of a State in an area of its ad-
mitted competence and superior experience. The burden 
of showing unconstitutionality should be left here, as in 
other cases, on the attacking party.

I would affirm the judgment of the District Court on 
the grounds (1) that the plan enacted by the Florida 
Legislature is in substantial compliance with the rule 
of Reynolds v. Sims, supra, and (2) that the appellants 
have not shown any invidious purpose for, or effect 
flowing from, the mathematical variations among certain 
districts.
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IN RE MEEKER.

APPEAL FROM THE SUPREME COURT OF NEW MEXICO.

No. 704. Decided January 9, 1967.

76 N. M. 354, 414 P. 2d 862, appeal dismissed and certiorari denied.

Appellant pro se.
Ross L. Malone for the Board of Bar Commissioners of 

the New Mexico State Bar, appellee.

Per  Curiam .
The motion to dispense with printing the jurisdictional 

statement is granted. The motion to dismiss is granted 
and the appeal is dismissed for want of jurisdiction. 
Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.

GARCIA ET AL. V. MORALES.

APPEAL FROM THE SUPREME COURT OF NEW JERSEY.

No. 735. Decided January 9, 1967.

47 N. J. 269, 220 A. 2d 198, appeal dismissed.

Edward B. Meredith for appellants.
Arthur J. Sills, Attorney General of New Jersey, Alan 

B. Handler, First Assistant Attorney General, and Rich-
ard Newman, Deputy Attorney General, for intervenor-
appellee, State of New Jersey, Unsatisfied Claim and 
Judgment Fund.

Per  Curia m .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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KIRKPATRICK, SECRETARY OF STATE OF 
MISSOURI, et  al . v. PREISLER et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF MISSOURI.

No. 738. Decided January 9, 1967.

257 F. Supp. 953, affirmed.

Norman H. Anderson, Attorney General of Missouri, 
and J. Gordon Siddens and Thomas J. Downey, Assistant 
Attorneys General, for appellants.

Paul W. Preisler, pro se, and for other appellees.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.

Mr . Justi ce  Harlan  and Mr . Just ice  Stew art  are 
of the opinion that probable jurisdiction should be noted 
and the case set for oral argument.

NAVE v. CITY OF SEATTLE.

APPEAL FROM THE SUPREME COURT OF WASHINGTON.

No. 767. Decided January 9, 1967.

68 Wash. 2d 72, 415 P. 2d 93, appeal dismissed.

Appellant pro se.
A. L. Newbould for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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GLOUNER et  al . v. SUPERIOR COURT OF 
CALIFORNIA FOR THE COUNTY 

OF LOS ANGELES.

APPEAL FROM THE DISTRICT COURT OF APPEAL OF 
CALIFORNIA, SECOND APPELLATE DISTRICT.

No. 756. Decided January 9, 1967.

Appeal dismissed.

Hyman Goldman for appellants.
R. B. Pegram, W. H. Peterson and Jack M. Miller for 

the State of California, real party in interest.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

BOGART v. TRAYNOR, CHIEF JUSTICE OF 
CALIFORNIA, et  al .

APPEAL FROM THE SUPREME COURT OF CALIFORNIA.

No. 767, Mise. Decided January 9, 1967.

Appeal dismissed and certiorari denied.

Appellant pro se.
Warren M. Christopher for appellee State Bar of 

California.

Per  Curiam .
The motion to dismiss is granted and the appeal is dis-

missed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied. The request for other 
relief is also denied.



452 OCTOBER TERM, 1966.

January 9, 1967. 385 U.S.

WEBSTER v. LEE COUNTY DISTRICT COURT.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF IOWA.

No. 31, Mise. Decided January 9, 1967.

Certiorari granted; vacated and remanded.

Petitioner pro se.
Lawrence F. Scalise, Attorney General of Iowa, 

and Don R. Bennett, Assistant Attorney General, for 
respondent.

Per  Curiam .
The motion for leave to proceed in forma pauperis and 

the petition for a writ of certiorari are granted.
The judgment is vacated and the case is remanded to 

the Supreme Court of Iowa for further consideration in 
light of Long v. District Court of Iowa in and for Lee 
County, ante, p. 192.

HUNTER v. NEW YORK.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT.

No. 917, Mise. Decided January 9, 1967.

Appeal dismissed and certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. Treat-

ing the papers whereon the appeal was taken as a petition 
for a writ of certiorari, certiorari is denied.
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ROOSEVELT RACEWAY, INC. v. COUNTY OF 
NASSAU ET AL.

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 732. Decided January 9, 1967.

18 N. Y. 2d 30, 218 N. E. 2d 539, appeal dismissed.

George Morton Levy for appellant.
Morris H. Schneider for the County of Nassau et al.; 

Louis J. Lejkowitz, Attorney General of New York, pro se, 
and Daniel M. Cohen, Assistant Attorney General, for the 
Attorney General of New York, appellees.

Per  Curiam .
The motions to dismiss are granted and the appeal is 

dismissed for want of a substantial federal question.

Mr . Justi ce  Stewart  is of the opinion that probable 
jurisdiction should be noted.

NEHRING v. CITY OF De KALB et  al .

APPEAL FROM THE SUPREME COURT OF ILLINOIS.

No. 758. Decided January 9, 1967.

Appeal dismissed and certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.
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FEDERATED DEPARTMENT STORES, INC. v. 
GEROSA, COMPTROLLER OF THE 

CITY OF NEW YORK.

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 171. Decided January 9, 1967.

16 N. Y. 2d 320, 213 N. E. 2d 677; 17 N. Y. 2d 579, 215 N. E. 2d 
516, appeal dismissed.

Wilbur H. Friedman and George G. Gallants for 
appellant.

J. Lee Rankin for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

Mr . Just ice  Fortas  took no part in the consideration 
or decision of this case.
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DUDDLESTON et  al . v . GRILLS et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF INDIANA.

No. 370. Decided January 9, 1967.

255 F. Supp. 155, vacated and remanded.

Benjamin G. Cox and Buena Chaney for appellants.
John J. Dillon, Attorney General of Indiana, for 

appellees Branigin et al.

Per  Curiam .
The judgment is vacated and the case is remanded to 

the District Court for further consideration in light of 
Swann v. Adams, ante, p. 440, Wesberry v. Sanders, 376 
U. S. 1, and Reynolds v. Sims, 377 U. S. 533.

Mr . Justice  Harlan  and Mr . Justic e Stew art  are 
of the opinion that the judgment should be affirmed.
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DROSTE v. KERNER, GOVERNOR OF 
ILLINOIS, ET AL.

APPEAL FROM THE SUPREME COURT OF ILLINOIS.

No. 671. Decided January 9, 1967.

34 Ill. 2d 495, 217 N. E. 2d 73, appeal dismissed and certiorari 
denied.

Calvin P. Sawyier for appellant.
William G. Clark, Attorney General of Illinois, and 

Richard A. Michael, Assistant Attorney General, for ap-
pellees Kerner et al. Henry L. Pitts for appellee United 
States Steel Corp.

Per  Curiam .
The motions to dismiss are granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied.
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ILLINOIS CENTRAL RAILROAD CO. v. UNITED 
STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF ILLINOIS.

No. 687. Decided January 9, 1967*

263 F. Supp. 421, affirmed.

Hugh B. Cox, William H. Allen, Robert Mitten and 
William J. O'Brien, Jr., for appellant in No. 687. Nuel 
D. Belnap, Richard M. Freeman and Daniel J. Sweeney 
for appellant in No. 688. John B. Goodrich for appellant 
in No. 689.

Solicitor General Marshall, Assistant Attorney General 
Turner, Howard E. Shapiro, Robert W. Ginnane and 
Fritz R. Kahn for the United States et al.; James W. 
Hoeland, W. L. Grubbs and Joseph L. Lenihan for Louis-
ville & Nashville Railroad Co.; W. McNeil Kennedy for 
Chicago & Eastern Illinois Railroad Co.; Albert E. Jen-
ner, Jr., Samuel W. Block, Thomas P. Sullivan and John 
C. Tucker for Missouri Pacific Railroad Co., and Leon 
Leighton, pro se, appellees in all cases.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.

Mr . Justi ce  Fortas  took no part in the consideration 
or decision of these cases.

*Together with No. 688, St. Louis Southwestern Railway Co. v. 
United States et al., and No. 689, Monon Railroad v. United States 
et al., also on appeal from the same court.
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LASSEN, COMMISSIONER, STATE LAND 
DEPARTMENT v. ARIZONA ex  rel .

ARIZONA HIGHWAY 
DEPARTMENT.

CERTIORARI TO THE SUPREME COURT OF ARIZONA.

No. 84. Argued November 16, 1966.—Decided January 10, 1967.

The State of Arizona on relation of its Highway Department sued 
in the Arizona Supreme Court to prohibit the State Land Com-
missioner (who is essentially the trustee of lands granted to the 
State for specified public purposes by the United States pursuant 
to the New Mexico-Arizona Enabling Act) from enforcing rules 
governing the acquisition of rights of way and material sites in 
the trust lands. The rules provided that rights of way and ma-
terial sites could be granted for an indefinite period after full pay-
ment of the appraised value. The Enabling Act, by such provi-
sions as those for public notice and public sale, restricts the manner 
of disposition of trust lands and provides that no lands may be 
sold for less than their appraised value. The Act does not directly 
refer to the use by the State itself of trust lands for purposes not 
designated in the grant. The State Supreme Court ordered the 
Commissioner to grant the material sites and rights of way with-
out compensation, holding that it may be conclusively presumed 
that highways across trust lands always enhance the value of 
remaining trust lands in amounts at least equal to the value of the 
areas taken. Held:

1. Consistent with the essential purposes of the Enabling Act, 
the restrictions on the manner of disposition of trust lands are not 
applicable to acquisitions by the State for its highway program. 
Pp. 461-465.

2. The State must compensate the trust in money for the full 
appraised value of any material sites or rights of way which it 
obtains on or over trust lands, not diminished by the amount of any 
enhancement in value of the remaining trust lands. Pp. 465-470.

99 Ariz. 161, 407 P. 2d 747, reversed and remanded.

John P. Frank argued the cause for petitioner. With 
him on the briefs were Darrell F. Smith, Attorney Gen-
eral of Arizona, by Dale R. Shumway and Dix W. Price.
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Rex E. Lee argued the cause for respondent. With him 
on the brief were Darrell F. Smith, Attorney General of 
Arizona, by John T. Amey, Assistant Attorney General, 
and J. A. Riggins, Jr.

Assistant Attorney General Weisl, by special leave of 
Court, argued the cause for the United States, as amicus 
curiae, urging reversal. With him on the brief were 
Solicitor General Marshall and Richard A. Posner.

John J. O’Connell, Attorney General, and Harold T. 
Hartinger, Assistant Attorney General, filed a brief for 
the State of Washington, as amicus curiae, urging reversal.

John J. O’Connell, Attorney General of Washing-
ton, and John R. Miller, Assistant Attorney General, 
filed a brief for the Washington Parks and Recreation 
Commission, as amicus curiae, urging affirmance.

Mr . Justice  Harlan  delivered the opinion of the 
Court.

This action was brought as an original proceeding in 
the Supreme Court of Arizona by the State on the rela-
tion of its Highway Department. The Department seeks 
to prohibit the application by the State Land Commis-
sioner of rules governing the acquisition of rights of way 
and material sites in federally donated lands held in trust 
by the State.1 The Commissioner’s rules provide in perti-
nent part that “Rights of Way and Material Sites may be 

1 This action is in form and substance a controversy between two 
agencies of the State of Arizona, both formally represented by the 
State’s Attorney General. We have nonetheless concluded that this 
is a case with which we may properly deal. The Land Commissioner 
is apparently a substantially independent state officer, appointed 
for a term of years and removable only for cause. He is essentially 
the trustee of the trust at issue here, with custody of the trust lands. 
In addition, both the Commissioner and the Highway Department 
are represented by special counsel appointed by the Attorney General 
to advocate the divergent positions of the parties.
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granted ... for an indefinite period . . . after full pay-
ment of the appraised value . . . has been made to the 
State Land Department. The appraised value . . . shall 
be determined in accordance with the principles estab-
lished in A. R. S. 12-1122.” Rule 12. The Supreme 
Court of Arizona held that it may be conclusively pre-
sumed that highways constructed across trust lands al-
ways enhance the value of the remaining trust lands in 
amounts at least equal to the value of the areas taken. 
It therefore ordered the Commissioner to grant without 
actual compensation material sites and rights of way 
upon trust lands. 99 Ariz. 161, 407 P. 2d 747.

The lands at issue here are among some 10,790,000 acres 
granted by the United States to Arizona in trust for the 
use and benefit of designated public activities within the 
State.2 The Federal Government since the Northwest 
Ordinance of 1787 has made such grants to States newly 
admitted to the Union.3 Although the terms of these 
grants differ, at least the most recent commonly make 
clear that the United States has a continuing interest in 
the administration of both the lands and the funds 
which derive from them. The grant involved here thus 
expressly requires the Attorney General of the United

2 The grants consisted of four sections in each township for the 
support of common schools, plus specified acreages for other desig-
nated purposes. The other acreages were granted for the support 
of agricultural and mechanical colleges, a school of mines, military 
institutes, the payment of bonds, miners’ hospitals, penitentiaries, 
and similar purposes. Of the 10,790,000 acres granted to Arizona 
for all designated uses, some 9,180,000 acres were earmarked for 
various educational purposes, of which some 8,000,000 acres were 
given for the support of common schools.

3 Between 1803 and 1962, the United States granted a total of 
some 330,000,000 acres to the States for all purposes. Of these, 
some 78,000,000 acres were given in support of common schools. 
The Public Lands, Senate Committee on Interior and Insular Affairs, 
88th Cong., 1st Sess., 60 (Comm. Print 1963).
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States to maintain whatever proceedings may be neces-
sary to enforce its terms.4 We brought this case here 
because of the importance of the issues presented both 
to the United States and to the States which have 
received such lands.5 384 U. S. 926.

The issues here stem chiefly from ambiguities in the 
grant itself. The terms under which the United States 
provided these lands were included in the New Mexico- 
Arizona Enabling Act. 36 Stat. 557. The Act de-
scribes with particularity the disposition Arizona may 
make of the lands and of the funds derived from them, 
but it does not directly refer to the conditions or conse-
quences of the use by the State itself of the trust 
lands for purposes not designated in the grant. Of the 
issues which may arise from the Act’s silence, we need 
now reach only two: first, whether Arizona is permitted 
to obtain trust lands for such uses without first satisfying 
the Act’s restrictions on disposition of the land; and sec-
ond, what standard of compensation Arizona must employ 
to recompense the trust for the land it uses. Both issues 
require consideration of the Act’s language and history.

I.
We turn first to the question of the method by which 

Arizona may obtain trust lands for purposes not in-
cluded in the grant. The constraints imposed by the 
Act upon the methods by which trust lands may be 
transferred are few and simple. Section 28, which is 
reproduced in the Appendix to this opinion, requires, 
with exceptions inapplicable here, that lands be sold or 

4 36 Stat. 575.
5 Nine States urged as amici curiae that we review the judgment 

below. One of the nine, New Mexico, received lands in trust under 
the very grant in issue here. The Supreme Court of New Mexico 
has held in closely similar circumstances that actual compensation 
must be paid to the trust. State v. Walker, 61 N. M. 374, 301 P. 
2d 317.
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leased only to “the highest and best bidder at a public 
auction to be held at the county seat of the county 
wherein the lands . . . shall lie . . . .” The section pre-
scribes the terms, form and frequency of the notice 
which must be given of the auction. It requires that no 
lands be sold for a price less than their appraised value. 
The Act imposes two sanctions upon transactions which 
fail to satisfy its requirements. First, § 28 provides 
broadly that trust lands must be “disposed of in whole 
or in part only in manner as herein provided . . . .” It 
adds that “Disposition of any of said lands ... in any 
manner contrary to the provisions of this Act, shall be 
deemed a breach of trust.” Finally, it provides that 
“Every sale, lease, conveyance, or contract of or con-
cerning any of the lands hereby granted or con-
firmed . . . not made in substantial conformity with 
the provisions of this Act shall be null and void . . . .”

The parties urge, and the state court assumed, that 
Arizona need not follow these procedures when it seeks 
material sites and rights of way upon trust lands.6 The 
Commissioner’s rules thus do not require an auction or 
other public sale. This view has been taken by other 
state courts construing similar grants. Ross v. Trustees 
of University of Wyoming, 30 Wyo. 433; 222 P. 3, State 
v. Walker, 61 N. M. 374, 301 P. 2d 317. We have con-
cluded, for the reasons which follow, that the restrictions 
of the Act are inapplicable to acquisitions by the State 
for its highway program.

The Act’s silence obliges us to examine its purposes, as 
evidenced by its terms and its legislative history, to de-

6 In addition, the court suggested that the restrictions of the 
Enabling Act are inapplicable here because the State obtains less 
than a fee interest. I his contention is plainly foreclosed by the 
language of §28, by which “Every sale, lease, conveyance, or con-
tract of or concerning any of the lands” is void unless in substantial 
conformity with the Act.
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termine whether these restrictions should be imposed 
here. The grant was plainly expected to produce a fund, 
accumulated by sale and use of the trust lands, with 
which the State could support the public institutions 
designated by the Act. It was not supposed that Ari-
zona would retain all the lands given it for actual use by 
the beneficiaries; the lands were obviously too extensive 
and too often inappropriate for the selected purposes. 
Congress could scarcely have expected, for example, that 
many of the 8,000,000 acres of its grant “for the sup-
port of the common schools,” all chosen without regard 
to topography or school needs, would be employed as 
building sites.7 It intended instead that Arizona would 
use the general powers of sale and lease given it by the 
Act to accumulate funds with which it could support its 
schools.

The central problem which confronted the Act’s 
draftsmen was therefore to devise constraints which 
would assure that the trust received in full fair com-
pensation for trust lands. The method of transfer and 
the transferee were material only so far as necessary to 
assure that the trust sought and obtained appropriate 
compensation. This is confirmed by the legislative his-
tory of the Enabling Act. All the restrictions on the 
use and disposition of the trust lands, including those 
on the powers of sale and lease, were first inserted by the 
Senate Committee on the Territories.8 Senator Bev-
eridge, the committee’s chairman, made clear on the floor

7 The school lands were granted according to the rigid checker-
board pattern of the federal survey. Four sections per township 
were granted by number for the support of common schools, instead 
of the one section per township ordinarily given in the earlier grants, 
because the unappropriated lands in Arizona and New Mexico were 
largely of so little value. Orfield, Federal Land Grants to the 
States 45.

8 S. Rep. No. 454, 61st Cong., 2d Sess., 18.
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of the Senate that the committee’s determination to re-
quire the restrictions sprang from its fear that the trust 
would be exploited for private advantage. He empha-
sized that the committee was influenced chiefly by the 
repeated violations of a similar grant made to New 
Mexico in 1898.9 The violations had there allegedly 
consisted of private sales at unreasonably low prices, and 
the committee evidently hoped to prevent such depreda-
tions here by requiring public notice and sale.10 The 
restrictions were thus intended to guarantee, by prevent-
ing particular abuses through the prohibition of specific 
practices, that the trust received appropriate compensa-
tion for trust lands. We see no need to read the Act to 
impose these restrictions on transfers in which the abuses 
they were intended to prevent are not likely to occur, 
and in which the trust may in another and more effective 
fashion be assured full compensation.

Further, we should not fail to recognize that, were we 
to require Arizona to follow precisely these procedures, 
we would sanction an empty formality. There would 
not often be others to bid for the material sites and 
rights of way which the State might seek. More im-
portant, even if such bidders appeared and proved suc-
cessful, nothing in the grant would prevent Arizona from 
thereafter condemning the land which it had failed to 
purchase; the anticipation of condemnation would leave 
the auction without any real significance. We cannot 
see that the trust would materially benefit from this 
circuity.

9 Remarks of Senator Beveridge, 45 Cong. Rec. 8227.
10 Ibid. These violations culminated in a series of lawsuits brought 

by the Department of Justice against those privy to them. These 
lawsuits were pending when the Enabling Act was under study by 
Congress. The importance of this episode is also indicated in the 
committee’s report. S. Rep. No. 454, 61st Cong., 2d Sess., 19-20.
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We conclude that it is consonant with the Act’s essen-
tial purposes to exclude from the restrictions in question 
the transactions at issue here. The trust will be pro-
tected, and its purposes entirely satisfied, if the State is 
required to provide full compensation for the land it 
uses. We hold, therefore, that Arizona need not offer 
public notice or conduct a public sale when it seeks trust 
lands for its highway program. The State may instead 
employ the procedures established by the Commissioner’s 
rules, or any other procedures reasonably calculated to 
assure the integrity of the trust and to prevent misappli-
cation of its lands and funds.

II.
The second issue here is the standard of compensation 

which Arizona must employ to recompense the trust for 
the land it acquires. The Land Commissioner’s rules pro-
vide simply that the State must pay the appraised value, 
as measured by the State’s condemnation statute, of the 
right of way or material site. The Highway Department 
urges, and the Arizona Supreme Court held, that noth-
ing need ever be actually paid since it may be conclu-
sively presumed that all highways enhance the value of 
the remaining trust lands in amounts at least equal to 
the value of the lands which were taken. The United 
States, as amicus curiae, suggests that the Highway De-
partment be obliged to pay the land’s appraised value, 
but that it be permitted to reduce that sum by the 
amount of any enhancement shown in the value of the 
remaining trust lands. The rule urged by the United 
States differs from that adopted by the state court only 
in that the United States would not permit the Highway 
Department to presume enhancement, but would instead 
require that it be established by the Department in each 
instance with reasonable certainty and precision. Under 
this rule, enhancement would have to be individually
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proved and computed for small tracts of land checkered 
over the entire State.

We are urged by the United States to determine only 
the validity of the rule of law stated by the Arizona 
Supreme Court, and to defer the broader question of 
whether enhancement may ever be permitted to diminish 
the actual compensation payable to the trust. The 
United States emphasizes that the broader issue does not 
directly arise under the Commissioner’s rules, since the 
Arizona condemnation statute incorporated by those 
rules does not permit benefits to reduce the compensation 
payable for the condemned land’s fair market value.11 
We are unable to take so narrow a view. The rule 
adopted by the state court clearly stemmed from, and 
depended upon, the premise that enhancement may be 
balanced against the value of the trust lands taken by the 
State. If we severed the conclusion from its premise, we 
would halt short of a full adjudication of the validity of 
the Commissioner’s rules, and unnecessarily prolong the 
litigation of this important question. We have therefore 
reached the broader issue, and have concluded that the 
terms and purposes of the grant do not permit Arizona to 
diminish the actual compensation, meaning thereby 
monetary compensation, payable to the trust by the 
amount of any enhancement in the value of the remain-
ing trust lands.

The Enabling Act unequivocally demands both that 
the trust receive the full value of any lands transferred 
from it and that any funds received be employed only for 
the purposes for which the land was given. First, it re-
quires that before trust lands or their products are offered 
for sale they must be “appraised at their true value,” *

]1Ariz. Rev. Stat. Ann. §12-1122. The statute permits benefits 
to reduce any damages caused by severance to the uncondemned 
portions of a parcel of land, but not to reduce the compensation 
paid for the land which is condemned.
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and that “no sale or other disposal . . . shall be made for 
a consideration less than the value so ascertained . . . .” 12 
The Act originally provided in addition that trust lands 
should not be sold for a price less than a statutory min-
imum.13 Second, it imposes a series of careful restric-
tions upon the use of trust funds. As this Court has 
noted, the Act contains “a specific enumeration of the 
purposes for which the lands were granted and the 
enumeration is necessarily exclusive of any other pur-
pose.” Ervien v. United States, 251 U. S. 41, 47. The 
Act thus specifically forbids the use of “money or thing 
of value directly or indirectly derived” 14 from trust lands 
for any purposes other than those for which that parcel 
of land was granted. It requires the creation of separate 
trust accounts for each of the designated beneficiaries, 
prohibits the transfer of funds among the accounts, 
and directs with great precision their administration. 
“Words more clearly designed ... to create definite and 
specific trusts and to make them in all respects separate 
and independent of each other could hardly have been 
chosen.” United States v. Ervien, 246 F. 277, 279. All 
these restrictions in combination indicate Congress’ con-
cern both that the grants provide the most substantial 
support possible to the beneficiaries and that only those 
beneficiaries profit from the trust.

This is confirmed by the background and legislative 
history of the Enabling Act. The restrictions placed 
upon land grants to the States became steadily more rigid 
and specific in the 50 years prior to this Act, as Congress

12 36 Stat. 574.
13 Ibid. The Act fixed a minimum price of $3 per acre in Arizona. 

This requirement was removed by the Act of June 5, 1936. 49 Stat. 
1477. The Act still requires that land “susceptible of irrigation” 
under federal or other projects not be sold for less than $25 per 
acre. 36 Stat. 574.

14 36 Stat. 574.
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sought to require prudent management and thereby to 
preserve the usefulness of the grants for their intended 
purposes.15 The Senate Committee on the Territories, 
with the assistance of the Department of Justice,16 
adopted for the New Mexico-Arizona Act the most sat-
isfactory of the restrictions contained in the earlier 
grants. Its premise was that the grants cannot “be too 
carefully safêguarded for the purpose for which they are 
appropriated.”17 Senator Beveridge described the re-
strictions as “quite the most important item” in the 
Enabling Act, and emphasized that his committee be-
lieved that “we were giving the lands to the States for 
specific purposes, and that restrictions should be thrown 
about it which would assure its being used for those 
purposes.” 18

Nothing in these restrictions is explicitly addressed to 
acquisitions by the State for its other public activities; 
the Enabling Act is, as we have noted, entirely silent on 
these questions. We must nevertheless conclude that the 
purposes of Congress require that the Act’s designated 
beneficiaries “derive the full benefit”19 of the grant. 
The conclusive presumption of enhancement which the 
Arizona Supreme Court found does not in our view ade-
quately assure fulfillment of that purpose, particularly 
in the context of lands that are as variegated and far- 
flung as those comprised in this grant. And we think 
that the more particularized showing of enhancement 
advocated by the United States, resting as it largely 
would upon the forecasts of experts which by nature

15 Orfield, Federal Land Grants to the States 48-52.
16 S. Rep. No. 454, 61st Cong., 2d Sess., 20.
17 Ibid.
18 Remarks of Senator Beveridge, 45 Cong. Rec. 8227.
19 Letter from former Secretary of the Interior Garfield to the 

House Committee on the Territories. H. R. Rep. No. 152, 61st 
Cong., 2d Sess., 3.
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are subject to the imponderables and hazards of the 
future, also falls short of assuring accomplishment of the 
basic intendment of Congress. Acceptance of either of 
these courses for reimbursing the trust in these circum-
stances might well result in diminishing the benefits con-
ferred by Congress and in effect deflecting a portion of 
them to the State’s highway program.20

We hold therefore that Arizona must actually com-
pensate the trust in money21 for the full appraised value 
of any material sites or rights of way which it obtains 
on or over trust lands.22 This standard most nearly 
reproduces the results of the auction prescribed by the

20 Despite widespread use of the value of benefits in computing 
condemnation awards, the various rules adopted for that purpose 
have created confusion and difficulties. See Haar & Hering, The 
Determination of Benefits in Land Acquisition, 51 Calif. L. Rev. 833. 
These problems would be aggravated in the context of this situation, 
since the benefits would have to be individually computed for tracts 
of land scattered over the entire State.

21 We do not mean to suggest that deferred payment arrange-
ments might not be appropriate. Cf. the provisions of § 28 (see 
Appendix): “no sale or other disposal thereof shall be made for a 
consideration less than the value so ascertained, nor upon credit 
unless accompanied by ample security, and the legal title shall not 
be deemed to have passed until the consideration shall have been 
paid.” Nor do we mean that exchanges, in the situations in which 
they are permitted by the Act, would not be appropriate. Cf. the 
provisions of § 28 (see Appendix): “The State of Arizona is author-
ized to exchange any lands owned by it for other lands, public or 
private, under such regulations as the legislature thereof may pre-
scribe: Provided, That such exchanges involving public lands may 
be made only as authorized by Acts of Congress and regulations 
thereunder.”

22 We are informed by counsel that over a period of years Arizona 
has obtained the use of large areas of trust lands on bases that may 
not have accorded with those set forth in this opinion. We wish to 
make it plain that we do not reach either the validity of any such 
transfers or the obligations of the State, if any, with respect thereto.
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Act, and most consistently reflects the essential purposes 
of the grant.

The judgment of the Supreme Court of Arizona is 
accordingly reversed and the case is remanded for further 
proceedings not inconsistent with this opinion.

It is so ordered.

APPENDIX TO OPINION OF THE COURT.

Secti on  28 of  New  Mexico -Arizona  
Enabling  Act , as  Amended .

Sec. 28. That it is hereby declared that all lands hereby 
granted, including those which, having been hereto-
fore granted to the said Territory, are hereby expressly 
transferred and confirmed to the said State, shall be by 
the said State held in trust, to be disposed of in whole or 
in part only in manner as herein provided and for the 
several objects specified in the respective granting and 
confirmatory provisions, and that the natural products 
and money proceeds of any of said lands shall be subject 
to the same trusts as the lands producing the same.

Disposition of any of said lands, or of any money or 
thing of value directly or indirectly derived therefrom, 
for any object other than for which such particular lands, 
or the lands from which such money or thing of value 
shall have been derived, were granted or confirmed, or 
in any manner contrary to the provisions of this Act, 
shall be deemed a breach of trust.

No mortgage or other encumbrance of the said lands, 
or any part thereof, shall be valid in favor of any person 
or for any purpose or under any circumstances whatso-
ever. Said lands shall not be sold or leased, in whole or in 
part, except to the highest and best bidder at a public auc-
tion to be held at the county seat of the county wherein 
the lands to be affected, or the major portion thereof, 
shall lie, notice of which public auction shall first have
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been duly given by advertisement, which shall set forth 
the nature, time, and place of the transaction to be had, 
with a full description of the lands to be offered, and be 
published once each week for not less than ten successive 
weeks in a newspaper of general circulation published 
regularly at the State capital, and in that newspaper of 
like circulation which shall then be regularly published 
nearest to the location of the lands so offered; nor shall 
any sale or contract for the sale of any timber or other 
natural product of such lands be made, save at the place, 
in the manner, and after the notice by publication pro-
vided for sales and leases of the lands themselves. Noth-
ing herein contained shall prevent : ( 1 ) the leasing of any 
of the lands referred to in this section, in such manner as 
the Legislature of the State of Arizona may prescribe, for 
grazing, agricultural, commercial, and homesite purposes, 
for a term of ten years or less; (2) the leasing of any of 
said lands, in such manner as the Legislature of the State 
of Arizona may prescribe, whether or not also leased for 
grazing and agricultural purposes, for mineral purposes, 
other than for the exploration, development, and pro-
duction of oil, gas, and other hydrocarbon substances, 
for a term of twenty years or less; (3) the leasing of any 
said lands, whether or not also leased for other purposes, 
for the exploration, development, and production of oil, 
gas and other hydrocarbon substances on, in, or under said 
lands for an initial term of twenty years or less and as 
long thereafter as oil, gas, or other hydrocarbon substance 
may be procured therefrom in paying quantities, the 
leases to be made in any manner, with or without adver-
tisement, bidding, or appraisement, and under such terms 
and provisions as the Legislature of the State of Arizona 
may prescribe, the terms and provisions to include a 
reservation of a royalty to said State of not less than 12% 
per centum of production; or (4) the Legislature of the 
State of Arizona from providing by proper laws for the
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protection of lessees of said lands, whereby such lessees 
shall be protected in their rights to their improvements 
(including water rights) in such manner that in case of 
lease or sale of said lands to other parties the former 
lessee shall be paid by the succeeding lessee or purchaser 
the value of such improvements and rights placed thereon 
by such lessee.

All lands, leaseholds, timber, and other products of 
land, before being offered, shall be appraised at their 
true value, and no sale or other disposal thereof shall be 
made for a consideration less than the value so ascer-
tained, nor upon credit unless accompanied by ample 
security, and the legal title shall not be deemed to have 
passed until the consideration shall have been paid.

No lands shall be sold for less than their appraised 
value, and no lands which are or shall be susceptible of 
irrigation under any projects now or hereafter completed 
or adopted by the United States under legislation for the 
reclamation of lands, or under any other project for the 
reclamation of lands, shall be sold at less than twenty- 
five dollars per acre: Provided, That said State, at the re-
quest of the Secretary of the Interior, shall from time to 
time relinquish such of its lands to the United States as 
at any time are needed for irrigation works in connection 
with any such government project. And other lands in 
lieu thereof are hereby granted to said State, to be 
selected from lands of the character named and in the 
manner prescribed in section twenty-four of this Act.

The State of Arizona is authorized to exchange any 
lands owned by it for other lands, public or private, 
under such regulations as the legislature thereof may pre-
scribe: Provided, That such exchanges involving public 
lands may be made only as authorized by Acts of Con-
gress and regulations thereunder.

There is hereby reserved to the United States and ex-
cepted from the operation of any and all grants made or
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confirmed by this Act to said proposed State all land 
actually or prospectively valuable for the development 
of water power or power for hydro-electric use or trans-
mission and which shall be ascertained and designated 
by the Secretary of the Interior within five years after 
the proclamation of the President declaring the admis-
sion of the State; and no lands so reserved and excepted 
shall be subject to any disposition whatsoever by said 
State, and any conveyance or transfer of such land by 
said State or any officer thereof shall be absolutely null 
and void within the period above named; and in lieu of 
the land so reserved to the United States and excepted 
from the operation of any of said grants there be, and is 
hereby, granted to the proposed State an equal quantity 
of land to be selected from land of the character named 
and in the manner prescribed in section twenty-four of 
this Act.

A separate fund shall be established for each of the 
several objects for which the said grants are hereby 
made or confirmed, and whenever any moneys shall be in 
any manner derived from any of said land the same shall 
be deposited by the state treasurer in the fund corre-
sponding to the grant under which the particular land 
producing such moneys was by this Act conveyed or con-
firmed. No moneys shall ever be taken from one fund 
for deposit in any other, or for any object other than that 
for which the land producing the same was granted or 
confirmed. The state treasurer shall keep all such moneys 
invested in safe, interest-bearing securities, which secu-
rities shall be approved by the governor and secretary of 
state of said proposed State, and shall at all times be 
under a good and sufficient bond or bonds conditioned 
for the faithful performance of his duties in regard 
thereto, as defined by this Act and the laws of the State 
not in conflict herewith.

233-653 0 - 67 - 37
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Every sale, lease, conveyance, or contract of or con-
cerning any of the lands hereby granted or confirmed, 
or the use thereof or the natural products thereof, not 
made in substantial conformity with the provisions of 
this Act shall be null and void, any provision of the 
constitution or laws of the said State to the contrary 
notwithstanding.

It shall be the duty of the Attorney-General of the 
United States to prosecute, in the name of the United 
States and in its courts, such proceedings at law or in 
equity as may from time to time be necessary and appro-
priate to enforce the provisions hereof relative to the 
application and disposition of the said lands and the 
products thereof and the funds derived therefrom.

Nothing herein contained shall be taken as in limita-
tion of the power of the State or of any citizen thereof to 
enforce the provisions of this Act.
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UNITED STATES v. LAUB et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF NEW YORK.

No. 176. Argued November 16, 1966.—Decided January 10, 1967.

Appellees were indicted for conspiring to violate § 215 (b) of the 
Immigration and Nationality Act of 1952 by recruiting and 
arranging the travel to Cuba of 58 United States citizens whose 
passports, although otherwise valid, were not specifically endorsed 
for travel to Cuba. Section 215 (b) provides that during war-
time or a National Emergency, and when the President finds and 
proclaims that such restrictions are necessary in the national 
interest, “it shall ... be unlawful for any citizen of the United 
States to depart from or enter, or attempt to depart from or 
enter, the United States unless he bears a valid passport.” The 
required finding and proclamation were made on January 17, 
1953, and valid passports were thereafter required of United 
States citizens except when traveling to or from areas exempted 
by State Department regulations. After diplomatic relations with 
Cuba were severed on January 3, 1961, a State Department regu-
lation excluded Cuba from Western Hemisphere countries ex-
empted from the passport requirement. On the same day the 
Department issued a Public Notice and a press release, declaring 
outstanding passports invalid for travel to Cuba unless endorsed 
therefor. Thereafter, appellees allegedly engaged in the charged 
conspiracy. The District Court dismissed the indictment for fail-
ure to state an offense of conspiracy to violate §215 (b). A 
direct appeal was taken to this Court. Held: Area restrictions 
upon the use of an otherwise valid passport are not criminally 
enforceable under §215 (b). Pp. 479-487.

(a) “Section 215 (b) is a criminal statute. It must therefore 
be narrowly construed. United States v. Wiltherger, 5 Wheat. 76, 
95-96, 105 (1820) (Marshall, C. J.).” P. 480.

(b) As the Government concedes, “Section 215 (b) does not, in 
so many words, prohibit violations of area restrictions . . . .” 
P. 480.

(c) “The right to travel is a part of the ‘liberty’ of which the 
citizen cannot be deprived without due process of law. . . .” 
Kent v. Dulles, 357 U. S. 116, 125 (1958). P. 481.
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(d) “There is no doubt that with the adoption and promul-
gation of the ‘Excluding Cuba' regulation, a passport was required 
for departure from this country for Cuba and for entry into this 
country from Cuba. Departure for Cuba or entry from Cuba 
without a passport would be a violation of §215 (b) .... But 
it does not follow that travel to Cuba with a passport which is 
not specificallv validated for that country is a criminal offense.” 
P. 481.

(e) Neither the State Department’s Public Notice nor its press 
release referred to § 215 (b) or to criminal sanctions. “On the 
contrary, the only reference to the statutory base of the announce-
ment ... is a reference to the nonpenal 1926 Act . . . [which 
authorizes] the Secretary of State to impose area restrictions . . . .” 
P. 482.

(f) The “unbroken tenor of State Department pronouncements 
on area restrictions,” has cast them “exclusively in civil terms, 
relating to the State Department’s ‘safe passage’ functions.” 
P. 483.

(g) “Until these indictments . . . the State Department had 
consistently taken the position that there was no statute which 
imposed or authorized . . . prohibition” of travel in violation of 
area restrictions. P. 485.

(h) “The area travel restriction, requiring special validation 
of passports for travel to Cuba, was a valid civil regulation . . . 
[b]ut it was not and was not intended or represented to be an 
exercise of authority under §215 (b). . . .” P. 487.

253 F. Supp. 433, affirmed.

Nathan Lewin argued the cause for the United States. 
With him on the brief were Solicitor General Marshall, 
Assistant Attorney General Yeagley, Kevin T. Maroney 
and Robert L. Keuch.

Leonard B. Boudin argued the cause for appellees. 
With him on the brief was Victor Rabinowitz.

Mr . Justic e  Fortas  delivered the opinion of the Court.
Appellees were indicted under 18 U. S. C. § 371 for 

conspiring to violate § 215 (b) of the Immigration and 
Nationality Act of 1952, 66 Stat. 190, 8 U. S. C.
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§ 1185 (b). The alleged conspiracy consisted of recruit-
ing and arranging the travel to Cuba of 58 American 
citizens whose passports, although otherwise valid, were 
not specifically validated for travel to that country.1

The District Court granted appellees’ motion to dis-
miss the indictment. Chief Judge Zavatt filed an ex-
haustive opinion (253 F. Supp. 433 (D. C. E. D. N. Y.)). 
Notice of direct appeal to this Court was filed and we 
noted probable jurisdiction under 18 U. S. C. § 3731 be-
cause the dismissal was “based upon the . . . construction 
of the statute upon which the indictment... is founded.” 
We affirm. Our decision rests entirely upon our construc-
tion of the relevant statutes and regulations.

Two statutes are relevant to this case. The first is the 
Passport Act of 1926, 44 Stat. 887, 22 U. S. C. § 211a. 
This is the general statute authorizing the Secretary of 
State to “grant and issue passports.” It is not a criminal 
statute. The second statute is § 215 (b) of the Immigra-
tion and Nationality Act of 1952, supra, under which the 
present indictments were brought. Section 215 (b) was 
enacted on June 27, 1952. It is a re-enactment of the 
Act of May 22, 1918 (40 Stat. 559), and the Act of 
June 21, 1941 (55 Stat. 252). It provides that:

“When the United States is at war or during the 
existence of any national emergency proclaimed by 
the President . . . and [when] the President shall 
find that the interests of the United States require 
that restrictions and prohibitions ... be imposed 
upon the departure of persons from and their entry 
into the United States, and shall make public procla-
mation thereof, it shall . . . (b) ... be unlawful for 
any citizen of the United States to depart from or 

1 In response to a motion for a bill of particulars, the Government 
alleged that the individuals concerned possessed “unexpired and 
unrevoked United States passports which . . . had not been spe-
cifically validated by the Secretary of State for travel to Cuba.”
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enter, or attempt to depart jrom or enter, the United 
States unless he bears a valid passport.” (Italics 
added.)

Wilful violation is subjected to a fine of not more than 
$5,000 or imprisonment for five years, or both.

On January 17, 1953, President Truman made the 
finding and proclamation required by § 215 (b).2 As a 
consequence, a valid passport has been required for de-
parture and entry of United States nationals from and 
into the United States and its territories, except as to 
areas specifically exempted by regulations. The procla-
mation adopted the regulations which the Secretary 
of State had promulgated under the predecessors of 
§ 215 (b) exempting from the passport requirement de-
parture to or entry from “any country or territory in 
North, Central, or South America [including Cuba].” 
22 CFR § 53.3 (b) (1958 rev.). On January 3, 1961, 
the United States broke diplomatic relations with Cuba. 
On January 16, 1961, the Deputy Under Secretary of 
State for Administration issued the “Excluding Cuba” 
amendment (22 CFR § 53.3 (1965 rev.), 26 Fed. Reg. 
482). That amendment added the two words “excluding 
Cuba” to the phrase quoted above. Cuba was thereby 
included in the general requirement of a passport for 
departure from and entry into the United States.

On the same day, the Department of State also issued 
Public Notice 179, which stated that “Hereafter United 
States passports shall not be valid for travel to or in 
Cuba unless specifically endorsed for such travel under 
the authority of the Secretary of State... .” 26 Fed. Reg.

2 Proclamation No. 3004, 67 Stat. c31, 3 CFR 180 (1949-1953 
Comp.). The current “National Emergency” was proclaimed by 
President Truman on Dec. 16, 1950. Proclamation No. 2914 
64 Stat. a 454, 3 CFR 99 (1949-1953 Comp.).
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492. It simultaneously issued a press release announcing 
that:

. . in view of the U. S. Government’s inability, 
following the break in diplomatic relations between 
the United States and Cuba, to extend normal 
protective services to Americans visiting Cuba, U. S. 
citizens desiring to go to Cuba must until further 
notice obtain passports specifically endorsed by the 
Department of State for such travel. All outstand-
ing passports . . . are being declared invalid for 
travel to Cuba unless specifically endorsed for such 
travel. . . . These actions have been taken in con-
formity with the Department’s normal practice of 
limiting travel to those countries with which the 
United States does not maintain diplomatic rela-
tions.”3 (Italics added.)

In Zemel v. Rusk, 381 U. S. 1 (1965), the petitioner 
sought a declaratory judgment that the Secretary of 
State does not have statutory authorization to impose 
area restrictions on travel; that if the statute were con-
strued to authorize the Secretary to do,, so, it would be 
an impermissible delegation of power; and that, in any 
event, the exercise of the power to restrict travel denied 
to petitioner his rights under the First and Fifth Amend-
ments. This Court rejected petitioner’s claims and sus-
tained the Secretary’s statutory power to refuse to 
validate passports for travel to Cuba. It found author-
ity for area restrictions in the general passport authority 
vested in the Secretary of State by the 1926 Act, relying 
upon the successive “imposition of area restrictions dur-
ing both times of war and periods of peace” before and 
after the enactment of the Act of 1926. 381 U. S., at

3 State Department Press Release No. 24, Jan. 16, 1961, 44 
Dept. State Bull. 178. The full text is in the Appendix to this 
opinion.
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8-9. The Court specifically declined the Solicitor Gen-
eral’s invitation to rule also that “travel in violation of 
an area restriction imposed on an otherwise valid 
passport is unlawful under the 1952 Act.” Id., at 12.4

We now confront that question. Section 215 (b) is a 
criminal statute. It must therefore be narrowly con-
strued. United States v. Wiltberger, 5 Wheat. 76, 95-96, 
105 (1820) (Marshall, C. J.). Appellees urge that 
§ 215 (b) must be read as a “border control” statute, 
requiring only that a citizen may not “depart from or 
enter” the United States without “a valid passport.” 
On this basis, they argue, appellees did not conspire to 
violate the statute since all of those who went to Cuba 
departed and re-entered the United States bearing valid 
passports. Only if, as the Government urges, § 215 (b) 
can be given a broader meaning so as to encompass 
specific destination control—only if it is read as requir-
ing the traveler to bear “a passport endorsed as valid 
for travel to the country for which he departs or from 
which he returns”—would appellees be guilty of any 
violation.

We begin with the fact, conceded by the Government, 
that “Section 215 (b) does not, in so many words, 
prohibit violations of area restrictions; it speaks, as the 
district court noted in the Laub case ... in the lan-
guage of ‘border control statutes regulating departure 
from and entry into the United States.’ ” Brief for the 
United States, p. 11. Nevertheless, the Government 
requests us to sustain this criminal prosecution and 
reverse the District Court on the ground that somehow, 
“the text is broad enough to encompass departures for 
geographically restricted areas ....” Ibid. We conclude, 
however, that in this criminal proceeding the statute 
cannot be applied in this fashion. Even if ingenuity 
were able to find concealed in the text a basis for this

But cf. United States v. Healy, 376 U. S. 75, 83, n. 7 (1964).



UNITED STATES v. LAUB. 481

475 Opinion of the Court.

criminal prosecution, factors which we must take into 
account, drawn from the history of the statute, would 
preclude such a reading.

Preliminarily, it is essential to recall the nature and 
function of the passport. A passport is a document iden-
tifying a citizen, in effect requesting foreign powers to 
allow the bearer to enter and to pass freely and safely, 
recognizing the right of the bearer to the protection 
and good offices of American diplomatic and consular 
officers. See Urtetiqui v. D’Arcy, 9 Pet. 692, 699 
(1835); Kent v. Dulles, 357 U. S. 116, 120-121 (1958); 
3 Hackworth, Digest of International Law 435 (1942). 
8 U. S.-C. § 1101 (a)(30).

As this Court has observed, “The right to travel is a 
part of the ‘liberty’ of which the citizen cannot be de-
prived without due process of law. . . .” Kent v. Dulles, 
supra, 357 U. S., at 125. See Aptheker v. Secretary of 
State, 378 U. S. 500/517 (1964); Zemel v. Rusk, 381 
U. S. 1 (1965).

Under § 215 (b) and its predecessor statutes, Congress 
authorized the requirement that a citizen possess a 
passport for departure from and entry into the United 
States,5 an-d there is no doubt that with the adoption 
and promulgation of the “Excluding Cuba” regulation, 
a passport was required for departure from this country 
for Cuba and for entry into this country from Cuba. 
Departure for Cuba or entry from Cuba without a pass-
port would be a violation of § 215 (b), exposing the 
traveler to the criminal penalties provided in that sec-
tion. But it does not follow that travel to Cuba with 
a passport which is not specifically validated for that 
country is a criminal offense. Violation of the “area re-
striction”—“invalidating” passports for travel in or to 

5 It is the exception rather than the rule in our history to require 
that citizens engaged in foreign travel should have a passport. Kent 
v. Dulles, 357 U. S. 116, 121-123 (1958); Jaffe, The Right To 
Travel: The Passport Problem, 35 Foreign Affairs 17 (1956).
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Cuba and requiring specific validation of passports if 
they are to be valid for travel to or in Cuba—is quite a 
different matter from violation of the requirement of 
§ 215 (b) and the regulations thereunder that a citizen 
bear a “valid passport” for departure from or entry into 
the United States.

The area restriction. applicable to Cuba was promul-
gated by a “Public Notice” and a press release, supra, 
pp. 478-479, neither of which referred to § 215 (b) or to 
criminal sanctions. On the contrary, the only reference 
to the statutory base of the announcement appears in the 
“Public Notice,” and this is a reference to the nonpenal 
1926 Act and the Executive Order adopted thereunder 
in 1938.6 These merely authorize the Secretary of State 
to impose area restrictions incidental to his general 
powers with respect to passports. Zemel v. Rusk, supra. 
They do not purport to make travel to the designated 
area unlawful.

The press release issued by the Department of State 
at the time expressly explained the action as being “in 
view of the U. S. Government’s inability ... to extend 
normal protective services to Americans visiting Cuba.” 
It explained that the action was taken in conformity 
with the Department’s “normal practice” of limiting 
travel to countries with which we do not have diplo-
matic relations.7 That “normal practice,” as will be 
discussed, has not included criminal sanctions. In short, 
the relevant State Department promulgations are not

6 The “Public Notice” recites that “pursuant to the authority 
vested in me by Sections 124 and 126 of Executive Order No. 7856, 
issued on March 31, 1938 (3 FR 681, 687, 22 CFR 51.75 and 51.77) 
under authority of . . . the Act of . . . July 3, 1926 ... all United 
States passports are hereby declared to be invalid for travel to or 
in Cuba . . . .” Department of State, Public Notice No. 179, Jan. 16, 
1961, 26 Fed. Reg. 492.

7 State Department Press Release No. 24, Jan. 16, 1961, 44 Dept. 
State Bull. 178. The full text is in the Appendix to this opinion.
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only devoid of a suggestion that travel to Cuba without 
a specially validated passport is prohibited, or that such 
travel would be criminal conduct, but they also contain 
positive suggestions that the purpose and effect of the 
restriction were merely to make clear that the passport 
was not to be regarded by the traveler in Cuba as a 
voucher on the protective services normally afforded by 
the State Department.

This was in keeping with the unbroken tenor of State 
Department pronouncements on area restrictions. Prior 
to enactment of § 215 (b) on June 27, 1952, area travel 
restrictions were proclaimed on five occasions while the 
1918 and 1941 Acts were in effect (1918-1921 and 1941- 
1953).8 These were the predecessors of § 215 (b), and 
they similarly specified criminal sanctions.9 But in each 
of the five instances, the area restrictions were devoid of 
any suggestion that they were related to the 1918 or 
1941 Acts or were intended to invoke criminal penalties 
if they were disregarded. They wfere cast exclusively 
in civil terms, relating to the State Department’s “safe 
passage” functions.10 In two of these instances, the 
Department of State specifically emphasized the civil,

8 The 1918 Act was in effect by Presidential proclamation only 
between August 8, 1918, and March 3, 1921. (40 Stat. 1829 and 41 
Stat. 1359.) The 1941 Act was in effect by successive Presidential 
proclamations and congressional extensions from November 14, 1941 
(55 Stat. 1696), to April 1, 1953 (66 Stat. 57, 96, 137, 333), by which 
date § 215 (b) was already in effect by Presidential Proclamation 
No. 3004, Jan. 17, 1953, 67 Stat. c31, 3 CFR 180 (1949-1953 
Comp.).

9 See p. 477, supra.
101. Restriction in 1919 as to Germany (3 Hackworth, Digest of 

International Law 530 (1942). 2. Restriction in 1950 as to Bulgaria 
and Hungary (22 Dept. State Bull. 399). 3. Restriction in 1951 as to 
Czechoslovakia (24 Dept. State Bull. 932). 4. Restriction in 1951 
as to Hungary (26 Dept. State Bull. 7). 5. Restriction in 1952 as 
to East European countries, China, and the Soviet Union (26 Dept. 
State Bull. 736).
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nonprohibitory nature of the restrictions.11 For example, 
in 1952 the State Department issued area restrictions 
with respect to Eastern European countries, China, and 
the Soviet Union. The Department’s press release 
emphasized that the “invalidation” of passports for travel 
to those areas “in no way forbids American travel to 
those areas.” 11 12

Since enactment of § 215 (b), the State Department 
has announced area travel restrictions upon three occa-
sions in addition to Cuba.13 Again, although § 215 (b) 
was fully operative, none of these declarations purported 
to be issued under that section or referred to criminal 
sanctions. Each of them, like the Cuba regulation, 
sounded in terms of withdrawal of the safe-passage serv-
ices of the State Department.14

In 1957, the Senate Foreign Relations Committee asked 
the Department : “What does it mean when a passport is 
stamped ‘not valid to go to country X’?” After three 
months, the Department sent its official reply. It stated 
that this stamping of a passport “means that if the bearer 
enters country X he cannot be assured of the protection 
of the United States. . . . [but it] does not necessarily 
mean that if the bearer travels to country X he will be

11 These were the 1919 Germany restriction and the 1952 East 
Europe, Soviet Union, and China restriction. See n. 10, supra. The 
texts of the Department’s announcements of these restrictions are in 
the Appendix to this opinion.

12 See the Appendix to this opinion.
131. Restriction in 1955 as io Albania, Bulgaria, China, North 

Korea, and North Viet Nam (33 Dept. State Bull. 777). 2. Restric-
tion in 1956 as to Hungary (34 Dept. State Bull. 248). 3. Restriction 
in 1956 as to Egypt, Israel, Jordan, and Syria (35 Dept. State Bull. 
756, 21 Fed. Reg. 8577).

14 In the 1956 area restriction relating to Egypt, Israel, Jordan, 
and Syria, supra, n. 13, as well as the Cuba restriction, the De-
partment expressly recited the 1926 Act as its basis. It did not 
mention §215 (b). 21 Fed. Reg. 8577.
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violating the criminal law.”15 (Italics added.) Sim-
ilarly, in hearings before another Senate Committee, a 
Department official explained that when a passport is 
marked “invalid” for travel to stated countries, this 
means that “this Government is not sponsoring the entry 
of the individual into those countries and does not give 
him permission to go in there under the protection of this 
Government.” 16

Although Department records show that approximately 
600 persons have violated area travel restrictions since 
the enactment of § 215 (b),17 the present prosecutions 
are the only attempts to convict persons for alleged area 
transgressions.18

Until these indictments, in fact, the State Department 
had consistently taken the position that there was no 
statute which imposed or authorized such prohibition. 
In the 1957 hearings, referred to above, the Acting Di-
rector of the Bureau of Security and Consular Affairs, 
Department of State, testified that he knew of no statute 
providing a penalty for going to a country covered by an 
area restriction without a passport (as distinguished from

15 Hearings before the Senate Committee on Foreign Relations, 
on Department of State Passport Policies, 85th Cong., 1st Sess. 
(1957), p. 59.

16 Hearings before the Subcommittee on Constitutional Rights of 
the Senate Committee on the Judiciary, on the Right To Travel, 
85th Cong., 1st Sess., part 2 (1957), p. 86; see also id., at 62.

17 The Government conceded this to the court below. See also 
the Department’s testimony to the same effect in Hearings before 
the Subcommittee To Investigate the Administration of the Internal 
Security Act and Other Internal Security Laws, Senate Committee 
on the Judiciary, on S. 3243, 89th Cong., 2d Sess. (1966), p. 43. 
The Chief of the Security Branch of the Legal Division of the 
State Department testified to the court below that he was unaware 
of any prosecution for violation of area restrictions under the 
predecessors of §215 (b).

18 See also Travis v. United States, No. 67, post, p. 491; Worthy v. 
United States, 328 F. 2d 386 (C. A. 5th Cir., 1964).
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departing or entering the United States).19 The Govern-
ment, as well as others, has repeatedly called to the atten-
tion of the Congress the need for consideration of legis-
lation specifically making it a criminal offense for any 
citizen to travel to a country as to which an area restric-
tion is in effect,20 but no such legislation was enacted.21

In view of this overwhelming evidence that § 215 (b) 
does not authorize area restrictions, we agree with the 
District Court that the indictment herein does not allege 
a crime. If there is a gap in the law, the right and the 
duty, if any, to fill it do not devolve upon the courts.

19 Hearings, n. 16, supra, at 91-95.
20 See, e. g., President Eisenhower’s request for legislation, H. R. 

Doc. No. 417, 85th Cong., 2d Sess. (1958). The Administration’s 
bill was S. 4110, H. R. 13318. In 1957, the Commission on Govern-
ment Security, specifically established by Congress to study travel 
and passport legislation, among other things (Public Law 304, 
84th Cong., 1st Sess., 69 Stat. 595 (1955)), recommended that 
“Title 8, U. S. C. A., section 1185 (b), should be amended to make 
it unlawful for any citizen of the United States to travel to any 
country in which his passport is declared to be invalid.” Report 
(S. Doc. 64, 84th Cong.), at 475. The next year, the Special Com-
mittee To Study Passport Procedures of the Association of the Bar 
of the City of New York published a report entitled “Freedom To 
Travel.” One of the authors of this Report was the Honorable 
Adrian S. Fisher, former Legal Advisor to the Department of State. 
This Report concluded, at 70, as to criminal enforcement of area 
restrictions:

“The Committee has not discovered any statute which clearly pro-
vides a penalty for violation of area restrictions, and this seems to 
be a glaring omission if the United States is seriously interested in 
the establishment and enforcement of travel controls. Knowing 
violation of valid restrictions should certainly be subject to an effec-
tive sanction, which is not now the case.”

21 The most recent bill, introduced by the Department after two 
years of study, was H. R. 14895, 89th Cong., 2d Sess. (1966). See 
Hearings before the Subcommittee To Investigate the Administra-
tion of the Internal Security Act and Other Internal Security Laws, 
Senate Committee on the Judiciary, on S. 3243, 89th Cong., 2d Sess. 
(1966), p. 73. Some of the other bills which failed in Congress are 
discussed in the opinion of the court below.
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The area travel restriction, requiring special validation 
of passports for travel to Cuba, was a valid civil regula-
tion under the 1926 Act. Zemel v. Rusk, supra. But it 
was not and was not intended or represented to be an 
exercise of authority under § 215 (b), which provides 
the basis of the criminal charge in this case.

Crimes are not to be created by inference. They may 
not be constructed nunc pro tunc. Ordinarily, citizens 
may not be punished for actions undertaken in good 
faith reliance upon authoritative assurance that punish-
ment will not attach. As this. Court said in Raley v. 
Ohio, 360 U. S. 423, 438, we may not convict “a citizen 
for exercising a privilege which the State clearly had told 
him was available to him.” As Raley emphasized, crim-
inal sanctions are not supportable if they are to be im-
posed under “vague and undefined” commands (citing 
Lanzetta v. New Jersey, 306 U. S. 451 (1939)); or if they 
are “inexplicably contradictory” (citing United States v. 
Cardiff, 344 U. S. 174 (1952)); and certainly not if the 
Government’s conduct constitutes “active misleading” 
(citing Johnson v. United States, 318 U. S. 189, 197 
(1943)).

In view of our decision that appellees were charged 
with conspiracy to violate a nonexistent criminal prohi-
bition, we need not consider other issues which the case 
presents.

Accordingly, the judgment of the District Court is
Affirmed.

APPENDIX TO OPINION OF THE COURT.
The following three Department of State statements 

in connection with area restrictions are referred to in 
the foregoing opinion:

(1) State Department Press Release No. 24, Jan. 16, 
1961, 44 Dept. State Bull. 178:

“The Department of State announced on Jan-
uary 16 that in view of the U. S. Government’s
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inability, following the break in diplomatic relations 
between the United States and Cuba, to extend 
normal protective services to Americans visiting 
Cuba, U. S. citizens desiring to go to Cuba must 
until further notice obtain passports specifically 
endorsed by the Department of State for such travel. 
All outstanding passports, except those of U. S. citi-
zens remaining in Cuba, are being declared invalid 
for travel to Cuba unless specifically endorsed for 
such travel.

“The Department contemplates that exceptions 
to these regulations will be granted to persons whose 
travel may be regarded as being in the best interests 
of the United States, such as newsmen or business-
men with previously established business interests.

“Permanent resident aliens cannot travel to Cuba 
unless special permission is obtained for this purpose 
through the U. S. Immigration and Naturalization 
Service.

“Federal regulations are being amended to put 
these requirements into effect.

“These actions have been taken in conformity 
with the Department’s normal practice of limiting 
travel to those countries with which the United 
States does not maintain diplomatic relations.”

(2) State Department Press Release No. 341, May 1, 
1952, 26 Dept. State Bull. 736:

“The Department of State announced on May 1 
that it was taking additional steps to warn American 
citizens of the risks of travel in Iron Curtain coun-
tries by stamping all passports not valid for travel in 
those countries unless specifically endorsed by the 
Department of State for such travel.

“In making this announcement, the Department 
emphasized that this procedure in no way forbids
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American travel to those areas. It contemplates 
that American citizens will consult the Department 
or the consulates abroad to ascertain the dangers 
of traveling in countries where acceptable standards 
of protection do not prevail and that, if no objection 
is perceived, the travel may be authorized.

“All new passports will be stamped as follows: 
THIS PASSPORT IS NOT VALID FOR TRAVEL 
TO ALBANIA, BULGARIA, CHINA, CZECHO-
SLOVAKIA, HUNGARY, POLAND, RUMANIA 
OR THE UNION OF SOVIET SOCIALIST RE-
PUBLICS UNLESS SPECIFICALLY ENDORSED 
UNDER AUTHORITY OF THE DEPARTMENT 
OF STATE AS BEING VALID FOR SUCH 
TRAVEL.

“All outstanding passports, which are equally sub-
ject to the restriction, will be so endorsed as occasion 
permits.”

“Freedom to Travel,” a 1958 Report of the Special 
Committee To Study Passport Procedures of the Associ-
ation of the Bar of the City of New York, characterized 
this as “an honest admission of the lack of statutory 
power to enforce an area restriction of this nature.” 
At 70. The Department gave a practical construction 
of this area restriction in 1954 when it informed two 
newsmen desiring to travel to Bulgaria that they could 
go there without a passport and “use, as a travel docu-
ment ... an affidavit in lieu of a passport,” and that, if 
Bulgaria would permit them entry, “the Department . . . 
[would hold] no objection.” Hearings on Department of 
State Passport Policies before the Senate Committee on 
Foreign Relations, 85th Cong., 1st Sess. (1957), p. 65.

(3) 3 Hack worth, Digest of International Law 530 
(1942) (1919 Germany restriction):

“The Department is not now issuing or author-
izing issuance or amendment of passports for Ger-

233-653 0 - 67 - 38
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many. However, the Department interposes no 
objection to the entry into Germany of Americans 
who have important and urgent business to transact 
there. In view of the present situation, such per-
sons should understand that they go upon their own 
responsibility and at their own risk. They cannot 
be guaranteed the same protection which they might 
expect under normal conditions.”
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TRAVIS v. UNITED STATES.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT.

No. 67. Argued November 15-16, 1966.—Decided January 10, 1967.

Petitioner was indicted, tried, and found guilty of violating § 215 (b) 
of the Immigration and Nationality Act for departing from the 
United States for Cuba, via Mexico, without a valid passport. 
The parties stipulated that she had no valid passport “specifically 
endorsed” for travel to Cuba. The Court of Appeals affirmed. 
Held: Because there was no allegation or proof that petitioner did 
not bear a valid passport, the conviction must be reversed. United 
States v. Laub, ante, p. 475. Pp. 491-492.

353 F. 2d 506, reversed.

John T. McTernan argued the cause for petitioner. 
With him on the briefs was A. L. Wirin.

Nathan Lewin argued the cause for the United States. 
With him on the brief were Solicitor General Marshall, 
Assistant Attorney General Yeagley, Kevin T. Maroney 
and Robert L. Keuch.

Mr . Justice  Fortas  delivered the opinion of the Court.
This is a companion case to No. 176, United States 

v. Laub, ante, p. 475. Petitioner was tried on a stipula-
tion of facts, under an indictment which alleged that 
on two occasions she “did unlawfully, knowingly and will-
fully depart from the United States without bearing a 
valid passport, for the Republic of Cuba, via Mexico, the 
Republic of Cuba being a place outside the United States 
for which a valid passport is required” in violation of 
§ 215 (b) of the Immigration and Nationality Act of 
1952, 66 Stat. 190, 8 U. S. C. § 1185 (b). The parties 
stipulated that “At no time pertinent or material herein 
did defendant, Helen Maxine Levi Travis, bear a valid
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United States passport specifically endorsed for travel to 
the Republic of Cuba . . . .” This stipulation is all that 
the record in this case reveals as to petitioner’s possession 
of a valid passport. Petitioner was convicted, and the 
Court of Appeals affirmed. We granted certiorari in 
light of the important questions raised by petitioner, and 
the apparent conflict with the decision of the District 
Court for the Eastern District of New York in the Laub 
case, supra, which we affirm today.

As our decision in Laub determines, if petitioner in 
fact had a valid passport, and the gravamen of the Gov-
ernment’s accusation under § 215 (b) were that her pass-
port was not valid for travel to Cuba, this conviction 
could not stand. We have today held that area restric-
tions upon the use of an otherwise valid passport are not 
criminally enforceable under § 215 (b). Because the 
Government did not allege, and introduced no proof, that 
petitioner did not bear a valid passport on each of the 
occasions on which she departed for Cuba, via Mexico, 
our decision in Laub, supra, requires that her conviction 
be reversed.

Accordingly, the judgment of the Court of Appeals is
Reversed.
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GARRITY et  al . v. NEW JERSEY.

APPEAL FROM THE SUPREME COURT OF NEW JERSEY.

No. 13. Argued November 10, 1966.—Decided January 16, 1967.

Appellants, police officers in certain New Jersey boroughs, were ques-
tioned during the course of a state investigation concerning alleged 
traffic ticket “fixing.” Each officer was first warned that: any-
thing he said might be used against him in a state criminal pro-
ceeding; he could refuse to answer if the disclosure would tend to 
incriminate him; if he refused to answer he would be subject to re-
moval from office. The officers’ answers to the questions were used 
over their objections in subsequent prosecutions, which resulted 
in their convictions. The State Supreme Court on appeal upheld 
the convictions despite the claim that the statements of the officers 
were coerced by reason of the fact that if they refused to answer 
they could, under the New Jersey forfeiture-of-office statute, lose 
their positions. That statute provides that a public employee shall 
be removed from office if he refuses to testify or answer any ma-
terial question before any commission or body which has the right 
to inquire about matters relating to his office or employment on 
the ground that his answer may incriminate him. On the ground 
that thb only real issue in the case was the voluntariness of the 
statements, the State Supreme Court declined to pass upon the 
constitutionality of the statute, though the statute was considered 
relevant for the bearing it had on the voluntary character of the 
statements used to convict the officers. The officers appealed to 
this Court under 28 U. S. C. § 1257 (2) and the question of juris-
diction was postponed to a hearing on the merits. Held:

1. The forfeiture-of-office statute is too tangentially involved 
to satisfy the requirements of 28 U. S. C. § 1257 (2). The only 
bearing it had was whether, valid or not, the choice between being 
discharged under it for refusal to answer and self-incrimination 
rendered the statements products of coercion. The appeal is dis-
missed, the papers are treated as a petition for certiorari, and 
certiorari is granted. Pp. 495-496.

2. The threat of removal from public office under the forfeiture- 
of-office statute to induce the petitioners to forgo the privilege 
against self-incrimination secured by the Fourteenth Amendment 
rendered the resulting statements involuntary and therefore inad-
missible in the state criminal proceedings. Pp. 496-500.
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(a) The choice given petitioners either to forfeit their jobs or 
to incriminate themselves constituted coercion. Pp. 496-498.

(b) Whether there was a “waiver” is a federal question. P. 498.
(c) Where the choice is “between the rock and the whirlpool” 

(Frost Trucking Co. v. Railroad Comm’n, 271 U. S. 583, 593), the 
decision to “waive” one or the other is made under duress. P. 498.

Appeal dismissed and certiorari granted; 44 N. J. 209, 207 A. 2d 689;
44 N. J. 259, 208 A. 2d 146, reversed.

Daniel L. O’Connor argued the cause for appellants. 
With him on the brief was Eugene Gressman.

Alan B. Handler, First Assistant Attorney General of 
New Jersey, argued the cause for appellee. With him on 
the brief were Arthur J. Sills, Attorney General, and 
Norman Heine.

Mr . Just ice  Douglas  delivered the opinion of the 
Court.

Appellants were police officers in certain New Jersey 
boroughs. The Supreme Court of New Jersey ordered 
that alleged irregularities in handling cases in the munic-
ipal courts of those boroughs be investigated by the 
Attorney General, invested him with broad powers 
of inquiry and investigation, and directed him to make 
a report to the court. The matters investigated concerned 
alleged fixing of traffic tickets.

Before being questioned, each appellant was warned 
(1) that anything he said might be used against him in 
any state criminal proceeding; (2) that he had the privi-
lege to refuse to answer if the disclosure would tend to 
incriminate him; but (3) that if he refused to answer he 
would be subject to removal from office.1

1 “Any person holding or who has held any elective or appointive 
public office, position or employment (whether state, county or 
municipal), who refuses to testify upon matters relating to the office, 
position or employment in any criminal proceeding wherein he is 
a defendant or is called as a witness on behalf of the prosecution,
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Appellants answered the questions. No immunity was 
granted, as there is no immunity statute applicable in 
these circumstances. Over their objections, some of the 
answers given were used in subsequent prosecutions for 
conspiracy to obstruct the administration of the traffic 
laws. Appellants were convicted and their convictions 
were sustained over their protests that their statements 
were coerced,* 2 by reason of the fact that, if they refused 
to answer, they could lose their positions with the police 
department. See 44 N. J. 209, 207 A. 2d 689, 44 N. J. 
259, 208 A. 2d 146.

We postponed the question of jurisdiction to a hearing 
on the merits. 383 U. S. 941. The statute whose valid-
ity was sought to be “drawn in question,” 28 U. S. C. 
§ 1257 (2), was the forfeiture statute.3 But the New

upon the ground that his answer may tend to incriminate him or 
compel him to be a witness against himself or refuses to waive 
immunity when called by a grand jury to testify thereon or who 
willfully refuses or fails to appear before any court, commission or 
body of this state which has the right to inquire under oath upon 
matters relating to the office, position or employment of such per-
son or who, having been sworn, refuses to testify or to answer any 
material question upon the ground that his answer may tend to 
incriminate him or compel him to be a witness against himself, shall, 
if holding elective or public office, position or employment, be re-
moved therefrom or shall thereby forfeit his office, position or em-
ployment and any vested or future right of tenure or pension 
granted to him by any law of this state provided the inquiry relates 
to a matter which occurred or arose within the preceding five years. 
Any person so forfeiting his office, position or employment shall not 
thereafter be eligible for election or appointment to any public of-
fice, position or employment in this state.” N. J. Rev. Stat. 
§2A: 81-17.1 (Supp. 1965).

2 At the trial the court excused the jury and conducted a hearing 
to determine whether, inter alia, the statements were voluntary. 
The State offered witnesses who testified as to the manner in which 
the statements were taken; the appellants did not testify at that 
hearing. The court held the statements to be voluntary.

3 N. 1, supra.
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Jersey Supreme Court refused to reach that question 
(44 N. J., at 223, 207 A. 2d, at 697), deeming the volun-
tariness of the statements as the only issue presented. 
Id., at 220-222, 207 A. 2d, at 695-696. The statute 
is therefore too tangentially involved to satisfy 28 
U. S. C. § 1257 (2), for the only bearing it had was 
whether, valid or not, the fear of being discharged under 
it for refusal to answer on the one hand and the fear of 
self-incrimination on the other was “a choice between 
the rock and the whirlpool” 4 which made the statements 
products of coercion in violation of the Fourteenth 
Amendment. We therefore dismiss the appeal, treat the 
papers as a petition for certiorari (28 U. S. C. § 2103), 
grant the petition and proceed to the merits.

We agree with the New Jersey Supreme Court that 
the forfeiture-of-office statute is relevant here only for 
the bearing it has on the voluntary character of the state-
ments used to convict petitioners in their criminal 
prosecutions.

The choice imposed on petitioners was one between 
self-incrimination or job forfeiture. Coercion that viti-
ates a confession under Chambers v. Florida, 309 U. S. 
227, and related cases can be “mental as well as physical” ; 
“the blood of the accused is not the only hallmark of an 
unconstitutional inquisition.” Blackburn v. Alabama, 
361 U. S. 199, 206. Subtle pressures (Leyra v. Denno, 
347 U. S. 556; Haynes v. Washington, 373 U. S. 503) 
may be as telling as coarse and vulgar ones. The ques-
tion is whether the accused was deprived of his “free 
choice to admit, to deny, or to refuse to answer.” Lisenba 
v. California, 314 U. S. 219, 241.

We adhere to Boyd v. United States, 116 U. S. 616, a 
civil forfeiture action against property. A statute offered

4 Stevens v. Marks, 383 U. S. 234, 243, quoting from Frost Truck-
ing Co. v. Railroad Comm’n, 271 U. S. 583, 593.
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the owner an election between producing a document or 
forfeiture of the goods at issue in the proceeding. This 
was held to be a form of compulsion in violation of both 
the Fifth Amendment and the Fourth Amendment. Id., 
at 634-635. It is that principle that we adhere to and 
apply in Spevack v. Klein, post, p. 511.

The choice given petitioners was either to forfeit their 
jobs or to incriminate themselves. The option to lose 
their means of livelihood or to pay the penalty of self-
incrimination is the antithesis of free choice to speak 
out or to remain silent. That practice, like interroga-
tion practices we reviewed in Miranda v. Arizona, 384 
U. S. 436, 464—465, is “likely to exert such pressure upon 
an individual as to disable him from making a free and 
rational choice.” We think the statements were infected 
by the coercion 5 inherent in this scheme of questioning

5 Cf. Lamm, The 5th Amendment and Its Equivalent in Jewish 
Law, 17 Decalogue Jour. 1 (Jan.-Feb. 1967):

“It should be pointed out, at the very outset, that the Halakhah 
does not distinguish between voluntary and forced confessions, for 
reasons which will be discussed later. And it is here that one of 
the basic differences between Constitutional and Talmudic Law 
arises. According to the Constitution, a man cannot be compelled 
to testify against himself. The provision against self-incrimination 
is a privilege of which a citizen may or may not avail himself, as 
he wishes. The Halakhah, however, does not permit self-incrim-
inating testimony. It is inadmissible, even if voluntarily offered. 
Confession, in other than a religious context, or financial cases com-
pletely free from any traces of criminality, is simply not an instru-
ment of the Law. The issue, then, is not compulsion, but the whole 
idea of legal confession.

“The Halakhah, then, is obviously concerned with protecting the 
confessant from his own aberrations which manifest themselves, 
either as completely fabricated confessions, or as exaggerations of 
the real facts. . . . While certainly not all, or even most criminal 
confessions are directly attributable, in whole or part, to the Death 
Instinct, the Halakhah is sufficiently concerned with the minority
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and cannot be sustained as voluntary under our prior 
decisions.

It is said that there was a “waiver.” That, however, is 
a federal question for us to decide. Union Pac. R. R. Co. 
v. Pub. Service Comm., 248 U. S. 67, 69-70; Stevens v. 
Marks, 383 U. S. 234, 243-244. The Court in Union Pac. 
R. R. Co. v. Pub. Service Comm., supra, in speaking of a 
certificate exacted under protest and in violation of the 
Commerce Clause, said:

“Were it otherwise, as conduct under duress in-
volves a choice, it always would be possible for a 
State to impose an unconstitutional burden by the 
threat of penalties worse than it in case of a failure 
to accept it, and then to declare the acceptance 
voluntary . . . .” Id., at 70.

Where the choice is “between the rock and the whirl-
pool,” duress is inherent in deciding to “waive” one or 
the other.

“It always is for the interest of a party under 
duress to choose the lesser of two evils. But the 
fact that a choice was made according to interest 
does not exclude duress. It is the characteristic of 
duress properly so called.” Ibid.

of instances, where such is the case, to disqualify all criminal con-
fessions and to discard confession as a legal instrument. Its func-
tion is to ensure the total victory of the Life Instinct over its 
omnipresent antagonist. Such are the conclusions to be drawn from 
Maimonides’ interpretation of the Halakhah’s equivalent of the 
Fifth Amendment.

“In summary, therefore, the Constitutional ruling on self-incrim - 
ination concerns only forced confessions, and its restricted character 
is a result of its historical evolution as a civilized protest against 
the use of torture in extorting confessions. The Halakhic ruling, 
however, is much broader and discards confessions in toto, and this 
because of its psychological insight and its concern for saving man 
from his own destructive inclinations.” Id., at 10, 12.
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In that case appellant paid under protest. In these 
cases also, though petitioners succumbed to compulsion, 
they preserved their objections, raising them at the 
earliest possible point. Cf. Abie State Bank v. Bryan, 
282 U. S. 765, 776. The cases are therefore quite dif-
ferent from the situation where one who is anxious to 
make a clean breast of the whole affair volunteers the 
information.

Mr. Justice Holmes in McAuliffe v. New Bedford, 155 
Mass. 216, 29 N. E. 517, stated a dictum on which New 
Jersey heavily relies:

“The petitioner may have a constitutional right 
to talk politics, but he has no constitutional right to 
be a policeman. There are few employments for 
hire in which the servant does not agree to suspend 
his constitutional right of free speech, as well as of 
idleness, by the implied terms of his contract. The 
servant cannot complain, as he takes the employ-
ment on the terms which are offered him. On the 
same principle, the city may impose any reasonable 
condition upon holding offices within its control.” 
Id., at 220, 29 N. E., at 517-518.

The question in this case, howrever, is not cognizable 
in those terms. Our question is whether a State, contrary 
to the requirement of the Fourteenth Amendment, can 
use the threat of discharge to secure incriminatory evi-
dence against an employee.

We held in Slochower v. Board of Education, 350 U. S. 
551, that a public school teacher could not be discharged 
merely because he had invoked the Fifth Amendment 
privilege against self-incrimination when questioned by 
a congressional committee:

“The privilege against self-incrimination would be 
reduced to a hollow mockery if its exercise could 
be taken as equivalent either to a confession of 
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guilt or a conclusive presumption of perjury. . . . 
The privilege serves to protect the innocent who 
otherwise might be ensnared by ambiguous circum-
stances.” Id., at 557-558.

We conclude that policemen, like teachers and lawyers, 
are not relegated to a watered-down version of consti-
tutional rights.

There are rights of constitutional stature whose exer-
cise a State may not condition by the exaction of a price. 
Engaging in interstate commerce is one. Western Union 
Tel. Co. v. Kansas, 216 U. S. 1. Resort to the federal 
courts in diversity of citizenship cases is another. Terral 
v. Burke Constr. Co., 257 U. S. 529. Assertion of a First 
Amendment right is still another. Lovell v. City of 
Griffin, 303 U. S. 444; Murdock v. Pennsylvania, 319 
U. S. 105; Thomas v. Collins, 323 U. S. 516; Lamont 
v. Postmaster General, 381 U. S. 301, 305-306. The 
imposition of a burden on the exercise of a Twenty-
fourth Amendment right is also banned. Harman v. 
Forssenius, 380 U. S. 528. We now hold the protection 
of the individual under the Fourteenth Amendment 
against coerced statements prohibits use in subsequent 
criminal proceedings of statements obtained under threat 
of removal from office, and that it extends to all, whether 
they are policemen or other members of our body politic.

Reversed.

[For dissenting opinion of Mr . Justice  White , see 
post, p. 530.]

Mr . Justic e Harlan , whom Mr . Justice  Clark  and 
Mr . Justice  Stewart  join, dissenting.

The majority opinion here and the plurality opinion 
in Spevack v. Klein, post, p. 511, stem from fundamental 
misconceptions about the logic and necessities of the
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constitutional privilege against self-incrimination. I fear 
that these opinions will seriously and quite needlessly 
hinder the protection of other important public values. 
I must dissent here, as I do in Spevack.

The majority employs a curious mixture of doctrines 
to invalidate these convictions, and I confess to diffi-
culty in perceiving the intended relationships among the 
various segments of its opinion. I gather that the ma-
jority believes that the possibility that these policemen 
might have been discharged had they refused to provide 
information pertinent to their public responsibilities is 
an impermissible “condition” imposed by New Jersey 
upon petitioners’ privilege against self-incrimination. 
From this premise the majority draws the conclusion 
that the statements obtained from petitioners after a 
warning that discharge was possible were inadmissible. 
Evidently recognizing the weakness of its conclusion, 
the majority attempts to bring to its support illustra-
tions from the lengthy series of cases in which this 
Court, in light of all the relevant circumstances, has ad-
judged the voluntariness in fact of statements obtained 
from accused persons.

The majority is apparently engaged in the delicate 
task of riding two unruly horses at once: it is presumably 
arguing simultaneously that the statements were invol-
untary as a matter of fact, in the same fashion that the 
statements in Chambers v. Florida, 309 U. S. 227, and 
Haynes v. Washington, 373 U. S. 503, were thought to 
be involuntary, and that the statements were inadmis-
sible as a matter of law, on the premise that they were 
products of an impermissible condition imposed on the 
constitutional privilege. These are very different con-
tentions and require separate replies, but in my opinion 
both contentions are plainly mistaken, for reasons that 
follow.
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I.
I turn first to the suggestion that these statements were 

involuntary in fact. An assessment of the voluntariness 
of the various statements in issue here requires a more 
comprehensive examination of the pertinent circum-
stances than the majority has undertaken.

The petitioners were at all material times policemen 
in the boroughs of Bellmawr and Barrington, New Jersey. 
Garrity was Bellmawr’s chief of police and Virtue one 
of its police officers; Holroyd, Elwell, and Murray were 
police officers in Barrington. Another defendant below, 
Mrs. Naglee, the clerk of Bellmawr’s municipal court, 
has since died. In June 1961 the New Jersey Supreme 
Court sua sponte directed the State’s Attorney General 
to investigate reports of traffic ticket fixing in Bellmawr 
and Barrington. Subsequent investigations produced 
evidence that the petitioners, in separate conspiracies, 
had falsified municipal court records, altered traffic 
tickets, and diverted moneys produced from bail and 
fines to unauthorized purposes. In the course of these 
investigations the State obtained two sworn statements 
from each of the petitioners; portions of those state-
ments were admitted at trial. The petitioners were 
convicted in two separate trials of conspiracy to obstruct 
the proper administration of the state motor traffic laws, 
the cases being now consolidated for purposes of our 
review. The Supreme Court of New Jersey affirmed all 
the convictions.

The first statements were taken from the petitioners 
by the State’s Deputy Attorney General in August and 
November 1961. All of the usual indicia of duress are 
wholly absent. As the state court noted, there was “no 
physical coercion, no overbearing tactics of psychological 
persuasion, no lengthy incommunicado detention, or ef-
forts to humiliate or ridicule the defendants.” 44 N. J.
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209, 220, 207 A. 2d 689, 695. The state court found no 
evidence that any of the petitioners were reluctant to offer 
statements, and concluded that the interrogations were 
conducted with a “high degree of civility and restraint.” 
Ibid.

These conclusions are fully substantiated by the 
record. The statements of the Bellmawr petitioners were 
taken in a room in the local firehouse, for which Chief 
Garrity himself had made arrangements. None of the 
petitioners were in custody before or after the depositions 
were taken; each apparently continued to pursue his 
ordinary duties as a public official of the community. 
The statements were recorded by a court stenographer, 
who testified that he witnessed no indications of unwill-
ingness or even significant hesitation on the part of any 
of the petitioners. The Bellmawr petitioners did not have 
counsel present, but the Deputy Attorney General testi-
fied without contradiction that Garrity had informed him 
as they strolled between Garrity’s office and the firehouse 
that he had arranged for counsel, but thought that none 
would be required at that stage. The interrogations were 
not excessively lengthy, and reasonable efforts were made 
to assure the physical comfort of the witnesses. Mrs. 
Naglee, the clerk of the Bellmawr municipal court, who 
wTas known to suffer from a heart ailment, was assured 
that questioning would cease if she felt any discomfort.

The circumstances in which the depositions of the 
Barrington petitioners were taken are less certain, for 
the New Jersey Supreme Court found that there was an 
informal agreement at the Barrington trial that the de-
fendants would argue simply that the possibility of dis-
missal made the statements “involuntary as a matter of 
law.” The defense did not contend that the statements 
were the result of physical or mental coercion, or that 
the wills of the Barrington petitioners were overborne. 
Accordingly, the State was never obliged to offer evidence 
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of the voluntariness in fact of the statements. We are, 
however, informed that the three Barrington petitioners 
had counsel present as their depositions were taken. 
Insofar as the majority suggests that the Barrington 
statements are involuntary in fact, in the fashion of 
Chambers or Haynes, it has introduced a factual conten-
tion never urged by the Barrington petitioners and never 
considered by the courts of New Jersey.

As interrogation commenced, each of the petitioners 
was sworn, carefully informed that he need not give any 
information, reminded that any information given might 
be used in a subsequent criminal prosecution, and warned 
that as a police officer he was subject to a proceeding to 
discharge him if he failed to provide information relevant 
to his public responsibilities. The cautionary statements 
varied slightly, but all, except that given to Mrs. Naglee, 
included each of the three warnings.1 Mrs. Naglee was

1 The warning given to Chief Garrity is typical. “I want to advise 
you that anything you say must be said of your own free will and 
accord without any threats or promises or coercion, and anything 
you say may be, of course, used against you or any other person in 
any subsequent criminal proceedings in the courts of our state.

“You do have, under our law, as you probably know, a privilege 
to refuse to make any disclosure which may tend to incriminate 
you. If you make a disclosure with knowledge of this right or privi-
lege, voluntarily, you thereby waive that right or privilege in rela-
tion to any other questions which I might put to you relevant to 
such disclosure in this investigation.

“This right or privilege which you have is somewhat limited to the 
extent that you as a police officer under the laws of our state, 
may be subjected to a proceeding to have you removed from office 
if you refuse to answer a question put to you under oath pertaining 
to your office or your function within that office. It doesn’t mean, 
however, you can’t exercise the right. You do have the right.”

A. “No, I will cooperate.”
Q. “Understanding this, are you willing to proceed at this time 

and answer any questions?”
A. “Yes.”
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not told that she could be removed from her position at 
the court if she failed to give information pertinent to 
the discharge of her duties. All of the petitioners con-
sented to give statements, none displayed any significant 
hesitation, and none suggested that the decision to offer 
information was motivated by the possibility of discharge.

A second statement was obtained from each of the 
petitioners in September and December 1962. These 
statements were not materially different in content or 
circumstances from the first. The only significant dis-
tinction was that the interrogator did not advert even 
obliquely to any possibility of dismissal. All the peti-
tioners were cautioned that they were entitled to remain 
silent, and there was no evidence whatever of physical 
or mental coercion.

All of the petitioners testified at trial, and gave evi-
dence essentially consistent with the statements taken 
from them. At a preliminary hearing conducted at the 
Bellmawr trial to determine the voluntariness of the 
statements, the Bellmawr petitioners offered no evidence 
beyond proof of the warning given them.

The standards employed by the Court to assess the 
voluntariness of an accused’s statements have reflected 
a number of values, and thus have emphasized a variety 
of factual criteria. The criteria employed have included 
threats of imminent danger, Payne v. Arkansas, 356 
U. S. 560, physical deprivations, Reck v. Pate, 367 U. S. 
433, repeated or extended interrogation, Chambers v. 
Florida, 309 U. S. 227, limits on access to counsel or 
friends, Crooker v. California, 357 U. S. 433, length and 
illegality of detention under state law, Haynes v. Wash-
ington, 373 U. S. 503, individual weakness or incapacity, 
Lynumn v. Illinois, 372 U. S. 528, and the adequacy of 
warnings of constitutional rights, Davis v. North Caro-
lina, 384 U. S. 737. Whatever the criteria employed, 
the duty of the Court has been “to examine the entire

233-653 0 - 67 - 39
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record,” and thereby to determine whether the accused’s 
will “was overborne by the sustained pressures upon 
him.” Davis v. North Carolina, 384 U. S. 737, 741, 739.

It would be difficult to imagine interrogations to which 
these criteria of duress were more completely inappli-
cable, or in which the requirements which have subse-
quently been imposed by this Court on police questioning 
were more thoroughly satisfied. Each of the petitioners 
received a complete and explicit reminder of his con-
stitutional privilege. Three of the petitioners had coun-
sel present; at least a fourth had consulted counsel but 
freely determined that his presence was unnecessary. 
These petitioners were not in any fashion “swept from 
familiar surroundings into police custody, surrounded 
by antagonistic forces, and subjected to the techniques 
of persuasion . . . .” Miranda v. Arizona, 384 U. S. 436, 
461. I think it manifest that, under the standards devel-
oped by this Court to assess voluntariness, there is no 
basis for saying that any of these statements were made 
involuntarily.

II.
The issue remaining is whether the statements were 

inadmissible because they were “involuntary as a matter 
of law,” in that they were given after a warning that 
New Jersey policemen may be discharged for failure to 
provide information pertinent to their public responsi-
bilities. What is really involved on this score, however, 
is not in truth a question of “voluntariness” at all, but 
rather whether the condition imposed by the State on the 
exercise of the privilege against self-incrimination, namely 
dismissal from office, in this instance serves in itself to 
render the statements inadmissible. Absent evidence of 
involuntariness in fact, the admissibility of these state-
ments thus hinges on the validity of the consequence 
which the State acknowledged might have resulted if the 
statements had not been given. If the consequence is
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constitutionally permissible, there can surely be no objec-
tion if the State cautions the witness that it may follow if 
he remains silent. If both the consequence and the warn-
ing are constitutionally permissible, a witness is obliged, 
in order to prevent the use of his statements against him 
in a criminal prosecution, to prove under the standards 
established since Brown v. Mississippi, 297 U. S. 278, that 
as a matter of fact the statements were involuntarily 
made. The central issues here are therefore identical 
to those presented in Spevack v. Klein, supra: whether 
consequences may properly be permitted to result to a 
claimant after his invocation of the constitutional privi-
lege, and if so, whether the consequence in question is 
permissible. For reasons which I have stated in Spevack 
v. Klein, in my view nothing in the logic or purposes 
of the privilege demands that all consequences which 
may result from a witness’ silence be forbidden merely 
because that silence is privileged. The validity of a 
consequence depends both upon the hazards, if any, it 
presents to the integrity of the privilege and upon the 
urgency of the public interests it is designed to protect.

It can hardly be denied that New Jersey is permitted 
by the Constitution to establish reasonable qualifications 
and standards of conduct for its public employees. Nor 
can it be said that it is arbitrary or unreasonable for 
New Jersey to insist that its employees furnish the 
appropriate authorities with information pertinent to 
their employment. Cf. Beilan v. Board of Education, 357 
U. S. 399; Slochower v. Board of Education, 350 U. S. 551. 
Finally, it is surely plain that New Jersey may in par-
ticular require its employees to assist in the prevention 
and detection of unlawful activities by officers of the 
state government. The urgency of these requirements 
is the more obvious here, where the conduct in question 
is that of officials directly entrusted with the administra-
tion of justice. The importance for our systems of jus-
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tice of the integrity of local police forces can scarcely 
be exaggerated. Thus, it need only be recalled that 
this Court itself has often intervened in state criminal 
prosecutions precisely on the ground that this might 
encourage high standards of police behavior. See, e. g., 
Ashcraft v. Tennessee, 322 U. S. 143; Miranda v. Arizona, 
supra. It must be concluded, therefore, that the sanction 
at issue here is reasonably calculated to serve the most 
basic interests of the citizens of New Jersey.

The final question is the hazard, if any, which this 
sanction presents to the constitutional privilege. The 
purposes for which, and the circumstances in which, an 
officer’s discharge might be ordered under New Jersey 
law plainly may vary. It is of course possible that dis-
charge might in a given case be predicated on an impu-
tation of guilt drawn from the use of the privilege, as 
was thought by this Court to have occurred in Slochower 
v. Board of Education, supra. But from our vantage 
point, it would be quite improper to assume that New 
Jersey will employ these procedures for purposes other 
than to assess in good faith an employee’s continued fit-
ness for public employment. This Court, when a state 
procedure for investigating the loyalty and fitness of pub-
lic employees might result either in the Slochower situa-
tion or in an assessment in good faith of an employee, has 
until today consistently paused to examine the actual 
circumstances of each case. Beilan v. Board of Education, 
supra', Nelson v. Los Angeles County, 362 U. S. 1. 
I am unable to see any justification for the majority’s 
abandonment of that process; it is well calculated both to 
protect the essential purposes of the privilege and to guar-
antee the most generous opportunities for the pursuit of 
other public values. The majority’s broad prohibition, on 
the other hand, extends the scope of the privilege beyond 
its essential purposes, and seriously hampers the protec-
tion of other important values. Despite the majority’s
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disclaimer, it is quite plain that the logic of its prohibitory 
rule would in this situation prevent the discharge of 
these policemen. It would therefore entirely forbid a 
sanction which presents, at least on its face, no hazard 
to the purposes of the constitutional privilege, and 
which may reasonably be expected to serve important 
public interests. We are not entitled to assume that dis-
charges wTill be used either to vindicate impermissible 
inferences of guilt or to penalize privileged silence, but 
must instead presume that this procedure is only in-
tended and will only be used to establish and enforce 
standards of conduct for public employees.2 As such, 
it does not minimize or endanger the petitioners’ consti-
tutional privilege against self-incrimination.3

2 The legislative history of N. J. Rev. Stat. 2A:81-17.1 provides 
nothing which clearly indicates the purposes of the statute, beyond 
what is to be inferred from its face. In any event, the New Jersey 
Supreme Court noted below that the State would be entitled, even 
without the statutory authorization, to discharge state employees 
who declined to provide information relevant to their official re-
sponsibilities. There is therefore nothing to which this Court could 
properly now look to forecast the purposes for which or circum-
stances in which New Jersey might discharge those who have invoked 
the constitutional privilege.

3 The late Judge Jerome Frank thus once noted, in the course of 
a spirited defense of the privilege, that it would be entirely per-
missible to discharge police officers who decline, on grounds of the 
privilege, to disclose information pertinent to their public responsi-
bilities. Judge Frank quoted the following with approval:

“ ‘Duty required them to answer. Privilege permitted them to 
refuse to answer. They chose to exercise the privilege, but the 
exercise of such privilege was wholly inconsistent with their duty as 
police officers. They claim that they had a constitutional right to 
refuse to answer under the circumstances, but . . . they had no 
constitutional right to remain police officers in the face of their clear 
violation of the duty imposed upon them.’ Christal v. Police Com-
mission of San Francisco.” Citing 33 Cal. App. 2d 564, 92 P. 2d 416. 
(Emphasis added by Judge Frank.) United States v. Field, 193 
F. 2d 92, 106 (separate opinion).
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I would therefore conclude that the sanction provided 
by the State is constitutionally permissible. From this, it 
surely follows that the warning given of the possibility of 
discharge is constitutionally unobjectionable. Given the 
constitutionality both of the sanction and of the warning 
of its application, the petitioners would be constitution-
ally entitled to exclude the use of their statements as evi-
dence in a criminal prosecution against them only if it is 
found that the statements were, when given, involuntary 
in fact. For the reasons stated above, I cannot agree that 
these statements were involuntary in fact.

I would affirm the judgments of the Supreme Court of 
New Jersey.
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In a proceeding to discipline petitioner, a member of the New York 
bar, for professional misconduct for failure to produce demanded 
financial records and for refusal to testify at a judicial inquiry, 
petitioner defended on the ground that production of the records 
and his testimony would tend to incriminate him. The Appellate 
Division of the New York Supreme Court ordered him disbarred, 
holding that the privilege against self-incrimination was not avail-
able in light of Cohen v. Hurley, 366 U. S. 117. The New York 
Court of Appeals affirmed on the authority of Cohen v. Hurley, 
and on the further ground that the Fifth Amendment privilege 
does not apply to a demand, not for oral testimony, but for rec-
ords required by the Appellate Division to be kept by an attorney. 
Held: The judgment is reversed. Pp. 512-520.

16 N. Y. 2d 1048, 213 N. E. 2d 457, 17 N. Y. 2d 490, 214 N. E. 
2d 373, reversed.

Mr . Just ic e Doug la s , joined by The  Chi ef  Jus ti ce , Mr . Just ic e  
Blac k  and Mr . Just ice  Bre nna n , concluded that:

1. The Self-Incrimination Clause of the Fifth Amendment, 
which has been absorbed in the Fourteenth, extends its protection 
to lawyers, and should not be watered down by imposing the dis-
honor of disbarment and the deprivation of livelihood as a penalty 
for asserting it. Cohen v. Hurley, supra, is overruled. Pp. 514-516.

2. Since petitioner had been disbarred on the theory that the 
privilege against self-incrimination was applicable to the demanded 
records, but that the invocation of the privilege could lead to dis-
barment, his disbarment cannot be affirmed on the ground that the 
privilege was not applicable thereto in the first place, as that 
would deny him an opportunity to show that the records de-
manded were outside the scope of the court rule requiring attor-
neys to keep records relating to contingent fee cases, and that the 
records demanded had no “public aspects.” Pp. 516-519.

Mr . Just ice  Fort as  concluded that:
1. Cohen v. Hurley should be overruled, and petitioner cannot be 

disbarred for asserting his privilege against self-incrimination. Pp. 
519-520.
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2. The right of a lawyer, who is not an employee of the State, 
to remain silent, is to be distinguished from that of a public 
employee who is asked questions by his employer directly relating 
to the performance of his official duties. P. 519.

3. As stated in Mr . Just ice  Dougl as ’ opinion, the issue of the 
validity and scope of the required records doctrine is not appro-
priately presented here. P. 520.

Lawrence J. Latt'o argued the cause for petitioner. 
With him on the briefs were William H. Dempsey, Jr., 
and Martin J. Flynn.

Solomon A. Klein, respondent, pro se, argued the cause 
and filed a brief.

Briefs of amici curiae, urging reversal, were filed by 
Israel Steingold, for the American Trial Lawyers Asso-
ciation; Herman B. Gerringer for the New York State 
Association of Trial Lawyers; Ralph Shapiro for the New 
York City Chapter of the National Lawyers Guild; and 
by Emanuel Redfield for the New York Civil Liberties 
Union.

John G. Bonomi filed a brief for the Association of the 
Bar of the City of New York, as amicus curiae, urging 
affirmance.

Mr . Just ice  Dougla s  announced the judgment of the 
Court and delivered an opinion in which The  Chief  
Justi ce , Mr . Justic e  Black  and Mr . Justi ce  Brennan  
concur.

This is a proceeding to discipline petitioner, a mem-
ber of the New York Bar, for professional misconduct. 
Of the various charges made, only one survived, viz., the 
refusal of petitioner to honor a subpoena duces tecum 
served on him in that he refused to produce the de-
manded financial records and refused to testify at the 
judicial inquiry. Petitioner’s sole defense was that the 
production of the records and his testimony would tend
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to incriminate him. The Appellate Division of the New 
York Supreme Court ordered petitioner disbarred, holding 
that the constitutional privilege against self-incrimina-
tion was not available to him in light of our decision in 
Cohen v. Hurley, 366 U. S. 117. See 24 App. Div. 2d 653. 
The Court of Appeals affirmed, 16 N. Y. 2d 1048, 213 
N. E. 2d 457, 17 N. Y. 2d 490, 214 N. E. 2d 373. The 
case is here on certiorari which we granted to determine 
whether Cohen v. Hurley, supra, had survived Malloy v. 
Hogan, 378 U. S. 1.

Cohen v. Hurley was a five-to-four decision rendered 
in 1961. It is practically on all fours with the pres-
ent case. There, as here, an attorney relying on his 
privilege against self-incrimination refused to testify 
and was disbarred. The majority of the Court allowed 
New York to construe her own privilege against self-
incrimination so as not to make it available in judicial 
inquiries of this character (366 U. S., at 125-127) and 
went on to hold that the Self-Incrimination Clause of the 
Fifth Amendment was not applicable to the States by 
reason of the Fourteenth. Id., at 127-129. The minority 
took the view that the full sweep of the Fifth Amend-
ment had been absorbed into the Fourteenth and ex-
tended its protection to lawyers as well as other persons.

In 1964 the Court in another five-to-four decision held 
that the Self-Incrimination Clause of the Fifth Amend-
ment was applicable to the States by reason of the Four-
teenth. Malloy v. Hogan, 378 U. S. 1. While Cohen v. 
Hurley was not overruled, the majority indicated that the 
principle on which it rested had been seriously eroded. 
378 U. S., at 11. One minority view espoused by Mr . 
Justi ce  Harlan  and Mr . Justi ce  Clark  stated that 
Cohen v. Hurley flatly decided that the Self-Incrimination 
Clause of the Fifth Amendment was not applicable 
against the States (id., at 17) and urged that it be fol-
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lowed. The others in dissent—Mr . Justice  White  and 
Mr . Justi ce  Stewart —thought that on the facts of the 
case the privilege was not properly invoked and that the 
state trial judge should have been sustained in ruling that 
the answers would not tend to incriminate. Id., at 33-38.

The Appellate Division distinguished Malloy v. Hogan 
on the ground that there the petitioner was not a mem-
ber of the Bar. 24 App. Div. 2d, at 654. And the Court 
of Appeals rested squarely on Cohen v. Hurley as one of 
the two grounds for affirmance.1

And so the question emerges whether the principle of 
Malloy v. Hogan is inapplicable because petitioner is a 
member of the Bar. We conclude that Cohen v. Hurley 
should be overruled, that the Self-Incrimination Clause 
of the Fifth Amendment has been absorbed in the Four-
teenth, that it extends its protection to lawyers as well 
as to other individuals, and that it should not be watered 
down by imposing the dishonor of disbarment and the 
deprivation of a livelihood as a price for asserting it. 
These views, expounded in the dissents in Cohen v. 
Hurley, need not be elaborated again.

We said in Malloy v. Hogan:
“The Fourteenth Amendment secures against state 
invasion the same privilege that the Fifth Amend-
ment guarantees against federal infringement—the 
right of a person to remain silent unless he chooses 
to speak in the unfettered exercise of his own will, 
and to suffer no penalty ... for such silence.” 378 
U. S., at 8.1 2

1 “Order affirmed on the authority of Cohen v. Hurley (366 U. S. 
117) and on the further ground that the Fifth Amendment privi-
lege does not apply to a demand, not for oral testimony, but that 
an attorney produce records required by law to be kept by him 
(Davis v. United States, 328 U. S. 582; Shapiro v. United States, 
335 U. S. 1).” 16 N. Y. 2d 1048, 1050, 213 N. E. 2d 457-458.

2 Kimm v. Rosenberg, 363 U. S. 405, much relied on here, was a 
five-to-four decision the other way and accurately reflected the pre-
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In this context “penalty” is not restricted to fine or 
imprisonment. It means, as we said in Griffin v. Cali-
fornia, 380 U. S. 609, the imposition of any sanction 
which makes assertion of the Fifth Amendment privilege 
“costly.” Id., at 614. We held in that case that the Fifth 
Amendment, operating through the Fourteenth, “forbids 
either comment by the prosecution on the accused’s 
silence or instructions by the court that such silence is 
evidence of guilt.” Id., at 615. What we said in Malloy 
and Griffin is in the tradition of the broad protection 
given the privilege at least since Boyd v. United States, 
116 U. S. 616, 634-635, where compulsory production of 
books and papers of the owner of goods sought to be 
forfeited was held to be compelling him to be a witness 
against himself.

“It may be that it is the obnoxious thing in its 
mildest and least repulsive form; but illegitimate 
and unconstitutional practices get their first footing 
in that way, namely, by silent approaches and slight 
deviations from legal modes of procedure. This can 
only be obviated by adhering to the rule that con-
stitutional provisions for the security of person and 
property should be liberally construed. A close and 
literal construction deprives them of half their effi-
cacy, and leads to gradual depreciation of the right, 
as if it consisted more in sound than in substance. 
It is the duty of courts to be watchful for the con-
stitutional rights of the citizen, and against any 
stealthy encroachments thereon.” 116 U. S., at 635.

Malloy v. Hogan construction of the Fifth Amendment. We do not 
stop to re-examine all the other prior decisions of that vintage to 
determine which of them, if any, would be decided the other way 
because of “the right of a person to remain silent unless he chooses 
to speak in the unfettered exercise of his own will, and to suffer no 
penalty ... for such silence,” as declared in Malloy v. Hogan, supra, 
at 8. (Italics added.)
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The threat of disbarment and the loss of professional 
standing, professional reputation, and of livelihood are 
powerful forms of compulsion to make a lawyer relin-
quish the privilege. That threat is indeed as powerful 
an instrument of compulsion as “the use of legal process 
to force from the lips of the accused individual the evi-
dence necessary to convict him . . . .” United States v. 
White, 322 U. S. 694, 698. As we recently stated in 
Miranda v. Arizona, 384 U. S. 436, 461, “In this Court, 
the privilege has consistently been accorded a liberal 
construction.” It is in that tradition that we overrule 
Cohen v. Hurley. We find no room in the privilege 
against self-incrimination for classifications of people so 
as to deny it to some and extend it to others. Lawyers 
are not excepted from the words “No person . . . shall 
be compelled in any criminal case to be a witness against 
himself”; and we can imply no exception. Like the 
school teacher in Slochower v. Board of Education, 350 
U. S. 551, and the policemen in Garrity v. New Jersey,3 
ante, p. 493, lawyers also enjoy first-class citizenship.

The Court of Appeals alternately affirmed the judg-
ment disbarring petitioner on the ground that under 
Shapiro v. United States, 335 U. S. 1, and the required 
records doctrine he was under a duty to produce the 
withheld records. The Court of Appeals did not elabo-
rate on the point; nor did the Appellate Division advert 
to it. At the time in question the only Rule governing 
the matter was entitled “Preservation of records of 
actions, claims and proceedings.” 4 It provided that in 
cases involving “contingent fee compensation” attorneys

3 Whether a policeman, who invokes the privilege when his conduct 
as a police officer is questioned in disciplinary proceedings, may be 
discharged for refusing to testify is a question we did not reach.

4 Rule 5 of the Special Rules of the Second Dept., Appellate Divi-
sion. Rule 5 was subsequently amended and renumbered as Special 
Rule IV (6). See Civil Practice Annual of New York 9-24 (1964).
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for all the parties shall preserve “the pleadings, records 
and other papers pertaining to such action, claim and 
proceeding, and also all data and memoranda of the 
disposition thereof, for the period of at least five years 
after any settlement or satisfaction of the action, claim 
or proceeding or judgment or final order thereon, or 
after the dismissal or discontinuance of any action or 
proceeding brought.”

The documents sought in the subpoena were petitioner’s 
daybook, cash receipts book, cash disbursements book, 
checkbook stubs, petty cashbook and vouchers, general 
ledger and journal, canceled checks and bank statements, 
passbooks and other evidences of accounts, record of 
loans made, payroll records, and state and federal tax 
returns and worksheets relative thereto.

The Shapiro case dealt with a federal price control 
regulation requiring merchants to keep sales records. 
The Court called them records with “public aspects,” as 
distinguished from private papers (335 U. S., at 34); 
and concluded by a divided vote that their compelled 
production did not violate the Fifth Amendment. We 
are asked to overrule Shapiro. But we find it unneces-
sary to reach it.

Rule 5, requiring the keeping of records, was broad and 
general—“the pleadings, records and other papers per-
taining to such action, claim and proceeding, and also 
all data and memoranda of the disposition thereof.” The 
detailed financial aspects of contingent-fee litigation 
demanded might possibly by a broad, generous construc-
tion of the Rule be brought within its intendment. Our 
problem, however, is different. Neither the referee of the 
inquiry, nor counsel for the inquiry, nor the Appellate 
Division of the New York Supreme Court questioned the 
applicability of the privilege against self-incrimination 
to the records. All proceeded on the basis that peti-
tioner could invoke the privilege with respect to the
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records, but that the price he might have to pay was 
disbarment. The Court of Appeals was the first to sug-
gest that the privilege against self-incrimination was not 
applicable to the records. Petitioner, however, had been 
disbarred on the theory that the privilege was applicable 
to the records, but that the invocation of the privilege 
could lead to disbarment. His disbarment cannot be af-
firmed on the ground that the privilege was not appli-
cable in the first place. Cole v. Arkansas, 333 U. S. 196, 
201. For that procedure would deny him all opportunity 
at the trial to show that the Rule, fairly construed and 
understood, should not be given a broad sweep 5 and to

5 Counsel for respondent conceded on oral argument that the 
subpoena was broader than Rule 5:

“Q. Is this subpoena coextensive with the provisions of the order 
about keeping the financial records or does the subpoena go beyond ?

“A. I would say in my judgment it goes beyond. . . . There is 
room for reasonable argument that some of the items called for 
in the subpoena might perhaps be argued to not come within the 
required records I am talking about.

“Q. Would you mind relating those to us? Tell us what those 
are. . . . Cash disbursements?

“A. I would say do come under the records. ... I would ex-
clude as not coming within the statute the federal and state tax 
returns for example. . . .

“Q. How about worksheets . . . ?
“A. Worksheets? Out. . . .
“Q. You mean all of item 12 . . . would be out?
“A. Item 12—copies of federal and state tax returns, account-

ants’ worksheets, and all other ... I do not include them.
“Q. They would all be outside the rules?
“A. Yes.

“Q. But the demand was for records beyond the records that 
he was required to keep.

“A. [T]he New York Court of Appeals, speaking for the State 
of New York, says these are required records.

“Q. I suppose that if he produced just the records that were re-
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make a record that the documents demanded by the 
subpoena had no “public aspects” within the required 
records rule but were private papers.

Reversed.

Mr . Justic e  Fortas , concurring in the judgment.
I agree that Cohen v. Hurley, 366 U. S. 117 (1961), 

should be overruled. But I would distinguish between 
a lawyer’s right to remain silent and that of a public 
employee who is asked questions specifically, directly, 
and narrowly relating to the performance of his official 
duties as distinguished from his beliefs or other matters 
that are not within the scope of the specific duties which 
he undertook faithfully to perform as part of his em-
ployment by the State. This Court has never held, for 
example, that a policeman may not be discharged for 
refusal in disciplinary proceedings to testify as to his 
conduct as a police officer. It is quite a different matter 
if the State seeks to use the testimony given under this 

quired—that he was required to keep—that that might very well 
constitute a waiver as to other records.

“A. No, no it would not. . . .
“Q. Why not?
“A. Because if the other records were held not to come within 

the required records doctrine he would have the privilege to do 
that, but he has no privilege.

“Q. I am not sure. Are you sure about that? ... I would 
say that the common understanding is that if he produces some of 
the records relating to a given subject matter, that is a waiver of 
privilege as to the balance of the records relating to the subject 
matter. Am I wrong about that?

“A. I would not agree with that. It is an argument that could 
be made but I would disagree with it for this reason. Under the 
doctrine of Shapiro v. United States, he has no Fifth Amendment 
privilege as to records that are required to be kept. He does have 
Fifth Amendment privilege as to records he is not required to keep 
and also as to refusal to give oral testimony.”
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lash in a subsequent criminal proceeding. Garrity v. New 
Jersey, ante, p. 493.

But a lawyer is not an employee of the State. He 
does not have the responsibility of an employee to ac-
count to the State for his actions because he does not 
perform them as agent of the State. His responsibility 
to the State is to obey its laws and the rules of conduct 
that it has generally laid down as part of its licensing 
procedures. The special responsibilities that he assumes 
as licensee of the State and officer of the court do not 
carry with them a diminution, however limited, of his 
Fifth Amendment rights. Accordingly, I agree that 
Spevack could not be disbarred for asserting his privilege 
against self-incrimination.

If this case presented the question whether a lawyer 
might be disbarred for refusal to keep or to produce, upon 
properly authorized and particularized demand, records 
which the lawyer was lawfully and properly required to 
keep by the State as a proper part of its functions in 
relation to him as licensor of his high calling, I should 
feel compelled to vote to affirm, although I would be 
prepared in an appropriate case to re-examine the scope 
of the principle announced in Shapiro v. United States, 
335 U. S. 1 (1948). I am not prepared to indicate doubt 
as to the essential validity of Shapiro. However, I agree 
that the required records issue is not appropriately pre-
sented here, for the reasons stated by my Brother 
Douglas . On this basis I join in the judgment of the 
Court.

Mr . Justi ce  Harlan , whom Mr . Justic e Clark  and 
Mr . Justice  Stewart  join, dissenting.

This decision, made in the name of the Constitution, 
permits a lawyer suspected of professional misconduct 
to thwart direct official inquiry of him without fear of 
disciplinary action. What is done today will be dis-
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heartening and frustrating to courts and bar associations 
throughout the country in their efforts to maintain high 
standards at the bar.

It exposes this Court itself to the possible indignity 
that it may one day have to admit to its own bar such 
a lawyer unless it can somehow get at the truth of suspi-
cions, the investigation of which the applicant has pre-
viously succeeded in blocking. For I can perceive no 
distinction between “admission” and “disbarment” in the 
rationale of what is now held. The decision might even 
lend some color of support for justifying the appointment 
to the bench of a lawyer who, like petitioner, prevents 
full inquiry into his professional behavior. And, still 
more pervasively, this decision can hardly fail to en-
courage oncoming generations of lawyers to think of their 
calling as imposing on them no higher standards of 
behavior than might be acceptable in the general market-
place. The soundness of a constitutional doctrine 
carrying such denigrating import for our profession is 
surely suspect on its face.

Six years ago a majority of this Court, in Cohen v. 
Hurley, 366 U. S. 117, set its face against the doctrine 
that now prevails, bringing to bear in support of the 
Court’s holding, among other things, the then-estab-
lished constitutional proposition that the Fourteenth 
Amendment did not make applicable to the States the 
Fifth Amendment as such. Three years later another 
majority of the Court, in Malloy v. Hogan, 378 U. S. 1, 
decided to make the Fifth Amendment applicable to the 
States and in doing so cast doubt on the continuing 
vitality of Cohen v. Hurley. The question now is 
whether Malloy requires the overruling of Cohen in its 
entirety. For reasons that follow I think it clear that it 
does not.

It should first be emphasized that the issue here is 
plainly not whether lawyers may “enjoy first-class citi-

233-653 0 - 67 - 40
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zenship.” Nor is the issue whether lawyers may be de-
prived of their federal privilege against self-incrimination, 
whether or not criminal prosecution is undertaken against 
them. These diversionary questions have of course not 
been presented or even remotely suggested by this case 
either here or in the courts of New York. The plurality 
opinion’s vivid rhetoric thus serves only to obscure the 
issues with which we are actually confronted, and to 
hinder their serious consideration. The true question 
here is instead the proper scope and effect of the priv-
ilege against self-incrimination under the Fourteenth 
Amendment in state disciplinary proceedings against 
attorneys.1 In particular, we are required to determine 
whether petitioner’s disbarment for his failure to pro-
vide information relevant to charges of misconduct in 
carrying on his law practice impermissibly vitiated the 
protection afforded by the privilege. This important 
question warrants more complete and discriminating 
analysis than that given to it by the plurality opinion.

This Court reiterated only last Term that the consti-
tutional privilege against self-incrimination “has never 
been given the full scope which the values it helps to pro-
tect suggest.” Schmerber v. California, 384 U. S. 757, 
762. The Constitution contains no formulae with which 
we can calculate the areas within this “full scope” to 
which the privilege should extend, and the Court has 
therefore been obliged to fashion for itself standards for 
the application of the privilege. In federal cases stem-
ming from Fifth Amendment claims, the Court has 
chiefly derived its standards from consideration of two 
factors: the history and purposes of the privilege, and 
the character and urgency of the other public interests 

1 No claim has been made either here or in the state courts that 
the underlying facts representing petitioner’s alleged conduct were 
not such as to entitle him to claim the privilege against self-
incrimination. We therefore deal with the case on the premise 
that his claim of privilege was properly asserted.
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involved. See, e. g., Orloff v. Willoughby, 345 U. S. 83; 
Davis v. United States, 328 U. S. 582; Shapiro n . United 
States, 335 U. S. 1. If, as Malloy v. Hogan, supra, sug-
gests, the federal standards imposed by the Fifth Amend-
ment are now to be extended to the States through the 
Fourteenth Amendment, see also Griffin v. California, 380 
U. S. 609, it would follow that these same factors must be 
no less relevant in cases centering on Fourteenth Amend-
ment claims. In any event, the construction consistently 
given to the Fourteenth Amendment by this Court would 
require their consideration. Bates v. City of Little Rock, 
361 U. S. 516. I therefore first turn to these factors to 
assess the validity under the Fourteenth Amendment 
of petitioner’s disbarment.

It cannot be claimed that the purposes served by the 
New York rules at issue here, compendiously aimed at 
“ambulance chasing” and its attendant evils, are un-
important or unrelated to the protection of legitimate 
state interests. This' Court has often held that the 
States have broad authority to devise both requirements 
for admission and standards of practice for those who 
wish to enter the professions. E. g., Hawker v. New 
York, 170 U. S. 189; Dent v. West Virginia, 129 U. S. 
114; Barsky v. Board of Regents, 347 U. S. 442. The 
States may demand any qualifications which have “a 
rational connection with the applicant’s fitness or capac-
ity,” Schware v. Board of Bar Examiners, 353 U. S. 
232, 239, and may exclude any applicant who fails to 
satisfy them. In particular, a State may require evi-
dence of good character, and may place the onus of its 
production upon the applicant. Konigsberg v. State 
Bar of California, 366 U. S. 36. Finally, a State may 
without constitutional objection require in the same 
fashion continuing evidence of professional and moral 
fitness as a condition of the retention of the right to 
practice. Cohen v. Hurley, 366 U. S. 117. All this is 
in no way questioned by today’s decision.
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As one prerequisite of continued practice in New 
York, the Appellate Division, Second Department, of 
the Supreme Court of New York has determined that 
attorneys must actively assist the courts and the appro-
priate professional groups in the prevention and detec-
tion of unethical legal activities. The Second Depart-
ment demands that attorneys maintain various records, 
file statements of retainer in certain kinds of cases, and 
upon request provide information, all relevant to the 
use by the attorneys of contingent fee arrangements in 
such cases. These rules are intended to protect the pub-
lic from the abuses revealed by a lengthy series of in-
vestigations of malpractices in the geographical area 
represented by the Second Department. It cannot be 
said that these conditions are arbitrary or unreasonable, 
or that they are unrelated to an attorney’s continued 
fitness to practice. English courts since Edward I have 
endeavored to regulate the qualification and practice of 
lawyers, always in hope that this might better assure 
the integrity and evenhandedness of the administration 
of justice.2 Very similar efforts have been made in the 
United States since the 17th century.3 These efforts 
have protected the systems of justice in both countries 
from abuse, and have directly contributed to public con-
fidence in those systems. Such efforts give appropriate 
recognition to the principle accepted both here and in 
England that lawyers are officers of the court who per-
form a fundamental role in the administration of justice.4 
The rules at issue here are in form and spirit a continua-

2 The history of these efforts is outlined in Cohen, A History of 
the English Bar and Attornatus to 1450, 277 et seq., 2 Holdsworth, A 
History of English Law 317, 504 et seq.; 6 id., 431 et seq.

3 These efforts are traced in Warren, History of the American 
Bar, passim.

4 Evidences of this principle may be found in the opinions of this 
Court. See, e. g., Ex parte Bradley, 7 Wall. 364; Powell v. Alabama, 
287 U. S. 45; Gideon v. Wainwright, 372 U. S. 335.
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tion of these efforts, and accordingly are reasonably 
calculated to serve the most enduring interests of the 
citizens of New York.

Without denying the urgency or significance of the pub-
lic purposes served by these rules, the plurality opinion 
has seemingly concluded that they may not be enforced 
because any consequence of a claim of the privilege against 
self-incrimination which renders that claim “costly” is 
an “instrument of compulsion” which impermissibly in-
fringes on the protection offered by the privilege. Apart 
from brief obiter dicta in recent opinions of this Court, 
this broad proposition is entirely without support in 
the construction hitherto given to the privilege, and is 
directly inconsistent with a series of cases in which this 
Court has indicated the principles which are properly 
applicable here. The Court has not before held that 
the Federal Government and the States are forbidden 
to permit any consequences to result from a claim of 
the privilege; it has instead recognized that such con-
sequences may vary widely in kind and intensity, and 
that these differences warrant individual examination 
both of the hazard, if any, offered to the essential pur-
poses of the privilege, and of the public interests pro-
tected by the consequence. This process is far better 
calculated than the broad prohibition embraced by the 
plurality to serve both the purposes of the privilege and 
the other important public values which are often at 
stake in such cases. It would assure the integrity of the 
privilege, and yet guarantee the most generous oppor-
tunities for the pursuit of other public values, by 
selecting the rule or standard most appropriate for the 
hazards and characteristics of each consequence.

One such rule has already been plainly approved by 
this Court. It seems clear to me that this rule is appli-
cable to the situation now before us. The Court has 
repeatedly recognized that it is permissible to deny a 
status or authority to a claimant of the privilege against
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self-incrimination if his claim has prevented full assess-
ment of his qualifications for the status or authority. 
Under this rule, the applicant may not both decline to 
disclose information necessary to demonstrate his fitness, 
and yet demand that he receive the benefits of the 
status. He may not by his interjection of the privilege 
either diminish his obligation to establish his qualifica-
tions, or escape the consequences exacted by the State 
for a failure to satisfy that obligation.

This rule was established by this Court in Orloff v. 
Willoughby, 345 U. S. 83. The Court there held that a 
doctor who refused, under a claim of the privilege against 
self-incrimination, to divulge whether he was a Commu-
nist was not entitled by right to receive a commission 
as an Army officer, although he had apparently satisfied 
every other prerequisite for a commission. The Court 
expressly noted that “[n]o one believes he can be pun-
ished” for asserting the privilege, but said that it had 
“no hesitation” in holding that the petitioner nonethe-
less could not both rely on the privilege to deny relevant 
information to the commissioning authorities and de-
mand that he be appointed to a position of “honor and 
trust.” 345 U. S., at 91. The Court concluded that “we 
cannot doubt that the President of the United States, 
before certifying his confidence in an officer and appoint-
ing him to a commissioned rank, has the right to learn 
whatever facts the President thinks may affect his 
fitness.” Ibid.

Analogous problems were involved in Kimm v. Rosen-
berg, 363 U. S. 405, in which the Court held that an alien 
whose deportation had been ordered was ineligible for 
a discretionary order permitting his voluntary departure. 
The alien was held to be ineligible because he had failed 
to establish that he was not affiliated with the Com-
munist Party, in that he refused to answer questions 
about membership in the Party on grounds that the 
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answers might incriminate him. The petitioner could 
not prevent the application of a sanction imposed as a 
result of his silence by interposing the privilege against 
self-incrimination as a basis for that silence.

These principles have also been employed by this 
Court to hold that failure to incriminate one’s self can 
result in denial of the removal of one’s case from a 
state to a federal court, Maryland v. Soper (No. 1), 270 
U. S. 9, and by the Fourth Circuit to hold that a bank-
rupt’s failure to disclose the disposition of his property, 
although disclosure might incriminate him, requires the 
denial of a discharge in bankruptcy. Kaufman v. 
Hurwitz, 176 F. 2d 210.

This Court has applied similar principles in a series 
of cases involving claims under the Fourteenth Amend-
ment. These cases all antedate Malloy v. Hogan, and 
thus are presumably now subject to the “federal stand-
ards,” but until today those standards included the 
principles of Orloff v. Willoughby, and Malloy v. Hogan 
therefore could not alone require a different result. The 
fulcrum of these cases has been Slochower v. Board of 
Education, 350 U. S. 551. The appellant there was an 
associate professor at Brooklyn College who invoked the 
Fifth Amendment privilege before an investigating com-
mittee of the United States Senate, and wras subsequently 
discharged from his position at the college by reason of 
that occurrence. The Court held that his removal was 
a denial of the due process demanded by the Fourteenth 
Amendment. Its reasons were apparently two: first, the 
Board had attached a “sinister meaning,” in the form of 
an imputation of guilt, to Slochower’s invocation of the 
privilege; and second, the Board was not engaged in a 
bona fide effort to elicit information relevant to assess 
the “qualifications of its employees.” The state author-
ities “had possessed the pertinent information for 12 
years,” and in any event the questions put to Slochower
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by the committee were “wholly unrelated” to his uni-
versity functions. 350 U. S., at 558.

The elements of the holding in Slochower have sub-
sequently been carefully considered on several occasions 
by this Court. See, e. g., Beilan v. Board of Education, 
357 U. S. 399; Lerner v. Casey, 357 U. S. 468; Nelson v. 
Los Angeles County, 362 U. S. 1. These cases, when 
read with Slochower, make plain that so long as state 
authorities do not derive any imputation of guilt from 
a claim of the privilege, they may in the course of a 
bona fide assessment of an employee’s fitness for public 
employment require that the employee disclose informa-
tion reasonably related to his fitness, and may order his 
discharge if he declines. Identical principles have been 
applied by this Court to applicants for admission to the 
bar who have refused to produce information pertinent 
to their professional and moral qualifications. Konigs-
berg v. State Bar of California, 366 U. S. 36; In re 
Anastaplo, 366 U. S. 82. In sum, all these cases adopted 
principles under the Fourteenth Amendment which 
are plainly congruent with those applied in Orloff v. 
Willoughby, supra, and other federal cases to Fifth 
Amendment claims.

The petitioner here does not contend, and the plurality 
opinion does not suggest, that the state courts have 
derived any inference of guilt from petitioner’s claim of 
the privilege. The state courts have expressly disclaimed 
all such inferences. 24 App. Div. 2d 653, 654. Nor is 
it suggested that the proceedings against petitioner were 
not an effort in good faith to assess his qualifications for 
continued practice in New York, or that the information 
sought from petitioner was not reasonably relevant to 
those qualifications. It would therefore follow that 
under the construction consistently given by this Court 
both to the privilege under the Fifth Amendment and 
to the Due Process Clause of the Fourteenth Amendment, 
petitioner’s disbarment is constitutionally permissible.
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The plurality opinion does not pause either to acknowl-
edge the previous handling of these issues or to explain 
why the privilege must now be supposed to forbid all 
consequences which may result from privileged silence. 
This is scarcely surprising, for the plurality opinion would 
create a novel and entirely unnecessary extension of the 
privilege which would exceed the needs of the privilege’s 
purpose and seriously inhibit the protection of other 
public interests. The petitioner was not denied his 
privilege against self-incrimination, nor was he penalized 
for its use; he was denied his authority to practice law 
within the State of New York by reason of his failure to 
satisfy valid obligations imposed by the State as a con-
dition of that authority. The only hazard in this process 
to the integrity of the privilege is the possibility that it 
might induce involuntary disclosures of incriminating 
materials; the sanction precisely calculated to elim-
inate that hazard is to exclude the use by prosecuting 
authorities of such materials and of their fruits. This 
Court has, upon proof of involuntariness, consistently for-
bidden their use since Brown v. Mississippi, 297 U. S. 278, 
and now, as my Brother White  has emphasized, the plu-
rality has intensified this protection still further with the 
broad prohibitory rule it has announced today in Garrity 
n . New Jersey, ante, p. 493. It is true that this Court has 
on occasion gone a step further, and forbidden the prac-
tices likely to produce involuntary disclosures, but those 
cases are readily distinguishable. They have uniformly 
involved either situations in which the entire process was 
thought both to present excessive risks of coercion and 
to be foreign to our accusatorial system, as in Miranda 
n . Arizona, 384 U. S. 436, or situations in which the only 
possible purpose of the practice was thought to be to 
penalize the accused for his use of the constitutional 
privilege, as in Griffin v. California, 380 U. S. 609. Both 
situations are plainly remote from that in issue here. 
None of the reasons thought to require the prohibitions
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established in those cases have any relevance in the 
situation now before us; nothing in New York’s efforts 
in good faith to assure the integrity of its judicial system 
destroys, inhibits, or even minimizes the petitioner’s con-
stitutional privilege. There is therefore no need to 
speculate whether lawyers, or those in any other pro-
fession or occupation, have waived in some unspecified 
fashion a measure of the protection afforded by the con-
stitutional privilege; it suffices that the State is earnestly 
concerned with an urgent public interest, and that it has 
selected methods for the pursuit of that interest which 
do not prevent attainment of the privilege’s purposes.

I think it manifest that this Court is required neither 
by the logic of the privilege against self-incrimination 
nor by previous authority to invalidate these state rules, 
and thus to overturn the disbarment of the petitioner. 
Today’s application of the privilege serves only to hamper 
appropriate protection of other fundamental public 
values.5

In view of these conclusions, I find it unnecessary to 
reach the alternative basis of the Court of Appeals’ 
decision, the “required records doctrine.” See Shapiro 
v. United States, 335 U. S. 1.

I would affirm the judgment of disbarment.

Mr . Just ice  White , dissenting.*
In No. 13, Garrity v. New Jersey, the Court apparently 

holds that in every imaginable circumstance the threat

5 It should be noted that the principle that a license or status may 
be denied to one who refuses, under the shelter of the constitutional 
privilege, to disclose information pertinent to that status or privilege, 
has been adopted in a variety of situations by statute. See, e. g., 
12 U. S. C. §481; 47 U. S. C. §§308 (b), 312 (a)(4); 5 U. S. C. 
§ 2283.

*[This opinion applies also to No. 13, Garrity v. New Jersey, ante, 
p. 493.]
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of discharge issued by one public officer to another will 
be impermissible compulsion sufficient to render subse-
quent answers to questions inadmissible in a criminal 
proceeding. I would agree that in some, if not in most, 
cases this would be the proper result. But the circum-
stances of such confrontations are of infinite variety. 
Rather than the Court’s inflexible, per se rule, the mat-
ter should be decided on the facts of each particular case. 
In the situation before us now, I agree with my Brother 
Harlan  that the findings of the two courts below should 
not be overturned.

However that may be, with Garrity on the books, the 
Court compounds its error in Spevack v. Klein, No. 62. 
The petitioner in that case refused to testify and to 
produce any of his records. He incriminated himself in no 
way whatsoever. The Court nevertheless holds that he 
may not be disbarred for his refusal to do so. Such a rule 
would seem justifiable only on the ground that it is an 
essential measure to protect against self-incrimination— 
to prevent what may well be a successful attempt to 
elicit incriminating admissions. But Garrity excludes 
such statements, and their fruits, from a criminal pro-
ceeding and therefore frustrates in advance any effort to 
compel admissions which could be used to obtain a crim-
inal conviction. I therefore see little legal or practical 
basis, in terms of the privilege against self-incrimination 
protected by the Fifth Amendment, for preventing the 
discharge of a public employee or the disbarment of a 
lawyer who refuses to talk about the performance of his 
public duty.f

+ The opinion of my Brother Dou gl as  professes not to resolve 
whether policemen may be discharged for refusing to cooperate 
with an investigation into alleged misconduct. However, the reason-
ing used to reach his result in the case of lawyers would seemingly 
apply with equal persuasiveness in the case of public employees.
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In Murphy v. W ater front Comm’n, 378 U. S. 52, the 
Court held that “a state witness may not be compelled 
to give testimony which may be incriminating under 
federal law unless the compelled testimony and its fruits 
cannot be used in any manner by federal officials in 
connection with a criminal prosecution against him.” 
378 U. S., at 79. To implement this holding the Court 
further ruled that the Federal Government would be 
constitutionally prohibited from making any such use 
of compelled testimony and its fruits. This holding was 
based on the desirability of accommodating the interests 
of the State and the Federal Government in investigating 
and prosecuting crime.

A similar accommodation should be made here, al-
though the multiple interests involved are those of the 
State alone. The majority does not deny that the State 
and its citizens have a legitimate interest in ridding 
themselves of faithless officers. Admittedly, however, 
in attempting to determine the present qualifications of 
an employee by consultation with the employee himself, 
the State may ask for information which, if given, would 
not only result in a discharge but would be very useful 
evidence in a criminal proceeding. Garrity, in my view, 
protects against the latter possibility. Consequently, I 
see no reason for refusing to permit the State to pursue 
its other valid interest and to discharge an employee who 
refuses to cooperate in the State’s effort to determine his 
qualifications for continued employment.

In my view, Spevack was properly disbarred. With 
all due respect, I therefore dissent.
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Syllabus.

McLEOD, REGIONAL DIRECTOR, NATIONAL 
LABOR RELATIONS BOARD v. GENERAL 

ELECTRIC CO. et  al .

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SECOND CIRCUIT.

No. 645. Decided January 16, 1967*

The union (IUE) filed an unfair labor practice charge against 
respondent company (GE) under §§ 8 (a)(1) and (5) of the 
National Labor Relations Act, as amended, because of GE’s refusal 
to bargain collectively over a new contract, such refusal having 
been based upon lUE’s inclusion among the bargaining representa-
tives of persons from other labor organizations. The NLRB’s 
Regional Director issued a complaint and notice of hearing and 
secured from the District Court a temporary injunction under 
§ 10 (j) restraining GE from declining to meet with lUE’s desig-
nated representatives. The Court of Appeals, applying a different 
standard under § 10 (j) from the one used by the District Court, 
reversed. Thereafter IUE and GE entered into a three-year agree-
ment to replace the expired contract. Held: The Court of Appeals’ 
judgment is set aside so that the District Court can determine 
the effect of the new contract upon the appropriateness of in-
junctive relief, the proper standard under § 10 (j) being imma-
terial if relief thereunder is now improper whichever standard is 
applied.

Certiorari granted; 366 F. 2d 847, set aside and remanded.

Solicitor General Marshall, Richard A. Posner, Arnold 
Ordman, Dominick L. Manoli and Norton J. Come for 
petitioner in No. 645.

Irving Abramson and Ruth Weyand for petitioner in 
No. 774 and for respondent International Union of Elec-
trical, Radio & Machine Workers, AFL-CIO, in No. 645.

David L. Benetar for respondent General Electric Co. 
in both cases.

*Together with No. 774, International Union of Electrical, Radio 
A Machine Workers, AFL-CIO v. General Electric Co. et al., also 
on petition for writ of certiorari to the same court.
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Per  Curiam .
The petitions for certiorari are granted. The judg-

ment of the Court of Appeals for the Second Circuit is 
set aside with direction to that court to enter a new 
judgment consistent with this opinion.

The Regional Director of the Second Region of the 
National Labor Relations Board issued a complaint and 
notice of hearing upon a charge filed by the International 
Union of Electrical, Radio & Machine Workers, AFL- 
CIO (IUE). The charge alleged that General Electric 
Company violated § § 8 (a)(1) and (5) of the National Labor 
Relations Act, as amended, 61 Stat. 140, 29 U. S. C. 
§§ 158 (a)(1) and (5), in refusing to bargain upon the 
renewal of an expiring collective bargaining agreement 
because of “the inclusion among the persons designated 
by the Union to represent it ... of persons who also 
represented other labor organizations which engaged 
in collective bargaining with” the company. Pursuant 
to § 10 (j) of the Act the Regional Director also ob-
tained a temporary injunction in the District Court 
for the Southern District of New York restraining the 
company from “[fjailing or refusing to meet, confer 
and bargain collectively in good faith with . . . [IUE], 
by declining to meet with the selected representatives 
of . . . [IUE] because of the presence of any representa-
tives of other unions whom IUE and its constituent 
locals have invited to attend for the purpose of par-
ticipating in the discussion and advising Or consulting 
with IUE and its constituent locals.” The Court of 
Appeals for the Second Circuit reversed. 366 F. 2d 847. 
Mr . Justic e  Harlan  stayed the Court of Appeals’ judg-
ment pending action on the petition for writ of certiorari 
filed in No. 645.

The District Court and the Court of Appeals differed 
regarding the proper standard which should be deter-
minative of the right to injunctive relief under § 10 (j).
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The District Court applied a dual test: (1) whether “the 
impact upon the public interest is grave enough to justify 
swifter corrective action than the normal process of 
Board adjudication and court enforcement,” 257 F. Supp. 
690, 708, and (2) “whether the Board has ‘reasonable 
cause to believe’ that the accused party has been guilty 
of unfair labor practices.” 257 F. Supp., at 709. The 
Court of Appeals on the other hand considered the proper 
standard to be whether the Board had “demonstrated 
that an injunction is necessary to preserve the status 
quo or to prevent any irreparable harm.” 366 F. 2d, at 
850.

We do not think it appropriate however to decide at 
this time the proper construction of § 10 (j). For on 
October 14, 1966, after the decision of the Court of Ap-
peals, the company and lUE agreed upon a three-year 
collective bargaining agreement to replace the expired 
contract. We think that the District Court should deter-
mine in the first instance the effect of this supervening 
event upon the appropriateness of injunctive relief. The 
controversy over the proper standard for injunctive relief 
is immaterial if such relief is now improper whichever 
standard is applied. We therefore dissolve the stay 
granted by Mr . Justice  Harlan  and set.aside the judg-
ment of the Court of Appeals with direction to enter a 
new judgment setting aside the order of the District 
Court and remanding to that court for such further pro-
ceedings as may be appropriate in light of the super-
vening event. See Calhoun v. Latimer, 377 U. S. 263; 
Scranton v. Drew, 379 U. S. 40.

It is so ordered.
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ALEXANDER v. BOARD OF REVIEW, DIVISION 
OF EMPLOYMENT SECURITY, DEPARTMENT
OF LABOR AND INDUSTRY OF NEW JERSEY.

APPEAL FROM THE SUPREME COURT OF NEW JERSEY.

No. 892, Mise. Decided January 16, 1967.

Appeal dismissed and certiorari denied.

Appellant pro se.
Dominic J. Hart for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ 
of certiorari, certiorari is denied.

McCONAGHY v. McCONAGHY.

APPEAL FROM THE DISTRICT COURT OF APPEAL OF 
CALIFORNIA, FOURTH APPELLATE DISTRICT.

No. 929, Mise. Decided January 16, 1967.

239 Cal. App. 2d 601, 48 Cal. Rptr. 845, appeal dismissed and 
certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.
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385 U.S. January 16, 1967.

SHORT ET AL. V. NESS PRODUCE CO.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF OREGON.

No. 779. Decided January 16, 1967.

263 F. Supp. 586, affirmed.

Robert Y. Thornton, Attorney General of Oregon, and 
Harold E. Burke and Don Parker, Assistant Attorneys 
General, for appellants.

J. Bradley Colburn and Theodore B. Jensen for 
appellee.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.

Mr . Justi ce  Black  and Mr . Justi ce  Harlan  are of 
the opinion that probable jurisdiction should be noted 
and the case set for oral argument.

233-653 0 - 67 - 41
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SIMS v. GEORGIA.

CERTIORARI TO THE SUPREME COURT OF GEORGIA.

No. 251. Argued December 6-7, 1966.—Decided January 23, 1967.

Where petitioner timely raised the issue of voluntariness of his 
confession, the testimony on the point was conflicting, and the 
trial judge failed to rule on the matter but left the question solely 
to the jury, held: reversed and remanded for a hearing in accord-
ance with the rule in Jackson v. Denno, 378 U. S. 368. The trial 
judge need not make formal findings of fact or write an opinion, 
but it must clearly appear from the record that he made a pri-
mary finding of voluntariness before the confession was introduced 
into evidence before the jury. Pp. 542-544.

221 Ga. 190, 144 S. E. 2d 103, reversed and remanded.

Jack Greenberg argued the cause for petitioner. With 
him on the brief were James M. Nabrit III, Anthony G. 
Amsterdam and Howard Moore, Jr.

Dewey Hayes, Solicitor General of Georgia, and 
E. Freeman Leverett, Deputy Assistant Attorney General, 
argued the cause for respondent. With them on the brief 
was Arthur K. Bolton, Attorney General.

Mr . Justi ce  Clark  delivered the opinion of the Court.
Petitioner, a Negro, has been convicted of raping a 

white woman and has been given the death penalty. He 
raises five federal questions1 for consideration by this

1 The five questions are:
“1. Whether petitioner’s Fourteenth Amendment rights were vio-

lated by a conviction and sentence to death obtained on the basis 
of a confession made under inherently coercive circumstances within 
the doctrine of Fikes v. Alabama, 352 U. S. 191.

“2. Whether petitioner’s Fourteenth Amendment rights were vio-
lated by the failure of the Georgia courts to afford a fair and reliable 
procedure for determining the voluntariness of his alleged coerced 
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Court, among which is that his Fourteenth Amendment 
rights to a fair trial were violated by the state trial judge’s 
failure to determine the voluntariness of his alleged con-
fession prior to its admission into evidence before the 
jury, as required by the rule in Jackson v. Denno, 378 
U. S. 368 (1964). The Supreme Court of Georgia ruled 
that Jackson was not applicable and affirmed petitioner’s 
conviction, Sims v. State, 221 Ga. 190, 144 S. E. 2d 103. 
We granted certiorari limited to the five questions, 384 
U. S. 998. We have determined that petitioner’s case is 
controlled by Jackson, supra, and therefore we do not 
reach any of the other issues raised.

I.
The record indicates that on April 13, 1963, a 29-year- 

old white woman was driving home alone in her auto-
mobile when petitioner drove up behind her in his car,

confession in disregard of the principle of Jackson v. Denno, 378 
U. S. 368.

“3. Whether petitioner’s Fourteenth Amendment right to counsel 
as declared in Escobedo v. Illinois, 378 U. S. 478, was violated by 
the use of his confession obtained during police interrogation in the 
absence of counsel, or whether petitioner’s right to counsel was 
effectively waived.

“4. Is a conviction constitutional where:
“(a) local practice pursuant to state statute requires racially 

segregated tax books and county jurors are selected from such 
books;

“(b) the number of Negroes chosen is only 5% of the jurors but 
they comprise about 20% of the taxpayers; and

“(c) a Negro criminal defendant’s offer to prove a practice of 
arbitrary and systematic Negro inclusion or exclusion based on jury 
lists of the prior ten years is disallowed?

“5. Where a Negro defendant sentenced to death in Georgia for 
the rape of a white woman offers to prove that nineteen times as 
many Negroes as whites have been executed for rape in Georgia in 
an effort to show that racial discrimination violating the equal 
protection clause of the Fourteenth Amendment produced such a 
result, may this offer of proof be disallowed?”
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forced her off the road into a ditch, took the woman from 
her car into nearby woods and forcibly raped her. When 
he returned to his car, he could not start the engine so he 
left the scene on foot. Some four hours later he was 
apprehended by some Negro workers who had been 
alerted to be on the watch for him. He told these 
Negroes that he had attacked a white woman. They 
then turned petitioner over to their employer who de-
livered him to two state patrolmen. He was then taken 
to the office of a Doctor Jackson who had previously 
examined the victim. Petitioner’s clothing was removed 
in order to test it for blood stains. Petitioner testified 
that while he was in Doctor Jackson’s office he was 
knocked down, kicked over the right eye and pulled 
around the floor by his private parts. He was taken 
to a hospital owned by Doctor Jackson, which was adja-
cent to his office, where four stitches were taken in his 
forehead. Thereafter the patrolmen took petitioner to 
Waycross, Georgia, some 30 miles distant, where he was 
placed in the county jail. During that evening, he saw 
a deputy sheriff whom he had known for some 13 years 
and who was on duty on the same floor of the jail where 
petitioner was incarcerated. He agreed to make a state-
ment and was taken to an interview room where, in the 
presence of the sheriff, the deputy sheriff and two police 
officers, he signed a written confession. Two days later 
he was arraigned.

Prior to trial petitioner filed a motion to suppress the 
confession as being the result of coercion. A hearing 
was held before the court out of the presence of the 
jury. The sheriff and the deputy testified to the cir-
cumstances surrounding the taking and signing of the 
confession. Petitioner testified as to the abuse he had 
received while in Doctor Jackson’s office. He testified 
that he “felt pretty rough for about two or three weeks 
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[after the incident], more on my private than I did on 
my face” and that he “was paining a right smart.” 
There was no contradictory testimony taken. The court 
denied the motion to suppress without opinion or find-
ings and the confession was admitted into evidence at 
petitioner’s trial.

At the trial, Doctor Jackson was a witness for the 
State. On cross-examination he denied that he had 
knocked petitioner down while the latter was in his of-
fice, or that he had kicked him in the forehead but 
made no mention of the other abuse about which pe-
titioner testified. The doctor stated that petitioner 
was not abused in his presence but he refused to say 
whether the patrolmen present abused petitioner as he 
was not in the office at all times while the petitioner 
was there with the patrolmen. In this state of the 
record petitioner’s testimony in this regard was left 
uncontradicted.

II.
There is no actual ruling or finding in the record show-

ing that the trial judge determined the voluntariness of 
the confession. Although he admitted it into evidence, 
it appears that he was only following a long-standing 
state practice that the “State having made out a prima 
facie case that the alleged confession was freely and vol-
untarily made, it was a question for the jury to determine 
on conflicting evidence whether the alleged confession was 
freely and voluntarily made.” Downs v. State, 208 Ga. 
619, 621, 68 S. E. 2d 568, 570. Defense counsel called the 
court’s attention to the Jackson v. Denno ruling of this 
Court and stated that he did not “know whether the pro-
cedure being followed at this time satisfies the rule de-
cided by the Supreme Court on June 22nd, 1964, that the 
Court must make judicial determination whether the 
statement was made voluntarily before it is read to the
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jury.” In his charge to the jury the judge directed that it 
was for the jury to determine whether the confession was 
actually made or not and to disregard it if not made freely 
and voluntarily.

III.
On appeal to the Supreme Court of Georgia, it was 

held proper for the trial judge to have left the question 
of the voluntariness of the confession to the jurors with 
instructions that they should disregard it if they should 
determine that it was not, in fact, voluntarily made. 
Indeed, that court specifically found that the “related 
facts made a prima facie showing that the statement 
was freely and voluntarily made and admissible in evi-
dence.” 221 Ga., at 198, 144 S. E. 2d, at 110. It there-
fore seems clear from the opinion of the highest court 
of Georgia that it has applied its own rule rather than 
having followed the rule set down in Jackson for the pro-
cedural determination of the voluntariness of a confes-
sion. This conclusion is buttressed by the fact that the 
court below also found that the “Georgia rule presents 
the question to the jury without giving them the judg-
ment of the judge.” Id., at 200, 144 S. E. 2d, at 111. 
This is the exact procedural device which is proscribed 
by the rule in Jackson.

IV.
The Supreme Court of Georgia reasoned, however, 

that Jackson was not applicable because of the safe-
guards that Georgia’s laws erect around the use of con-
fessions. It pointed out that under Georgia law, before 
a confession may be admitted it must be corroborated 
and a showing made that it was freely and voluntarily 
given. In addition, the trial judge has the power to set 
aside the verdict of the jury and grant a new trial if, in 
his opinion, the jury was in error. The court concluded 
that the rule in Jackson is satisfied by Georgia law and 
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that “It would be difficult to find a more complete 
satisfaction of the requirement of Jackson than Georgia 
provides.” Id., at 201, 144 S. E. 2d, at 111. The court 
also felt that if this not be true, in any event, “the un-
sound implications of Jackson should not be extended 
one iota to make it cover cases not explicitly covered 
by it such as this case where there was no evidence to 
make any issue of voluntariness. Without an issue there 
is nothing to try.” Ibid. We cannot agree. There was 
a definite, clear-cut issue here. Petitioner testified that 
Doctor Jackson physically abused him while he was in 
his office and that he was suffering from that abuse when 
he made the statement, thereby rendering such con-
fession involuntary and the result of coercion. The 
doctor admitted that he saw petitioner on the floor of 
his office; that he helped him disrobe and that he knew 
that petitioner required hospital treatment because of 
the laceration over his eye but he denied that petitioner 
was actually abused in his presence. He was unable 
to state, however, that the state patrolmen did not com-
mit the alleged offenses against petitioner’s person be-
cause he was not in the room during the entire time in 
which the petitioner and the patrolmen were there. In 
fact, the doctor was quite evasive in his testimony and 
none of the officers present during the incident were 
produced as witnesses. Petitioner’s claim of mistreat-
ment, therefore, went uncontradicted as to the officers 
and was in conflict with the testimony of the physician. 
Under Jackson, it was for the trial judge to first decide 
these conflicts and discrepancies. This he failed to do.

Furthermore, Georgia’s highest court, in finding that 
its rule satisfied the requirements of Jackson, overlooked 
the fact that the same safeguards offered by the Georgia 
practice were present in the procedures of New York 
in Jackson and were rejected by this Court. A consti-
tutional rule wTas laid down in that case that a jury is
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not to hear a confession unless and until the trial judge 
has determined that it was freely and voluntarily given. 
The rule allows the jury, if it so chooses, to give ab-
solutely no weight to the confession in determining the 
guilt or innocence of the defendant but it is not for 
the jury to make the primary determination of vol-
untariness. Although the judge need not make formal 
findings of fact or write an opinion, his conclusion that 
the confession is voluntary must appear from the record 
with unmistakable clarity. Here there has been ab-
solutely no ruling on that issue and it is therefore 
impossible to know whether the judge thought the con-
fession voluntary or if the jury considered it as such 
in its determination of guilt. Jackson, having been de-
cided June 22, 1964, was binding on the courts of 
Georgia in this case, it having been tried October 7, 
1964. Such rule is, as we have said, a constitutional 
rule binding upon the States and, under the Supremacy 
Clause of Article VI of the Constitution, it must be 
obeyed.

The judgment is, therefore, reversed and cause is re-
manded for a hearing as provided by Jackson v. Denno, 
supra, at 393-396.2

It is so ordered.

Mr . Justic e Black  dissents for the reasons stated in 
his dissent in Jackson v. Denno, 378 U. S., at 401.

2 This disposition is in keeping with the teaching of Jackson, 
supra, that “a determination of . . . voluntariness” should occur ini-
tially “in the state courts in accordance with valid state proce-
dures . . . before this Court considers the case on direct review or 
a petition for habeas corpus is filed in a Federal District Court.” 
378 U. S., at 393.
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WHITUS ET AL. v. GEORGIA.

CERTIORARI TO THE SUPREME COURT OF GEORGIA.

No. 650. Argued December 7, 1966.—Decided January 23, 1967*

After petitioners, who are Negroes, were convicted of murder in 
the Georgia courts, they filed a writ of habeas corpus in the federal 
courts, attacking the composition of the grand and petit juries 
which indicted and convicted them. The District Court dismissed 
the writ and the Court of Appeals affirmed. This Court vacated 
that judgment and remanded _to_the District Court for a hearing 
on the claim of discrimination (370 U. S. 728). On remand the 
District Court dismissed the petition on the ground that the 
claim had been waived, but the Court of Appeals reversed, holding 
that Negroes had been systematically excluded from both grand 
and petit juries, since none had ever served on juries within the 
memory of witnesses, although 45% of the population of the 
county was Negro. The Superior Court of Mitchell County then 
directed the jury commissioners to revise the jury list. Georgia 
law requires the commissioners to “select from the books of the 
tax receiver upright and intelligent citizens to serve as jurors.” 
The 1964 tax digest, and those prior thereto, were required by 
Georgia law to be made up from segregated tax 'returns and the 
names of Negroes were designated by having a “(c)” placed oppo-
site their names. The State admits that the revised jury list was 
made up by reference to the old jury list, which had been con-
demned, and the 1964 tax digest. Three commissioners testified 
that they were unaware of the letter “(c)” appearing after Negroes’ 
names in the 1964 digest, that they did not include or exclude 
anyone on the revised list because of color, that they placed 
persons on the list who were known to them, and that the revised 
list had no designation of race on it. While 27.1% of the tax-
payers in the county are Negroes, and 42% of the males over 21 
are Negroes, only 3 of the 33 prospective grand jurors were 
Negroes, of whom one served on the 19-member grand jury, and 
only 7 of the 90 persons used to select a petit jury were Negroes, 
and none was accepted for the petit jury. Held:

1. The proof offered by petitioners, including the use by the 
State of a system of jury selection which had been previously

*Together with No. 253, Whitus et al. v. Georgia, on certiorari 
to the Court of Appeals of Georgia.
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condemned, constituted a prima facie case of purposeful discrim-
ination, which shifted the burden of proof to the State. The State, 
which submitted no explanation for the continued use of the 
condemned system and provided no testimony indicating that the 
27.1 % of the Negroes on the tax digest were not fully qualified, 
failed to meet the burden of rebutting the prima facie case. 
Pp. 550-552.

2. Persons whose state court convictions are set aside for jury 
discrimination may be retried by the State under procedures which 
conform to constitutional requirements. Pp. 552-553.

No. 650, 222 Ga. 103, 114, 149 S. E. 2d 130, reversed; No. 253, 
112 Ga. App. 328, 145 S. E. 2d 83, dismissed.

Charles Morgan, Jr., and P. Walter Jones argued the 
cause and filed briefs for petitioners in both cases.

Fred B. Hand, Jr., Solicitor General of Georgia, and 
E. Freeman Leverett, Deputy Assistant Attorney General, 
argued the cause for respondent in both cases. With 
them on the brief was Arthur K. Bolton, Attorney 
General.

Mr . Just ice  Clark  delivered the opinion of the Court.
Once again we are confronted with the question of 

racial discrimination in the selection of the grand and 
petit juries which have respectively indicted petitioners 
and found them guilty of the offense of murder. The 
claim is that Georgia’s system of jury selection resulted 
in the systematic exclusion of Negroes from both the 
grand and petit juries in that its law required jury com-
missioners to select the names of prospective jurors from 
the books of the county tax receiver which were main-
tained on a racially segregated basis. Ga. Code Ann. 
§ 59-106. The grand jury question is raised in both these 
cases and we consolidated them for argument and do 
likewise on disposition.

No. 253 is an interlocutory appeal from a judgment 
denying petitioners’ claim as to the grand jury which in-
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dieted them. Georgia law authorizes such an appeal, 
Ga. Code Ann. § 6-701, and it was first perfected to the 
Supreme Court of Georgia which transferred it to the 
Georgia Court of Appeals. That court affirmed the de-
nial of the claim of discrimination. 112 Ga. App. 328, 
145 S. E. 2d 83. We granted certiorari. 384 U. S. 1000 
(1966). In view of the lack of finality of the order in 
this case, we dismiss the writ in No. 253 as improvidently 
granted and proceed to dispose of both the grand and 
petit juries questions in No. 650.

Following affirmance by the Georgia Court of Appeals 
of the interlocutory appeal, the trial court proceeded to 
try petitioners’ cases on the merits. After a challenge 
to the array of petit jurors was denied, petitioners 
were put to trial and were convicted. The Supreme 
Court of Georgia affirmed. Whitus v. State, 222 Ga. 
103, 149 S. E. 2d 130; Davis v. State, 222 Ga. 114, 149 
S. E. 2d 130. We granted certiorari. Post, p. 813. We 
find that the circumstances here, unexplained by the 
State, are sufficient to support petitioners’ claims of 
discrimination and reverse the judgments.

I.
The petitioners have been here twice before. They 

were originally convicted in 1960 and the Supreme Court 
of Georgia affirmed. Davis v. State, 216 Ga. 110, 114 
S. E. 2d 877; Whitus v. State, 216 Ga. 284, 116 S. E. 
2d 205, cert, denied, 365 U. S. 831 (1961). Thereafter 
a writ of habeas corpus was filed in the United States Dis-
trict Court for the Southern District of Georgia in which, 
for the first time, petitioner Whitus attacked the com-
position of the grand and petit juries. The District 
Court dismissed the writ and the Court of Appeals af-
firmed. 299 F. 2d 844. On writ of certiorari, we vacated 
that judgment and remanded the case to the District 
Court for a hearing on the claim of discrimination.
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Whitus v. Balkcom, 370 U. S. 728 (1962). On remand, 
the District Court again dismissed the petition on the 
ground that the claim had been waived since it was not 
raised in the Georgia courts. The Court of Appeals 
reversed, holding that Negroes had been systematically 
excluded from both the grand and petit juries. Whitus 
v. Balkcom, 333 F. 2d 496. Its ruling was based on a 
finding that 45% of the population of the county was 
Negro; yet, none had ever served on juries within the 
memory of the witnesses.

II.
After the Court of Appeals set aside the first con-

victions, Whitus v. Balkcom, ibid., the Superior Court 
of Mitchell County directed the jury commissioners 
for the county to revise the jury list. Georgia law re-
quires that the six commissioners appointed by the Su-
perior Court “select from the books of the tax receiver 
upright and intelligent citizens to serve as jurors, and 
shall write the names of the persons so selected on tick-
ets.” Ga. Code Ann. § 59-106. They are also directed to 
select from this group a sufficient number, not exceeding 
two-fifths of the whole number, of the most experienced, 
intelligent, and upright citizens to serve as grand jurors, 
writing their names on other tickets. The entire group, 
excepting those selected as grand jurors, constitutes the 
body of traverse jurors. The tickets on which the names 
of the traverse jurors are placed are deposited in jury 
boxes and entered on the minutes of the Superior Court. 
Ga. Code Ann. §§ 59-108, 59-109. The veniremen are 
drawn from the jury boxes each term of court and it is 
from them that the juries are selected.

The State admits that prior to 1965, the tax return 
sheets furnished by the State Revenue Department, Ga. 
Code Ann. § 92—6302, were white for white taxpayers and 
yellow for Negro taxpayers. The 1964 tax digest, and all 
digests prior to 1964, were made up from these segregated 
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tax returns. Furthermore, the jury lists for each county 
are required by law to be made up from the tax digest. 
Ga. Code Ann. § 59-106. The State further admits that 
the “revised” jury list from which both the grand and 
petit juries serving in these cases were selected, had been 
made up by reference to the old jury list, which the Court 
of Appeals had condemned, and the 1964 tax digest, 
which had been prepared from the white and yellow tax 
return sheets of that year. However, the jury commis-
sioners did not use the 1964 tax returns themselves, nor 
the 1965 tax digest which had not yet been made up. 
The tax digest appears to have been in one volume but 
was segregated into two sections—one for white and the 
other for Negro taxpayers. The Negroes whose names 
were included in the tax digest were designated by a 
“(c)” being placed opposite their names as required by 
Ga. Code Ann. § 92-6307.

The three jury commissioners who appeared as wit-
nesses testified that they were not aware of the letter (c) 
appearing after the names of the Negroes on the 1964 tax 
digest; that they never included or excluded anyone on 
the “revised” jury list because of race or color; that they 
placed on the “revised” jury list those persons whom they 
knew personally from their respective communities; that 
there were around 600 selected; and that the “revised” 
list, which the commissioners themselves prepared, had 
no designation of race upon it.

III.
For over fourscore years it has been federal statutory 

law, 18 Stat. 336 (1875), 18 U. S. C. § 243, and the 
law of this Court as applied to the States through the 
Equal Protection Clause of the Fourteenth Amend-
ment, that a conviction cannot stand if it is based on 
an indictment of a grand jury or the verdict of a 
petit jury from which Negroes were excluded by reason
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of their race. Strauder n . West Virginia, 100 U. S. 
303 (1880); see also Pierre v. Louisiana, 306 U. S. 354 
(1939). There is no controversy as to the constitu-
tional principle—the question involved is its application 
to the facts disclosed in this record. It is our province 
to ‘‘analyze the facts in order that the appropriate 
enforcement of the federal right may be assured,” Norris 
v. Alabama, 294 U. S. 587, 590 (1935), and while the 
conclusions reached by the highest court of the State “are 
entitled to great respect ... it becomes our solemn 
duty to make independent inquiry and determination of 
the disputed facts . . . .” Pierre v. Louisiana, supra, at 
358. The burden is, of course, on the petitioners to prove 
the existence of purposeful discrimination, Tarrance v. 
Florida, 188 U. S. 519 (1903). However, once a prima 
facie case is made out the burden shifts to the prosecution.

It is undisputed that the “revised” jury list was made 
up from the 1964 tax digest, the old jury list and the 
personal acquaintance of the commissioners with persons 
in their respective communities. It is admitted that the 
old jury list had been condemned as illegal by the Court 
of Appeals when it reversed petitioners’ first convictions. 
It is conceded that 27.1% of the taxpayers in the county 
are Negroes; that the county had a population in 1960 
of 10,206 people over the age of 21 years, of whom 4,706 
were male,1 with 2,004, or 42.6%, of this latter number 
being Negroes; that 33 prospective jurors were drawn 
for grand jury service for the term of court during which 
petitioners were indicted, three being Negroes, of whom 
one actually served on the grand jury of 19 persons; that 
a venire of 90 persons was used for the selection of the 
petit jury which tried petitioners, of which number at 
least seven were Negroes; and, that no Negro was 
accepted on the petit jury.

1 Women, while qualified to serve, are not compelled to serve and 
may be excused upon request. Ga. Code Ann. § 59-124.
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Furthermore, it is obvious that the 1964 tax digest 
was required to be made under the same segregated 
system as were the previous digests, and suffered the 
same deficiency. Indeed, the State employed the same 
procedure which it concedes resulted in discrimination 
in the petitioners’ first trial.

We believe that this proof constituted a prima facie 
case of purposeful discrimination. While the commis-
sioners testified that no one was included or rejected on 
the jury list because of race or color this has been held 
insufficient to overcome the prima facie case. Norris v. 
Alabama, supra, at 598. The State also insists that the 
revision of the jury list made evidence of the former 
practice of exclusion irrelevant. However, as we have 
seen, this revision was suspect. At the least it was based 
on the old jury roll which had been specifically con-
demned by the Court of Appeals and the 1964 tax digest 
which was suspect because of the system by which it was 
required to be prepared. The Court of Appeals con-
demned this same system in reversing the original 
convictions.

We believe that the circumstances here are akin to 
those condemned in Avery v. Georgia, 345 U. S. 559 
(1953). There the names of the prospective Negro 
jurors were placed in the jury box on yellow colored 
tickets. Here the commissioners used the old jury roll 
which had been condemned by the Court of Appeals and 
the 1964 tax digest which was required by law to be, and 
was, maintained on a racially segregated basis. More-
over, it was prepared from the tax returns of Negroes 
which, at the time, were required to be filed on yellow 
sheets of paper while the returns of white persons were 
on white sheets. It is this old “system of selection” con-
demned by the Court of Appeals “and the resulting 
danger of abuse which was struck down in Avery . . . .” 
Williams v. Georgia, 349 U. S. 375, 382 (1955). Nor
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does the fact that the commissioners selected prospective 
jurors on the basis of personal acquaintance correct the 
evil. See Cassell v. Texas, 339 U. S. 282, 289 (1950).

Under such a system the opportunity for discrimina-
tion was present and we cannot say on this record that 
it was not resorted to by the commissioners. Indeed, 
the disparity between the percentage of Negroes on the 
tax digest (27.1%) and that of the grand jury venire 
(9.1%) and the petit jury venire (7.8%) strongly points 
to this conclusion.2 Although the system of selection 
used here had been specifically condemned by the Court 
of Appeals, the State offered no testimony as to why it 
was continued on retrial. The State offered no expla-
nation for the disparity between the percentage of 
Negroes on the tax digest and those on the venires, 
although the digest must have included the names of 
large numbers of “upright and intelligent” Negroes as 
the statutory qualification required. In any event the 
State failed to offer any testimony indicating that the 
27.1% of Negroes on the tax digest were not fully quali-
fied. The State, therefore, failed to meet the burden of 
rebutting the petitioners’ prima facie case.

It is contended by petitioners that in the event of a 
reversal of the decision below they should be set free 
rather than retried. This contention arises from language 

2 While unnecessary to our disposition of the instant case, it is 
interesting to note the “probability” involved in the situation before 
the Court.

The record does not indicate how many Negroes were actually 
on the “revised” jury list of approximately 600 names. One jury 
commissioner, however, said his best estimate was 25% to 30%, 
which is in close proximity to the 27.1% who were admittedly on 
the tax digest for 1964. Assuming that 27% of the list was made 
up of the names of qualified Negroes, the mathematical probability 
of having seven Negroes on a venire of 90 is .000006. See Finkel-
stein, The Application of Statistical Decision Theory to the Jury 
Discrimination Cases, 80 Harv. L. Rev. 338 (1966).
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used by the Court of Appeals in reversing the original 
convictions. The court expressed its “present opinion 
that a period of eight months . . . will be sufficient to 
afford the State an opportunity to take the necessary 
steps to reindict and retry the petitioners.” Whitus v. 
Balkcom, 333 F. 2d, at 510. The theory is that a con-
stitutional procedure was not provided within the eight-
month period and that a remand for a new trial would 
be beyond that period. We are not persuaded by this 
logic. The proper disposition where a state court con-
viction is set aside on the ground of jury discrimination 
is stated in Hill v. Texas, 316 U. S. 400, 406 (1942):

“A prisoner whose conviction is reversed by this 
Court need not go free if he is in fact guilty, for 
Texas may indict and try him again by the procedure 
which conforms to constitutional requirements.”

See also Patton v. Mississippi, 332 U. S. 463, 469 (1947) ; 
Eubanks v. Louisiana, 356 U. S. 584, 589 (1958).

The judgments are, therefore, reversed for further 
proceedings not inconsistent with this opinion.

It is so ordered.

233-653 0 - 67 - 42
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SPENCER v. TEXAS.

APPEAL FROM THE COURT OF CRIMINAL APPEALS 
OF TEXAS.

No. 68. Argued October 17-18, 1966.—Decided January 23, 1967*

Petitioners, who were convicted of felonies in Texas courts, challenge 
the then-existing procedure under Texas’ recidivist or habitual- 
criminal statutes, whereby, through allegations in the indictment 
and the introduction of proof concerning a defendant’s past con-
victions, the jury trying the pending criminal charge was fully 
informed of such past convictions for sentencing purposes, but was 
also charged by the court that such matters were not to be taken 
into account in assessing the defendant’s guilt or innocence under 
the current indictment. Petitioners claim that this procedure vio-
lates the Due Process Clause of the Fourteenth Amendment. Held: 
Texas’ use of prior convictions in the petitioners’ current criminal 
trials did not offend the provisions of the Due Process Clause of 
the Fourteenth Amendment. Pp. 559-569.

(a) The recidivist statutes are not unconstitutional. Pp. 559-560.
(b) The States have wide leeway in dividing responsibility be-

tween judge and jury in criminal cases, and it is not unconstitu-
tional for the jury to assess the punishment in a criminal case, or 
to make findings as to a prior conviction even though enhanced 
punishment is left to be imposed by the judge. P. 560.

(c) As in other instances where evidence of prior convictions has 
traditionally been admitted to serve a specific purpose, the possi-
bility of prejudice here is outweighed by the validity of the State’s 
purpose in permitting introduction of the evidence. Pp. 560-561.

(d) The defendants’ interests were protected by limiting in-
structions, and by the discretion of the trial judge to limit or forbid 
admission of particularly prejudicial evidence. P. 561.

(e) Enforcement of recidivist statutes in a one-stage trial serves 
a valid state purpose. P. 563.

(f) Neither the specific provisions of the Constitution nor cases 
decided under the Due Process Clause establish this Court as a 

*Together with No. 69, Bell v. Texas, on certiorari to the Court 
of Criminal Appeals of Texas, argued October 17, 1966, and No. 70, 
Reed v. Beto, Corrections Director, on certiorari to the United States 
Court of Appeals for the Fifth Circuit, argued October 18, 1966.
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rule-making organ for the promulgation of state rules of criminal 
procedure. Jackson v. Denno, 378 U. S. 368, distinguished. Pp. 
564-565.

(g) The States have power to promulgate their own rules of 
evidence to try their state-created crimes in their own courts, as 
long as their rules are not prohibited by the Federal Constitution, 
which these rules are not. Pp. 568-569.

No. 68, appeal dismissed and certiorari granted; 389 S. W. 2d 304, 
affirmed; No. 69, 387 S. W. 2d 411, No. 70, 343 F. 2d 723, affirmed.

Michael D. Matheny, by appointment of the Court, 
post, p. 896, argued the cause for appellant in No. 68. 
With him on the brief was Joe B. Goodwin. Tom R. 
Scott argued the cause and filed briefs for petitioner in 
No. 69. Emmett Colvin, Jr., argued the cause for peti-
tioner in No. 70. With him on the brief were Charles W. 
Tessmer and Clyde W. Woody.

Leon Douglas argued the cause for appellee in No. 68. 
With him on the brief were Waggoner Carr, Attorney 
General of Texas, and Hawthorne Phillips, First Assistant 
Attorney General. Mr. Phillips argued the cause for re-
spondent in No. 69. With him on the briefs were Mr. 
Carr, T. B. Wright, Executive Assistant Attorney Gen-
eral, and Lonny F. Zwiener, Gilbert J. Pena and Howard 
M. Fender, Assistant Attorneys General. Mr. Fender 
argued the cause for respondent in No. 70. With him on 
the brief were Messrs. Carr, Phillips, Wright, Pena and 
Zwiener.

T. W. Bruton, Attorney General, pro se, and Ralph 
Moody, Deputy Attorney General, filed a brief for the 
Attorney General of North Carolina, as amicus curiae, 
in No. 69.

Mr . Just ice  Harlan  delivered the opinion of the 
Court.

Texas, reflecting widely established policies in the 
criminal law of this country, has long had on its books
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so-called recidivist or habitual-criminal statutes. Their 
effect is to enhance the punishment of those found guilty 
of crime who are also shown to have been convicted of 
other crimes in the past. The three cases at hand 
challenge the procedures employed by Texas in the 
enforcement of such statutes.1

Until recently, and at the time of the convictions be-
fore us, the essence of those procedures was that, 
through allegations in the indictment and the introduc-
tion of proof respecting a defendant’s past convictions, 
the jury trying the pending criminal charge was fully 
informed of such previous derelictions, but was also 
charged by the court that such matters were not to be 
taken into account in assessing the defendant’s guilt or 
innocence under the current indictment.1 1 2

1 The recidivist statutes here involved are Articles 62, 63, and 64 
of the Texas Pen. Code (1952).

Article 62 provides: “If it be shown on the trial of a felony less 
than capital that the defendant has been before convicted of the 
same offense, or one of the same nature, the punishment on such 
second or other subsequent conviction shall be the highest which is 
affixed to the commission of such offenses in ordinary cases.”

Article 63 provides: “Whoever shall have been three times con-
victed of a felony less than capital shall on such third conviction 
be imprisoned for life in the penitentiary.”

Article 64 provides: “A person convicted a second time of any 
offense to which the penalty of death is affixed as an alternate pun-
ishment shall not receive on such second conviction a less punishment 
than imprisonment for life in the penitentiary.”

2 These procedures were embodied in Texas Code Crim. Proc. Art. 
642 (1941), providing as follows: “A jury being impaneled in any 
criminal action, the cause shall proceed in the following order: 1. The 
indictment or information shall be read to the jury by the attorney 
prosecuting. ... 4. The testimony on the part of the State shall 
be offered.” By judicial gloss it appears that, at least in noncapital 
cases, a defendant by stipulating his prior convictions could keep 
knowledge of them away from the jury. See Pitcock v. State, 
367 S. W. 2d 864. But see the decision below in Spencer, 389 
S. W. 2d 304, for the inapplicability of the stipulation rule in
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The facts in the cases now here are these. In Spencer 
(No. 68), the petitioner* 3 was indicted for murder, with 
malice, of his common-law wife. The indictment alleged 
that the defendant had previously been convicted of 
murder with malice, a factor which if proved would en-
title the jury to sentence the defendant to death or to 
prison for not less than life under Texas Pen. Code Art. 
64, n. 1, supra, whereas if the prior conviction was not 
proved the jury could fix the penalty at death or a prison 
term of not less than two years, see Texas Pen. Code 
Art. 1257. Spencer made timely objections to the reading 
to the jury of that portion of the indictment, and ob-
jected as well to the introduction of evidence to show his 
prior conviction. The jury was charged that if it found 
that Spencer had maliciously killed the victim, and that 
he had previously been convicted of murder with malice, 
the jury was to “assess his punishment at death or con-
finement in the penitentiary for life.” The jury was in-

capital cases. In the view we take of the constitutional issue before 
us we consider it immaterial whether or not that course was open to 
any of the petitioners. Subsequent to the present convictions Texas 
has passed a new law respecting the procedure governing recidivist 
cases, the effect of which seems to be that except in capital cases 
the jury is not given the recidivist issue until it has first found the 
defendant guilty under the principal charge. Texas Code Crim. Proc. 
Art. 36.01, effective January 1, 1966. Since these cases were all 
tried under the older procedure, the new statute is not before us.

3 The question of whether Spencer is properly here as an appeal, 
a matter which we postponed to consideration of the merits, is a 
tangled one. See Dahnke-Walker Milling Co. v. Bondurant, 257 
U. S. 282; Hart & Wechsler, The Federal Courts and the Federal 
System 565-567 (1953). Rather than undertake to resolve it, we 
think it more profitable to dismiss this appeal, treat it as a petition 
for certiorari, 28 U. S. C. § 2103, and grant the petition, particularly 
as there is pending in the Court Spencer’s timely filed alternative 
petition for certiorari, which has been held to await the outcome of 
this appeal. Accordingly we have in this opinion referred to Spencer 
as a “petitioner.”



558 OCTOBER TERM, 1966.

385 U. S.Opinion of the Court.

structed as well that it should not consider the prior 
conviction as any evidence of the defendant’s guilt on the 
charge on which he was being tried. Spencer was found 
guilty and sentenced to death.

In Bell (No. 69), the petitioner was indicted for 
robbery, and the indictment alleged that he had been 
previously convicted of bank robbery in the United 
States District Court for the Southern District of Texas. 
Bell moved to quash the indictment on the ground, 
similar to that in Spencer, that the allegation and read-
ing to the jury of a prior offense was prejudicial and 
would deprive him of a fair trial. Similar objections 
were made to the offer of. documentary evidence to 
prove the prior conviction. The court’s charge to the jury 
stated that the prior conviction should not be considered 
in passing upon the issue of guilt or innocence on the 
primary charge. The sentencing procedure in this non-
capital case was somewhat different from that in Spencer. 
The jury was instructed that if it found the defendant 
guilty only of the present robbery charge, it could fix 
his sentence at not less than five years nor more than 
life. See Texas Pen. Code Art. 1408. But if it found 
that Bell had also been previously convicted as alleged 
in the indictment, it should bring in a verdict of guilty 
of robbery by assault and a further finding that the 
allegations “charging a final conviction for the offense 
of bank robbery are true.” The jury so found, and the 
judge fixed punishment, set by law for such a prior 
offender, at life imprisonment in the penitentiary. See 
Texas Pen. Code Art. 62, note 1, supra.

The Reed case (No. 70),4 involving a third-offender 

4 The Reed case, unlike the Spencer and Bell cases which come 
to us from the Court of Criminal Appeals of Texas, is here from 
a judgment of the United States Court of Appeals for the Fifth 
Circuit affirming the District Court’s dismissal of a writ of habeas 
corpus on the ground that the Texas recidivist procedure did not 
offend the United States Constitution. 343 F. 2d 723.
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prosecution for burglary, see Texas Pen. Code Art. 63, 
n. 1, supra, entailed the same practice as followed in 
Bell.

The common and sole constitutional claim made in 
these cases is that Texas’ use of prior convictions in the 
current criminal trial of each petitioner was so egregi-
ously unfair upon the issue of guilt or innocence as to 
offend the provisions of the Fourteenth Amendment that 
no State shall “deprive any person of life, liberty, or 
property, without due process of law . . . .” We took 
these cases for review, 382 U. S. 1022, 1023, 1025, be-
cause the courts of appeals have divided on the issue.5 
For reasons now to follow we affirm the judgments 
below.

The road to decision, it seems to us, is clearly indi-
cated both by what the petitioners in these cases do 
not contend and by the course of the authorities in 
closely related fields. No claim is made here that re-
cidivist statutes are themselves unconstitutional, nor 
could there be under our cases. Such statutes and other 
enhanced-sentence laws, and procedures designed to im-
plement their underlying policies, have been enacted in 
all the States,6 and by the Federal Government as well. 
See, e. g., 18 U. S. C. § 2114; Fed. Rule Crim. Proc. 

5 The Third Circuit in United States v. Banmiller, 310 F. 2d 720, 
held a similar Pennsylvania procedure, when applied in capital cases, 
unconstitutional. The Fourth Circuit held a comparable Maryland 
recidivist practice unconstitutional in all cases. Lane v. Warden, 
320 F. 2d 179. The Fifth Circuit in Breen v. Beto, 341 F. 2d 96, 
and again in the Reed case before us today, 343 F. 2d 723, and the 
Eighth Circuit in Wolfe v. Nash, 313 F. 2d 393, have held such 
procedures constitutional. The Ninth Circuit in Powell v. United 
States, 35 F. 2d 941, sustained the procedure in the context of a 
second offense under §29 of the National Prohibition Act, 41 Stat. 
316.

6 See annotations at 58 A. L. R. 20, 82 A. L. R. 345, 79 A. L. R. 
2d 826; Note, Recidivist Procedures, 40 N. Y. U. L. Rev. 332 (1965).
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32 (c)(2); D. C. Code § 22-104 (1961). Such statutes, 
though not in the precise procedural circumstances here 
involved, have been sustained in this Court on several 
occasions against contentions that they violate constitu-
tional strictures dealing with double jeopardy, ex post 
facto laws, cruel and unusual punishment, due process, 
equal protection, and privileges and immunities. Moore 
v. Missouri, 159 U. S. 673; McDonald v. Massachusetts, 
180 U. S. 311; Graham v. West Virginia, 224 U. S. 616; 
Gry ger v. Burke, 334 U. S. 728; Oyler v. Boles, 368 U. S. 
448.

Nor is it contended that it is unconstitutional for the 
jury to assess the punishment to be meted out to a 
defendant in a capital or other criminal case, or to make 
findings as to whether there was or was not a prior con-
viction even though enhanced punishment is left to be 
imposed by the judge. The States have always been 
given wide leeway in dividing responsibility between 
judge and jury in criminal cases. Hollinger v. Davis, 
146 U. S. 314; Maxwell v. Dow, 176 U. S. 581; cf. 
Chandler v. Fretag, 348 U. S. 3; Giaccio v. Pennsylvania, 
382 U. S. 399, 405, n. 8.

Petitioners do not even appear to be arguing that 
the Constitution is infringed if a jury is told of a de-
fendant’s prior crimes. The rules concerning evidence 
of prior offenses are complex, and vary from jurisdiction 
to jurisdiction, but they can be summarized broadly. 
Because such evidence is generally recognized to have 
potentiality for prejudice, it is usually excluded except 
when it is particularly probative in showing such things 
as intent, Nye de Nissen v. United States, 336 U. S. 613, 
Ellisor v. State, 162 Tex. Cr. R. 117, 282 S. W. 2d 
393; an element in the crime, Doyle v. State, 59 Tex. 
Cr. R. 39, 126 S. W. 1131; identity, Chavira v. State, 
167 Tex. Cr. R. 197, 319 S. W. 2d 115; malice, Moss v. 
State, 364 S. W. 2d 389; motive, Moses v. State, 168 Tex.
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Cr. R. 409, 328 S. W. 2d 885; a system of criminal ac-
tivity, Haley v. State, 87 Tex. Cr. R. 519, 223 S. W. 202; 
or when the defendant has raised the issue of his char-
acter, Michelson v. United States, 335 U. S. 469, Perkins 
v. State, 152 Tex. Cr. R. 321, 213 S. W. 2d 681; or when 
the defendant has testified and the State seeks to impeach 
his credibility, Giacone v. State, 124 Tex. Cr. R. 141, 62 
S. W. 2d 986.7

Under Texas law the prior convictions of the defend-
ants in the three cases before the Court today might 
have been admissible for any one or more of these uni-
versally accepted reasons. In all these situations, as 
under the recidivist statutes, the jury learns of prior 
crimes committed by the defendant, but the conceded 
possibility of prejudice is believed to be outweighed by 
the validity of the State’s purpose in permitting intro-
duction of the evidence. The defendants’ interests are 
protected by limiting instructions, see Giacone v. State, 
supra, and by the discretion residing with the trial judge 
to limit or forbid the admission of particularly prejudi-
cial evidence even though admissible under an accepted 
rule of evidence. See Spears v. State, 153 Tex. Cr. R.

‘ These Texas cases reflect the rules prevailing in nearly all 
common-law jurisdictions. See generally McCormick, Evidence 
§§ 157-158 (1954); 1 Wharton’s Criminal Evidence §§221-243 
(Anderson ed. 1955); 1 Wigmore, Evidence §§215-218 (3d ed. 
1940 and 1964 Supp.); Note, Other Crimes Evidence at Trial, 70 
Yale L. J. 763 (1961). For the English rules, substantially similar, 
see Cross, Evidence 292-333 (2d ed. 1963). Recent commentators 
have criticized the rule of general exclusion, and have suggested a 
broader range of admissibility. Model Code of Evidence, Rule 311; 
Carter, The Admissibility of Evidence of Similar Facts, 69 L. Q. 
Rev. 80 (1953), 70 L. Q. Rev. 214 (1954); Note, Procedural Pro-
tections of the Criminal Defendant, 78 Harv. L. Rev. 426, 435-451 
(1964). For the use of this type of evidence in continental juris-
dictions, see Glanville Williams, The Proof of Guilt 181 (2d ed. 
1958); 1 Wigmore, supra, §193.
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14, 216 S. W. 2d 812; 1 Wigmore, Evidence § 29a (3d ed. 
1940); Uniform Rule of Evidence 45; Model Code of 
Evidence, Rule 303.

This general survey sufficiently indicates that the law 
of evidence, which has been chiefly developed by the 
States, has evolved a set of rules designed to reconcile 
the possibility that this type of information will have 
some prejudicial effect with the admitted usefulness it 
has as a factor to be considered by the jury for any one 
of a large number of valid purposes. The evidence itself 
is usually, and in recidivist cases almost always, of a 
documentary kind, and in the cases before us there is 
no claim that its presentation was in any way inflam-
matory. Compare Marshall v. United States, 360 U. S. 
310. To say the United States Constitution is infringed 
simply because this type of evidence may be prejudi-
cial and limiting instructions inadequate to vitiate prej-
udicial effects, would make inroads into this entire com-
plex code of state criminal evidentiary law, and would 
threaten other large areas of trial jurisprudence. For ex-
ample, all joint trials, whether of several codefendants or 
of one defendant charged with multiple offenses, furnish 
inherent opportunities for unfairness when evidence sub-
mitted as to one crime (on which there may be an acquit-
tal) may influence the jury as to a totally different charge. 
See Delli Paoli v. United States, 352 U. S. 232; cf. Opper 
v. United States, 348 U. S. 84; Krulewitch v. United 
States, 336 U. S. 440. This type of prejudicial effect is 
acknowledged to inhere in criminal practice, but it is 
justified on the grounds that (1) the jury is expected 
to follow instructions in limiting this evidence to its 
proper function, and (2) the convenience of trying dif-
ferent crimes against the same person, and connected 
crimes against different defendants, in the same trial is 
a valid governmental interest.
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Such an approach was in fact taken by the Court in 
Michelson v. United States, 335 U. S. 469. There, in a 
federal prosecution, the Government was permitted to 
cross-examine defense witnesses as to the defendant’s 
character and to question them about a prior conviction. 
The Court, recognizing the prejudicial effect of this evi-
dence, noted that “limiting instructions on this subject 
are no more •difficult to comprehend or apply than those 
upon various other subjects,” id., at 485, and held that 
this Court was not the best forum for developing rules 
of evidence, and would, therefore, not proscribe the long-
standing practice at issue. A fortiori, this reasoning 
applies in the cases before us today which arise not under 
what has been termed the supervisory power of this Court 
over proceedings in the lower federal courts, see Cheff v. 
Schnackenberg, 384 U. S. 373, but in the form of a con-
stitutional claim that would require us to fashion rules of 
procedure and evidence in state courts. It is noteworthy 
that nowhere in Michelson did the Court or dissenting 
opinions approach the issue in constitutional terms.

It is contended nonetheless that in this instance the 
Due Process Clause of the Fourteenth Amendment re-
quires the exclusion of prejudicial evidence of prior con-
victions even though limiting instructions are given and 
even though a valid state purpose—enforcement of the 
habitual-offender statute—is served. We recognize that 
the use of prior-crime evidence in a one-stage recidivist 
trial may be thought to represent a less cogent state 
interest than does its use for other purposes, in that other 
procedures for applying enhancement-of-sentence stat-
utes may be available to the State that are not suited 
in the other situations in which such evidence is intro-
duced. We do not think that this distinction should lead 
to a different constitutional result.

Cases in this Court have long proceeded on the premise 
that the Due Process Clause guarantees the fundamental
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elements of fairness in a criminal trial. See, e. g., Tumey 
v. Ohio, 273 U. S. 510; Betts v. Brady, 316 U. S. 455; 
cf. Gideon v. Wainwright, 372 U. S. 335; see Estes v. 
Texas, 381 U. S. 532; Sheppard v. Maxwell, 384 U. S. 
333; cf. Griffiin v. Illinois, 351 U. S. 12. But it has 
never been thought that such cases establish this Court 
as a rule-making organ for the promulgation of state 
rules of criminal procedure. And none of the spe-
cific provisions of the Constitution ordains this Court 
with such authority. In the face of the legitimate state 
purpose and the long-standing and widespread use that 
attend the procedure under attack here, we find it im-
possible to say that because of the possibility of some 
collateral prejudice the Texas procedure is rendered un-
constitutional under the Due Process Clause as it has 
been interpreted and applied in our past cases. As Mr. 
Justice Cardozo had occasion to remark, a state rule of 
law “does not run foul of the Fourteenth Amendment 
because another method may seem to our thinking to be 
fairer or wiser or to give a surer promise of protection to 
the prisoner at bar.” Snyder v. Massachusetts, 291 U. S. 
97, 105. See also Buchalter v. New York, 319 U. S. 427.

Petitioners’ reliance on Jackson v. Denno, 378 U. S. 
368, is misplaced. There the Court held unconstitu-
tional the New York procedure leaving to the trial jury 
alone the issue of the voluntariness of a challenged con-
fession, an area of law that has been characterized by 
the development of particularly stiff constitutional rules. 
See Rogers v. Richmond, 365 U. S. 534; Miranda v. 
Arizona, 384 U. S. 436. The Court held that a judicial 
ruling was first required to determine whether as a mat-
ter of law—federal constitutional law—the confession 
could be deemed voluntary. This requirement of a 
threshold hearing before a judge on the federal question 
of voluntariness lends no solid support to the argument 
made here—that a two-stage jury trial is required when-
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ever a State seeks to invoke an habitual-offender statute. 
It is true that the Court in Jackson supported its hold-
ing by reasoning that a general jury verdict was not a 
“reliable” vehicle for determining the issue of voluntari-
ness because jurors might have difficulty in separating 
the issues of voluntariness from that of guilt or inno-
cence. But the emphasis there was on protection of a 
specific constitutional right, and the Jackson procedure 
was designed as a specific remedy to ensure that an in-
voluntary confession was not in fact relied upon by the 
jury. In the procedures before us, in contrast, no specific 
federal right—such as that dealing with confessions—is 
involved; reliance is placed solely on a general “fairness” 
approach. In this area the Court has always moved with 
caution before striking down state procedures. It would 
be extravagant in the extreme to take Jackson as evinc-
ing a general distrust on the part of this Court of the 
ability of juries to approach their task responsibly and 
to sort out discrete issues given to them under proper 
instructions by the judge in a criminal case, or as stand-
ing for the proposition that limiting instructions can 
never purge the erroneous introduction of evidence or 
limit evidence to its rightful purpose. Compare Opper 
v. United States, 348 U. S. 84; Leland v. Oregon, 343 
U. S. 790.8

It is fair to say that neither the Jackson case nor any 
other due process decision of this Court even remotely 
supports the proposition that the States are not free 
to enact habitual-offender statutes of the type Texas

8 Indeed the most recent scholarly study of jury behavior does 
not sustain the premise that juries are especially prone to prejudice 
when prior-crime evidence is admitted as to credibility. Kalven & 
Zeisel, The American Jury (1966). The study contrasts the effect 
of such evidence on judges and juries and concludes that “Neither 
the one nor the other can be said to be distinctively gullible or 
skeptical.” Id., at 180.
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has chosen and to admit evidence during trial tending 
to prove allegations required under the statutory scheme.

Tolerance for a spectrum of state procedures dealing 
with a common problem of law enforcement is especially 
appropriate here. The rate of recidivism is acknowl-
edged to be high,9 a wide variety of methods of dealing 
with the problem exists, and experimentation is in prog-
ress. The common-law procedure for applying recidivist 
statutes, used by Texas in the cases before us, which 
requires allegations and proof of past convictions in the 
current trial, is, of course, the simplest and best known 
procedure.10 11 Some jurisdictions deal with the recidivist 
issue in a totally separate proceeding, see, e. g., Oyler v. 
Boles, 368 U. S. 448, and as already observed (n. 2, 
supra) Texas to some extent has recently changed to 
that course. In some States such a proceeding can be 
instituted even after conviction on the new substantive 
offense, see Ore. Rev. Stat. § 168.040 (1959); Graham 
v. West Virginia, 224 U. S. 616. The method for deter-
mining prior convictions varies also between jurisdictions 
affording a jury trial on this issue, e. g., Fla. Stat. Ann. 
§ 775.11 (1965); and those leaving that question to the 
court, see, e. g., Fed. Rule Crim. Proc. 32 (a); Mo. 
Rev. Stat. § 556.280 (2) (1959).11 Another procedure, 

9 See “Careers in Crime,” a statistical survey collected in Uniform 
Crime Reports for the United States—1965, p. 27 (Dept, of Justice, 
1966). The Statistical Abstract of the United States, 1966, reveals 
that 62% of prisoners committed to federal prisons in the year end-
ing June 30, 1965, had been previously committed. Id., at 163.

10 For a survey and analysis of the various recidivist procedures, 
see Note, Recidivist Procedures, 40 N. Y. U. L. Rev. 332 (1965); 
see also Note, The Pleading and Proof of Prior Convictions in 
Habitual Criminal Prosecutions, 33 N. Y. U. L. Rev. 210 (1958).

11 Texas juries have had authority to impose punishment since 
1846, but in all but 11 States this power is held by the judge. See 
Reid, The Texas Code of Criminal Procedure, 44 Tex. L. Rev. 983, 
1008-1009 (1966).
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used in Great Britain and Connecticut, see Coinage 
Offences Act, 1861, 24 & 25 Viet., c. 99; State v. Ferrone, 
96 Conn. 160, 113 A. 452, requires that the indictment 
allege both the substantive crime and the prior convic-
tion, that both parts be read to the defendant prior to 
trial, but that only the allegations relating to the substan-
tive crime be read to the jury. If the defendant is con-
victed, the prior-offense elements are then read to the 
jury which considers any factual issues raised. Yet an-
other system relies upon the parole authorities to with-
hold parole in accordance with their findings as to prior 
convictions. See, e. g., N. J. Stat. Ann. §30:4-123.12 
(1964). And within each broad approach described, 
other variations occur.

A determination of the “best” recidivist trial pro-
cedure necessarily involves a consideration of a wide 
variety of criteria, such as which method provides most 
adequate notice to the defendant and an opportunity 
to challenge the accuracy and validity of the alleged 
prior convictions, which method best meets the particu-
lar jurisdiction’s allocation of responsibility between 
court and jury, which method is best accommodated to 
the State’s established trial procedures, and of course 
which method is apt to be the least prejudicial in terms 
of the effect of prior-crime evidence on the ultimate issue 
of guilt or innocence. To say that the two-stage jury 
trial in the English-Connecticut style is probably the 
fairest, as some commentators and courts have sug-
gested,12 and with which we might well agree were the

12 See, e. g., Lane v. Warden, 320 F. 2d 179; Note, 40 N. Y. U. L. 
Rev. 332, 348 (1965). Other commentators have cautioned against a 
too hasty adoption of the two-stage trial. See the Second Circuit de-
cision in United States v. Curry, 358 F. 2d 904, 914-915, where the 
court discussed the procedure as it applied in federal capital cases, 
and concluded: “Given the many considerations which may affect 
the necessity for a two-stage trial in each case, and considering the
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matter before us in a legislative or rule-making context, 
is a far cry from a constitutional determination that this 
method of handling the problem is compelled by the 
Fourteenth Amendment. Two-part jury trials are rare 
in our jurisprudence; they have never been compelled by 
this Court as a matter of constitutional law, or even as a 
matter of federal procedure.13 With recidivism the major 
problem that it is, substantial changes in trial procedure 
in countless local courts around the country would be 
required were this Court to sustain the contentions made 
by these petitioners. This we are unwilling to do. To 
take such a step would be quite beyond the pale of this 
Court’s proper function in our federal system. It would 
be a wholly unjustifiable encroachment by this Court 

questionable desirability of this untested technique, we think it best 
to leave this question to the discretion of the trial court.” See also 
the discussion of the practical and administrative disadvantages of 
such a procedure in Frady v. United States, 121 U. S. App. D. C. 78, 
108-109, 348 F. 2d 84, 114-115 (dissenting opinion). We have been 
presented with no positive information concerning actual experience 
with a separate penalty procedure that would bear on a decision to 
impose it upon all the States as a matter of constitutional law. One 
study suggests that as a practical matter such a procedure has not 
proved helpful to defendants: “The California experience, dating back 
to 1957, has rather been that defense counsel have often neglected to 
prepare adequately for the penalty phase and have exhibited a lack 
of sophistication concerning what facts should be advanced as miti-
gating. Apparently, the approach of defense lawyers has been to 
devote the bulk of their efforts to the substantive issue of guilt and 
to relegate the penalty phase to a minor role. On the other hand, 
the prosecution has taken complete advantage of the penalty phase 
and has attempted to marshal and to present to the jury all of the 
aggravating circumstances that exist.” Note, Executive Clemency in 
Capital Cases, 39 N. Y. U. L. Rev. 136, 167 (1964).

13 In cases where, as in Spencer, a jury itself fixes the penalty, the 
effect of the emphasis in The  Chi ef  Just ic e ’s separate opinion 
upon the use of a stipulation would in reality be to require, as a 
matter of federal constitutional law, a two-stage jury trial. For a 
stipulation no less than evidentiary proof would bring the fact of 
prior convictions before the trial jury.
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upon the constitutional power of States to promulgate 
their own rules of evidence to try their own state-created 
crimes in their own state courts, so long as their rules are 
not prohibited by any provision of the United States 
Constitution, which these rules are not. The judgments 
in these cases are

Affirmed.
Mr . Justice  Stewar t , concurring.
If the Constitution gave me a roving commission to 

impose upon the criminal courts of Texas my own no-
tions of enlightened policy, I would not join the Court’s 
opinion. For it is clear to me that the recidivist pro-
cedures adopted in recent years by many other States1— 
and by Texas herself since January 1 of last year 1 2—are 
far superior to those utilized in the cases now before us. 
But the question for decision is not whether we applaud 
or even whether we personally approve the procedures 
followed in these recidivist cases. The question is whether 
those procedures fall below the minimum level the Four-
teenth Amendment will tolerate. Upon that question 
I am constrained to join the opinion and judgment of the 
Court.

Mr . Chief  Justice  Warren , with whom Mr . Just ice  
Fortas  concurs, dissenting in Nos. 68 and 69, and con-
curring in No. 70.

It seems to me that the only argument made by the 
Court which might support its disposition of these cases 
is the amorphous one that this Court should proceed 
hesitantly in dealing with courtroom procedures which 
are alleged to violate the Due Process Clause of the 
Fourteenth Amendment. It attempts to bolster its de-
cision with arguments about the conceded validity of the 
purpose of recidivist statutes and by pointing to occa-

1 See opinion of The  Chi ef  Jus ti ce , post, at 586, n. 11.
2 See opinion of the Court, ante, at 556, n. 2.

233-653 0 - 67 - 43



570 OCTOBER TERM, 1966.

Opinion of Wa rr en , C. J. 385 U.S.

sions when evidence of prior crimes is traditionally ad-
mitted to serve a specific purpose related to finding guilt 
or innocence. For the reasons which I shall discuss, I do 
not find in these two arguments support for the decision. 
Nor am I persuaded by its cautious attitude toward 
this procedure. I recognize that the criteria for decision 
in procedural due process cases are necessarily drawn 
from the traditional jurisprudential attitudes of our legal 
system rather than from a relatively specific constitu-
tional command. However, this Court has long recog-
nized the central importance of courtroom procedures in 
maintaining our constitutional liberties. As Mr. Justice 
Frankfurter often reminded us, the history of individual 
liberty is largely coincident with the history of observ-
ance of procedural safeguards, Joint Anti-Fascist Refugee 
Committee v. McGrath, 341 U. S. 123, concurring opinion 
of Frankfurter, J., at 164.

It seems to me that the use of prior-convictions evi-
dence in these cases is fundamentally at odds with 
traditional notions of due process, not because this proce-
dure is not the nicest resolution of conflicting but legiti-
mate interests of the State and the accused, but because 
it needlessly prejudices the accused without advancing 
any legitimate interest of the State. If I am wrong in 
thinking that the introduction of prior-convictions evi-
dence serves no valid purpose I am not alone, for the 
Court never states what interest of the State is advanced 
by this procedure. And this failure, in my view, under-
mines the logic of the Court’s opinion.

There is much said about the valid purpose of en-
hanced punishment for repeating offenders, with which 
I agree, and about the variety of occasions in criminal 
trials in which prior-crimes evidence is admitted as hav-
ing some relevance to the question of guilt or innocence. 
But I cannot find support for this procedure in either 
the purposes of recidivist statutes or by analogy to the 
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traditional occasions where prior-crimes evidence is ad-
mitted. And the Court never faces up to the problem 
of trying to justify this recidivist procedure on the 
ground that the State would not violate due process if 
it used prior convictions simply as evidence of guilt 
because it showed criminal propensity.

Recidivist statutes have never been thought to allow 
the State to show probability of guilt because of prior 
convictions. Their justification is only that a defendant’s 
prior crimes should lead to enhanced punishment for any 
subsequent offenses. Recidivist statutes embody four 
traditional rationales for imposing penal sanctions.1 A 
man’s prior crimes are thought to aggravate his guilt for 
subsequent crimes, and thus greater than usual retribu-
tion is warranted. Similarly, the policies of insulating 
society from persons whose past conduct indicates their 
propensity to criminal behavior, of providing deterrence 
from future crime, and of rehabilitating criminals are all 
theoretically served by enhanced punishment according 
to recidivist statutes.' None of these four traditional 
justifications for recidivist statutes is related in any 
way to the burden of proof to which the State is put to 
prove that a crime has currently been committed by the 
alleged recidivist. The fact of prior convictions is not 
intended by recidivist statutes to make it any easier for 
the State to prove the commission of a subsequent crime. 
The State does not argue in these cases that its statutes 
are, or constitutionally could be, intended to allow the 
prosecutor to introduce prior convictions to show the 
accused’s criminal disposition. But the Court’s opinion 
seems to accept, without discussion, that this use of prior-
crimes evidence would be consistent with due process.

The amended Texas procedure is the nearest demon-
stration that none of the interests served by recidivist

1 See generally Note, Recidivist Procedures, 40 N. Y. U. L Rev 
332 (1965).
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statutes is advanced by presentation of prior-crimes evi-
dence before the defendant has been found guilty. Under 
current statutory law,2 effective since January 1, 1966, 
and therefore not involved in these cases, in felony cases 
the jury first decides the question of guilt or innocence 
of the crime currently charged, and only after the de-
fendant is found guilty of the current crime is evidence 
presented on the entirely separate question of whether 
the defendant has been previously convicted of a crime 
which places him within the scope of a recidivist statute 
requiring enhanced punishment. Under the old Texas 
procedure involved in these cases, just as under the new 
procedure, the fact of prior convictions is relevant only 
to the question of enhanced punishment. Recidivist 
statutes have nothing whatever to do with the method 
by which the State shows that an accused has committed 
a crime.

Whether or not a State has recidivist statutes on its 
books, it is well established that evidence of prior con-
victions may not be used by the State to show that 
the accused has a criminal disposition and that the 
probability that he committed the crime currently 
charged is increased.3 While this Court has never held 

2 Texas Code Crim. Proc. Art. 36.01, effective January 1, 1966. 
The new two-stage procedure does not apply in capital cases, the 
reason for the distinction apparently being because in capital cases 
the jury has a choice of punishment under the applicable recidivist 
statute. The validity of this distinction will be discussed below.

3 Professor McCormick states:
“The rule is that the prosecution may not introduce evidence of 
other criminal acts of the accused unless the evidence is substantially 
relevant for some other purpose than to show a probability that he 
committed the crime on trial because he is a man of criminal char-
acter.” McCormick, Evidence § 157 (1954 ed.).
Dean Wigmore agrees with this statement of the general rule of 
exclusion, 1 Wigmore, Evidence §§ 193-194 (3d ed. 1940). As Wig-
more points out, evidence of prior crimes is objectionable, not be-
cause it is not somewhat probative, but because the jury is likely to
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that the use of prior convictions to show nothing more 
than a disposition to commit crime would violate the 
Due Process Clause of the Fourteenth Amendment, our 
decisions exercising supervisory power over criminal 
trials in federal courts,* 4 as well as decisions by courts of

give it more weight than it deserves and might decide that the de-
fendant deserves to be punished because of the past crime without 
regard to whether he is guilty of the crime currently charged.

4 See, e. g., Marshall v. United States, 360 U. S. 310 (1959); 
Michelson v. United States, 335 U. S. 469 (1948); Boyd v. United 
States, 142 U. S. 450 (1892).

In Michelson, the Court stated:
“Courts that follow the common-law tradition almost unanimously 

have come to disallow resort by the prosecution to any kind of 
evidence of a defendant’s evil character to establish a probability 
of his guilt. Not that the law invests the defendant with a pre-
sumption of good character, Greer v. United States, 245 U. S. 559, 
but it simply closes the whole matter of character, disposition and 
reputation on the prosecution’s case-in-chief. The state may not 
show defendant’s prior trouble with the law, specific criminal acts, 
or ill name among his neighbors, even though such facts might 
logically be persuasive that he is by propensity a probable perpe-
trator of the crime. The inquiry is not rejected because character 
is irrelevant; on the contrary, it is said to weigh too much with 
the jury and to so overpersuade them as to prejudge one with a 
bad general record and deny him a fair opportunity to defend 
against a particular charge. The overriding policy of excluding such 
evidence, despite its admitted probative value, is the practical 
experience that its disallowance tends to prevent confusion of issues, 
unfair surprise and undue prejudice.” 335 U. 8., at 475-476.

In Marshall, the Court reversed a conviction where it was shown 
that newspaper accounts of the defendant’s prior convictions had 
been seen by a substantial number of jurors. The Court stated: 
“. . . We have here the exposure of jurors to information of a 
character which the trial judge ruled was so prejudicial it could not 
be directly offered as evidence. The prejudice to the defendant is 
almost certain to be as great when that evidence reaches the jury 
through news accounts as when it is a part of the prosecution’s 
evidence.” 360 U. S., at 312-313.

In Boyd, the defendants were charged with murder following an 
attempt to rob, and the prosecution introduced evidence that the 
defendants had committed other robberies before the one involved
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appeals 5 and of state courts,G suggest that evidence of 
prior crimes introduced for no purpose other than to show 
criminal disposition would violate the Due Process Clause.

in the crime charged. The Court, in an opinion by the first Mr. 
Justice Harlan, held the evidence of other crimes inadmissible:

. Those robberies may have been committed by the defendants 
in March, and yet they may have been innocent of the murder of 
Dansby in April. Proof of them only tended to prejudice the 
defendants with the jurors, to draw their minds away from the real 
issue, and to produce the impression that they were wretches whose 
lives were of no value to the community, and who were not entitled 
to the full benefit of the rules prescribed by law for the trial of 
human beings charged with crime involving the punishment of 
death.” 142 U. S., at 458.

5 See, e. g., Lovely v. United States, 169 F. 2d 386, 389 (C. A. 
4th Cir. 1948):

‘■'The rule which thus forbids the introduction of evidence of other 
offenses having no reasonable tendency to prove the crime charged, 
except in so far as they may establish a criminal tendency on the 
part of the accused, is not a mere technical rule of law. It arises 
out of the fundamental demand for justice and fairness which lies 
at the basis of our jurisprudence. If such evidence were allowed, 
not only would the time of courts be wasted in the trial of collateral 
issues, but persons accused of crime would be greatly prejudiced 
before juries and would be otherwise embarrassed in presenting their 
defenses on the issues really on trial.”

Railton v. United States, 127 F. 2d 691, 693 (C. A. 5th Cir. 1942):
. . It is logical to conclude, and very apt to be concluded, that 

because a man was dishonest once he will steal again. It is certainly 
‘more probable’ that a crooked official did steal than if he were an 
upright one. Yet our law forbids these very premises. It cannot 
be shown that the accused has committed other similar crimes to 
show that it is probable he committed the one charged.”
Cf. also Tedesco v. United States, 118 F. 2d 737 (C. A. 9th Cir. 
1941); Swann v. United States, 195 F. 2d 689 (C. A. 4th Cir. 1952); 
United States v. Jacangelo, 281 F. 2d 574 (C. A. 3d Cir. 1960).

6 Texas recognizes this general rule, Seay v. State, 395 S. W. 2d 40. 
Other typical decisions are People v. Molineux, 168 N. Y. 264, 
61 N. E. 286 (1901); State v. Scott, 111 Utah 9, 175 P. 2d 1016 
(1947). See also State v. Myrick, 181 Kan. 1056, 317 P. 2d 485 
(1957); Scarbrough v. State, 204 Miss. 487, 37 So. 2d 748 (1948).
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Evidence of prior convictions has been forbidden because 
it jeopardizes the presumption of innocence of the crime 
currently charged. A jury might punish an accused for 
being guilty of a previous offense, or feel that incarcera-
tion is justified because the accused is a “bad man,” with-
out regard to his guilt of the crime currently charged. Of 
course it flouts human nature to suppose that a jury 
would not consider a defendant’s previous trouble with 
the law in deciding whether he has committed the crime 
currently charged against him. As Mr. Justice Jackson 
put it in a famous phrase, “[t]he naive assumption that 
prejudicial effects can be overcome by instructions to the 
jury . . . all practicing lawyers know to be unmitigated 
fiction.” Krulewitch v. United States, 336 U. S. 440, 453 
(concurring opinion) (1949). United States v. Ban-
miller, 310 F. 2d 720, 725 (C. A. 3d Cir. 1962). Mr. 
Justice Jackson’s assessment has received support from 
the most ambitious empirical study of jury behavior 
that has been attempted, see Kalven & Zeisel, The 
American Jury 127-130, 177-180.

Recognition of the prejudicial effect of prior-convictions 
evidence has traditionally been related to the require-
ment of our criminal law that the State prove beyond 
a reasonable doubt the commission of a specific crim-
inal act. It is surely engrained in our jurisprudence 
that an accused’s reputation or criminal disposition is no 
basis for penal sanctions. Because of the possibility that 
the generality of the jury’s verdict might mask a finding 
of guilt based on an accused’s past crimes or unsavory 
reputation, state and federal courts have consistently 
refused to admit evidence of past crimes except in cir-
cumstances where it tends to prove something other than 
general criminal disposition.

As I have stated, I do not understand the opinion to 
assert that this Court would find consistent with due 
process the admission of prior-crimes evidence for no
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purpose other than what probative value it has bearing 
on an accused’s disposition to commit a crime currently 
charged. It ignores this issue, and points out that evi-
dence of prior crimes in other contexts has not been 
thought so prejudicial that it cannot be admitted to 
serve a particular valid purpose. Thus, past crimes may 
be used to show a common design between a past crime 
and one currently charged, to show the distinctive handi-
work of the defendant, or to show that the act presently 
at issue was probably not unintentional.7 We need not 
disagree with the admission of evidence of prior convic-
tions in cases such as these, because past convictions are 
directly relevant to the question of guilt or innocence of 
the crime currently charged. It is admitted because its 
probative value, going to elements of the current charges, 
is so strong that it outweighs the prejudice inherent in 
evidence of prior crimes. Also, as the Court further 
points out, evidence of prior crimes has traditionally 
been admitted to either impeach the defendant’s credi-
bility when he testifies in his own behalf, or to counter-
act evidence introduced by the defendant as to his good 
character. In each of these situations, the possibility 
of prejudice resulting from the evidence of prior convic-
tions is thought to be outweighed by the legitimate pur-
poses served by the evidence. When a defendant 
attempts to convince the jury of his innocence by show-
ing it that he is a person of such character that it is 
unlikely that he committed the crime charged, the State 
has a legitimate interest in counteracting this evidence 
of good character by showing that the accused has been 
previously convicted. The defendant has initiated the 
inquiry into his reputation, and the State should be al-
lowed to respond to this general character evidence as 
best it can.

7 See generally exceptions set out in McCormick, Evidence § 157.
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Similarly, when prior convictions are introduced to 
impeach the credibility of a defendant who testifies, a 
specific purpose is thought to be served. The theory is 
that the State should be permitted to show that the 
defendant-witness’ credibility is qualified by his past 
record of delinquent behavior. In other words, the de-
fendant is put to the same credibility test as any other 
witness. A defendant has some control over the State’s 
opportunity to introduce this evidence in that he may 
decide whether or not to take the stand. Moreover, the 
jury hears of the prior convictions following a defend-
ant’s testimony, and it may be thought that this trial 
context combined with the usual limiting instruction re-
sults in the jury’s actually behaving in accordance with 
the theory of limiting instructions : that is, that the prior 
convictions are only taken into account in assessing the 
defendant’s credibility.

Although the theory justifying admission of evidence 
of prior convictions to impeach a defendant’s credibility 
has been criticized,8 all that is necessary for purposes of 
deciding this case is to accept its theoretical justification 
and to note the basic difference between it and the Texas 
recidivist procedure. In the case of impeachment, as in 
all the examples cited by the Court, the prior convictions 
are considered probative for a limited purpose which is 
relevant to the jury’s finding of guilt or innocence. This 
purpose is, of course, completely different from the pur-
pose for which prior convictions are admitted in recidivist 
cases, where there is no connection between the evidence 
and guilt or innocence.

In all the situations pointed out by the Court, the 
admission of prior-crimes evidence rests on a conclusion 
that the probative value of the evidence outweighs the

8 See, e. g., Note, Other Crimes Evidence at Trial: of Balancing 
and Other Matters, 70 Yale L. J. 763 (1961).
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conceded possibility of prejudice. There is no middle 
position between the alternatives of admission or exclu-
sion because, if the evidence is to serve the purpose for 
which it is considered probative, it must be admitted 
before the jury decides whether the defendant is guilty 
or innocent. The problem thus becomes the delicate one 
of balancing probative value against the possibility of 
prejudice, and the result for most state and federal courts 
(including this Court in the exercise of its supervisory 
power over proceedings in federal courts) has been that 
the trial judge is given discretion to draw the balance 
in the context of the trial. In view of this uniform 
tradition, it is apparent that prior-convictions evidence 
introduced for certain specific purposes relating to the 
determination of guilt or innocence, other than to show 
a general criminal disposition, would not violate the Due 
Process Clause.

From these situations where the probative value of prior 
convictions evidence is thought to outweigh its prejudicial 
impact, the Court draws the legitimate conclusion that 
prior-convictions evidence is not so inherently prejudicial 
that its admission is invariably prohibited. It combines 
this premise with the concededly valid purpose of recidi-
vist statutes to produce the following logic: since prior-
crimes evidence may be admitted at the guilt phase of a 
trial where the admission serves a valid purpose and 
since the purpose of recidivist statutes is valid, prior 
crimes may be proven in the course of the guilt phase 
of a trial in order that the jury may also assess whether 
a defendant, if found guilty, should be sentenced to an 
enhanced punishment under recidivist statutes. I be-
lieve this syllogism is plausible only on the surface, be-
cause the Court’s premises do not combine to justify its 
far-reaching result. I believe the. Court has fallen into 
the logical fallacy sometimes known as the fallacy of the 
undistributed middle, because it has failed to examine the 
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supposedly shared principle between admission of prior 
crimes related to guilt and admission in connection with 
recidivist statutes.9 That the admission in both situa-
tions may serve a valid purpose does not demonstrate 
that the former practice justifies the latter any more 
than the fact that men and dogs are animals means that 
men and dogs are the same in all respects.

Unlike the purpose for the admission of prior-convictions 
evidence in all the examples cited by the Court, the 
admission in connection with enhancing punishment 
for repeating offenders has nothing whatever to do with 
the question of guilt or innocence of the crime currently 
charged. Because of the complete irrelevance of prior 
convictions to the question of guilt or innocence, the 
recidivist situation is not one where the trial courts are 
called upon to balance the probative value of prior con-
victions against their prejudicial impact. The purpose of 
admitting prior-convictions evidence should be served 
and prejudice completely avoided by the simple expedient 
of a procedure which reflects the exclusive relevance of re-
cidivist statutes to the issue of proper punishment. Only 
after a defendant has been found guilty does the question 
of whether he fits the recidivist category become relevant 
to the sentence, and any issue of fact as to his prior 
convictions should then be decided by the jury.

The availability of this procedural alternative, through 
which the interests of the State as reflected in its recid-
ivist statutes can be fully effectuated while prejudice to 
the defendant is avoided, means that the only interest 
the State may offset against the possibility of prejudice 
to justify introducing evidence of prior crimes in these 
cases is the inconvenience which would result from post-
poning a determination that the defendant falls within 
a recidivist category until after the jury has found him 
guilty of the crime currently charged. However, for the

See Stebbing, A Modern Introduction to Logic 88 (6th ed. 1948).



580 OCTOBER TERM, 1966.

Opinion of Warr en , C. J. 385 U. S.

purpose of deciding these cases, it is not necessary to 
consider whether the State’s convenience in not conduct-
ing a two-stage trial justifies the prejudice which ensues 
when prior convictions are presented to a jury before 
it has decided whether the defendant is guilty of the 
crime charged. For the fact is that Texas has not even 
this matter of convenience in the method used to find 
facts regarding prior convictions to balance against the 
prejudice which ensues from the admission of this prior-
convictions evidence. In No. 68, Spencer v. Texas, the 
defendant offered to stipulate to the truth of that portion 
of the indictment which alleged that he had been previ-
ously convicted of a crime which put him within the 
scope of a recidivist statute. The prosecutor refused to 
accept this stipulation, and the Texas courts allowed 
proof of the prior conviction to be presented to the jury 
on the ground that, under the recidivist statute dealing 
with capital crimes, the jury has a choice between the 
death penalty and life imprisonment. The courts rea-
soned that the existence of the prior conviction was infor-
mation which the jury would find relevant in determining 
sentence. Of course, the offered stipulation dispensed 
completely with the need for the State to have the fact of 
prior crimes found by the jury to determine whether a 
recidivist statute applied to the defendant. Instead, the 
State tries to justify the refusal to accept the stipulation 
on the ground that it was relevant to the jury’s discretion 
in ordering the death penalty. But this rationale would 
justify letting the jury hear, before determining guilt or 
innocence, all kinds of evidence which might be relevant 
to sentencing but which has traditionally been considered 
extremely prejudicial if admitted during the guilt phase 
of a trial. Thus, this argument would justify admitting 
probation reports, all kinds of hearsay evidence about 
the defendant’s past, medical and psychiatric reports, and 
virtually anything else which might seem relevant to the 
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broad discretion exercised in sentencing. The Court 
evidently believes that it is consistent with due process 
for a State to introduce evidence of a kind traditionally 
considered prejudicial which is relevant only to sentenc-
ing discretion in a single-stage trial before a finding of 
guilt. This seems to me the only possible ground for 
affirming No. 68, since it is obvious that the offer of stipu-
lation removes the need for a finding of fact as to the 
prior conviction in connection with the recidivist statute.

I would reverse No. 68 and remand for a new trial. 
For me, the State’s refusal to accept the stipulation 
removes any vestige of legitimate interest it might have 
to balance against the prejudice to the accused. To 
nevertheless admit the evidence seems to me entirely 
inconsistent with the way evidence of prior convictions 
is traditionally handled in our legal system.

What I have said about the State’s lack of interest 
in introducing this evidence when the defendant tries 
to stipulate to the prior conviction seems to me to apply 
equally to defendants under the Texas procedure who 
were not offered the opportunity of stipulating to their 
prior convictions. Because of the unclear state of the 
law in Texas as to the right to have such a stipulation 
accepted, the failure of a defendant to volunteer a stipu-
lation cannot be interpreted as indicative of what would 
have happened if the State made stipulation a right. 
The Texas Court, of Criminal Appeals approved a stipu-
lation procedure for felony cases in Pitcock v. State, 367 
S. W. 2d 864 (1963), on the convincing ground that, 
because the recidivist statutes in felony cases provided 
for automatic sentencing, a stipulation resolved all issues 
for which the prior convictions were relevant. As the 
court put it: “[t]o allow its introduction, after such stip-
ulation, resolves no issue and may result in prejudice to 
the accused.” 367 S. W. 2d, at 865. However, two later 
cases held that refusal by the prosecutor to accept a
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stipulation, and the introduction of evidence to the jury 
of prior convictions over an offer of stipulation, was not 
reversible error. See Sims v. State, 388 S. W. 2d 714 
(1965); Ross v. State, 401 S. W. 2d 844 (1966). Thus, 
the Texas courts reduced the stipulation procedure to 
an admonition to the prosecutor, and allowed refusal of 
the stipulation even though in felony cases the only con-
ceivable reason the prosecutor could have for refusing 
was to have the benefit of the prejudicial impact of pre-
senting prior convictions to the jury.

Because the stipulation procedure had become merely 
a matter of prosecutorial discretion, the petitioners in 
Nos. 69 and 70 cannot be said to have waived any right 
to stipulate their prior convictions, and it seems to me 
that, in the absence of a stipulation right, they must be 
regarded in the same light as the petitioner in No. 68, 
whose offer of stipulation was refused. If a defendant’s 
offer of stipulation removes any legitimate interest the 
State might otherwise have in presenting prior convic-
tions to the jury for recidivist purposes, and makes the 
introduction inconsistent with due process, then it seems 
to me that the protection of the Due Process Clause 
should not be limited according to whether a defendant 
actually explored the chance that a prosecutor might 
accept an offer of stipulation. Since a stipulation pro-
cedure would completely effectuate the minimal state 
interest in having facts found under its recidivist statutes 
without the inconvenience of a two-part trial, while at 
the same time offering a defendant the chance to prevent 
the possibility of prejudice, it seems to me that due 
process requires this safeguard.

If the admission of prior-convictions evidence solely for 
the purpose of enhancing punishment in the event a de-
fendant is found guilty violates due process when the 
defendant is not given the right of conceding the 
prior-convictions evidence to prevent its admission, peti-
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tioners’ convictions in Nos. 68 and 69 must be reversed. 
No. 70, however, raises the question of whether a decision 
that the old Texas procedure violates due process should 
be retroactively applied to convictions which are final but 
which are collaterally attacked in the federal courts by 
habeas corpus. Considerations of fundamental fairness 
have led to the opening of final judgments in criminal 
cases when it has appeared that a conviction was achieved 
in violation of basic constitutional standards. Thus, in the 
decisions which have been applied retroactively, Gideon v. 
Wainwright, 372 U. S. 335 (1963) ; Douglas v. California, 
372 U. S. 353 (1963); Griffin v. Illinois, 351 U. S. 12 
(1956); and Jackson v. Denno, 378 U. S. 368 (1964), the 
Court concluded that the constitutional error perceived 
undermined “the very integrity of the fact-finding proc-
ess,” Linkletter v. Walker, 381 U. S. 618, 639 (1965) and 
the fundamental fairness of the resulting conviction. 
On the other hand, our decisions in Linkletter and 
Tehan v. Shott, 382 U. S. 406 (1966), demonstrate that 
practices found to violate the Due Process Clause of the 
Fourteenth Amendment need not necessarily be applied 
to final convictions. The factors adverted to in those 
cases for determining whether a constitutional decision 
should be applied to final cases were the State’s reliance 
on the conduct newly found unconstitutional, whether 
the purpose of the new rule would be served by fully 
retroactive effect, and the effect of retroactivity on the 
administration of justice.

In my view, these factors justify limiting the appli-
cation of the decision I propose to nonfinal convic-
tions. Texas came to rely on the constitutionality of 
the procedure involved in these cases by this Court’s 
consistent failure to review the practice until the grant 
of certiorari in these cases. Moreover, there can be no 
doubt but that application of this rule to final convic-
tions would seriously disrupt the administration of crim-
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inal law in Texas as well as the other States which 
have employed a similar procedure in recidivist cases. 
Cf. Johnson v. New Jersey, 384 U. S. 719 (1966). Thus, 
the question becomes whether the procedure which I 
would hold unconstitutional infected every proceeding 
of which it was a part with the clear danger of convict-
ing the innocent. See Tehan v. Shott, supra. It seems 
to me that the prejudicial impact of the Texas procedure 
is not so great as to justify application to final cases.

In all the cases where the constitutional doctrine has 
been retroactively applied, the judgment was made that 
the procedure found erroneous went to the heart of the 
fairness of the conviction and raised the danger of con-
victing the innocent. Thus, in Gideon and Douglas, the 
Court concluded that failure of an indigent defendant to 
be represented by counsel at trial and on appeal negated 
the possibility of a fair adversary proceeding. Similarly, 
the rule of Griffin v. Illinois was retroactively applied be-
cause forcing an indigent to forgo a meaningful appeal 
because he could not pay for a transcript meant that the 
availability of a basic part of the State’s system for deter-
mining guilt or innocence was conditioned on financial 
resources. This procedure was an obvious and funda-
mental denial of fairness in the process leading to convic-
tion. In the final area where new rulings have been 
retroactively applied, Jackson v. Denno, the prejudice to 
the defendant was that he was not assured of a fair pro-
cedure in determining the voluntariness of his confession, 
and, moreover, that a jury might take into account a con-
fession which it believed to be coerced in determining the 
defendant’s guilt. Obviously, the prejudice which results 
from the jury’s learning of a confession which is obtained 
unconstitutionally goes directly to the heart of the finding 
of guilt; and because one reason the Constitution has 
been held to outlaw involuntary confessions is their unre-
liability, Brown v. Mississippi, 297 U. S. 278 (1936) (for 
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other reasons see, e. g., Rogers v. Richmond, 365 U. S. 534 
(1961); Culombe v. Connecticut, 367 U. S. 568 (1961)), 
the procedure held unconstitutional in Jackson involved 
a danger of convicting the innocent.

In contrast to the unconstitutional procedures involved 
in the cases discussed above, the admission of prior-
convictions evidence in connection with a recidivist stat-
ute does not seem to me to justify reversal of final convic-
tions. The fact that prior-convictions evidence has been 
traditionally admitted when related to guilt or innocence 
suggests that its prejudice has not been thought so great 
as to undermine “the very integrity of the fact-finding 
process” and to involve a “clear danger of convicting the 
innocent.” See Linkletter v. Walker, 381 U. S., at 639; 
Tehan v. Shott, 382 U. S., at 416. Consequently, I would 
not apply a decision in line with this dissent to final con-
victions, such as No. 70, a habeas corpus proceeding.

The decision I propose is consistent with a large body 
of judicial thought. Two United States Courts of Ap-
peals have adopted the view that recidivist procedures 
which authorize admission of prior-convictions evidence 
before the jury determines that the defendant is guilty 
violate due process. In Lane v. Warden, 320 F. 2d 
179 (C. A. 4th Cir. 1963), the court reasoned that “it 
is patent that jurors would be likely to find a man 
guilty of a narcotics violation more readily if aware that 
he has had prior illegal association with narcotics. . . . 
Such a prejudice would clearly violate the standards 
of impartiality required for a fair trial.” 320 F. 2d, at 
185. In the same vein, the Third Circuit, in United 
States v. Banmiller, 310 F. 2d 720 (1962), reasoned that 
a procedure like the one involved in the three cases at 
bar would cause the jury to have in mind the defendant’s 
previous convictions in determining his guilt of the crime 
currently charged. Both these courts, in fact, went farther 
than I would, in that they applied their decisions to final
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convictions. In England, the prejudice which results 
from proof of prior crimes before a finding of guilt has 
been recognized for more than a century, and the rule 
has been that a finding as to prior crimes is made in a 
separate hearing after the finding of guilt.10 11

The majority of States have adopted procedures which 
cure the prejudice inherent in the procedure in the cases 
at bar. In all, some 31 States have recidivist procedures 
which postpone the introduction of prior convictions 
until after the jury has found the defendant guilty of 
the crime currently charged.11 And at least three others

10 Coinage Offences Act, 1861, 24 & 25 Viet., c. 99; Act of 6 & 7 
Will. 4, c. Ill; Reg. v. Shuttleworth, 3 Car. & K. 375.

11 The States which have adopted a procedure either by legislation 
or judicial decision which separates the determination of prior con-
victions from the determination of guilt of the crime currently 
charged are: Alaska, Alaska Stat. § 12.55.060 (1962); Arkansas, 
Miller v. State, 239 Ark. 836, 394 S. W. 2d 601 (1965); Colorado, 
Heinze v. People, 127 Colo. 54, 253 P. 2d 596 (1953); Connecticut, 
State v. Ferrone, 96 Conn. 160, 113 A. 452 (1921); Delaware, Del. 
Code Ann. Tit. 11, § 3912 (b) (Supp. 1964); Florida, Fla. Stat. Ann. 
§775.11 (1965), Shargaa v. State, 102 So. 2d 814 (1958); Idaho, 
State v. Johnson, 86 Idaho 51, 383 P. 2d 326 (1963); Illinois, Ill. 
Rev. Stat. c. 38, §§603.1-603.9 (1963), Ill. Rev. Stat. c. 38, §22-43 
(1965); Kansas, Kan. Gen. Stat. Ann. § 21-107a (1949); Louisiana, 
La. Rev. Stat. Ann. § 15:529.ID (Supp. 1962); Maryland, Md. 
Rule of Proc. 713; Michigan, Mich. Stat. Ann. §28.1085 (1954); 
Minnesota, Minn. Stat. Ann. §609.16; Missouri, Mo. Rev. Stat. 
§556.280 (1959); Nebraska, Neb. Rev. Stat. §29-2221 (1964); 
New York, N. Y. Pen. Law § 1943; New Mexico, Johnson v. Cox, 
72 N. M. 55, 380 P. 2d 199 (1963); North Dakota, N. D. Cent. 
Code § 12-06-23 (1960); Ohio, Ohio Rev. Code Ann. §2961.13 
(1954); Oklahoma, Okla. Stat. Ann. Tit. 22, §860 (Supp. 1964), 
Harris v. State, 369 P. 2d 187 (1962); Oregon, Ore. Rev. Stat. 
§ 168.065 (1961); Pennsylvania, Pa. Stat. Ann. Tit. 18, §5108 
(1963); South Dakota, S. D. Code § 13.0611 (3) (1939); Tennessee, 
Tenn. Code Ann. §40-2801 (1955), Harrison v. State, ---- Tenn.
—, 394 S. W. 2d 713 (1965); Texas, Texas Code Crim. Proc. Art.
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have substantially mitigated the prejudice of the single- 
stage recidivist procedure by affording the defendant the 
right to stipulate to his prior crimes to prevent their 
introduction at the trial.12 Thus, only 16 States still 
maintain the needlessly prejudicial procedure exemplified 
in these three cases. The decision I propose would 
require only a small number of States to make a relatively 
minor adjustment in their criminal procedure to avoid 
the manifest unfairness and prejudice which have already 
been eliminated in England and in 34 of the United 
States.

I would reverse the convictions in Nos. 68 and 69 and 
remand for a new trial. In No. 70, I would affirm this 
final conviction.

Mr . Justice  Brennan , with whom Mr . Justice  
Douglas  joins, dissenting.

I join the opinion of The  Chief  Justi ce  insofar as 
that opinion would reverse in Nos. 68 and 69. I would,

36.01 (1966); Utah, Utah Code Ann. §76-1-19 (1953), State v. 
Stewart, 110 Utah 203, 171 P. 2d 383 (1946); Virginia, Va. Code 
Ann. §53-296 (1958); Washington, State v. Kirkpatrick, 181 Wash. 
313, 43 P. 2d 44 (1935); West Virginia, W. Va. Code Ann. §6131 
(1961). In addition to these 29 States, two States take prior 
convictions into account in the determination of when a convict is 
eligible for parole, and entrust the fact-finding determination to 
parole boards: Mississippi, Miss. Code Ann. §4004-03 (Supp. 1964), 
as amended, Miss. Laws 1964, c. 366; New Jersey, N. J. Stat. Ann. 
§30:4-123.12 (1964), N. J. Rev. Stat. §2A:85-13 (Supp. 1966). 
Thus, 31 States in all have adopted wholly nonprejudicial procedures 
in connection with their recidivist statutes.

12 The three States which have adopted a stipulation procedure are: 
Arizona, Ariz. Rule Crim. Proc. 180, Ariz. Code Ann. § 44-1004 
(1939), Montgomery v. Eyman, 96 Ariz. 55, 391 P. 2d 915 (1964); 
California, Cal. Penal Code § 1025, People v. Hobbs, 37 Cal. App. 2d 
8, 98 P. 2d 775 (1940); and Wisconsin, State v. Meyer, 258 Wis. 326, 
46 N. W. 2d 341 (1951).
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however, also reverse in No. 70. It seems to me that the 
constitutional error here involved undermined “the very 
integrity of the fact-finding process,” Linkletter v. 
Walker, 381 U. S. 618, 639, and I would therefore apply 
the rule retroactively. Gideon v. Wainwright, 372 U. S. 
335; Douglas v. California, 372 U. S. 353; Griffin v. 
Illinois, 351 U. S. 12; Jackson v. Denno, 378 U. S. 368.
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KEYISHIAN et  al . v. BOARD OF REGENTS OF 
THE UNIVERSITY OF THE STATE OF 

NEW YORK et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF NEW YORK.

No. 105. Argued November 17, 1966.—Decided January 23, 1967.

Appellants, faculty members of the State University of New York 
and a nonfaculty employee, brought this action for declaratory 
and injunctive relief, claiming that New York's teacher loyalty 
laws and regulations are unconstitutional. Their continued em-
ployment had been terminated or was threatened when each 
appellant faculty member refused to comply with a requirement 
of the university trustees that he certify that he was not a Com-
munist and that if he had ever been one he had so advised the 
university president; and the nonfaculty employee refused to 
state under oath whether he had advocated or been a member 
of a group which advocated forceful overthrow of the government. 
Under § 3021 of New York’s Education Law “treasonable or 
seditious” utterances or acts are grounds for dismissal from the 
public school system, as well as under § 105, subd. 3, of the Civil 
Service Law. Other provisions of § 105 of the Civil Service Law 
disqualify from the civil service or employment in the educational 
system any person advocating or involved with the distribution of 
written material which advocates the forceful overthrow of the 
government. Section 3021 does not define “treasonable or sedi-
tious.” Section 105, subd. 3, provides that “treasonable word or 
act” shall mean “treason” as defined in the Penal Law and 
“seditious word or act” shall mean “criminal anarchy” as therein 
defined. Section 3022 (the Feinberg Law) of the Education Law 
requires the State Board of Regents to issue regulations for the 
disqualification or removal on loyalty grounds of faculty or other 
personnel in the state educational system, to make a list of “sub-
versive” organizations, and to provide that membership therein 
constitutes prima facie evidence of disqualification for employ-
ment. The Board listed the National and State Communist Parties 
as “subversive organizations” under the law, but shortly before the 
trial of this case the university trustees’ certificate requirement 
was rescinded and it was announced that no person would be 
ineligible for employment “solely” because he refused to sign the
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certificate, and that §§ 3021 and 3022 of the Education Law and 
§ 105 of the Civil Service Law constituted part of the employment 
contract. A three-judge District Court sustained the constitu-
tionality of these provisions against appellants’ challenges of 
vagueness and overbreadth and dismissed the complaint. Held:

1. Adler v. Board of Education, 342 U. S. 485, in which this 
Court upheld some aspects of the New York teacher loyalty plan 
before its extension to state institutions of higher learning, is not 
controlling, the vagueness issue presented here involving § 3021 
and § 105 not having been decided in Adler, and the validity of 
the subversive organization membership provision of § 3022 having 
been upheld for reasons subsequently rejected by this Court. 
Pp. 593-595.

2. The rescission of the certificate requirement does not moot 
this case, as the substance of the statutory and regulatory complex 
challenged by appellants remains. P. 596.

3. Section 3021 of the Education Law and § 105, subds. 1 (a), 
1 (b), and 3, of the Civil Service Law as implemented by the, 
machinery created pursuant to § 3022 of the Education Law, are 
unconstitutionally vague, since no teacher can know from § 3021 
of the Education Law and § 105, subd. 3, of the Civil Service Law 
what constitutes the boundary between “seditious” and nonsedi- 
tious utterances and acts, and the other provisions may well 
prohibit the employment of one who advocates doctrine abstractly 
without any attempt to incite others to action, and may be con-
strued to cover mere expression of belief. Pp. 597-604.

(a) These provisions, which have not been interpreted by 
the New York courts, can have a stifling effect on the “free play 
of the spirit which all teachers ought especially to cultivate and 
practice” (Wieman v. Updegraff, 344 U. S. 183, 195 (concurring 
opinion)). Pp. 601-602.

(b) Academic freedom is a special concern of the First 
Amendment, which does not tolerate laws that cast a pall of 
orthodoxy over the classroom. P. 603.

(c) The prolixity and profusion of statutes, regulations, and 
administrative machinery, and manifold cross-references to inter-
related enactments and rules aggravate the problem of vagueness 
of wording. P. 604.

4. The provisions of the Civil Service Law (§ 105, subd. 1 (c)) 
and the Education Law (§ 3022, subd. 2), which make Communist 
Party membership, as such, prima facie evidence of disqualifica-
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tion for employment in the public school system are “overbroad” 
and therefore unconstitutional. Pp. 605-610.

(a) Constitutional doctrine after this Court’s upholding of 
§ 3022, subd. 2, in Adler has rejected its major premise that public 
employment may be conditioned upon the surrender of constitu-
tional rights which could not be abridged by direct government 
action. P. 605.

(b) Mere knowing membership without a specific intent to 
further the unlawful aims of an organization is not a constitu-
tionally adequate basis for imposing sanctions. Pp. 606-610.

255 F. Supp. 981, reversed and remanded.

Richard Lipsitz argued the cause for appellants. With 
him on the briefs was Rosario J. Di Lorenzo.

Ruth V. Iles, Assistant Attorney General of New York, 
argued the cause for appellees Board of Regents et al. 
With her on the brief were Louis J. Lefkowitz, Attorney 
General, and Ruth Kessler Toch, Acting Solicitor General. 
John C. Crary, Jr., argued the cause and filed a brief for 
appellees Board of Trustees of the State University of 
New York et al.

Osmond K. Fraenkel filed a brief for the American 
Civil Liberties Union et al., as amici curiae, urging re-
versal. Ralph F. Fuchs, Bernard Wolfman and Herman 
I. Orentlicher filed a brief for the American Association 
of University Professors, as amicus curiae.

Mr . Justice  Brennan  delivered the opinion of the 
Court.

Appellants were members of the faculty of the pri-
vately owned and operated University of Buffalo, and 
became state employees when the University was merged 
in 1962 into the State University of New York, an insti-
tution of higher education owned and operated by the 
State of New York. As faculty members of the State 
University their continued employment was conditioned 
upon their compliance with a New York plan, formulated
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partly in statutes and partly in administrative regula-
tions,1 which the State utilizes to prevent the appoint-
ment or retention of “subversive” persons in state 
employment.

Appellants Hochfield and Maud were Assistant Pro-
fessors of English, appellant Keyishian an instructor in 
English, and appellant Garver, a lecturer in philosophy. 
Each of them refused to sign, as regulations then in effect 
required, a certificate that he was not a Communist, and 
that if he had ever been a Communist, he had com-
municated that fact to the President of the State Uni-
versity of New York. Each was notified that his failure 
to sign the certificate would require his dismissal. Key- 
ishian’s one-year-term contract was not renewed because 
of his failure to sign the certificate. Hochfield and Gar-
ver, whose contracts still had time to run, continue to 
teach, but subject to proceedings for their dismissal if 
the constitutionality of the New York plan is sustained. 
Maud has voluntarily resigned and therefore no longer 
has standing in this suit.

Appellant Starbuck was a nonfaculty library employee 
and part-time lecturer in English. Personnel in that 
classification were not required to sign a certificate but 
were required to answer in writing under oath the ques-
tion, “Have you ever advised or taught or were you ever 
a member of any society or group of persons which 
taught or advocated the doctrine that the Government 
of the United States or of any political subdivisions 
thereof should be overthrown or overturned by force, 
violence or any unlawful means?” Starbuck refused to 
answer the question and as a result was dismissed.

Appellants brought this action for declaratory and in-
junctive relief, alleging that the state program violated 
the Federal Constitution in various respects. A three-

1 The text of the pertinent statutes and administrative regulations 
in effect at the time of trial appears in the Appendix to the opinion.
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judge federal court held that the program was con-
stitutional. 255 F. Supp. 981.2 We noted probable 
jurisdiction of appellants’ appeal, 384 U. S. 998. We 
reverse.

I.
We considered some aspects of the constitutionality of 

the New York plan 15 years ago in Adler v. Board of 
Education, 342 U. S. 485. That litigation arose after 
New York passed the Feinberg Law which added § 3022 
to the Education Law.3 The Feinberg Law was enacted 
to implement and enforce two earlier statutes. The first 
was a 1917 law, now § 3021 of the Education Law, under 
which “the utterance of any treasonable or seditious 
word or words or the doing of any treasonable or sedi-
tious act” is a ground for dismissal from the public school 
system. The second was a 1939 law which was § 12-a 
of the Civil Service Law when Adler was decided and, 
as amended, is now § 105 of that law. This law dis-
qualifies from the civil service and from employment 
in the educational system any person who advocates the 
overthrow of government by force, violence, or any un-
lawful means, or publishes material advocating such 
overthrow or organizes or joins any society or group of 
persons advocating such doctrine.

The Feinberg Law charged the State Board of Regents 
with the duty of promulgating rules and regulations 
providing procedures for the disqualification or removal 
of persons in the public school system who violate the 
1917 law or who are ineligible for appointment to or

2 The District Court initially refused to convene a three-judge 
court, 233 F. Supp. 752, and was reversed by the Court of Appeals 
for the Second Circuit. 345 F. 2d 236.

3 For the history of New York loyalty-security legislation, includ-
ing the Feinberg Law, see Chamberlain, Loyalty and Legislative 
Action, and that author’s article in Gellhorn, The States and 
Subversion 231.
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retention in the public school system under the 1939 law. 
The Board of Regents was further directed to make a list, 
after notice and hearing, of “subversive” organizations, 
defined as organizations which advocate the doctrine of 
overthrow of government by force, violence, or any un-
lawful means. Finally, the Board was directed to pro-
vide in its rules and regulations that membership in any 
listed organization should constitute prima facie evidence 
of disqualification for appointment to or retention in any 
office or position in the public schools of the State.

The Board of Regents thereupon promulgated rules 
and regulations containing procedures to be followed by 
appointing authorities to discover persons ineligible for 
appointment or retention under the 1939 law, or because 
of violation of the 1917 law. The Board also announced 
its intention to list “subversive” organizations after 
requisite notice and hearing, and provided that member-
ship in a listed organization after the date of its listing 
should be regarded as constituting prima facie evidence 
of disqualification, and that membership prior to listing 
should be presumptive evidence that membership has 
continued, in the absence of a showing that such mem-
bership was terminated in good faith. Under the regula-
tions, an appointing official is forbidden to make an 
appointment until after he has first inquired of an appli-
cant’s former employers and other persons to ascertain 
whether the applicant is disqualified or ineligible for 
appointment. In addition, an annual inquiry must be 
made to determine whether an appointed employee has 
ceased to be qualified for retention, and a report of 
findings must be filed.

Adler was a declaratory judgment suit in which the 
Court held, in effect, that there was no constitutional in-
firmity in former § 12—a or in the Feinberg Law on their 
faces and that they were capable of constitutional ap-
plication. But the contention urged in this case that
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both § 3021 and § 105 are unconstitutionally vague was 
not heard or decided. Section 3021 of the Education 
Law was challenged in Adler as unconstitutionally vague, 
but because the challenge had not been made in the 
pleadings or in the proceedings in the lower courts, this 
Court refused to consider it. 342 U. S., at 496. Nor 
was any challenge on grounds of vagueness made in 
Adler as to subdivisions 1 (a) and (b) of § 105 of the 
Civil Service Law.4 Subdivision 3 of § 105 was not 
added until 1958. Appellants in this case timely as-
serted below the unconstitutionality of all these sections 
on grounds of vagueness and that question is now prop-
erly before us for decision. Moreover, to the extent that 
Adler sustained the provision of the Feinberg Law con-
stituting membership in an organization advocating 
forceful overthrow of government a ground for disquali-
fication, pertinent constitutional doctrines have since 
rejected the premises upon which that conclusion rested. 
Adler is therefore not dispositive of the constitutional 
issues we must decide in this case.

II.
A 1953 amendment extended the application of the 

Feinberg Law to personnel of any college or other insti-
tution of higher education owned and operated by the 
State or its subdivisions. In the same year, the Board 
of Regents, after notice and hearing, listed the Commu-
nist Party of the United States and of the State of New 
York as “subversive organizations.” In 1956 each appli-
cant for an appointment or the renewal of an appoint-
ment was required to sign the so-called “Feinberg 
Certificate” declaring that he had read the Regents 
Rules and understood that the Rules and the statutes

4 The sole “vagueness” contention in Adler concerned the word 
“subversive,” appearing in the preamble to and caption of §3022 
342 U. S, at 496.
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constituted terms of employment, and declaring further 
that he was not a member of the Communist Party, and 
that if he had ever been a member he had communicated 
that fact to the President of the State University. This 
was the certificate that appellants Hochfield, Maud, 
Keyishian, and Garver refused to sign.

In June 1965, shortly before the trial of this case, the 
Feinberg Certificate was rescinded and it was announced 
that no person then employed would be deemed ineligible 
for continued employment “solely” because he refused 
to sign the certificate. In lieu of the certificate, it was 
provided that each applicant be informed before assum-
ing his duties that the statutes, §§ 3021 and 3022 of the 
Education Law and § 105 of the Civil Service Law, con-
stituted part of his contract. He was particularly to be 
informed of the disqualification which flowed from mem-
bership in a listed “subversive” organization. The 1965 
announcement further provides: “Should any question 
arise in the course of such inquiry such candidate may 
request ... a personal interview. Refusal of a candidate 
to answer any question relevant to such inquiry by such 
officer shall be sufficient ground to refuse to make or 
recommend appointment.” A brochure is also given new 
applicants. It outlines and explains briefly the legal 
effect of the statutes and invites any applicant who may 
have any question about possible disqualification to re-
quest an interview. The covering announcement con-
cludes that “a prospective appointee who does not be-
lieve himself disqualified need take no affirmative action. 
No disclaimer oath is required.”

The change in procedure in no wise moots appellants’ 
constitutional questions raised in the context of their 
refusal to sign the now abandoned Feinberg Certificate. 
The substance of the statutory and regulatory complex 
remains and from the outset appellants’ basic claim has 
been that they are aggrieved by its application.
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III.
Section 3021 requires removal for “treasonable or sedi-

tious” utterances or acts. The 1958 amendment to § 105 
of the Civil Service Law, now subdivision 3 of that sec-
tion, added such utterances or acts as a ground for 
removal under that law also.5 The same wording is used 
in both statutes—that “the utterance of any treasonable 
or seditious word or words or the doing of any treason-
able or seditious act or acts” shall be ground for removal. 
But there is a vital difference between the two laws. 
Section 3021 does not define the terms “treasonable or

5 There is no merit in the suggestion advanced by the Attorney 
General of New York for the first time in his brief in this Court 
that § 3021 of the Education Law and § 105, subd. 3, of the Civil 
Service Law are not “pertinent to our inquiry.” Section 3022 of the 
Education Law incorporates by reference the provisions of both, 
thereby rendering them applicable to faculty members of all colleges 
and institutions of higher education. One of the reasons why the 
Court of Appeals ordered the convening of a three-judge court was 
that a substantial federal question was presented by the fact that 
“Adler . . . refused to pass upon the constitutionality of section 
3021 . . . [and that] several statutory amendments, such as Section 
105 (3) of the Civil Service Law, are all subsequent to Adler.” 
345 F. 2d 236, 238. The three-judge court also properly found 
these provisions applicable to appellants in holding them consti-
tutional. It is significant that appellees consistently defended the 
constitutionality of these sections in the courts below. Moreover, 
the three-judge court rendered its decision upon the basis of a 
“Stipulation of Fact,” paragraph 20 of which recites:

“Section 3022 incorporates in full by reference and implements 
Section 105 of the Civil Service Law and Section 3021 of the 
New York State Education Law as follows: Subdivision (1) of 
Section 3022, as amended . . . directs the Board of Regents to adopt 
and enforce rules and regulations for the elimination of persons 
barred from employment in the public school system or any college 
or institution of higher education owned by the State of New York 
or any political subdivision thereof, by reason of violation of any 
of the provisions of Section 105 of the Civil Service Law or Section 
3021 of the New York State Education Law.”
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seditious” as used in that section; in contrast, subdivi-
sion 3 of § 105 of the Civil Service Law provides that 
the terms “treasonable word or act” shall mean “treason” 
as defined in the Penal Law and the terms “seditious 
word or act” shall mean “criminal anarchy” as defined 
in the Penal Law.

Our experience under the Sedition Act of 1798, 1 Stat. 
596, taught us that dangers fatal to First Amendment 
freedoms inhere in the word “seditious.” See New York 
Times Co. v. Sullivan, 376 U. S. 254, 273-276. And the 
word “treasonable,” if left undefined, is no less danger-
ously uncertain. Thus it becomes important whether, 
despite the omission of a similar reference to the Penal 
Law in § 3021, the words as used in that section are to be 
read as meaning only what they mean in subdivision 3 
of § 105. Or are they to be read more broadly and to 
constitute utterances or acts “seditious” and “treason-
able” which would not be so regarded for the purposes 
of § 105?

Even assuming that “treasonable” and “seditious” in 
§ 3021 and § 105, subd. 3, have the same meaning, the un-
certainty is hardly removed. The definition of “treason-
able” in the Penal Law presents no particular problem. 
The difficulty centers upon the meaning of “seditious.” 
Subdivision 3 equates the term “seditious” with “criminal 
anarchy” as defined in the Penal Law. Is the reference 
only to Penal Law § 160, defining criminal anarchy as 
“the doctrine that organized government should be 
overthrown by force or violence, or by assassination of 
the executive head or of any of the executive officials of 
government, or by any unlawful means”? But that sec-
tion ends with the sentence “The advocacy of such doc-
trine either by word of mouth or writing is a felony.” 
Does that sentence draw into § 105, Penal Law § 161, 
proscribing “advocacy of criminal anarchy”? If so, the
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possible scope of “seditious” utterances or acts has vir-
tually no limit. For under Penal Law § 161, one com-
mits the felony of advocating criminal anarchy if he 

. . publicly displays any book . . . containing or advo-
cating, advising or teaching the doctrine that organized 
government should be overthrown by force, violence or 
any unlawful means.” fl Does the teacher who carries a 
copy of the Communist Manifesto on a public street 
thereby advocate criminal anarchy? It is no answer to 
say that the statute would not be applied in such a case. 
We cannot gainsay the potential effect of this obscure 
wording on “those with a conscientious and scrupulous 
regard for such undertakings.” Baggett v. Bullitt, 377 
U. S. 360, 374. Even were it certain that the definition 
referred to in § 105 was solely Penal Law § 160, the 
scope of § 105 still remains indefinite. The teacher can-
not know the extent, if any, to which a “seditious” 
utterance must transcend mere statement about abstract 
doctrine, the extent to which it must be intended to and 
tend to indoctrinate or incite to action in furtherance of 
the defined doctrine. The crucial consideration is that 
no teacher can know just where the line is drawn between 
“seditious” and nonseditious utterances and acts.

Other provisions of §105 also have the same defect 
of vagueness. Subdivision 1 (a) of § 105 bars employ-
ment of any person who “by word of mouth or writing 
wilfully and deliberately advocates, advises or teaches 
the doctrine” of forceful overthrow of government. This 
provision is plainly susceptible of sweeping and improper 
application. It may well prohibit the employment of 
one who merely advocates the doctrine in the abstract 
without any attempt to indoctrinate others, or incite

6 Penal Law §§ 160-161 are to be replaced effective September 1, 
1967, by a single provision entitled “criminal advocacy.”
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others to action in furtherance of unlawful aims.7 See 
Herndon v. Lowry, 301 U. S. 242; Yates v. United States, 
354 U. S. 298; Noto v. United States, 367 U. S. 290; 
Scales v. United States, 367 U. S. 203. And in prohibit-
ing “advising” the “doctrine” of unlawful overthrow 
does the statute prohibit mere “advising” of the exist-
ence of the doctrine, or advising another to support 
the doctrine? Since “advocacy” of the doctrine of force-
ful overthrow is separately prohibited, need the person 
“teaching” or “advising” this doctrine himself “advocate” 
it? Does the teacher who informs his class about the 
precepts of Marxism or the Declaration of Independence 
violate this prohibition?

Similar uncertainty arises as to the application of sub-
division 1 (b) of § 105. That subsection requires the 
disqualification of an employee involved with the dis-
tribution of written material “containing or advocating, 
advising or teaching the doctrine” of forceful overthrow, 
and who himself “advocates, advises, teaches, or em-
braces the duty, necessity or propriety of adopting the 
doctrine contained therein.” Here again, mere advocacy 
of abstract doctrine is apparently included.8 And does

7 The New York State Legislative Committee on Public Employee 
Security Procedures, in describing this provision, noted:

“In disqualifying for employment those who advocate or teach 
the ‘doctrine’ of the violent overthrow of government, [§ 105] is to 
be distinguished from the language of the Smith Act (18 U. S. C. 
§§371, 2385), which has been construed by the Supreme Court to 
make it criminal to incite to ‘action’ for the forcible overthrow of 
government, but not to teach the ‘abstract doctrine’ of such forcible 
overthrow. Yates v. United States, 354 U. S. 298 (1957).” 1958 
N. Y. State Legis. Annual 70, n. 1.

8 Compare the Smith Act, 18 U. S. C. § 2385, which punishes one 
who “prints, publishes, edits, issues, circulates, sells, distributes, or 
publicly displays any written or printed matter advocating, advising, 
or teaching the duty, necessity, desirability, or propriety of” unlawful 
overthrow, provided he is shown to have an “intent to cause the 
overthrow or destruction of any such government.”
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the prohibition of distribution of matter “containing” the 
doctrine bar histories of the evolution of Marxist doc-
trine or tracing the background of the French, American, 
or Russian revolutions? The additional requirement, 
that the person participating in distribution of the 
material be one who “advocates, advises, teaches, or 
embraces the duty, necessity or propriety of adopting 
the doctrine” of forceful overthrow, does not alleviate 
the uncertainty in the scope of the section, but exacer-
bates it. Like the language of § 105, subd. 1 (a), this 
language may reasonably be construed to cover mere 
expression of belief. For example, does the university 
librarian who recommends the reading of such materials 
thereby “advocate . . . the . . . propriety of adopting 
the doctrine contained therein”?

We do not have the benefit of a judicial gloss by the 
New York courts enlightening us as to the scope of this 
complicated plan.9 In light of the intricate administra-
tive machinery for its enforcement, this is not surprising. 
The very intricacy of the plan and the uncertainty as to 
the scope of its proscriptions make it a highly efficient 
in terrorem mechanism. It would be a bold teacher who 
would not stay as far as possible from utterances or acts 
which might jeopardize his living by enmeshing him in 
this intricate machinery. The uncertainty as to the 
utterances and acts proscribed increases that caution in 
“those who believe the written law means what it says.” 
Baggett v. Bullitt, supra, at 374. The result must be 
to stifle “that free play of the spirit which all teachers 
ought especially to cultivate and practice . . . .” 10 That 
probability is enhanced by the provisions requiring an

9 This is not a case where abstention pending state court interpre-
tation would be appropriate, Baggett v. Bullitt, supra, at 375-379; 
Dombrowski v. Pfister, 380 U. S. 479, 489-490.

10 Wieman v. Updegraff, 344 U. S. 183, 195 (Frankfurter, J., 
concurring).
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annual review of every teacher to determine whether any 
utterance or act of his, inside the classroom or out, came 
within the sanctions of the laws. For a memorandum 
warns employees that under the statutes “subversive” 
activities may take the form of “[t]he writing of articles, 
the distribution of pamphlets, the endorsement of 
speeches made or articles written or acts performed by 
others,” and reminds them “that it is a primary duty 
of the school authorities in each school district to take 
positive action to eliminate from the school system any 
teacher in whose case there is evidence that he is guilty 
of subversive activity. School authorities are under 
obligation to proceed immediately and conclusively in 
every such case.”

There can be no doubt of the legitimacy of New York’s 
interest in protecting its education system from subver-
sion. But “even though the governmental purpose be 
legitimate and substantial, that purpose cannot be pur-
sued by means that broadly stifle fundamental personal 
liberties when the end can be more narrowly achieved.” 
Shelton v. Tucker, 364 U. S. 479, 488. The principle 
is not inapplicable because the legislation is aimed at 
keeping subversives out of the teaching ranks. In 
De Jonge v. Oregon, 299 U. S. 353, 365, the Court said:

“The greater the importance of safeguarding the 
community from incitements to the overthrow of our 
institutions by force and violence, the more impera-
tive is the need to preserve inviolate the constitu-
tional rights of free speech, free press and free 
assembly in order to maintain the opportunity for 
free political discussion, to the end that government 
may be responsive to the will of the people and that 
changes, if desired, may be obtained by peaceful 
means. Therein lies the security of the Republic, 
the very foundation of constitutional government.”
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Our Nation is deeply committed to safeguarding aca-
demic freedom, which is of transcendent value to all of 
us and not merely to the teachers concerned. That 
freedom is therefore a special concern of the First 
Amendment, which does not tolerate laws that cast a pall 
of orthodoxy over the classroom. “The vigilant protec-
tion of constitutional freedoms is nowhere more vital 
than in the community of American schools.” Shelton 
v. Tucker, supra, at 487. The classroom is peculiarly 
the “marketplace of ideas.” The Nation’s future de-
pends upon leaders trained through wide exposure to 
that robust exchange of ideas which discovers truth “out 
of a multitude of tongues, [rather] than through any 
kind of authoritative selection.” United States v. Associ-
ated Press, 52 F. Supp. 362, 372. In Sweezy v. New 
Hampshire, 354 U. S. 234, 250, we said:

“The essentiality of freedom in the community of 
American universities is almost self-evident. No 
one should underestimate the vital role in a de-
mocracy that is played by those who guide and train 
our youth. To impose any strait jacket upon the 
intellectual leaders in our colleges and universities 
would imperil the future of our Nation. No field 
of education is so thoroughly comprehended by man 
that new discoveries cannot yet be made. Particu-
larly is that true in the social sciences, where few, if 
any, principles are accepted as absolutes. Scholar-
ship cannot flourish in an atmosphere of suspicion 
and distrust. Teachers and students must always re-
main free to inquire, to study and to evaluate, to 
gain new maturity and understanding; otherwise 
our civilization will stagnate and die.”

We emphasize once again that “[precision of regula-
tion must be the touchstone in an area so closely touching 
our most precious freedoms,” N. A. A. C. P. v. Button, 
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371 U. S. 415, 438; “[f]or standards of permissible statu-
tory vagueness are strict in the area of free expression.. . . 
Because First Amendment freedoms need breathing space 
to survive, government may regulate in the area only 
with narrow specificity.” Id., at 432-433. New York’s 
complicated and intricate scheme plainly violates that 
standard. When one must guess what conduct or ut-
terance may lose him his position, one necessarily will 
“steer far wider of the unlawful zone . . . .” Speiser v. 
Randall, 357 U. S. 513, 526. For “[tjhe threat of sanc-
tions may deter . . . almost as potently as the actual 
application of sanctions.” N. A. A. C. P. v. Button, supra, 
at 433. The danger of that chilling effect upon the exer-
cise of vital First Amendment rights must be guarded 
against by sensitive tools which clearly inform teachers 
what is being proscribed. See Stromberg v. California, 
283 U. S. 359, 369; Cramp v. Board of Public Instruction, 
368 U. S. 278; Baggett v. Bullitt, supra.

The regulatory maze created by New York is wholly 
lacking in “terms susceptible of objective measurement.” 
Cramp v. Board of Public Instruction, supra, at 286. 
It has the quality of “extraordinary ambiguity” found 
to be fatal to the oaths considered in Cramp and Baggett 
v. Bullitt. “[M]en of common intelligence must neces-
sarily guess at its meaning and differ as to its applica-
tion . . . .” Baggett v. Bullitt, supra, at 367. Vagueness 
of wording is aggravated by prolixity and profusion of 
statutes, regulations, and administrative machinery, and 
by manifold cross-references to interrelated enactments 
and rules.

We therefore hold that § 3021 of the Education Law 
and subdivisions 1 (a), 1 (b) and 3 of § 105 of the 
Civil Service Law as implemented by the machinery 
created pursuant to § 3022 of the Education Law are 
unconstitutional.
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IV.
Appellants have also challenged the constitutionality 

of the discrete provisions of subdivision 1 (c) of § 105 
and subdivision 2 of the Feinberg Law, which make 
Communist Party membership, as such, prima facie evi-
dence of disqualification. The provision was added to 
subdivision 1 (c) of § 105 in 1958 after the Board of 
Regents, following notice and hearing, listed the Com-
munist Party of the United States and the Communist 
Party of the State of New York as “subversive” organiza-
tions. Subdivision 2 of the Feinberg Law was, however, 
before the Court in Adler and its constitutionality was 
sustained. But constitutional doctrine which has 
emerged since that decision has rejected its major prem-
ise. That premise was that public employment, includ-
ing academic employment, may be conditioned upon the 
surrender of constitutional rights which could not be 
abridged by direct government action. Teachers, the 
Court said in Adler, “may work for the school system 
upon the reasonable terms laid down by the proper 
authorities of New York. If they do not choose to work 
on such terms, they are at liberty to retain their beliefs 
and associations and go elsewhere.” 342 U. S., at 492. 
The Court also stated that a teacher denied employment 
because of membership in a listed organization “is not 
thereby denied the right of free speech and assembly. 
Hi; freedom of choice between membership in the organi-
zation and employment in the school system might be 
limited, but not his freedom of speech or assembly, ex-
cept in the remote sense that limitation is inherent in 
every choice.” Id., at 493.

However, the Court of Appeals for the Second Cir-
cuit correctly said in an earlier stage of this case, “.. . the 
theory that public employment which may be denied 
altogether may be subjected to any conditions, regardless
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of how unreasonable, has been uniformly rejected.” 
Keyishian v. Board of Regents, 345 F. 2d 236, 239. In-
deed, that theory was expressly rejected in a series of 
decisions following Adler. See Wieman v. Updegraff, 
344 U. S. 183; Slochower v. Board of Education, 350 
U. S. 551; Cramp v. Board of Public Instruction, supra; 
Baggett v. Bullitt, supra; Shelton v. Tucker, supra; 
Speiser v. Randall, supra; see also Schware v. Board of 
Bar Examiners, 353 U. S. 232; Torcaso v. Watkins, 367 
U. S. 488. In Sherbert v. Verner, 374 U. S. 398, 404, we 
said: “It is too late in the day to doubt that the liberties 
of religion and expression may be infringed by the denial 
of or placing of conditions upon a benefit or privilege.”

We proceed then to the question of the validity of the 
provisions of subdivision 1 (c) of § 105 and subdivision 2 
of § 3022, barring employment to members of listed 
organizations. Here again constitutional doctrine has 
developed since Adler. Mere knowing membership with-
out a specific intent to further the unlawful aims of an 
organization is not a constitutionally adequate basis for 
exclusion from such positions as those held by appellants.

In Elfbrandt v. Russell, 384 U. S. 11, we said, “Those 
who join an organization but do not share its unlawful 
purposes and who do not participate in its unlawful 
activities surely pose no threat, either as citizens or as 
public employees.” Id., at 17. We there struck down a 
statutorily required oath binding the state employee not 
to become a member of the Communist Party with knowl-
edge of its unlawful purpose, on threat of discharge and 
perjury prosecution if the oath were violated. We found 
that “[a]ny lingering doubt that proscription of mere 
knowing membership, without any showing of ‘specific 
intent,’ would run afoul of the Constitution was set at rest 
by our decision in Aptheker v. Secretary of State, 378 
U. S. 500.” Elfbrandt v. Russell, supra, at 16. In Ap-
theker we held that Party membership, without knowl-



KEYISHIAN v. BOARD OF REGENTS. 607

589 Opinion of the Court.

edge of the Party’s unlawful purposes and specific intent 
to further its unlawful aims, could not constitutionally 
warrant deprivation of the right to travel abroad. As we 
said in Schneiderman v. United States, 320 U. S. 118, 136, 
“[U]nder our traditions beliefs are personal and not 
a matter of mere association, and . . . men in adhering to 
a political party or other organization ... do not subscribe 
unqualifiedly to all of its platforms or asserted principles.” 
“A law which applies to membership without the ‘spe-
cific intent’ to further the illegal aims of the organization 
infringes unnecessarily on protected freedoms. It rests 
on the doctrine of ‘guilt by association’ which has no place 
here.” Elfbrandt, supra, at 19. Thus mere Party mem-
bership, even with knowledge of the Party’s unlawful 
goals, cannot suffice to justify criminal punishment, see 
Scales v. United States, 367 U. S. 203; Noto v. United 
States, 367 U. S. 290; Yates v. United States, 354 U. S. 
298;11 nor may it warrant a finding of moral unfitness 
justifying disbarment. Schware v. Board of Bar 
Examiners, 353 U. S. 232.

These limitations clearly apply to a provision, like 
§ 105, subd. 1 (c), which blankets all state employees, re-
gardless of the “sensitivity” of their positions. But even 
the Feinberg Law provision, applicable primarily to ac-
tivities of teachers, who have captive audiences of young 
minds, are subject to these limitations in favor of free-
dom of expression and association; the stifling effect on 
the academic mind from curtailing freedom of associa-
tion in such manner is manifest, and has been documented 
in recent studies.11 12 Elfbrandt and Aptheker state the

11 Whether or not loss of public employment constitutes “punish-
ment,” cf. United States v. Lovett, 328 U. S. 303, there can be no 
doubt that the repressive impact of the threat of discharge will be 
no less direct or substantial.

12 See Lazarsfeld & Thielens, The Academic Mind 92-112, 192— 
217; Biddle, The Fear of Freedom 155 et seq.; Jahoda & Cook,
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governing standard: legislation which sanctions member-
ship unaccompanied by specific intent to further the 
unlawful goals of the organization or which is not active 
membership violates constitutional limitations.

Measured against this standard, both Civil Service Law 
§ 105, subd. 1 (c), and Education Law § 3022, subd. 2, 
sweep overbroadly into association which may not be 
proscribed. The presumption of disqualification arising 
from proof of mere membership may be rebutted, but 
only by (a) a denial of membership, (b) a denial that the 
organization advocates the overthrow of government by 
force, or (c) a denial that the teacher has knowledge of 
such advocacy. Lederman v. Board of Education, 276 
App. Div. 527, 96 N. Y. S. 2d 466, aff’d, 301 N. Y. 476, 
95 N. E. 2d 806.* 13 Thus proof of nonactive member-
ship or a showing of the absence of intent to further 
unlawful aims will not rebut the presumption and defeat 
dismissal. This is emphasized in official administrative 
interpretations. For example, it is said in a letter ad-
dressed to prospective appointees by the President of 
the State University, “You will note that . . . both the 
Law and regulations are very specifically directed toward 
the elimination and nonappointment of ‘Communists’ 
from or to our teaching ranks . . . The Feinberg 
Certificate was even more explicit: “Anyone who is a

Security Measures and Freedom of Thought: An Exploratory Study 
of the Impact of Loyalty and Security Programs, 61 Yale L. J. 295 
(1952). See generally, Maclver, Academic Freedom in Our Time; 
Hullfish, Educational Freedom in an Age of Anxiety; Konvitz, 
Expanding Liberties 86-108; Morris, Academic Freedom and Loyalty 
Oaths, 28 Law & Contemp. Prob. 487 (1963).

13 In light of our disposition, we need not consider appellants’ 
contention that the burden placed on the employee of coming for-
ward with substantial rebutting evidence upon proof of membership 
in a listed organization is constitutionally impermissible. Compare 
Speiser v. Randall, 357 U. S. 513.
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member of the Communist Party or of any organization 
that advocates the violent overthrow of the Government 
of the United States or of the State of New York or 
any political subdivision thereof cannot be employed by 
the State University.” (Emphasis supplied.) This 
official administrative interpretation is supported by the 
legislative preamble to the Feinberg Law, § 1, in which 
the legislature concludes as a result of its findings that 
“it is essential that the laws prohibiting persons who are 
members of subversive groups, such as the communist 
party and its affiliated organizations, from obtaining or 
retaining employment in the public schools, be rigorously 
enforced.” (Emphasis supplied.)

Thus § 105, subd. 1 (c), and § 3022, subd. 2, suffer from 
impermissible “overbreadth.” Elfbrandt v. Russell, 
supra, at 19; Aptheker v. Secretary of State, supra; 
N. A. A. C. P. v. Button, supra; Saia v. New York, 334 
U. S. 558; Schneider v. State, 308 U. S. 147; Lovell v. 
Griffin, 303 U. S. 444; cf. Hague v. C. I. O., 307 U. S. 
496, 515-516; see generally Dombrowski v. Pfister, 380 
U. S. 479, 486. They seek to bar employment both for 
association which legitimately may be proscribed and for 
association which may not be proscribed consistently with 
First Amendment rights. Where statutes have an over-
broad sweep, just as where they are vague, “the hazard of 
loss or substantial impairment of those precious rights 
may be critical,” Dombrowski v. Pfister, supra, at 486, 
since those covered by the statute are bound to limit their 
behavior to that which is unquestionably safe. As we 
said in Shelton v. Tucker, supra, at 488, “The breadth 
of legislative abridgment must be viewed in the light of 
less drastic means for achieving the same basic purpose.”

We therefore hold that Civil Service Law § 105, 
subd. 1 (c), and Education Law § 3022, subd. 2, are in-
valid insofar as they proscribe mere knowing membership
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without any showing of specific intent to further the 
unlawful aims of the Communist Party of the United 
States or of the State of New7 York.

The judgment of the District Court is reversed and 
the case is remanded for further proceedings consistent 
with this opinion.

Reversed and remanded.

APPENDIX TO OPINION OF THE COURT. 
Civil  Service  Law .

§ 105. Subversive activities; disqualification
1. Ineligibility of persons advocating overthrow of 

government by force or unlawful means. No person shall 
be appointed to any office or position in the service of 
the state or of any civil division thereof, nor shall any 
person employed in any such office or position be con-
tinued in such employment, nor shall any person be em-
ployed in the public service as superintendent, principal 
or teacher in a public school or academy or in a state 
college or any other state educational institution who:

(a) by word of mouth or writing wilfully and delib-
erately advocates, advises or teaches the doctrine that the 
government of the United States or of any state or of any 
political subdivision thereof should be overthrown or 
overturned by force, violence or any unlawful means; or

(b) prints, publishes, edits, issues or sells any book, 
paper, document or written or printed matter in any form 
containing or advocating, advising or teaching the doc-
trine that the government of the United States or of any 
state or of any political subdivision thereof should be 
overthrown by force, violence or any unlawful means, 
and who advocates, advises, teaches, or embraces the 
duty, necessity or propriety of adopting the doctrine 
contained therein; or
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(c) organizes or helps to organize or becomes a mem-
ber of any society or group of persons which teaches or 
advocates that the government of the United States or 
of any state or of any political subdivision thereof shall 
be overthrown by force or violence, or by any unlawful 
means.

For the purposes of this section, membership in the 
communist party of the United States of America or the 
communist party of the state of New York shall consti-
tute prima facie evidence of disqualification for appoint-
ment to or retention in any office or position in the 
service of the state or of any city or civil division thereof.

2. A person dismissed or declared ineligible pursuant 
to this section may within four months of such dismissal 
or declaration of ineligibility be entitled to petition for 
an order to show cause signed by a justice of the supreme 
court, why a hearing on such charges should not be had. 
Until the final judgment on said hearing is entered, the 
order to show cause shall stay the effect of any order of 
dismissal or ineligibility based on the provisions of this 
section; provided, however, that during such stay a per-
son so dismissed shall be suspended without pay, and if 
the final determination shall be in his favor he shall be 
restored to his position with pay for the period of such 
suspension less the amount of compensation which he 
may have earned in any other employment or occupation 
and any unemployment insurance benefits he may have 
received during such period. The hearing shall consist 
of the taking of testimony in open court with opportunity 
for cross examination. The burden of sustaining the 
validity of the order of dismissal or ineligibility by a fair 
preponderance of the credible evidence shall be upon the 
person making such dismissal or order of ineligibility.

3. Removal for treasonable or seditious acts or utter-
ances. A person in the civil service of the state or of
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any civil division thereof shall be removable therefrom 
for the utterance of any treasonable or seditious word or 
words or the doing of any treasonable or seditious act or 
acts while holding such position. For the purpose of this 
subdivision, a treasonable word or act shall mean “trea-
son,” as defined in the penal law; a seditious word or act 
shall mean “criminal anarchy” as defined in the penal 
law.

Educati on  Law .
§ 3021. Removal of superintendents, teachers and em-

ployees for treasonable or seditious acts or utterances 
A person employed as superintendent of schools, 

teacher or employee in the public schools, in any city 
or school district of the state, shall be removed from such 
position for the utterance of any treasonable or seditious 
word or words or the doing of any treasonable or seditious 
act or acts while holding such position.
§ 3022. Elimination of subversive persons from the 

public school system
1. The board of regents shall adopt, promulgate, and 

enforce rules and regulations for the disqualification or 
removal of superintendents of schools, teachers or em-
ployees in the public schools in any city or school district 
of the state and the faculty members and all other per-
sonnel and employees of any college or other institution 
of higher education owned and operated by the state or 
any subdivision thereof who violate the provisions of 
section three thousand twenty-one of this article or who 
are ineligible for appointment to or retention in any 
office or position in such public schools or such institu-
tions of higher education on any of the grounds set forth 
in section twelve-a of the civil service law and shall pro-
vide therein appropriate methods and procedure for the 
enforcement of such sections of this article and the civil 
service lawT.
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2. The board of regents shall, after inquiry, and after 
such notice and hearing as may be appropriate, make a 
listing of organizations which it finds to be subversive 
in that they advocate, advise, teach or embrace the doc-
trine that the government of the United States or of 
any state or of any political subdivision thereof shall 
be overthrown or overturned by force, violence or any 
unlawful means, or that they advocate, advise, teach or 
embrace the duty, necessity or propriety of adopting any 
such doctrine, as set forth in section twelve-a of the civil 
service law. Such listings may be amended and revised 
from time to time. The board, in making such inquiry, 
may utilize any similar listings or designations promul-
gated by any federal agency or authority authorized by 
federal law, regulation or executive order, and for the 
purposes of such inquiry, the board may request and 
receive from such federal agencies or authorities any 
supporting material or evidence that may be made avail-
able to it. The board of regents shall provide in the 
rules and regulations required by subdivision one hereof 
that membership in any such organization included in 
such listing made by it shall constitute prima facie 
evidence of disqualification for appointment to or reten-
tion in any office or position in the public schools of the 
state.

3. The board of regents shall annually, on or before 
the fifteenth day of February, by separate report, render 
to the legislature, a full statement of measures taken 
by it for the enforcement of such provisions of law and 
to require compliance therewith. Such reports shall 
contain a description of surveys made by the board of 
regents, from time to time, as may be appropriate, to 
ascertain the extent to which such provisions of law 
have been enforced in the city and school districts of 
the state.
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Rules  of  the  Board  of  Regents .
(Adopted July 15, 1949.)

ARTICLE XVIII.

SUBVERSIVE ACTIVITIES.
Section 244. Disqualification or removal of superin-

tendents, teachers and other employes.
1 The school authorities of each school district shall 

take all necessary action to put into effect the following 
procedures for disqualification or removal of superin-
tendents, teachers or other employes who violate the 
provisions of section 3021 of the Education Law or sec-
tion 12-a*  of the Civil Service Law.

a Prior to the appointment of any superintendent, 
teacher or employe, the nominating official, in addition 
to making due inquiry as to the candidate’s academic 
record, professional training, experience and personal 
qualities, shall inquire of prior employers, and such other 
persons as may be in a position to furnish pertinent 
information, as to whether the candidate is known to 
have violated the aforesaid statutory provisions, includ-
ing the provisions with respect to membership in organi-
zations listed by the Board of Regents as subversive in 
accordance with paragraph 2 hereof. No person who is 
found to have violated the said statutory provisions shall 
be eligible for employment.

b The school authorities shall require one or more of 
the officials in their employ, whom they shall designate 
for such purpose, to submit to them in writing not later 
than October 31, 1949, and not later than September 30th 
of each school year thereafter, a report on each teacher 
or other employe. Such report shall either ( 1 ) state that 
there is no evidence indicating that such teacher or other 
employe has violated the -statutory provisions herein re-

*Now section 105.
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ferred to, including the provisions with respect to mem-
bership in organizations listed by the Regents as sub-
versive in accordance with paragraph 2 hereof; or 
(2) where there is evidence indicating a violation of said 
statutory provisions, including membership in such a 
subversive organization, recommend that action be taken 
to dismiss such teacher or other employe, on the ground 
of a specified violation or violations of the law.

c The school authorities shall themselves prepare such 
reports on the superintendent of schools and such other 
officials as may be directly responsible to them, including 
the officials designated by them in accordance with sub-
division b of this paragraph.

d The school authorities shall proceed as promptly as 
possible, and in any event within 90 days after the sub-
mission of the recommendations required in subdivision 
b of this paragraph, either to prefer formal charges 
against superintendents, teachers or other employes for 
whom the evidence justifies such action, or to reject the 
recommendations for such action.

e Following the determination required in subdivision 
d of this paragraph, the school authorities shall im-
mediately institute proceedings for the dismissal of 
superintendents, teachers or other employes in those 
cases in which in their judgment the evidence indicates 
violation of the statutory provisions herein referred to. 
In proceedings against persons serving on probation or 
those having tenure, the appropriate statutory procedure 
for dismissal shall be followed. In proceedings against 
persons serving under contract and not under the provi-
sions of a tenure law, the school authorities shall conduct 
such hearings on charges as they deem the exigencies 
warrant, before taking final action on dismissal. In all 
cases all rights to a fair trial, representation by counsel 
and appeal or court review as provided by statute or the 
Constitution shall be scrupulously observed.



616

385 U. S.

OCTOBER TERM, 1966.

Appendix to opinion of the Court.

2 Pursuant to chapter 360 of the Laws of 1949, the 
Board of Regents will issue a list, which may be amended 
and revised from time to time, of organizations which 
the Board finds to be subversive in that they advocate, 
advise, teach or embrace the doctrine that the Govern-
ment of the United States, or of any state or of any 
political subdivision thereof, shall be overthrown or over-
turned by force, violence or any unlawful means, or that 
they advocate, advise, teach or embrace the duty, neces-
sity or propriety of adopting any such doctrine, as set 
forth in section 12-a*  of the Civil Service Law. Evidence 
of membership in any organization so listed on or after 
the tenth day subsequent to the date of official promulga-
tion of such list shall constitute prima facie evidence of 
disqualification for appointment to or retention of any 
office or position in the school system. Evidence of mem-
bership in such an organization prior to said day shall 
be presumptive evidence that membership has continued, 
in the absence of a showing that such membership has 
been terminated in good faith.

3 On or before the first day of December of each year, 
the school authorities of each school district shall render 
to the Commissioner of Education a full report, officially 
adopted by the school authorities and signed by their 
presiding officer, of the measures taken by them for the 
enforcement of these regulations during the calendar year 
ending on the 31st day of October preceding. Such re-
port shall include a statement as to (a) the total number 
of superintendents, teachers and other employes in the 
employ of the school district; (b) the number of superin-
tendents, teachers and other employes as to whom the 
school authorities and/or the officials designated by them 
have reported that there is no evidence indicating that 
such employes have violated the statutory provisions

*Now section 105.



KEYISHIAN v. BOARD OF REGENTS. 617

589 Appendix to opinion of the Court.

herein referred to, including the provisions with respect 
to membership in organizations listed by the Regents 
as subversive; and (c) the number of superintendents, 
teachers and other employes in whose cases the school 
authorities and/or the officials designated by them have 
recommended that action be taken to dismiss the em-
ployes in question, on the grounds of specified violations 
of the law or evidence of membership in a subversive 
organization. Such report shall also include, for the 
group listed under (c) above, a statement of (d) the 
number of cases in which charges have been or are to 
be preferred and the status or final disposition of each 
of these cases; (e) the number of cases in which the 
school authorities have concluded that the evidence re-
ported by the designated officials does not warrant the 
preferring of charges; and (f) the number of cases in 
which the school authorities have not determined, as of 
October 31st of the school year in question, on the action 
to be taken.

4 Immediately upon the finding by school authorities 
that any person is disqualified for appointment or reten-
tion in employment under these regulations, said school 
authorities shall report to the Commissioner of Educa-
tion the name of such person and the evidence support-
ing his disqualification, including a transcript of the 
official records of hearings on charges, if any, which have 
been conducted.

Penal  Law .
§ 160. Criminal anarchy defined

Criminal anarchy is the doctrine that organized gov-
ernment should be overthrown by force or violence, or 
by assassination of the executive head or of any of the 
executive officials of government, or by any unlawful 
means. The advocacy of such doctrine either by word 
of mouth or writing is a felony.

233-653 0 - 67 - 46
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§ 161. Advocacy of criminal anarchy
Any person who:
1. By word of mouth or writing advocates, advises or 

teaches the duty, necessity or propriety of overthrowing 
or overturning organized government by force or violence, 
or by assassination of the executive head or of any of 
the executive officials of government, or by any unlawful 
means; or,

2. Prints, publishes, edits, issues or knowingly circu-
lates, sells, distributes or publicly displays any book, 
paper, document, or written or printed matter in any 
form, containing or advocating, advising or teaching the 
doctrine that organized government should be overthrown 
by force, violence or any unlawful means; or,

3. Openly, wilfully and deliberately justifies by word 
of mouth or writing the assassination or unlawful killing 
or assaulting of any executive or other officer of the 
United States or of any state or of any civilized nation 
having an organized government because of his official 
character, or any other crime, with intent to teach, spread 
or advocate the propriety of the doctrines of criminal 
anarchy; or,

4. Organizes or helps to organize or becomes a member 
of or voluntarily assembles with any society, group or 
assembly of persons formed to teach or advocate such 
doctrine.

Is guilty of a felony and punishable by imprisonment 
for not more than ten years, or by a fine of not more than 
five thousand dollars, or both.

Resol utio ns  of  the  Board  of  Trustees  of  the  
State  Universi ty  of  New  York .

Resolved that Resolution 65-100 adopted May 13, 1965, 
be and the same hereby is, amended to read as follows:

Resolved that Resolution No. 56-98 adopted on 
October 11, 1956, incorporated into the Policies of
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the Board of Trustees as Section 3 of Title B of 
Article XI thereof, and the Procedure on New Aca-
demic Appointments therein referred to, be, and the 
same hereby are, Rescinded, and
Further Resolved that Title B of Article XI of the 
Policies of the Board of Trustees be amended by 
adding a new Section 3 thereto to read as follows:

§ 3. Procedure for appointments.
Before any initial appointment shall hereafter be 
made to any position certified to be in the profes-
sional service of the University pursuant to Section 
35 of the Civil Service Law the officer authorized to 
make such appointment or to make the initial recom-
mendation therefor shall send or give to the pros-
pective appointee a statement prepared by the 
President concisely explaining the disqualification 
imposed by Section 105 of the Civil Service Law 
and by Section 3022 of the Education Law and the 
Rules of the Board of Regents thereunder, including 
the presumption of such disqualification by reason 
of membership in organizations listed by the Board 
of Regents. Such officer, in addition to due inquiry 
as to the candidate’s record, professional training, 
experience and personal qualities, shall make or cause 
to be made such further inquiry as may be needed 
to satisfy him as to whether or not such candidate 
is disqualified under the provisions of such statute 
and rules. Should any question arise in the course 
of such inquiry such candidate may request or such 
officer may require a personal interview. Refusal 
of a candidate to answer any question relevant to 
such inquiry by such officer shall be sufficient ground 
to refuse to make or recommend appointment. An 
appointment or recommendation for appointment 
shall constitute a certification by the appointing or
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recommending officer that due inquiry has been 
made and that he finds no reason to believe that the 
candidate is disqualified for the appointment.

Further Resolved that this resolution shall become effec-
tive July 1, 1965, provided, however, that this resolution 
shall become effective immediately with respect to ap-
pointments made or recommended prior to July 1, 1965 
to take effect on or after that date.
Resolved that any person presently employed or hereto-
fore employed by the University who has failed to sign 
the certificate required by the Procedure on New Aca-
demic Appointments adopted on October 11, 1956, shall 
not be deemed disqualified or ineligible solely by reason 
of such failure, for appointment or reappointment in the 
professional service of the University in the manner pro-
vided in new Section 3 of Title B of Article XI of the 
Policies of the Board of Trustees as adopted by resolution 
this day; and
Further Resolved that any person presently employed by 
the University shall not be deemed ineligible or disquali-
fied for continuance in his employment during the pre-
scribed term thereof, nor be subject to charges of 
misconduct, solely by reason of such failure, provided he 
is found qualified for such continuance by the Chief Ad-
ministrative officer of the institution at which he is em-
ployed in accordance with the procedures prescribed in 
said new Section 3 of Title B of Article XI of the Policies 
of the Board of Trustees.

Mr . Justice  Clark , with whom Mr . Just ice  Harlan , 
Mr . Justic e Stewar t  and Mr . Justice  White  join, 
dissenting.

The blunderbuss fashion in which the majority couches 
“its artillery of words,” together with the morass of cases 
it cites as authority and the obscurity of their application
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to the question at hand, makes it difficult to grasp the 
true thrust of its decision. At the outset, it is therefore 
necessary to focus on its basis.

This is a declaratory judgment action testing the 
application of the Feinberg Law to appellants. The 
certificate and statement once required by the Board of 
Trustees of the State University and upon which appel-
lants base their attack were, before the case was tried, 
abandoned by the Board and are no longer required to be 
made. Despite this fact the majority proceeds to its 
decision striking down New York’s Feinberg Law and 
other statutes as applied to appellants on the basis of the 
old certificate and statement. It does not explain how 
the statute can be applied to appellants under procedures 
which have been for almost two years a dead letter. The 
issues posed are, therefore, purely abstract and entirely 
speculative in character. The Court under such circum-
stances has in the past refused to pass upon constitutional 
questions. In addition, the appellants have neither ex-
hausted their administrative remedies, nor pursued the 
remedy of judicial review of agency action as provided 
earlier by subdivision (d) of § 12-a of the Civil Service 
Law. Finally, one of the sections stricken, § 105, subd. 3, 
has been amended by a revision which under its terms 
will not become effective until September 1, 1967. (Laws 
1965, c. 1030, § 240.15, Revised Penal Law of 1965.)

I.
The old certificate upon which the majority operates re-

quired all of the appellants, save Starbuck, to answer the 
query whether they were Communists, and if they were, 
whether they had communicated that fact to the Presi-
dent of the State University. Starbuck was required to 
answer whether he had ever advised, taught, or been a 
member of a group which taught or advocated the doc-
trine that the Government of the United States, or any
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of its political subdivisions, should be overthrown by 
force, violence, or any unlawful means. All refused to 
comply. It is in this nonexistent frame of reference that 
the majority proceeds to act.

It is clear that the Feinberg Law, in which this Court 
found “no constitutional infirmity” in 1952, has been 
given its death blow today. Just as the majority here 
finds that there “can be no doubt of the legitimacy of 
New York’s interest in protecting its education system 
from subversion” there can also be no doubt that “the 
be-all and end-all” of New York’s effort is here. And, 
regardless of its correctness, neither New York nor the 
several States that have followed the teaching of Adler 
v. Board of Education, 342 U. S. 485, for some 15 years, 
can ever put the pieces together again. No court has ever 
reached out so far to destroy so much with so little.

The section (§ 3021 of the Education Law) which 
authorizes the removal of superintendents, teachers, or 
employees in the public schools in any city or school 
district of New York for the utterance of any treason-
able or seditious word or words is also struck down, 
even though it does not apply to appellants, as we shall 
discuss below.

Also declared unconstitutional are the subdivisions 
(1 (a), 1 (b) and 1 (c) of § 105 of the Civil Service 
Law) which prevent the appointment and authorize the 
discharge of any superintendent, principal, or teacher in 
any part of New York’s public education establishment 
who wilfully advocates, advises, or teaches the doctrine 
that the Government of the United States, or of any State 
or any political subdivision thereof should be overthrown 
by force, violence, or any other unlawful means (1 (a)); 
or who prints, publishes, edits, issues, or sells any book, 
paper, document, or written or printed matter, in any 
form, containing such doctrine and “who advocates, 
advises, teaches, or embraces the duty, necessity or
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propriety of adopting the doctrine contained therein” 
(1 (b)); or who organizes or helps to organize or be-
comes a member of any society or group which teaches 
or advocates such doctrine (1 (c)). This latter provi-
sion was amended in 1958, while still part of § 12-a 
of the Civil Service Law, to make membership in the 
Communist Party prima facie proof of disqualification. 
The language “advocate, advise, teach,” etc., obviously 
springs from federal statutes, particularly the Smith Act, 
§ 2 (a)(1), (2) and (3), 54 Stat. 671, which was approved by 
this Court in Dennis v. United States, 341 U. S. 494 
(1951). State statutes of similar character and language 
have been approved by this Court. See Garner v. Board 
of Public Works of Los Angeles, 341 U. S. 716 (1951); 
Beilan v. Board of Education, 357 U. S. 399 (1958).

Lastly stricken is the subdivision (3 of § 105) which 
authorizes the discharge of any person in the civil service 
of the State or any civil division thereof who utters any 
treasonable or seditious word or commits any treasonable 
or seditious act, although this subdivision is not and 
never has been a part of the Feinberg Law and New 
York specifically disclaims its applicability to the appel-
lants. In addition, how can the Court pass upon this law 
as applied when the State has never attempted to and 
now renounces its application to appellants?

II.
This Court has again and again, since at least 1951, 

approved procedures either identical or at the least sim-
ilar to the ones the Court condemns today. In Garner 
v. Board of Public Works of Los Angeles, supra, we held 
that a public employer was not precluded, simply because 
it was an agency of the State, “from inquiring of its em-
ployees as to matters that may prove relevant to their 
fitness and suitability for the public service.” 341 U. S., 
at 720. The oath there used practically the same lan-
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guage as the Starbuck statement here and the affidavit 
reflects the same type of inquiry as was made in the old 
certificate condemned here. Then in 1952, in Adler v. 
Board of Education, supra, this Court passed upon the 
identical statute condemned here. It, too, was a declara-
tory judgment action—as in this case. However, there 
the issues were not so abstractly framed. Our late 
Brother Minton wrote for the Court:

“A teacher works in a sensitive area in a schoolroom. 
There he shapes the attitude of young minds towards 
the society in which they live. In this, the state 
has a vital concern. It must preserve the integrity 
of the schools. That the school authorities have the 
right and the duty to screen the officials, teachers, 
and employees as to their fitness to maintain the 
integrity of the schools as a part of ordered society, 
cannot be doubted.” At 493.

And again in 1958 the problem was before us in Beilan v. 
Board of Education, supra. There our late Brother 
Burton wrote for the Court:

“By engaging in teaching in the public schools, 
petitioner did not give up his right to freedom of 
belief, speech or association. He did, however, un-
dertake obligations of frankness, candor and coopera-
tion in answering inquiries made of him by his 
employing Board examining into his fitness to serve 
it as a public school teacher.” 357 U. S., at 405.

And on the same day in Lerner v. Casey, 357 U. S. 468, 
our Brother Harlan  again upheld the severance of a 
public employee for his refusal to answer questions con-
cerning his loyalty. And also on the same day my 
Brother Brennan  himself cited Garner with approval in 
Speiser v. Randall, 357 U. S. 513 (1958).

Since that time the Adler line of cases has been cited 
again and again with approval: Shelton v. Tucker, 364
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U. S. 479 (1960), in which both Adler and Beilan were 
quoted with approval, and Garner and Lerner were cited 
in a like manner; likewise in Cramp v. Board of Public 
Instruction, 368 U. S. 278 (1961), Adler was quoted twice 
with approval; and, in a related field where the employee 
was discharged for refusal to answer questions as to his 
loyalty after being ordered to do so, Nelson v. Los 
Angeles County, 362 U. S. 1 (1960), the Court cited with 
approval all of the cases which today it says have been 
rejected, i. e., Garner, Adler, Beilan and Lerner. Later 
Konigsberg v. State Bar, 366 U. S. 36 (1961), likewise cited 
with approval both Beilan and Garner. And in our deci-
sion in In re Anastaplo, 366 U. S. 82 (1961), Garner, 
Beilan and Lerner were all referred to. Finally, only 
three Terms ago my Brother White  relied upon Cramp, 
which in turn cited Adler with approval twice. See 
Baggett v. Bullitt, 377 U. S. 360 (1964).

In view of this long list of decisions covering over 15 
years of this Court’s history, in which no opinion of this 
Court even questioned the validity of the Adler line of 
cases, it is strange to me that the Court now finds that 
the “constitutional doctrine which has emerged since . . . 
has rejected [Ad/er’s] major premise.” With due respect, 
as I read them, our cases have done no such thing.

III.
The majority also finds that Adler did not pass upon 

§ 3021 of the Education Law, nor subdivision 3 of § 105 
of the Civil Service Law, nor upon the vagueness ques-
tions of subdivisions 1 (a), 1 (b) and 1 (c) of § 105. I 
will now discuss them.

1. Section 3021 is not applicable to these appellants. 
As Attorney General Lefkowitz of New York says on 
behalf of the State, the Board of Regents and the Civil 
Service Commission, this section by its own terms applies 
only to superintendents, teachers, and employees in the
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“public schools, in any city or school district of the 
state . . . .” It does not apply to teachers in the State 
University at all.*

2. Likewise subdivision 3 of § 105 is also inapplicable. 
It was derived from § 23-a of the Civil Service Law. 
The latter provision was on the books at the time of 
the Feinberg Law as well as when Adler was decided. 
The Feinberg Law referred only to § 12-a of the Civil 
Service Law, not § 23-a. Section 12-a was later recodi-
fied as subdivisions 1 (a), (b) and (c) of § 105 of the Civil 
Service Law. Section 23-a (now § 105, subd. 3) deals only 
with the civil divisions of the civil service of the State. 
As the Attorney General tells us, the law before us has 
to do with the qualifications of college level personnel 
not covered by civil service. The Attorney General also 
advises that no superintendent, teacher, or employee of 
the educational system has ever been charged with vio-
lating § 105, subd. 3. The Court seems to me to be 
building straw’ men.

3. The majority also says that no challenge or vague-
ness points were passed upon in Adler. A careful exam-
ination of the briefs in that case casts considerable doubt 
on this conclusion. In the appellants’ brief, point 3, 
in Adler, the question is stated in this language: “The 
statutes and the regulations issued thereunder violate the 
due process clause of the Fourteenth Amendment because 
of their vagueness.” Certainly the word “subversive” 
is attacked as vague and the Court finds that it “has a

*The Court points to a stipulation of counsel that § 3022 incor-
porates § 3021 into the Feinberg Law. However, Attorney General 
Lefkowitz did not sign the stipulation itself, but in an addendum 
thereto, agreed only that it constituted the record of fact—not of law. 
His brief contends that § 3021 is not incorporated into the law. The 
legislature, of course, is the only body that could incorporate § 3021 
into the Feinberg Law. It has not done so.
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very definite meaning, namely, an organization that 
teaches and advocates the overthrow of government by 
force or violence.” 342 U. S., at 496. Significantly this 
is the language of subdivisions 1 (a) and (b) which the 
majority now finds vague, as covering one “who merely 
advocates the doctrine in the abstract . . citing such 
criminal cases as Herndon v. Lowry, 301 U. S. 242 (1937), 
which was on our books long before the Adler line of 
cases. Also significant is the fact that the Adler opin-
ion’s last sentence is “We find no constitutional infirmity 
in § 12-a [now subdivisions 1 (a), 1 (b) and 1 (c) of 
§ 105] of the Civil Service Law of New York or in the 
Feinberg Law which implemented it . . . .” At 496.

IV.
But even if Adler did not decide these questions I 

would be obliged to answer them in the same way. The 
only portion of the Feinberg Law which the majority says 
was not covered there and is applicable to appellants is 
§ 105, subd. 1 (a), 1 (b) and 1 (c). These have to do 
with teachers who advocate, advise, or teach the doctrine 
of overthrow of our Government by force and violence, 
either orally or in writing. This was the identical conduct 
that was condemned in Dennis v. United States, supra. 
There the Court found the exact verbiage not to be 
unconstitutionally vague, and that finding was of course 
not affected by the decision of this Court in Yates v. 
United States, 354 U. S. 298. The majority makes much 
over the horribles that might arise from subdivision 
1 (b) of § 105 which condemns the printing, publishing, 
selling, etc., of matter containing such doctrine. But the 
majority fails to state that this action is condemned only 
when and if the teacher also personally advocates, ad-
vises, teaches, etc., the necessity or propriety of adopting 
such doctrine. This places this subdivision on the same
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footing as 1 (a). And the same is true of subdivision 
1(c) where a teacher organizes, helps to organize or 
becomes a member of an organization which teaches or ad-
vocates such doctrine, for scienter would also be a neces-
sary ingredient under our opinion in Garner, supra. 
Moreover, membership is only prima facie evidence of dis-
qualification and could be rebutted, leaving the burden 
of proof on the State. Furthermore, all of these pro-
cedures are protected by an adversary hearing with full 
judicial review.

In the light of these considerations the strained and 
unbelievable suppositions that the majority poses could 
hardly occur. As was said in Dennis, supra, “we are not 
convinced that because there may be borderline cases” 
the State should be prohibited the protections it seeks. 
At 516. Where there is doubt as to one’s intent or the 
nature of his activities we cannot assume that the ad-
ministrative boards will not give him full protection. 
Furthermore, the courts always sit to make certain that 
this is done.

The majority says that the Feinberg Law is bad be-
cause it has an “overbroad sweep.” I regret to say—and 
I do so with deference—that the majority has by its 
broadside swept away one of our most precious rights, 
namely, the right of self-preservation. Our public educa-
tional system is the genius of our democracy. The minds 
of our youth are developed there and the character of that 
development will determine the future of our land. In-
deed, our very existence depends upon it. The issue here 
is a very narrow one. It is not freedom of speech, free-
dom of thought, freedom of press, freedom of assembly, 
or of association, even in the Communist Party. It is 
simply this: May the State provide that one who, after 
a hearing with full judicial review, is found to have wil-
fully and deliberately advocated, advised, or taught that 
our Government should be overthrown by force or vio-



KEYISHIAN v. BOARD OF REGENTS. 629

589 Cla rk , J., dissenting.

lence or other unlawful means; or to have wilfully and 
deliberately printed, published, etc., any book or paper 
that so advocated and to have personally advocated such 
doctrine himself; or to have wilfully and deliberately 
become a member of an organization that advocates such 
doctrine, is prima facie disqualified from teaching in its 
university? My answer, in keeping with all of our cases 
up until today, is “Yes”!

I dissent.
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BERENYI v. DISTRICT DIRECTOR, IMMIGRA-
TION AND NATURALIZATION SERVICE.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIRST CIRCUIT.

No. 66. Argued December 5-6, 1966.—Decided January 23, 1967.

Petitioner, an alien who entered this country from Hungary in 1956, 
filed a petition for naturalization in 1962. In connection there-
with, he denied under oath that he had been a member of the 
Communist Party, or that he had been connected or associated 
with the Party, either directly or indirectly. The Attorney Gen-
eral opposed the petition and at the District Court hearing pro-
duced two witnesses whose testimony indicated that petitioner had 
been a Party member in Hungary. Petitioner denied Party mem-
bership and presented witnesses who testified to his opposition to 
Communism. The District Judge found that petitioner became 
a Party member in 1945, remained so for a number of years, 
attended Party meetings, and that petitioner had thus testified 
falsely in connection with his citizenship application. Since 
§§101 (f) and 316 (a) of the Immigration and Nationality Act 
provide that an applicant who gives such false testimony is not 
“a person of good moral character” within the meaning of the 
Act, and is therefore ineligible for naturalization, the court denied 
petitioner’s citizenship application. The Court of Appeals affirmed. 
Petitioner seeks reversal of the judgment on the grounds that the 
factual conclusion of his Party membership was “clearly erroneous,” 
and that the Government failed to establish that his participation 
in the Party amounted to “meaningful association.” Held:

1. There is no basis here for disregarding this, Court’s policy 
that it “cannot undertake to review concurrent findings of fact by 
two courts below in the absence of a very obvious and exceptional 
showing of error.” Graver Mfg. Co. v. Linde Co., 336 U. S. 271, 
275. Pp. 635-636.

(a) There was no “very obvious and exceptional” error in the 
conclusion that petitioner had been a Party member. P. 635.

(b) The policy has particular force when, as here, the resolu-
tion of disputed factual issues turns largely on an assessment of the 
credibility of witnesses who were observed only by the trial court. 
P. 636.
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(c) This Court will not hesitate to undertake independent 
examination of factual issues when constitutional claims may de-
pend on their resolution, but no constitutional issues are involved 
here. P. 636.

2. In naturalization proceedings, as distinguished from deporta-
tion or denaturalization cases where the Government must prove 
its case by clear, unequivocal, and convincing evidence, the burden 
is on the alien to show his eligibility in every respect. Pp. 636-638.

3. The “meaningful association” test for Party members used in 
deportation cases is not apposite here, since petitioner’s application 
was not denied for Party membership but for falsely answering the 
question whether he had ever been “in any way connected with, or 
associated with the Communist Party either directly, or indirectly,” 
a material and relevant question. Pp. 637-638.

352 F. 2d 71, affirmed.

Leon B. Savetsky argued the cause for petitioner. 
With him on the briefs was Charles Spar.

Robert S. Rifkind argued the cause for respondent. 
With him on the brief were Solicitor General Marshall, 
Assistant Attorney General Vinson, Beatrice Rosenberg 
and Ronald L. Gainer.

Mr . Justice  Stewart  delivered the opinion of the 
Court.

A provision of the Immigration and Nationality Act 
requires that an alien who applies for naturalization as 
a United States citizen must establish that during the 
five years preceding the filing of his petition he has been 
“a person of good moral character.” 1 Another provision 

1 Section 316 (a) of the Immigration and Nationality Act of 1952, 
66 Stat. 242, 8 U. S. C. § 1427 (a), provides:

“No person, except as otherwise provided in this title, shall 
be naturalized unless such petitioner, (1) immediately preceding 
the date of filing his petition for naturalization has resided con-
tinuously, after being lawfully admitted for permanent residence, 
within the United States for at least five years and during the five 
years immediately preceding the date of filing his petition has been 
physically present therein for periods totaling at least half of that
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specifies that no applicant may be found to be a person 
of good moral character who, within that period, “has 
given false testimony for the purpose of obtaining any 
benefits” under the Act.* 2 The petitioner, an alien who 
entered this country from Hungary in 1956, filed a peti-
tion for naturalization in the United States District 
Court for the District of Massachusetts in 1962. At 
the final hearing the Attorney General appeared by 
counsel in opposition to the petition.3 Following this 
hearing the District Judge denied the petition, finding 
that the petitioner had testified falsely to facilitate his 
naturalization, and therefore could not, under the law, 
be found to be a person of good moral character within 
the statutory period.4 The Court of Appeals affirmed,5 
and we granted certiorari.6

time, and who has resided within the State in which the petitioner 
filed the petition for at least six months, (2) has resided continuously 
within the United States from the date of the petition up to the 
time of admission to citizenship, and (3) during all the periods re-
ferred to in this subsection has been and still is a person of good 
moral character, attached to the principles of the Constitution of 
the United States, and well disposed to the good order and happiness 
of the United States.”

2 Section 101 (f), 66 Stat. 172, 8 U. S. C. § 1101 (f):
“For the purposes of this Act—No person shall be regarded as, 

or found to be, a person of good moral character who, during the 
period for which good moral character is required to be established, 
is, or was—... (6) one who has given false testimony for the 
purpose of obtaining any benefits under this Act . . . .”

3 Such an appearance is authorized by § 336 (d) of the Act, 66 
Stat. 258, 8 U. S. C. § 1447 (d).

4 239 F. Supp. 725.
5 352 F. 2d 71. The Court of Appeals referred to Rule 52, Fed. 

Rules Civ. Proc., which provides in relevant part:
“Findings by the Court, (a) Effect. . . . Findings of fact shall 

not be set aside unless clearly erroneous, and due regard shall be 
given to the opportunity of the trial court to judge of the credibility 
of the witnesses.”

6 384 U. S. 903.
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During the preparation of his application to file a peti-
tion for naturalization, the petitioner was asked the fol-
lowing question: “Have you ever, in the United States 
or in any other place, (a) been a member of, or in any 
other way connected with, or associated with the Com-
munist Party either directly, or indirectly through 
another organization, group, or person?” The petitioner, 
under oath, answered “No.” On two subsequent occa-
sions during the preliminary proceedings on his petition 
for naturalization, the petitioner again swore that he had 
never been a member of the Communist Party.

At the final hearing before the District Judge, the 
Government produced two witnesses whose testimony 
indicated that the petitioner had been a member of the 
Communist Party in Hungary. Dr. Pal Halasz stated 
that he had known the petitioner when they were both 
students at the University of Budapest Medical School 
and had seen the petitioner attend Communist Party 
meetings there on one or more occasions. While such 
meetings were sometimes open to persons who were not 
Party members, and Dr. Halasz was not sure that the 
petitioner was a Party member, his attendance at Party 
meetings gave Dr. Halasz the impression that the peti-
tioner was a member. Dr. Gyorgy Kury related that 
he had attended a study group at the University in Sep-
tember 1948. These groups met to discuss Marxist- 
Leninist ideology, and students were required to attend 
regardless of Party membership. One student in each 
group was responsible for leading this discussion. Dr. 
Kury testified that, at the meeting in question, the peti-
tioner introduced himself as a member of the Communist 
Party and the student leader responsible for the group’s 
ideological education. Dr. Kury further testified that 
the petitioner had told the group that he had become a 
member of the Communist Party after Soviet troops had 
occupied Hungary in 1945.

233-653 0 - 67 - 47
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The petitioner testified that he had never been a Party 
member or the ideological leader of any student discus-
sion group. He related the heavy pressures on students 
at the University to attend Party functions and become 
members, and admitted that these pressures had led him 
to attend some open Party meetings as a nonmember, but 
added that he had not been an active participant at these 
meetings. The petitioner also emphasized his religious 
upbringing and other factors in his personal life which, 
he contended, made it unlikely that he would become a 
Party member. The petitioner’s wife testified that he 
had never been a Party member, and four other witnesses 
stated that, while in Hungary and after his arrival 
in the United States, the petitioner had expressed his 
strong opposition to the Communist Party and the 
Communist regime in Hungary.

Basing his decision solely on his own evaluation of the 
testimony adduced at this hearing,7 the District Judge 
concluded that the petitioner had become a Party mem-
ber in 1945 and had remained a member for an indefinite 
number of years, that the petitioner had attended meet-
ings of the Party, and that he had instructed student 
study groups in Communist ideology. Accordingly, the 
court concluded that the petitioner had testified falsely 
in the preliminary naturalization proceedings, and denied 
his application for citizenship on the ground that he was, 
therefore, “not a person of good moral character within

7 A preliminary examination on the petitioner’s application for 
citizenship was held before a naturalization examiner, who trans-
mitted his findings and recommendations to the District Judge, all 
pursuant to § 335 of the Act, 66 Stat. 255, 8 U. S. C. § 1446. But 
at the final hearing before the District Court, the judge heard 
testimony and conducted an independent hearing in accordance with 
§336 (b) of the Act, 66 Stat. 257, 8 U. S. C. §1447 (b), and ex-
plicitly declined to rely on any of the preliminary examination ma-
terials in reaching his conclusion. 239 F. Supp., at 727.
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the meaning of the Immigration and Nationality Act.” 8
The petitioner asks us to reject as “clearly erroneous” 

the factual conclusion about his Party membership 
reached by the District Judge and accepted by the Court 
of Appeals. In order to do so, we would be forced to 
disregard this Court’s repeated pronouncements that it 
“cannot undertake to review concurrent findings of fact 
by two courts below in the absence of a very obvious 
and exceptional showing of error.” E. g., Graver Mjg. 
Co. v. Linde Co., 336 U. S. 271, 275. For there was no 
“very obvious and exceptional” error in the conclusion 
of the two courts below that the petitioner had been 
a member of the Communist Party. The testimony 
of Dr. Kury gave a concrete basis for this conclusion, 
and that of Dr. Halasz lent it further evidentiary 
support. The conclusion of the courts below is not 
inconsistent with the possibility that the petitioner may 
have harbored a strong opposition to the Party which 
he bared to his friends. For the petitioner may have

8 At the same time, the judge found the evidence too weak to 
establish the Government’s alternative contention that the peti-
tioner’s application should be denied because he had been a Party 
member within 10 years preceding his application for citizenship in 
1962, and thus came within § 313 of the Act, 66 Stat. 240, 8 U. S. C. 
§ 1424, which provides in relevant part:

“(a) ... no person shall hereafter be naturalized as a citizen of 
the United States—

“(2) who is a member of or affiliated with . . . (D) the Com-
munist or other totalitarian party ... of any foreign state ....

“(c) The provisions of this section shall be applicable to any appli-
cant for naturalization who at any time within a period of ten years 
immediately preceding the filing of the petition for naturalization or 
after such filing and before taking the final oath of citizenship is, or 
has been found to be within any of the classes enumerated within 
this section, notwithstanding that at the time the petition is filed he 
may not be included within such classes.”
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merely joined the Party as a nominal member in def-
erence to the strong pressures which the Party exerted 
on students to become members, pressures which several 
witnesses, including the petitioner himself, recited in 
detail.

The policy underlying the “two-court” rule is obvious. 
This Court possesses no empirical expertise to set against 
the careful and reasonable conclusions of lower courts 
on purely factual issues. When, as here, resolution of 
the disputed factual issues turns largely on an assess-
ment of the relative credibility of witnesses whose testi-
monial demeanor was observed only by the trial court, 
the rule has particular force. To be sure, this Court 
has not hesitated to undertake independent examination 
of factual issues when constitutional claims may depend 
on their resolution. See, e. g., Napue v. Illinois, 360 
U. S. 264, 271-272; Fiske v. Kansas, 274 U. S. 380, 385- 
386. Cf. Hofla v. United States, ante, p. 293. But this 
exceptional doctrine has no application to the present 
case, for the petitioner makes no claim that any consti-
tutional issues are involved here.

Different considerations do not govern merely because 
this is a naturalization case. When the Government 
seeks to strip a person of citizenship already acquired,9 
or deport a resident alien and send him from our shores,10 11 
it carries the heavy burden of proving its case by “clear, 
unequivocal, and convincing evidence.” 11 But when an

9 Schneiderman v. United States, 320 U. S. 118; Nowak v. United 
States, 356 U. S. 660; Chaunt v. United States, 364 U. S. 350.

10 Woodby v. Immigration and Naturalization Service, ante, p. 276.
11 The Government has not sought to deport the petitioner because 

of his affiliations with the Communist Party, and to do so it would 
be required to prove by “clear, unequivocal, and convincing evi-
dence,” Woodby v. Immigration and Naturalization Service, supra, 
at 286, that the petitioner had been a Party member who was “mean-
ingfully associated” with it, Rowoldt v. Perjetto, 355 U. S. 115;
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alien seeks to obtain the privileges and benefits of citizen-
ship, the shoe is on the other foot. He is the moving 
party, affirmatively asking the Government to endow 
him with all the advantages of citizenship. Because 
that status, once granted, cannot lightly be taken away, 
the Government has a strong and legitimate interest in 
ensuring that only qualified persons are granted citizen-
ship. For these reasons, it has been universally accepted 
that the burden is on the alien applicant to show his 
eligibility for citizenship in every respect. This Court 
has often stated that doubts “should be resolved in favor 
of the United States and against the claimant.” E. g., 
United States v. Macintosh, 283 U. S. 605, 626.

The petitioner points out that in deportation cases 
this Court has held that an alien may not be expelled 
from this country on the ground that he has been a 
member of the Communist Party unless his participation 
in the Party amounted to “meaningful association.” 
Rowoldt v. Perjetto, 355 U. S. 115; Gastelum-Quinones 
v. Kennedy, 374 U. S. 469. He contends that the same 
rule should apply in the context of naturalization, and 
that the Government’s proof in this case failed to estab-
lish “meaningful association.” But the petitioner’s ap-
plication was not denied because of his Communist Party 
membership.12 It was denied because, under oath, he 
did not tell the truth. The petitioner was not asked 
whether he had been “meaningfully associated” with 
the Communist Party. Nor was the inquiry limited to 
party membership. He was posed the much broader

Gastelum-Quinones v. Kennedy, 374 U. S. 469. The Government’s 
evidence in this case fell clearly short of such a showing. Cf. n. 8, 
supra.

12 The District Court specifically refused to accept the Govern-
ment’s contention that the petitioner was ineligible for naturalization 
under the statutory provisions barring Communist Party members 
from citizenship. See n. 8, supra.
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question whether he had ever “been a member of, or in 
any other way connected with, or associated with the 
Communist Party either directly, or indirectly through 
another organization, group, or person.” The District 
Court could rightly have found that the petitioner had 
not told the truth when he answered this question in the 
negative if he had not been an actual member, or his 
membership had been only nominal.

Even assuming that an alien may be denied citizen-
ship on the statutory ground of Party membership only 
when “meaningful association” is shown, the broader 
question asked of the petitioner was certainly material 
and relevant. The Government is entitled to know of 
any facts that may bear on an applicant’s statutory 
eligibility for citizenship, so that it may pursue leads 
and make further investigation if doubts are raised. The 
petitioner has never indicated that he was confused or 
misled by the scope of the question—that he believed 
at the time it was asked that the question reached only 
“meaningful association.”

We cannot say that the District Court was wrong in 
finding that the petitioner had failed to tell the truth. 
It follows that the Court of Appeals was not in error 
in declining to upset that finding.

Affirmed.

Mr . Justic e  Douglas , with whom The  Chief  Justic e  
and Mr . Justic e Brennan  concur, dissenting.

In this case we are confronted with the spectacle of a 
person admittedly loyal to the United States, and con- 
cededly opposed to communism being denied naturaliza-
tion because the District Court found that he was not a 
“person of good moral character.” This finding was in 
turn based upon a subsidiary finding that petitioner had, 
in the remote past, been a member of the Hungarian 
Communist Party, and had therefore lied when he stated
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that he had never been a member of that Party. The 
“evidence” upon which the crucial finding of Communist 
membership was based was slim, ambiguous, and equivo-
cal ; and when compared with the overwhelming evidence 
adduced by petitioner, it is apparent that the finding was 
clearly erroneous.

The Government’s case was dependent upon the testi-
mony of two witnesses. Dr. Pal Halasz testified that 
he had attended medical school in Hungary with peti-
tioner. He did not attend classes with petitioner since 
he was a number of years behind. The total enrollment 
of the school was between 1,800 and 2,000. He did not 
know petitioner socially, but did talk to petitioner and 
“several times” petitioner helped Halasz with his studies. 
Halasz was a member of the Communist Party, he “be-
lieved” between 1948 and 1956. He could not say how 
often he attended meetings.1 According to Halasz, he 
saw petitioner at some Communist Party meetings, but 
he did not know how often. He “thought” it was more 
than once. He did not know what transpired at the 
meetings, nor did he know whether the particular meet-
ings were open to nonparty members or were open to all. 
Most of the meetings were open to nonparty members 
and nonmembers were encouraged to attend. If they did 
not, they took the risk of retribution. When non-
members attended the meetings, they were not identified 
as nonmembers. Halasz had never seen petitioner dis-
play a membership card, although he had been the door-
keeper at several meetings. He admitted that petitioner 
was not a “Communist in heart,” and that if he said 
something with respect to communism “it wasn’t for the 
favor of the Communists.” He assumed that petitioner 
was a party member because he had seen him at some 
meetings.

1 Nor could Halasz remember whether he had made a statement 
to the Naturalization Service inspector under oath.
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The second government witness was Dr. Gyorgy Kury 
who had been in the same medical class with petitioner 
for one year. The most that this witness could come 
up with was that he had attended an ideological indoc-
trination session required to be attended by all students, 
members and nonmembers alike. At that session, he 
heard petitioner state that he was the session leader and 
that he had joined the party after the Soviet occupation 
of Hungary in 1945. He did not remember who had 
attended the meeting or exactly what petitioner had said. 
That was his only contact with petitioner. Except for 
this one occasion, Kury had never heard petitioner say 
that he was or had been a Communist.

This was the only evidence the Government adduced 
to show that petitioner had been a member of the Com-
munist Party. The abundance of evidence produced by 
petitioner can only be briefly summarized. Petitioner 
unequivocally testified under oath that he had never been 
a member of the Communist Party and had never at-
tended a closed meeting. He did attend open meetings 
to which he had been invited and at which other non-
Communists were present.2 The invitation was tanta-
mount to an order, and nonattendance would result in 
serious consequences. Attendance of Berenyi at an open 
meeting is the most that is shown. Plainly that is not 
sufficient to show that he ever had “been a member of, or 
in any other way connected with, or associated with the 
Communist Party”—unless as a part of the cold war 
technique words are to be turned into traps to catch the 
innocent. And Kury’s vague memory that petitioner 
had joined the Communist Party is belied by every facet

2 The difference between the so-called closed meeting and the open 
meeting is described in the testimony which I have attached as an 
Appendix to this opinion. From that it appears that nonparty 
members were invited at times even to closed meetings.
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of petitioner’s character as revealed by a reading of this 
record.

During the Hungarian uprising in October and 
November of 1956, petitioner was a member of the 
Hungarian Army, which he had joined in order to ob-
tain finances to complete his medical education. Com-
munist membership was not a condition for serving in 
the army. His unit fought the Russians, and petitioner 
was on duty treating people who were wounded in 
fighting.

He married a woman whose family’s property had 
been confiscated by the Communist Government; his 
wife’s family left Hungary to escape the Communist 
regime. His wife testified that she hated communism 
and the Communist Government of Hungary.

In 1956, petitioner and his wife fled the Communist 
regime, making their escape at great personal risk. Peti-
tioner testified without equivocation to his opposition to 
communism, his loyalty and attachment to the United 
States and his willingness to fight and bear arms in the 
defense of this country. He absolutely denied making 
the statement attributed to him by Kury. After his 
escape, petitioner resumed his medical career in this coun-
try, is associated with a number of hospitals and has been 
a senior instructor on the staff of the Tufts, Medical 
School.

Petitioner’s wife testified that both she and petitioner 
hated communism and the Hungarian Communist Gov-
ernment, and while in Hungary constantly wanted to 
leave the country for freedom. Lorand De Bickish, a 
former Hungarian national who is now a naturalized 
United States citizen, also testified on petitioner’s behalf. 
De Bickish was an avowed anti-Communist who had been 
arrested twice and imprisoned once for attempting to 
escape from the Hungarian Communist Government. 
He testified that he had been exiled to a small town
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in Hungary because his brother was a broadcaster for 
Radio Free Europe. During his exile, petitioner and his 
wife were the only people to visit him. Petitioner often 
voiced his opposition to communism and the Hungarian 
Government. He and petitioner often secretly listened 
to Radio Free Europe and the Voice of America, and 
talked of leaving Hungary and escaping to freedom.

Two other witnesses testified that while in Hungary 
petitioner had often expressed his opposition to commu-
nism and the Hungarian Government and his desire to 
escape to a free country. They testified that, while in 
the United States, petitioner frequently expressed his 
gratitude at being here, and his love for the United 
States and the freedom it offered. It was stipulated that 
yet another witness would testify that petitioner opposed 
communism and was attached to the principles of the 
Constitution.

Thus we are confronted with the curious proposition 
that the speculations of one witness, and the hazy 
memory of another witness as to a statement made in 
the distant past, can outweigh the overwhelming evidence 
adduced by petitioner, and thereby prevent his natural-
ization. To me this is tantamount to saying that the 
Government can merely throw a very slim doubt into 
the case, and deny naturalization when the applicant fails 
to disprove the ephemeral doubt. It is no answer to 
say that the applicant in a naturalization proceeding 
bears the burden of showing his eligibility for citizenship. 
The crucial question is what the applicant must do suc-
cessfully to bear his burden of persuasion. Nor is it an 
answer to say that doubts should be resolved in favor 
of the United States and against the applicant. The 
question is whether a “doubt” is present to be resolved. 
Must the applicant tilt with every windmill thrown in 
his path by the Government? In this case there was no 
“doubt” to be resolved in the Government’s favor. If
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the Government’s sketchy evidence did raise a doubt, the 
doubt was clearly dispelled by the overwhelming evidence 
adduced by petitioner. The petitioner did carry his 
burden of proof and his burden of persuasion. The con-
current findings of two lower courts are not sacrosanct; 
the “two court finding” rule is no talisman preventing 
this Court from exercising the duties with which it is 
charged. This Court can review concurrent findings 
where there is “a very obvious and exceptional showing 
of error.” Graver Mjg. Co. n . Linde Co., 336 U. S. 271, 
275. This is such a case.

APPENDIX TO OPINION OF
MR. JUSTICE DOUGLAS, DISSENTING.

Pal Halasz, the chief witness against petitioner in the 
District Court, testified as follows:

“Q. Did you ever see a card showing that Dr. Kalman 
Berenyi was a member of.the Communist Party?

“A. No. I never have seen a card.
“Q. Did he ever tell you or admit to you that he was 

a member of the Communist Party?
“A. No.
“Q. Did he in any way participate in these so-called 

meetings of any kind?
“A. Yes.
“Q. In what way?
“A. Well, he had to be there.
“Q. Well, other than put his body into a chair and to 

sit down at that meeting did he do anything else?
“A. I can’t recall.
“Q. Now isn’t it a fact that there were many non-

communists who were called to these meetings?
“A. Yes.
“Q. And would you say out of a class or group of 40 

people, how many would be non communists?
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“A. I don’t know. It depends. Well, from 40 people 
could be 23 or 24, maybe, not Communists. . . .

“Q. . . . But in this group that you referred to where 
you claim you saw Dr. Kalman Berenyi how many people 
would be present?

“A. Well, I would say about 120-150 people.

“Q. Do you know for a fact, sir, that Kalman Berenyi 
knew it to be a Communist Party meeting on the occa-
sions when he did attend it, according to your testimony?

“A. You ask me if he knew that was a Communist 
Party meeting going on. Well, I don’t know if he was 
told or not.

“Q. Now isn’t it a fact also that at these so-called 
meetings indoctrination took place, trying to convert and 
induce noncommunists to join?

“A. Certainly.

“Q. Did you ever see a Communist Party book in the 
possession of Dr. Kalman Berenyi?

“A. No, I did not.
“Q. And did you know from your Party records, if 

you know of any, that he was listed as a Communist 
Party member?

“A. I never have seen such a Party record.
“Q. Now, Dr. Halasz, on direct, examination you testi-

fied that he attended these meetings which you called 
Communist Party meetings?

“A. Yes.
“Q. Can you tell us with some degree of certainty as 

to how many meetings you saw Dr. Berenyi at?
“A. No, I can’t tell that. Possible I see him maybe 

two or three times.
“Q. Possibly?
“A. That is all.
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“Q. And it could have been once?
“A. It could be more or it could be once?
“Q. You kept no records on it?
“A. No.
“Q. And he was not active in anything? He just sat 

there?
“A. Oh, he was active, helping the rest of the students 

to study his medical science.
“Q. But at the so-called meetings once, twice or three 

times he never said a word, is that right?
“A. No. Unless he was straight asked because it can 

happen that somebody was asked straight about certain 
things.

“Q. Do you know now whether Dr. Berenyi attended 
open or closed meetings?

“A. I can’t recall.
“Q. Did you ever have any discussions with Dr. 

Berenyi concerning his beliefs in Communism or the 
principles of Communism?

“A. Oh, sometimes certain things came up, certain 
questions. He didn’t say too much; and if he said some-
thing, it wasn’t for the favor of the Communists.

“Q. And as a result of your talk with Kalman Berenyi, 
could you tell this Court what his feelings were towards 
Communism?

“A. I don’t believe he was a Communist, even if he 
was a member of the Communist Party. I don’t believe 
he was Communist in heart.

“Q. Do you assert that he is a member—do you assert 
that he was a member of the Communist Party?

“A. I thought he was a member of the Communist 
Party because I have seen him on those certain meetings.
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“Q. And that was all you had to base it on?
“A. That is right.”

And it appears that even at the so-called “closed party 
meetings,” noncommunists were admitted. For a “closed 
party meeting” was explained by Halasz to mean “that 
only the Party members can say anything or vote on any 
subject:”

“The Court. But it was possible that non-Commu- 
nists—when I say ‘noncommunists,’ they who were not 
members of the Party were present, but if they were 
present, they were not allowed to speak and they were 
not allowed to vote, is that right?

“The Witness. That is right, yes.”



DECISIONS PER CURIAM. 647

385 U. S. January 23, 1967.

FLOYD & BEASLEY TRANSFER CO, INC. v. 
UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF ALABAMA.

No. 702. Decided January 23,1967.

256 F. Supp. 23, affirmed.

John W. Cooper for appellant.
Solicitor General Marshall, Assistant Attorney General 

Turner, Howard E. Shapiro, Robert W. Ginnane and Fritz 
R. Kahn for the United States et al.; Guy H. Postell for 
Akers Motor Lines, Inc, et al.; and Harold Hemly, 
Robert E. Joyner and Ormond Somerville for Alabama 
Highway Express, Inc, et al, appellees.

Per  Curiam .
The motions to affirm are granted and the judgment is 

affirmed.

SOUTHERN PACIFIC CO. v. CITY OF 
LOS ANGELES et  al .

APPEAL FROM THE DISTRICT COURT OF APPEAL OF 
CALIFORNIA, SECOND APPELLATE DISTRICT.

No. 797. Decided January 23, 1967.

242 Cal. App. 2d 38, 51 Cal. Rptr. 197, appeal dismissed.

Randolph Karr and Alan L. Freedman for appellant.
Roger Arnebergh and Bourke Jones for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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D’AMICO v. NATIONAL BROADCASTING CO. et  al .

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT.

No. 805. Decided January 23, 1967.

Appeal dismissed.

Appellant pro se.
Howard Monderer for National Broadcasting Co., Inc., 

and Solicitor General Marshall for the United States, 
appellees.

Per  Curiam .
The motion to dispense with printing the statement as 

to jurisdiction is granted. The motions to dismiss are 
also granted and the appeal is dismissed for want of 
jurisdiction.

McQUAID v. CALIFORNIA.

APPEAL FROM THE DISTRICT COURT OF APPEAL OF 
CALIFORNIA, SECOND APPELLATE DISTRICT.

No. 584, Mise. Decided January 23, 1967.

Appeal dismissed and certiorari denied.

Appellant pro se.
Thomas C. Lynch, Attorney General of California, 

William E, James, Assistant Attorney General, and 
Walter R. Jones, Deputy Attorney General, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied.
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FEIN v. NEW YORK.

APPEAL FROM THE COURT'OF APPEALS OF NEW YORK.

No. 793. Decided January 23, 1967.

18 N. Y. 2d 162, 219 N. E. 2d 274, appeal dismissed and certiorari 
denied.

Louis Nizer, Paul Martinson and Bennett Boskey for 
appellant.

Frank S. Hogan for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied.

Mr . Justice  Douglas  is of the opinion that probable 
jurisdiction should be noted.

SPROWAL v. NEW YORK.

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 825. Decided January 23, 1967.

Appeal dismissed.

Carl Rachlin for appellant.
Frank S. Hogan for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

Mr . Justice  Douglas  is of the opinion that probable 
jurisdiction should be noted.
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PATTERSON et  al . v . CITY OF 
NEWPORT NEWS et  al .

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT.

No. 820. Decided January 23, 1967.

364 F. 2d 816, appeal dismissed and certiorari denied.

Per  Curiam .
The motion to dispense with printing the statement as 

to jurisdiction is granted. The appeal is dismissed for 
want of jurisdiction. Treating the papers whereon the 
appeal was taken as a petition for a writ of certiorari, 
certiorari is denied.

MAXWELL v. BISHOP, PENITENTIARY 
SUPERINTENDENT.

ON MOTION FOR LEAVE TO FILE A PETITION FOR WRIT OF 
CERTIORARI.

No. 1025, Mise. Decided January 23, 1967.

Certiorari granted; order reversed and remanded.

Jack Greenberg, James M. Nabrit III, Norman C. 
Amaker, Michael Meltsner, George Howard, Jr., and 
Anthony G. Amsterdam for petitioner.

Per  Curiam .
The motion for leave to file the petition for a writ of 

certiorari and the petition for a writ of certiorari are 
granted. The order denying petitioner’s application for 
a certificate of probable cause to appeal to the United 
States Court of Appeals for the Eighth Circuit is reversed 
and the cause is remanded with directions to issue the 
certificate.
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No. 251, Mise. Maguire  et  al . v . United  States . 
C. A. 10th Cir. Petition for writ of certiorari dismissed 
as to petitioner Robert Charles Maguire August 25, 1966, 
pursuant to Rule 60 of the Rules of this Court. Peti-
tioner pro se. Solicitor General Marshall for the United 
States. Reported below: 358 F. 2d 442.

No. 457. Birtc her  Corp . v . Diap ulse  Corp , of  
Ameri ca  et  al . C. A. 2d Cir. Petition for writ of cer-
tiorari dismissed August 31, 1966, pursuant to Rule 60 
of the Rules of this Court. Gerald G. Kelly for peti-
tioner. Edwin J. Freedman for respondents. Reported 
below: 362 F. 2d 736.
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Petition for writ of certiorari dismissed September 29, 
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2d 841.
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No. 296, Mise. Holli ns  v . United  States . C. A. 
9th Cir. Petition for writ of certiorari dismissed August 
10, 1966, pursuant to Rule 60 of the Rules of this Court. 
Petitioner pro se. Solicitor General Marshall for the 
United States.

No. 521. Standard  Fruit  & Steams hip  Co . v . 
Fulton , U. S. Dis trict  Judge . C. A. 5th Cir. Peti-
tion for writ of certiorari dismissed September 27, 1966, 
pursuant to Rule 60 of the Rules of this Court. Eber-
hard P. Deutsch for petitioner.

No. 338, Mise. Les er  et  al . v . United  States . C. A. 
9th Cir. Petition for writ of certiorari dismissed Sep-
tember 28, 1966, pursuant to Rule 60 of the Rules of 
this Court. Petitioners pro se. Solicitor General Mar-
shall for the United States. Reported below: 358 F. 
2d 313.

Octobe r  3, 1965.

Assignment Order.
An order of The  Chief  Just ice  designating and as-

signing Mr. Justice Reed (retired) to perform judicial 
duties in the United States Court of Claims beginning 
October 1, 1966, and ending June 30, 1967, and for such 
further time as may be required to complete unfinished 
business, pursuant to 28 U. S. C. § 294 (a), is ordered 
entered on the minutes of this Court, pursuant to 28 
U. S. C. § 295.

October  10, 1966.

Miscellaneous Orders.
No. ---- . Rodriguez  v . New  York . Sup. Ct. N. Y.

Application for stay denied. Petitioner pro se. Isidore 
Dollinger for respondent.
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No. ---- . Switc hmen ’s Union  of  North  America ,
AFLCIO. et  al . v. Southern  Pacif ic  Co . et  al . C. A. 
9th Cir. Motion to treat the application for extension 
of time as a petition for a writ of certiorari denied. 
Clifford D. O’Brien for petitioners. Robert Littler, 
William R. Denton, W. A. Gregory and Clifton Hilde-
brand for respondents.

No. 27, Orig. Ohio  v . Kentucky .
It  Is Ordered  that the Honorable Phillip Forman, 

Senior Judge of the United States Court of Appeals 
for the Third Circuit be, and he is hereby, appointed 
Special Master in this case with authority to fix the 
time and conditions for the filing of additional plead-
ings and to direct subsequent proceedings, and with 
authority to summon witnesses, issue subpoenas, take 
such evidence as may be introduced and such as he may 
deem it necessary to call for. The Master is directed to 
submit such reports as he may deem appropriate.

The Master shall be allowed his actual expenses. The 
allowances to him, the compensation paid to his tech-
nical, stenographic, and clerical assistants, the cost of 
printing his report, and all other proper expenses shall 
be charged against and be borne by the parties in such 
proportion as the Court hereafter may direct.

It Is Further  Ordered  that if the position of 
Special Master in this case becomes vacant during a 
recess of the Court, The  Chief  Justice  shall have 
authority to make a new designation which shall have 
the same effect as if originally made by the Court herein.

[For earlier order herein, see 384 U. S. 982.]

No. 587, Mise. Baldw in -Lima -Hamil ton  Corp . v . 
Jackson , Admini str atrix , et  al . C. A. 3d Cir. Motion 
for leave to file petition for writ of certiorari denied. 
Michael A. Foley for petitioner. B. Nathaniel Richter 
for respondents.
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October 10, 1966. 385 U.S.

No. 3. Redrup  v. New  York . App. Term, Sup. Ct. 
N. Y., 1st Jud. Dept. (Certiorari granted, 384 U. S. 
916.) Motion of Council for Periodical Distributors 
Associations, Inc., for leave to participate in the oral 
argument, as amicus curiae, denied. Morris B. Abram 
and Jay Greenfield on the motion.

No. 16. Austin  v . Kentucky . Cir. Ct. McCracken 
County, Ky. (Certiorari granted, 384 U. S. 916.) Mo-
tion of Council for Periodical Distributors Associations, 
Inc., for leave to participate in the oral argument, as 
amicus curiae, denied. Morris B. Abram and Jay 
Greenfield on the motion.

No. 29. Osbo rn  v . United  States . C. A. 6th Cir. 
(Certiorari granted, 382 U. S. 1023.) Motion of Ameri-
can Civil Liberties Union for leave to file a brief, as 
amicus curiae, granted. Mr . Just ice  White  and Mr . 
Justice  Portas  took no part in the consideration or 
decision of this motion. Herman Schwartz and Melvin 
L. Wulf on the motion.

No. 222. Nowa kow ski  v . Maroney , Correct ional  
Superi ntendent . C. A. 3d Cir. (Certiorari granted, 
384 U. S. 984.) Motion for the appointment of coun-
sel granted, and it is ordered that Daniel J. O’Hern, 
Esquire, of Red Bank, New Jersey, be, and he is hereby, 
appointed to serve as counsel for the petitioner in this 
case.

No. 252. Entsm inger  v . Iowa . Sup. Ct. Iowa. 
(Certiorari granted, 384 U. S. 1000.) Motion for the 
appointment of counsel granted, and it is ordered that 
David W. Belin, Esquire, of Des Moines, Iowa, a mem-
ber of the Bar of this Court, be, and he is hereby, 
appointed to serve as counsel for the petitioner in this 
case.
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No. 323, Mise. Black  et  al . v . Strand  et  al . Mo-
tion for leave to file petition for designation of Circuit 
Judge to act jointly with the Judges of the United States 
Court of Appeals for the Eighth Circuit in passing upon 
petitions for rehearing denied. Mr . Justice  White  took 
no part in the consideration or decision of this motion.

No. 235, Mise. Greene  v . May , Warden ;
No. 255, Mise. Varden  v . Holman ;
No. 256, Mise. Caveny  v . Dolnick , Correcti on  

Commi ss ioner ;
No. 258, Mise. John  v . Fiel d , Mens  Colony  

Superint endent  ;
No. 301, Mise. Bowens  v . Calif ornia  Adult  Au -

thori ty  et  al .;
No. 322, Mise. Demes  v . Californi a ;
No. 368, Mise. Cedil lo  v . United  State s ;
No. 378, Mise. Singleton  v . Holman , Warden ;
No. 395, Mise. Berman  v . Warden , Maryland  

Penitenti ary ;
No. 400, Mise. Gresham  v . Wilson , Warden , et  al .;
No. 451, Mise. Ses ler  v . Florid a ;
No. 481, Mise. Tsermengas  v . Krop p, Warden ;
No. 512, Mise. Gilm er  v . Peyton , Penitentiary  

Supe rinten dent  ;
No. 529, Mise. Combs  v . United  States  Distr ict  

Court  et  al .; and
No. 531, Mise. Worrell  v . Thomas , Warden . Mo-

tions for leave to file petitions for writs of habeas corpus 
denied.

No. 450, Mise. Mc Coy  v . Preston . Motion for leave 
to file petition for writ of habeas corpus denied. Treat-
ing the papers submitted as a petition for a writ of 
certiorari, certiorari is denied. Petitioner pro se. Solici-
tor General Marshall for respondent.
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October 10, 1966. 385 U. S.

No. 391, Mise. Taylor  v . United  States . The joint 
motion to refer this case to the United States District 
Court for the Eastern District of Virginia granted, and 
the case is referred to that court for consideration of the 
settlement agreement. Elmer B. Gower for petitioner. 
Solicitor General Marshall for the United States. Re-
ported below: 360 F. 2d 488.

No. 298, Mise. Whittl e , Adminis trator  v . Tawes , 
Governor  of  Maryland . D. C. Md. Motion for leave 
to file petition for writ of certiorari denied. Petitioner 
pro se. Thomas B. Finan, Attorney General of Mary-
land, and Fred Oken, Assistant Attorney General, for 
respondent.

No. 146, Mise. Haley  v . Wilson , Warden , et  al . 
Motion for leave to file petition for writ of habeas corpus 
denied. Treating the papers submitted as a petition 
for writ of certiorari, certiorari is denied. Petitioner 
pro se. Thomas C. Lynch, Attorney General of Cali-
fornia, and Robert R. Granucci and Horace Wheatley, 
Deputy Attorneys General, for respondents.

No. 203, Mise. Simm ons  v . Wainwright , Correc -
tions  Direct or ;

No. 230, Mise. Mills  v . Holman , Warden ; and
No. 289, Mise. Sanchez  v . Pitche ss . Motions for 

leave to file petitions for writs of habeas corpus denied. 
Treating the papers submitted as petitions for writs of 
certiorari, certiorari is denied.

No. 553, Mise. Simps on  v . United  States  Dist rict  
Court  for  the  Northern  Dis trict  of  Califor nia . 
Motion for leave to file petition for writ of prohibition 
and/or mandamus denied. Maxwell Keith for peti-
tioner. Moses Lasky for Union Oil Co. of California, 
defendant below, in opposition to the motion.
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No. 339. Hughes  v . Washi ngton . Sup. Ct. Wash. 
The Solicitor General is invited to file a brief expressing 
the views of the United States.

No. 65, Mise. Van Volte nburg  v . Suprem e Court  
of  Iowa  et  al . Motion for leave to file petition for writ 
of mandamus denied. Petitioner pro se. Lawrence F. 
Scalise, Attorney General of Iowa, and Don R. Bennett, 
Assistant Attorney General, for respondents.

No. 244, Mise. Cannon  v . Will ingha m , Warden . 
Motion for leave to file petition for writ of mandamus 
denied. Petitioner pro se. Solicitor General Marshall 
for respondent.

No. 153, Mise. Buchanan  et  al . v . Connell , U. S. 
Dist rict  Judge . Motion for leave to file petition for 
writ of mandamus denied. Richard M. Markus for 
petitioners.

No. 449, Mise. Davis  et  al . v . Union  Free  School  
Dist rict  No . 7 et  al . Motion for leave to file petition 
for writ of mandamus denied. Murray A. Miller for 
petitioners. Louis J. Lejkowitz, Attorney General of 
New Aork, and Charles A. Brind for respondents.

No. 459, Mise. Gree r  v . Morri son  et  al ., Judges  of  
the  Court  of  Crimi nal  Appeals  of  Texas . Motion 
for leave to file petition for writ of mandamus and/or 
prohibition and for other relief denied. William E. Gray 
for petitioner. Waggoner Carr, Attorney General of 
Texas, Hawthorne Phillips, First Assistant Attorney 
General, T. B. Wright, Executive Assistant Attorney 
General, and Howard M. Fender, Larry J. Craddock and 
Lonny F. Zwiener, Assistant Attorneys General, for 
respondents.
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October 10, 1966. 385 U.S.

No. 210, Mise. Collins  v . Wils on , Warden ;
No. 401, Mise. Bryans  v . Unite d  States ;
No. 418, Mise. Joplin  v . Bohano n  et  al .; and
No. 447, Mise. Allen  v . Unite d  State s Dis trict  

Court  for  the  Easte rn  Dist rict  of  Tennes see . Mo-
tions for leave to file petitions for writs of mandamus 
denied.

Probable Jurisdiction Noted.
No. 92. Camara  v . Municipal  Court  of  the  City  

and  County  of  San  Francisco . Appeal from Dist. Ct. 
App. Cal., 1st App. Dist. Probable jurisdiction noted. 
Marshall W. Krause, Donald M. Cahen and Lawrence 
Speiser for appellant. Thomas C. Lynch, Attorney Gen-
eral of California, Albert W. Harris, Jr., Assistant Attor-
ney General, and Gloria F. DeHart, Deputy Attorney 
General, for appellee. Reported below: 237 Cal. App. 
2d 128, 46 Cal. Rptr. 585.

No. 136. Swann  et  al . v . Adams , Secretary  of  State  
of  Florida , et  al . Appeal from D. C. S. D. Fla. Mo-
tion of John A. Davis et al., for leave to file a brief, as 
amici curiae, granted. Probable jurisdiction noted. 
D. P. S. Paul, P. D. Thomson, Neal Rutledge, Richard 
F. Wolfson, Thomas C. Britton and Stuart Simon for 
appellants. Earl Faircloth, Attorney General of Florida, 
Edward D. Cowart and Robert A. Chastain, Assistant 
Attorneys General, and Jj CO L. Foster for appellees. 
David Popper for Davis et al., as amici curiae. Reported 
below: 258 F. Supp. 819.

No. 180. See  v . City  of  Seattle . Appeal from Sup. 
Ct. Wash. Probable jurisdiction noted. Case is set for 
oral argument immediately following No. 92. Melvin 
L. Wulf for appellant. A. L. Newbould for appellee. 
Reported below: 67 Wash. 2d 475, 408 P. 2d 262.
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No. 241. Nation al  Bell as  Hess , Inc . v . Depart -
ment  of  Revenue  of  the  State  of  Illino is . Appeal 
from Sup. Ct. Ill. Probable jurisdiction noted. Archi-
bald Cox, Herman A. Benjamin and Julian R. Wilheim 
for appellant. William G. Clark, Attorney General of 
Illinois, for appellee. Reported below: 34 Ill. 2d 164, 
214 N. E. 2d 755.

Certiorari Granted. (See also No. 143, ante, p. 4; and 
No. 271, ante, p. 9.)

No. 101. Federa l  Trade  Comm iss ion  v . Universal - 
Rundle  Corp . C. A. 7th Cir. Certiorari granted. So-
licitor General Marshall, Assistant Attorney General Tur-
ner, Howard E. Shapiro and James Mcl. Henderson for 
petitioner. Frank C. McAleer for respondent. Reported 
below: 352 F. 2d 831.

No. 173. Commiss ioner  of  Internal  Revenue  v . 
Stidger  et  ux . C. A. 9th Cir. Certiorari granted. So-
licitor General Marshall, Assistant Attorney General 
Rogovin, Jack S. Levin, Robert N. Anderson and Mor-
ton K. Rothschild for petitioner. Reported below: 355 
F. 2d 294.

No. 214. Fleis chmann  Disti lling  Corp , et  al . v . 
Maier  Brewi ng  Co . et  al . C. A. 9th Cir. Certiorari 
granted. Moses Lasky for petitioners. J. Albert Hutch-
inson for respondents. Reported below: 359 F. 2d 156.

No. 249. Walker  et  al . v . City  of  Birmingham . 
Sup. Ct. Ala. Certiorari granted. Jack Greenberg, James 
M. Nabrit III, Norman C. Amaker, Leroy D. Clark, 
Arthur D. Shores and Orzell Billingsley, Jr., for peti-
tioners. J. M. Breckenridge, Earl McBee and William C. 
Walker for respondent. Reported below: 279 Ala. 53, 
181 So. 2d 493.
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No. 209. Railro ad  Transfer  Servi ce , Inc . v . City  
of  Chicag o  et  al . C. A. 7th Cir. Certiorari granted. 
David Axelrod and Amos M. Mathews for petitioner. 
Sydney R. Drebin for respondents. Reported below: 358 
F. 2d 55.

No. 216. National  Labor  Relations  Board  v . Allis - 
Chalmers  Manufacturing  Co . et  al . C. A. 7th Cir. 
Certiorari granted. Solicitor General Marshall, Robert 
S. Rifkind, Arnold Ordman, Dominick L. Manoli and 
Norton J. Come for petitioner. Maxwell H. Herriott, 
James A. Urdan and John L. Waddleton for Allis-Chal-
mers Manufacturing Co., and Joseph L. Rauh, Jr., John 
Silard and Stephen I. Schlossberg for International Union 
UAW-AFL-CIO (Locals 248 and 401), respondents. 
Reported below: 358 F. 2d 656.

No. 233. Waldron  v . Moore -Mc Cormack  Lines , 
Inc . C. A. 2d Cir. Certiorari granted. Theodore H. 
Friedman for petitioner. William M. Kimball for 
respondent. Reported below: 356 F. 2d 247.

No. 310. Federal  Trade  Commis sion  v . Jantzen , 
Inc . C. A. 9th Cir. Certiorari granted. Solicitor Gen-
eral Marshall, Assistant Attorney General Turner, 
Nathan Lewin, Howard E. Shapiro, Charles L. Marinac-
cio, James Mcl. Henderson and Thomas F. Howder for 
petitioner. Edwin S. Rockefeller, Donald H. Green and 
Joel E. Hoffman for respondent. Reported below: 356 
F. 2d 253.

No. 181. Gross o v . United  State s . C. A. 3d Cir. 
Certiorari granted and case set for oral argument immedi-
ately following No. 41. James E. McLaughlin for peti-
tioner. Solicitor General Marshall, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Ronald L. Gainer 
for the United States. Reported below: 358 F. 2d 154.
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No. 371. Crown  Coat  Front  Co ., Inc . v . United  
State s . C. A. 2d Cir. Certiorari granted. Edwin J. 
McDermott for petitioner. Solicitor General Marshall 
for the United States. Reported below: 363 F. 2d 407.

No. 391. State  Farm  Fire  & Casualty  Co . et  al . v . 
Tashire  et  al . C. A. 9th Cir. Certiorari granted. 
John Gordon Gearin for petitioners. Reported below: 
363 F. 2d 7.

No. 37. Curtis  Publis hing  Co. v. Butts . C. A. 
5th Cir. Certiorari granted. One and one-half hours 
allotted for oral argument and case set for oral argument 
immediately following No. 150. Herbert Wechsler and 
Philip H. Strubing for petitioner. William H. Schroder 
and Robert S. Sams for respondent. Reported below: 
351 F. 2d 702.

No. 206. Houst on  Insulation  Contractors  Ass o -
ciat ion  v. National  Labor  Relat ions  Board ; and

No. 413. National  Labor  Rela tio ns  Board  v . 
Houston  Insu latio n  Contractors  Associati on . C. A. 
5th Cir. Certiorari granted and cases set for oral argu-
ment immediately following Nos. 110 and 111. Cases 
consolidated and a total of one hour allotted for oral 
argument. PT. D. Deakins, Jr., for petitioner in No. 206 
and for respondent in No. 413. Solicitor General Mar-
shall, Arnold Ordman, Dominick L. Manoli and Norton 
J. Come for petitioner in No. 413 and for respondent in 
No. 206. Reported below: 357 F. 2d 182.

No. 334. United  State s v . Wade . C. A. 5th Cir. 
Certiorari granted and case set for oral argument imme-
diately following No. 223. Acting Solicitor General 
Spritzer, Assistant Attorney General Vinson, Beatrice 
Rosenberg and Ronald L. Gainer for the United States. 
Reported below: 358 F. 2d 557.
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October 10, 1966. 385 U. S.

No. 118. Dombrow ski  et  al . v . East land  et  al . 
C. A. D. C. Cir. Certiorari granted. Mr . Justi ce  Black  
took no part in the consideration or decision of this peti-
tion. Arthur Kinoy and William M. Kunstler for peti-
tioners. Solicitor General Marshall, Assistant Attorney 
General Douglas and David L. Rose for respondents. 
Reported below: 123 U. S. App. D. C. 190, 358 F. 2d 821.

No. 150. Ass ociated  Press  v . Walker . Ct. Civ. 
App. Tex., 2d Sup. Jud. Dist. and/or Sup. Ct. Tex. Cer-
tiorari granted and one and one-half hours allotted for 
oral argument. William P. Rogers, Stanley Godojsky 
and Arthur Moynihan for petitioner. William Andress, 
Jr., and Clyde J. Watts for respondent. Reported below: 
393 S. W. 2d 671.

No. 168, Mise. Washi ngton  v . Texas . Ct. Crim. 
App. Tex. Motion for leave to proceed in jorma pauperis 
and petition for writ of certiorari granted limited to 
Question 1 presented by the petition which reads as 
follows: “1. Is Petitioner’s conviction and sentence void 
because he was denied his rights under the Sixth and 
Fourteenth Amendments to the Constitution of the 
United States to have compulsory process in obtaining 
an available witness in his favor, namely a Co-Defendant, 
charged and previously convicted under a separate in-
dictment for the same transaction and which Co-
Defendant, according to his Affidavit, could have exoner-
ated Petitioner if such testimony were believed by the 
jury?” Case transferred to appellate docket. Charles 
W. Tessmer and Emmett Colvin, Jr., for petitioner. 
Waggoner Carr, Attorney General of Texas, Hawthorne 
Phillips, First Assistant Attorney General, and Charles 
B. Swanner and Howard M. Fender, Assistant Attorneys 
General, for respondent. Reported below7: 400 S. W. 
2d 756.
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No. 336. Toile t  Goods  Associ ation , Inc ., et  al . v . 
Gardner , Secreta ry  of  Health , Education  and  Wel -

fare , et  al .; and
No. 438. Gardner , Secr etart " of  Health , Educa -

tion  and  Welfare , et  al . v . Toilet  Goods  Associati on , 
Inc ., et  al . C. A. 2d Cir. Certiorari granted and cases 
set for oral argument immediately following No. 39. 
Cases consolidated and a total of one hour allotted for 
oral argument. Mr . Just ice  Brennan  took no part in 
the consideration or decision of these petitions. Edward 
J. Ross for petitioners in No. 336. Solicitor General 
Marshall for respondents in No. 336. Solicitor General 
Marshall, Assistant Attorney General Vinson, Beatrice 
Rosenberg, Jerome M. Feit and William W. Goodrich 
for petitioners in No. 438. Reported below: 360 F. 
2d 677.

No. 62, Mise. Bosti ck  v . South  Carolin a  et  al . 
Sup. Ct. S. C. Motion for leave to proceed in Jorma 
pauperis and petition for writ of certiorari granted limited 
to the jury question. Case transferred to the appellate 
docket. Lincoln C. Jenkins, Jr., and Matthew J. Perry 
for petitioner. Daniel R. McLeod, Attorney General of 
South Carolina, E. N. Brandon, Assistant Attorney Gen-
eral, and Randolph Murdaugh for respondents. Re-
ported below: 247 S. C. 22, 145 S. E. 2d 439.

No. 519, Mise. Whitus  et  al . v . Georgia . Sup. Ct. 
Ga. Motion for leave to proceed in forma pauperis and 
petition for writ of certiorari granted. Case transferred 
to appellate docket and set for oral argument with case 
No. 253. A total of one hour allotted for oral argument 
of both cases. Charles Morgan, Jr., for petitioners. 
Arthur K. Bolton, Attorney General of Georgia, and 
E. Freeman Leverett, Deputy Assistant Attorney Gen-
eral, for respondent. Reported below: 222 Ga. 103, 114, 
149 S. E. 2d 130.

233-653 0 - 67 - 49
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October 10, 1966. 385 U.S.

No. 73, Mise. Clew is  v . Texas . Ct. Crim. App. Tex. 
Motion for leave to proceed in forma pauperis and peti-
tion for writ of certiorari granted. Case transferred 
to appellate docket. Reagan H. Legg for petitioner. 
Waggoner Carr, Attorney General of Texas, Hawthorne 
Phillips, First Assistant Attorney General, and Howard 
M. Fender, Assistant Attorney General, for respondent. 
Reported below: 415 S. W. 2d 654.

No. 352. Levin  v . Miss iss ipp i River  Fuel  Corp , 
et  al .; and

No. 359. Alleghany  Corp , et  al . v . Miss iss ipp i 
River  Fuel  Corp , et  al . C. A. 8th Cir. Certiorari 
granted. Cases are consolidated and a total of two hours 
is allotted for oral argument. Mr . Justice  Fortas  took 
no part in the consideration or decision of these petitions. 
Maxwell Brandwen and John Lowenthal for petitioner 
in No. 352. Breck P. McAllister and William E. Haudek 
for petitioners in No. 359. R. H. McRoberts and John 
H. Hendren for Mississippi River Fuel Corp, et al., and 
Dennis G. Lyons for Missouri Pacific Railroad Co. et al., 
respondents in both cases. Reported below: 359 F. 
2d 106.

Certiorari Denied. (See also No. 93, ante, p. 1; No. 
102, ante. p. 2; No. 192, ante, p. 6; No. 204, 
ante, p. 7; No. 217, ante, p. 8; No. 229, ante, 
p. 8; No. 267, ante, p. 7; No. 40, Mise., ante, 
p. 13; No. 96, Mise., ante, p. 13; No. 134, Mise., 
ante, p. 14; No. 293, Mise., ante, p. 14; and Mise. 
Nos. 146, 203, 230, 289 and 450, supra.)

No. 126. Unger  v . Unit ed  State s . C. A. 2d Cir. 
Certiorari denied. Edward Bennett Williams, Vincent 
J. Fuller and Robert L. Weinberg for petitioner. Solici-
tor General Marshall, Assistant Attorney General Vin-
son, Beatrice Rosenberg and Mervyn Hamburg for the 
United States. Reported below: 357 F. 2d 91.
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No. 108. Monastersky  v . United  States ; and
No. 129, Bentvena  et  al . v . United  States . C. A. 

2d Cir. Certiorari denied. Robert Kasanof for peti-
tioner in No. 108. Jerome Lewis for petitioners in No. 
129. Solicitor General Marshall, Assistant Attorney Gen-
eral Vinson, Beatrice Rosenberg and Julia P. Cooper for 
the United States. Reported below: 357 F. 2d 58.

No. 117. Central  Louis iana  Electri c Co ., Inc ., 
et  al . v. Rural  Elect rifi cation  Admin istr ation  et  al . 
C. A. 5th Cir. Certiorari denied. Tom F. Phillips, An-
drew P. Carter and Thomas W. Leigh for petitioners. 
Solicitor General Marshall, Assistant Attorney General 
Douglas, Alan S. Rosenthal and Harvey L. Zuckman for 
respondents. Reported below: 354 F. 2d 859.

No. 119. Marshall  v . United  States ; and
No. 120. Del  Monico  v . United  States . C. A. 9th 

Cir. Certiorari denied. William. B. Beirne, A. L. Wirin 
and Fred Okrand for petitioner in No. 119. Raymond 
W. Bergan for petitioner in No. 120. Solicitor General 
Marshall, Assistant Attorney General Vinson, Beatrice 
Rosenberg and Mervyn Hamburg for the United States. 
Reported below: 355 F. 2d 999.

No. 130. American  Truck  Rental  Corp . v . Com -
mi ssi oner  of  Internal  Revenue . C. A. 3d Cir. Cer-
tiorari denied. Herman J. Obert for petitioner. Solicitor 
General Marshall, Assistant Attorney General Rogovin, 
Robert A. Anderson and Fred E. Youngman for respond-
ent. Reported below: 355 F. 2d 928.

No. 134. Frank  v . Board  of  Regents  of  the  Uni -
vers ity  of  the  State  of  New  York . App. Div., Sup. 
Ct. N. Y., 3d Jud. Dept. Certiorari denied. Martin N. 
Whyman for petitioner. Reported below: 24 App. Div. 
2d 909, 264 N. Y. S. 2d 413.
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October 10, 1966. 385 U.S.

No. 121. Publi c Util iti es  Comm iss ion  of  Cali -
fornia  v. United  States  et  al . C. A. 9th Cir. Cer-
tiorari denied. Mary Moran Pajalich for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Turner, Howard E. Shapiro, Henry Geller and John H. 
Conlin for the United States et al. Reported below: 
356 F. 2d 236.

No. 131. Sagansky  et  al . v . United  Stat es . C. A. 
1st Cir. Certiorari denied. Walter J. Hurley and Fran-
cis J. DiMento for petitioners. Solicitor General Mar-
shall, Assistant Attorney General Vinson, Beatrice Rosen-
berg and Kirby W. Patterson for the United States. 
Reported below: 358 F. 2d 195.

No. 132. Cree  et  al . v . Goldstei n , Comptr oller  
of  the  Treasu ry  of  Maryland , et  al . ; and

No. 133. Murray , Trustee , et  al . v . Goldste in , 
Comp trolle r  of  the  Treas ury  of  Maryla nd , et  al . 
Ct. App. Md. Certiorari denied. Leonard J. Kerpel- 
man for petitioners in No. 132. Martin J. Scheiman for 
petitioners in No. 133. Thomas B. Finan, Attorney Gen-
eral of Maryland, and Robert C. Murphy, Deputy At-
torney General, for respondents Goldstein et al.; Clayton 
A. Dietrich for respondents Mainen et al.; William L. 
Marbury and Mathias J. DeVito for respondent Conven-
tion of the Protestant Episcopal Church of the Diocese 
of Maryland; Morris Rosenberg for respondent Most 
Reverend Lawrence J. Shehan; Marvin Braiterman for 
respondent Temple Emanuel of Baltimore; and George F. 
Fient je, Jr., for respondent Maryland Synod of the Luth-
eran Church. Reported below: 241 Md. 383, 216 A. 2d 
897.

No. 138. Smith  et  al . v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. Emmett Colvin, Jr., for petitioners.
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No. 135. Regis ter  v . United  States . C. A. 4th Cir. 
Certiorari denied. Charles Fuller Blanchard for peti-
tioner. Solicitor General Marshall, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Jerome M. Feit 
for the United States. Reported below: 360 F. 2d 689.

No. 139. Delaware  Spor ts  Servic e v . Diamo nd  
State  Teleph one  Co . et  al . C. A. 3d Cir. Certiorari 
denied. Arthur B. Hanson and Henry A. Wise, Jr., for 
petitioner. William S. Potter for Diamond State Tele-
phone Co., and Ruth M. Ferrell, Deputy Attorney Gen-
eral, for the State of Delaware, respondents. Reported 
below: 355 F. 2d 929.

No. 140. Taste e Freez  Industri es , Inc . v . King - 
Seel ey  Thermos  Co . C. A. 7th Cir. Certiorari denied. 
Morris Spector and Samuel Lebowitz for petitioner. 
Cyrus G. Minkler for respondent. Reported below: 357 
F. 2d 875.

No. 141. Clark  et  al . v . United  State s . C. A. 1st 
Cir. Certiorari denied. Edward C. Park and Philip M. 
Cronin for petitioners. Solicitor General Marshall and 
Assistant Attorney General Rogovin for the United 
States. Reported below: 358 F. 2d 892.

No. 142. Colonial  Realty  Corp . v . Bache  & Co. 
C. A. 2d Cir. Certiorari denied. Spencer Pinkham for 
petitioner. Marvin Schwartz for respondent. Reported 
below: 358 F. 2d 178.

No. 144. Thomps on  v . Minnes ota . Sup. Ct. Minn. 
Certiorari denied. F. Lee Bailey for petitioner. Robert 
W. Mattson, Attorney General of Minnesota, and Wil-
liam B. Randall for respondent. Reported below: 273 
Minn. 1, 139 N. W. 2d 490.
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No. 145. Roehner  v . Ass ociati on  of  the  Bar  of  
the  City  of  New  York  et  al . App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Edward T. 
Roehner, petitioner, pro se. Lyman M. Tondel, Jr., for 
respondents.

No. 147. Baldwi n -Hall , Inc . v . New  York . Ct. Cl. 
N. Y. Certiorari denied. Georye R. Fearon for peti-
tioner. Louis J. Lejkowitz, Attorney General of New 
York, Ruth Kessler Toch, Acting Solicitor General, and 
Jean M. Coon, Assistant Attorney General, for respond-
ent. Reported below: See 16 N. Y. 2d 1005, 212 N. E. 
2d 899.

No. 148. Jones  Coal  Co . v . Unite d  States  for  the  
Use  and  Benefit  of  Jahn , Trustee . * C. A. 6th Cir. 
Certiorari denied. Sizer Chambliss for petitioner. Rich-
ard P. Jahn for respondent. Reported below: 368 F. 2d 
217.

No. 151. Harris  et  al . v . Unite d  State s . C. A. 7th 
Cir. Certiorari denied. Charles A. Bellows for petition-
ers. Solicitor General Marshall, Assistant Attorney Gen-
eral Vinson, Beatrice Rosenberg and Anthony P. Nu-
gent, Jr., for the United States. Reported below: 358 
F. 2d 279.

No. 153. Sharp  v . Louis iana . Sup. Ct. La. Certiorari 
denied. Maurice R. Woulfe for petitioner. Reported 
below: 248 La. 865, 182 So. 2d 517.

No. 154. Doctor  v . United  State s . Ct. Cl. Cer-
tiorari denied. George R. Ruditz for petitioner. Solicitor 
General Marshall, Assistant Attorney General Douglas, 
David L. Rose and Frederick B. Abramson for the United 
States.
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No. 155. Creamer  v. United  State s . Ct. Cl. Cer-
tiorari denied. Edu'ard L. Merrigan for petitioner. So-
licitor General Marshall, Assistant Attorney General 
Douglas, Alan S. Rosenthal and Jack H. Weiner for the 
United States. Elmer Neumann for Government Em-
ployees’ Council, AFL-CIO, as amicus curiae, in support 
of the petition. Reported below: 174 Ct. Cl. 408.

No. 156. Fisher , Administr atrix  v . United  Stat es . 
C. A. 6th Cir. Certiorari denied. Craig Spangenberg 
and Donald P. Traci for petitioner. Solicitor General 
Marshall for the United States. Reported below: 356 
F. 2d 706.

No. 157. Koli tch  et  al . v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Jacob 
W. Friedman for petitioners. Frank S. Hogan for 
respondent.

No. 158. Venter ella  et  al ., Propri etors  of  Sudan  
Oyster  Co ., et  al . v . Pace , dba  Pace  Marine  Service , 
et  al . Sup. Ct. La. and/or Ct. App. La., 4th Cir. Cer-
tiorari denied. Thomas Barr III for petitioners. John 
W. Sims, Ernest A. Carrere, Jr., and Benjamin W. Yancey 
for respondents. Reported below: 180 So. 2d 240 ; 248 
La. 796, 182 So. 2d 73.

No. 166. Glas sne r  et  ux . v . Commis sio ner  of  In -
ternal  Revenue . C. A. 3d Cir. Certiorari denied. 
Petitioners pro se. Solicitor General Marshall, Assistant 
Attorney General Rogovin and Robert N. Anderson for 
respondent. Reported below: 360 F. 2d 33.

No. 174. Sule  v. Miss ouri  Pacific  Railro ad  Co . 
et  al . Sup. Ct. La. Certiorari denied. J. Minos Simon 
for petitioner.
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No. 165. Ray  et  ux . v . State  Highway  Commis sion  
of  Kansas . Sup. Ct. Kan. Certiorari denied. Donald 
A. Bell for petitioners. Robert C. Londerholm, Attorney 
General of Kansas, and Charles N. Henson, Jr., and John 
H. Morse, Assistant Attorneys General, for respondent. 
Reported below: 196 Kan. 13, 410 P. 2d 278.

No. 167. Smith  v . United  Stat es . C. A. 8th Cir. 
Certiorari denied. Maurice J. Walsh and Anna R. Lavin 
for petitioner. Solicitor General Marshall, Assistant At-
torney General Vinson, Beatrice Rosenberg and Anthony 
P. Nugent, Jr., for the United States. Reported below: 
356 F. 2d 868.

No. 170. Virtu e Bros , et  al . v . County  of  Los  
Angele s  et  al . Dist. Ct. App. Cal., 2d App, Dist. Cer-
tiorari denied. Louis R. Baker for petitioners. Harold 
W. Kennedy, George W. Wakefield and John Geyer 
Tausig for respondents. Reported below: 239 Cal. App. 
2d 220, 48 Cal. Rptr. 505.

No. 172. Johns on , Governor  of  Missi ssip pi , et  al . 
v. Nation al  Associ ation  for  the  Advanc ement  of  
Colored  People . C. A. 5th Cir. Certiorari denied. 
Joe T. Patterson, Attorney General of Mississippi, and 
Martin R. McLendon, Assistant Attorney General, for 
petitioners. Robert L. Carter, Barbara A. Morris, Jack 
H. Young and Frank D. Reeves for respondent. Re-
ported below: 357 F. 2d 831.

No. 175. Mark  J. Gerry , Inc ., dba  Dove  Manuf ac -
turing  Co . v. Nation al  Labor  Relat ions  Board . C. A. 
9th Cir. Certiorari denied. Bernard B. Laven for peti-
tioner. Solicitor General Marshall, Arnold Ordman, 
Dominick L. Manoli and Norton J. Come for respondent. 
Reported below: '355 F. 2d 727.
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No. 169. Columbus  Mc Kinnon  Corp . v . National  
Labor  Relat ions  Board . C. A. 2d Cir. Certiorari 
denied. Robert M. Hitchcock for petitioner. Solicitor 
General Marshall, Arnold Ordman, Dominick L. Manoli, 
and Norton J. Come for respondent.

No. 177. Fabian  et  al . v . United  States . C. A. 8th 
Cir. Certiorari denied. Seymour L. Smith for petition-
ers. Solicitor General Marshall, Assistant Attorney Gen-
eral Vinson, Beatrice Rosenberg and Mervyn Hamburg 
for the United States. Reported below: 358 F. 2d 187.

No. 178. Mitc hell  Foods , Inc ., et  al . v . Rich  Prod -
ucts  Corp . C. A. 2d Cir. Certiorari denied. Malcolm 
K. Buckley for petitioners. Ralph L. Chappell for 
respondent. Reported below: 357 F. 2d 176.

No. 182. Bruni  v . United  State s . C. A. 7th Cir. 
Certiorari denied. Joseph I. Bulger for petitioner. So-
licitor General Marshall, Assistant Attorney General Vin-
son, Beatrice Rosenberg and Robert G. Maysack for the 
United States. Reported below: 359 F. 2d 802.

No. 184. Hurle y  et  al . v . Beech  Aircr aft  Corp . 
C. A. 7th Cir. Certiorari denied. James J. Stewart for 
petitioners. Erle A. Kightlinger for respondent. Re-
ported below: 355 F. 2d 517.

No. 185. Bedfor d -Nugent  Corp . v . Chauff eurs , 
Teamster s & Help ers , Local  Union  No . 215. C. A. 
7th Cir. Certiorari denied. Wells T. Lovett for peti-
tioner. Edward J. Fillenwarth for respondent. Reported 
below: 358 F. 2d 21.

No. 186. De Stefano  v . Illi nois . Sup. Ct. Ill. Cer-
tiorari denied. Julius Lucius Echeles for petitioner.
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No. 189. Williams  et  al . v . Paci fi c  Mariti me  As -
socia tion  et  al . C. A. 9th Cir. Certiorari denied. 
Petitioners pro se. Richard Ernst for respondents.

No. 191. Emers on  Insti tute  v . United  State s . 
C. A. D. C. Cir. Certiorari denied. Byron N. Scott for 
petitioner. Solicitor General Marshall for the United 
States. Reported below: 123 U. S. App. D. C. 71, 356 
F. 2d 824.

No. 193. Hoover  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. Luther E. Jones, Jr., for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Rogovin and Joseph M. Howard for the United States. 
Reported below: 358 F. 2d 87.

No. 194. Equitable  Publis hing  Co . et  al . v . Com -
mis si oner  of  Internal  Revenue . C. A. 3d Cir. 
Certiorari denied. Gordon W. Gerber for petitioners. 
Solicitor General Marshall, Assistant Attorney General 
Rogovin and Melva M. Graney for respondent. Reported 
below: 356 F. 2d 514.

No. 195. Chemical  Natural  Resources , Inc ., et  al . 
v. Republic  of  Venezuela . Sup. Ct. Pa. Certiorari 
denied. Abraham E. Freedman and Martin J. Vigder- 
man for petitioners. Howard C. Westwood, William A. 
Dobrovir and Thomas F. Mount for respondent. Re-
ported below: 420 Pa. 134, 215 A. 2d 864.

No. 196. Fruehauf  Corp . v . Commi ssione r  of  In -
ternal  Revenue . C. A. 6th Cir. Certiorari denied. 
Alfons Landa, Raymond C. Cushwa and George D. Web-
ster for petitioner. Solicitor General Marshall, Assist-
ant Attorney General Rogovin and Harry Baum for 
respondent. Reported below: 356 F. 2d 975.



ORDERS. 823

385 U. S. October 10, 1966.

No. 190. Hagan  v . Appellat e Depart ment  of  the  
Superior  Court  of  California  et  al . App. Dept., 
Super. Ct. Cal., County of L. A. Certiorari denied.

No. 197. Miss iss ipp i Power  Co . et  al . v . South  
Mis si ss ippi Electric  Power  Associati on . Sup. Ct. 
Miss. Certiorari denied. James S. Eaton, Thomas H. 
Watkins and Sherwood W. Wise for petitioners. David 
C. Welch, T. Harvey Hedgepeth and John H. Price, Jr., 
for respondent. Reported below: 254 Miss. 754, 183 So. 
2d 163.

No. 198. Gevins on  v . United  States . C. A. 5th 
Cir. Certiorari denied. J. Edwin Smith for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson and Beatrice Rosenberg for the United States. 
Reported below: 358 F. 2d 761.

No. 200. Carbo  et  al . v . United  States . C. A. 9th 
Cir. Certiorari denied. William B. Beirne, A. L. Wirin, 
Fred Okrand and Russell E. Parsons for petitioners. 
Solicitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Sidney M. Glazer for 
the United States. Reported below: 357 F. 2d 800.

No. 201. Peck  Iron  & Metal  Co., Inc ., et  al . v . 
Colonial  Pipelin e Co . Sup. Ct. App. Va. Certiorari 
denied. Harold J. Goodman for petitioners. Reported 
below: 206 Va. 711, 146 S. E. 2d 169.

No. 202. Willi ams  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. Julian Hartridge, Jr., and 
Samuel A. Cann for petitioners. Solicitor General 
Marshall, Assistant Attorney General Vinson, Beatrice 
Rosenberg and Julia P. Cooper for the United States. 
Reported below : 359 F. 2d 67.
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No. 199. Davis  et  al . v . Negin , Trustee . C. A. 6th 
Cir. Certiorari denied. Reported below: 357 F. 2d 154.

No. 203. Breault  et  al . v . Feigenho ltz  et  al ., 
Executors  and  Trustees , et  al . C. A. 7th Cir. Cer-
tiorari denied. John J. Yowell and G. Kent Yowell for 
petitioners. Hirsch E. Soble, Jacob Shamberg and 
J. Glenn Shehee for respondents Feigenholtz et al. Re-
ported below: 358 F. 2d 39.

No. 205. Maratho n  Oil  Co. v. Heath  et  al . C. A. 
7th Cir. Certiorari denied. Craig Van Meter, John H. 
Armstrong and Joseph F. Diver for petitioner. John P. 
Wham for respondents. Reported below: 358 F. 2d 34.

No. 207. Webb  v . Unit ed  States . C. A. 6th Cir. 
Certiorari denied. John F. Dugger for petitioner. So-
licitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Robert G. Maysack for 
the United States. Reported below: 359 F. 2d 558.

No. 210. Campb ell , Adminis tratrix , et  al . v . Trans  
World  Airline s , Inc . C. A. 2d Cir. Certiorari denied. 
Edmund H. H. Caddy and Milton S. Seligman for peti-
tioners. John J. Martin and William M. Keegan for 
respondent.

No. 212. Walker  Proces s  Equip ment , Inc . v . FMC 
Corp . C. A. 7th Cir. Certiorari denied. Charles J. 
Merriam for petitioner. James W. Clement, Charles W. 
Ryan and Lloyd C. Hartman for respondent. Reported 
below: 356 F. 2d 449.

No. 213. Lowe  v . Bailey  et  ux . Ct. App. Ga. 
Certiorari denied. Charles E. Muskett for petitioner. 
Reported below: 112 Ga. App. 516, 145 S. E. 2d 622.
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No. 215. Weaver  v . Unite d  Stat es . C. A. 7th Cir. 
Certiorari denied. Arthur Abraham for petitioner. So-
licitor General Marshall, Assistant Attorney General Vin-
son, Beatrice Rosenberg and Julia P. Cooper for the 
United States. Reported below: 360 F. 2d 903.

No. 218. Hartford  Accid ent  & Indemnity  Co . et  al . 
v. Conti nenta l  Casua lty  Co . C. A. 5th Cir. Cer-
tiorari denied. David Arthur Binder for petitioners. 
R. Emmett Kerrigan and Edward H. Cushman for 
respondent. Reported below: 355 F. 2d 969.

No. 219. Jackson  v . United  States . C. A. 5th Cir. 
Certiorari denied. John H. Ruffin, Jr., for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Robert G. May sack for 
the United States. Reported below: 352 F. 2d 490.

No. 221. Fogaras cher  et  al . v . Fricke . Sup. Ct. 
Ohio. Certiorari denied. John R. Vintilla for petition-
ers. Ellis V. Rippner and Richard W. Schwartz for 
respondent.

No. 224. Webb  v . Tennessee . Sup. Ct. Tenn. Cer-
tiorari denied. Sizer Chambliss for petitioner. George 
F. McCanless, Attorney General of Tennessee, and Edgar 
P. Calhoun, Assistant Attorney General, for respondent.

No. 225. Slomanson  v . Pennsylv ania . Sup. Ct. Pa. 
Certiorari denied. Leonard M. Mendelson for petitioner. 
Harold Kaminsky for respondent.

No. 226. Roper  et  al . v . New  York . Ct. App. N. Y. 
Certiorari denied. Harris B. Steinberg for petitioners. 
Frank S. Hogan for respondent. Reported below: 17 
N. Y. 2d 711, 216 N. E. 2d 711.
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No. 228. Wheeler  v . Kentucky . Ct. App. Ky. 
Certiorari denied. Richard E. Vimont for petitioner. 
Reported below: 395 S. W. 2d 565.

No. 230. Cipres  v. United  States . C. A. 9th Cir. 
Certiorari denied. Morris Lavine for petitioner. Solic-
itor General Marshall, Assistant Attorney General Vin-
son, Beatrice Rosenberg and Mervyn Hamburg for the 
United States. Reported below: 358 F. 2d 709.

No. 231. Weldon  et  al . v . Semp le , Judge  Pro  Hac  
Vice  of  the  Circuit  Court  of  Audrai n  County , et  al . 
Sup. Ct. Mo. Certiorari denied. Lon Hocker for 
petitioners.

No. 232. Nordst rom  v . Unite d  Stat es . C. A. 8th 
Cir. Certiorari denied. Joseph A. Maun and Lawrence 
J. Hayes for petitioner. Solicitor General Marshall, As-
sistant Attorney General Rogovin, Joseph M. Howard 
and John M. Brant for the United States. Reported 
below: 360 F. 2d 734.

No. 234. Bruni  v . United  States . C. A. 7th Cir. 
Certiorari denied. Joseph I. Bulger for petitioner. So-
licitor General Marshall for the United States. Reported 
below: 359 F. 2d 807.

No. 236. Pepsi  Cola  Bottli ng  Co. of  Puerto  Rico , 
Inc . v. Otero  et  al . Sup. Ct. P. R. Certiorari denied. 
Juan R. Torruella del Valle and Stuart Rothman for 
petitioner. Reported below: ---- P. R. R. ---- .

No. 239. Penn  Town ship  v . Yecko  Bros , et  al . 
Sup. Ct. Pa. Certiorari denied. David M. Harrison for 
petitioner. Carmen V. Marinaro for respondents. Re-
ported below: 420 Pa. 386, 217 A. 2d 171.
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No. 237. Higgins  v . Washington . Sup. Ct. Wash. 
Certiorari denied. Bernard L. Swerland for petitioner. 
Reported below: 67 Wash. 2d 147, 406 P. 2d 784.

No. 242. Porter  v . Pepsi -Cola  Bottling  Co . of  
Colum bia  et  al . Sup. Ct. S. C. Certiorari denied. 
Henry Hammer and Claud N. Sapp for petitioner. Eu-
gene F. Rogers for respondents. Reported below: 247 
S. C. 370, 147 S. E. 2d 620.

No. 246. Brunetto  Cheese  Manufacturing  Corp , 
et  al . v. Gardner , Secretary  of  Health , Educati on  
and  Welf are . C. A. 2d Cir. Certiorari denied. Denis 
M. Hurley for petitioners. Solicitor General Marshall, 
Assistant Attorney General Vinson, Beatrice Rosenberg 
and William W. Goodrich for respondent. Reported 
below: 356 F. 2d 874.

No. 247. Colum bus  & Greenville  Railw ay  Co . v . 
Commis sio ner  of  Internal  Revenue . C. A. 5th Cir. 
Certiorari denied. Robert Ash and Carl F. Bauersfeld 
for petitioner. Solicitor General Marshall, Assistant At-
torney General Rogovin, Melva M. Graney and Robert 
A. Bernstein for respondent. Reported below: 358 F. 
2d 294.

No. 257. Redden  v . Murphy , Police  Commiss ioner  
of  the  City  of  New  York , et  al . Ct. App. N. Y. Cer-
tiorari denied. Ernest Rassner for petitioner. J. Lee 
Rankin for respondents.

No. 259. Poulos  v . Kansa s . Sup. Ct. Kan. Cer-
tiorari denied. Cyrus A. Ansary for petitioner. Robert 
C. Londerholm, Attorney General of Kansas, and Keith 
Sanborn for respondent. Reported below: 196 Kan. 253, 
287, 411 P. 2d 689, 694.
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No. 238. Rafte r  v . Newark  Insurance  Co . C. A. 
2d Cir. Certiorari denied. Petitioner pro se. Jerome 
Murray for respondent. Reported below: 355 F. 2d 185.

No. 243. Brennan  v . Sellers . C. A. 10th Cir. Cer-
tiorari denied. Reported below: 357 F. 2d 150.

No. 255. City  of  Canton  et  al . v . Public  Utiliti es  
Comm iss ion  of  Ohio  et  al . Sup. Ct. Ohio. Certiorari 
denied. James L. Harkins, Jr., for petitioners. William 
B. Saxbe, Attorney General of Ohio, and J. Philip Redick 
and Langdon D. Bell, Assistant Attorneys General, for 
Public Utilities Commission of Ohio, and Walter J. Milde 
for East Ohio Gas Co., respondents. Reported below: 
5 Ohio St. 2d 237, 215 N. E. 2d 366.

No. 256. Von  Hardenberg  et  al . v . Katzenbach  
et  al . App. Ct. Ill., 1st Dist. Certiorari denied. 
Thomas P. Sullivan for petitioners. Solicitor General 
Marshall, Assistant Attorney General Douglas, David L. 
Rose and Robert V. Zener for Katzenbach, and W. Don-
ald McSweeney for Northern Trust Co., respondents. 
Reported below: 65 Ill. App. 2d 253, 212 N. E. 2d 694.

No. 264. Contract  Carrier s , Inc ., et  al . v . Mar - 
kiewi cz  ET AL. C. A. 7th Cir. Certiorari denied. Ari- 
bert L. Young and Robert J. Wampler for petitioners. 
Alex M. Clark for Markiewicz et al., and Robert S. 
Smith and Wilbert McInerney for Greyhound Corp, 
et al., respondents. Reported below: 358 F. 2d 26.

No. 261. Ruskin  v . United  Stat es . C. A. 5th Cir. 
Certiorari denied. J. Edward Worton for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Robert G. Maysack for 
the United States. Reported below: 358 F. 2d 737.
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No. 260. Gibbo ns  et  al . v . City  of  Chicago . Sup. 
Ct. Ill. Certiorari denied. Arthur Abraham for peti-
tioners. Sydney R. Drebin for respondent. Reported 
below: 34 Ill. 2d 102, 214 N. E. 2d 740.

No. 263. La  Pelus o  v . Calif ornia . Dist. Ct. App. 
Cal., 1st App. Dist. Certiorari denied. Emma P. Lum 
for petitioner. Reported below: 239 Cal. App. 2d 715, 
49 Cal. Rptr. 85.

No. 266. Cole lla  v . United  Stat es . C. A. 1st Cir. 
Certiorari denied. David E. Feller and Jerry D. Anker 
for petitioner. Solicitor General Marshall, Assistant 
Attorney General Vinson, Beatrice Rosenberg and Julia 
P. Cooper for the United States. Reported below: 360 
F. 2d 792.

No. 268. Parti n v . National  Labor  Relati ons  
Board . C. A. 5th Cir. Certiorari denied. Teddy W. 
Air hart, Jr., for petitioner. Solicitor General Marshall, 
Arnold Ordman, Dominick L. Manoli and Norton J. 
Come for respondent. Reported below: 356 F. 2d 512.

No. 269. Superi or  Court  of  Califor nia , Count y  
of  Santa  Clara , et  al . v . First  National  Bank  of  
Oakland . Dist. Ct. App. Cal., 1st App. Dist. Cer-
tiorari denied. Paul N. McCloskey and William I. Cohen 
for petitioners. Reported below: 240 Cal. App. 2d 109, 
49 Cal. Rptr. 358.

No. 278. Schut zban k , Corporat ions  Commis si oner  
of  Calif ornia  v . Elliott , Trustee  in  Bankrupt cy . 
C. A. 9th Cir. Certiorari denied. Thomas C. Lynch, 
Attorney General of California, and Arthur C. De Goede 
and David W. Halpin, Deputy Attorneys General, for 
petitioner. Thomas S. Tobin for respondent. Reported 
below: 356 F. 2d 749.
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No. 265. Cominco  Products , Inc . v . Oregon  State  
Tax  Commis si on . Sup. Ct. Ore. Certiorari denied. 
Clarence D. Phillips for petitioner. Reported below: 
243 Ore. 165, 411 P. 2d 85.

No. 270. Greenw ood  & Majes tic  Construc tion  Co. 
v. Dis trict  of  Columb ia . C. A. D. C. Cir. Certiorari 
denied. Abraham J. Harris and Robert E. Sher for peti-
tioner. Milton D. Korman, Hubert B. Pair and John 
R. Hess for respondent.

No. 273. Louis ville  à Nashv ille  Railroad  Co. 
et  al . v. Inter st ate  Commerce  Comm issi on  et  al . 
C. A. 6th Cir. Certiorari denied. Francis M. Shea, 
Ralph J. Moore, Jr., Edward P. Russell, James W. Hoe-
land and Peter S. Craig for petitioners. Solicitor Gen-
eral Marshall, Assistant Attorney General Douglas, 
Morton Hollander, Robert W. Ginnane and Fritz R. 
Kahn for the Interstate Commerce Commission, James 
M. Manire for the City of Memphis, and Edward J. 
Hickey, Jr., James L. Highsaw, Jr., William G. Mahoney 
and William J. Hickey for Railway Labor Executives’ 
Association, respondents. Reported below: 360 F. 2d 44.

No. 276. Maxfi eld  et  al . v . Unite d  State s . C. A. 
10th Cir. Certiorari denied. Clifford L. Ashton for peti-
tioners. Solicitor General Marshall, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Sidney M. 
Glazer for the United States. Reported below: 360 F. 
2d 97.

No. 281. Margeson  v . Unite d Stat es . C. A. 1st 
Cir. Certiorari denied. Paul T. Smith for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson and Beatrice Rosenberg for the United States. 
Reported below: 361 F. 2d 327.
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No. 258. Spiegl e et  ux . v . Borough  of  Beach  
Haven . Sup. Ct. N. J. Certiorari denied. James M. 
Davis, Jr., for petitioners. Franklin H. Berry for re-
spondent. Reported below: 46 N. J. 479, 218 A. 2d 129.

No. 279. Davis  v . Kentucky . Ct. App. Ky. Cer-
tiorari denied. Jack M. Lowery, Jr., for petitioner. 
Reported below’: 399 S. W. 2d 711.

No. 280. New s  Syndi cate  Co ., Inc . v . Urbano . C. A. 
2d Cir. Certiorari denied. James W. Rodgers for peti-
tioner. Reported below: 358 F. 2d 145.

No. 283. Union  Tank  Car  Co. v. Dragor  Shipping  
Corp ., formerly  Ward  Industries  Corp . C. A. 9th Cir. 
Certiorari denied. Thomas C. McConnell and Harold C. 
Warnock for petitioner. David J. Levy for respondent. 
Reported below: 361 F. 2d 43.

No. 284. Benson  v . United  State s ;
No. 285. Glacy  v . Unite d  State s ;
No. 287. Mc Ginnis  v . United  State s ; and
No. 288. Mers ey  et  al . v . Unite d  Stat es . C. A. 1st 

Cir. Certiorari denied. John M. Reed for petitioner in 
No. 284. Edward 0. Proctor for petitioner in No. 285. 
William T. Griffin for petitioner in No. 287. George G. 
Beckett for petitioners in No. 288. Solicitor General 
Marshall, Assistant Attorney General Turner, Howard E. 
Shapiro and John H. Dougherty for the United States. 
Reported below: 361 F. 2d 31.

No. 290. Prai rie  Band  of  the  Pottawatom ie  Tribe  
of  Indians  et  al . v . Udall , Secre tary  of  Interior , 
et  al . C. A. 10th Cir. Certiorari denied. Sam A. 
Crow for petitioners. Solicitor General Marshall for 
respondents. Reported below: 355 F. 2d 364.
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No. 289. Morris  et  al . v . Attreau . C. A. 7th Cir. 
Certiorari denied. Sydney R. Drebin and Marvin E. 
Aspen for petitioners. Richard F. Levy for respondent. 
Reported below: 357 F. 2d 871.

No. 292. Allen  et  al ., Executri ces  v . Unite d  
States . C. A. 2d Cir. Certiorari denied. J. Courtney 
McGroarty for petitioners. Solicitor General Marshall, 
Assistant Attorney General Rogovin, Robert N. An-
derson and Benjamin M. Parker for the United States. 
Reported below: 359 F. 2d 151.

No. 293. Catap hote  Corp . v . De Soto  Chemical  
Coatings , Inc . C. A. 9th Cir. Certiorari denied. 
Charles J. Merriam for petitioner. Dugald S. McDou-
gall and Carl Hoppe for respondent. Reported below: 
356 F. 2d 24.

No. 294. Levy  v . United  State s . C. A. 2d Cir. Cer-
tiorari denied. Jesse Moss for petitioner. Solicitor Gen-
eral Marshall, Assistant Attorney General Vinson and 
Beatrice Rosenberg for the United States.

No. 295. Milk  Drivers  & Dairy  Empl oyees  Local  
Union  No . 584, Internati onal  Broth erho od  of  Team -
st ers , Chauffeurs , Warehous eme n & Helpe rs  of  
Ameri ca  v . Old  Dutch  Farms , Inc . C. A. 2d Cir. Cer-
tiorari denied. Samuel J. Cohen for petitioner. Her-
bert L. Maltinsky for respondent. Reported below: 359 
F. 2d 598.

No. 313. Burnett  et  ux . v . Comm is si oner  of  In -
terna l  Reve nue . C. A. 5th Cir. Certiorari denied. 
Otis Bain Gary for petitioners. Solicitor General Mar-
shall, Assistant Attorney General Rogovin, Gilbert E. 
Andrews and Fred E. Youngman for respondent. Re-
ported below: 356 F. 2d 755.
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385 U.S. October 10, 1966.

No. 296. Maste rson  et  al . v . United  States . C. A. 
2d Cir. Certiorari denied. Joseph Goldberg for peti-
tioners. Solicitor General Marshall for the United 
States.

No. 298. Halko  v . Anderson . C. A. 3d Cir. Cer-
tiorari denied. John J. Krajsig, Jr., for petitioner. Ruth 
M. Ferrell, Deputy Attorney General of Delaware, for 
respondent. Reported below: 359 F. 2d 435.

No. 301. Lips hutz , Executri x , et  al . v . Mazer , 
Admini strator . C. A. 3d Cir. Certiorari denied. San- 
ford D. Beecher for petitioners. Robert M. Bernstein 
for respondent. Reported below: 360 F. 2d 275.

No. 303. Van  Wagenber g  v . Van  Wagenberg . Ct. 
App. Md. Certiorari denied. Raymond S. Smethurst, 
Jr., for petitioner. Eric M. Javits for respondent. Re-
ported below: 241 Md. 154, 215 A. 2d 812.

No. 307. Louisi ana  Public  Servic e Commiss ion  v . 
Fede ral  Power  Comm iss ion  et  al .; and

No. 308. Louis iana  Gas  Service  Co . et  al . v . Fed -
eral  Powe r  Comm iss ion  et  al . C. A. 5th Cir. Cer-
tiorari denied. Joseph H. Kavanaugh for petitioner in 
No. 307. Andrew P. Carter and Walter J. Suthon III 
for petitioners in No. 308. Solicitor General Marshall, 
Richard A. Solomon and Howard E. Wahrenbrock for 
the Federal Power Commission, and Thomas M. Knebel 
and Garner W. Green for Willmut Gas & Oil Co., re-
spondents in both cases. Waggoner Carr, Attorney Gen-
eral of Texas, Hawthorne Phillips, First Assistant Attor-
ney General, T. B. Wright, Executive Assistant Attorney 
General, and J. Arthur Sandlin, Linward Shivers and 
C. Daniel Jones, Jr., Assistant Attorneys General, for the 
State of Texas et al., as amici curiae, in support of the 
petition in No. 307. Reported below: 359 F. 2d 525.
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October 10, 1966. 385 U. S.

No. 309. Traver s v . Unite d  States . C. A. 1st Cir. 
Certiorari denied. Edgar L. Kelley and Walter J. Hurley 
for petitioner. Solicitor General Marshall for the United 
States. Reported below: 361 F. 2d 753.

No. 312. Mount  Vernon  Fire  Insurance  Co . v . 
Highw ay  Trailer  Co . Sup. Ct. N. J. Certiorari 
denied. Edward G. D’Alessandro for petitioner. Charles 
N. Kors for respondent. Reported below: 46 N. J. 442, 
217 A. 2d 617.

No. 315. De Angeli s v . United  States . C. A. 3d 
Cir. Certiorari denied. Walter D. Van Riper for peti-
tioner. Solicitor General Marshall, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Theodore George 
Gilinsky for the United States. Reported below: 361 
F. 2d 788.

No. 317. WlENRANK ET AL. V. NORTHERN ILLINOIS 
Gas  Co . App. Ct. Ill., 3d Dist. Certiorari denied. John 
Alan Appleman for petitioners. Justin A. Stanley and 
James E. Knox, Jr., for respondent. Reported below: 
66 Ill. App. 2d 60, 213 N. E. 2d 411.

No. 318. Ziak  v. United  State s . C. A. 7th Cir. 
Certiorari denied. Raymond J. Smith and Edward J. 
Caliban, Jr., for petitioner. Solicitor General Marshall, 
Assistant Attorney General Vinson and Beatrice Rosen-
berg for the United States. Reported below: 360 F. 2d 
850.

No. 322. Baxter  v . United  States . C. A. 6th Cir. 
Certiorari denied. Ronald Goldfarb for petitioner. So-
licitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Robert G. May sack for 
the United States. Reported below: 361 F. 2d 116.
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No. 314. Christ iana  v . Louis iana . Sup. Ct. La. 
Certiorari denied. Jack Wasserman, David Carliner and 
G. Wray Gill, Sr., for petitioner. Reported below: 249 
La. 247, 186 So. 2d 580.

No. 324. Alti eri  v . United  States . C. A. 1st Cir. 
Certiorari denied. Jacob J. Alprin and Ralph C. DeLuca 
for petitioner. Solicitor General Marshall, Assistant At-
torney General Rogovin and Meyer Rothwacks for the 
United States.

No. 325. Butler  v . Burke , Warden . C. A. 7th Cir. 
Certiorari denied. Donald S. Eisenberg for petitioner. 
Bronson C. La Follette, Attorney General of Wisconsin, 
and William A. Platz, Assistant Attorney General, for 
respondent. Reported below: 360 F. 2d 118.

No. 327. Rickey  v . Unite d  Stat es . C. A. 9th Cir. 
Certiorari denied. Frederick Bernays Wiener for peti-
tioner. Solicitor General Marshall, Assistant Attorney 
General Rogovin, Meyer Rothwacks and John M. Brant 
for the United States. Reported below: 360 F. 2d 32.

No. 331. Taft  v . Unite d Stat es . C. A. 4th Cir. 
Certiorari denied. Samuel S. Mitchell and Romallus O. 
Murphy for petitioner. Solicitor General Marshall, As-
sistant Attorney General Vinson, Beatrice Rosenberg and 
Anthony P. Nugent, Jr., for the United States. Reported 
below: 360 F. 2d 213.

No. 333. Mamiye  Bros , et  al . v . Barber  Steams hip  
Lines , Inc ., et  al . C. A. 2d Cir. Certiorari denied. 
Vincent L. Leibell, Jr., for petitioners. David P. H. 
Watson for respondent shipowners et al., and Eli Ellis for 
respondents Atlantic Stevedoring Co., Inc., et al. Re-
ported below: 360 F. 2d 774.
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No. 335. Pratt  et  al . v . Massa chuse tts ; and
No. 383. Farrell  et  al . v . Massachus ett s . C. A. 

1st Cir. Certiorari denied. Edward Bennett Williams, 
Raymond W. Bergan and William T. Kirby for peti-
tioners in No. 335. Donald S. Dawson for petitioners in 
No. 383. Edward W. Brooke, Attorney General of Mas-
sachusetts, and Brian E. Concannon, Special Assistant 
Attorney General, for respondent.

No. 337. Gree nhill s Home  Own ers  Corp . v . Vil -
lage  of  Greenhills  et  al . Sup. Ct. Ohio. Certiorari 
denied. Charles P. Taft for petitioner. Ambrose H. 
Lindhorst for respondents. Reported below: 5 Ohio St. 
2d 207, 215 N. E. 2d 403.

No. 338. Fischbein  v . Brooklyn  Bar  Assoc iati on . 
Ct. App. N. Y. and/or App. Div., Sup. Ct. N. Y., 2d Jud. 
Dept. Certiorari denied. Philip D. Vitiello for peti-
tioner. Benjamin R. Raphael for respondent.

No. 340. Fernicola  v . Unit ed  Stat es . C. A. 3d Cir. 
Certiorari denied. Michael A. Querques and Albert H. 
Greene for petitioner. Solicitor General Marshall, Assist-
ant Attorney General Rogovin and Meyer Rothwacks 
for the United States. Reported below: 361 F. 2d 864.

No. 348. Will iams  v . Unit ed  Stat es . C. A. 2d Cir. 
Certiorari denied. Albert J. Krieger for petitioner. So-
licitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Julia P. Cooper for the 
United States.

No. 344. Evans  v . Gene ral  Motors  Corp . C. A. 
7th Cir. Certiorari denied. Theodore Lockyear for peti-
tioner. Thomas M. Scanlon for respondent. Reported 
below: 359 F. 2d 822.
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No. 329. Schw aner  v. O’Donnell , Truste e in  
Bankruptcy . C. A. 6th Cir. Certiorari denied. Lydon 
Beam for petitioner.

No. 346. Von  Der  Ahe  Van  Lines , Inc . v . Unite d  
Stat es . Ct. Cl. Certiorari denied. Alan F. Wohlstetter 
for petitioner. Solicitor General Marshall for the United 
States. Reported below: 175 Ct. Cl. 281, 358 F. 2d 999.

No. 347. SwACKER ET AL. V. SOUTHERN RAILWAY Co. 
C. A. 4th Cir. Certiorari denied. Joseph M. Kuczko 
for petitioners. Jerome Ackerman for respondent. Re-
ported below: 360 F. 2d 420.

No. 349. Foreste r  v . United  States . C. A. 4th Cir. 
Certiorari denied. Petitioner pro se. Solicitor General 
Marshall for the United States.

No. 350. Republic  of  Cuba  et  al . v . Flota  Mari - 
ti ma  Browning  de  Cuba , S. A. C. A. 4th Cir. Cer-
tiorari denied. Leonard B. Boudin and Victor Rabino-
witz for petitioners. William A. Grimes for respondent. 
Reported below: 363 F. 2d 733.

No. 351. Kaeli n v . Universi ty  of  Pitt sburgh  
et  al . Sup. Ct. Pa. Certiorari denied. Donald E. 
Rohall for petitioner. Charles C. Arensberg and B. A. 
Karlowitz for respondents. Reported below: 421 Pa. 
220, 218 A. 2d 798.

No. 355. Meyer  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied. William M. Giffin for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson and Beatrice Rosenberg for the United States. 
Reported below: 359 F. 2d 837.
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October 10, 1966. 385 U. S.

No. 353. Lewis  v . City  of  Grand  Rapids  et  al . 
C. A. 6th Cir. Certiorari denied. Petitioner pro se. 
Wendell A. Miles for respondents. Reported below: 356 
F. 2d 276.

No. 357. Smith  et  al . v . New  Jers ey . Sup. Ct. N. J. 
Certiorari denied. Carl Rachlin and Albert X. Bader for 
petitioners. Reported below: 46 N. J. 510, 218 A. 2d 147.

No. 361. Ninneman  v . Nebraska . Sup. Ct. Neb. 
Certiorari denied. Frederick H. Wagener for petitioner. 
Reported below: 179 Neb. 729, 140 N. W. 2d 5.

No. 362. Simon  v . Landry  et  al . C. A. 5th Cir. 
Certiorari denied. J. Minos Simon, petitioner, pro se. 
Reported below: 359 F. 2d 67.

No. 364. Wolfe  et  ux . v . Commiss ioner  of  Inter -
nal  Revenue . C. A. D. C. Cir. Certiorari denied. E. E. 
Wolfe, Jr., for petitioners. Solicitor General Marshall, 
Assistant Attorney General Rogovin and Harold C. 
Wilkenfeld for respondent. Reported below: 124 U. S. 
App. D. C. 45, 361 F. 2d 62.

No. 365. Ambrose  Distributi ng  Co. v. National  
Labor  Relati ons  Board . C. A. 9th Cir. Certiorari de-
nied. Eli A. Weston for petitioner. Solicitor General 
Marshall, Arnold Ordman, Dominick L. Manoli, Norton 
J. Come and Elliott Moore for respondent. Reported 
below: 358 F. 2d 319.

No. 369. Godel  v . United  States . C. A. 4th Cir. 
Certiorari denied. E. Waller Dudley for petitioner. So-
licitor General Marshall, Assistant Attorney General Vin-
son and Philip R. Monahan for the United States. 
Reported below: 361 F. 2d 21.
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No. 368. Sheet  Metal  Workers ’ International  
Union , AFL-CIO, Local  Union  17 v. Aetna  Stee l  
Produc ts  Corp , et  al . C. A. 1st Cir. Certiorari denied. 
Edward J. Hickey, Jr., William G. Mahoney and Joseph 
F. Feeney for petitioner. Oswald Vischi, Sidney 0. 
Raphael and William T. Glover for respondents. Re-
ported below: 359 F. 2d 1.

No. 376. Unite d  States  for  the  Use  and  Benef it  
of  Keller  Pier  Drilli ng  Co . v . John  H. Eise le  Co ., 
Inc ., et  al . C. A. 6th Cir. Certiorari denied. Thomas 
F. Lazar on, Herbert Bass and Ernest V. Thomas for 
petitioner.

No. 377. Beto , Corrections  Directo r  v . Welch . 
C. A. 5th Cir. Certiorari denied. Waggoner Carr, At-
torney General of Texas, Hawthorne Phillips, Fir st Assist-
ant Attorney General, T. B. Wright, Executive Assistant 
Attorney General, and Howard M. Fender and Lonny F. 
Zwiener, Assistant Attorneys General, for petitioner. 
Robert L. Doss and Charles Alan Wright for respondent. 
Reported below: 355 F. 2d 1016.

No. 380. Lopez  v . United  States  Departm ent  of  
Justi ce , Immigr ation  and  Naturali zati on  Service . 
C. A. 3d Cir. Certiorari denied. Francis T. Anderson 
for petitioner. Solicitor General Marshall, Assistant 
Attorney General Vinson and Beatrice Rosenberg for 
respondent. Reported below: 356 F. 2d 986.

No. 385. Norton  v . Campbel l , Governor  of  New  
Mexico , et  al . C. A. 10th Cir. Certiorari denied. 
Frederick Bernays Wiener for petitioner. Boston E. 
Witt, Attorney General of New Mexico, and Myles 
E. Flint, Assistant Attorney General, for respondents. 
Reported below: 359 F. 2d 608.
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October 10, 1966. 385 U. S.

No. 358. Vas so s v . Ornstein , Executrix , et  al . 
Ct. App. N. Y. Certiorari denied. Jacob Rassner for 
petitioner. William F. Martin for Ornstein, and Martin 
Fogelman for Sarot, respondents.

No. 387. Magee  et  al . v . Lane . Sup. Jud. Ct. Mass. 
Certiorari denied. Timothy J. McInerney for petition-
ers. David L. Whitney for respondent. Reported below: 
350 Mass. 781, 216 N. E. 2d 565.

No. 389. Insurance  Co . of  North  Ameri ca  v . Keel -
ing . C. A. 5th Cir. Certiorari denied. Finis E. Cowan 
for petitioner. Herbert L. Morgan and Carl Dudensing 
for respondent. Reported below: 360 F. 2d 88.

No. 403. Ander son  v . Unit ed  States . C. A. 7th 
Cir. Certiorari denied. R. Eugene Pincham for peti-
tioner. Solicitor General Marshall for the United States. 
Reported below: 362 F. 2d 81.

No. 404. VlLLAFRANCA ET UX. V. COMMISSIONER OF 
Inter nal  Revenue . C. A. 6th Cir. Certiorari denied. 
Gordon Davidson for petitioners. Solicitor General Mar-
shall, Assistant Attorney General Rogovin and Harry 
Baum for respondent. Reported below: 359 F. 2d 849.

No. 407. Neely  v . Houston  Oilers , Inc . C. A. 10th 
Cir. Certiorari denied. Angus G. Wynne, James D. 
Fellers and J. Howard Edmondson for petitioner. Gus 
Rinehart and William D. Deakins, Jr., for respondent. 
Reported below: 361 F. 2d 36.

No. 414. Kyles  v . Prest on , Jail  Superi ntendent , 
et  al . C. A. D. C. Cir. Certiorari denied. Andrew W. 
Carroll for petitioner. Solicitor General Marshall for 
respondents.
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No. 388. King  v . Vico  Insurance  Co . of  St . Louis . 
Sup. Ct. La. Certiorari denied. J. Minos Simon for 
petitioner. William A. Porteous, Jr., for respondent.

No. 406. Wojton , aka  Gural  v . Santella  et  al ., 
t /a  Homestead  Constructi on  Co. Sup. Ct. N. J. Cer-
tiorari denied. Frank B. Bozza for petitioner. Matthew 
D. F. Wade for respondents.

No. 408. Billi ngs ley  et  al . v . Clayton , Presi dent  
of  the  Jury  Board  of  Jeff erson  County , et  al . C. A. 
5th Cir. Certiorari denied. Charles Morgan, Jr., Orzell 
Billingsley, Jr., Peter A. Hall, Oscar W. Adams, Jr., Mel-
vin L. Wulf, Jack Greenberg and Norman Amaker for 
petitioners. Richmond M. Flowers, Attorney General of 
Alabama, and Leslie Hall, Assistant Attorney General, 
for respondents. Reported below: 359 F. 2d 13.

No. 409. Rummler  v . Spelio . App. Dept., Super. 
Ct. Cal., County of L. A. Certiorari denied.

No. 415. Arundel  Supp ly  Corp . v . Dovell  et  al . 
C. A. D. C. Cir. Certiorari denied. William A. Ehrman-
traut for petitioner. Reported below: 124 U. S. App. 
D. C. 89, 361 F. 2d 543.

No. 416. Zero  Manuf actu ring  Co ., Inc . v . Miss is -
si ppi Milk  Producers  Associ ation . C. A. 5th Cir. 
Certiorari denied. Penrose Lucas Albright for petitioner. 
Edmund C. Rogers for respondent. Reported below: 
358 F. 2d 853.

No. 422. Plata  v . United  States . C. A. 7th Cir. 
Certiorari denied. Charles A. Bellows for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Sidney M. Glazer for 
the United States. Reported below: 361 F. 2d 958.
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October 10,1966. 385 U. S.

No. 419. De Alesandro  v . United  States . C. A. 
2d Cir. Certiorari denied. Abraham Glasser and 
H. Elliot Wales for petitioner. Solicitor General Mar-
shall, Assistant Attorney General Vinson, Beatrice 
Rosenberg and Anthony Nugent for the United States. 
Reported below: 361 F. 2d 694.

No. 425. Bane  v . Superi ntendent  of  Boston  State  
Hospital . Sup. Jud. Ct. Mass. Certiorari denied. Peti-
tioner pro se. Edward W. Brooke, Attorney General of 
Massachusetts, and Willie J. Davis, Assistant Attorney 
General, for respondent. Reported below: 350 Mass. 
637, 216 N. E. 2d 111.

No. 427. Brew ton  Fashi ons , Inc . v . Nation al  La -
bor  Relat ions  Board . C. A. 5th Cir. Certiorari denied. 
Marshall C. Berger for petitioner. Solicitor General 
Marshall, Arnold Ordman, Dominick L. Manoli and Nor-
ton J. Come for respondent. Reported below: 361 F. 
2d 8.

No. 432. Graves , dba  Michiana  Mills  v . Kell -Dot  
Indus tries , Inc ., et  al . C. A. 8th Cir. Certiorari de-
nied. Marmaduke A. Hobbs and Thomas E. Scofield 
for petitioner. Gordon D. Schmidt for respondents. Re-
ported below: 361 F. 2d 25.

No. 434. Campos  v . United  States . C. A. 2d Cir. 
Certiorari denied. Joseph I. Stone for petitioner. So-
licitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Robert G. Maysack for 
the United States.

No. 452. Cargo  Ship s & Tankers , Inc . v . Rush . 
C. A. 2d Cir. Certiorari denied. John R. Sheneman for 
petitioner. George J. Engelman for respondent. Re-
ported below: 360 F. 2d 766.
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No. 85. Placid  Oil  Co . et  al . v . Union  Producing  
Co . et  al . Sup. Ct. La. and/or Ct. App. La., 1st Cir. 
Certiorari denied. Mr . Justic e  Fortas  took no part in 
the consideration or decision of this petition. William D. 
Rogers for petitioners. J. Mort Walker, Jr., and John T. 
Guyton for respondents. Solicitor General Marshall for 
the United States, as amicus curiae. Reported below: 
178 So. 2d 392; 248 La. 447, 179 So. 2d 432.

No. 304. America n  Airline s , Inc ., et  al . v . Civil  
Aeronautics  Board  et  al . C. A. D. C. Cir. Certiorari 
denied. Mr . Justice  Fortas  took no part in the con-
sideration or decision of this petition. Howard C. West-
wood, William H. Allen, Edward J. Grenier, Jr., Carl S. 
Rowe, Warren E. Baker, H. Templeton Brown and Rob-
ert L. Stem for petitioners. Solicitor General Marshall, 
Assistant Attorney General Turner, Howard E. Shapiro, 
Joseph B. Goldman, 0. D. Ozment, Warren L. Sharjman 
and Frederic D. Houghteling for the Civil Aeronautics 
Board, and Frederick A. Ballard and Cecil A. Beasley, Jr., 
for Slick Corp., respondents. R. S. Maurer, Robert Reed 
Gray, Herman F. Scheurer, Jr., C. Edward Leasure, Henry 
E. Foley, Emory T. Nunneley, Hubert A. Schneider and 
Dominic P. Renda for certain air carriers, as amici curiae, 
in support of the petition. Reported below: 123 U. S. 
App. D. C. 310, 359 F. 2d 624.

No. 390. New  York  Centra l  Railro ad  Co . et  al . v . 
Publi c  Service  Commis si on  of  India na  et  al . Sup. Ct. 
Ind. Certiorari denied. Mr . Just ice  Fortas  took no 
part in the consideration or decision of this petition. 
Karl J. Stipher, Paul A. Porter and Dennis G. Lyons for 
petitioners. John J. Dillon, Attorney General of Indiana, 
Lloyd C. Hutchinson and James B. Droege, Deputy At-
torneys General, and James E. Noland for respondents. 
Reported below: ---- Ind. ---- , 216 N. E. 2d 716.
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October 10, 1966. 385 U. S.

No. 188. Jordan , Secretar y  of  State  of  California  
v. Weaver  et  al . Sup. Ct. Cal. Certiorari denied. Mr . 
Justice  Fortas  took no part in the consideration or de-
cision of this petition. Thomas C. Lynch, Attorney Gen-
eral of California, Edsel W. Haws and Brian R. Van 
Camp, Deputy Attorneys General, and Charles A. Bar-
rett, Assistant Attorney General, for petitioner. Powell 
Pierpoint for respondents. Herman F. Selvin for Fox 
West Coast Theatres Corp., as amicus curiae, in support 
of the petition. Pierce Works and Warren M. Christo-
pher for International Telemeter Corp., as amicus curiae, 
in opposition to the petition. Reported below: 64 Cal. 
2d 235, 411 P. 2d 289.

No. 106. Turne y  v . Arkans as . Sup. Ct. Ark. Cer-
tiorari denied. Mr . Justice  Douglas  is of the opinion 
that certiorari should be granted. James L. Sloan for 
petitioner. Bruce Bennett, Attorney General of Arkan-
sas, and Russell J. Wools, Chief Assistant Attorney Gen-
eral, for respondent. Reported below: 239 Ark. 851, 395 
S. W. 2d 1.

No. 107. Chamberl ain  v . Ohio . Sup. Ct. Ohio. 
Certiorari denied. Mr . Justice  Douglas  is of the opin-
ion that certiorari should be granted. Stewart R. Jaffy 
for petitioner. Rex Larson and William F. McKee for 
respondent.

No. 112. Richa rdso n  v . United  State s . C. A. 5th 
Cir. Motion to dispense with printing petition for writ 
of certiorari granted. Certiorari denied. Albert Sidney 
Johnston, Jr., for petitioner. Solicitor General Marshall, 
Assistant Attorney General Vinson, Beatrice Rosenberg 
and Theodore George Gilinsky for the United States. 
Reported below: 356 F. 2d 261.
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No. 160. Flori da  ex  rel . Farber  v . Will iams , Judge ; 
and

No. 161. Florida  ex  rel . Moliver  v . Willi ams , 
Judge . Sup. Ct. Fla. Certiorari denied. Mr . Justice  
Douglas  is of the opinion that certiorari should be 
granted. Herbert A. Warren, Jr., and Hilton R. Carr, Jr., 
for petitioners. Reported below: No. 160, 183 So. 2d 
537; No. 161, 183 So. 2d 540.

No. 302. Fine  et  al . v . Woods  Hole , Martha ’s  
Vineyard  & Nantucke t  Steams hip  Authorit y  et  al . 
Sup. Jud. Ct. Mass. Certiorari denied. Mr . Justice  
Douglas  is of the opinion that certiorari should be 
granted. Roger F. Turner and Bernard G. Sykes for 
petitioners. Laurence S. Fordham for respondent Woods 
Hole, Martha’s Vineyard & Nantucket Steamship Au-
thority. Reported below: 350 Mass. 775, 215 N. E. 
2d 776.

No. 384. Mazewski  v . Rundle , Correctional  Su -
peri ntendent . C. A. 3d Cir. Motion to dispense with 
printing petition for writ of certiorari granted. Cer-
tiorari denied. Reported below: 359 F. 2d 940.

No. 137. Lejeune  v . Louisia na . Sup. Ct. La. Mo-
tion to dispense with printing petition for writ of cer-
tiorari granted. Certiorari denied. A. Robert Theibault 
for petitioner. Reported below: 248 La. 682, 181 So. 
2d 392.

No. 381. Powell  v . Miss iss ipp i . Sup. Ct. Miss. 
Motion to dispense with printing petition for writ of 
certiorari granted. Certiorari denied. E. Hugh Cun-
ningham, Jr., for petitioner. Reported below: 184 So. 
2d 866.

233-653 0 - 67 - 51
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No. 179. Atlas  Scrap er  & Enginee ring  Co . v . 
Purs che . C. A. 9th Cir. Certiorari denied. Mr . 
Justic e  Douglas  is of the opinion that certiorari should 
be granted. R. Welton Whann for petitioner. Lewis 
E. Lyon and John B. Young for respondent. Reported 
below: 357 F. 2d 296.

No. 297. Deesen  v . Profes si onal  Golfers ’ Ass o -
ciation  of  Ameri ca  et  al . C. A. 9th Cir. Certiorari 
denied. Mr . Justi ce  Douglas  is of the opinion that 
certiorari should be granted. J. Albert Hutchinson for 
petitioner. Thurman Arnold for respondents. Reported 
below: 358 F. 2d 165.

No. 146. Delaney  v . Unite d  Services  Life  Insur -
ance  Co. C. A. 5th Cir. Motion to strike portions of 
respondent’s brief and appendix denied. Certiorari 
denied. Horace P. Shelton, Jr., for petitioner. Bond 
Davis for respondent. Reported below: 358 F. 2d 714.

No. 163. Edlin  v. United  States . C. A. 4th Cir. 
Certiorari denied. Mr . Justic e  Douglas  is of the opin-
ion that certiorari should be granted. Mr . Justi ce  
Black  and Mr . Justic e White  took no part in the 
consideration or decision of this petition. Eugene Gress-
man and Edward L. Genn for petitioner. Solicitor Gen-
eral Marshall, Assistant Attorney General Vinson, Bea-
trice Rosenberg and Jerome M. Feit for the United 
States. Reported below: 337 F. 2d 180.

No. 162. Nyyssonen , Administratrix  v . Bendi x  
Corp . C. A. 1st Cir. Motion to use the record in No. 
260, October Term, 1965, granted. Certiorari denied. 
David Rines and Robert H. Rines for petitioner. Morris 
Relson for respondent. Reported below: 356 F. 2d 193.
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No. 379. Muckleshoot  Tribe  of  Indi ans  v . United  
Stat es . Ct. Cl. Motion to dispense with printing peti-
tion for writ of certiorari granted. Certiorari denied. 
Frederick W. Post for petitioner. Solicitor General Mar-
shall, Assistant Attorney General Weisl, Roger P. Mar-
quis and Elizabeth Dudley for the United States.

No. 272. Gilb ert  v . Supreme  Court  of  New  York , 
Crimina l  Term , County  of  New  York , et  al . Ct. 
App. N. Y. Certiorari denied. Mr . Justi ce  Black  is 
of the opinion that certiorari should be granted. Arnold 
Bauman for petitioner. Frank S. Hogan for respondents.

No. 208. Chicago  Cutter -Karch er , Inc . v . Maley , 
Truste e in  Bankrup tcy . C. A. 7th Cir. Motion of 
Consolidated Millinery Co. for leave to file brief, as 
amicus curiae, granted. Certiorari denied. Victor Pack-
man for petitioner. Norman H. Nachman for respond-
ent. Alex Elson for Consolidated Millinery Co., as 
amicus curiae, in support of the petition. Reported 
below’: 356 F. 2d 456.

No. 286. Alabama -Tennessee  Natu ral  Gas  Co . v . 
Federal  Powe r  Commi ssi on  et  al . C. A. 5th Cir. Mo-
tion of Tennessee Valley Municipal Gas Association to 
be added as a party respondent granted. Certiorari 
denied. Stanley M. Morley and Francis H. Caskin for 
petitioner. Solicitor General Marshall, Richard A. Solo-
mon, Howard E. Wahrenbrock and Peter H. Schiff for 
Federal Power Commission, and Reuben Goldberg for 
Tennessee Valley Municipal Gas Association, respond-
ents. Christopher T. Boland, George J. Meiburger and 
Harry L. Albrecht for Independent Natural Gas Asso-
ciation of America, as amicus curiae, in support of the 
petition. Reported below: 359 F. 2d 318.
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No. 306. Santan a  et  al . v . United  State s . C. A. 
2d Cir. Certiorari denied. Albert J. Krieger for peti-
tioners. Solicitor General Marshall for the United States.

Mr . Justice  Black , dissenting.
I would grant these petitioners’ application for cer-

tiorari. They have been sentenced from 4 to 15 years’ 
imprisonment in the penitentiary under these alleged 
circumstances. After months of negotiations between 
petitioners and the United States Attorney, he agreed 
to recommend certain minimum sentences if petitioners 
would plead guilty. Petitioners agreed, pleaded guilty, 
and the United States Attorney recommended the mini-
mum sentences as promised. But when the first peti-
tioner appeared for sentencing before a different judge, 
that judge imposed a sentence in excess of that recom-
mended by the United States Attorney. That petitioner 
then immediately sought to withdraw his guilty plea, 
and the others, apparently seeing the handwriting on 
the wall, immediately moved to withdraw their pleas or 
adjourn their sentencing. Not only did the judge deny 
these motions and proceed to sentence the remaining 
petitioners, but, according to petitioners, he refused even 
to entertain these motions and to hear argument thereon. 
Petitioners then filed timely notices of appeal. But their 
counsel failed to file their trial court records in the Court 
of Appeals within 40 days of giving such notices of appeal 
as required by Fed. Rule Crim. Proc. 39 (c). Some three 
weeks after this time had expired, the Government moved 
to dismiss the appeals, and though petitioners’ counsel 
then promised to docket the appeals within 10 days and 
to file briefs within 30, the Court of Appeals dismissed 
for want of prosecution. This was done in spite of 
counsel’s explanation that the delay was due to counsel’s 
inability more quickly to determine what type of post-
conviction remedy to pursue and counsel’s assurance, by



ORDERS. 849

S48 Bla ck , J., dissenting.

allegation of the above facts, that there were substantial 
legal questions involved.

Regardless of the truthfulness of their allegations, peti-
tioners were denied any opportunity to substantiate them 
because their appeals were dismissed before their lawyers 
could file their appeal papers. Thus this case is added 
tq a growing list of cases in which the Federal Rules 
have been utilized to deprive a litigant of his day in 
court simply because his lawyer has failed to file some 
paper within the time specified by the Rules. See, e. g., 
Beaufort Concrete Co. v. Atlantic States Constr. Co., 
352 F. 2d 460, cert, denied, 384 U. S. 1004 (dissenting 
opinion of Black , J.); Lord v. Helmandollar, 121 U. S. 
App. D. C. 168, 348 F. 2d 780, cert, denied, 383 U. S. 928, 
Black , J., dissenting; Riess v. Murchison, cert, denied, 
383 U. S. 946, Black , J., dissenting; Link n . Wabash R. 
Co., 370 U. S. 626, 636, Black , J., joined by The  Chief  
Justi ce , dissenting.

I have always thought that where a litigant’s money 
or property is at stake in a civil case, “The basic pur-
pose of the Federal Rules is to administer justice through 
fair trials, not through summary dismissals as necessary 
as they may be on occasion.” Surowitz v. Hilton Hotels 
Corp., 383 U. S. 363, 373. I have no doubt that this 
is true in a criminal case where a litigant’s liberty is in 
issue. The Criminal Rules “are not, and were not in-
tended to be, a rigid code to have an inflexible meaning 
irrespective of the circumstances. Rule 2 begins with 
the admonition that ‘[t]hese rules are intended to pro-
vide for the just determination of every criminal pro-
ceeding. They shall be construed to secure simplicity 
in procedure, fairness in administration and the elimina-
tion of unjustifiable expense and delay.’ ” Fallen v. 
United States, 378 U. S. 139, 142. There is no provision 
in the Rules making dismissal of an appeal mandatory 
for failure to file the record within the time prescribed
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by Rule 39 (c). The Court of Appeals acquired jurisdic-
tion upon petitioners’ filing their notices of appeal, and 
Rule 45 (b) expressly empowered that court “at any time 
in its discretion” to permit the late filing of a record 
if the failure to file it on time “was the result of excusable 
neglect.”

Here I think there has been an obvious, unexcusable 
failure to exercise that discretion reposed in judges to 
administer the Rules in the interest of “the just deter-
mination of every criminal proceeding.” Petitioners may 
languish in prison for many years, not because their 
appeals were without merit, but because, through no 
apparent fault on their part, their lawyers were three 
weeks late in seeking to file their appeal papers. Since 
petitioners were never released on bail pending appeal, 
I fail to see how the Government could be prejudiced by 
this short delay or how—consistent with the public’s 
interest in the fair administration of criminal justice—it 
could have any interest in assuring that petitioners’ ap-
peals be disposed of other than on the merits. I would 
reverse and remand these cases to the Court of Appeals 
for a decision on the merits of petitioners’ allegations.

No. 320. Illi nois  Power  Co . v . Local  Union  No . 51, 
Internat ional  Brotherhoo d  of  Electri cal  Workers , 
AFL-CIO. C. A. 7th Cir. Motion to vacate the judg-
ment and dismiss the complaint as moot denied. 
Certiorari denied. Herbert A. Friedlich and Stuart 
Bernstein for petitioner. Stanley Ries Schuchat for 
respondent. Reported below: 357 F. 2d 916.

No. 20, Mise. Muza  v . Califor nia  et  al . C. A. 9th 
Cir. Certiorari denied. Petitioner pro se. Thomas C. 
Lynch, Attorney General of California, Albert W. Harris, 
Jr., Assistant Attorney General, and Robert R. Granucci, 
Deputy Attorney General, for respondents.
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No. 311. Campbell , Circui t  Clerk  and  Registrar  
of  Sunflower  County , Missi ssip pi , et  al . v . Hamer  
et  al . C. A. 5th Cir. Motion to dispense with printing 
respondents’ brief in opposition granted. Certiorari de-
nied. Mr . Justi ce  Black  is of the opinion that certiorari 
should be granted. Joe T. Patterson, Attorney General 
of Mississippi, and Will S. Wells and Peter M. Stock-
ett, Jr., Assistant Attorneys General, for petitioners. 
Morton Stavis for respondents. Reported below: 358 F. 
2d 215.

No. 321. Mc Culloch , Auditor  of  Polk  County , 
et  al . v. Kruideni er  et  al . Sup. Ct. Iowa. Certiorari 
denied, it appearing that the judgment of the Supreme 
Court of Iowa rests upon an adequate state ground. 
Lawrence F. Scalise, Attorney General of Iowa, and Tim-
othy McCarthy, Solicitor General, for petitioners. David 
W. Belin for respondents. Reported below: 258 Iowa 
1121, 142 N. W. 2d 355.

No. 392. H. K. Porte r  Co., Inc ., Dis ston  Divi sion - 
Danvil le  Works  v . National  Labor  Rela tio ns  Board  
et  al . C. A. D. C. Cir. Certiorari denied. Mr . Justic e  
White  took no part in the consideration or decision of 
this petition. Donald C. Winson and Bartholomew A. 
Diggins for petitioner. Solicitor General Marshall, Ar-
nold Ordman, Dominick L. Manoli, Norton J. Come and 
Elliott Moore for the National Labor Relations Board, 
and Bernard Kleiman, Elliot Bredhoff and Michael Got-
tesman for United Steelworkers of America, AFL-CIO, 
respondents. Reported below: 124 U. S. App. D. C. 143, 
363 F. 2d 272.

No. 400. Saverio  v . Carter . Sup. Ct. Tenn. Motion 
to dispense with printing respondent’s brief in opposition 
granted. Certiorari denied. E. C. Yokley for petitioner.
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No. 373. Sylvan ia  Elec tric  Products , Inc . v . Na -
tional  Labor  Relat ions  Board  et  al . C. A. 1st Cir. 
Motion of the Chamber of Commerce of the United 
States for leave to file brief, as amicus curiae, granted. 
Certiorari denied. Gerard D. Reilly for petitioner. So-
licitor General Marshall, Arnold Ordman, Dominick L. 
Manoli, Norton J. Come and Warren M. Davison for the 
National Labor Relations Board, and Irving Abramson, 
Ruth Weyand and Marilyn G. Rose for Local 352, Inter-
national Union of Electrical, Radio & Machine Workers, 
AFL-CIO, respondents. James JI7. Hunt for the Cham-
ber of Commerce of the United States, as amicus curiae, 
in support of the petition. Reported below: 358 F. 2d 
591.

No. 420. Sullivan  et  al . v . Wirtz , Secre tary  of  
Labor . C. A. 5th Cir. Certiorari denied. Mr . Justice  
Black , believing petitioners were wrongfully denied 
their constitutional right to a trial by jury, would grant 
certiorari and reverse the judgment below. Ruth S. 
Sullivan for petitioners. Solicitor General Marshall, 
Charles Donahue, Bessie Margolin and Robert E. Nagle 
for respondent. Reported below: 359 F. 2d 426.

No. 431. Boss Hotels  Co. v. City  of  Des  Moines  
et  al . Sup. Ct. Iowa. Motion of respondent City of 
Des Moines for damages for delay denied. Certiorari 
denied. H. M. Coggeshall for petitioner. Philip T. 
Riley, Donald A. Wine and L. J. Dickinson for respond-
ents. Reported below: 258 Iowa 1372, 141 N. W. 2d 541.

No. 35, Mise. Martinez  v . Wilson , Warden . Sup. 
Ct. Cal. Certiorari denied. Petitioner pro se. Thomas 
C. Lynch, Attorney General of California, and Robert 
R. Granucci and Jay S. Linderman, Deputy Attorneys 
General, for respondent.
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No. 25, Mise. Mayer  v . Mass achu sett s . Sup. Jud. 
Ct. Mass. Certiorari denied. Petitioner pro se. John 
T. Gaffney for respondent. Reported below: 349 Mass. 
253, 765, 207 N. E. 2d 686, 208 N. E. 2d 247.

No. 26, Mise. Kastle  v . Maroney , Warden . C. A. 
3d Cir. Certiorari denied. Petitioner pro se. Robert 
W. Duggan for respondent.

No. 28. Mise. Nixon  v . Florida . Dist. Ct. App. 
Fla., 3d Dist. Certiorari denied. Marco Loffredo and 
Phillip A. Hubbart for petitioner. Earl Faircloth, At-
torney General of Florida, and James T. Carlisle, Assist-
ant Attorney General, for respondent. Reported below: 
178 So. 2d 620.

No. 41, Mise. Noble  v . Sigle r , Warden . C. A. 8th 
Cir. Certiorari denied. Bert L. Overcash for petitioner. 
Clarence A. H. Meyer, Attorney General of Nebraska, 
and Richard H. Williams, Assistant Attorney General, 
for respondent. Reported below: 351 F. 2d 673.

No. 42, Mise. Picket t  v . New  York . Ct. App. N. Y. 
Certiorari denied. Petitioner pro se. Frank 8. Hogan 
for respondent.

No. 43, Mise. Alic ea  v . La Vall ee , Warden . C. A. 
2d Cir. Certiorari denied. Petitioner pro se. Louis J. 
Lejkowitz, Attorney General of New York, for respondent.

No. 45, Mise. Simon  v . New  York . Ct. App. N. Y. 
Certiorari denied. Petitioner pro se. Frank S. Hogan 
for respondent.

No. 54, Mise. Cole  v . Russ ell , Correctional  Su -
peri ntende nt . C. A. 3d Cir. Certiorari denied.
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NO. 49, MisC. WlRTSHAFTER V. PENNSYLVANIA. Sup. 
Ct. Pa. Certiorari denied. Petitioner pro se. Joseph 
M. Smith and Arlen Specter for respondent.

No. 47, Mise. Pitt man  et  al . v . Illi nois . Sup. Ct. 
Ill. Certiorari denied. Marshall Patner for petitioners. 
William G. Clark, Attorney General of Illinois, for re-
spondent. Reported below: 33 Ill. 2d 357, 211 N. E. 
2d 261.

No. 51, Mise. Foss v. California . Sup. Ct. Cal. 
Certiorari denied. Petitioner pro se. Thomas C. Lynch, 
Attorney General of California, and Edsel W. Haws 
and Roger E. Venturi, Deputy Attorneys General, for 
respondent.

No. 53, Mise. Hussey  v . Utah . Sup. Ct. Utah. 
Certiorari denied. Petitioner pro se. Phil L. Hansen, 
Attorney General of Utah, for respondent.

No. 55, Mise. Palmer  v . Boies , Sherif f , et  al . Sup. 
Ct. Ariz. Certiorari denied. Jay Dushoff for petitioner. 
Darrell F. Smith, Attorney General of Arizona, and 
James S. Tegart, Assistant Attorney General, for re-
spondents. Reported below: 99 Ariz. 93, 407 P. 2d 64.

No. 58, Mise. Foggy  v . Eyman , Warden , et  al . 
Sup. Ct. Ariz. Certiorari denied. Petitioner pro se. 
Darrell F. Smith, Attorney General of Arizona, and 
James S. Tegart, Assistant Attorney Genera^ for 
respondents.

No. 60, Mise. Jackso n  v . Page , Warden , et  al . Ct. 
Crim. App. Okla. Certiorari denied. Petitioner pro se. 
Charles Nesbitt, Attorney General of Oklahoma, and 
Charles L. Owens, Assistant Attorney General, for 
respondents. Reported below: 411 P. 2d 555.



ORDERS. 855

385 U.S. October 10, 1966.

No. 61, Mise. Colbert  v . United  States . C. A. 5th 
Cir. Certiorari denied. Frank B. Hester for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Robert G. Maysack for 
the United States. Reported below: 355 F. 2d 550.

No. 63, Mise. Magee  v . Californi a  et  al . Sup. Ct. 
Cal. Certiorari denied. Petitioner pro se. Thomas C. 
Lynch, Attorney General of California, Albert W. Har-
ris, Jr., Assistant Attorney General, and Robert R. Gra- 
nucci and Jackson L. Smith, Deputy Attorneys General, 
for respondents.

No. 64, Mise. Hyde  v . Maryland . Ct. App. Md. 
Certiorari denied. Petitioner pro se. Thomas B. Finan, 
Attorney General of Maryland, and Alfred J. O’Fer- 
rall III, Assistant Attorney General, for respondent. 
Reported below: 240 Md. 661, 215 A. 2d 145.

No. 66, Mise. Coope r  v . Holman , Warden . C. A. 
5th Cir. Certiorari denied. Petitioner pro se. Rich-
mond M. Flowers, Attorney General of Alabama, and 
David W. Clark, Assistant Attorney General, for respond-
ent. Reported below: 356 F. 2d 82.

No. 67, Mise. Zucke r  v . Calif orni a  et  al . Sup. Ct. 
Cal. Certiorari denied. Petitioner pro se. Thomas C. 
Lynch, Attorney General of California, William E. James, 
Assistant Attorney General, and Ronald M. George, Dep-
uty Attorney General, for respondents.

No. 70, Mise. Taylor  v . New  Jers ey . Sup. Ct. N. J. 
Certiorari denied. Petitioner pro se. Arthur J. Sills, 
Attorney General of New Jersey, and Evan William 
Jahos, Assistant Attorney General, for respondent. Re-
ported below: 46 N. J. 316, 217 A. 2d 1.
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No. 71, Mise. Bellard  v . United  States . C. A. 5th 
Cir. Certiorari denied. Samuel James Lee and Thomas 
G. Sharpe, Jr., for petitioner. Solicitor General Mar-
shall, Assistant Attorney General Vinson and Beatrice 
Rosenberg for the United States. Reported below: 356 
F. 2d 437.

No. 72, Mise. Bearden  v . United  State s . C. A. 5th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Robert G. Maysack for the 
United States.

No. 76, Mise. Diaz -Rosendo  et  al . v . Unite d  States . 
C. A. 9th Cir. Certiorari denied. Petitioners pro se. 
Solicitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Anthony P. Nugent, Jr., 
for the United States. Reported below: 357 F. 2d 124.

No. 78, Mise. Buatte  v . United  State s . C. A. 9th 
Cir. Certiorari denied. Robert P. McNamee for peti-
tioner. Solicitor General Marshall, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Ronald L. 
Gainer for the United States. Reported below: 350 F. 
2d 389.

No. 80, Mise. Gee  v . Gardner , Secretary  of  Health , 
Education  and  Welfare . C. A. 7th Cir. Certiorari 
denied. Harvey L. McCormick for petitioner. Solicitor 
General Marshall for respondent. Reported below: 355 
F. 2d 849.

No. 82, Mise. Sisneros  v . Cox , Warden . Sup. Ct. 
N. M. Certiorari denied. Petitioner pro se. Boston 
E. Witt, Attorney General of New Mexico, and Myles 
E. Flint, Assistant Attorney General, for respondent.



ORDERS. 857

385 U.S. October 10, 1966.

No. 83, Mise. Mathis  v . Calif ornia . Sup. Ct. Cal. 
Certiorari denied. Edward Mask for petitioner. Thomas 
C. Lynch, Attorney General of California, Albert W. 
Harris, Jr., Assistant Attorney General, and Robert R. 
Granucci, Deputy Attorney General, for respondent. 
Reported below: 63 Cal. 2d 416, 406 P. 2d 65.

No. 87, Mise. Johnson  v . Unite d  States . C. A. 
8th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Julia P. Cooper for the United 
States. Reported below: 356 F. 2d 680.

No. 89, Mise. Poindext er  v . Nation al  Labor  Rela -
tions  Board . C. A. 4th Cir. Certiorari denied. Peti-
tioner pro se. Solicitor General Marshall, Arnold Ord-
man, Dominick L. Manoli, Norton J. Come and George 
H. Cohen for respondent. Reported below: 353 F. 2d 
524.

No. 90, Mise. Cambridge  et  al . v . Rhay , Peniten -
tiary  Superi ntendent . Super. Ct. Wash., Walla Walla 
County. Certiorari denied. Petitioners pro se. John 
J. O’Connell, Attorney General of Washington, and 
Stephen C. Way and Lee D. Rickabaugh, Assistant 
Attorneys General, for respondent.

No. 92, Mise. Mills  v . Florida . Dist. Ct. App. Fla., 
3d Dist. Certiorari denied. Marco Loflredo for peti-
tioner. Earl Faircloth, Attorney General of Florida, and 
James T. Carlisle, Assistant Attorney General, for 
respondent. Reported below: 176 So. 2d 118.

No. 95, Mise. Cowan  v . New  York . Ct. App. 
N. Y. Certiorari denied. Petitioner pro se. Michael 
F. Dillon for respondent.
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No. 86, Mise. Cole  v . Washi ngton . Sup. Ct. Wash. 
Certiorari denied. Petitioner pro se. James E. Kennedy 
for respondent. Reported below: 67 Wash. 2d 522, 
408 P. 2d 387.

No. 93, Mise. Bryant  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Max P. Flusche, Jr., John D. 
Cofer and Hume Cofer for petitioner. Waggoner Carr, 
Attorney General of Texas, Hawthorne Phillips, First 
Assistant Attorney General, T. B. Wright, Executive 
Assistant Attorney General, and Howard M. Fender and 
Lonny F. Zwiener, Assistant Attorneys General, for 
respondent. Reported below: 397 S. W. 2d 445.

No. 94, Mise. Hopkins  v . United  States . C. A. 
6th'Cir. Certiorari denied. William Earl Badgett for 
petitioner. Solicitor General Marshall, Assistant Attor-
ney General Vinson, Beatrice Rosenberg and Anthony 
P. Nugent, Jr., for the United States. Reported below: 
357 F. 2d 14.

No. 97, Mise. Sliva  v . Penns ylvan ia . Sup. Ct. Pa. 
Certiorari denied.

No. 98, Mise. Diehl  v . California . Dist. Ct. App. 
Cal., 1st App. Dist. Certiorari denied. Petitioner 
pro se. Thomas C. Lynch, Attorney General of Cali-
fornia, Albert W. Harris, Jr., Assistant Attorney Gen-
eral, and Jay S. Linderman, Deputy Attorney General, 
for respondent.

No. 99, Mise. Dougla s  v . Maxwe ll , Warden . C. A. 
6th Cir. Certiorari denied. Reported below: 357 F. 
2d 320.

No. 100, Mise. Warner  v . Kentucky . Ct. App. Ky. 
Certiorari denied.
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No. 101, Mise. Daughe rty  v . Maryla nd  et  al . 
C. A. 4th Cir. Certiorari denied. Reported below: 355 
F. 2d 803.

No. 102, Mise. Dunleavy  v . New  York . App. Term, 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Peti-
tioner pro se. Benj. J. Jacobson for respondent.

No. 103, Mise. Walker  v . Illi nois . Sup. Ct. Ill.
Certiorari denied.

No. 104, Mise. Reiss  v . Swens on , Warden . Sup. 
Ct. Mo. Certiorari denied.

No. 105, Mise. Lathan  v . Breakey  et  al . C. A. 
6th Cir. Certiorari denied.

No. 106, Mise. How ard  v . Yeager , Warden . C. A. 
3d Cir. Certiorari denied.

No. 107, Mise. Domingo  v . Calif ornia . Dist. Ct. 
App. Cal., 4th App. Dist. Certiorari denied. J. Perry 
Langjord for petitioner. Thomas C. Lynch, Attorney 
General of California, William E. James, Assistant At-
torney General, and Andrea Sheridan, Deputy Attorney 
General, for respondent.

No. 110, Mise. Stin son  v . United  States . C. A. 
10th Cir. Certiorari denied. Petitioner pro se. Solic-
itor General Marshall, Assistant Attorney General Vin-
son, Beatrice Rosenberg and Donald I. Bierman for the 
United States.

No. 117, Mise. Wilson  v . Maroney , Correctional  
Superi ntendent , et  al . C. A. 3d Cir. Certiorari 
denied.
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No. 108. Mise. Steve nso n  v . Warden , Erie  County  
Jail . C. A. 2d Cir. Certiorari denied.

No. Ill, Mise. Hegg  v . United  States . C. A. 9th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Anthony P. Nugent, Jr., for the 
United States. Reported below: 356 F. 2d 834.

No. 112, Mise. Hernandez  v . Calif ornia . Dist. Ct. 
App. Cal., 2d App. Dist. Certiorari denied. Petitioner 
pro se. Thomas C. Lynch, Attorney General of Cali-
fornia, William E. James, Assistant Attorney General, 
and Rose-Marie Gruenwald, Deputy Attorney General, 
for respondent. Reported below: 238 Cal. App. 2d 682, 
48 Cal. Rptr. 117.

No. 113, Mise. Berry  v . Maroney , Correcti onal  
Superi ntende nt . C. A. 3d Cir. Certiorari denied.

No. 114, Mise. Albert i v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. An-
thony F. Marra for petitioner. Frank S. Hogan for re-
spondent. Reported below: 24 App. Div. 2d 973, 265 
N. Y. S. 2d 594.

No. 115, Mise. Marquard t  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Petitioner pro se. Waggoner 
Carr, Attorney General of Texas, Hawthorne Phillips, 
First Assistant Attorney General, T. B. Wright, Executive 
Assistant Attorney General, and Charles B. Swanner and 
Howard M. Fender, Assistant Attorneys General, for 
respondent.

No. 118, Mise. Spea rs  v . Calif ornia . Dist. Ct. 
App. Cal., 2d App. Dist. Certiorari denied.
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No. 119, Mise. Berry  v . Mc Ginnis , Correc tions  
Commis si oner , et  al . C. A. 2d Cir. Certiorari denied.

No. 120, Mise. Chavez  v . Oliver , Warden , et  al . 
C. A. 9th Cir. Certiorari denied.

No. 121, Mise. Minchel la  v . Estat e  of  Skillm an , 
Judge , et  al . C. A. 6th Cir. Certiorari denied. Re-
ported below: 356 F. 2d 52.

No. 122, Mise. Hampton  v . Michiga n . Sup. Ct. 
Mich. Certiorari denied.

No. 124, Mise. Blair  v . Crouse , Warden . C. A. 10th 
Cir. Certiorari denied.

No. 125, Mise. Tarvin  v . Paci fi c  Greyhound  Lines . 
Sup. Ct. Cal. Certiorari denied.

No. 127, Mise. Ortiz  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Marshall, Assistant Attorney General Vinson, Bea-
trice Rosenberg and Kirby W. Patterson for the United 
States. Reported below: 358 F. 2d 107.

No. 128, Mise. Wright  v . United  Stat es . C’ A. 
5th Cir. Certiorari denied. Clyde W. Woody and 
Marian S. Rosen for petitioner. Solicitor General Mar-
shall, Assistant Attorney General Vinson, Beatrice Rosen-
berg and Theodore George Gilinsky for the United States. 
Reported below: 356 F. 2d 261.

No. 129, Mise. Ratten  v . Oliver , Warden . C. A. 
9th Cir. Certiorari denied.

No. 131, Mise. Bynum  v . New  Jersey . Sup. Ct. 
N. J. Certiorari denied.

233-653 0 - 67 - 52
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No. 130, Mise. Watts  v . Departme nt  of  Air  Force  
et  al . C. A. D. C. Cir. Certiorari denied. Petitioner 
pro se. Solicitor General Marshall for respondents.

No. 132, Mise. Ballay  v . Patterson , Warden . C. A. 
10th Cir. Certiorari denied.

No. 133, Mise. Caruso  v . United  States . C. A. 
2d Cir. Certiorari denied. Michael A. Querques and 
Daniel E. Isles for petitioner. Solicitor General Mar-
shall, Assistant Attorney General Vinson, Beatrice 
Rosenberg and Jerome M. Feit for the United States. 
Reported below: 358 F. 2d 184.

No. 135, Mise. Finley  v . Oliv er , Warden , et  al . 
Sup. Ct. Cal. Certiorari denied.

No. 137, Mise. Witt  v . New  York . Ct. App. N. Y. 
Certiorari denied.

No. 138, Mise. Hatch  v . Illi nois . Sup. Ct. Ill. 
Certiorari denied.

No. 139, Mise. Urbano  v . Federal  Bureau  of  In -
vest igat ion  et  al . C. A. D. C. Cir. Certiorari denied. 
Petitioner pro se. Solicitor General Marshall for 
respondents.

No. 141, Mise. Scott  et  al . v . United  States . C. A. 
5th Cir. Certiorari denied. George G. McCoy for peti-
tioners. Solicitor General Marshall, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Donald I. Bier-
man for the United States. Reported below: 355 F. 
2d 799.

No. 142, Mise. Hays  v . Calif ornia  Adult  Author -
ity . C. A. 9th Cir. Certiorari denied.
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No. 143, Mise. Ard  v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States. Reported 
below: 359 F. 2d 484.

No. 144, Mise. Brandt  v . Califo rnia  et  al . Sup. 
Ct. Cal. Certiorari denied.

No. 145, Mise. Brown  v . Louis iana . Sup. Ct. La. 
Certiorari denied. Reported below: 248 La. 520, 180 So. 
2d 410.

No. 147, Mise. Mc Cullough  v . Mancusi , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 148, Mise. Horne  v . Peyton , Penit ent iary  Su -
perin tendent . C. A. 4th Cir. Certiorari denied. Peti-
tioner pro se. Reno S. Harp III, Assistant Attorney 
General of Virginia, for respondent. Reported below: 
356 F. 2d 631.

No. 149, Mise. Cump ian  v . Oliv er , Warden . C. A. 
9th Cir. Certiorari denied.

No. 150, Mise. Ingram  v . Minnesot a . Sup. Ct. 
Minn. Certiorari denied. Reported below: 273 Minn. 
356, 141 N. W. 2d 802.

No. 151, Mise. Evans  v . Unite d  States  et  al . C. A. 
3d Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson 
and Beatrice Rosenberg for the United States et al. Re-
ported below: 359 F. 2d 776.

No. 152, Mise. Pearso n  v . New  York . App. Div., 
Sup. Ct. N. Y., 3d Jud. Dept. Certiorari denied. Re-
ported below: 24 App. Div. 2d 907, 264 N. Y. S. 2d 405.
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No. 154, Mise. DiPalma  v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 155, Mise. Postell  v . Dunbar , Correcti ons  Di-
rector , et  al . Sup. Ct. Cal. Certiorari denied.

No. 156, Mise. Arnold  v . Arnold . Sup. Ct. Cal. 
Certiorari denied.

No. 159, Mise. Walker  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Mel-
vin L. Wulf for petitioner.

No. 162, Mise. Sharp  v . Unit ed  States . C. A. D. C. 
Cir. Certiorari denied. William Garber and Alvin D. 
Edelson for petitioner. Solicitor General Marshall, As- 
sistant Attorney General Vinson, Beatrice Rosenberg and 
Jerome M. Feit for the United States.

No. 163, Mise. Maste rs  v . Steve ns , Warden . C. A. 
8th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for respondent. Reported below: 357 
F. 2d 433.

No. 164, Mise. Ward  v . Mc Mann , Warden . C. A. 
2d Cir. Certiorari denied.

No. 165, Mise. Walker  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Reported below: 397 S. W. 2d 
432.

No. 166, Mise. Muel ler  v . Olive r , Warden . Sup. 
Ct. Cal. Certiorari denied.

No. 175, Mise. Stevenson  v . Mancusi , Warden . 
App. Div., Sup. Ct. N. Y., 4th Jud. Dept. Certiorari 
denied.
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No. 171, Mise. Bales  v . Califo rnia . Sup. Ct. Cal. 
Certiorari denied.

No. 177, Mise. Walker  v . Pate , Warden . C. A. 7th 
Cir. Certiorari denied.

No. 178, Mise. Hurley  v . Unite d Stat es . C. A. 
D. C. Cir. Certiorari denied. Petitioner pro se. Solici-
tor General Marshall for the United States.

No. 179, Mise. Leach  v . Unite d  Stat es . C. A. 4th 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Marshall for the United States. Reported below: 
358 F. 2d 749.

No. 181, Mise. Harris  v . Storie  et  al . C. A. 9th 
Cir. Certiorari denied. Petitioner pro se. Nathan R. 
Berke for respondent Storie, and Roland C. Davis for 
certain other respondents.

No. 182, Mise. Oakes  v . Rundle , Warden . C. A. 
3d Cir. Certiorari denied.

No. 183, Mise. Simcox  v . Maroney , Correcti onal  
Superi ntende nt . C. A. 3d Cir. Certiorari denied.

No. 184, Mise. Gascar  v . United  States . C. A. 9th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States. Reported 
below: 356 F. 2d 101.

No. 185, Mise. Whitf ield  et  al . v . Califor nia . 
App. Dept., Super. Ct. Cal., County of Sacramento. 
Certiorari denied.

No. 187, Mise. Ramsey  v . Kentucky . Ct. App. Ky. 
Certiorari denied. Reported below: 399 S. W. 2d 473.
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No. 189, Mise. Haier  v . United  State s . C. A. 10th 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Marshall for the United States. Reported below: 
357 F. 2d 336.

No. 190, Mise. In re  Jones . Sup. Ct. Mo. Cer-
tiorari denied. Irl B. Baris for petitioner. William H. 
Billings for Missouri Bar Advisory Committee.

No. 191, Mise. Williams  v . Mc Mann , Warden . Ct. 
App. N. Y. Certiorari denied.

No. 193, Mise. Bourg  v . Louis iana . Sup. Ct. La. 
Certiorari denied. Robert D. Edwards for petitioner. 
Reported below: 248 La. 844, 182 So. 2d 510.

No. 194, Mise. Moorman  v . United  Stat es . C. A. 
7th Cir. Certiorari denied. George L. Saunders for peti-
tioner. Solicitor General Marshall, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Robert G. May-
sack for the United States. Reported below: 358 F. 
2d 31.

No. 196, Mise. Rocha  v . Mens  Colony  Superi n -
tendent . Sup. Ct. Cal. Certiorari denied.

No. 197, Mise. Senato re  v . Mancusi , Warden . C. A. 
2d Cir. Certiorari denied.

No. 198, Mise. Davis  v . Swenso n . Sup. Ct. Mo. 
Certiorari denied.

No. 205, Mise. Wood  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Kirby W. Patterson for the 
United States. Reported below: 357 F. 2d 425.
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No. 195, Mise. Kanzel berger  v . Wiscon sin . Sup.
Ct. Wis. Certiorari denied. Reported below: 28 Wis. 
2d 652, 137 N. W. 2d 419.

No. 200, Mise. Abs ton  v . New  York . Ct. App. N. Y. 
Certiorari denied. Petitioner pro se. Benj. J. Jacobson 
for respondent.

No. 201, Mise. Howard  v . Califo rnia . Sup. Ct. Cal. 
Certiorari denied.

No. 202, Mise. King  v . United  State s . C. A. D. C. 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States.

No. 211, Mise. Alli son  v . Flori da . Dist. Ct. App. 
Fla., 1st Dist. Certiorari denied.

No. 213, Mise. Bynum  v . Unite d States  et  al . 
C. A. D. C. Cir. Certiorari denied. Petitioner pro se. 
Solicitor General Marshall for the United' States et al.

No. 214, Mise. Bernard  v . Unite d  Stat es . C. A. 
5th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Ronald L. Gainer for the United 
States. Reported below: 360 F. 2d 300.

No. 215, Mise. West  v . United  State s . C. A. 8th 
Cir. Certiorari denied. Harold L. Rock for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Julia P. Cooper for the 
United States. Reported below: 359 F. 2d 50.

No. 216, Mise. Velasquez  v . New  Mexico . Sup. Ct. 
N. M. Certiorari denied.
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No. 218, Mise. Thorns berry  v . Kentucky . Ct. 
App. Ky. Certiorari denied. Reported below: 400 S. W. 
2d 226.

No. 220, Mise. Bailey  v . Young  Men ’s Christi an  
Associ ation  of  Metropolita n  Atlanta , Inc . Ct. App. 
Ga. Certiorari denied. G. Seals Aiken for petitioner. 
Harry L. Greene for respondent. Reported below: 112 
Ga. App. 684, 146 S. E. 2d 324.

No. 221, Mise. Davis  v . Unit ed  States . C. A. D. C. 
Cir. Certiorari denied. De Long Harris for petitioner. 
Solicitor General Marshall for the United States.

No. 222, Mise. Willi ams  v . Fiel d . C. A. 9th Cir. 
Certiorari denied.

No. 227, Mise. Bates  v . Veterans  Admin istr ation  
et  al . C. A. 2d Cir. Certiorari denied. Petitioner 
pro se. Solicitor General Marshall for respondents.

No. 228, Mise. SCHAWARTZBERG V. UNITED STATES. 
C. A. 2d Cir. Certiorari denied. Petitioner pro se. 
Solicitor General Marshall for the United States.

No. 229, Mise. Brown  v . Brown , Governor  of  Cali -
fornia , et  al . C. A. 9th Cir. Certiorari denied.

No. 232, Mise. Jones  v . Unit ed  States . C. A. D. C. 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Marshall for the United States.

No. 234, Mise. Jones  v . United  Stat es . C. A. D. C. 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Julia P. Cooper for the United 
States.
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No. 233, Mise. Morris  v . Rous os . Ct. Civ. App. 
Tex., 3d Sup. Jud. Dist. Certiorari denied. Reported 
below: 397 S. W. 2d 504.

No. 237, Mise. Faulkner  v . Patuxent  Insti tuti on  
Direc tor . Ct. App. Md. Certiorari denied.

No. 239, Mise. Willi ams  v . Heinz e , Warden , et  al . 
Sup. Ct. Cal. Certiorari denied.

No. 240, Mise. Baker  v . United  States . C. A. 7th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States. Reported below: 
358 F. 2d 18.

No. 241, Mise. Hamli n  v . Calif orni a  Adult  Au -
thority  et  al . Sup. Ct. Cal. Certiorari denied.

No. 243, Mise. Casados  v . United  States . C. A. 5th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States. Reported below: 
354 F. 2d 688.

No. 246, Mise. Cummi ns  v . Price , Warden . Sup. 
Ct. Pa. Certiorari denied. Silvestri Silvestri for peti-
tioner. Robert W. Duggan for respondent. Reported 
below: 421 Pa. 396, 218 A. 2d 758.

No. 247, Mise. Colli er  v . New  York . Ct. App. N. Y. 
Certiorari denied.

No. 248, Mise. Roberts  v . Florida . Sup. Ct. Fla. 
Certiorari denied.

No. 253, Mise. Galle gos  v . Cox , Warde n . C. A. 
10th Cir. Certiorari denied. Reported below: 358 F. 
2d 703.
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No. 249, Mise. Wellington  v . Wainw right , Cor -
rec tio ns  Director . C. A. 5th Cir. Certiorari denied.

No. 250, Mise. Carter  v . City  of  Norfolk . Sup. 
Ct. App. Va. Certiorari, denied. Joseph Teck for peti-
tioner. Robert Y. Button, Attorney General of Virginia, 
and D. Gardiner Tyler, Assistant Attorney General, for 
respondent. Reported below: 206 Va. 872, 147 S. E. 
2d 139.

No. 251, Mise. Giles  v . United  Stat es . C. A. 10th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Anthony P. Nugent, Jr., for the 
United States. Reported below: 358 F. 2d 442.

No. 252, Mise. Benoi t  v . Kentucky . Ct. App. Ky. 
Certiorari denied. Reported below: 402 S. W. 2d 706.

No. 254, Mise. O’Connor  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Alvin D. Edelson for peti-
tioner. Solicitor General Marshall for the United States.

No. 257, Mise. Arell anes  v . United  States . C. A. 
9th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Theodore George Gilinsky for 
the United States. Anthony G. Amsterdam, Melvin L. 
Wulf and Marshall Krause for American Civil Liberties 
Union et al., as amici curiae, in support of the petition. 
Reported below: 353 F. 2d 270.

No. 259, Mise. Patte rson  v . Tennessee . Sup. Ct. 
Tenn. Certiorari denied. Petitioner pro se. George F. 
McCanless, Attorney General of Tennessee, and Edgar 
P. Calhoun, Assistant Attorney General, for respondent. 
Reported below: ---- Tenn. ---- , 400 S. W. 2d 743.



ORDERS. 871

385 U.S. October 10, 1966.

No. 260, Mise. Chilcu tt  v . Johns on , Warden .
C. A. 6th Cir. Certiorari denied.

No. 261, Mise. Stebbins  v . Macy , Chairman , U. S. 
Civil  Servic e Commiss ion , et  al . C. A. D. C. Cir. 
Certiorari denied. Petitioner pro se. Solicitor General 
Marshall for respondents.

No. 262, Mise. Norris  v . United  States . C. A. D. C. 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Marshall, Assistant Attorney General Vinson, Bea-
trice Rosenberg and Robert G. Maysack for the United 
States.

No. 263, Mise. Swit zer  v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied.

No. 265, Mise. White  v . Forte  et  al . C. A. 9th 
Cir. Certiorari denied.

No. 269, Mise. Mit chell  et  al . v . Illinois . Sup. 
Ct. Ill. Certiorari denied.

No. 272, Mise. Tyree  v . United  States . C. A. 5th 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Marshall for the United States. Reported below: 
351 F. 2d 611.

No. 273, Mise. Mundt  et  ux . v . 
Dist. Ct. App. Cal., 4th App. Dist.

Zaluskey  et  ux . 
Certiorari denied.

No. 276, Mise. Mohler  v . United  Stat es . C. A. 
7th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States. Reported 
below: 360 F. 2d 915.
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No. 274, Mise. 
Certiorari denied.

May  v. Virginia . Sup. Ct. App. Va.

No. 277, Mise. Snead  v . Warden , Maryla nd  Peni -
tentiary . Ct. App. Md. Certiorari denied. Reported 
below: 241 Md. 733, 217 A. 2d 102.

No. 278, Mise. Davis  v . Mis so uri . Sup. Ct. Mo. 
Certiorari denied. Arthur J. Freund for petitioner. Re-
ported below: 400 S. W. 2d 141.

No. 281, Mise. Creighto n  v . Unite d  States . C. A. 
3d Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States. Reported 
below: 359 F. 2d 429.

No. 283, Mise. Summ ons  v . Califor nia . Sup. Ct. 
Cal. Certiorari denied.

No. 285, Mise. Wickham  v . Calif ornia . C. A. 9th 
Cir. Certiorari denied.

No. 286, Mise. Ayers  v . Balkcom , Warden . C. A. 
5th Cir. Certiorari denied.

No. 287, Mise. Combs  v . Denno , Warden . C. A. 2d 
Cir. Certiorari denied. Reported below: 357 F. 2d 809.

No. 290, Mise. France  v . United  States . C. A. 
10th Cir. Certiorari denied. Petitioner pro se. Solici-
tor General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Mervyn Hamburg for the United 
States. Reported below: 358 F. 2d 946.

No. 291, Mise. Johnson  v . Califor nia . Sup. Ct. 
Cal. Certiorari denied.
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No. 292, Mise. Caven y  v . Alabama  et  al . C. A. 7th 
Cir. Certiorari denied. Reported below: 359 F. 2d 787.

No. 294, Mise. Coon  v . United  Stat es . C. A. 8th 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Marshall for the United States. Reported below: 
360 F. 2d 550.

No. 297, Mise. Carte r  v . New  Mexico . C. A. 10th 
Cir. Certiorari denied. Reported below: 358 F. 2d 710.

No. 299, Mise. Grubbs  v . Oklahoma  et  al . C. A. 
10th Cir. Certiorari denied. John W. Low for petitioner.

No. 302, Mise. Rybar  v . Wil son , Warden , et  al . 
Sup. Ct. Cal. Certiorari denied.

No. 303, Mise. Curry  v . Unite d  Stat es . C. A. 2d 
Cir. Certiorari denied. Walter R. Mansfield for peti-
tioner. Solicitor General Marshall, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Jerome M. Feit 
for the United States. Reported below: 358 F. 2d 904.

No. 304, Mise. De Voney  
7th Cir. Certiorari denied. 
2d 828.

v. Pate , Warden . C. A. 
Reported below: 359 F.

No. 305, Mise. Johnson  
Cal. Certiorari denied.

v. Calif ornia . Sup. Ct.

No. 308, Mise. Hurst  v . Calif ornia . Dist. Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 309, Mise. Santa na  v . Supreme  Court  of  Puerto  
Rico . Sup. Ct. P. R. Certiorari denied.
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No. 310, Mise. Swi ger  v . Ohio . Sup. Ct. Ohio. Cer-
tiorari denied. Robert L. Davis for petitioner. Melvin 
G. Rueger for respondent. Reported below: 5 Ohio St. 
2d 151, 214 N. E. 2d 417.

No. 311, Mise. Bellamy  v . Ohio . Sup. Ct. Ohio. 
Certiorari denied. Petitioner pro se. Melvin G. Rueger 
for respondent. Reported below: 5 Ohio St. 2d 151, 
214 N. E. 2d 417.

No. 312, Mise. Miller  v . Ohio . Sup. Ct. Ohio. Cer-
tiorari denied. Petitioner pro se. Melvin G. Rueger for 
respondent. Reported below: 5 Ohio St. 2d 151, 214 
N. E. 2d 417.

No. 313, Mise. Beachem  v . Calif ornia . C. A. 9th 
Cir. Certiorari denied.

No. 314, Mise. Wallace  v . Washington  et .al . Sup. 
Ct. Wash. Certiorari denied. Reported below: 68 
Wash. 2d 65, 411 P. 2d 419.

No. 316, Mise. Orsi ni  v . Italian  Line , Italia  Societa  
per  Azion i di  Navigazi one  Sede  in  Genova . C. A. 3d 
Cir. Certiorari denied. Petitioner pro se. Carl E. 
Glock for respondent. Reported below: 358 F. 2d 735.

No. 317, Mise. Bond  v . Resor , Secretary  of  the  
Army , et  al . C. A. D. C. Cir. Certiorari denied. Jo V. 
Morgan, Jr., for petitioner. Solicitor General Marshall 
for respondents.

No. 321, Mise. Dask al  v . Nena , Warden . C. A. 2d 
Cir. Certiorari denied. Henry B. Rothblatt and Emma 
A. Rothblatt for petitioner. Reported below: 361 F. 
2d 178.
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No. 318, Mise. Altruda  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 324, Mise. Nolan  v . Calif ornia . Sup. Ct. Cal. 
Certiorari denied.

No. 326, Mise. Lark  v . United  Stat es . C. A. 4th 
Cir. Certiorari denied. James J. Laughlin for petitioner. 
Solicitor General Marshall for the United States. Re-
ported below: 358 F. 2d 310.

No. 327, Mise. Meier  v . State  Farm  Mutual  Auto -
mobile  Insur ance  Co . et  al . C. A. 7th Cir. Certiorari 
denied. Petitioner pro se. E. Douglas Schwantes for 
respondents Querrey et al. Reported below: 356 F. 2d 
504.

No. 328, Mise. Catanzaro  v . New  York . Ct. App. 
N. Y. Certiorari denied. Petitioner pro se. Alan F. 
Leibowitz for respondent. Reported below: 17 N. Y. 
2d 185, 216 N. E. 2d 588.

No. 329, Mise. Lucas  v . United  Stat es . C. A. 6th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Robert G. Maysack for the 
United States. Reported below: 360 F. 2d 937.

No. 333, Mise. Harri s v . Maroney , Correcti onal  
Superi ntende nt . C. A. 3d Cir. Certiorari denied.

No. 337, Mise. Smith  v . Ryan , Chief  Judge , U. S. 
Dist rict  Court . C. A. 2d Cir. Certiorari denied. 
Frederic A. Johnson and Rudolph Lion Zalowitz for peti-
tioner. Solicitor General Marshall, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Ronald L. 
Gainer for respondent.
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No. 334, Mise. Duval  v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States.

No. 336, Mise. Marks  et  al . v . Illino is . App. Ct. 
Ill., 2d Dist. Certiorari denied. John R. Snively for 
petitioners.

No. 339, Mise. Welch  et  al . v . United  States . 
C. A. 10th Cir. Certiorari denied. James L. Treece for 
petitioners. Solicitor General Marshall, Assistant Attor-
ney General Vinson, Beatrice Rosenberg and Donald I. 
Bierman for the United States. Reported below: 361 F. 
2d 214.

No. 341, Mise. Watson  v . Patters on , Warden . 
C. A. 10th Cir. Certiorari denied. Reported below: 
358 F. 2d 297.

No. 343, Mise. Magdaleno  v . Califo rnia . Dist. Ct. 
App. Cal., 2d App. Dist. Certiorari denied. Reported 
below: 238 Cal. App. 2d 613, 48 Cal. Rptr. 33.

No. 344, Mise. Pierce  v . Illi nois . Sup. Ct. Ill. 
Certiorari denied. Reported below: 34 Ill. 2d 382, 216 
N. E. 2d 120.

No. 346, Mise. Smith  v . Russell , Correction al  
Superi ntende nt . C. A. 3d Cir. Certiorari denied. 
Reported below: 359 F. 2d 795.

No. 348, Mise. Groza  v . Lemmon . Sup. Ct. Cal. 
Certiorari denied.

No. 359, Mise. Roberts  v . Warden , Maryland  Peni -
tentiary . Ct. App. Md. Certiorari denied. Reported 
below: 242 Md. 459, 219 A. 2d 254.
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No. 350, Mise. Christ ianse n  v . New  York . App. 
Div., Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. 
Leon B. Polsky for petitioner. Reported below: 25 App. 
Div. 2d 527, 268 N. Y. S. 2d 991.

No. 352, Mise. White  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied.

No. 353, Mise. De Leon  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 355, Mise. Grant  v . Florida . Sup. Ct. Fla. 
Certiorari denied.

No. 357, Mise. King  v . Swens on , Warden . Sup. 
Ct. Mo. Certiorari denied.

No. 358, Mise. Tillis  v . Arizona . Sup. Ct. Ariz. 
Certiorari denied. Jack Aaron Ettinger for petitioner. 
Darrell E. Smith, Attorney General of Arizona, William 
E. Eubank, Chief Assistant Attorney General, and Gary 
K. Nelson, Assistant Attorney General, for respondent. 
Reported below: 100 Ariz. 91, 412 P. 2d 36.

No. 361, Mise. Jackso n v . United  States . C. A. 
D. C. Cir. Certiorari denied. Petitioner pro se. Solici-
tor General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Robert G. Maysack for the 
United States. Reported below: 123 U. S. App. D. C. 
276, 359 F. 2d 260.

No. 370, Mise. Radford  v . Unite d  States . C. A. 
4th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Robert G. Maysack for the 
United States. Reported below: 361 F. 2d 777.
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No. 360, Mise. Little  v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Hal Gerber for petitioner. So-
licitor General Marshall for the United States. Reported 
below: 358 F. 2d 310.

No. 362, Mise. Bradley  v . United  States . C. A. 
8th Cir. Certiorari denied.

No. 363, Mise. Combs  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Peti-
tioner pro se. Michael Juviler for respondent.

No. 366, Mise. Cota  v . Arizona . Sup. Ct. Ariz. 
Certiorari denied.

No. 369, Mise. Chaf in  v . Pratt  et  al . C. A. 5th 
Cir. Certiorari denied. G. Seals Aiken for petitioner. 
Solicitor General Marshall for respondents. Reported 
below: 358 F. 2d 349.

No. 371, Mise. Whitehorn  v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied.

No. 372, Mise. Hinton  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Petitioner pro se. Solici-
tor General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Donald I. Bierman for the 
United States.

No. 373, Mise. Mill er  v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied.

No. 374, Mise. Mass ey  v . United  States . C. A. 
10th Cir. Certiorari denied. Petitioner pro se. Solici-
tor General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Mervyn Hamburg for the United 
States. Reported below: 358 F. 2d 782.
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No. 375, Mise. Michael s v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied.

No. 377, Mise. Hobbs  v . Wilki ns , Warden . C. A. 
2d Cir. Certiorari denied.

No. 379, Mise. Wadle y v . Calif ornia . C. A. 9th 
Cir. Certiorari denied.

No. 380, Mise. Hall  v . New  York  et  al . C. A. 2d 
Cir. Certiorari denied. Reported below: 359 F. 2d 26.

No. 383, Mise. Mc Canna  v . United  States . C. A. 
2d Cir. Certiorari denied. Richard E. Moot for peti-
tioner. Solicitor General Marshall, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Ronald L. 
Gainer for the United States.

No. 384, Mise. Young  v . Alabam a . Sup. Ct. Ala. 
Certiorari denied.

No. 386, Mise. Bonomo  v . United  States . C. A. 
3d Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Anthony P. Nugent, Jr., for the 
United States. Reported below: 359 F. 2d 592.

No. 388, Mise. 
Certiorari denied.

Evans  v . Montana . Sup. Ct. Mont.

No. 392, Mise. Anderson  v . New  York . Ct. App. 
N. Y. Certiorari denied. Petitioner pro se. Michael 
F. Dillon for respondent.

No. 396, Mise. Banton  v . Kentucky . Ct. App. Ky. 
Certiorari denied. Reported below: 404 S. W. 2d 277.
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October 10, 1966. 385 U.S.

No. 398, Mise. Padil la  v . California . Sup. Ct. Cal. 
Certiorari denied.

No. 399, Mise. Atkins  v . Morga n  et  al . C. A. 10th 
Cir. Certiorari denied.

No. 404, Mise. Glase r  v . California . Sup. Ct. Cal. 
Certiorari denied.

No. 405, Mise. Stalcu p v . Tenness ee . Sup. Ct. 
Tenn. Certiorari denied. William Earl Badgett for peti-
tioner. George F. McCanless, Attorney General of 
Tennessee, and Edgar P. Calhoun, Assistant Attorney 
General, for respondent.

No. 406, Mise. Cope land  v . Tennessee . Sup. Ct. 
Tenn. Certiorari denied. William Earl Badgett for peti-
tioner. George F. McCanless, Attorney General of 
Tennessee, and Edgar P. Calhoun, Assistant Attorney 
General, for respondent.

No. 407, Mise. Mc Kenzi e v . Tennes see . Sup. Ct. 
Tenn. Certiorari denied. William Earl Badgett for peti-
tioner. George F. McCanless, Attorney General of 
Tennessee, and Edgar P. Calhoun, Assistant Attorney 
General, for respondent.

No. 408, Mise. Fernanders  v . Wallack , Warden . 
C. A. 2d Cir. Certiorari denied. Donald. I. Strauber for 
petitioner. Reported below: 359 F. 2d 767.

No. 410, Mise. Anderson  v . Tahash , Warden . Sup. 
Ct. Minn. Certiorari denied. Reported below: 273 
Minn. 499, 142 N. W. 2d 94.
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No. 411, Mise. Hoard  v . Dutton , Acting  Warden , 
et  al . C. A. 5th Cir. Certiorari denied. Reported 
below: 360 F. 2d 673.

No. 412, Mise. Daughtr y  v . Unit ed  States . C. A. 
4th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States.

No. 415, Mise. Gallaghe r  v . Quinn  et  al . C. A. 
D. C. Cir. Certiorari denied. John W. Cragun and 
Richard A. Baenen for petitioner. Solicitor General 
Marshall, Assistant Attorney General Douglas, Morton 
Hollander and Richard S. Salzman for respondents. 
Reported below: 124 U. S. App. D. C. 172, 363 F. 2d 301.

No. 416, Mise. Rodgers  v . Eyman , Warden , et  al . 
Sup. Ct. Ariz. Certiorari denied.

No. 419, Mise. Greenway  v . United  States . Ct. Cl. 
Certiorari denied. Edgar Parke Reese for petitioner. 
Solicitor General Marshall for the United States.

No. 420, Mise. Will iams  v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 421, Mise. Landman  v . Peyton , Penitentiary  
Superi ntende nt . C. A. 4th Cir. Certiorari denied.

No. 422, Mise. Pearlman  v . New  York . App. Div.,
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 423, Mise. Key  v . Preston , Jail  Superi ntend -
ent . C. A. D. C. Cir. Certiorari denied. Petitioner 
pro se. Milton D. Korman, Hubert B. Pair and David 
P. Sutton for respondent.
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October 10, 1966 . 385 U. S.

No. 425, Mise. Freeman  v . United  States . C. A. 
2d Cir. Certiorari denied. Theodore Krieger for peti-
tioner. Solicitor General Marshall for the United States. 
Reported below: 358 F. 2d 459.

No. 427, Mise. Sebr ing  v . Texas . C. A. 5th Cir. 
Certiorari denied. Reported below: 354 F. 2d 1000.

No. 430, Mise. Gilbert  v . United  States . C. A. 9th 
Cir. Certiorari denied. Donald E. Werner for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson and Beatrice Rosenberg for the United States. 
Reported below: 359 F. 2d 285.

No. 431, Mise. Williams  v . Calif ornia  et  al . Sup. 
Ct. Cal. Certiorari denied.

No. 433, Mise. Esparz a v . Calif ornia . Dist. Ct. 
App. Cal., 4th App. Dist. Certiorari denied.

No. 434, Mise. Barkan  v . Unite d  Stat es . C. A. 
7th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States. Reported below: 
362 F. 2d 158.

No. 436, Mise. Gohlke  v . Wils on , Warden . C. A. 
9th Cir. Certiorari denied.

No. 437, Mise. Gray  v . Kentucky . Ct. App. Ky. 
Certiorari denied.

No. 442, Mise. Scott  v . Crocker -Citiz ens  National  
Bank . Sup. Ct. Cal. Certiorari denied.

No. 452, Mise. Gersh on  v . Oklahoma . Ct. Crim. 
App. Okla. Certiorari denied. Reported below: 410 P. 
2d 563.
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No. 444, Mise. Pena  v . California . C. A. 9th Cir. 
Certiorari denied.

No. 453, Mise. Groza  v . Prefe rred  Ris k  Mutual
Insurance  Co . et  al . Sup. Ct. Cal. Certiorari denied.

No. 455, Mise. Cote  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Raymond E. Sutton for peti-
tioner. Solicitor General Marshall for the United States. 
Reported below: 357 F. 2d 789.

No. 458, Mise. Pell icone  v . New  York . App. Div., 
Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied.

No. 460, Mise. Hartford  v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States. Reported below: 
362 F. 2d 63.

No. 461, Mise. Perre a  v . California .
Certiorari denied.

Sup. Ct. Cal.

No. 462, Mise. Manders on  v . New  York . Ct. App.
N. Y. Certiorari denied.

No. 463, Mise. Sasse r  v . Unite d  State s . C. A. 6th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Robert G. Maysack for the 
United States. Reported below: 352 F. 2d 796.

No. 464, Mise. Graves  v . Califo rnia . Sup. Ct. Cal. 
Certiorari denied. Phill Silver for petitioner. Reported 
below: 64 Cal. 2d 208, 411 P. 2d 114.

No. 467, Mise. Ray  v . Rhay , Penitentiary  Super -
intende nt , et  al . Sup. Ct. Wash. Certiorari denied.
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October 10, 1966. 385 U. S.

No. 468, Mise. Perez  v . Oliver , Warden . Sup. Ct. 
Cal. Certiorari denied.

No. 469, Mise. Van  Zandt  v . Tenness ee . Sup. Ct. 
Tenn. Certiorari denied. Petitioner pro se. George F. 
McCanless, Attorney General of Tennessee, and William 
H. Lassiter, Jr., Assistant Attorney General, for respond-
ent. Reported below: ---- Tenn.----- , 402 S. W. 2d 130.

No. 471, Mise. Fair  v . Nuccio , Mayor  of  Tampa , 
et  al . Sup. Ct. Fla. Certiorari denied.

No. 473, Mise. Glaze ws ki  v . New  Jersey  et  al . 
C. A. 3d Cir. Certiorari denied. Reported below: 361 
F. 2d 971.

No. 476, Mise. King  v . Florida . Sup. Ct. Fla. Cer-
tiorari denied.

No. 477, Mise. Frischm an  v . Denbe rg . Ct. App. 
N. Y. Certiorari denied. I. Jules Rosen for petitioner.

No. 478, Mise. Gentry  v . Johns on , Warden . C. A. 
6th Cir. Certiorari denied.

No. 479, Mise. Ardner  v . United  States . C. A. 
4th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Robert G. Maysack for the 
United States. Reported below: 364 F. 2d 719.

No. 480, Mise. Mabe  v . Pilson . Sup. Ct. App. Va. 
Certiorari denied.

No. 487, Mise. Rodrigu ez  v . Hanchey , Warden . 
C. A. 5th Cir. Certiorari denied. Reported below: 359 
F. 2d 724.
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No. 485, Mise. Warner  v . Kentucky . Ct. App. Ky.
Certiorari denied. Reported below: 400 S. W. 2d 209.

No. 490, Mise. Graddy  v . Tess el  et  al . C. A. 2d 
Cir. Certiorari denied. Petitioner pro se. Martin M. 
Baxter for respondent New York Medical College, Flower 
Fifth Avenue Hospitals.

No. 491, Mise. Mont ell ano  v . Califor nia . Dist. 
Ct. App. Cal., 2d App. Dist. Certiorari denied.

No. 492, Mise. Victor  v . Indiana . Sup. Ct. Ind. 
Certiorari denied. Ferdinand Samper for petitioner. 
John J. Dillon, Attorney General of Indiana, and John 
F. Davis, Deputy Attorney General, for respondent. 
Reported below: ---- Ind. ---- , 214 N. E. 2d 645.

No. 493, Mise. Dunn  v . Virgi nia . C. A. 4th Cir. 
Certiorari denied. Reported below: 357 F. 2d 491.

No. 494, Mise. Travis  v . Unite d  States . C. A. 9th
Cir. Certiorari denied. Reported below : 362 F. 2d 477.

No. 495, Mise. Jones  v . United  Stat es . C. A. D. C. 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States.

No. 496, Mise. Weiss  v . Morgenthau , U. S. Attor -
ney . C. A. 2d Cir. Certiorari denied. Petitioner pro se. 
Solicitor General Marshall for respondent. Reported 
below: 355 F. 2d 933.

No. 502, Mise. Comley  v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States.
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October 10, 1966 . 385 U.S.

No. 498, Mise. Jolls  v. New  York  et  al . Ct. App. 
N. Y. Certiorari denied. L. Robert Leisner for peti-
tioner. Michael F. Dillon for respondents.

No. 500, Mise. Brown  v . Boles , Warden . C. A. 
4th Cir. Certiorari denied.

No. 504, Mise. Masucci  v . Immi gration  and  Natu -
rali zation  Servi ce . C. A. D. C. Cir. Certiorari de-
nied. Petitioner pro se. Solicitor General Marshall for 
respondent.

No. 505, Mise. Kraus  v . Kentucky . Ct. App. Ky. 
Certiorari denied.

No. 506, Mise. Del  Peschio  v . Del  Pesch io . C. A.
3d Cir. Certiorari denied. Reported below: 356 F. 
2d 402.

No. 508, Mise. Byrd  v . Penns ylvan ia . Sup. Ct. Pa. 
Certiorari denied. William H. Brown III for petitioner. 
Reported below: 421 Pa. 513, 219 A. 2d 293.

No. 509, Mise. Belcher  v . Califo rnia . Dist. Ct. 
App. Cal., 3d App. Dist. Certiorari denied.

No. 510, Mise. Warnock  v . Oliver , Warden . Sup. 
Ct. Cal. Certiorari denied.

No. 513, Mise. Stiltner  v . Washi ngton . Sup. Ct. 
Wash. Certiorari denied.

No. 516, Mise. Montalvo  v . New  Jers ey . Sup. Ct. 
N. J. Certiorari denied.

No. 517, Mise. Hamilton  v . La Vall ee , Warden .
C. A. 2d Cir. Certiorari denied.
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No. 518, Mise. Brist ol  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 520, Mise. Wright  v . Oliver , Warden . C. A. 
9th Cir. Certiorari denied.

No. 521, Mise. Braun  v . Wilson , Warden . C. A. 
9th Cir. Certiorari denied.

No. 522, Mise. Latimer  v . Califor nia . Dist. Ct. 
App. Cal., 2d App. Dist. Certiorari denied.

No. 523, Mise. Willi ams  v . Georgia . Sup. Ct. Ga. 
Certiorari denied. James W. Dorsey for petitioner. Ar-
thur K. Bolton, Attorney General of Georgia, and Harold 
N. Hill, Jr., and Alfred L. Evans, Jr., Assistant Attor-
neys General, for respondent. Reported below: 222 Ga. 
208, 149 S. E. 2d 449.

No. 524, Mise. Shobe  v . Califo rnia  et  al . C. A. 
9th Cir. Certiorari denied.

No. 525, Mise. Shock ey  v . Illino is . App. Ct. Ill., 
2d Dist. Certiorari denied. John R. Snively for peti-
tioner. Reported below: 66 Ill. App. 2d 245, 213 N. E. 
2d 107.

No. 527, Mise. Betill o v . Warden , Green  Haven  
State  Prison . C. A. 2d Cir. Certiorari denied.

No. 534, Mise. Schack  v . Florida . Sup. Ct. Fla. 
Certiorari denied.

No. 536, Mise. Shockey  v . Illinois . App. Ct. Ill., 
2d Dist. Certiorari denied. John R. Snively for peti-
tioner. Reported below: 67 Ill. App. 2d 133, 213 N. E. 
2d 573.
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October 10, 1966. 385 U. S.

No. 535, Mise. Edwa rds  v . Prass e , Correcti on  Com -
miss ioner , et  al . C. A. 3d Cir. Certiorari denied.

No. 537, Mise. Anthony  v . Mc Mann , Warden .
C. A. 2d Cir. Certiorari denied.

No. 541, Mise. Turner  v . Kentucky . Ct. App. Ky. 
Certiorari denied. Reported below: 404 S. W. 2d 13.

No. 545, Mise. Mitc hell  v . Fogliani , Warden . 
Sup. Ct. Nev. Certiorari denied.

No. 547, Mise. Elli son  v . Californi a . Sup. Ct. 
Cal. Certiorari denied.

No. 548, Mise. Lopez  v . Mc Mann , Warden . C. A. 
2d Cir. Certiorari denied.

No. 549, Mise. Gregg  v . Montana . C. A. 9th Cir. 
Certiorari denied.

No. 550, Mise. Lokey  v . Califor nia . Sup. Ct. Cal. 
Certiorari denied. Reported below: 64 Cal. 2d 626, 
414 P. 2d 394.

No. 589, Mise. 
recto r . C. A. 5th

Reime r  v . Beto , Correcti ons  
Cir. Certiorari denied.

Di-

No. 597, Mise. Adams  v . Holman , Warden . Sup. 
Ct. Ala. Certiorari denied.

No. 226, Mise. Bogart  et  ux . v . Calif orni a  et  al . 
C. A. 9th Cir. Motion to strike appendix to respondents’ 
brief denied. Certiorari and other relief denied. Peter 
D. Bogart, pro se, and for other petitioner. Evelle J. 
Younger for respondents. Reported below: 355 F. 2d 
377.



ORDERS. 889

385 U. S. October 10, 1966.

No. 126, Mise. Smith  v . Brown . Sup. Ct. App. 
Va. Motion to substitute Helen Bunting Brown as the 
party respondent in place of Mary J. Bunting granted. 
Certiorari denied. Joseph Teck for petitioner.

No. 224, Mise. Engling  v . Crouse , Warden . C. A. 
10th Cir. Certiorari denied. Mr . Justice  Douglas  
is of the opinion that certiorari should be granted. 
Reported below: 357 F. 2d 267.

No. 231, Mise. Robins on  v . United  State s . C. A. 
4th Cir. Certiorari denied. Mr . Justice  Douglas  is 
of the opinion that .certiorari should be granted. Mr . 
Justic e Black  and Mr . Justic e White  took no part 
in the consideration or decision of this petition. Peti-
tioner pro se. Solicitor General Marshall, Assistant 
Attorney General Vinson, Beatrice Rosenberg and Je-
rome M. Feit for the United States. Reported below: 
337 F. 2d 180.

No. 428, Mise. Chase  v . Robbins , Warde n . C. A. 
1st Cir. Certiorari and other relief denied.

Rehearing Denied.
No. 113, October Term, 1955. Jeoffr oy  Mfg ., Inc . v . 

Graham , 350 U. S. 826, 905. Motion for leave to file 
second petition for rehearing denied.

No. 1059, October Term, 1965. O’Bryan  v . Chandler , 
384 U. S. 926. Motion to dispense with printing peti-
tion for rehearing granted. Petition for rehearing denied.

No. 1228, October Term, 1965. Medlin  v . United  
States , 384 U. S. 973. Petition for rehearing denied. 
Mr . Justice  White  took no part in the consideration or 
decision of this petition.
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No. 88, October Term, 1965. In  re  Mackay , 384 U. S. 
1003;

No. 584, October Term, 1965. Calif ornia  v . Stewar t , 
384 U. S. 436;

No. 762, October Term, 1965. Johnson  et  al . v . New  
Jers ey , 384 U. S. 719;

No. 776, October Term, 1965. Schif fer  v . United  
Stat es , 384 U. S. 1003 ;

No. 959, October Term, 1965. Baines  et  al . v . City  
of  Danville , 384 U. S. 890;

No. 1011, October Term, 1965. Wallace  et  al . v . 
Virgi nia , 384 U. S. 891;

No. 1118, October Term, 1965. Exquisi te  Form  
Brassiere , Inc . v . Federal  Trade  Commiss ion , 384 
U. S. 959;

No. 1169, October Term, 1965. Suburban  Tile  Cen -
ter , Inc ., et  al . v . Rockford  Building  & Construction  
Trades  Council , AFL-CIO, et  al ., 384 U. S. 960;

No. 1177, October Term, 1965. Double  Eagle  Lu -
brican ts , Inc . v. Texas , 384 U. S. 434;

No. 1179, October Term, 1965. Charles  A. Wright , 
Inc . v. F. D. Rich  Co ., Inc ., 384 U. S. 960;

No. 1184, October Term, 1965. Benne tt  v . Ford  
Motor  Co ., 384 U. S. 949 ; and

No. 1250, October Term, 1965. Grossman  et  vir  v . 
Pearlma n  et  al ., 384 U. S. 987. Petitions for rehear-
ing denied.

No. 1288, October Term, 1965. England  et  al . v . 
Louisi ana  State  Board  of  Medical  Examiners  et  al ., 
384 U. S. 885. Motion of Nebraska Chiropractic Physi-
cians Association, Inc., for leave to file a brief, as amicus 
curiae, in support of appellants’ petition granted. Peti-
tion for rehearing denied.
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No. 1186, October Term, 1965. Easte r  v . Clydesdale , 
Inc ., 384 U. S. 950. Petition for rehearing and other 
relief denied.

No. 965, October Term, 1965. Kohatsu  v . United  
Stat es , 384 U. S. 1011. Motion of James 0. Hewitt for 
leave to file a brief, as amicus curiae, in support of peti-
tion for rehearing granted. Motion to dispense with 
printing petition for rehearing granted. Petition for 
rehearing denied.

No. 97, Mise., October Term, 1965. Fanel li  v . New  
York , 384 U. S. 1014;

No. 194, Mise., October Term, 1965. Schlet te  v . 
Calif ornia  et  al ., 384 U. S. 1016;

No. 201, Mise., October Term, 1965. Lopez  v . Cali -
fornia , 384 U. S. 1016;

No. 226, Mise., October Term, 1965. In  re  Winhov en , 
384 U. S. 1016;

No. 263, Mise., October Term, 1965. Abdelka der  v . 
Calif ornia  et  al ., 384 U. S. 1017;

No. 266, Mise., October Term, 1965. Bickley  et  al . 
v. Oliver , Warden , et  al ., 384 U. S. 1017;

No. 339, Mise., October Term, 1965. Chevalli er  v . 
Texas , 384 U. S. 1014;

No. 354, Mise., October Term, 1965. Edwards  v . 
Holman , Warden , 384 U. S. 1017;

No. 400, Mise., October Term, 1965. Richardson  v . 
Illinoi s , 384 U. S. 1021 ;

No. 499, Mise., October Term, 1965. Beverly  v . 
Calif ornia , 384 U. S. 1014;

No. 507, Mise., October Term, 1965. Mc Gregor  v . 
New  York , 384 U. S. 1022; and

No. 619, Mise., October Term, 1965. Morris  v . West  
Virgini a , 384 U. S. 1022. Petitions for rehearing denied.
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October 10, 1966. 385 U. S.

No. 628, Mise., October Term, 1965. Simp son  v . 
Louis iana , 384 U. S. 1014;

No. 645, Mise., October Term, 1965. De Flumer  v .
New  York , 384 U. S. 1018;

No. 678, Mise., October Term, 1965. Ross v. Cali -
fornia , 384 U. S. 1026;

No. 690, Mise., October Term, 1965. Walden  v . Pate , 
Warden , 384 U. S. 1018;

No. 757, Mise., October Term, 1965. Riley  v . Cali -
for nia  et  al ., 384 U. S. 1018;

No. 785, Mise., October Term, 1965. Allen  v . Flor -
ida , 384 U. S. 1014;

No. 792, Mise., October Term, 1965. Golson  et  al . v .
Illi nois , 384 U. S. 1023;

No. 850, Mise., October Term, 1965. Bazaure  v . Cali -
fornia , 384 U. S. 1026;

No. 936, Mise., October Term, 1965. Jacobs on  v . Cali -
fornia , 384 U. S. 1015;

No. 961, Mise., October Term, 1965. Montgomery  v .
Flori da , 384 U. S. 1023;

No. 1101, Mise., October Term, 1965. Smith  v . Ohio , 
384 U. S. 1023;

No. 1122, Mise., October Term, 1965. Bennett  v . 
Texas , 384 U. S. 1013;

No. 1138, Mise., October Term, 1965. Gilles pie v .
Virgin ia , 384 U. S. 1023;

No. 1151, Mise., October Term, 1965. Bell  v . Colo -
rado , 384 U. S. 1024;

No. 1153, Mise., October Term, 1965. Chatte rton  v .
Georgia , 384 U. S. 1015;

No. 1203, Mise., October Term, 1965. Drummo nd  v . 
United  Stat es , 384 U. S. 1013; and

No. 1206, Mise., October Term, 1965. Wright  v . Cali -
fornia , 384 U. S. 1027. Petitions for rehearing denied.
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No. 1325, Mise., October Term, 1965. Owings  v . 
United  State s Court  of  Military  Appeals  et  al ., 
384 U. S. 975;

No. 1333, Mise., October Term, 1965. Opela  v . United  
States , 384 U. S. 1025;

No. 1338, Mise., October Term, 1965. Gunston  v . 
United  States , 384 U. S. 913;

No. 1341, Mise., October Term, 1965. Manna  v . 
United  States , 384 U. S. 975;

No. 1342, Mise., October Term, 1965. Delesp ine  v . 
Texas , 384 U. S. 1019;

No. 1347, Mise., October Term, 1965. Motte  et  al . v . 
Ryan , Chief  Judge , U. S. Distr ict  Court , 384 U. S. 975;

No. 1369, Mise., October Term, 1965. Grego ry  v . 
New  York , 384 U. S. 1016;

No. 1373, Mise., October Term, 1965. Morgan  v . 
Unite d  States , 384 U. S. 1025;

No. 1381, Mise., October Term, 1965. Whism an  v . 
Georgia , 384 U. S. 895;

No. 1383, Mise., October Term, 1965. Grear  v . Max -
well  et  al ., 384 U. S. 957;

No. 1407, Mise., October Term, 1965. Vucks on  v . 
United  States , 384 U. S. 991;

No. 1422, Mise., October Term, 1965. Smith  v . 
Reinck e , Warden , 384 U. S. 993;

No. 1459, Mise., October Term, 1965. Matlo ck  v . 
United  States , 384 U. S. 957;

No. 1530, Mise., October Term, 1965. Krzyzew ska  
v. Illi nois  et  al ., 384 U. S. 979;

No. 1542, Mise., October Term, 1965. Juliano  v . 
Ohio  et  al ., 384 U. S. 983;

No. 1556, Mise., October Term, 1965. Forman  et  al . 
v. City  of  Montgomery , 384 U. S. 1009; and

No. 1601, Mise., October Term, 1965. Deal  v . Cali -
forni a  et  al ., 384 U. S. 1020. Petitions for rehearing 
denied.

233-653 0 - 67 - 54
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No. 338, Mise., October Term, 1965. Peek  v . United  
States  et  al ., 384 U. S. 1017;

No. 557, Mise., October Term, 1965. Piscitello  v . 
New  York , 384 U. S. 1022;

No. 577, Mise., October Term, 1965. Laine  v . Cali -
forni a , 384 U. S. 1020,'

No. 723, Mise., October Term, 1965. Medrano  v . 
Wilson , Warden , 384 U. S. 1018;

No. 912, Mise., October Term, 1965. Cotton  v .
Yawn , Warden , 384 U. S. 948;

No. 1188, Mise., October Term, 1965. Mc Clung  v . 
Washi ngton , 384 U. S. 1013; and

No. 1336, Mise., October Term, 1965. Clemons  v . 
Texas , 384 U. S. 1015. Motions for leave to file peti-
tions for rehearing denied.

No. 426, Mise., October Term, 1965. Warri ner  v . 
Fink  et  al ., 382 U. S. 871, 922; and

No. 485, Mise., October Term, 1965. Finfer  v . 
Cohen , Commi ssione r  of  Internal  Revenue , 382 
U. S. 883, 949. Motions for leave to file second peti-
tions for rehearing denied.

October  17, 1966.

Miscellaneous Orders.
No. 47. United  State s v . Fabrizi o . Appeal from 

D. C. W. D. N. Y. (Probable jurisdiction noted, 383 
U. S. 904.) Motion of the State of New Hampshire for 
leave to participate in oral argument, as amicus curiae, 
granted and thirty minutes are allotted for that pur-
pose. The Solicitor General shall be allotted an addi-
tional thirty minutes to argue on behalf of the United 
States. Joseph A. Millimet, Special Assistant Attorney 
General of New Hampshire, on the motion.
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No. 28, Original. Delaware  et  al . v . New  York  
et  al . The separate motions of the Commonwealths 
of Kentucky and Pennsylvania, and the States of South 
Dakota, North Dakota, Oklahoma, Utah, Wyoming, 
Florida, Iowa, Arkansas, Kansas and West Virginia, for 
permission to be realigned as plaintiffs, are granted. The 
motion for leave to file a bill of complaint is denied. 
The following officials for their respective States on the 
motions: Robert Matthews, Attorney General of Ken-
tucky, and Holland N. McTyeire, Assistant Attorney 
General; Edward Friedman, Attorney General of Penn-
sylvania; Frank L. Farrar, Attorney General of South 
Dakota, and Walter W. Andre, Assistant Attorney Gen-
eral; Helgi Johanneson, Attorney General of North 
Dakota, and Paul M. Sand, First Assistant Attorney 
General; Charles Nesbitt, Attorney General of Okla-
homa; Phil L. Hansen, Attorney General of Utah, and 
Ronald N. Boyce, Assistant Attorney General; John F. 
Raper, Attorney General of Wyoming; Earl Faircloth, 
Attorney General of Florida; Laurence F. Scalise, Attor-
ney General of Iowa; Bruce Bennett, Attorney General 
of Arkansas; Robert C. Londerholm, Attorney General 
of Kansas, and C. Donald Robertson, Attorney Gen-
eral of West Virginia, and George H. Mitchell, Assistant 
Attorney General. David P. Buckson, Attorney Gen-
eral of Delaware, Robert G. Dixon, Jr., and James C. 
Kirby, Jr., for plaintiff State of Delaware. Louis J. 
Lejkowitz, Attorney General of New York, Samuel A. 
Hirshowitz, First Assistant Attorney General, and Amy 
Juviler and Brenda Solo fl, Assistant Attorneys General, 
for defendant State of New York.

No. 114. Vaca  et  al . v . Sipes , Adminis trator . Sup. 
Ct. Mo. (Certiorari granted, 384 U. S. 969.) Motion 
of petitioners to remove this case from the summary 
calendar denied. David E. Feller on the motion.
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No. 68. Spe ncer  v . Texas . Appeal from Ct. Crim. 
App. Tex. (Probable jurisdiction noted, 382 U. S. 
1022.) Motion of petitioner for appointment of coun-
sel granted, and it is ordered that Michael D. Matheny, 
Esquire, of Beaumont, Texas, be, and he is hereby, 
appointed to serve as counsel for petitioner in this 
case.

No. 621, Mise. Walker  v . Wils on , Warden , et  al . ;
No. 653, Mise. Land  v . Wainw right , Corrections  

Dire ctor  ;
No. 657, Mise. Freem an  v . Maxwell , Warden , 

et  al .;
No. 683, Mise. Darby  v . Florida ; and
No. 740, Mise. Evans  v . Ciccone , Direc tor , Medi -

cal  Center  for  Federal  Pris oners , et  al . Motions 
for leave to file petitions for writs of habeas corpus 
denied.

No. 570, Mise. Keez er  v . Tahash , Warden ;
No. 596, Mise. Bandy  v . United  States  Attorn ey  

General ;
No. 625, Mise. Murray  v . Wilson , Warden , et  al .;
No. 743, Mise. Beve rly  v . Calif ornia ; and
No. 744, Mise. Henry  v . Calif ornia  et  al . Motions 

for leave to file petitions for writs of habeas corpus de-
nied. Treating the papers submitted as petitions for 
writs of certiorari, certiorari is denied.

No. 429, Mise. Gray  v . Unite d  States  Court  of  
Appeals  for  the  Distr ict  of  Columbia  Circuit ; and

No. 604, Mise. Schack  v . Meadows , United  States  
Attor ney . Motions for leave to file petitions for writs 
of mandamus denied.
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Probable Jurisdiction Noted.
No. 305. Denve r  & Rio Grande  Western  Railr oad  

Co. et  al . v. United  States  et  al . Appeal from D. C. 
Colo. Probable jurisdiction noted. William H. Demp-
sey, Jr., Giles Morrow, Harry C. Ames, Peter T. Beards-
ley, Harry Jordan, R. Edwin Brady, Jeremiah C. Water-
man, C. W. Fiddes, David Axelrod, Eugene T. Liipfert 
and Warren A. Goff for appellants. Solicitor General 
Marshall, Assistant Attorney General Turner, Robert S. 
Rifkind, Howard E. Shapiro, Charles L. Marinaccio, 
Robert W. Ginnane and Betty Jo Christian for the United 
States et al., and Thomas D. Barr and Owen Jameson for 
Railway Express Agency, Inc., et al., appellees. Reported 
below: 255 F. Supp. 704.

Certiorari Granted. (See also No. 374, ante, p. 18.)
No. 342. Federa l  Trade  Comm is si on  v . Procter  & 

Gamble  Co . C. A. 6th Cir. Certiorari granted. So-
licitor General Marshall, Assistant Attorney General 
Turner, Richard A. Posner and James Mcl. Henderson 
for petitioner. Kenneth C. Royall, Frederick W. R. Pride 
and Robert D. Larsen for respondent. Reported below: 
358 F. 2d 74.

No. 343. Prima  Paint  Corp . v . Flood  & Conklin  
Mfg . Co . C. A. 2d Cir. Certiorari granted. Robert P. 
Herzog for petitioner. Joseph B. Russell, David N. 
Brainin and Martin A. Coleman for respondent. Re-
ported below: 360 F. 2d 315.

Certiorari Denied. (See also No. 125, ante, p. 17; and 
Mise. Nos. 570, 596, 625, 743 and 744, supra.)

No. 299. Downie  v . Unite d  State s  Lines  Co . C. A. 
3d Cir. Certiorari denied. Abraham E. Freedman for 
petitioner. Thomas F. Mount for respondent. Reported 
below: 359 F. 2d 344.
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No. 123. Lucom  et  vir  v . Atlantic  Nation al  Bank  
of  West  Palm  Beach . C. A. 5th Cir. Certiorari de-
nied. Charles M. Trammell and Eugene Gressman for 
petitioners. Herbert S. Sawyer and Irwin L. Langbein 
for respondent. Reported below: 354 F. 2d 51.

No. 326. Will mor e v. Willmore . Sup. Ct. Minn. 
Certiorari denied. Samuel J. L’Hommedieu, Jr., for peti-
tioner. Raymond C. Ploetz for respondent. Reported 
below: 273 Minn. 537, 143 N. W. 2d 630.

No. 341. Intern atio nal  Union  of  Electrical , Ra -
dio  & Machine  Workers , AFL-CIO v. National  Labor  
Relations  Board  et  al . C. A. 2d Cir. Certiorari de-
nied. Irving Abramson and Ruth Weyand for petitioner. 
Solicitor General Marshall, Arnold Ordman, Dominick L. 
Manoli and Norton J. Come for the National Labor Rela-
tions Board, and David L. Benetar for General Electric 
Co., respondents. Reported below: 358 F. 2d 292.

No. 354. Gay , Trustee  v . United  Stat es . Ct. Cl. 
Certiorari denied. Albert H. Greene for petitioner. So-
licitor General Marshall, Assistant Attorney General 
Douglas and David L. Rose for the United States. Re-
ported below: 174 Ct. Cl. 420, 356 F. 2d 516.

No. 356. Sardino  v . Federal  Rese rve  Bank  of  New  
York  et  al . C. A. 2d Cir. Certiorari denied. Victor 
Rabinowitz and Leonard Boudin for petitioner. Solicitor 
General Marshall, Morton Hollander and Kathryn H. 
Baldwin for respondents. Reported below: 361 F. 2d 
106.

No. 367. Coope r  et  al . v . City  of  Oklahom a  City . 
Sup. Ct. Okla. Certiorari denied. Leslie L. Conner, 
Charles Hills Johns, 0. A. Cargill, Jr., and James M. 
Little for petitioners. James G. Hamill for respondent.
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No. 363. In re  Reese . C. C. P. A. Certiorari 
denied. Charles O. Bruce for petitioner. Solicitor Gen-
eral Marshall, Assistant Attorney General Douglas, 
Alan S. Rosenthal and Edward Berlin for the Commis-
sioner of Patents. Reported below: 53 C. C. P. A. (Pat.) 
1099, 359 F. 2d 462.

No. 405. Levy  et  al . v . Lim andri  et  al . Sup. Ct. 
N. J. Certiorari denied. Michael Breitkopj for peti-
tioners. David Cohn for respondents.

No. 372. Allan  Drug  Corp . v . United  States . C. A. 
10th Cir. Certiorari denied. Donald E. Kelley for peti-
tioner. Solicitor General Marshall, Assistant Attorney 
General Vinson, Beatrice Rosenberg, William Goodrich 
and Arthur A. Dickerman for the United States. Re-
ported below: 357 F. 2d 713.

No. 386. Rouge ron  v . Rouge ron . Ct. App. N. Y. 
Certiorari denied. Philip W. Amram for petitioner. 
Francis S. Bensel and Bud G. Holman for respondent. 
Reported below: 17 N. Y. 2d 264, 217 N. E. 2d 639.

No. 393. General  Tire  & Rubber  Co. v. Watkins , 
U. S. Distr ict  Judge , et  al . C. A. 4th Cir. Certiorari 
denied. Charles J. Merriam and Norman P. Ramsey for 
petitioner. Benjamin C. Howard for respondent Fire-
stone Tire & Rubber Co. Reported below: 363 F. 2d 87.

No. 396. Ach  et  al . v . Commi ss ioner  of  Internal  
Revenue ; and

No. 449. Commis sioner  of  Inter nal  Revenue  v . 
Ach  Corp . C. A. 6th Cir. Certiorari denied. H. J. 
Siebenthaler for petitioners in No. 396. Solicitor General 
Marshall, Acting Assistant Attorney General Pugh and 
Harold C. Wilken]eld for respondent in No. 396 and peti-
tioner in No. 449. Reported below: 358 F. 2d 342.
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No. 394. D’Antoni o  et  al . v . United  States . C. A. 
7th Cir. Certiorari denied. Melvin B. Lewis, Anna R. 
Lavin and Edward J. Calihan, Jr., for petitioners. Solic-
itor General Marshall, Assistant Attorney General Vin-
son, Robert S. Erdahl and Anthony P. Nugent, Jr., for 
the United States. Reported below: 362 F. 2d 151.

No. 397. Sea -Land  Serv ice , Inc ., et  al . v . National  
Labor  Relati ons  Board . C. A. 1st Cir. Certiorari de-
nied. Herbert Burstein for petitioners. Solicitor Gen-
eral Marshall, Arnold Ordman, Dominick L. Manoli and 
Norton J. Come for respondent. Reported below: 356 
F. 2d 955.

No. 398. Navi os  Corp , et  al . v . National  Maritime  
Union  of  America  et  al . C. A. 3d Cir. Certiorari 
denied. Earle K. Shawe, Wendell W. Lang, W. Charles 
Hogg, Jr., and Samuel B. Fortenbaugh, Jr., for petitioners. 
Reported below: 359 F. 2d 853.,

No. 410. Antilles  Surveys , Inc . v . De  Jongh , Com -
miss ioner , Department  of  Finance , et  al . C. A. 3d 
Cir. Certiorari denied. Warren H. Young and John D. 
Marsh for petitioner. Francisco Comeiro, Attorney Gen-
eral of the Virgin Islands, and David Kelso McConnell, 
Assistant Attorney General, for respondents. Reported 
below: 358 F. 2d 787.

No. 411. Derritt  v. State  Board  of  Real  Estate  
Examine rs . Sup. Ct. Ohio. Certiorari denied. John G. 
Pegg and John H. Bustamante for petitioner. William B. 
Saxbe, Attorney General of Ohio, and Gerald A. Donahue, 
First Assistant Attorney General, for respondent.

No. 412. Mc Faddin  Expres s , Inc ., et  al . v . Adley  
Corp , et  al . C. A. 2d Cir. Certiorari denied. Tobias 
Weiss for petitioners. Joseph P. Cooney for respondents. 
Reported below: 363 F. 2d 546.
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No. 124. Sandoval  et  ux . v . Ratti kin , Truste e . 
Ct. Civ. App. Tex., 13th Sup. Jud. Dist. Certiorari 
denied. Roger Butler, Luther E. Jones, Jr., and John 
D. Cofer for petitioners. Reported below: 395 S. W. 
2d 889.

Mr . Just ice  Fort  as , with whom Mr . Just ice  Douglas  
joins, dissenting from the denial of certiorari.

In my judgment, this petition presents important 
issues as to the scope of the requirement, derived from 
the Due Process Clause of the Fourteenth Amendment, 
that state courts in civil actions must afford to each 
litigant a “proper opportunity to present his evidence.” 
Saunders v. Shaw, 244 U. S. 317, 319 (1917). Cf. West-
ern & Atl. R. Co. v. Henderson, 279 U. S. 639 (1929); 
Armstrong v. Manzo, 380 U. S. 545 (1965); Mullane v. 
Central Hanover Tr. Co., 339 U. S. 306 (1950).

Petitioners are illiterate indigents. They speak only 
Spanish. They and their five children have lived for 
many years on the meager homestead involved in this 
case. Petitioners executed a deed to the homestead. 
Respondent is assignee of this deed. Respondent 
brought this action and obtained a judgment confirming 
his title and possessory rights to the property under the 
deed. Petitioners seek review of the judgment of the 
Texas Court of Civil Appeals which affirmed this 
judgment.

At the trial, petitioners were represented by a Legal 
Aid attorney. The trial was perfunctory. After judg-
ment was entered for respondent, petitioners obtained 
new counsel who filed a timely motion for new trial. 
This motion alleged that petitioners had a good and suf-
ficient defense to the action: namely, that the “deed” 
was in truth a mortgage given to secure a debt and that 
respondent took with notice of this fact. The motion 
alleged that this defense was not adduced at trial be-
cause of the default of petitioners’ Legal Aid counsel.
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The trial court held an elaborate hearing on the motion 
for new trial. The Legal Aid lawyer who had repre-
sented petitioners at the trial testified candidly that he 
had not had adequate time to prepare the case, and that 
he was further handicapped by his inability to speak or 
understand Spanish.

Petitioners’ counsel in this Court urge that, in the 
circumstances of this case, the refusal of the trial court 
to grant the timely motion for a new trial deprived pe-
titioners of their rights under the Fourteenth Amend-
ment. I believe that we should grant the writ and rule 
upon the question so presented.

To some extent, a lawyer’s client like a doctor’s patient 
must suffer the consequences of his champion’s mistakes. 
But there are limits; and the courts are and should be 
quick to relieve the client of his lawyer’s default when-
ever that is feasible and does not result in unfairness 
to others. See Mr . Just ice  Black ’s dissent from the 
denial of certiorari in Santana v. United States, ante, 
p. 848. Obviously, this principle applies to the defaults 
of lawyers made available to aid indigents. The measure 
of constitutional protection afforded citizens who are 
recipients of free legal services, whether provided by the 
State or by private charity, is not less than that available 
to those who pay their own way.

While the present case received the careful attention 
of both the trial court and the Court of Civil Appeals 
of Texas, for reasons stated at length in the dissenting 
opinion of Judge Sharpe in the Texas Court of Civil 
Appeals, I am of the opinion that this case deserves and 
requires the consideration of this Court. I would grant 
the petition.

No. 85, Mise. Little , aka  Harden  v . Oregon . Sup. 
Ct. Ore. Certiorari denied. Reported below: 241 Ore. 
557, 407 P. 2d 627.
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No. 418. Marine  Nation al  Exchange  Bank , Ex -
ecutor  v. Govern ment  of  the  Virgin  Isl ands . C. A. 
3d Cir. Motion of John D. Merwin for leave to file 
brief, as amicus curiae, granted. Certiorari denied. 
Warren H. Young and Theodore A. Groenke for peti-
tioner. Alm eric L. Christian for respondent. John D. 
Merwin, pro se, as amicus curiae, in support of the peti-
tion. Reported below: 359 F. 2d 569.

No. 266, Mise. Carro ll  v . Texas . Ct. Crim. App.
Tex. Certiorari denied. Reported below: 397 S. W. 
2d 82.

No. 295, Mise. Weigan d  v . United  States . C. A. 
6th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Kirby W. Patterson for the 
United States.

No. 331, Mise. Mc Curdy  v . Brown , Secret ary  of  
the  Air  Force . C. A. 5th Cir. Certiorari denied. 
Petitioner pro se. Solicitor General Marshall, Assistant 
Attorney General Douglas and David L. Rose for 
respondent. Reported below: 359 F. 2d 491.

No. 409, Mise. Ship p v . United  States . C. A. 6th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Kirby W. Patterson for the 
United States. Reported below: 359 F. 2d 185.

No. 432, Mise. Benne tt  v . Unite d  States . C. A. 
6th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Julia P. Cooper for the United 
States.
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No. 413, Mise. Mass ey  v . Washington . Sup. Ct. 
Wash. Certiorari denied. Reported below: 68 Wash. 
2d 88. 411 P. 2d 422.

No. 424, Mise. Hunt  v . Oliver , Warden . C. A. 
9th Cir. Certiorari denied.

No. 445, Mise. Daniels  v . Cook  Broadcas ting  Co . 
et  al . C. A. 10th Cir. Certiorari denied. R. Bowland 
Ritchie for petitioner. Dale M. Stucky for respondent 
Cook Broadcasting Co. Reported below: 357 F. 2d 649.

No. 472, Mise. Webb  v . United  States . C. A. 6th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Robert G. Maysack for the 
United States.

No. 486, Mise. Fauls  et  al . v . United  States . C. A. 
9th Cir. Certiorari denied.

No. 501, Mise. Piracci  v . New  York . 
N. Y. Certiorari denied.

Ct. App.

No. 555, Mise. Lana  v . New  York . App. Div., Sup.
Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 564, Mise. Olive r  v . United  States . C. A. 7th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Robert G. Maysack for the 
United States. Reported below: 363 F. 2d 15.

No. 577, Mise. Bingha m v . Kentucky . Ct. App. 
Ky. Certiorari denied.
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No. 557, Mise. Woods  v . Rhay , Penitentiary  Su -
per intendent . Sup. Ct. Wash. Certiorari denied. 
Reported below: 68 Wash. 2d 601, 414 P. 2d 601.

No. 571, Mise. Coleman  v . Peyton , Penitent iary  
Superi ntende nt . C. A. 4th Cir. Certiorari denied. 
Reported below: 362 F. 2d 905.

No. 578, Mise. James  v . Calif ornia . Sup. Ct. Cal. 
Certiorari denied.

No. 591, Mise. Olden  v . Elgin  et  al . C. A. 9th 
Cir. Certiorari denied.

No. 592, Mise. Milbra dt  v . Washington  et  al . 
Sup. Ct. Wash. Certiorari denied.

No. 593, Mise. Davis  v . Myers , Correctional  Su -
per intendent . C. A. 3d Cir. Certiorari denied.

No. 595, Mise. Maddaus  v . New  York . Ct. App. 
N. Y. Certiorari denied. Reported below: 17 N. Y. 2d 
625, 216 N. E. 2d 332.

No. 598, Mise. Green  v . United  States . C. A. D. C. 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States.

No. 599, Mise. Bey  et  al . v . Unite d  Stat es . C. A. 
D. C. Cir. Certiorari denied. Reported below: 121 U. S. 
App. D. C. 337, 350 F. 2d 467.

No. 601, Mise. Poulson  v . Turner , Warde n . C. A. 
10th Cir. Certiorari denied. Reported below: 359 F. 
2d 588.
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No. 605, Mise. Mack  v . Maxw ell , Warden . C. A. 
6th Cir. Certiorari denied.

No. 610, Mise. Johnson  v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 616, Mise. Trout  v . Maxwell , Warden . Sup. 
Ct. Ohio. Certiorari denied.

No. 617, Mise. Johnson  v . Dunbar , Correct ions  
Direc tor , et  al . C. A. 9th Cir. Certiorari denied.

No. 618, Mise. Miller  v . Califor nia  et  al . C. A. 
9th Cir. Certiorari denied.

No. 634, Mise. Swi ndle  v . Chancery  Court  of  
Greene  County  et  al . Sup. Ct. Ark. Certiorari de-
nied. Maurice Cathey for petitioner. Reported below: 
240 Ark. 839, 403 S. W. 2d 63.

No. 636, Mise. Tomaiol o  v . United  States . C. A. 
2d Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States.

No. 638, Mise. Gaxiola  v . United  States . C. A. 9th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States.

No. 659, Mise. Schildhaus  v. City  of  New  York . 
Ct. App. N. Y. Certiorari denied. Petitioner pro se. 
J. Lee Rankin for respondent.

No. 667, Mise. Chase  v . Massachus ett s . Sup. Jud. 
Ct. Mass. Certiorari denied. Walter J. Hurley for peti-
tioner. John P. S. Burke for respondent. Reported 
below: 350 Mass. 738, 217 N. E. 2d 195.
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No. 75, Mise. Winters  v . Beck , Penal  Farm  Super -
inte ndent . Sup. Ct. Ark. Certiorari denied. Jack 
Greenberg, James M. Nabrit III and Michael Meltsner 
for petitioner. Bruce Bennett, Attorney General of 
Arkansas, and William Powell Thompson and Fletcher 
Jackson, Assistant Attorneys General, for respondent. 
Reported below: 239 Ark. 1093, 397 S. W. 2d 364.

Mr . Just ice  Stewart , dissenting from the denial of 
certiorari.

The petitioner, an indigent Negro, was arrested on a 
charge of “immorality,” a misdemeanor under an ordi-
nance of Little Rock, Arkansas. Later the same day he 
was brought before the municipal court, where, after 
pleading not guilty, he was tried, convicted, and sen-
tenced to 30 days in jail and a $254 fine, including costs. 
He was unable to pay the fine, so his punishment was 
converted under the Arkansas “dollar-a-day” statute 
(Ark. Stat. Ann. § 19-2416 (1956 Repl. Vol.)) to impris-
onment for 9y2 months.

At his trial the petitioner was not represented by 
counsel. He did not ask for the assistance of counsel 
and was not informed by the trial judge, or by anybody 
else, of any right to counsel, appointed or retained. The 
judge did not advise him of the nature of the charges 
against him, of the possible penalty, or of his right to 
make objections, cross-examine witnesses, present wit-
nesses in his own behalf, or to have a trial de novo in 
the county circuit court under Ark. Stat. Ann. §§ 44-115, 
44-509 (1964 Repl. Vol.). Not surprisingly, the peti-
tioner did not object to the evidence offered by the 
prosecution, did not cross-examine the prosecution wit-
nesses, did not present witnesses in his own behalf, and 
did not exercise his right to a trial de novo in the county 
circuit court. Also not surprisingly, the petitioner did 
not question the vagueness of the charge against him



908

385 U. S.

OCTOBER TERM, 1966.

Ste war t , J., dissenting.

or the validity of converting a sentence of 30 days 
into one of 9% months solely because of his poverty.

From the prison farm where he was incarcerated, the 
petitioner applied to the Supreme Court of Arkansas for 
a writ of habeas corpus, upon the ground that he had 
been unconstitutionally tried and convicted “without the 
benefit of counsel and without being advised of his 
rights to counsel.” The Arkansas Supreme Court denied 
relief, holding that the constitutional rule of Gideon v. 
Wainwright, 372 U. S. 335, does not apply “in misde-
meanor cases.”

This decision of the Supreme Court of Arkansas is in 
conflict with decisions of the United States Court of 
Appeals for the Fifth Circuit, which has held that in-
digent defendants have a constitutional right to counsel 
in misdemeanor cases. McDonald v. Moore, 353 F. 2d 
106; Harvey v. Mississippi, 340 F. 2d 263. This con-
flict must be resolved, unless the Constitution of the 
United States is going to mean ontf thing in Arkansas 
and something else in Mississippi.

In Gideon v. Wainwright, supra, we said that “any per-
son haled into court, who is too poor to hire a lawyer, 
cannot be assured a fair trial unless counsel is provided 
for him. This seems to us to be an obvious truth.” At 
344. No State should be permitted to repudiate those 
words by arbitrarily attaching the label “misdemeanor” 
to a criminal offense.*  I think this Court has a duty to 
resolve the conflict and clarify the scope of Gideon v. 
Wainwright. I do not suggest what the ultimate resolu-
tion of this problem should be, but I do suggest that the 
answer cannot be made to depend upon artificial or arbi-
trary labels of “felony” or “misdemeanor” attached to 

*In Arkansas, some misdemeanors are punishable by up to three 
years’ imprisonment. (Ark. Stat. Ann. §41-805 (1964 Repl. Vol.).)
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criminal offenses by 50 different States. Whatever one’s 
view may be as to the appropriate exercise of this Court’s 
certiorari jurisdiction, surely it is at least our duty to 
see to it that a vital guarantee of the United States 
Constitution is accorded with an even hand in all the 
States.

For these reasons I would grant certiorari, hear argu-
ment, and decide the important issue which this case 
clearly presents.

Mr . Just ice  Black  would also grant the petition for 
certiorari.

No. 91, Mise. Budd  v . Califor nia . Sup. Ct. Cal. 
Certiorari denied. George F. Duke, Marshall W. Krause 
and James B. Schnake for petitioner. Thomas C. Lynch, 
Attorney General of California, Albert W. Harris, Jr., 
Assistant Attorney General, and William D. Stein, Dep-
uty Attorney General, for respondent. Briefs of amici 
curiae, in support of the petition, were filed for the Public 
Defender of Sacramento County, and by Eugene I. 
Lambert for the Washington, D. C., Area Council on 
Alcoholism et al.

Mr . Justice  Fortas , dissenting from the denial of 
certiorari.

This case presents the important question whether 
punishment may constitutionally be inflicted, pursuant 
to § 647 (f) of the California Penal Code, upon a person 
suffering from the disease of alcoholism—as distinguished 
from drunkenness or periodic, voluntary overindulgence 
in intoxicants. The California statute provides, in part, 
that any person “found in any public place under the 
influence of intoxicating liquor ... in such a condition 
that he is unable to exercise care for his own safety or the 
safety of others” is guilty of a misdemeanor. Petitioner

233-653 0 - 67 - 55
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challenges the statute on the ground, among others, that 
its application to him, allegedly an alcoholic, constitutes 
“cruel and unusual punishment” in contravention of the 
Eighth Amendment of the Federal Constitution.

I believe that we should grant the writ. The trial 
court made no finding as to whether petitioner suffered 
from alcoholism, presumably because of its legal conclu-
sion that alcoholism affords no defense to the statutory 
charge. The trial record squarely presents the issue 
whether alcoholism is, as a matter of law, a defense to 
the charge. There is abundant evidence in this record 
to impel a finding that petitioner is an alcoholic, that 
he suffers from an illness which results in inability to 
control either his drinking or certain aspects of behavior 
after he has been drinking. And the constitutional ques-
tions sought to be raised here w’ere presented to each of 
the state courts through which this case has passed.1

It is time for this Court to decide whether persons 
suffering from the illness of alcoholism and exhibiting

1 Petitioner is seeking review of the denial by the California 
Supreme Court of a writ of habeas corpus. Respondent challenges 
our jurisdiction on the ground that petitioner failed to seek review 
here of the summary affirmance by the Appellate Department of 
the California Superior Court, or of that court’s refusal to certify 
the case to the District Court of Appeal. Although determination 
of the jurisdictional issue can be postponed until the case is heard 
on the merits, no reason appears why we cannot properly review 
the denial of habeas corpus. It appears that the California 
Supreme Court, in which petitioner sought a writ of habeas corpus 
in lieu of proceeding here by way of certiorari, had jurisdiction over 
the questions raised. In re Klor, 64 Cal. 2d 816, 415 P. 2d 791 
(1966); In re Zerbe, 60 Cal. 2d 666, 388 P. 2d 182 (1964); see In re 
Jackson, 61 Cal. 2d 500, 393 P. 2d 420 (1964). Accordingly, we 
have jurisdiction to entertain this as a timely petition for review 
of the final decision of the highest court of the State.
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its symptoms or effects may be punished criminally 
therefor. The Court has already held that a State may 
not punish for narcotics addiction, that to do so would 
violate the constitutional prohibition of cruel and un-
usual punishment. Robinson v. California, 370 U. S. 
660 (1962). Mr . Justice  Stew art ’s opinion for the 
Court in Robinson makes it clear that a State may not 
constitutionally inflict punishment for an illness, whether 
the illness be narcotics addiction or the “common cold.” 
Id., at 667.2 We should hear argument in the present 
case to consider whether it presents a situation which 
commands similar constitutional proscription.

The question has great practical and social significance. 
We are told that some 6,000,000 Americans are afflicted 
with alcoholism and that each year more than 1,500,000 
arrests—three of every eight—are for drunkenness. Al-
though we do not know how many of those arrested for 
drunkenness are properly classifiable as alcoholics—that 
is, whose conduct may be traced to illness rather than 

2 This principle, that the sick should be treated in hospitals 
rather than in prisons, is beginning to affect.our society’s view as 
to the disposition even of those who are “ill” but, unlike Robinson, 
are convicted for crimes other than the illness itself. See S. 2191 
and H. R. 9167, bills pending in the Eighty-ninth Congress to 
provide civil commitment rather than imprisonment for certain 
narcotics addicts convicted of federal criminal offenses. See 112 
Cong. Rec. 24401-24421 (Oct. 6, 1966), and especially, the state-
ment of Senator McClellan whose committee reported the Senate bill 
out. According to Senator Ervin, who joined in urging passage, the 
rationale for the proposed legislation is the “proposition . . . that 
drug addiction is primarily a medical problem, not a criminal prob-
lem. . . . We must heed the advice our medical authorities have 
offered for many years and establish procedures for the medical 
treatment of individual addicts designed to cure and rehabilitate 
them so that they can be returned to society as useful, productive 
citizens.” Id., at 24419.
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to choice—there is ample evidence that the number is 
very large.3

Petitioner’s case presents the familiar and dismal 
round of repeated sojourns in the “drunk-tank”; the spec-
tacle of repeated cycles of arrests for “drunkenness,” 
incarceration, release, and arrest for “drunkenness” all 
over again. At age 56, petitioner has a record of more 
than 40 arrests for drunkenness or conduct while drunk. 
There was testimony that petitioner has been an alcoholic 
for over 30 years, that his act of buying liquor, as well 
as drinking to intoxication, is involuntary. In the past 
10 years, he has been through the arrest-release cycle 
more than 20 times.

This record and the medical literature admonish us 
that punishment of alcoholics does society no good. It 
can be applauded only by the uninformed or the sadistic. 
It is neither a deterrent nor a cure for those afflicted. 
On the contrary, as testified here, it is not only ineffective, 
but “particularly antitherapeutic because it increases the 
feelings of worthlessness that all alcoholics have . . . .” 
This does not, of course, mean that alcoholics need be, 
or should be, permitted to endanger themselves and 
others, or to be public nuisances. Each of the 50 States 
has some sort of noncriminal procedure for dealing with 
alcoholics, and in each State some procedure exists or 
can be provided for intelligent, purposeful handling of 
the various aspects of the problem.

Our morality does not permit us to punish for illness. 
We do not impose punishment for involuntary conduct, 
whether the lack of volition results from “insanity,” ad-

3 See 162 Journal of the American Medical Assn. 750 (October 
1956); “Alcoholism,” Public Health Serv. Pub. No. 730 (1960); 
Message of the President to Congress, March 1, 1966, proposing a 
program to attack the disease of alcoholism, 112 Cong Rec 4145 
4147.
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diction to narcotics, or from other illnesses. The use of 
the crude and formidable weapon of criminal punishment 
of the alcoholic is neither seemly nor sensible, neither 
purposeful nor civilized. This Court should determine 
whether it is constitutionally permissible, or whether, as 
the Court of Appeals for the Fourth Circuit4 and four 
of the eight judges of the Court of Appeals for the Dis-
trict of Columbia Circuit5 have held, it is cruel and 
unusual punishment—punishment in the absence of voli-
tional fault, punishment which our Constitution forbids.

Mr . Just ice  Douglas  joins this opinion, believing that 
being an alcohol addict, like being a drug addict, is be-
yond the reach of the criminal law for the reasons stated 
in his concurring opinion in Robinson v. California, 370 
U. S. 660, 668.

No. 558, Mise. Mackenzie  v . Robbi ns , Warden . 
C. A. 1st Cir. Certiorari denied. Mr . Justic e  Douglas  
is of the opinion that certiorari should be granted. John 
H. Quinn, Jr., for petitioner. Richard J. Dubord, Attor-
ney General of Maine, and John W. Benoit, Assistant 
Attorney General, for respondent. Reported below: 364 
F. 2d 45.

Rehearing Denied.
No. 660, October Term, 1965. Jones , Admini stra -

tor  v. United  States , 382 U. S. 975, 383 U. S. 922. 
Motion for leave to file second petition for rehearing 
denied.

* Driver v. H innant, 356 F. 2d 761 (C. A. 4th Cir. 1966).
5 Easter v. District of Columbia, 124 U. S. App. D. C. 33, 361 F. 

2d 50 (1966), in which the entire court agreed that Congress intended 
that District alcoholics not be punished for t.he offense of public 
drunkenness, four of the judges preferring to rest their decision on 
constitutional grounds.
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Miscellaneous Order.
No. ---- . Erie -Lackaw anna  Railroad  Co . et  al . v .

United  States  et  al .
Applications for a stay of enforcement of an order of 

the Interstate Commerce Commission1 authorizing a 
merger of the Pennsylvania R. Co. and the New York 
Central R. Co., pending this Court’s determination of 
appeals from a decision of a three-judge district court in 
the Southern District of New York, 259 F. Supp. 964, 
sustaining the Commission’s order, have been submitted 
to Mr . Justice  Harlan , as the Associate Justice as-
signed to the Second Circuit, by eight railroad com-
panies,1 2 a number of New Jersey and Pennsylvania 
communities,3 and a Pennsylvania R. Co. stockholder.4

Mr . Justic e  Harlan , pursuant to our Rule 50 (6) has 
referred the applications to the Court for disposition. 
Papers in opposition have been submitted by the Inter-
state Commerce Commission and various other parties.5 
In addition, the Baltimore & Ohio R. Co. for itself and 
certain other railroad carriers 6 has filed an appeal, a juris-

1 Order of April 6, 1966, 327 I. C. C. 475, as modified by Order 
of September 16, 1966,---- I. C. C.------ .

2 Erie-Lackawanna R. Co.; Delaware & Hudson R. Corp.; Balti-
more & Ohio R. Co.; Central R. Co. of New Jersey; Chesapeake & 
Ohio R. Co.; Norfolk & Western R. Co.; Reading Co.; Western 
Maryland R. Co.

3 City of Hoboken, City of Union City, Township of North Bergen, 
and Township of Weehawrken (communities in the State of New 
Jersey); Borough of Freedom and City of Scranton (communities 
in the Commonwealth of Pennsylvania).

4 Milton J. Shapp, who appears also as a citizen of Pennsylvania.
5 Pennsylvania R. Co.; New York Central R. Co.; Trustees of the 

New York, New Haven & Hartford R. Co.; States of Connecticut, 
Massachusetts, Rhode Island, and New York; City of Philadelphia; 
Greater Philadelphia Chamber of Commerce and the Chamber of 
Commerce of Greater Pittsburgh.

6 Central R. Co. of New Jersey; Chesapeake & Ohio R. Co.; 
Norfolk & Western R. Co; Reading Co.; Western Maryland R. Co.
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dictional statement, and a motion to accelerate considera-
tion thereof. Similar papers have been filed by Delaware 
& Hudson R. Corp, and Erie-Lackawanna R. Co.

Upon consideration of such applications and motions 
and of all papers filed in opposition, a stay of enforce-
ment of the order of the Interstate Commerce Commis-
sion and the motions to accelerate are hereby granted 
subject to and in accordance with the following expedited 
schedule. See Hannah v. Larche, 361 U. S. 910. Ap-
pellants (who desire to appeal and have not already 
done so) shall file notices of appeal, shall docket the case, 
and shall file jurisdictional statements and briefs on the 
merits on or before November 30, 1966. Appellees shall 
file any motions responsive to the statements as to juris-
diction and briefs on the merits of the case on or before 
December 30, 1966. Appellants shall file their reply 
briefs on or before January 6, 1967. The appeals will 
be consolidated, and all matters involved are set for oral 
argument on January 9, 1967, with a total of four hours 
allotted for argument. Four attorneys will be permitted 
to participate in the oral argument on each side, the 
division of time to be settled among counsel. The cases 
will be heard with typewritten record, but any of the 
parties may print as appendices to their briefs such 
portions of the record as they may desire.

Nothing in this order shall preclude the Interstate 
Commerce Commission from proceeding with its further 
hearings in this matter, now scheduled for October 31, 
1966.

The request of the State of Connecticut for imposition 
of bond is denied.

Edward W. Bourne for Erie-Lackawanna Railroad 
Co., Harry G. Silleck, Jr., for Delaware & Hudson Rail-
road Corp.; George L. Saunders, Jr., Howard J. Trienens 
and Edward K. Wheeler for Baltimore & Ohio Railroad 
Co. et al.; Gordon P. MacDougall for certain New Jersey 
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and Pennsylvania communities; and Gordon P. Mac-
Dougall, Israel Packet and Arthur A. Arsham for Shapp, 
applicants.

Briefs in opposition filed by: Robert W. Ginnane and 
Fritz R. Kahn for the Interstate Commerce Commis-
sion; Hugh B. Cox, Henry P. Sailer and Windsor F. 
Cousins for the Pennsylvania Railroad Co.; James B. 
Gray for New York Central Railroad Co.; Joseph Auer-
bach for Trustees of New York, New Haven & Hartford 
Railroad Co.; Harold M. Mulvey, Attorney General, and 
Samuel Kanell and William J. Lynch, Special Assistant 
Attorneys General, for the State of Connecticut; Edward 
W. Brooke, Attorney General, and David Berman, Assist-
ant Attorney General, for the Commonwealth of Massa-
chusetts; J. Joseph Nugent, Attorney General, and 
Robert M. Schacht, Special Assistant Attorney General, 
for the State of Rhode Island; Louis J. Lefkowitz, At-
torney General, Dunton F. Tynan, Assistant Solicitor 
General, Mortimer Sattler, Assistant Attorney General, 
and Walter J. Myskowski for the State of New York; 
the City of Philadelphia; and by Donald L. Wallace for 
Greater Philadelphia Chamber of Commerce and the 
Chamber of Commerce of Greater Pittsburgh.

October  24, 1966.

Miscellaneous Orders.
No. 100. Klopfer  v . North  Caroli na . Sup. Ct. 

N. C. (Certiorari granted, 384 U. S. 959.) Motion of 
American Civil Liberties Union et al. for leave to file 
brief, as amici curiae, granted. Melvin L. Wulf on the 
motion.

No. 614, Mise. Ruiz v . Dis trict  of  Columbia  Court  
of  General  Sess ions  et  al . Motion for leave to file 
petition for writ of prohibition and/or mandamus denied. 
LeRoy E. Batchelor for petitioner.
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No. 745, Mise. Rogers  v . Lane , Warden . Motion 
for leave to file petition for writ of habeas corpus denied. 
William C. Erbecker for petitioner.

No. 242, Mise. Miller  v . Nebras ka . Motion for 
leave to file petition for writ of habeas corpus denied. 
Petitioner pro se. Clarence A. H. Meyer, Attorney Gen-
eral of Nebraska, and Melvin K. Kammerlohr, Assistant 
Attorney General, for respondent.

No. 223, Mise. Aguilar  v . Oliver ; and
No. 609, Mise. Miller  v . Oliver  et  al . Motions for 

leave to file petitions for writs of habeas corpus denied. 
Treating the papers submitted as petitions for writs of 
certiorari, certiorari denied.

Certiorari Granted.
No. 164. Honda  et  al . v . Katzenba ch , Attorn ey  

General . C. A. D. C. Cir. Certiorari granted. Joseph 
L. Rauh, Jr., and John Silard for petitioners. Solicitor 
General Marshall, Assistant Attorney General Douglas, 
David L. Rose and Richard S. Salzman for respondent. 
Thomas C. Jjynch, Attorney General of California, 
Charles A. O’Brien, Chief Deputy Attorney General, and 
Charles W. Rumph, Deputy Attorney General, for the 
State of California, as amicus curiae, in support of the 
petition. Reported below: 123 U. S. App. D. C. 12, 
356 F. 2d 351.

No. 399. Turner  et  al . v . New  York . Ct. App. 
N. Y. Certiorari granted. Nanette Dembitz for peti-
tioners. Frank S. Hogan for respondent.

No. 456. Afroyim  v . Rusk , Secre tary  of  State . 
C. A. 2d Cir. Certiorari granted. Nanette Dembitz for 
petitioner. Solicitor General Marshall, Assistant Attor-
ney General Vinson, Beatrice Rosenberg and Jerome M. 
Feit for respondent. Reported below: 361 F. 2d 102.
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No. 428. Securi ties  and  Exchange  Comm iss ion  v . 
United  Benefit  Life  Insurance  Co . C. A. D. C. Cir. 
Certiorari granted. Solicitor General Marshall, Nathan 
Lewin, Philip A. Loomis, Jr., Walter P. North and Jacob 
H. Stillman for petitioner. Daniel J. McCauley, Jr., and 
Morris L. Weisberg for respondent. Reported below: 
123 U. S. App. D. C. 305, 359 F. 2d 619.

Certiorari Denied. (See also No. 426, ante, p. 21;
No. 437, ante, p. 22; No. 88, Mise., ante, p. 21;
No. 223, Mise., ante, p. 917; and No. 609, Mise., 
ante, p. 917.

No. 248. Montrie  v . Ohio . Sup. Ct. Ohio. Cer-
tiorari denied. John J. Callahan for petitioner. Harry 
Friberg for respondent.

No. 382. Hammond  et  al . v . United  State s . C. A. 
2d Cir. Certiorari denied. Thomas J. Mazza for peti-
tioners. Solicitor General Marshall, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Julia P. Cooper 
for the United States. Reported below: 360 F. 2d 688.

No. 421. Nash  Miami  Motors , Inc ., et  al . v . Com -
missi oner  of  Inter nal  Reve nue . C. A. 5th Cir. Cer-
tiorari denied. Neal Rutledge and Allan Milledge for 
petitioners. Solicitor General Marshall, Assistant Attor-
ney General Rogovin and Burton Berkley for respond-
ent. Reported below: 358 F. 2d 636.

No. 423. Maryland  Casua lty  Co . v . Seminole  Tribe  
of  Florida , Inc ., et  al . C. A. 5th Cir. Certiorari denied. 
Dwight L. Rogers, Jr., for petitioner. Solicitor General 
Marshall, Assistant Attorney General Weisl, Roger 
P. Marquis and Robert M. Perry for the United States, 
as amicus curiae, in opposition. Reported below: 361 
F. 2d 517.
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No. 433. Mc Graw -Edis on  Co . v . Pref ormed  Line  
Products  Co . C. A. 9th Cir. Certiorari denied. Her-
bert A. Huebner, Richard M. Worrel and Harlan P. 
Huebner for petitioner. Richard F. Stevens and Patrick 
H. Hume for respondent. Reported below: 362 F. 2d 
339.

No. 435. West  et  al . v . Gilbe rt  et  al . C. A. 2d 
Cir. Certiorari denied. Richard H. Wels for petitioners. 
Donald J. Cohn for respondents E. L. Bruce Co., Inc., 
et al., Julian Jawitz for respondent D’Susa and Israel G. 
Seeger for respondents Fio Rito et al. Reported below: 
361 F. 2d 314.

No. 436. Norfolk  Dredging  Co . v . Unite d  Stat es . 
Ct. Cl. Certiorari denied. Francis N. Crenshaw and 
Guiljord D. Ware for petitioner. Solicitor General Mar-
shall for the United States. Reported below: 175 Ct. Cl. 
594, 360 F. 2d 619.

No. 439. Herl ong -Sierra  Homes , Inc . v . Unite d  
State s . C. A. 9th Cir. Certiorari denied. Benjamin 
H. Dorsey and Alvin Landis for petitioner. Solicitor 
General Marshall for the United States. Reported 
below: 358 F. 2d 300.

No. 442. Volkswagen  Interame ricana , S. A. v. 
Rohlsen . C. A. 1st Cir. Certiorari denied. Raymond 
L. Falls, Jr., for petitioner. John D. Marsh for respond-
ent. Reported below: 360 F. 2d 437.

No. 443. Schaber t  v. United  Stat es . C. A. 2d Cir. 
Certiorari denied. Arthur Karger for petitioner. Solici-
tor General Marshall, Assistant Attorney General Vin-
son, Beatrice Rosenberg and Kirby W. Patterson for 
the United States. Reported below: 362 F. 2d 369.
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No. 444. Fis her  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Petitioner pro se. Solicitor General 
Marshall for the United States. Reported below: 359 
F. 2d 59.

No. 445. Martin  et  al . v . Commis si oner  of  Inter -
nal  Revenue . C. A. 7th Cir. Certiorari denied. John 
O’C. FitzGerald for petitioners. Solicitor General Mar-
shall for respondent. Reported below: 358 F. 2d 63.

No. 446. Cent ral  of  Georgia  Rail wa y  Co . et  al . 
v. Altm an  et  al . C. A. D. C. Cir. Certiorari denied. 
Gerhard A. Gesell for petitioners. Victor A. Altman, 
pro se, and for other respondent. Reported below: 124 
U. S. App. D. C. 155, 363 F. 2d 284.

No. 448. City  of  Miam i Beach  v . Kirsn er  et  ux . 
Dist. Ct. App. Fla., 3d Dist. Certiorari denied. Burnett 
Roth for petitioner. John M. Thomson for respondents. 
Reported below: 178 So. 2d 65.

No. 453. Ruth  v . Blue  River  Cons tructo rs  et  al .
C. A. 10th Cir. Certiorari denied. Petitioner pro se. 
Charles R. Ault for respondents.

No. 459. American  Infra -Red  Radian t  Co., Inc ., 
et  al . v. Lambert  Industrie s , Inc ., et  al . C. A. 8th 
Cir. Certiorari denied. J. Matthews Neale for peti-
tioners. Ralph F. Merchant for respondents. Reported 
below: 360 F. 2d 977.

No. 460. Montanaro  v. United  State s . C. A. 2d 
Cir. Certiorari denied. Jerome Lewis for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Robert G. Maysack for 
the United States. Reported below: 362 F. 2d 527.
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No. 454. Wilkes  v . Califo rnia . App. Dept., Super. 
Ct. Cal., County of L. A. Certiorari denied.

No. 461. Life tim e Sidi ng , Inc . v . United  State s . 
C. A. 2d Cir. Certiorari denied. Thomas C. Hartzell 
for petitioner. Solicitor General Marshall, Assistant 
Attorney General Rogovin and Harold C. Wilkenfeld 
for the United States. Reported below: 359 F. 2d 657.

No. 401. Chemical  Bank  New  York  Trust  Co., 
Truste e v . The  Westhamp ton , forme rly  The  Mon -
tauk  Point . C. A. 4th Cir. Motion of the Government 
of the Bundesrepublik Deutschland for leave to file 
brief, as amicus curiae, granted. Certiorari denied. 
William A. Grimes for petitioner. David R. Owen, Sol 
C. Berenholtz and Solomon Kaplan for Fertex Steamship 
Corp, et al., and Bethuel M. Webster for Kheel et al., 
intervenors below. H. Struve Hensel for the Govern-
ment of the Bundesrepublik Deutschland, as amicus 
curiae. Reported below: 358 F. 2d 574.

No. 429. Confeder ated  Sali sh  and  Kootenai  Tribes  
of  the  Flathead  Reserva tion  v . United  State s . 
Ct. Cl. Certiorari denied. The  Chief  Justice  and 
Mr . Justice  Fortas  are of the opinion that certiorari 
should be granted. John W. Cragun and Richard A. 
Baenen for petitioners. Solicitor General Marshall, 
Assistant Attorney General Weisl, Roger P. Marquis 
and Elizabeth Dudley for the United States. Reported 
below: 175 Ct. Cl. 451.

No. 441. Schwar tz  v . Eaton  et  al . C. A. 2d Cir. 
Certiorari denied. Mr . Justi ce  Fortas  took no part in 
the consideration or decision of this petition. Sidney L. 
Garwin for petitioner. Carl E. Newton and M. Lauck 
Walton for respondents Eaton et al. and Thomas F. Daly 
for respondent Young. Reported below: 360 F. 2d 211.
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October 24, 1966. 385 U. S.

No. 458. Hynning , Trust ee  v . Partridge , Truste e , 
et  al . C. A. D. C. Cir. Motion to use record in No. 
766, October Term, 1964, granted. Certiorari denied. 
Clifford J. Hynning, pro se, and John O. Hally and 
Lawrence C. Moore for petitioner. Philip F. Herrick for 
respondents. Reported below: 123 U. S. App. D. C. 287, 
359 F. 2d 271.

No. 160, Mise. Lancey  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Julia Cooper for the United 
States. Reported below: 356 F. 2d 407.

No. 176, Mise. Campb ell  v . United  Stat es . C. A. 
7th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Ronald L. Gainer for the United 
States. Reported below: 355 F. 2d 394.

No. 307, Mise. Ledbe tte r  v . Utah . Sup. Ct. Utah. 
Certiorari denied. George H. Searle for petitioner. Phil 
L. Hansen, Attorney General of Utah, and Ronald N. 
Boyce, Assistant Attorney General, for respondent. Re-
ported below: 17 Utah 2d 353, 412 P. 2d 312.

No. 349, Mise. Graham  v . New  York . Ct. App. 
N. Y. Certiorari denied. Patrick M. Wall and Leon B. 
Polsky for petitioner. Aaron E. Koota for respondent.

No. 466, Mise. Newhous e v . Califo rnia . App. 
Dept., Super. Ct. Cal., County of Sacramento. Certiorari 
denied. S. Carter McMorris for petitioner. Thomas C. 
Lynch, Attorney General of California, and Edsel W. 
Haws and Nelson P. Kempsky, Deputy Attorneys Gen-
eral, for respondent.
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No. 470. Mise. King  v . Califor nia . Dist. Ct. App. 
Cal., 1st App. Dist. Certiorari denied. Reported below: 
240 Cal. App. 2d 389, 49 Cal. Rptr. 562.

No. 532, Mise. Russ v. United  Stat es . C. A. 2d 
Cir. Certiorari denied. Laurence Rosenthal for peti-
tioner. Solicitor General Marshall, Assistant Attorney 
General Vinson and Beatrice Rosenberg for the United 
States. Reported below: 362 F. 2d 843.

No. 607, Mise. Mitchell  v . Oliver , Warden . Sup. 
Ct. Cal. Certiorari denied.

No. 619, Mise. Alcorcha  v . Califor nia . Dist. Ct. 
App. Cal., 1st App. Dist. Certiorari denied.

No. 622, Mise. Virgi l  v . North  Caroli na . Sup. Ct. 
N. C. Certiorari denied. Samuel S. Mitchell and Ro- 
mallus O. Murphy for petitioner. T. W. Bruton, At-
torney General of North Carolina, and Theodore C. 
Brown, Jr., for respondent.

No. 623, Mise. Mead  v . Calif ornia . Dist. Ct. App. 
Cal., 3d App. Dist. Certiorari denied.

No. 626, Mise. Hawki ns  v . Herold , State  Hospi tal  
Direc tor . C. A. 2d Cir. Certiorari denied.

No. 627, Mise. Gregoi re  et  ux . v . National  Bank  
of  Alaska . Sup. Ct. Alaska. Certiorari denied. Edgar 
Paul Boyko for petitioners. Reported below: 413 P. 2d 
27.

No. 628, Mise. Ward  v . Olive r , Warden . Sup. Ct. 
Cal. Certiorari denied. Reported below: 64 Cal. 2d 
672, 414 P. 2d 400.
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October 24, 28, November 7, 1966. 385 U. S.

No. 631, Mise. Jordan  v . Markley , Warden . C. A. 
7th Cir. Certiorari denied.

No. 642, Mise. Hamilton  v . Hamilton . Ct. App. 
Md. Certiorari denied. Louis A. Scholz for petitioner. 
Reported below: 242 Md. 240, 218 A. 2d 684.

Rehearing Denied.
No. 1291, October Term, 1965. Taub  v . Hale , aka  

Randolph  Hale -Alcazar  Theatre , et  al ., 384 U. S. 
1007. Motions for leave to file supplements to petition 
for rehearing denied. Rehearing denied.

No. 574. Masl ows ky  et  al . v . Cass idy , Chairman , 
Illinois  House  of  Repres entativ es Commis sion , 
et  al ., ante, p. 11. Rehearing denied.

October  28, 1966.

Dismissal Under Rule 60.
No. 612. Unite d  States  for  the  Use  and  Benefit  

of  Capoli no  Sons , Inc . v . Elect ronic  & Miss ile  Facil -
iti es , Inc ., et  al . C. A. 2d Cir. Petition for writ of 
certiorari dismissed pursuant to Rule 60 of the Rules of 
this Court. Jack E. Levine for petitioner. Reported 
below: 364 F. 2d 705.

November  7, 1966.

Miscellaneous Orders.
No. 80. Sherman  v . Immigrati on  and  Naturaliza -

tion  Service . C. A. 2d Cir. (Certiorari granted, 384 
U. S. 904.) Motion of Frank C. Newman et al., for 
leave to file brief, as amici curiae, granted. Frank C. 
Newman, pro se, on the motion.
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No. 70. Reed  v . Beto , Correct ions  Direct or . C. A. 
5th Cir. (Certiorari granted, 382 U. S. 1025. Argued 
October 18, 1966.) Motion of petitioner for leave to 
file supplemental brief, after argument, denied. Charles 
W. Tessmer, Clyde W. Woody and Emmett Colvin, Jr., 
on the motion.

No. 114. Vaca  et  al . v . Sipes , Admini strator . Sup. 
Ct. Mo. (Certiorari granted, 384 U. S. 969.) Motions 
of American Federation of Labor and Congress of Indus-
trial Organizations and Swift & Co. for leave to file 
briefs, as amici curiae, granted. J. Albert Woll, Laurence 
Gold and Thomas E. Harris for AFL-CIO, and Robert L. 
Hecker and Earl G. Spiker for Swift & Co. on the motions.

No. 173. Commi ss ioner  of  Internal  Revenue  v . 
Stidge r  et  ux . C. A. 9th Cir. (Certiorari granted, 
ante, p. 809.) John A. Reed, Esquire, of New York, 
N. Y., a member of the Bar of this Court, is invited 
to brief and argue this case, as amicus curiae, in support 
of the judgment below.

No. 871, Mise. Cortinez  v. Flournoy , Sherif f . 
Motion for leave to file petition for writ of habeas corpus 
denied. Treating the papers submitted as a petition for 
writ of certiorari, certiorari denied. Mr . Justice  Black  
and Mr . Justi ce  Stewart  would treat the papers sub-
mitted as a petition for writ of certiorari, and would 
grant certiorari.

No. 681, Mise. Dowd  v . Alabama ;
No . 691, Mise. Saunders  v . Reuss , Clerk , et  al .; 

and
No. 708, Mise. Ship p v . Supre me  Court  of  Cali -

fornia . Motions for leave to file petitions for writs of 
mandamus denied.

233-653 0 - 67 - 56
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November 7, 1966. 385 U.S.

No. 393, Mise. Snow  v . Wainri ght , Correc tions  
Direct or ;

No. 771, Mise. Anders on  v . Calif ornia ; and
No. 804, Mise. In  re  Ortega . Motions for leave to 

file petitions for writs of habeas corpus denied.

Certiorari Granted. (See also No. 1029, October Term, 
1965, ante, p. 26.)

No. 462. Washi ngton  Public  Power  Supply  Sys -
tem  v. Federal  Pow er  Commis sion  et  al . C. A. D. C. 
Cir. Motions of Pacific Northwest Power Co. and the 
State of Oregon to be added as parties respondent 
granted. Certiorari granted and case set for oral argu-
ment immediately following No. 463. Northcutt Ely for 
petitioner. Richard A. Solomon, Howard E. Wahren- 
brock, Peter H. Schiff and Joel Yohalem for Federal 
Power Commission; Francis M. Shea, William H. Demp-
sey, Jr., and Ralph J. Moore, Jr., for Pacific Northwest 
Power Co.; and Robert Y. Thomtom, Attorney General, 
and Richard W. Sabin and Leon L. Hagan, Assistant 
Attorneys General, for the State of Oregon, respondents. 
Allan G. Shepard, Attorney General of Idaho, and T. J. 
Jones III for Idaho Fish and Game Commission; and 
Joseph T. Mijich for Washington State Sportsmen’s 
Council, Inc., et al., intervenors below, in opposition to 
the petition. Reported below: 123 U. S. App. D. C. 
209, 358 F. 2d 840.

No. 480. Warden , Maryla nd  Penite ntiary  v . Hay -
den . C. A. 4th Cir. Certiorari granted. Motion of 
respondent for leave to proceed in jorma pauperis and 
petition for writ of certiorari granted. Thomas B. Finan, 
Attorney General of Maryland, and Franklin Goldstein, 
Assistant Attorney General, for petitioner. Thomas S. 
Currier for respondent. Reported below: 363 F. 2d 647.
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No. 440. Boutili er  v . Immigrati on  and  Naturali -
zati on  Serv ice . C. A. 2d Cir. Certiorari granted. 
Blanch Freedman and Robert Brown for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson and Beatrice Rosenberg for respondent. Reported 
below: 363 F. 2d 488.

No. 463. Udall , Secre tary  of  the  Interior  v . 
Federal  Power  Commis si on  et  al . C. A. D. C. Cir. 
Certiorari granted. Solicitor General Marshall, Assist-
ant Attorney General Weisl, Louis F. Claiborne, Richard 
A. Posner, Roger P. Marquis, S. Billingsley Hill, Frank 
J. Barry, Edward Weinberg, Harry Hogan and Ernest 
J. London for petitioner. Richard A. Solomon, Howard 
E. Wahrenbrock, Peter H. Schiff and Joel Yohalem for 
Federal Power Commission; Francis M. Shea, William 
H. Dempsey, Jr., and. Ralph J. Moore, Jr., for Pacific 
Northwest Power Co.; Robert Y. Thornton, Attorney 
General, and Richard W. Sabin and Leon L. Hagan, 
Assistant Attorneys General, for the State of Oregon; 
Allan G. Shepard, Attorney General of Idaho, and T. J. 
Jones III for Idaho Fish and Game Commission; and 
Joseph T. Mijich for Washington State Sportsmen’s 
Council, Inc., et al., respondents. Reported below: 123 
U. S. App. D. C. 209, 358 F. 2d 840.

Certiorari Denied. (See also No. 630, Mise., ante, p. 36; 
No. 686, Mise., ante, p. 36; and No. 871, Mise., 
supra.)

No. 245. Davis  et  al . v . United  States . C. A. 5th 
Cir. Certiorari denied. Neal Rutledge, Allan Milledge, 
Lester P. Schoene, Hilton R. Carr, Jr., Herbert A. War-
ren, Jr., and Grant Stetter for petitioners. Solicitor Gen-
eral Marshall for the United States. Reported below: 
357 F. 2d 438.
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No. 345. Hickey  et  al . v . United  States . C. A. 
7th Cir. Certiorari denied. Reported below: 360 F. 
2d 127.

No. 417. Klitzner  et  al . v . Commissi oner  of  In -
ternal  Revenue . C. A. 6th Cir. Certiorari denied. 
W. Stuart McCloy for petitioners. Solicitor General 
Marshall and Assistant Attorney General Rogovin for 
respondent.

No. 447. Robillard  et  al . v . New  York . App. Term, 
Sup. Ct. N. ¥., 1st Jud. Dept. Certiorari denied. Shirley 
Fingerhood for petitioners. Frank S. Hogan for 
respondent.

No. 451. Kerestes  v . United  States ; and
No. 455. SoPHER ET AL. V. UNITED STATES. C. A. 

7th Cir. Certiorari denied. Maurice J. Walsh for peti-
tioner in No. 451. Charles A. Bellows for petitioners 
in No. 455. Solicitor General Marshall, Assistant At-
torney General Vinson, Beatrice Rosenberg and Ronald L. 
Gainer for the United States in both cases. Reported 
below: 362 F. 2d 523.

No. 466. Oil  Base , Inc . v . Commis si oner  of  Inter -
nal  Revenue . C. A. 9th Cir. Certiorari denied. BT7- 
son B. Copes and Wellman P. Thayer for petitioner. 
Solicitor General Marshall and Assistant Attorney Gen-
eral Rogovin for respondent. Reported below: 362 F. 
2d 212.

No. 468. Lascher  v . California . Sup. Ct. Cal. 
Certiorari denied. Petitioner pro se. Thomas C. Lynch, 
Attorney General of California, Dan Kaufmann, Assistant 
Attorney General, and A. Wallace Tashima, Deputy At-
torney General, for respondent. Reported below: 64 
Cal. 2d 687, 414 P. 2d 398.
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No. 465. Eminente  v . Johnson  et  al . C. A. D. C. 
Cir. Certiorari denied. George T. Altman for peti-
tioner. Solicitor General Marshall for respondents. 
Reported below: 124 U. S. App. D. C. 56, 361 F. 2d 73.

No. 467. Omicini  v . Califor nia . Sup. Ct. Cal. 
Certiorari denied. Alvin M. Cibula for petitioner.

No. 469. Layton  et  al . v . Selb  Manufacturing  Co . 
et  al . C. A. 8th Cir. Certiorari denied. Jerome J. Duff 
for petitioners. J. Leonard Schermer for Selb Manufac-
turing Co. et al., and Donald S. Siegel for International 
Association of Machinists. District No. 9, respondents. 
Reported below: 359 F. 2d 715.

No. 470. Interna tional  Broth erho od  of  Team -
ster s , Chauff eurs , Warehousem en  & Help ers  of  
America  et  al . v . National  Media tion  Board  et  al . 
C. A. D. C. Cir. Certiorari denied. Herbert S. Thatcher 
and David Previant for petitioners. Solicitor General 
Marshall for National Mediation Board et al., and Ed-
ward J. Hickey, Jr., and James L. Highsaw, Jr., for 
Brotherhood of Railway & Steamship Clerks, respondents. 
Reported below: 124 U. S. App. D. C. 182, 363 F. 2d 311.

No. 471. Miller  v . Udall , Secretary  of  the  In -
teri or . C. A. D. C. Cir. Certiorari denied. Petitioner 
pro se. Solicitor General Marshall, Assistant Attorney 
General Weisl, Roger P. Marquis and A. Donald Mileur 
for respondent.

No. 472. Chauf feu rs , Teamst ers  & Help ers  “Gen -
eral '’ Local  No . 200 v. National  Labor  Relat ions  
Board . C. A. D. C. Cir. Certiorari denied. David Leo 
Uelmen for petitioner. Solicitor General Marshall, 
Arnold Ordman, Dominick L. Manoli and Norton J. 
Come for respondent.
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November 7, 1966. 385 U. S.

No. 474. Home  Shipp ing  Co ., S. A., as  owner  of  
The  Cosmic  v . United  Stat es . C. A. 3d Cir. Cer-
tiorari denied. Eli Ellis and David C. Wood for peti-
tioner. Solicitor General Marshall for the United States. 
Reported below: 359 F. 2d 435.

No. 476. Woodards  v . Ohio . Sup. Ct. Ohio. Cer-
tiorari denied. Bernard A. Berkman, Larry S. Gordon 
and Joshua J. Kancelbaum for petitioner. Paul J. Mikus 
and John B. Otero for respondent. Reported below: 
6 Ohio St. 2d 14, 215 N. E. 2d 568.

No. 478. Chew ning  et  ux . v . Commiss ioner  of  
Internal  Revenue . C. A. 4th Cir. Certiorari denied. 
Roger Q. White for petitioners. Solicitor General 
Marshall and Assistant Attorney General Rogovin for 
respondent. Reported below: 363 F. 2d 441.

No. 479. Findla y  et  al . v . David  B. Findlay , Inc ., 
et  al . Ct. App. N. Y. Certiorari denied. Milton 
Pollack for petitioners. J. Kenneth Campbell for re-
spondents. Reported below: 18 N. Y. 2d 12, 218 N. E. 
2d 531.

No. 484. Allsta te  Insuran ce  Co. et  al . v . Lanie r , 
Commi ssi oner  of  Insurance  for  North  Carolina . 
C. A. 4th Cir. Certiorari denied. Herbert A. Bergson, 
Howard Adler, Jr., and Donald L. Hardison for peti-
tioners. Thomas Wade Bruton, Attorney General of 
North Carolina, and Charles D. Barham, Jr., Assistant 
Attorney General, for respondent. Reported below: 361 
F. 2d 870.

No. 485. Otto  v . Mayor  of  Dayton  et  al . C. A. 
6th Cir. Certiorari denied. Petitioner pro se. Edwin 
L. Roe for respondents.
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No. 482. Maryla nd  for  the  Use  of  Costas  et  al . 
v. Atlanti c  Aviatio n  Corp . C. A. 3d Cir. Certiorari 
denied. Theodore E. Wolcott for petitioners. Donald 
A. Robinson for respondent. Reported below: 361 F. 
2d 873.

No. 487. Will iams  v . Anderson . C. A. 3d Cir. 
Certiorari denied. Louis Lipschitz for petitioner. Re-
ported below: 361 F. 2d 335.

No. 489. Kingdom  of  Gree ce , Ministr y  of  Com -
mer ce , Purch ase  Directorate  v . Petrol  Shippi ng  
Corp . C. A. 2d Cir. Certiorari denied. Arthur M. 
Becker for petitioner. Eli Ellis for respondent. Re-
ported below: 360 F. 2d 103.

No. 490. Ameri can  Manufacturers  Mutual  In -
surance  Co. et  al . v. American  Broadcasting - 
Paramount  Theat res , Inc . Ct. App. N. Y. Certiorari 
denied. Herbert Brownell for petitioners. Clarence 
Fried for respondent.

No. 492. Smith , Admin istra trix  v . Union  Oil  Co ., 
Inc ., et  al . Sup. Ct. Cal. Certiorari denied. Ellis J. 
Horvitz for petitioner. L. Robert Wood for respondents.

No. 493. Ralph  et  al . v . Tidewat er  Construc tion  
Corp , et  al . C. A. 4th Cir. Certiorari denied. Henry 
E. Howell, Jr., for petitioners. George D. Gibson and 
E. Milton Farley III for respondents. Reported below: 
361 F. 2d 806.

No. 494. Haine  v . United  Stat es . Ct. Cl. Certiorari 
denied. Elmer Fried for petitioner. Solicitor General 
Marshall for the United States.
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November 7, 1966. 385 U. S.

No. 506. Depart ment  of  Fish  and  Game  of  Cali -
for nia  v. Federal  Power  Comm is si on  et  al .; and

No. 569. Pacif ic  Power  & Light  Co . v . Federal  
Power  Commis si on  et  al . C. A. 9th Cir. Certiorari 
denied. Thomas C. Lynch, Attorney General of Cali-
fornia, and Burton J. Gindler, Deputy Attorney General, 
for petitioner in No. 506. Gregory A. Harrison and 
Malcolm T. Dungan for petitioner in No. 569. Solicitor 
General Marshall, Richard A. Solomon, Howard A. 
Wahrenbrock and Joseph B. Hobbs for Federal Power 
Commission, respondent in both cases.

Brief of amici curiae, in support of the petition in 
No. 506, was filed by: Darrell F. Smith, Attorney Gen-
eral, and Jordan Green, Assistant Attorney General, for 
the State of Arizona; Arthur K. Bolton, Attorney Gen-
eral, and George J. Hearn III and Marshall R. Sims, 
Assistant Attorneys General, for the State of Georgia; 
Allan G. Shepard, Attorney General, and T. J. Jones III 
for the State of Idaho; Lawrence F. Scalise, Attorney 
General, and Robert B. Seism, Assistant Attorney Gen-
eral, for the State of Iowa; Frank J. Kelley, Attorney 
General, Robert A. Derengoski, Solicitor General, and 
Nicholas V. Olds, Assistant Attorney General, for the 
State of Michigan; Harvey Dickerson, Attorney General, 
and Daniel J. Olguin, Deputy Attorney General, for the 
State of Nevada; T. Wade Bruton, Attorney General, 
and Millard R. Rich, Jr., Assistant Attorney General, for 
the State of North Carolina; Charles Nesbitt, Attorney 
General, and Joseph C. Muskrat, Assistant Attorney Gen-
eral, for the State of Oklahoma; Robert Y. Thornton, 
Attorney General, and George S. Woodworth, Assistant 
Attorney General, for the State of Oregon; Edward Fried-
man, Attorney General, and Richard H. Kutz, Deputy 
Attorney General, for the Commonwealth of Pennsyl-
vania; Frank L. Farrar, Attorney General, for the State 
of South Dakota; Robert Y. Button, Attorney General,
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and Kenneth C. Patty, First Assistant Attorney General, 
for the Commonwealth of Virginia; and John J. O’Con-
nell, Attorney General, and Joseph L. Coniff, Mike 
Johnston and John R. Miller, Assistant Attorneys Gen-
eral, for the State of Washington. Reported below: 359 
F. 2d 165.

No. 498. Lipset t  Steel  Products , Inc . v . Mosle y  
et  al .; and

No. 550. Cia . Mar . Adra , S. A. v. Mosley . C. A. 2d 
Cir. Certiorari denied. Edmund F. Lamb for petitioner 
in No. 498. Victor S. Cichanowicz for petitioner in No. 
550 and for Cia. Mar. Adra, S. A., respondent in No. 498. 
George J. Engelman for Mosley, respondent in both 
cases. Reported below: 362 F. 2d 118.

No. 499. New  Mexico  Public  Service  Comm iss ion  
et  al . v. Community  Public  Service  Co . Sup. Ct. 
N. M. Certiorari denied. Boston E. Witt, Attorney 
General of New Mexico, Leland Stone, Special Assistant 
Attorney General, and William M. Siegenthaler for peti-
tioners. Ross L. Malone and Bennett L. Smith for re-
spondent. Reported below: 76 N. M. 314, 414 P. 2d 675.

No. 501. Kindel l  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. William E. Ladin for petitioner.

No. 503. Bear  Sales  Co . et  al . v . Federal  Trade  
Commis sion . C. A. 7th Cir. Certiorari denied. Charles 
Rowan and Willis Hagen for petitioners. Solicitor Gen-
eral Marshall and James Mcl. Henderson for respond-
ent. Reported below: 362 F. 2d 96.

No. 514. Bronner  v . Goldman  et  al . C. A. 1st 
Cir. Certiorari denied. Petitioner pro se. John F. X. 
Gaquin for respondents. Reported below: 361 F. 2d 759.
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November 7, 1966. 385 U.S.

No. 504. Schip ani  v. Unite d  State s . C. A. 2d Cir. 
Certiorari denied. Jacob P. Lefkowitz for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Rogovin, Joseph M. Howard and John P. Burke for the 
United States. Reported below: 362 F. 2d 825.

No. 509. Devers  v . Capit al  Investors  Co . et  al . 
C. A. 4th Cir. Certiorari denied. Josiah Lyman and 
Wallace L. Schubert for petitioner. Keith L. Seegmiller 
for respondent Capital Investors Co., and Joseph B. 
Hyman for respondent Morrison. Reported below: 360 
F. 2d 462.

No. 510. Stein  v . United  States . C. A. 5th Cir. 
Certiorari denied. Henry Klepak for petitioner. Solic-
itor General Marshall, Assistant Attorney General Rogo-
vin and John M. Brant for the United States. Reported 
below: 363 F. 2d 587.

No. 512. Noel  v . Indiana . Sup. Ct. Ind. Certiorari 
denied. J. Frederick Hoffman for petitioner. John J. 
Dillon, Attorney General of Indiana, and Douglas B. 
McFadden, Deputy Attorney General, for respondent. 
Reported below: — Ind.---- , 215 N. E. 2d 539.

No. 515. Gullo  v. Lamber t  et  al . C. A. D. C. Cir. 
Certiorari denied. Joseph Samuel Gullo for petitioner.

No. 520. New ton  et  al . v . South  Caroli na  Council  
of  Milk  Producers , Inc ., et  al . C. A. 4th Cir. Cer-
tiorari denied. Ernest F. Hollings for petitioners. Lynn 
C. Paulson and H. W. C. Furman for respondents. 
Reported below: 360 F. 2d 414.

No. 524. Izzi v. Rezzolla  et  al . Sup. Ct. Pa. Cer-
tiorari denied. Reported below: 420 Pa. 643, 218 A. 2d 
916.
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No. 523. Winn -Dixie  Stores , Inc . v . National  
Labor  Relat ions  Board . C. A. 5th Cir. Certiorari 
denied. 0. R. T. Bowden for petitioner. Solicitor Gen-
eral Marshall, Arnold Ordman, Dominick L. Manoli and 
Norton J. Come for respondent. Reported below: 361 
F. 2d 512.

No. 531. International  Brotherhood  of  Elect ri -
cal  Workers  et  al . v . Ryan  et  al . C. A. 7th Cir. 
Certiorari denied. Louis Sherman, Lester Asher, Ben-
jamin L. Jacobson and Charles R. Donnenfeld for peti-
tioners. William S. Grotefeld for respondents. Reported 
below: 361 F. 2d 942.

No. 244. Brotherhood  of  Railroad  Trainmen  
et  al . v. Jacksonvi lle  Termi nal  Co . et  al . Dist. Ct. 
App. Fla., 1st Dist. Certiorari denied. Mr . Justice  
Fortas  took no part in the consideration or decision of 
this petition. Neal Rutledge and Allan Milledge for 
petitioners. Paul A. Porter, Abe Krash, Dennis G. 
Lyons and Daniel A. Rezneck for respondent Jackson-
ville Terminal Co.

No. 507. Kahn  v . Fox . Sup. Ct. Pa. Certiorari 
denied. Mr . Just ice  Black  and Mr . Justice  Douglas  
are of the opinion that certiorari should be granted. 
Mr . Justic e Fortas  took no part in the consideration 
or decision of this petition. Thurman Arnold for peti-
tioner. Reported below: 421 Pa. 563, 221 A. 2d 181.

No. 186, Mise. Roach  v . Georgia . Sup. Ct. Ga. 
Certiorari denied. L. Hugh Kemp for petitioner. Arthur 
K. Bolton, Attorney General of Georgia, and G. Ernest 
Tidwell, Executive Assistant Attorney General, for re-
spondent. Reported below: 221 Ga. 783, 147 S. E. 
2d 299.
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No. 180, Mise. Jones  v . United  States . C. A. D. C. 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Donald I. Bierman for the 
United States.

No. 192, Mise. Frayer  v . Utah . Sup. Ct. Utah. 
Certiorari denied. Petitioner pro se. Ronald N. Boyce, 
Assistant Attorney General of Utah, for respondent. 
Reported below: 17 Utah 2d 288, 409 P. 2d 968.

No. 206, Mise. Booth  v . Rhay , Penitentiary  Su -
peri ntendent . Sup. Ct. Wash. Certiorari denied. 
Petitioner pro se. John J. O’Connell, Attorney General 
of Washington, and Stephen C. Way and Paul J. Murphy, 
Assistant Attorneys General, for respondent.

No. 207, Mise. Brawne r  v . Georgia . Sup. Ct. Ga. 
Certiorari denied. John H. Ruffin, Jr., for petitioner. 
Arthur K. Bolton, Attorney General of Georgia, and 
G. Ernest Tidwell, Executive Assistant Attorney General, 
for respondent.

No. 209, Mise. Mc Donald  v . United  States . C. A. 
10th Cir. Certiorari denied. Benjamin F. Napheys, Jr., 
for petitioner. Solicitor General Marshall, Assistant At-
torney General Vinson, Beatrice Rosenberg and Robert 
G. May sack for the United States. Reported below: 356 
F. 2d 980.

No. 267, Mise. New  York  ex  rel . Anonymo us  v . 
La  Burt , State  Hospi tal  Direct or . Ct. App. N. Y. 
Certiorari denied. Morton Birnbaum for petitioner. 
Louis J. Lejkowitz, Attorney General of New York, for 
respondent. Reported below: 17 N. Y. 2d 738, 217 
N. E. 2d 31.
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No. 212, Mise. Sniedzins  v . United  States . C. A. 
5th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Mervyn Hamburg for the United 
States. Reported below: 354 F. 2d 1004.

No. 219, Mise. Mason  v . Wainwright , Correcti ons  
Direct or . Sup. Ct. Fla. Certiorari denied. Petitioner 
pro se. Earl Eaircloth, Attorney General of Florida, and 
Wallace E. Allbritton, Assistant Attorney General, for 
respondent.

No. 288, Mise. Belk  v . Kentucky . Ct. App. Ky. 
Certiorari denied. Petitioner pro se. Robert Matthews, 
Attorney General of Kentucky, and Joseph H. Eckert, 
Assistant Attorney General, for respondent.

No. 306, Mise. Cota  v . Eyman , Warden . Sup. Ct. 
Ariz. Certiorari denied. Petitioner pro se. Darrell F. 
Smith, Attorney General of Arizona, and James S. Tegart, 
Assistant Attorney General, for respondent.

No. 330, Mise. Bates  v . Meadows , Acti ng  Warden . 
C. A. 6th Cir. Certiorari denied. Petitioner pro se. 
Henry C. Foutch, Assistant Attorney General of Tennes-
see, and Ed R. Davies for respondent. Reported below: 
358 F. 2d 674.

No. 446, Mise. Cantre ll  v . United  Stat es . Ct. Cl. 
Certiorari denied. Petitioner pro se. Solicitor General 
Marshall for the United States.

No. 448, Mise. Andrew s  v . Holman , Warden . C. A. 
5th Cir. Certiorari denied. Petitioner pro se. Rich-
mond M. Flowers, Attorney General of Alabama, 
and David W. Clark, Assistant Attorney General, for 
respondent.
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No. 474, Mise. Jackso n  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Joe B. Goodwin for petitioner. 
Waggoner Carr, Attorney General of Texas, Hawthorne 
Phillips, First Assistant Attorney General, T. B. Wright, 
Executive Assistant Attorney General, and Howard M. 
Fender, Assistant Attorney General, for respondent. 
Reported below: 403 S. W. 2d 145.

No. 489, Mise. Ferguson  v . Kentucky . Ct. App. 
Ky. Certiorari denied. Charles E. Keller for petitioner. 
Reported below: 401 S. W. 2d 225.

No. 544, Mise. Lancas ter  v . Fogliani , Warde n . 
Sup. Ct. Nev. Certiorari denied. Petitioner pro se. 
Harvey Dickerson, Attorney General of Nevada, for 
respondent.

No. 546, Mise. Rivera  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Milton Eisenberg for 
petitioner. Solicitor General Marshall, Assistant Attor-
ney General Vinson, Beatrice Rosenberg and Julia P. 
Cooper for the United States. Reported below: 124 
U. S. App. D. C. 99, 361 F. 2d 553.

No. 554, Mise. La  Vergne  v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied. A. Lee Estep for petitioner. 
Reported below: 64 Cal. 2d 265, 411 P. 2d 309.

No. 560, Mise. Smith  v . Cavell , Correction al  
Supe rinten dent . C. A. 3d Cir. Certiorari denied.

No. 581, Mise. Towns end  v . Ogilvie , Sherif f , 
et  al . C. A. 7th Cir. Certiorari denied. William R. 
Ming, Jr., for petitioner. Daniel P. Ward and Edward 
J. Hladis for respondents. Reported below: 360 F 2d 
925.
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No. 600, Mise. Schnep p v. Nevada . Sup. Ct. Nev. 
Certiorari denied. Petitioner pro se. Harvey Dickerson, 
Attorney General of Nevada, and William J. Raggio for 
respondent. Reported below: 82 Nev. 257, 415 P. 2d 
619.

No. 602, Mise. Wald on  v . Unite d  States . C. A. 
7th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States. Reported 
below: 362 F. 2d 155.

No. 613, Mise. Cox v. Burke , Warden . C. A. 7th 
Cir. Certiorari denied. Reported below: 361 F. 2d 183.

No. 643, Mise. Kostal  v . Colora do . Sup. Ct. Colo. 
Certiorari denied. Donald P. MacDonald for petitioner. 
Reported below: ---- Colo. —, 414 P. 2d 123.

No. 647, Mise. Howard  v . Rhay , Penitent iary  Su -
peri ntend ent . Sup. Ct. Wash. Certiorari denied.

No. 649, Mise. Montayne  v . Utah . Sup. Ct. Utah. 
Certiorari denied. George H. Searle for petitioner.

No. 651, Mise. Stev ens on  v . Mancusi , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 654, Mise. Braxton  v . Peyton , Penitenti ary  
Superi ntende nt . C. A. 4th Cir. Certiorari denied. 
Reported below: 365 F. 2d 563.

No. 656, Mise. Cerny  v . Rhay , Penitent iary  Su -
perint endent . Sup. Ct. Wash. Certiorari denied.

No. 658, Mise. Spies el  v . Roos . C. A. 2d Cir. Cer-
tiorari denied.
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No. 660, Mise. Avey  v . Boslow , Inst itut ion  Di-
recto r , et  al . Ct. App. Md. Certiorari denied. Karl 
G. Feissner for petitioner. Thomas B. Finan, Attorney 
General of Maryland, and Franklin Goldstein, Assistant 
Attorney General, for respondent. Reported below: 243 
Md. 16, 221 A. 2d 397.

No. 662, Mise. Harri s v . Rhay , Penitentiary  Su -
perin tendent . C. A. 9th Cir. Certiorari denied. 
Francis Conklin for petitioner.

No. 665, Mise. Webb  v . Beto , Correc tions  Direc tor . 
C. A. 5th Cir. Certiorari denied. Reported below: 362 
F. 2d 105.

No. 670, Mise. Ludwi g  v . Fay , Warden . C. A. 2d 
Cir. Certiorari denied.

No. 671, Mise. Spry  v . Oberhauser  et  al . Sup. Ct. 
Cal. Certiorari denied.

No. 674, Mise. Moore  v . Mancus i, Warden . C. A. 
2d Cir. Certiorari denied.

No. 675, Mise. Trailor  v . New  Jerse y  et  al . C. A. 
3d Cir. Certiorari denied.

No. 676, Mise. Hogue  v . United  State s . C. A. 9th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States.

No. 678, Mise. Allen  v . Maryland . C. A. 4th Cir. 
Certiorari denied.

No. 682, Mise. Carroll  v . Crouse , Warden . C. A. 
10th Cir. Certiorari denied. Reported below: 361 F. 
2d 903.
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No. 680, Mise. Rucker  v . Johnson , Clerk  of  Dis -
trict  Court . C. A. 6th Cir. Certiorari denied.

No. 685, Mise. Stiltner  v . Rhay , Penit enti ary  
Superinte ndent , et  al . C. A. 9th Cir. Certiorari 
denied.

No. 688, Mise. Storch  v . Maroney , Corre ction al  
Superi ntendent . C. A. 3d Cir. Certiorari denied. 
Reported below: 363 F. 2d 149.

No. 692, Mise. Hilli ard  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Bernard A. Golding for peti-
tioner. Reported below: 401 S. W. 2d 814.

No. 697, Mise. Tuggl e  v . Brown , Secre tary  of  the  
Air  Force . C. A. 5th Cir. Certiorari denied. Peti-
tioner pro se. Solicitor General Marshall, Acting Assist-
ant Attorney General Doolittle and David L. Rose for 
respondent. Reported below: 362 F. 2d 801.

No. 700, Mise.
Super intenden t .

Porter  v . Peyton , Penitentiary  
C. A. 4th Cir. Certiorari denied.

No. 702, Mise. Titus  v . New  Hamp shi re . Sup. Ct.
N. H. Certiorari denied. Reported below: 107 N. H. 
215, 220 A. 2d 154.

No. 706, Mise. Dana  v . Tracy , Sheri ff . C. A. 1st 
Cir. Certiorari denied. Petitioner pro se. George C. 
West, Deputy Attorney General of Maine, for respond-
ent. Reported below: 360 F. 2d 545.

No. 709, Mise. Elliott  v . Calif ornia . Dist. Ct. 
App. Cal., 2d App. Dist. Certiorari denied. Reported 
below: 241 Cal. App. 2d 659, 50 Cal. Rptr. 757.

233-653 0 - 67 - 57
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No. 715, Mise. Hoff man  v . Penns ylva nia . C. A. 
3d Cir. Certiorari denied.

No. 721, Mise. Masucci  v . Harris on , Warden , et  al . 
C. A. 2d Cir. Certiorari denied.

No. 728, Mise. Huskey  v . California . Dist. Ct. 
App. Cal., 2d App. Dist. Certiorari denied.

No. 733, Mise. Asber ry  v . Wils on , Warden . C. A. 
9th Cir. Certiorari denied.

No. 552, Mise. Clarke  v . Tenness ee . Sup. Ct. 
Tenn. Certiorari denied. Mr . Just ice  Douglas  is of 
the opinion that certiorari should be granted. James H. 
Bateman and Charles Galbreath for petitioner. George 
F. McCanless, Attorney General of Tennessee, and Edgar 
P. Calhoun, Assistant Attorney General, for respondent. 
Reported below: ----Tenn.----- , 402 S. W. 2d 863.

No. 635, Mise. Callahan  v . Indiana . Sup. Ct. Ind. 
Motion for leave to supplement the petition granted. 
Certiorari denied. William C. Erbecker for petitioner. 
John J. Dillon, Attorney General of Indiana, and Michael 
V. Gooch, Deputy Attorney General, for respondent. 
Reported below: ---- Ind. ---- , 214 N. E. 2d 648.

No. 693, Mise. Skolnick  v . Pucett i et  al . Sup. Ct. 
Ill. Petition for writ of certiorari and for other relief 
denied.

Rehearing Granted. (See No. 1029, October Term, 1965, 
ante, p. 26.)

Rehearing Denied.
No. 407. Neely  v . Houst on  Oilers , Inc ., ante, p. 

840. Petition for rehearing and application for stay or 
injunction prohibiting trial court from obeying mandate 
denied.
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No. 146. Delaney  v . United  Services  Life  Insur -
ance  Co., ante, p. 846;

No. 332. Bookca se , Inc ., et  al . v . Leary , Commi s -
sioner  of  Police  of  the  City  of  New  York , et  al ., 
ante, p. 12;

No. 262, Mise. Norris  v . United  State s , ante, p. 871;
No. 411, Mise. Hoard  v . Dutton , Acting  Warden , 

et  al ., ante, p. 881;
No. 450, Mise. Mc Coy  v . Pres ton , ante, p. 805;
No. 481, Mise. Tse rmen gas  v . Krop p, Warden , ante, 

p. 805;
No. 502, Mise. Comley  v . United  States , ante, p. 

885; and
No. 509, Mise. Belcher  v . California , ante, p. 886. 

Petitions for rehearing denied.

November  9, 1966.

Dismissal Under Rule 60.
No. 896, Mise. Davis  v . Unite d States  Distr ict  

Court  for  the  Northern  Distr ict  of  Calif orni a  
et  al . Motion for leave to file petition for writ of 
habeas corpus dismissed pursuant to Rule 60 of the 
Rules of this Court.

November  14, 1966.

Miscellaneous Orders.
No. 216. National  Labor  Relati ons  Board  v . Allis - 

Chalmers  Manufacturing  Co . et  al . C. A. 7th Cir. 
(Certiorari granted, ante, p. 810.) Motion to remove case 
from summary calendar denied. Joseph L. Rauh, Jr., 
John Silard and Stephen I. Schlossberg for International 
Union, UAW-AFL-CIO (Locals 248 and 401), on the 
motion.
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No. 136. Swann  et  al . v . Adams , Secretar y of  
State  of  Florida , et  al . Appeal from D. C. S. D. Fla. 
(Probable jurisdiction noted, ante, p. 808.) Motion of 
John A. Davis et al. for leave to participate in oral argu-
ment, as amici curiae, denied. David Popper, Stewart 
D. Allen and John M. Dyer on the motion.

No. 555. Rainw ater  et  al . v . Florida . Dist. Ct. 
App. Fla., 3d Dist. The Solicitor General is invited to 
file a brief expressing the views of the United States.

No. 648. Clewi s v . Texas . Ct. Crim. App. Tex. 
(Certiorari granted, ante, p. 814.) Motion for the ap-
pointment of counsel granted, and it is ordered that 
Reagan H. Legg, Esquire, of Midland, Texas, a member 
of the Bar of this Court, be, and he is hereby, appointed 
to serve as counsel for the petitioner in this case.

No. 828, Mise. Wooten  v . Henders on , Warden ;
No. 839, Mise. Hardis on  v . Dunbar , Corre ctio ns  

Direct or ; and
No. 853, Mise. Pope  v . Parker , Warden , et  al . Mo-

tions for leave to file petitions for writs of habeas corpus 
denied.

No. 832, Mise. Gretsinger  v . Wil son , Warden , 
et  al . Motion for leave to file petition for writ of habeas 
corpus denied. Treating the papers submitted as peti-
tion for writ of certiorari, certiorari denied.

No. 750, Mise. Hite  v . Holman , Warden , et  al .;
No. 801, Mise. Biggs  v . Camp bell , Chief  Judge , 

U. S. Dis trict  Court , et  al .;
No. 825, Mise. Hollingshe ad  v . Suprem e Court  

of  Florida ; and
No. 826, Mise. Lawre nce  v . Texas . Motions for 

leave to file petitions for writs of mandamus denied.
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No. 813, Mise. Furtak  v . Mancus i , Warden . Mo-
tion for leave to file petition for writ of mandamus and 
for other relief denied.

Certiorari Granted. (See No. 477, ante, p. 92.)

Certiorari Denied. (See No. 473, ante, p. 97; No. 669, 
Mise., ante, p. 96; and No. 832, Mise., supra.)

No. 508. Flying  Tiger  Line , Inc . v . Murphy  et  al . 
C. A. D. C. Cir. Certiorari denied. Myer Feldman 
and Alvin Friedman for petitioner. Solicitor General 
Marshall, Assistant Attorney General Sanders, David L. 
Rose, Harvey L. Zuckman and Joseph B. Goldlnan for 
Murphy et al., and Warren E. Baker for Trans World 
Airlines, Inc., respondents.

No. 511. Higgins  v . Unite d  Stat es . C. A. 7th Cir. 
Certiorari denied. R. Eugene Pincham and Charles B. 
Evins for petitioner. Solicitor General Marshall, Assist-
ant Attorney General Vinson, Beatrice Rosenberg and 
Julia P. Cooper for the United States. Reported below: 
362 F. 2d 462.

No. 517. Willi ams  v . United  States . C. A. 5th Cir. 
Certiorari denied. Petitioner pro se. Solicitor General 
Marshall, Assistant Attorney General Vinson, Beatrice 
Rosenberg and Robert G. Maysack for the United States.

No. 533. Mene  Grande  Oil  Co . v . Mobil  Tankers  
Co., S. A., et  al . C. A. 3d Cir. Certiorari denied. 
Eugene Underwood for petitioner. Leslie C. Krusen for 
respondents. Reported below: 363 F. 2d 611.

No. 537. Marshall  et  al . v . Oliver , Pres ident  of  
Richmond  Prof ess iona l  Institute , et  al . Sup. Ct. 
App. Va. Certiorari denied. Howard H. Carwile for 
petitioners.
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No. 532. Retail  Liquor  Deal ers  Ass ociation  of  
Louis iana , Inc ., et  al . v . Reyno lds , dba  Larry  & Katz , 
et  al . Sup. Ct. La. Certiorari denied. Benjamin H. 
Dorsey for petitioners. Saul Stone and Paul 0. H. Pig-
man for respondents. Reported below: 249 La. 127, 185 
So. 2d 794.

No. 534. Spence , dba  Gef f  Seed  & Grain  Co . v . 
Balti more  & Ohio  Rail road  Co . C. A. 7th Cir. Cer-
tiorari denied. Leslie N. Jones for petitioner. Hugh J. 
Graham, Jr., for respondent. George E. Merker, Jr., for 
Illinois Agricultural Association, as amicus curiae, in 
support of the petition. Reported below: 360 F. 2d 887. ■*»

No. 535. Continent al  Can  Co ., Inc . v . Donahue , 
Tax  Commis sio ner  of  Ohio , et  al . Sup. Ct. Ohio. 
Certiorari denied. Helmer R. Johnson for petitioner. 
William B. Saxbe, Attorney General of Ohio, Gerald A. 
Donahue, First Assistant Attorney General, and Edgar L. 
Lindley, Assistant Attorney General, for respondents. 
Reported below: 5 Ohio St. 2d 224, 215 N. E. 2d 400.

No. 538. Potts  et  al . v . Mc Cast lain , Commis sioner  
of  Revenue s of  Arkan sas . Sup. Ct. Ark. Certiorari 
denied. Nathan L. Schoenfeld and William Nash for 
petitioners. Reported below: 240 Ark. 603, 401 S. W. 
2d 220.

No. 541. Akerson  et  al . v . United  State s . Ct. Cl. 
Certiorari denied. Eugene Gressman and Damon M. 
Gunn for petitioners. Solicitor General Marshall, Act-
ing Assistant Attorney General Doolittle, David L. Rose 
and Frederick B. Abramson for the United States. Rob-
ert F. Klepinger for Andrews et al., as amici curiae, in 
support of the petition. Reported below: 175 Ct. Cl. 
551.
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No. 536. Genite  v . Civil  Service  Commiss ion  of  
Tole do  et  al . Sup. Ct. Ohio. Certiorari denied. James 
F. Bell for petitioner. Frank T. Pizza and John J. Burk-
hart for respondents.

No. 540. Schiller  v . Lefk owi tz . Ct. App. Md. 
Certiorari denied. Charles W. Bell for petitioner. John 
M. McInerney, Wilbert McInerney, Richard B. Latham 
and Edward B. Layne, Jr., for respondent. Reported 
below: 242 Md. 461, 219 A. 2d 378.

No. 542. E. W. Wiggi ns  Airw ays , Inc . v . Massa -
chusetts  Port  Authorit y  et  al . C. A. 1st Cir. Cer-
tiorari denied. Douglas L. Ley for petitioner. Warren 
F. Farr for Massachusetts Port Authority, and John M. 
Hall, Conrad W. Oberdörfer and John R. Hally for 
Butler Aviation-Boston, Inc., et al., respondents. Re-
ported below: 362 F. 2d 52.

No. 553. Mc Allis ter  Brothers , Inc . v . Tankers  & 
Tramps  Corp . C. A. 2d Cir. Certiorari denied. 
Christopher E. Heckman for petitioner. Melvin J. 
Tublin for respondent. Reported below: 358 F. 2d 896.

No. 566. Lee  v . United  Stat es . C. A. 8th Cir. 
Certiorari denied. Morris A. Shenker and Bernard J. 
Mellman for petitioner. Solicitor General Marshall, As-
sistant Attorney General Vinson, Beatrice Rosenberg and 
Robert G. Maysack for the United States. Reported 
below: 363 F. 2d 469.

No. 554. Internati onal  Broth erho od  of  Tele -
phone  Workers  v . Local  No . 2, Internati onal  
Brotherhood  of  Telepho ne  Workers . C. A. 1st Cir. 
Certiorari denied. Joseph T. Doyle and Reuben Good-
man for petitioner. Reported below: 362 F. 2d 891.
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No. 552. Zegers , Inc . v . Zegers . C. A. 7th Cir. 
Certiorari denied. Thomas F. McWilliams for peti-
tioner. Daniel V. O’Keeffe for respondent. Reported 
below: 365 F. 2d 156.

No. 557. Pacelli  v . United  States ;
No. 593. Kahn  v . Unite d  States ; and
No. 594. SCHAWARTZBERG V. UNITED STATES. C. A. 

2d Cir. Certiorari denied. Robert Kasanoj and Albert 
J. Krieger for petitioner in No. 557. Frances Kahn, 
petitioner, pro se, in No. 593. Petitioner pro se in No. 
594. Solicitor General Marshall, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Mervyn Ham-
burg for the United States in all three cases. Reported 
below: 366 F. 2d 259.

No. 559. Dris coll  v . Toledo  Blade  Co . Sup. Ct. 
Ohio. Certiorari denied. Melvin M. Belli and William 
D. Driscoll, pro se, for petitioner. Arnold F. Bunge and 
Dan H. McCullough for respondent.

No. 561. Berner  et  al ., Executors  v . Britis h  
Commo nweal th  Pacific  Airl ine s , Ltd ., et  al . C. A. 
2d Cir. Certiorari denied. T. Roland Berner, pro se, 
and for other petitioner. Reported below: 362 F. 2d 799.

No. 563. National  Scree n  Servic e Corp . v . Poster  
Excha nge , Inc . C. A. 5th Cir. Certiorari denied. 
Louis Nizer for petitioner. Francis T. Anderson for 
respondent. Reported below: 362 F. 2d 571.

No. 565. Hiatt  v . San  Franc isc o  National  Bank  
et  al . C. A. 9th Cir. Certiorari denied. Coleman J. 
Lesser for petitioner. Roy A. Bronson, John F. Lee and 
Leslie H. Fisher for respondents. Reported below: 361 
F. 2d 504.



ORDERS. 949

385 U. S. November 14, 1966.

No. 567. Koehring  Co . v . Hyde  Constr uctio n  (Jo ., 
Inc . C. A. 10th Cir. Certiorari denied. Steven E. 
Keane and William A. Denny for petitioner. Jack N. 
Hays and Charles Clark for respondent.

No. 518. Pain ter  v . Banni ste r  et  ux . Sup. Ct. 
Iowa. Motions of Board of Christian Social Concerns, 
New York Annual Conference of the Methodist Church, 
and American Civil Liberties Union et al., for leave to 
file briefs, as amici curiae, granted. Certiorari denied. 
William H. Allen, Brice M. Clagett, John E. Vanderstar 
and Donald R. Payer for petitioner. John L. Butler and 
Jack A. Hall for respondents. Randolph J. Seifert for 
Board of Christian Social Concerns, New York Annual 
Conference of the Methodist Church, and Ephraim 
London for American Civil Liberties Union et al., on the 
motions in support of the petition. Thomas C. Lynch, 
Attorney General, and Elizabeth Palmer, Deputy Attor-
ney General, for the State of California, as amicus curiae, 
in support of the petition. Reported below: 258 Iowa 
1390, 140 N. W. 2d 152.

No. 558. Hawkins  v . North  Caroli na . C. A. 4th 
Cir. Certiorari denied. The  Chief  Justi ce , Mr . Jus -
tice  Douglas  and Mr . Justic e  Fortas  are of the opin-
ion that certiorari should be granted. Jack Greenberg, 
Anthony G. Amsterdam and Charles V. Bell for peti-
tioner. T. Wade Bruton, Attorney General of North 
Carolina, and Theodore C. Brown, Jr., for respondent. 
Reported below: 365 F. 2d 559.

No. 173, Mise. Leek  v . Copinger , Warden . C. A. 
4th Cir. Certiorari denied. Petitioner pro se. Robert 
C. Murphy, Attorney General of Maryland, and Julius A. 
Romano, Assistant Attorney General, for respondent. 
Reported below: 353 F. 2d 526.
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November 14, 1966. 385 U. S.

No. 556. Atlanti c  Coast  Line  Rail road  Co . et  al . 
v. Florida  East  Coast  Railway  Co . C. A. 5th Cir. 
Certiorari denied. Mr . Justi ce  Fortas  took no part in 
the consideration or decision of this petition. Clark W. 
Toole, Jr., and John S. Cox for petitioners. Chester 
Bedell for respondent. Reported below: 363 F. 2d 216.

No. 161, Mise. Lane  v . La Valle e , Warden . C. A. 
2d Cir. Certiorari denied. Petitioner pro se. Louis J. 
Lejkowitz, Attorney General of New York, for 
respondent.

No. 199, Mise. Woods  v . Calif ornia . Sup. Ct. Cal. 
Certiorari denied. Petitioner pro se. Thomas C. Lynch, 
Attorney General of California, William E. James, As-
sistant Attorney General, and Alvin J. Korobkin, Deputy 
Attorney General, for respondent.

No. 264, Mise. Shannon  v . Gladden , Warden . Sup. 
Ct. Ore. Certiorari denied. Petitioner pro se. George 
Van Hoomissen and Jacob B. Tanzer for respondent. 
Reported below: 243 Ore. 334, 413 P. 2d 418.

No. 319, Mise. Hall  v . Florida . Sup. Ct. Fla. 
Certiorari denied. Petitioner pro se. Earl Faircloth, 
Attorney General of Florida, and James T. Carlisle, 
Assistant Attorney General, for respondent.

No. 345, Mise. Gholston  v . Boles , Warden . Sup. 
Ct. App. W. Va. Certiorari denied. Petitioner pro se. 
C. Donald Robertson, Attorney General of West Vir-
ginia, and Leo Catsonis and J. Stephen Max, Assistant 
Attorneys General, for respondent.

No. 441, Mise. Baker  v . United  Stat es . C. A. 7th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States.
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No. 347, Mise. Mc Closkey  v . Boslow , Inst itut ion  
Direct or . Ct. App. Md. Certiorari denied. Petitioner 
pro se. Robert C. Murphy, Attorney General of Mary-
land, and Alfred J. O’Ferrall III, Assistant Attorney 
General, for respondent. Reported below: 242 Md. 717, 
219 A. 2d 4.

No. 435, Mise. Rodrigu ez  v . Calif orni a . Sup. Ct. 
Cal. Certiorari denied. Petitioner pro se. Thomas C. 
Lynch, Attorney General of California, William E. 
James, Assistant Attorney General, and Rose-Marie 
Gruenwald, Deputy Attorney General, for respondent.

No. 475, Mise. Ransom  v . Florida . Sup. Ct. Fla. 
Certiorari denied. Petitioner pro se. Earl Faircloth, 
Attorney General of Florida, and James G. Mahorner, 
Assistant Attorney General, for respondent.

No. 499, Mise. Rioj as  v . Utah . Sup. Ct. Utah. 
Certiorari denied. Jimi Mitsunaga and George ti. Searle 
for petitioner. Phil L. Hansen, Attorney General of 
Utah, for respondent. Reported below: 17 Utah 2d 
416, 413 P. 2d 804.

No. 528, Mise. Evans  v . United  States . C. A. 3d 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States.

No. 542, Mise. Stidh am  v . Swens on , Warden . 
Sup. Ct. Mo. Certiorari denied. Petitioner pro se. 
Norman H. Anderson, Attorney General of Missouri, 
and Donald L. Randolph, Assistant Attorney General, 
for respondent.

No. 633, Mise. Duval  v . United  States . C. A. 9th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States.
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November 14, 1966. 385 U.S.

No. 565, Mise. Lyles  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States. Reported below: 
362 F. 2d 1010.

No. 687, Mise. Cantrell  v . Field , Mens  Colony  
Superi ntendent . C. A. 9th Cir. Certiorari denied.

No. 703, Mise. Reeves  v . California . Sup. Ct. Cal. 
Certiorari denied. Reported below: 64 Cal. 2d 766, 415 
P. 2d 35.

No. 711, Mise. Hagins  v . Redev elop ment  Commi s -
si on  of  Greens boro . Sup. Ct. N. C. Certiorari denied. 
Samuel S. Mitchell for petitioner. Reported below: 267 
N. C. 622, 148 S. E. 2d 585.

No. 713, Mise. King  v . Swens on , Warde n . C. A. 
8th Cir. Certiorari denied.

No. 722, Mise. Coley  v . Bailey , Warden , et  al . 
C. A. 4th Cir. Certiorari denied.

No. 724, Mise. Jones  v . Monta na . Sup. Ct. Mont. 
Certiorari denied. Reported below: ---- Mont.----- , 416
P. 2d 540.

No. 726, Mise. Blocky ou  v . Crouse , Warden . C. A. 
10th Cir. Certiorari denied. Reported below: 364 F. 
2d 804.

No. 727, Mise. Hunter  v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied.

No. 753, Mise. Lutsky  v . Lutsky . Sup. Ct. Ala. 
Certiorari denied. Reported below: 279 Ala. 185, 183 
So. 2d 782.
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No. 737, Mise. Fagans  v . Wils on , Warden , et  al . 
Sup. Ct. Cal. Certiorari denied.

No. 746, Mise. Whelche l  v . Califo rnia . Sup. Ct. 
Cal. Certiorari denied.

No. 747, Mise. Padil la  v . Calif ornia  et  al . Sup. 
Ct. Cal. Certiorari denied.

No. 772, Mise. Kerrig an  v . Scafa ti , Correcti onal  
Superi ntende nt . C. A. 1st Cir. Certiorari denied. 
Petitioner pro se. John J. Droney, Richard S. Kelley 
and Ruth A brams for respondent. Reported below : 364 
F. 2d 759.

No. 773, Mise. Edge  v . Wainwri ght , Corrections  
Direc tor . C. A. 5th Cir. Certiorari denied.

No. 802, Mise. Evans  v . Georg ia . Sup. Ct. Ga. 
Certiorari denied. John N. Crudup for petitioner. Ar-
thur K. Bolton, Attorney General of Georgia, and Harold 
N. Hill, Jr., and Alfred L. Evans, Jr., Assistant Attorneys 
General, for respondent. Reported below: 222 Ga. 392, 
150 S. E. 2d 240.

Rehearing Denied.
No. 145. Roehner  v . Assoc iati on  of  the  Bar  of  

the  City  of  New  York  et  al ., ante, p. 818;
No. 157. Koli tch  et  al . v . New  York , ante, p. 819;
No. 205. Marat hon  Oil  Co . v . Heath  et  al ., ante, 

p. 824;
No. 268. Partin  v . Nation al  Labor  Relat ions  

Board , ante, p. 829;
No. 349. Forester  v . United  Stat es , ante, p. 837; 

and
No. 404. VlLLAFRANCA ET UX. V. COMMISSIONER OF 

Internal  Revenue , ante, p. 840. Petitions for rehearing 
denied.
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November 14, 15, 17, 1966. 385 U. S.

No. 61, Mise. Colbert  v . United  State s , ante, p. 
855;

No. 97, Mise. Sliva  v . Pennsyl vania , ante, p. 858;
No. 227, Mise. Bates  v . Veterans  Adminis tration  

et  al ., ante, p. 868;
No. 265, Mise. White  v . Forte  et  al ., ante, p. 871;
No. 368, Mise. Cedil lo  v . United  States , ante, p. 

805;
No. 419, Mise. Greenw ay  v . United  Stat es , ante, 

p.881;
No. 424, Mise. Hunt  v . Olive r , Warden , ante, p. 

904;
No. 460, Mise. Hartford  v . Unite d States , ante, 

p. 883;
No. 480, Mise. Mabe  v . Pilson , ante, p. 884;
No. 490, Mise. Graddy  v . Tessel  et  al ., ante, p. 885;
No. 495, Mise. Jones  v . United  States , ante, p. 

885; and
No. 500, Mise. Brown  v . Boles , Warden , ante, p. 

886. Petitions for rehearing denied.

November  15, 1966.
Dismissal Under Rule 60.

No. 74. Fortugno  et  al . v . Commissi oner  of  Inter -
nal  Revenue ; and

No. 75. Estate  of  Fortug no  et  al . v . Commis sioner  
of  Internal  Revenue . C. A. 3d Cir. (Certiorari 
granted, 384 U. S. 959.) Writs of certiorari dismissed 
pursuant to Rule 60 of the Rules of this Court. Harry 
Rand and Anthony C. Manzella for petitioners in both 
cases. Solicitor General Marshall for respondent in both 
cases. Reported below: 353 F. 2d 429.

November  17, 1966.
Dismissal Under Rule 60.

No. 637, Mise. Brown  v . Wainw right , Correc tions  
Direct or . Sup. Ct. Fla. Petition for writ of certiorari 
dismissed pursuant to Rule 60 of the Rules of this Court.
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Novemb er  21, 1966.
Miscellaneous Orders.

No. —. Fortson , Secre tary  of  State  of  Georgia  
v. Morris  et  al .

Notice of appeal having been filed in the above case 
from the judgment of the United States District Court 
for the Northern District of Georgia, and an application 
for a stay of that judgment pending disposition of the 
appeal having been presented to Mr . Justice  Black , 
and by him referred to the Court under Rule 50 (6), the 
stay is granted, pending the issuance of the judgment 
of this Court.

All of the parties to the proceeding having requested 
acceleration of the appeal, the following schedule for 
further proceedings is adopted: The appellant shall per-
fect his appeal, file a statement as to jurisdiction, the 
certified record and his brief on the merits on or before 
Friday, November 25, 1966. The appellees shall file 
such motions under Rule 16 (1) as they desire and their 
briefs on the merits, also on November 25, 1966. Reply 
briefs by all parties may be filed on or before Decem-
ber 2, 1966. The Court will hear argument on all matters 
involved on December 5, 1966. The case will be heard 
on the typewritten record, but any of the parties may 
print as appendices to their briefs such portions of the 
record as they desire. The statement as to jurisdiction, 
motions and briefs may be submitted in typewritten 
form and printed copies substituted thereafter.

Arthur K. Bolton, Attorney General of Georgia, G. Er-
nest Tidwell, Executive Assistant Attorney General, 
Harold N. Hill, Jr., and Coy R. Johnson, Assistant At-
torneys General, and Gerald H. Cohen and Alexander 
Cocalis, Deputy Assistant Attorneys General, for appli-
cant. Brief in response filed by Charles Morgan, Jr., for 
Morris et al., and brief in opposition filed by Emmet J. 
Bondurant II, Francis Shackelford and Randolph W. 
Thrower for Justice et al.
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November 21, 1966. 385 U. S.

No. 394, Mise. Bandy  v . United  States  Attor ney  
General . Motion for leave to file petition for writ of 
habeas corpus denied. Treating the papers submitted 
as a petition for writ of certiorari, certiorari denied. Pe-
titioner pro se. Solicitor General Marshall, Assistant 
Attorney General Rogovin, Meyer Rothwacks and 
Richard B. Buhrman for respondent.

Probable Jurisdiction Noted.
No. 551. Unite d  State s v . Kilgor e et  al . Appeal 

from D. C. S. D. Cal. Probable jurisdiction noted. 
Solicitor General Marshall, Assistant Attorney General 
Vinson and Beatrice Rosenberg for the United States. 
Appellee Kilgore, pro se.

Certiorari Denied. (See also No. 271, Mise., ante, p. 114;
and No. 394, Mise., supra.)

No. 375. Levi  v . Kentucky . Ct. App. Ky. Certio-
rari denied. John Y. Brown for petitioner. Robert 
Matthews, Attorney General of Kentucky, and George 
F. Rabe, Assistant Attorney General, for respondent. 
Reported below: 405 S. W. 2d 559.

No. 516. Comp ton  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. E. J. Butler for petitioner. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Kirby W. Patterson for the 
United States. Reported below: 365 F. 2d 1.

No. 568. Utte ch , Sherif f v . Foste r . Sup. Ct. 
Wis. Certiorari denied. Bronson C. La Follette, At-
torney General of Wisconsin, John J. Dillon, Attorney 
General of Indiana, and Douglas B. McFadden, Deputy 
Attorney General, for petitioner. Robert E. Cook for 
respondent. Reported below: 31 Wis. 2d 664, 143 N. W. 
2d 500.
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No. 519. Vis cardi  v. United  States ;
No. 527. Pacel li  v . Unite d  States ; and
No. 603. Armon e et  al . v . United  States . C. A. 

2d Cir. Certiorari denied. Theodore Gilbert for peti-
tioner in No. 519. E. Barrett Prettyman, Jr., Robert 
Kasnoj and Albert J. Krieger for petitioner in No. 527. 
Jerome Lewis for petitioners in No. 603. Solicitor Gen-
eral Marshall, Assistant Attorney General Vinson, Be-
atrice Rosenberg and Mervyn Hamburg for the United 
States in all three cases. Reported below: 363 F. 2d 385.

No. 529. Welc h  v . United  States . C. A. 10th Cir. 
Certiorari denied. V. P. Crowe for petitioner. Solicitor 
General Marshall, Assistant Attorney General Rogovin, 
Meyer Rothwacks and Richard B. Buhrman for the 
United States. Reported below: 371 F. 2d 287.

No. 530. Loren  Speci alty  Mfg . Co ., Inc . v . Clark  
Manuf actur ing  Co . et  al . C. A. 7th Cir. Certiorari 
denied. Clarence F. Martin for petitioner. Thomas V. 
Koykka and H. Blair White for respondents. Reported 
below: 360 F. 2d 913.

No. 570. Cohen  v . United  States . C. A. 5th Cir. 
Certiorari denied. Jacob Kossman for petitioner. So-
licitor General Marshall, Assistant Attorney General 
Rogovin, Joseph M. Howard and Richard B. Buhrman 
for the United States. Reported below: 363 F. 2d 321.

No. 578. Aircr aft  Spec ialtie s , Inc . v . Nation al  
Labor  Relations  Board . C. A. 6th Cir. Certiorari 
denied. Harry H. Meisner for petitioner. Solicitor Gen-
eral Marshall, Arnold Ordman, Dominick L. Manoli and 
Norton J. Come for respondent. Reported below 360 
F. 2d 600.

233-653 0 - 67 - 58
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November 21, 1966. 385 U. S.

No. 576. Troiano  v . Unit ed  States . C. A. 3d Cir. 
Certiorari denied. Petitioner pro se. Solicitor General 
Marshall, Assistant Attorney General Vinson, Beatrice 
Rosenberg and Sidney M. Glazer for the United States. 
Reported below: 365 F. 2d 416.

No. 580. Poly  Industri es , Inc . v . Mozl ey  et  al . 
C. A. 9th Cir. Certiorari denied. George M. Treister 
for petitioner. Reported below: 362 F. 2d 453.

No. 582. Weiner  v . Fulton  County  et  al . Ct. 
App. Ga. Certiorari denied. Beryl H. Weiner, peti-
tioner, pro se. John Tye Ferguson for respondents. 
Reported below: 113 Ga. App. 343, 148 S. E. 2d 143.

No. 583. Eways  et  ux . v . Board  of  Road  Super -
visors  of  Exete r  Town shi p et  al . Sup. Ct. Pa. Cer-
tiorari denied. J. Pennington Straus for petitioners. 
Samuel B. Russell and Robert Moore for respondents. 
Reported below: 422 Pa. 169, 220 A. 2d 840.

No. 584. United  States  Fidel ity  & Guaran ty  Co . 
v. National  Screen  Servic e  Corp . C. A. 2d Cir. Cer-
tiorari denied. James P. Shannon for petitioner. Louis 
Nizer for respondent. Reported below: 364 F. 2d 275.

No. 586. Williams  v . Hot  Shoppes , Inc . C. A. 
D. C. Cir. Certiorari denied. Petitioner pro se. John 
J. Carmody and Charles J. Steele for respondent.

No. 587. Beck  v. Florida . Sup. Ct. Fla. Certiorari 
denied. Hal S. Ives for petitioner.

No. 596. Ferron  et  al . v . Horner  et  al . C. A. 9th 
Cir. Certiorari denied. Martin J. Jarvis for petitioners 
Ferron et al. Reported below: 362 F. 2d 224.
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No. 588. Firs t  Hardin  Nation al  Bank  et  al . v . 
Fort  Knox  National  Bank  et  al . C. A. 6th Cir. Cer-
tiorari denied. Edgar A. Zingman for petitioners. 
Robert E. Hatton for Fort Knox National Bank, and 
Solicitor General Marshall, Acting Assistant Attorney 
General Doolittle, David L. Rose and Jack H. Weiner 
for the Comptroller of the Currency, respondents. 
Reported below: 361 F. 2d 276.

No. 589. Evans  v . New por t  News  Ship buildi ng  & 
Dry  Dock  Co . C. A. 4th Cir. Certiorari denied. 
James R. Kelley for petitioner. Phillips M. Dowding 
for respondent. Reported below: 361 F. 2d 364.

No. 595. Pharr , dba  Madisonville  Cab  Co. v. 
Bureau  of  Unempl oymen t  Compe nsati on  of  Ohio . 
Sup. Ct. Ohio. Certiorari denied. Harry A. Abrams 
for petitioner. William B. Saxbe, Attorney General of 
Ohio, and Bernard L. Heffernan, Assistant Attorney 
General, for respondent.

No. 597. Cohen  v . Wis consi n . Sup. Ct. Wis. Cer-
tiorari denied. Charles J. Kersten for petitioner. Bron-
son C. La Follette, Attorney General of Wisconsin, for 
respondent. Reported below: 31 Wis. 2d 97, 142 N. W. 
2d 161.

No. 598. Vance  v . State  Board  of  Hairdres sers  & 
Cosmet ologist s . Ct. Civ. App. Tex., 11th Sup. Jud. 
Dist. Certiorari denied. Dan M. Fergus for petitioner. 
Reported below: 400 S. W. 2d 954.

No. 208, Mise. Coles  v . Kentucky . Ct. App. Ky. 
Certiorari denied. Petitioner pro se. Robert Matthews, 
Attorney General of Kentucky, and George F. Rabe, 
Assistant Attorney General, for respondent. Reported 
below: 401 S. W. 2d 229.
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November 21, 1966. 385 U. S.

No. 562. Board  of  Supervis ors  of  Prince  Edwar d  
County  et  al . v . Griff in  et  al . C. A. 4th Cir. Cer-
tiorari denied. Mr . Justice  Black  and Mr . Justic e  
Stewart  are of the opinion that certiorari should be 
granted. J. Segar Gravatt and Wm. F. Watkins, Jr., 
for petitioners. Reported below: 363 F. 2d 206.

No. 572. Sinfiel d  v . Distr ict  Court  of  the  Fourth  
Judicial  Dis trict  of  Montana , in  and  for  the  Count y  
of  Missoula , et  al . Sup. Ct. Mont. Certiorari denied. 
Motion of Montana Power Co. to be added as a party 
respondent granted. Certiorari denied. Edward T. 
Dussault for petitioner. Francis M. Shea and William 
H. Dempsey, Jr., for respondent Montana Power Co.

No. 573. Peyton , Penit ent iary  Superi nten dent  
v. Timmons . C. A. 4th Cir. Motion of respondent for 
leave to proceed in forma pauperis granted. Certiorari 
denied. Robert Y. Button, Attorney General of Virginia, 
and Reno S. Harp III, Assistant Attorney General, for 
petitioner. Daniel Hartnett for respondent. Reported 
below: 360 F. 2d 327.

No. 577. Hackin  v . Lockwood  et  al . C. A. 9th Cir. 
Motion to dispense with printing petition granted. Cer-
tiorari denied. Reported below: 361 F. 2d 499.

No. 579. Unite d  Nuclear  Corp . v . Moki  Oil  & Rare  
Metals  Co . C. A. 10th Cir. Certiorari denied. Mr . 
Justi ce  Stew art  is of the opinion that certiorari should 
be granted. Lawrence R. Taylor for petitioner. Hubert 
D. Johnson for respondent. Reported below: 364 F. 2d 
568.

No. 300, Mise. Wing  v . New  Jerse y . Sup. Ct. N. J. 
Certiorari denied. Petitioner pro se. Norman Heine 
for respondent.
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No. 225, Mise. Martin  v . Texas . Ct. Crim. App. 
Tex. Certiorari denied. Joseph Earl Jackson for peti-
tioner. Waggoner Carr, Attorney General of Texas, 
Hawthorne Phillips, First Assistant Attorney General, 
T. B. Wright, Executive Assistant Attorney General, and 
Howard M. Fender and Gilbert J. Pena, Assistant At-
torneys General, for respondent. Reported below: 400 
S. W. 2d 919.

No. 282, Mise. Holman  v . Eklun d . C. A. 9th Cir. 
Certiorari denied. Petitioner pro se. Thomas C. Lynch, 
Attorney General of California, William E. James, As-
sistant Attorney General, and Anthony M. Summers, 
Deputy Attorney General, for respondent. Reported 
below: 354 F. 2d 1006.

No. 367, Mise. Bowe  et  al . v . Unite d  States . C. A. 
2d Cir. Certiorari denied. Leon B. Polsky for peti-
tioners. Solicitor General Marshall, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Marshall Tamor 
Golding for the United States. Reported below: 360 
F. 2d 1.

No. 376, Mise. Holguin  v . Calif ornia . C. A. 9th 
Cir. Certiorari denied. Petitioner pro se. Thomas C. 
Lynch, Attorney General of California, Albert W. Harris, 
Jr., Assistant Attorney General, and Gloria F. DeHart, 
Deputy Attorney General, for respondent.

No. 484, Mise. Gilmore  v . Calif orni a . Dist. Ct. 
App. Cal., 2d App. Dist. Certiorari denied. Petitioner 
pro se. Thomas C. Lynch, Attorney General of Cali-
fornia, William E. James, Assistant Attorney General, 
and Jack K. Weber, Deputy Attorney General, for re-
spondent. Reported below: 239 Cal. App. 2d 125, 48 Cal. 
Rptr. 449.
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November 21, 1966. 385 U. S.

No. 439, Mise. Gemmel  v . Buchkoe , Warden . C. A. 
6th Cir. Certiorari denied. Petitioner pro se. Frank 
J. Kelley, Attorney General of Michigan, Robert A. 
Derengoski, Solicitor General, and Curtis G. Beck, As-
sistant Attorney General, for respondent. Reported be-
low: 358 F. 2d 338.

No. 488, Mise. Putt  v . Unit ed  State s . C. A. 5th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States. Reported 
below: 363 F. 2d 369.

No. 497, Mise. Sprenz  v . United  Stat es . C. A. 6th 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Marshall for the United States.

No. 526, Mise. Taylor  v . Calif ornia . Dist. Ct. 
App. Cal., 2d App. Dist. Certiorari denied. Petitioner 
pro se. Thomas C. Lynch, Attorney General of Cali-
fornia, William E. James, Assistant Attorney General, 
and Jack K. Weber, Deputy Attorney General, for re-
spondent. Reported below: 239 Cal. App. 2d 367, 48 
Cal. Rptr. 644.

No. 539, Mise. Zuniga  v . Florida . Sup. Ct. Fla. 
Certiorari denied. Petitioner pro se. Earl Faircloth, 
Attorney General of Florida, and James G. Mahorner, 
Assistant Attorney General, for respondent.

No. 540, Mise. Wilson  v . New  Jers ey . Sup. Ct. 
N. J. Certiorari denied. Petitioner pro se. Raymond 
R. Trombadore, Deputy Attorney General of New Jersey, 
for respondent.

No. 612, Mise. Gregory  v . United  Stat es . C. A. 
10th Cir. Certiorari denied. Petitioner pro se. Solici-
tor General Marshall for the United States. Reported 
below: 364 F. 2d 210.
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No. 543, Mise. Mc Cutcheon  v . Beto , Correc tions  
Director . Ct. Crim. App. Tex. Certiorari denied. 
Petitioner pro se. Waggoner Carr, Attorney General 
of Texas, Hawthorne Phillips, First Assistant Attorney 
General, T. B. Wright, Executive Assistant Attorney 
General, and Howard M. Fender and Lonny F. Zwiener, 
Assistant Attorneys General, for respondent.

No. 580, Mise. Nixon  v . United  Stat es . C. A. D. C. 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States.

No. 738, Mise. Bowe n  v . Follette , Warden . C. A. 
2d Cir. Certiorari denied.

No. 754, Mise. Montgome ry  v . Myers , Correcti onal  
Sup erint ende nt . Sup. Ct. Pa. Certiorari denied. 
Reported below: 422 Pa. 180, 220 A. 2d 859.

No. 755, Mise. Blanki nshi p v . Walla ce , Governor  
of  Alabama , et  al . C. A. 5th Cir. Certiorari denied.

No. 760, Mise. Thomas  v . Burke , Warden . Sup. 
Ct. Wis. Certiorari denied.

No. 761, Mise. Maybee  v . Weaver , Judge . C. A. 
3d Cir. Certiorari denied.

No. 762, Mise. Walker  v . Page , Warden , et  al . 
Ct. Crim. App. Okla. Certiorari denied.

No. 174, Mise. Morford  v . Fogliani , Warden . Sup. 
Ct. Nev. Certiorari denied. Mr . Justic e Douglas  is 
of the opinion that certiorari should be granted. Melvin 
Edward Schaengold for petitioner. Harvey Dickerson, 
Attorney General of Nevada, and William J. Rag gio for 
respondent. Reported below: 82 Nev. 79, 411 P. 2d 122.
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Rehearing Denied.
No. 1637, Mise. October Term, 1965. Gunston  v . 

United  States , 384 U. S. 993;
No. 28, Original. Delaw are  et  al . v . New  York  et  

al ., ante, p. 895;
No. 108. Monastersky  v . United  States , ante, p. 

815;
No. 117. Central  Louis iana  Electri c Co ., Inc ., 

et  al . v. Rural  Electr ifi cati on  Adminis trati on  et  
al ., ante, p. 815;

No. 119. Marsha ll  v . United  State s , ante, p. 815;
No. 124. Sandoval  et  ux . v . Ratt iki n , Trustee , 

ante, p. 901;
No. 129. Bentvena  et  al . v . United  States , ante, 

p. 815;
No. 217. Tietz  et  al . v . Marient hal  et  al ., ante, 

p. 8;
No. 261. Ruskin  v . Unit ed  States , ante, p. 828;
No. 276. Maxfi eld  et  al . v . Unite d  State s , ante, p. 

830;
No. 282. Reed  v . Illino is , ante, p. 10;
No. 286. Alabama -Tenness ee  Natural  Gas  Co . v .

Federal  Power  Commis sion  et  al ., ante, p. 847;
No. 316. Capelou to  v . Orkin  Exterm inati ng  Co . 

of  Florida , Inc ., ante, p. 11;
No. 340. Fernicola  v . United  State s , ante, p. 836;
No. 67, Mise. Zucker  v . Califo rnia  et  al ., ante, p. 

855;
No. 134, Mise. Cross  v . Bruning , County  Clerk  of  

San  Mateo  County , et  al ., ante, p. 14;
No. 226, Mise. Bogart  et  ux . v . Calif ornia  et  al ., 

ante, p. 888; and
No. 298, Mise. Whittl e , Admi nis trator  v . Tawes , 

Governor  of  Maryland , ante, p. 806. Petitions for 
rehearing denied.
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No. 333, Mise. Harri s v . Maroney , Correction al  
Superi ntendent , ante, p. 875;

No. 404, Mise. Glase r  v . Califor nia , ante, p. 880;
No. 412, Mise. Daughtry  v . Unite d  States , ante, 

p. 881;
No. 451, Mise. Sesler  v . Florida , ante, p. 805; and
No. 496, Mise. Weiss  v . Morgenthau , U. S. At -

torne y , ante, p. 885. Petitions for rehearing denied.

No. 121, Mise. Minche lla  v . Estate  of  Skillm an , 
Judge , et  al ., ante, p. 861. Motion for leave to file 
petition for rehearing denied.

Decembe r  5, 1966.

Miscellaneous Orders.
No. 116. In  re  Gault  et  al . Appeal from Sup. Ct. 

Ariz. (Probable jurisdiction noted, 384 U. S. 997.) Mo-
tion of Kansas Association of Probate and Juvenile 
Judges for leave to join the appellee’s brief and the 
amicus curiae brief of Ohio Association of Juvenile 
Court Judges granted. Glenn D. Cogswell on the motion.

No. 504. Schip ani  v. United  States , ante, p. 934. 
Time for filing petition for rehearing extended to and 
including Thursday, December 8.

No. 757, Mise.
Sherif f , et  al .;

No. 899, Mise.
United  States ;

No. 900, Mise.
No. 921, Mise.
No. 925, Mise.

Kelly , aka  Shannon  v . Baird ,

Oyler  v . Attorney  Gene ral  of  the

Dyer  v . Wils on , Warden ;
Bennet t  v . Pate , Warden ; and 
Todd  v . Vis entine  et  al . Motions 

for leave to file petitions for writs of habeas corpus 
denied.
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Probable Jurisdiction Noted.
No. 430. Sail ors  et  al . v . Board  of  Education  of  

Count y  of  Kent  et  al . Appeal from D. C. W. D. 
Mich. Probable jurisdiction noted. Wendell A. Miles 
and Roger D. Anderson for appellants. Robert A. Deren- 
goski, Solicitor General of Michigan, Eugene Krasicky, 
Assistant Attorney General, and Paul 0. Strawhecker for 
appellees. Reported below: 254 F. Supp. 17.

No. 491. Board  of  Supervi sors  of  Suf fo lk  County  
et  al . v. Bianchi  et  al . Appeal from D. C. E. D. N. Y. 
Probable jurisdiction noted. Case is set for oral argu-
ment immediately following No. 624. Stanley S. Corwin, 
Reginald C. Smith, Pierre G. Lundberg and Howard 
M. Finkelstein for appellants. Richard C. Cahn for 
appellees. Reported below: 256 F. Supp. 617.

No. 624. Moody  et  al . v . Flowers  et  al . Appeal 
from D. C. M. D. Ala. Probable jurisdiction noted. Case 
is set for oral argument immediately following No. 430. 
Charles S. Rhyne and Brice W. Rhyne for appellants. 
Richmond M. Flowers, Attorney General of Alabama, 
pro se, and Gordon Madison, Assistant Attorney General, 
for Flowers, and Truman Hobbs for Sellers et al., appel-
lees. Reported below: 256 F. Supp. 195.

Certiorari Granted.

No. 240. Second  National  Bank  of  New  Haven , 
Execut or  v . United  States . C. A. 2d Cir. Certiorari 
granted. John H. Weir and Curtiss K. Thompson for 
petitioner. Acting Solicitor General Spritzer, Acting 
Assistant Attorney General Pugh, Jack S. Levin, Robert 
N. Anderson and Benjamin M. Parker for the United 
States. Reported below: 351 F. 2d 489.
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No. 483. Reitman  et  al . v . Mulkey  et  al . Sup. 
Ct. Cal. Certiorari granted. William French Smith for 
petitioners. Herman F. Selvin, A. L. Wirin, Fred 
Okrand, Joseph A. Ball and Nathaniel S. Colley for 
respondents. Reported below: 64 Cal. 2d 529, 877, 413 
P. 2d 825, 847.

No. 575. Jackso n v . Lykes  Bros . Steamshi p Co ., 
Inc . Sup. Ct. La. Certiorari granted. Charles R. 
Maloney for petitioner. Benjamin W. Yancey and 
William E. Wright for respondent. Reported below: 249 
La. 460, 187 So. 2d 441.

No. 637. Northeastern  Pennsylv ania  National  
Bank  & Trus t  Co ., Executor  v . United  States . C. A. 
3d Cir. Certiorari granted. Milton I. Baldinger for pe-
titioner. Solicitor General Marshall, Acting Assistant 
Attorney General Pugh, Jack S. Levin, Robert N. Ander-
son and Morton K. Rothschild for the United States. 
Reported below: 363 F. 2d 476.

No. 712. Thorpe  v . Housing  Authority  of  the  
City  of  Durham . Sup. Ct. N. C. Certiorari granted. 
Jack Greenberg, James M. Nabrit III, Charles Stephen 
Ralston and Michael Meltsner for petitioner. Daniel 
K. Edwards for respondent. Reported below: 267 N. C. 
431, 148 S. E. 2d 290.

No. 615. Berger  v . New  York . Ct. App. N. Y. 
Petition for writ of certiorari granted, limited to Ques-
tions 1 and 2 presented by the petition which read as 
follows:

“1. Assuming the basic Federal Fourth and Fifth 
Amendment constitutionality of New York State’s per-
missive eavesdrop legislation which allows electronic 
room eavesdropping or ‘bugging’ by ex parte Court order 
(N. Y. Code Crim. Proc. § 813-a), were the ex parte 



968 OCTOBER TERM, 1966.

December 5, 1966. 385 U. S.

Court orders for the room eavesdrops in this particular 
case, without which this prosecution stipulatedly could 
not have been instituted or maintained, nevertheless 
invalid under the Fourth Amendment because not based 
upon an adequate showing of probable cause?

“2. Is the New York ex parte permissive eavesdrop 
legislation (N. Y. Code Crim. Proc. § 813-a) unconstitu-
tional under the Federal Fourth, Fifth and Fourteenth 
Amendments as setting up a system which intrinsically 
involves trespassory intrusion into private premises, ‘gen-
eral’ searches for ‘mere evidence’ and invasion of the 
privilege against self incrimination; and were the par-
ticular room eavesdrops here involved unconstitutional 
on those grounds?”

Joseph E. Brill for petitioner. Frank S. Hogan for 
respondent. Victor Rabinowitz, Leonard B. Boudin, 
Samuel A. Neuburger and Raymond W. Bergan for Habel 
et al., as amici curiae, in support of the petition. Re-
ported below: 18 N. Y. 2d 638, 219 N. E. 2d 295.

No. 673. Commis sio ner  of  Internal  Revenue  v . 
Estat e of  Bosch . C. A. 2d Cir. Certiorari granted. 
Case is set for oral argument immediately following No. 
240. Acting Solicitor General Spritzer, Acting Assist-
ant Attorney General Pugh, Jack S. Levin, Robert N. 
Anderson and Benjamin M. Parker for petitioner. John 
W. Burke, Jr., for respondent. Reported below: 363 F. 
2d 1009.

No. 280, Mise. Specht  v . Patt ers on , Warden , et  al . 
C. A. 10th Cir. Motion for leave to proceed in forma 
pauperis and petition for writ of certiorari granted. Case 
transferred to appellate docket. Hugh A. Burns for pe-
titioner. Duke W. Dunbar, Attorney General of Colo-
rado, and John P. Moore, Assistant Attorney General, for 
respondents. Reported below: 357 F. 2d 325.
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Certiorari Denied. (See also No. 613, ante, p. 204.)
No. 546. Shott  v . Conroy , Trust ee  in  Bankruptc y . 

C. A. 6th Cir. Certiorari denied. James G. Andrews, Jr., 
for petitioner. Reported below: 363 F. 2d 90.

No. 547. O’Donnell  v . Sullivan , Spec ial  Agent , 
Internal  Revenu e  Service , et  al . C. A. 1st Cir. Cer-
tiorari denied. Lawrence F. O’Donnell, petitioner, pro se. 
Solicitor General Marshall, Acting Assistant Attorney 
General Pugh, Richard B. Buhrman and John M. Brant 
for respondents. Reported below: 364 F. 2d 43.

No. 548. Mc Garry  et  al . v . Riley , Spec ial  Agent , 
Internal  Revenue  Service . C. A. 1st Cir. Certiorari 
denied. Lawrence F. O’Donnell, pro se, and for other 
petitioners. Solicitor General Marshall, Assistant At-
torney General Rogovin, Richard B. Buhrman and John 
M. Brant for respondent. Reported below: 363 F. 2d 
421.

No. 599. Lea  Count y  Electric  Coopera tiv e , Inc ., 
et  al . v. New  Mexic o Electri c Servic e Co. et  al . 
Sup. Ct. N. M. Certiorari denied. William M. Siegen- 
thaler for petitioners. Reported below: 76 N. M. 434, 
415 P. 2d 556.

No. 600. Continental  Grain  Co . v . Deff es ; and
No. 602. Fede ral  Barge  Lines , Inc ., et  al . v . 

Def fe s . C. A. 5th Cir. Certiorari denied. W. Ford 
Reese for petitioner in No. 600. A. J. Waechter, Jr., 
for petitioners in No. 602. Reported below: 361 F. 2d 
422.

No. 601. Convers e  et  al . v . Igel  & Co., Inc . Sup. 
Ct. Ohio. Certiorari denied. Richard L. Miller for 
petitioners. Walter W. Grelle, Jr., for respondent.
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No. 604. Addessi  et  al . v . Shell  Oil  Co . C. A. 1st 
Cir. Certiorari denied. Adolph N. Anderson, Jr., for 
petitioners. Matthew W. Goring and George M. Vetter, 
Jr., for respondent. Reported below: 363 F. 2d 101.

No. 607. First  Federal  Savings  & Loan  Associa -
tion  of  Roches ter  v . Mc Nellis , Truste e , et  al . C. A. 
2d Cir. Certiorari denied. Carl Angeloff for petitioner. 
Laurence Sovik for respondent McNellis. Reported 
below: 364 F. 2d 251.

No. 617. Horvath  v . City  of  Milw aukee . Sup. Ct. 
Wis. Certiorari denied. Petitioner pro se. Patrick J. 
Madden for respondent.

No. 620. Acron  Inves tmen ts , Inc ., et  al . v . Fed -
eral  Savings  & Loan  Insuran ce  Corp . C. A. 9th Cir. 
Certiorari denied. Joseph A. Ball for petitioners. Solic-
itor General Marshall for respondent. Reported below: 
363 F. 2d 236.

No. 622. Soape  et  ux. v. Louisi ana  Power  & Light  
Co. et  al . C. A. 5th Cir. Certiorari denied. Edward 
B. Dujreche for petitioners. Reported below: 358 F. 2d 
312.

No. 623. Scovi ll  Manufacturing  Co . v . Goldblatt  
Brothe rs , Inc ., et  al . C. A. 7th Cir. Certiorari de-
nied. Bertha L. MacGregor for petitioner. Thomas F. 
McWilliams for respondents. Reported below: 362 F. 
2d 777.

No. 627. A. W. Fenton  Co ., Inc . v . Unite d  States . 
C. C. P. A. Certiorari denied. Allerton DeC. Tomp-
kins for petitioner. Solicitor General Marshall for the 
United States. Reported below: 53 C. C. P. A. 
(Cust.) 98.
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No. 628. Goldberg  v . Hendrick , County  Pris ons  
Superi ntendent . C. A. 3d Cir. Certiorari denied. 
Malcolm W. Berkowitz for petitioner. Donn I. Cohen 
for respondent.

No. 629. Rotwein  v . Kohlmey er  & Co. Sup. Ct. 
Miss. Certiorari denied. Garner W. Green for peti-
tioner. Reported below: 186 So. 2d 768.

No. 631. Director s Guild  of  America , Inc . v . 
Hurwit z  et  al . C. A. 2d Cir. Certiorari denied. Louis 
Nizer for petitioner. Reported below: 364 F. 2d 67.

No. 632. Fukaya  Trading  Co ., S. A. v. Eastern  
Marine  Corp ., Owner  of  The  Eastern  Argo . C. A. 
5th Cir. Certiorari denied. Moise S. Steeg, Jr., and 
Donald A. Meyer for petitioner. Brunswick G. Deutsch 
for respondent. Reported below: 364 F. 2d 80.

No. 635. Publi sher s ’ Ass ociation  of  New  York  
City  et  al . v . National  Labor  Relati ons  Board  et  al . 
C. A. 2d Cir. Certiorari denied. John R. Schoemer, Jr., 
for petitioners. Solicitor General Marshall, Arnold 
Ordman, Dominick L. Manoli and Norton J. Come for 
respondents. Robert E. McKean for Detroit Newspaper 
Publishers Association, as amicus curiae, in support of 
the petition. Reported below: 364 F. 2d 293.

No. 652. United  States  for  the  Use  of  Tanos  v . 
St . Paul  Mercury  Insurance  Co . C. A. 5th Cir. 
Certiorari denied. Helen Tanos Hope for petitioner. 
Goble D. Dean for respondent. Reported below 361 F 
2d 838.

No. 655. Chrysler  Motors  Corp , et  al . v . Buono  
Sales , Inc ., et  al . C. A. 3d Cir. Certiorari denied. 
Frank C. O'Brien for petitioners. Samuel Carotenuto 
for respondents. Reported below: 363 F. 2d 43.
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No. 643. Intern atio nal  Alli ance  of  Theatrical  
Stagehand  Employ ees  & Moving  Pict ure  Opera tors  
of  the  United  State s and  Canada , Local  642 v. Na -
tional  Labor  Rela tio ns  Board . C. A. 3d Cir. Cer-
tiorari denied. Milton T. Lasher for petitioner. Solicitor 
General Marshall and Arnold Ordman for respondent. 
Reported below: 361 F. 2d 826.

No. 646. Indiana  & Michig an  Electric  Co . v . Fed -
eral  Power  Comm iss ion . C. A. 7th Cir. Certiorari 
denied. Rolon W. Reed and Anthony L. Fletcher for 
petitioner. Solicitor General Marshall, Richard A. Solo-
mon, Howard E. Wahrenbrock, Drexel D. Journey and 
Israel Convisser for respondent. Reported below: 365 
F. 2d 180.

No. 661. Urban  v . Alabama . Sup. Ct. Ala. Cer-
tiorari denied. Reid B. Barnes for petitioner. Rich-
mond M. Flowers, Attorney General of Alabama, and 
Maurice F. Bishop, Special Assistant Attorney General, 
for respondent. Reported below: 279 Ala. 8, 180 So. 2d 
910.

No. 663. Woods  v . United  State s . C. A. 3d Cir. 
Certiorari denied. Hubert I. Teitelbaum for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Julia P. Cooper for the 
United States. Reported below: 364 F. 2d 481.

No. 664. Indiana  Lumberm ens  Mutual  Insurance  
Co. v. Shorter  et  al . C. A. 6th Cir. Certiorari denied. 
Herbert W. Hirsh, Norman A. Miller and John W. Mor-
rison for petitioner. John A. Spain for respondent 
Losantiville Building & Savings Co., and Roy W. Short 
for respondent Security Insurance Co. Reported below: 
361 F. 2d 969.
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No. 662. Aero  Corp . v . National  Labor  Relati ons  
Board . C. A. D. C. Cir. Certiorari denied. John E. 
Branch and James P. Swann for petitioner. Solicitor 
General Marshall, Arnold Ordman, Dominick L. Manoli 
and Norton J. Come for respondent. Reported below: 
124 U. S. App. D. C. 215, 363 F. 2d 702.

No. 665. Klein  v . Klein . Ct. App. N. Y. Certio-
rari denied. Petitioner pro se. Solomon A. Klein, 
respondent, pro se. Reported below: 18 N. Y. 2d 598, 
219 N. E. 2d 194.

No. 667. Searoad  Shipping  Co. et  al . v . E. I. du Pont  
de  Nemours  & Co., Inc . C. A. 5th Cir. Certiorari 
denied. W. F. Parker for petitioners. Richard F. Ralph 
for respondent. Reported below: 361 F. 2d 833.

No. 670. Ellenburg  et  al . v . Georgia . Ct. App. Ga. 
Certiorari denied. Wesley R. Asinof for petitioners. 
Lewis R. Slaton, J. Walter LeCraw and J. Robert Sparks 
for respondent. Reported below: 113 Ga. App. 585, 149 
S. E. 2d 173.

No. 676. Campb ell  v . United  State s . C. A. 6th 
Cir. Certiorari denied. W. P. Boone Dougherty for 
petitioner. Solicitor General Marshall, Assistant Attor-
ney General Vinson, Beatrice Rosenberg and Jerome M. 
Feit for the United States. Reported below: 366 F. 2d 
167.

No. 678. Hersche l  v . Wilson . C. A. 7th Cir. Cer-
tiorari denied. John M. Bowlus for petitioner. Marvin 
E. Aspen for respondent. Reported below: 365 F. 2d 17.

No. 683. Nealon  v . United  States . Ct. Cl. Certio-
rari denied. John J. Nealon, petitioner, pro se. Solicitor 
General Marshall for the United States.

233-653 0 - 67 - 59
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No. 694. De Smedt , Presi dent , Ameri can  Export  
ISBRANDTSEN LlNES, INC., ET AL. V. FEDERAL MARITIME 
Comm iss ion  et  al . C. A. 2d Cir. Certiorari denied. 
Elmer C. Maddy and Ronald A. Capone for petitioners. 
Solicitor General Marshall, Assistant Attorney General 
Sanders, David L. Rose, Jack H. Weiner and Robert N. 
Katz for the .Federal Maritime Commission, and 
H. Thomas Austern and William H. Allen for Ludlow 
Corp., respondents. Reported below: 366 F. 2d 464.

No. 695. Henson  v . Unite d  States . C. A. 6th Cir. 
Certiorari denied. Richard E. Vimont for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Mervyn Hamburg for 
the United States. Reported below: 365 F. 2d 282.

No. 696. Riley , Lake  County  Engineer  v . Bingham  
et  al . Sup. Ct. Ohio. Certiorari denied. Fred V. Skok 
and Alan D. Wright for petitioner. Reported below: 
6 Ohio St. 2d 263, 217 N. E. 2d 874.

No. 697. Bottone  v . United  State s ;
No. 698. Salb  v . United  States ; and
No. 699. Sharff  v . United  Stat es . C. A. 2d Cir. 

Certiorari denied. Arthur Karger and Alfred Donati, Jr., 
for petitioner in No. 697. Moses Polakoff for petitioner 
in No. 698. Sheldon Lowe for petitioner in No. 699. 
Solicitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Sidney M. Glazer for 
the United States in all three cases. Reported below: 
365 F. 2d 389.

No. 705. J. C. Penney  Co . v . Marston . C. A. 4th 
Cir. Certiorari denied. W. Brown Morton, Jr., and 
John T. Roberts for petitioner. J. Hanson Boyden and 
Herndon P. Jeffreys, Jr., for respondent. Reported 
below: 353 F. 2d 976.
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No. 708. Spindler  Realty  Corp . v . Monning , Gen -
eral  Manager  & Superintendent  of  Buildi ng  & 
Safet y  of  Los  Angeles , et  al . Dist. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. Barry Brannen for peti-
tioner. Roger Arnebergh and Bourke Jones for respond-
ents. Reported below: 243 Cal. App. 2d 255, 53 Cal. 
Rptr. 7.

No. 502. Sitton  et  ux . v . Ameri can  Title  Co . of  
Dallas  et  al . Ct. Civ. App. Tex., 5th Sup. Jud. Dist. 
Motion for joint consideration with Nos. 48 and 388 
denied. Certiorari denied. Fred S. Abney for peti-
tioners. June R. Welch for respondents. Reported 
below: 396 S. W. 2d 899.

No. 571. Von  Clemm  et  al . v . Smith , Treas urer  
of  the  United  States , et  al . C. A. 2d Cir. Certiorari 
denied. Mr . Justi ce  Black , Mr . Justi ce  Douglas  and 
Mr . Justi ce  Stewart  are of the opinion that certiorari 
should be granted. John A. Wilson, Robert L. Clare, Jr., 
and B. G. Andrews for petitioners. Solicitor General 
Marshall for respondents. Reported below: 363 F. 2d 19.

No. 606. Patte rson , Warden  v . Cruz . C. A. 10th 
Cir. Motion of respondent for leave to proceed in forma 
pauperis granted. Certiorari denied. Duke W. Dunbar, 
Attorney General of Colorado, Frank E. Hickey, Deputy 
Attorney General, and George E. DeRoos, Assistant At-
torney General, for petitioner. Respondent pro se. 
Reported below: 363 F. 2d 879.

No. 669. Ass ociati on  of  Indus trial  Elect ricians  
v. National  Labor  Rela tio ns  Board . C. A. 9th Cir. 
Motion to file petition for writ of certiorari nunc pro 
tunc denied. Certiorari denied. Alexander H. Schull- 
man for petitioner. Solicitor General Marshall and 
Arnold Ordman for respondent.
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No. 614. Cohen  v . New  York . Ct. App. N. Y. 
Certiorari denied for want of a final judgment. Eugene 
Gold for petitioner. Aaron E. Koota for respondent. 
Reported below: 18 N. Y. 2d 650, 219 N. E. 2d 427.

No. 621. Fanale  v . Ande rson  et  al . Ct. App. N. Y. 
Motion to dispense with printing petition for certiorari 
granted. Certiorari denied.

No. 625. In  re  Malms tedt . Ct. App. Md. Motion 
to seal the records and preserve anonymity granted. Mo-
tion of petitioner to strike portions of reply to answer 
to motion to seal the records and preserve anonymity 
denied. Certiorari denied. Joseph H. Sharlitt for peti-
tioner. H. Emslie Parks and Samuel S. D. Marsh in 
opposition. Reported below: 243 Md. 92, 220 A. 2d 147.

No. 626. Walker  Dist ributi ng  Co . et  al . v . Lucky  
Lager  Brewi ng  Co . C. A. 9th Cir. Certiorari denied 
for reason that the petition was not timely filed. Mr . 
Justic e  Black  is of the opinion that certiorari should be 
granted. Douglas D. Kramer for petitioners. Owen 
Jameson for respondent. Reported below: 362 F. 2d 
1008.

No. 170, Mise. Hardw ick  v . Field , Mens  Colon y  
Supe rinten dent . C. A. 9th Cir. Certiorari denied. 
Petitioner pro se. Thomas C. Lynch, Attorney General 
of California, William E. James, Assistant Attorney 
General, and Howard J. Bechejsky, Deputy Attorney 
General, for respondent.

No. 284, Mise. Johnso n  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Petitioner pro se. Solici-
tor General Marshall, Assistant Attorney General Vin-
son, Beatrice Rosenberg and Anthony P. Nugent, Jr., for 
the United States. Reported below: 361 F. 2d 447.
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No. 426, Mise. Schultz  v . United  Stat es . C. A. 
5th Cir. Certiorari denied. Petitioner pro se. Solici-
tor General Marshall, Assistant Attorney General Vin-
son, Beatrice Rosenberg and Anthony P. Nugent, Jr., for 
the United States. Reported below: 360 F. 2d 616.

No. 551, Mise. Chick  v . Kentucky  et  al . Ct. App. 
Ky. Certiorari denied. Petitioner pro se. Robert 
Matthews, Attorney General of Kentucky, and Darryl 
T. Owens, Assistant Attorney General, for respondents. 
Reported below: 405 S. W. 2d 14.

No. 561, Mise. Wallace  v . United  Stat es . C. A. 
5th Cir. Certiorari denied. Charles Mark Demos for 
petitioner. Solicitor General Marshall for the United 
States. Reported below: 360 F. 2d 939.

No. 566, Mise. Rice  v . Lee , Correct ions  Commis -
si oner , et  al . Sup. Ct. Ala. Certiorari denied. Pe-
titioner pro se. Richmond M. Flowers, Attorney 
General of Alabama, and Paul T. Gish, Jr., Assistant 
Attorney General, for respondents.

No. 573, Mise. Colli er  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. R. Eugene Pincham, Earl E. 
Strayhorn, Charles B. Evins, Howard T. Savage and Sam 
Adam for petitioner. Solicitor General Marshall, As-
sistant Attorney General Vinson and Beatrice Rosenberg 
for the United States. Reported below: 362 F. 2d 135.

No. 575, Mise. Alexander  v . Unite d  States . C. A. 
9th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Robert G. Maysack for the 
United States. Reported below: 362 F. 2d 379.
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No. 582, Mise. Wood  v . United  States . C. A. 8th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States. Reported 
below: 361 F. 2d 802.

No. 585, Mise. Mitchel l  v . Califor nia . Sup. Ct. 
Cal. Certiorari denied. Petitioner pro se. Thomas C. 
Lynch, Attorney General of California, William E. James, 
Assistant Attorney General, Jack K. Weber, Deputy 
Attorney General, for respondent.

No. 620, Mise. Boyden  v . United  States . C. A. 9th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Robert G. Maysack for the 
United States. Reported below: 363 F. 2d 551.

No. 663, Mise. Garla nd  v . United  Stat es . C. A. 
2d Cir. Certiorari denied. Jerome J. Londin for peti-
tioner. Solicitor General Marshall for the United States. 
Reported below: 364 F. 2d 487.

No. 694, Mise. Hurley  v . Blackwe ll , Warden , 
et  al . C. A. 5th Cir. Certiorari denied. Petitioner 
pro se. Solicitor General Marshall for respondents.

No. 695, Mise. Wils on  v . United  States . C. A. 
D. C. Cir. Certiorari denied. Petitioner pro se. Solici-
tor General Marshall for the United States.

No. 696, Mise. Bosni ch  v . Minnesota . Sup. Ct. 
Minn. Certiorari denied. Reported below: 273 Minn. 
553, 142 N. W. 2d 63.

No. 698, Mise. Grene  v . United  State s . C. A. 5th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States.
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No. 699, Mise. Gille spie  v . Unite d  States . C. A. 
2d Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States.

No. 716, Mise. White  v . United  States . C. A. 4th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Robert G. Maysack for the 
United States. Reported below: 364 F. 2d 486.

No. 719, Mise. Cody  v . Oklahoma  et  al . C. A. 10th 
Cir. Certiorari denied. Reported below: 362 F. 2d 802.

No. 723, Mise. Casias  et  al . v . Colora do . Sup. Ct. 
Colo. Certiorari denied. Samuel D. Menin for peti-
tioners. Reported below: ---- Colo.----- , 415 P. 2d 344.

No. 732, Mise. Burris  v . Texas . C. A. 5th Cir. 
Certiorari denied. Reported below: 360 F. 2d 110.

No. 734, Mise. Musg rove  v . Arizona . Sup. Ct. 
Ariz. Certiorari denied. W. Edward Morgan for peti-
tioner. Darrell F. Smith, Attorney General of Arizona, 
and Gary K. Nelson, Assistant Attorney General, for 
respondent.

No. 736, Mise. Kyle  v . Clerk , U. S. Distr ict  Court  
for  the  Eastern  Dis trict  of  New  York . C. A. 2d 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson 
and Beatrice Rosenberg for respondent.

No. 752, Mise. Skrmett i v . Marodis . Sup. Ct. Miss. 
Certiorari denied. Reported below: 186 So. 2d 775.
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December 5, 1966. 385 U. S.

No. 742, Mise. Daulby  v . Calif ornia . Dist. Ct. 
App. Cal., 2d App. Dist. Certiorari denied.

No. 756, Mise. Whitt ingt on  v . Pres ton  et  al . 
C. A. D. C. Cir. Certiorari denied.

No. 764, Mise. Rivers  v . Supreme  Court  of  Ten -
ness ee . C. A. 6th Cir. Certiorari denied.

No. 765, Mise. Baldwi n  v . New  Jersey . Sup. Ct. 
N. J. Certiorari denied. Reported below: 47 N. J. 
379, 221 A. 2d 199.

No. 768, Mise. Herrera  et  al . v . Wilson , Warden . 
C. A. 9th Cir. Certiorari denied. Reported below: 364 
F. 2d 798.

No. 770, Mise. Candela ria  v . Califo rnia . Dist. Ct. 
App. Cal., 2d App. Dist. Certiorari denied.

No. 776, Mise. Black  v . New  York . Ct. App. N. Y. 
Certiorari denied.

No. 778, Mise. Murray  v . Wils on , Warden , et  al . 
Sup. Ct. Cal. Certiorari denied.

No. 783, Mise. Smith  v . Arkans as . Sup. Ct. Ark. 
Certiorari denied. Reported below: 240 Ark. 771, 402 
S. W. 2d 412.

No. 785, Mise. Reime rs  v . Wisc ons in . Sup. Ct. Wis. 
Certiorari denied. Reported below: 31 Wis. 2d 457, 143 
N. W. 2d 525.

No. 794, Mise. Abdelka der  v . California  et  al . 
C. A. 9th Cir. Certiorari denied.
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No. 787, Mise. Hayes  v . Peyton , Penit enti ary  
Super intende nt . C. A. 4th Cir. Certiorari denied. 
Reported below: 364 F. 2d 303.

No. 792, Mise. Cook  v . Massac husetts . Sup. Jud.
Ct. Mass. Certiorari denied. Reported below: 351 
Mass. 231, 218 N. E. 2d 393.

No. 786, Mise. Oost erw yk  v . County  of  Milw aukee  
et  al . Sup. Ct. Wis. Certiorari denied. Reported 
below: 31 Wis. 2d 513, 143 N. W. 2d 497.

No. 803, Mise. Wolff  v . Kros hins ky . Sup. Ct. 
CaL Certiorari denied. Petitioner pro se. John J. 
Costanzo for respondent.

No. 805, Mise. Koehn  v . Rhay , Penitentiary  
Super intende nt . C. A. 9th Cir. Certiorari denied.

No. 814, Mise. Mitche ll  v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied. Evander Cade Smith for 
petitioner.

No. 816, Mise. William s v . United  States . C. A. 
7th Cir. Certiorari denied. Marshall Patner for peti-
tioner. Reported below: 365 F. 2d 21.

No. 827, Mise. Lombard  v . Unit ed  State s . C. A. 
D. C. Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States.

No. 569, Mise. Grif fi n  v . Hendrick , County  Pris -
ons  Super intenden t . C. A. 3d Cir. Certiorari denied. 
Mr . Justice  Douglas  is of the opinion that certiorari 
should be granted. Reported below: 360 F. 2d 614.
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No. 759, Mise. DeJosep h  v . Connecti cut . Sup. Ct. 
Conn, and/or App. Div., Cir. Ct. Conn. Certiorari 
denied. William D. Graham for petitioner. Reported 
below: 3 Conn. Cir. 624, 222 A. 2d 752.

Mr . Justi ce  Stewart , joined by Mr . Justi ce  Black  
and Mr . Justi ce  Dougla s , dissenting from the denial of 
certiorari.

This case illustrates, in even more compelling terms 
than Winters v. Beck, ante, p. 907, the need for this Court 
to make clear the meaning of Gideon v. Wainwright, 
U. si 335.

The petitioner was charged in a Connecticut court 
with criminal nonsupport, a misdemeanor under Con-
necticut law punishable by imprisonment of up to a 
year. At his arraignment he told the judge that he was 
indigent, and requested that counsel be appointed. The 
judge informed him that appointment of counsel was not 
possible because the charge was only a misdemeanor. 
At trial, the petitioner again indicated that he wanted 
counsel, but his request was ignored by the trial judge. 
He attempted to conduct his own defense, and was con-
victed and sentenced to six months in jail. The con-
viction was affirmed by the Appellate Division of the 
Connecticut Circuit Court. That court noted that the 
petitioner had failed to request findings on the issue of 
his indigency, as required by local practice rules, and 
held that without more proof of indigency he could not 
claim that he had been deprived of any right to ap-
pointed counsel. Clearly, constitutional claims cannot 
be blocked by such procedural obstacles, in a case where 
the defendant, appearing alone in court, saw his requests 
for counsel denied outright by one judge and totally 
ignored by another.

The petitioner’s conviction in this case is squarely 
at odds with the decision of the Federal District Court 
for the District of Connecticut in Arbo v. Hegstrom, 
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261 F. Supp. 397. Arbo was charged in Connecticut 
with criminal nonsupport, the identical offense with 
which the petitioner here was charged and convicted. 
Unlike the petitioner, Arbo pleaded guilty and never 
requested that counsel be appointed for him. Never-
theless, the Federal District Judge held that Gideon 
guaranteed Arbo the right to appointed counsel. Arbo’s 
conviction was set aside because he had not been told 
of his right to counsel, and the State has not appealed.

Arbo was set free. The petitioner, convicted of the 
same offense in the same State, remains in jail. When 
the meaning of a fundamental constitutional right de-
pends on which court in Connecticut a person turns to 
for redress, I believe it is time for this Court to intervene. 
I would grant certiorari and set this case for argument.

No. 780, Mise. Hatfi eld  v . Calif ornia  Adult  
Authority  et  al . C. A. 9th Cir. Petition for writ of 
certiorari and for other relief denied.

Rehearing Denied.
No. 1018, Mise. October Term, 1965. Niels en  v . 

Nebraska  State  Bar  Associati on , 383 U. S. 105, 954. 
Motion for leave to file second petition for rehearing 
denied.

No. 174. Sule  v. Mis souri  Pacific  Railroad  Co . 
et  al ., ante, p. 819; and

No. 388. King  v . Vico  Insurance  Co . of  St . Loui s , 
ante, p. 841. Motions for joint consideration with other 
cases denied. Petitions for rehearing denied.

No. 127, Mise. Ortiz  v . United  States , ante, p. 861. 
Motion for leave to file petition for rehearing denied.
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No. 123. Lucom  et  vir . v . Atlanti c  Nation al  Bank  
of  West  Palm  Beach , ante, p. 898;

No. 243. Brennan  v . Sell ers , ante, p. 828;
No. 437. Colorado -Ute  Electr ic  Ass ociation , Inc . 

v. West ern  Colorado  Powe r  Co . et  al ., ante, p. 22;
No. 453. Ruth  v . Blue  River  Construct ors  et  al ., 

ante, p. 920;
No. 593. Kahn  v . Unit ed  States , ante, p. 948;
No. 594. SCHAWARTZBERG V. UNITED STATES, ante, 

p. 948;
No. 180, Mise. Jones  v . United  Stat es , ante, p. 936 ;
No. 288, Mise. Belk  v . Kentucky , ante, p. 937;
No. 360, Mise. Litt le  v . United  States , ante, 

p. 878;
No. 445, Mise. Daniels  v . Cook  Broadcasti ng  Co . 

et  al ., ante, p. 904;
No. 448, Mise. Andrews  v . Holman , Warden , ante, 

p. 937;
No. 466, Mise. Newhouse  v . Calif ornia , ante, 

p. 922;
No. 599, Mise. Bey  et  al . v . United  Stat es , ante, 

p. 905;
No. 605, Mise. Mack  v . Maxwell , Warden , ante, 

p. 906;
No. 683, Mise. Darby  v . Florida , ante, p. 896; and
No. 691, Mise. Saunde rs  v . Reus s , Clerk , et  al ., 

ante, p. 925. Petitions for rehearing denied.

December  12, 1966.

Miscellaneous Orders.
No. 149. Aday  et  al . v . United  States . C. A. 6th 

Cir. Motion of Citizens for Decent Literature, Inc., for 
leave to file a brief, as amicus curiae, granted. Charles 
H. Keating, Jr., and James J. Clancy on the motion.
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No. 4. Casca de  Natural  Gas  Corp . v . El  Paso  Nat -
ural  Gas  Co . et  al .;

No. 5. Californi a  v . El  Pas o  Natural  Gas  Co . et  
al .; and

No. 24. Southern  California  Edis on  Co . v . El  
Paso  Natural  Gas  Co . et  al . Appeal from D. C. Utah. 
(Probable jurisdiction noted, 382 U. S. 970.) Motion of 
State of Oregon for leave to participate in oral argument 
granted and ten minutes allotted for that purpose. 
Counsel for appellees shall be allotted an additional ten 
minutes for oral argument. Mr . Justice  White  and 
Mr . Just ice  Fortas  took no part in the consideration 
or decision of this motion. Robert Y. Thornton, Attor-
ney General of Oregon, and Richard W. Sabin, Assistant 
Attorney General, on the motion.

No. 462. Washingt on  Public  Power  Suppl y  Sys -
tem  v. Federal  Power  Comm iss ion  et  al . C. A. D. C. 
Cir. (Certiorari granted, ante, p. 926.) Motions of 
Idaho Fish and Game Commission, Idaho Wildlife Fed-
eration, and Washington State Sportsmen’s Council, Inc., 
et al. to be added as parties respondent granted. Case 
removed from summary calendar. Alan G. Shepard, 
Attorney General of Idaho, and T. J. Jones III for Idaho 
Fish and Game Commission. C. Frank Reijsnyder for 
Idaho Wildlife Federation. Joseph T. Mijich for Wash-
ington State Sportsmen’s Council, Inc., et al.

No. 480. Warden , Maryla nd  Penitentiary  v . Hay -
den . C. A. 4th Cir. (Certiorari granted, ante, p. 926.) 
Motion of respondent for appointment of counsel 
granted. It is ordered that Albert R. Turnbull, Esquire, 
of Charlottesville, Virginia, be, and he is hereby, ap-
pointed to serve as counsel for the respondent in this 
case.
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December 12, 1966. 385 U. S.

No. 800. Fortson , Secre tary  of  State  of  Georgia  
v. Morris  et  al . Appeal from D. C. N. D. Ga. Motion 
of Reuben A. Garland for leave to intervene denied. 
[For earlier order herein, see, ante, p. 955.]

No. 576, Mise. Clemons  v . Wils on , Warden ;
No. 888, Mise. Klin es  v . Schnec kloth ;
No. 891, Mise. Tucker  v . Field , Mens  Colony  

Superintendent ; and
No. 894, Mise. Williams  v . Californi a  Departme nt  

of  Corrections  et  al . Motions for leave to file petitions 
for writs of habeas corpus denied.

Probable Jurisdiction Noted.
No. 395. Loving  et  ux . v . Virgini a . Appeal from 

Sup. Ct. App. Va. Bernard S. Cohen for appellants. 
Robert Y. Button, Attorney General of Virginia, and 
Kenneth C. Patty and R. D. Mcllwaine III, Assistant 
Attorneys General, for appellee. Reported below: 206 
Va. 924, 147 S. E. 2d 78.

Certiorari Granted. (See No. 328, ante, p. 370; and No.
504, ante, p. 372.)

Certiorari Denied.
No. 592. Baker  et  al . v . United  States . C. A. 3d 

Cir. Certiorari denied. Allen M. Mesirow for peti-
tioners. Solicitor General Marshall, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Kirby W. Pat-
terson for the United States. Reported below: 364 F. 2d 
107.

No. 651. Howard  v . St . Louis -San  Francis co  Rail -
way  Co. et  al . C. A. 8th Cir. Certiorari denied. Robert 
L. Carter, Barbara A. Morris and Frank D. Reeves for 
petitioner. Reported below: 361 F. 2d 905.
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No. 605. Skoura s  Theatres  Corp , et  al . v . Spanos . 
C. A. 2d Cir. Certiorari denied. Milton C. Weisman 
and Harry I. Rand for petitioners. Leo T. Kissam, 
Eugene Gressman and Richard Gyory for respondent. 
Reported below: 364 F. 2d 161.

No. 608. Kokin  et  al . v . United  States . C. A. 3d 
Cir. Certiorari denied. Charles J. Irwin for petitioners. 
Solicitor General Marshall, Assistant Attorney General 
Vinson and Beatrice Rosenberg for the United States. 
Reported below: 365 F. 2d 595.

No. 611. Fleis hour  v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. Elmer Gertz for petitioner. So-
licitor General Marshall, Assistant Attorney General 
Sanders, Alan S. Rosenthal and Richard S. Salzman for 
the United States. Reported below: 365 F. 2d 126.

No. 630. Chamber lain  et  al . v . Zink  et  al .; and
No. 686. Zink  et  al . v . Pack  et  al . C. A. 5th Cir. 

Certiorari denied. Charles B. Arendall, Jr., for petitioners 
in No. 630. Willis C. Darby, Jr., for petitioners in No. 
686. Reported below: 362 F. 2d 723.

No. 654. Ruther ford  v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied. Joseph A. Ball for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Turner, Howard E. Shapiro and Charles L. Marinaccio 
for the United States. Reported below: 365 F. 2d 353.

No. 710. Celo tex  Corp . v . Nation al  Labor  Rela -
tions  Board . C. A. 5th Cir. Certiorari denied. W. Don-
ald McSweeney and Mitchell S. Rieger for petitioner. 
Solicitor General Marshall, Arnold Ordman, Dominick L. 
Manoli and Norton J. Come for respondent. Reported 
below: 364 F. 2d 552.
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December 12, 1966. 385 U. S.

No. 674. Smyth , Corre ction s  Director  v . Howa rd . 
C. A. 4th Cir. Certiorari denied. Robert Y. Button, 
Attorney General of Virginia, and Reno S. Harp III, 
Assistant Attorney General, for petitioner. Reported 
below: 365 F. 2d 428.

No. 679. Brown  v . Follin , Auditor  of  the  U. S. 
Dis trict  Court  for  the  Dist rict  of  Columbia , et  al . 
C. A. D. C. Cir. Certiorari denied. Darwin Charles 
Brown, petitioner, pro se.

No. 681. Hamilton  v . Cleveland  Bar  Assoc iati on . 
Sup. Ct. Ohio. Certiorari denied. A. L. Kearns for peti-
tioner. Reported below: 6 Ohio St. 2d 264, 217 N. E. 
2d 863.

No. 684. Rekew eg  v . Ohio  State  Bar  Ass ociat ion . 
Sup. Ct. Ohio. Certiorari denied. Bernard A. Berkman, 
Larry S. Gordon and Joshua J. Kancelbaum for petitioner. 
Thomas R. Spellerberg for respondent. Reported below: 
6 Ohio St. 2d 128, 216 N. E. 2d 370.

No. 700. Will iams  v . Anderson . C. A. 3d Cir. Cer-
tiorari denied. Charles B. E. Freeman for petitioner. 
Reported below: 362 F. 2d 1011.

No. 706. Pitt sburgh  National  Bank , Executor  v . 
Equitable  Gas  Co . Sup. Ct. Pa. Certiorari denied. 
Charles A. Miller for petitioner. William H. Eckert and 
Milton W. Lamproplos for respondent. Reported below: 
421 Pa. 468, 220 A. 2d 12.

No. 707. Ramirez  v . Unite d  Stat es . C. A. 7th Cir. 
Certiorari denied. Julius Lucius Echeles for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson and Beatrice Rosenberg for the United States. 
Reported below: 367 F. 2d 813.
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No. 713. Strauss  v . United  States . C. A. 5th Cir. 
Certiorari denied. Arthur B. Cunningham and Philip T. 
Weinstein for petitioner. Solicitor General Marshall, 
Assistant Attorney General Vinson, Beatrice Rosenberg 
and Kirby W. Patterson for the United States. Reported 
below: 363 F. 2d 366.

No. 187. De Stefano  v . Illi nois . Sup. Ct. Ill. Mo-
tion for leave to amend petition granted. Certiorari 
denied. The  Chief  Just ice , Mr . Justice  Black  and 
Mr . Justice  Douglas  are of the opinion that certiorari 
should be granted. Julius Lucius Echeles for petitioner. 
William G. Clark, Attorney General of Illinois, and Rich-
ard A. Michael and Philip J. Rock, Assistant Attorneys 
General, for respondent.

No. 539. Societe  Internationale  Pour  Des  Par -
ticipations  Industri ell es  et  Comme rci ales , S. A. v. 
Kelberine  et  al . C. A. D. C. Cir. Certiorari denied. 
Mr . Justice  Clark  took no part in the consideration or 
decision of this petition. John J. Wilson and Frank H. 
Strickler for petitioner. Reported below: 124 U. S. App. 
D. C. 257, 363 F. 2d 989.

No. 549. Kelberine  et  al . v . Societe  Interna -
tionale  Pour  Des  Parti cip atio ns  Industriel les  et  
Commerci ales , S. A., et  al . C. A. D. C. Cir. Certiorari 
denied. Mr . Justice  Clark  took no part in the con-
sideration or decision of this petition. Harold E. Stassen 
and Roger A. Johnsen for petitioners. John J. Wilson 
and Frank H. Strickler for Societe Internationale Pour 
Des Participations Industrielles et Commerciales, S. A., 
and Solicitor General Marshall, Assistant Attorney Gen-
eral Sanders, Morton Hollander and Richard S. Salzman 
for Clark et al., respondents. Reported below: 124 U. S. 
App. D. C. 257, 363 F. 2d 989.

233-653 0 - 67 - 60
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No. 543. Black  et  al . v . Strand  et  al .;
No. 544. Black  et  al . v . Brando , Admini str atrix , 

et  al .;
No. 545. Black  et  al . v . Denve r  United  States  

Nation al  Bank ; and
No. 653. Brando , Administ ratrix , et  al . v . Black  

et  al . C. A. 8th Cir. Motion for issuance of a peremp-
tory writ of certiorari in No. 543 denied. Certiorari 
denied. Mr . Justi ce  White  took no part in the con-
sideration or decision of this motion or of these petitions. 
Leslie R. Bishop for petitioners in Nos. 543, 544 and 545 
and for respondents in No. 653. Allen E. Susman for 
petitioners in No. 653 and for respondents in No. 544. 
Reported below: No. 543, 362 F. 2d 8; Nos. 544 and 653, 
362 F. 2d 19; and No. 545, 362 F. 2d 38.

No. 659. Wiscon sin  v . Milwaukee  Braves , Inc ., 
et  al . Sup. Ct. Wis. Certiorari denied. Mr . Justice  
Black , Mr . Justice  Douglas  and Mr . Justice  Brennan  
are of the opinion that certiorari should be granted. 
Mr . Justice  Fortas  took no part in the consideration 
or decision of this petition. Bronson C. La Follette, 
Attorney General of Wisconsin, Arlen Christenson, 
Deputy Attorney General, George F. Sicker, Assistant 
Attorney General, Robert P. Russell, Steven E. Keane, 
Lloyd N. Cutler, Louis F. Oberdorfer, Max 0. Truitt, 
Jr., and Timothy B. Dyk for petitioner. Ray T. McCann 
and Louis F. Carroll for respondents. William G. Clark, 
Attorney General, for the State of Illinois, as amicus 
curiae, in support of the petition. Reported below: 31 
Wis. 2d 699, 144 N. W. 2d 1.

No. 709. Mc Cullough  Tool  Co . et  al . v . Well  Sur -
veys , Inc ., et  al . C. A. 10th Cir. Motion to use record 
in No. 366, October Term, 1965, granted. Certiorari 
denied. R. Welton Whann for petitioners. Rujus S. 
Day, Jr., and Robert W. Fulwider for respondents.
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No. 716. Calz avara  v . United  Stat es . C. A. 7th 
Cir. Certiorari denied. Julius Lucius Echeles for pe-
titioner. Solicitor General Marshall for the United 
States.

No. 717. Aluminum  Co . of  Ameri ca  et  al . v . Woods  
Exploration  & Producing  Co ., Inc ., et  al . Sup. Ct. 
Tex. Certiorari denied. Leroy Jeffers for petitioners. 
Price Daniel and Levert J. Able for respondents Woods 
Exploration & Producing Co., Inc., et al. Reported 
below: 405 S. W. 2d 313.

No. 672. Maros cia  v . Disp atch  Printing  Co . et  al . 
C. A. 2d Cir. Motion to dispense with printing the 
petition granted. Petition for a writ of certiorari and 
for other relief denied.

No. 690. Martin  v . Philli ps  Petrole um  Co . et  al . 
C. A. 5th Cir. Certiorari denied. The  Chief  Justice  
would grant the petition and reverse the judgments of 
the lower courts. Klor’s, Inc. v. Broadway-Hale Stores, 
Inc., 359 U. S. 207, and Radiant Burners, Inc. v. Peoples 
Gas Light & Coke Co., 364 U. S. 656. A. A. White and 
Ben H. Schleider, Jr., for petitioner. Leroy Jeffers for 
respondent Phillips Petroleum Co., and John W. Barnum 
for respondents Chemical Bank New York Trust Co. 
et al. Reported below: 365 F. 2d 629.

No. 217, Mise. Mangel  v . Florida . Sup. Ct. Fla. 
Certiorari denied. Petitioner pro se. Earl Faircloth, At-
torney General of Florida, George R. Georgieff, Assistant 
Attorney General, for respondent.

No. 482, Mise. Booze  v . Virgi nia . Sup. Ct. App. Va. 
Certiorari denied. Albert J. Ahern, Jr., and Josiah Lyman 
for petitioner. William J. Hassan for respondent.
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December 12, 1966. 385 U. S.

No. 268, Mise. Austi n  v . Wain wri ght , Correcti ons  
Director . C. A. 5th Cir. Certiorari denied. Petitioner 
pro se. Earl Faircloth, Attorney General of Florida, 
and James G. Mahorner, Assistant Attorney General, 
for respondent. Reported below: 358 F. 2d 736.

No. 320, Mise. Brown  v . Wainw right , Correc tions  
Direct or . Sup. Ct. Fla. Certiorari denied. Petitioner 
pro se. Earl Faircloth, Attorney General of Florida, and 
George R. Georgieff, Assistant Attorney General, for 
respondent.

No. 440, Mise. Thom as  v . Flori da . Sup. Ct. Fla. 
Certiorari denied. Petitioner pro se. Earl Faircloth, At-
torney General of Florida, and Stanley D. Kupiszewski, 
Jr., Assistant Attorney General, for respondent.

No. 483, Mise. Pelletie r  v . Unite d  States . C. A. 
D. C. Cir. Certiorari denied. Thomas J. Greer, Jr., 
for petitioner. Solicitor General Marshall for the United 
States.

No. 507, Mise. Jones  v . Mancusi , Warden . C. A. 2d 
Cir. Certiorari denied. Petitioner pro se. I^ouis J. Lef-
kowitz, Attorney General of New York, for respondent.

No. 563, Mise. Brent  v . Louis iana . Sup. Ct. La. 
Certiorari denied. Petitioner pro se. Jack P. F. Gre- 
million, Attorney General of Louisiana, William P. 
Schuler, Second Assistant Attorney General, Sargent 
Pitcher, Jr., and Ralph L. Roy for respondent.

No. 632, Mise. La Macchio  et  al . v . United  States . 
C. A. 3d Cir. Certiorari denied. Petitioners pro se. 
Solicitor General Marshall, Assistant Attorney General 
Vinson and Philip R. Monahan for the United States. 
Reported below: 362 F. 2d 383.
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No. 586, Mise. Granger  v . Florida . Sup. Ct. Fla. 
Certiorari denied. Petitioner pro se. Earl Faircloth, At-
torney General of Florida, and Wallace E. Allbritton, 
Assistant Attorney General, for respondent.

No. 568, Mise. Ramseur  v . Blackw ell , Warde n . 
C. A. 5th Cir. Certiorari denied. Charles Morgan, Jr., 
for petitioner. Solicitor General Marshall for respondent.

No. 608, Mise. Vincent  v . United  States . C. A. 
8th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States. Reported 
below: 361 F. 2d 474.

No. 624, Mise. Payton  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Monroe Goldwater, Grace L. 
Brodsky and Leon B. Polsky for petitioner. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Theodore George Gilinsky for 
the United States. Reported below: 363 F. 2d 996.

No. 639, Mise. Brown  v . Calif ornia . Sup. Ct. Cal. 
Certiorari denied. Petitioner pro se. Thomas C. Lynch, 
Attorney General of California, William E. James, As-
sistant Attorney General, and Jack K. Weber, Deputy 
Attorney General, for respondent.

No. 650, Mise. Young  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Robert G. Maysack' for the 
United States.

No. 758, Mise. Rodgers  
8th Cir. Certiorari denied. 
General Marshall for the 
below: 362 F. 2d 358.

v. United  States . C. A. 
Petitioner pro se. Solicitor 
United States. Reported
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No. 652, Mise. Edwards  v . Unite d  State s . C. A. 
10th Cir. Certiorari denied. Petitioner pro se. Solici-
tor General Marshall, Assistant Attorney General Vinson 
and Beatrice Rosenberg for the United States.

No. 661, Mise. Foster  v . United  State s . C. A. 4th 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Marshall, Assistant Attorney General Vinson and 
Beatrice Rosenberg for the United States. Reported 
below: 363 F. 2d 871.

No. 679, Mise. Pyles  v . United  Stat es . C. A. D. C. 
Cir. Certiorari denied. William J. Garber for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Kirby W. Patterson for 
the United States. Reported below: 124 U. S. App. 
D. C. 129, 362 F. 2d 959.

No. 690, Mise. Metcalfe  v . Unite d  States . C. A. 
D. C. Cir. Certiorari denied. Petitioner pro se. Solici-
tor General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Theodore George Gilinsky for 
the United States.

No. 784, Mise. Todd  v . Unite d  States . C. A. 10th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States. Reported 
below: 362 F. 2d 531.

No. 796, Mise. Hardke  v . Califor nia  et  al . Sup. 
Ct. Cal. Certiorari denied.

No. 822, Mise. Hurle y  v . Alexander  et  al . C. A. 
D. C. Cir. Certiorari denied. Petitioner pro se. Solici-
tor General Marshall for respondents.
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No. 797, Mise. Lee  v . Wilson , Warden . C. A. 9th 
Cir. Certiorari denied. Reported below: 363 F. 2d 824.

No. 806, Mise. Mathi s v . Wainwri ght , Correc -
tions  Direc tor . Sup. Ct. Fla. Certiorari denied.

No. 809, Mise. D’Ercole  v . Unite d  States . C. A. 
2d Cir. Certiorari denied. William C. Erbecker for peti-
tioner. Solicitor General Marshall for the United States. 
Reported below: 361 F. 2d 211.

No. 841, Mise. Warriner  v . Ferraro  et  al . Sup. 
Ct. Fla. Certiorari denied. Petitioner pro se. Joseph 
Pardo, pro se, and for respondents Goldman et al.

Rehearing Granted. (See No. 504, ante, p. 372.)

Rehearing Denied.
No. 366, October Term, 1965. Mc Cullough  Tool  

Co. et  al . v. Well  Surveys , Inc ., et  al ., 383 U. S. 933, 
384 U. S. 947. Motion for leave to file second petition 
for rehearing denied.

No. 319. Pitt sburgh  Towi ng  Co . v . Mis si ss ippi  
Valley  Barge  Line  Co . et  al ., ante, p. 32;

No. 671, Mise. Spry  v . Oberhauser  et  al ., ante, 
p. 940; and

No. 813, Mise. Furtak  v . Mancusi , Warden , ante, 
p. 945. Petitions for rehearing denied.

No. 96, Mise. Mc Clel lan  v . Huston , ante, p. 13. 
Motion for leave to file petition for rehearing denied.

Decembe r  16, 1966.

Dismissal Under Rule 60.
No. 859, Mise. Callas  v . Washingt on . Sup. Ct. 

Wash. Petition for writ of certiorari dismissed pursuant 
to Rule 60 of the Rules of this Court.
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Decembe r  29, 1966.

Dismissal Under Rule 60.
No. 813. City  of  Scranton  et  al . v . United  States  

et  al . Appeal from D. C. S. D. N. Y. Dismissed as to 
appellant Township of Weehawken pursuant to Rule 60 
of the Rules of this Court. Gordon P. MacDougall for 
appellant. Reported below: 259 F. Supp. 964.

January  9, 1967.

Miscellaneous Orders.
No. 1, Orig. Wis consi n  et  al . v . Illinois  et  al .;
No. 2, Orig. Michig an  v . Illinois  et  al .;
No. 3, Orig. New  York  v . Illinois  et  al .; and
No. 11, Orig. Illinois  v . Michi gan  et  al .
Report of the Special Master received and ordered filed. 

The following schedule for filing of exceptions and briefs 
adopted:

1. Exceptions by all parties to report of the Special 
Master, to be filed on or before March 6, 1967.

2. Opening briefs by all parties in support of their 
exceptions to be filed on or before June 5, 1967.

3. Briefs by all parties in answer to opening briefs to 
be filed on or before September 5, 1967.

4. Reply briefs by all parties to be filed by November 6, 
1967.

[For earlier actions, see 360 U. S. 712; 361 U. S. 956; 
362 U. S. 908, 957, 958, 972.]

No. 209. Railroad  Transf er  Service , Inc . v . City  
of  Chicag o  et  al . C. A. 7th Cir. (Certiorari granted, 
ante, p. 810.) Motion of Chicago Terminal Railroads 
for leave to file brief, as amicus curiae, granted. Joseph 
H. Hays, James W. Nisbet and Ed White on the motion.
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No. 831. Specht  v . Patterson , Warden , et  al . 
(Certiorari granted, ante, p. 968.) C. A. 10th Cir. Mo-
tion of petitioner for appointment of counsel granted. 
It is ordered that Michael A. Williams, Esquire, of Den-
ver, Colorado, be, and he is hereby, appointed to serve as 
counsel for petitioner in this case.

No. 136. Swann  et  al . v . Adams , Secretary  of  State  
of  Florida , et  al . Appeal from D. C. S. D. Fla. (Ante, 
p. 440.) Appellants’ petition for stay denied. It is or-
dered that the judgment in this case issue forthwith. 
D. P. S. Paul, P. D. Thomson, Neal Rutledge and Rich-
ard F. Wolfson for Swann, and Thomas C. Britton and 
Stuart Simon for Supervisor of Elections of Dade County, 
appellants, on the petition for stay. Earl Faircloth, At-
torney General of Florida, and Edward D. Cowart, Assist-
ant Attorney General, for appellees Adams et al., in 
opposition to the petition.

No. 181. Gross o v . United  Stat es . C. A. 3d Cir. 
(Certiorari granted, ante, p. 810.) Motion to remove 
case from summary calendar denied. Charles Alan 
Wright on the motion.

No. 689, Mise. Coff ee  v . Flori da . Motion for leave 
to file petition for writ of habeas corpus denied. Peti-
tioner pro se. Earl Faircloth, Attorney General of Flor-
ida, and Wallace E. Allbritton, Assistant Attorney 
General, for respondent.

No. 779, Mise. Reyes  v . Wainwri ght , Correct ions  
Direc tor . Motion for leave to file petition for writ of 
habeas corpus denied. Petitioner pro se. Earl Faircloth, 
Attorney General of Florida, and Wallace E. Allbritton, 
Assistant Attorney General, for respondent.
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No. 730. ZSCHERNIG ET AL. V. MlLLER, ADMINISTRATOR, 

et  al . Appeal from Sup. Ct. Ore. The Solicitor General 
is invited to file a brief expressing the views of the United 
States.

No. 947, Mise. Dean  v . Florid a ;
No. 980, Mise. Alexa nder  v . Virgini a ;
No. 984, Mise. Stacey  v . Illi nois ;
No. 998, Mise. Kinderma n  v . Tahas h , Warden  ; and
No. 1010, Mise. Jackso n  v . Wilson , Warden , et  al . 

Motions for leave to file petitions for writs of habeas 
corpus denied.

No. 629, Mise. Clemons  v . Wilson , Warden . Mo-
tion for leave to file petition for writ of habeas corpus 
denied. Treating the papers submitted as a petition for 
writ of certiorari, certiorari is denied. Petitioner pro se. 
Thomas C. Lynch, Attorney General of California, Albert 
W. Harris, Jr., Assistant Attorney General, and Louise H. 
Renne, Deputy Attorney General, for respondent.

No. 777, Mise. Fonta na  v . Schneckloth , Warden , 
et  al . Motion for leave to file petition for writ of habeas 
corpus denied. Treating the papers submitted as a peti-
tion for writ of certiorari, certiorari is denied. Petitioner 
pro se. Thomas C. Lynch, Attorney General of Cali-
fornia, and Edsel W. Haws and Roger E. Venturi, Deputy 
Attorneys General, for respondents.

No. 774, Mise. Weidemann  v . Califo rnia  et  al .;
No. 926, Mise. Ruhl  et  al . v . Supreme  Court  of  

Penns ylvani a ; and
No. 927, Mise. Sipult  v . Oliver  et  al . Motions for 

leave to file petitions for writs of habeas corpus denied. 
Treating the papers submitted as petitions for writs of 
certiorari, certiorari is denied.
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No. 907, Mise. Skolnick  v . Knoch , U. S. Distr ict  
Judge . Motion for leave to file petition for writ of 
mandamus and for other relief denied.

No. 969, Mise. Mason  v . Unite d  States  Distr ict  
Court  for  the  Eastern  Dis trict  of  Michi gan  et  al . 
Motion for leave to file petition for writ of injunction 
and for other relief denied.

No. 924, Mise. Scott  v . Dawkins , U. S. Dis trict  
Judge ; and

No. 935, Mise. Hust on  v . Kans as . Motions for leave 
to file petitions for writs of mandamus denied.

No. 953, Mise. Smith  et  al . v . Stanley , U. S. Dis -
trict  Judge . Motion for leave to file petition for writ 
of mandamus and/or prohibition denied. James B. Flack 
for petitioners. Robert C. Londerholm, Attorney General 
of Kansas, and Kenton C. Granger, Assistant Attorney 
General, for respondent.

No. 904, Mise. Ortega  v . Montante , Judge . 
D. C. E. D. Mich. Motion for leave to file petition for 
writ of certiorari denied.

Probable Jurisdiction Postponed.
No. 724. Dusch  et  al . v . Davis  et  al . Appeal from 

C. A. 4th Cir. Further consideration of question of juris-
diction in this case postponed to hearing of case on the 
merits. Case placed on summary calendar and set for 
argument immediately following No. 491. In addition 
to the merits of case, counsel directed to brief and pre-
sent oral argument on question whether a three-judge 
court should have been convened. Archibald G. Robert-
son for appellants. Henry E. Howell, Jr., for appellees. 
Reported below: 361 F. 2d 495.
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Certiorari Granted. (See also No. 31, Mise., ante, 
p. 452.)

No. 38. Marchetti  v . United  State s . C. A. 2d Cir. 
Petition for writ of certiorari is granted limited to the 
following question:

Do not the federal wagering tax statutes here involved 
violate the petitioner’s privilege against self-incrimina-
tion guaranteed by the Fifth Amendment? Should not 
this Court, especially in view of its recent decision in 
Albertson v. Subversive Activities Control Board, 382 
U. S. 70 (1965), overrule United States v. Kahriger, 345 
U. S. 22 (1953), and Lewis v. United States, 348 U. S. 
419 (1955)?

David Goldstein and Jacob D. Zeldes for petitioner. 
Reported below: 352 F. 2d 848.

No. 339. Hughes  v . Washi ngton . Sup. Ct. Wash. 
Certiorari granted. John Gavin for petitioner. John J. 
O’Connell, Attorney General of Washington, and Harold 
T. Hartinger and James C. Hanken, Assistant Attorneys 
General, for respondent. Reported below: 67 Wash. 2d 
799, 410 P. 2d 20.

No. 781. National  Labor  Relat ions  Board  v . Great  
Dane  Trai lers , Inc . C. A. 5th Cir. Certiorari granted. 
Solicitor General Marshall, Arnold Ordman, Dominick L. 
Manoli and Norton J. Come for petitioner. O. R. T. 
Bowden for respondent. Reported below: 363 F. 2d 130.

No. 794. Denver  & Rio Grande  Western  Railroad  
Co. v. Brotherhoo d of  Railro ad  Trainme n et  al . 
C. A. 10th Cir. Certiorari granted. George L. Saunders, 
Jr., for petitioner. Edward J. Hickey, Jr., and James L. 
Highsaw, Jr., for respondents. Reported below: 367 F. 
2d 137.
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No. 275. Wainwri ght  v . City  of  New  Orleans . 
Sup. Ct. La. Certiorari granted. Melvin L. Wulf for 
petitioner. Alvin J. Liska for respondent. Reported 
below: 248 La. 1097, 184 So. 2d 23.

Certiorari Denied. (See also No. 671, ante, p. 456; No. 
704, ante, p. 449; No. 758, ante, p. 453; No. 767, 
Mise., ante, p. 451; No. 917, Mise., ante, p. 452; and 
Mise. Nos. 629, 774, 777, 926, and 927, supra.)

No. 464. Elder  v . Board  of  Medica l  Examiners  of  
the  State  of  Calif ornia . Dist. Ct. App. Cal., 1st App. 
Dist. Certiorari denied. Reginald G. Hearn for peti-
tioner. Thomas C. Lynch, Attorney General of Cali-
fornia, and Gerald F. Carreras, Deputy Attorney General, 
for respondent. Reported below: 241 Cal. App. 2d 246, 
50 Cal. Rptr. 304.

No. 609. Barrow , aka  Barrett , et  al . v . Unite d  
Stat es . C. A. 3d Cir. Certiorari denied. Morton Wit-
kin and Stanford Shmukler for petitioners. Solicitor 
General Marshall, Assistant Attorney General Vinson 
and Beatrice Rosenberg for the United States. Reported 
below: 363 F. 2d 62.

No. 618. Moore  et  ux . v . United  States . C. A. 4th 
Cir. Certiorari denied. James H. Michael, Jr., and 
Robert M. Musselman for petitioners. Solicitor General 
Marshall, Assistant Attorney General Rogovin and Bur-
ton Berkley for the United States. Reported below: 
360 F. 2d 353.

No. 619. Andreadis , aka  Andre , et  al . v . Unite d  
State s . C. A. 2d Cir. Certiorari denied. Maurice Edel- 
baum for petitioners. Solicitor General Marshall, Assist-
ant Attorney General Vinson, Beatrice Rosenberg and 
Anthony P. Nugent, Jr., for the United States. Reported 
below: 366 F. 2d 423.
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No. 610. Fires tone  Tire  & Rubber  Co . v . Federal  
Trade  Comm is si on ; and

No. 685. Shell  Oil  Co . v . Fede ral  Trade  Commi s -
si on . C. A. 5th Cir. Certiorari denied. Thomas S. 
Markey and John F. Floberg for petitioner in No. 610. 
William Simon, John Bodner, Jr., and William F. Kenney 
for petitioner in No. 685. Solicitor General Marshall, 
Assistant Attorney General Turner, Howard E. Shapiro, 
Milton J. Grossman, James Mcl. Henderson and Alvin L. 
Berman for respondent in both cases. Reported below: 
360 F. 2d 470.

No. 636. Empir e  Rayon  Yarn  Co., Inc . v . American  
Viscos e Corp , et  al . C. A. 2d Cir. Certiorari denied. 
Jacob Greenwald and Randolph J. Seijert for petitioner. 
Sidney P. Howell, Jr., for American Viscose Corp., and 
Nahum, A. Bernstein for Malina et al., respondents. 
Reported below: 354 F. 2d 182.

No. 657. Pacific  Far  East  Line , Inc . v . Govern -
ment  of  Guam . C. A. D. C. Cir. Certiorari denied. 
Mark P. Schlejer for petitioner. Harold W. Burnett, 
Attorney General of Guam, and Donald O. Lincoln for 
respondent. Reported below: 124 U. S. App. D. C. 324, 
365 F. 2d 515.

No. 666. Lester  et  al . v . United  States . C. A. 6th 
Cir. Certiorari denied. J. Leonard Walker and Howell 
W. Vincent for petitioners. Solicitor General Marshall, 
Assistant Attorney General Vinson, Beatrice Rosenberg 
and Julia P. Cooper for the United States. Reported 
below: 363 F. 2d 68.

No. 720. Blau  v . Lamb  et  al . C. A. 2d Cir. Certio-
rari denied. Morris J. Levy for petitioner. Albert R. 
Connelly and Robert Rosenman for respondents. Re-
ported below: 363 F. 2d 507.
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No. 677. A. P. Smith  Manufactur ing  Co . v . United  
States . Ct. Cl. Certiorari denied. Robert P. Weil for 
petitioner. Solicitor General Marshall, Assistant Attor-
ney General Rogovin and Meyer Rothwacks for the 
United States. Reported below: 176 Ct. Cl. 1074, 364 F. 
2d 831.

No. 711. Forst er  Mfg . Co., Inc ., et  al . v . Federal  
Trade  Commiss ion . C. A. 1st Cir. Certiorari denied. 
Charles S. Rhyne, Brice W. Rhyne, Alfred J. Tighe, Jr., 
Richard A. Tilden and Charles H. Burton for petitioners. 
Solicitor General Marshall and James Mcl. Henderson 
for respondent. Reported below: 361 F. 2d 340.

No. 718. Cudmor e  v. Richardson -Merrell , Inc . Ct. 
Civ. App. Tex., 5th Sup. Jud. Dist. Certiorari denied. 
Harvey L. Davis for petitioner. Donald L. Case and Jack 
Pew, Jr., for respondent. Reported below: 398 S. W. 2d 
640.

No. 719. Branch  et  al . v . Johns on . C. A. 4th Cir. 
Certiorari denied. Julian R. Allsbrook and Richard B. 
Allsbrook for petitioners. Philip J. Hirschkop, Bernard S. 
Cohen, William M. Kunstler and Arthur Kinoy for re-
spondent. T. W. Bruton, Attorney General of North 
Carolina, and Ralph Moody, Deputy Attorney General, 
for the State of North Carolina, as amicus curiae, in 
support of the petition. Reported below: 364 F. 2d 177.

No. 721. Peacock  Records , Inc ., et  al . v . Checker  
Records , Inc ., et  al . C. A. 7th Cir. Certiorari denied. 
William R. Ming, Jr., for petitioners. Anthony Bradley 
Eben for respondents. Reported below: 365 F. 2d 145.

No. 722. Arnone  et  al . v . New  York . App. Div., 
Sup. Ct. N. Y., 2d Jud. Dept. Certiorari denied. Eugene 
Feldman for petitioners. Nat H. Hentel for respondent.



1004 OCTOBER TERM, 1966.

January 9, 1967. 385 U.S.

No. 723. F. & D. Rentals , Inc . v . Commis sio ner  of  
Inter nal  Revenue . C. A. 7th Cir. Certiorari denied. 
John L. Carey for petitioner. Solicitor General Marshall, 
Assistant Attorney General Rogovin, Melva M. Graney 
and Carolyn R. Just for respondent. Reported below: 
365 F. 2d 34.

No. 727. Stayner  v . Unite d  Stat es . C. A. 2d Cir. 
Certiorari denied. Jerome B. Tobias for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Rogovin and Joseph M. Howard for the United States.

No. 729. Royal  Netherlands  Steam ship  Co. v. 
Strachan  Shipp ing  Co .; and

No. 741. Stracha n  Shippi ng  Co . v . Royal  Nether -
lands  Steamshi p Co . C. A. 5th Cir. Certiorari denied. 
William M. Kimball for petitioner in No. 729 and for 
respondent in No. 741. E. D. Vickery for petitioner in 
No. 741 and for respondent in No. 729. Reported below: 
362 F. 2d 691.

No. 731. Local  Union  No . 542-A, -B, -C, Interna -
tional  Union  of  Operat ing  Engi nee rs , AFL-CIO v. 
National  Labor  Relat ions  Board . C. A. 3d Cir. Cer-
tiorari denied. Abraham E. Freedman and Martin J. 
Vigderman for petitioner. Solicitor General Marshall, 
Arnold Ordman, Dominick L. Manoli and Norton J. Come 
for respondent. Reported below: 360 F. 2d 111.

No. 733. Prusa  et  al . v . Cerm ak  et  al . Sup. Ct. 
Okla. Certiorari denied. Clyde V. Collins for petitioners. 
Paul W. Cress for respondents.

No. 737. Bloom fiel d Steamship  Co . v . United  
States . C. A. 5th Cir. Certiorari denied. Robert Eikel 
for petitioner. Solicitor General Marshall for the United 
States. Reported below: 359 F. 2d 506.



ORDERS. 1005

385U.S. January 9, 1967.

No. 728. Goldstei n  et  al . v . Commi ssione r  of  In -
ternal  Revenue . C. A. 2d Cir. Certiorari denied. 
Bernard Speisman for petitioners. Solicitor General 
Marshall and Assistant Attorney General Rogovin for 
respondent. Reported below: 364 F. 2d 734, 742, 744.

No. 739. Meister  v . Wisconsin . Sup. Ct. Wis. Cer-
tiorari denied. Norman C. Skogstad for petitioner. 
Bronson C. La Follette, Attorney General of Wisconsin, 
for respondent.

No. 740. Marina  Mercante  Nicaraguense , S. A., as  
owner  of  The  El  Salvador  v . Mc Alli st er  Brothers , 
Inc ., as  own er  of  The  Tug  Russ ell  No . 18, et  al . 
C. A. 2d Cir. Certiorari denied. Victor S. Cichanowicz 
for petitioner. Christopher E. Heckman for McAllister 
Brothers, Inc., James David Ausländer for Evans, and 
Frank C. Mason and Robert A. Lilly for Salvesen et al., 
respondents. Reported below: 364 F. 2d 118.

No. 742. Mondakota  Gas  Co . v . Reed  et  al . C. A. 
9th Cir. Certiorari denied. Daryl E. Engebregson for 
petitioner. Cale Crowley for respondent Reed. Re-
ported below: 363 F. 2d 879.

No. 743. Norton  Co. et  al . v . Minnes ota  Mining  
& Manuf actu rin g  Co . C. A. 6th Cir. Certiorari denied. 
John W. Malley for petitioners. Thomas V. Koykka, 
Edward A. Haight and Harold J. Kinney for respondent. 
Reported below: 366 F. 2d 238.

No. 747. Sheridan  Creati ons , Inc . v . National  
Labor  Relati ons  Board . C. A. 2d Cir. Certiorari de-
nied. Ralph P. Katz for petitioner. Solicitor General 
Marshall, Arnold Ordman, Dominick L. Manoli, Norton 
J. Come and Glen M. Bendixsen for respondent. Re-
ported below: 357 F. 2d 245.

233-653 0 - 67 - 61
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No. 746. Werne r  v . Ohio . Ct. App. Ohio, Geauga 
County. Certiorari denied. Barry M. Byron for peti-
tioner. William Saxbe, Attorney General of Ohio, and 
Edwin T. Hofstetter for respondent.

No. 748. Casavi na  v . United  Stat es . C. A. 3d Cir. 
Certiorari denied. Frederic C. Ritger, Jr., for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Robert G. Maysack for 
the United States. Reported below: 368 F. 2d 987.

No. 749. Mc Innes  et  al . v . Port  of  New  York  
Authority . Ct. App. N. Y. Certiorari denied. Stanley 
Geller for petitioners. Sidney Goldstein for respondent. 
Reported below: 18 N. Y. 2d 250, 219 N. E. 2d 797.

No. 751. Ungar  v . Asso ciati on  of  the  Bar  of  the  
City  of  New  York . App. Div., Sup. Ct. N. Y., 1st Jud. 
Dept. Certiorari denied. Morton Liftin for petitioner. 
John G. Bonomi for respondent. Reported below: 25 
App. Div. 2d 322, 269 N. Y. S. 2d 163.

No. 755. Blau  v . Petteys  et  al . C. A. 8th Cir. Cer-
tiorari denied. Morris J. Levy for petitioner. Martin D. 
Jacobs for respondents. Reported below: 367 F. 2d 528.

No. 757. Marsha ll  v . Sawyer , Governor  of  Nevada , 
et  al . C. A. 9th Cir. Certiorari denied. William B. 
Beirne, A. L. Wirin and Fred Okrand for petitioner. 
Harvey Dickerson, Attorney General of Nevada, and Don 
W. Winne, Deputy Attorney General, for respondents. 
Reported below: 365 F. 2d 105.

No. 763. Union  Barge  Line  Corp , et  al . v . Alle n . 
C. A. 5th Cir. Certiorari denied. George B. Matthews 
for petitioners Union Barge Line Corp, et al. C. Paul 
Barker for respondent. Reported below: 361 F. 2d 217.
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No. 752. Guziak  v . Federal  Trade  Commiss ion . 
C. A. 8th Cir. Certiorari denied. Harry E. McDermott, 
Jr., for petitioner. Solicitor General Marshall and James 
Mcl. Henderson for respondent. Reported below: 361 
F. 2d 700.

No. 761. Litt ell  v . Udall , Secre tary  of  the  In -
teri or . C. A. D. C. Cir. Certiorari denied. Frederick 
Bernays Wiener for petitioner. Solicitor General Mar-
shall, Assistant Attorney General Weisl, Roger P. 
Marquis and Herbert Pittie for respondent. Reported 
below: 125 U. S. App. D. C. 89, 366 F. 2d 668.

No. 764. Burr  Oaks  Corp , et  al . v . Commissi oner  
of  Internal  Reve nue . C. A. 7th Cir. Certiorari de-
nied. Gerald J. Kahn for petitioners. Solicitor General 
Marshall, Assistant Attorney General Rogovin and Gil-
bert E. Andrews for respondent. Reported below: 365 F. 
2d 24.

No. 765. Humble  Oil  & Refin ing  Co . v . Standard  
Oil  Co . (Kentucky ). C. A. 5th Cir. Certiorari denied. 
Arthur H. Dean, David W. Peck, Roy H. Steyer and 
Edward W. Keane for petitioner. Francis R. Kirkham, 
James B. Atkin and Beverly W. Pattishall for respondent. 
Reported below: 363 F. 2d 945.

No. 769. Chervy  et  ux . v . Penin sul ar  & Orient al  
Steam  Navigation  Co ., Ltd . C. A. 9th Cir. Certiorari 
denied. Gerald G. Kelly for petitioners. Francis L. 
Tetreault for respondent. Reported below: 364 F 2d 
908.

No. 830. Grace  Line , Inc ., et  al . v . Kanton . C. A. 
9th Cir. Certiorari denied. Edward S. Franklin for 
petitioners. Sam L. Levinson for respondent.
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No. 770. Marti n  v . United  States . C. A. 5th Cir. 
Certiorari denied. Edward Bennett Williams and Robert 
L. Weinberg for petitioner. Solicitor General Marshall, 
Assistant Attorney General Vinson and Beatrice Rosen-
berg for the United States.

No. 772. Carter  et  al . v . American  Tele phone  & 
Tele grap h  Co . et  al . C. A. 5th Cir. Certiorari denied. 
William VanDercreek for petitioners. Wayne Babler and 
Leroy Jeffers for American Telephone & Telegraph Co. 
et al., and Spencer C. Relyea III for General Telephone 
Co. of the Southwest, respondents. Reported below: 365 
F. 2d 486.

No. 773. Mandell , Specto r , Rudolph  Co. v. United  
States . C. A. 3d Cir. Certiorari denied. Harold E. 
Kohn and William T. Coleman, Jr., for petitioner. Solici-
tor General Marshall, Assistant Attorney General Sanders 
and Alan S. Rosenthal for the United States. Reported 
below: 364 F. 2d 889.

No. 775. Checker  Cab  Co . et  al . v . National  Labor  
Relat ions  Board . C. A. 6th Cir. Certiorari denied. 
Frederick Bernays Wiener for petitioners. Solicitor Gen-
eral Marshall, Arnold Ordman, Dominick L. Manoli and 
Norton J. Come for respondent. Reported below: 367 F. 
2d 692.

No. 782. Madison  Fund , Inc ., forme rly  Pennro ad  
Corp . v . Commi ssi oner  of  Internal  Revenue . C. A. 
3d Cir. Certiorari denied. William R. Spofford and 
Sherwin T. McDowell for petitioner. Solicitor General 
Marshall, Assistant Attorney General Rogovin and Melva 
M. Graney for respondent. Reported below: 365 F. 2d 
471.
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No. 771. Rose mont  Enterpris es , Inc . v . Random  
House , Inc ., et  al . C. A. 2d Cir. Certiorari denied. 
Chester C. Davis and Lola S. Lea for petitioner. Horace 
S. Manges for respondents. Reported below: 366 F. 2d 
303.

No. 776. Banzer  v . Unite d  State s . C. A. 9th Cir. 
Certiorari denied. Walter H. Evans for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Robert G. Maysack for 
the United States. Reported below: 367 F. 2d 865.

No. 780. Panczko  v . United  Stat es . C. A. 7th Cir. 
Certiorari denied. Julius Lucius Echeles and Melvin B. 
Lewis for petitioner. Solicitor General Marshall, Assist-
ant Attorney General Vinson, Beatrice Rosenberg and 
Sidney M. Glazer for the United States. Reported 
below: 367 F. 2d 737.

No. 783. Schein , dba  Henry  Schei n v . United  
States . C. A. 2d Cir. Certiorari denied. Jerome T. 
Orans for petitioner. Solicitor General Marshall, Assist-
ant Attorney General Vinson, Beatrice Rosenberg and 
Mervyn Hamburg for the United States.

No. 784. Robin son  v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied. Robert M. Scott for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Julia P. Cooper for the 
United States. Reported below: 366 F. 2d 575.

No. 785. Butte rfie ld  v . Plastic  Contact  Lens  Co . 
C. A. 9th Cir. Certiorari denied. Collins Mason for peti-
tioner. Dugald S. McDougall, Irwin Panter, James C. 
Dezendorj and Carl Hoppe for respondent. Reported 
below: 366 F. 2d 338.



1010 OCTOBER TERM, 1966.

January 9, 1967. 385 U.S.

No. 787. Grant  et  al . v . Schoo l  Dis trict  No . 61, 
Baker  County . Sup. Ct. Ore. Certiorari denied. 
Willard K. Carey for petitioners. Reported below: 244 
Ore. 131, 415 P. 2d 165.

No. 788. Harris  v . Unite d  States . C. A. 2d Cir. 
Certiorari denied. Jacob Kossman for petitioner. Solici-
tor General Marshall, Assistant Attorney General Vinson 
and Beatrice Rosenberg for the United States. Reported 
below: 367 F. 2d 826.

No. 790. Helberg  et  al . v . Unit ed  States . C. A. 9th 
Cir. Certiorari denied. Jerome M. Johnson for peti-
tioners. Solicitor General Marshall, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Robert G. May-
sack for the United States. Reported below: 365 F. 2d 
314.

No. 792. City  of  Mesa  v . Salt  River  Project  Agri -
cultural  Improv ement  & Power  Dis trict . Sup. Ct. 
Ariz. Certiorari denied. J. LaMar Shelley and Mark 
Wilmer for petitioner. Irving A. Jennings and Rex E. 
Lee for respondent. Reported below: 101 Ariz. 74, 416 P. 
2d 187.

No. 798. West  Los  Angele s Insti tute  for  Cancer  
Resear ch  v . Mayer  et  al . C. A. 9th Cir. Certiorari 
denied. Kenneth H. Anderson for petitioner. Charles 
M. Price, Hugh L. Biggs and Cleveland C. Cory for 
respondents. Reported below: 366 F. 2d 220.

No. 802. Coates  v . United  Stat es . C. A. 8th Cir. 
Certiorari denied. Robert J. O’Hanlon and Richard L. 
Daly for petitioner. Solicitor General Marshall, Assist-
ant Attorney General Vinson, Beatrice Rosenberg and 
Mervyn Hamburg for the United States. Reported 
below: 366 F. 2d 744.
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No. 811. State  Loan  & Finance  Corp . v . American  
Plan  Corp . C. A. 3d Cir. Certiorari denied. Howard 
L. Williams and Robert M. High for petitioner. Leo H. 
Hirsch, Jr., for respondent. Reported below: 365 F. 2d 
635.

No. 633. Mc Laurin  et  al . v . City  of  Greenvi lle . 
Sup. Ct. Miss. Certiorari denied. The  Chief  Justice , 
Mr . Justi ce  Douglas  and Mr . Justice  Brennan  are of 
the opinion that certiorari should be granted. Jack 
Greenberg, Anthony G. Amsterdam and R. Jess Brown 
for petitioners. Charles S. Tindall, Jr., for respondent. 
Reported below: 187 So. 2d 854, 860, 861.

No. 714. Atlantic  Coast  Line  Railroad  Co . v . 
Hodges  et  al . C. A. 5th Cir. Certiorari denied. Mr . 
Justic e  Fortas  took no part in the consideration or de-
cision of this petition. Paul A. Porter and Dennis G. 
Lyons for petitioner. Sam D. Hewlett, Jr., for respond-
ents. Reported below: 363 F. 2d 534.

No. 725. Keogh  v . Wash ingt on  Post  Co . C. A. D. C. 
Cir. Certiorari denied. The  Chief  Justice  took no 
part in the consideration or decision of this petition. 
Philip Handelman for petitioner. James H. McGlothlin 
for respondent. Reported below: 125 U. S. App. D. C. 
32,365 F. 2d 965.

No. 236, Mise. Clark  v . Texas . Ct. Crim. App. Tex. 
Certiorari denied. James P. Simpson for petitioner. 
Waggoner Carr, Attorney General of Texas, Hawthorne 
Phillips, First Assistant Attorney General, T. B. Wright, 
Executive Assistant Attorney General, and Howard M. 
Fender and Allo B. Crow, Jr., Assistant Attorneys Gen-
eral, for respondent. Reported below: 398 S. W. 2d 763.
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No. 778. Unite d  State s ex  rel . Shott  v . Tehan , 
Sherif f . C. A. 6th Cir. Certiorari denied. The  Chief  
Justic e  is of the opinion that certiorari should be granted. 
Mr . Justic e  Fortas  took no part in the consideration or 
decision of this petition. Thurman Arnold for petitioner. 
Melvin G. Rueger and Calvin W. Prem for respondent. 
Reported below: 365 F. 2d 191.

No. 81, Mise. Hunter  v . Prasse . C. A. 3d Cir. Cer-
tiorari denied. Petitioner pro se. Edward Friedman, 
Attorney General of Pennsylvania, and Frank P. Law- 
ley, Jr., Deputy Attorney General, for respondent.

No. 172, Mise. Granade  v . United  States . C. A. 
2d Cir. Certiorari denied. Parnell J. T. Callahan for 
petitioner. Solicitor General Marshall for the United 
States. Reported below: 356 F. 2d 837.

No. 188, Mise. Jones  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Leon B. Polsky for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Ronald L. Gainer for the 
United States. Reported below: 360 F. 2d 92.

No. 382, Mise. In  re  Boyden . C. A. 9th Cir. Cer-
tiorari denied. Petitioner pro se. Solicitor General 
Marshall for the United States.

No. 438, Mise. Conner  v . Wingo , Warden . Ct. 
App. Ky. Certiorari denied. Petitioner pro se. Robert 
Matthews, Attorney General of Kentucky, and George F. 
Rabe, Assistant Attorney General, for respondent.

No. 562, Mise. Scott  v . Unite d  Stat es . C. A. 4th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Mervyn Hamburg for the United 
States. Reported below: 363 F. 2d 425.
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No. 443, Mise. Cupo  et  al . v . United  State s . C. A. 
D. C. Cir. Certiorari denied. Josiah Lyman for peti-
tioners. Solicitor General Marshall, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Robert G. 
Maysack for the United States. Reported below: 123 
U. S. App. D. C. 324, 359 F. 2d 990.

No. 515, Mise. Carri llo  v . Calif ornia . Sup. Ct. 
Cal. Certiorari denied. Petitioner pro se. Thomas C. 
Lynch, Attorney General of California, William E. James, 
Assistant Attorney General, and Walter R. Jones, Deputy 
Attorney General, for respondent. Reported below: 64 
Cal. 2d 387, 412 P. 2d 377.

No. 615, Mise. Austin  v . Califor nia . Dist. Ct. App. 
Cal., 1st App. Dist. Certiorari denied. Petitioner pro se. 
Thomas C. Lynch, Attorney General of California, and 
Deraid E. Granberg and Robert S. Shaken, Deputy Attor-
neys General, for respondent.

No. 640, Mise. Primus  v . Wainw right , Corrections  
Director . Sup. Ct. Fla. Certiorari denied. Petitioner 
pro se. Earl Eaircloth, Attorney General of Florida, and 
Stanley D. Kupiszewski, Jr., Assistant Attorney General, 
for respondent.

No. 641, Mise. Osbor ne  et  al . v . California . Sup. 
Ct. Cal. Certiorari denied. Fred Okrand for petitioners. 
Thomas C. Lynch, Attorney General of California, Arlo 
E. Smith, Chief Assistant Attorney General, and Doris H. 
Maier, Assistant Attorney General, for respondent.

No. 645, Mise. Dodge  v . Utah . Sup. Ct. Utah. Cer-
tiorari denied. Petitioner pro se. Phil L. Hansen, At-
torney General of Utah, and Gary A. Frank, Assistant 
Attorney General, for respondent. Reported below: 18 
Utah 2d 63, 415 P. 2d 212.
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No. 648, Mise. Baldw in  v . United  States . Ct. Cl. 
Certiorari denied. Petitioner pro se. Solicitor General 
Marshall for the United States. Reported below: 175 
Ct. Cl. 264.

No. 705, Mise. Elbel  v . United  States . C. A. 10th 
Cir. Certiorari denied. Morris A. Shenker and Murry L. 
Randall for petitioner. Solicitor General Marshall, As- 
sistant Attorney General Vinson and Beatrice Rosenberg 
for the United States. Reported below: 364 F. 2d 127.

No. 717, Mise. Oliver  v . United  States . C. A. 9th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States.

No. 730, Mise. Sutton  v . United  Stat es . C. A. 4th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson and 
Beatrice Rosenberg for the United States. Reported 
below: 363 F. 2d 845.

No. 748, Mise. Jones  v . United  Stat es . C. A. 4th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States. Reported 
below: 364 F. 2d 502.

No. 766, Mise. Hamilt on  v . Kentucky . Ct. App. 
Ky. Certiorari denied. Robert B. Sales for petitioner. 
Robert Matthews, Attorney General of Kentucky, and 
Joseph H. Eckert, Assistant Attorney General, for 
respondent. Reported below: 401 S. W. 2d 80.

No. 795, Mise. Ward  v . Willingham , Warden . C. A. 
10th Cir. Certiorari denied. Petitioner pro se. So-
licitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Robert G. Maysack for 
respondent.
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No. 799, Mise. De  La  Paz  v . Wil son , Warden , et  al . 
Sup. Ct. Cal. Certiorari denied.

No. 800, Mise. Talbot  v . Calif ornia . Sup. Ct. Cal. 
Certiorari denied. Morris Lavine for petitioner. Re-
ported below: 64 Cal. 2d 691, 414 P. 2d 633.

No. 807, Mise. Leak  v . Follette , Warde n . C. A. 2d 
Cir. Certiorari denied.

No. 808, Mise. Cameron  v . New  York . App. Term, 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Leon 
B. Polsky for petitioner. Malvina H. Guggenheim for 
respondent.

No. 810, Mise. News ome  v . Flowe rs , Attor ney  Gen -
eral  of  Alabama , et 'al . C. A. 5th Cir. Certiorari 
denied.

No. 811, Mise. Torres  v . Wils on , Warden . Sup. Ct. 
Cal. Certiorari denied.

No. 812, Mise. Nailor  v . New  York . Ct. App. N. Y. 
Certiorari denied.

No. 820, Mise. Stone  v . New  York . Ct. App. N. Y. 
Certiorari denied.

No. 824, Mise. Newell  v . Page , Warden . C. A. 10th 
Cir. Certiorari denied. Reported below: 362 F.-2d 538.

No. 831, Mise. Solis  v . Calif ornia . Sup. Ct. Cal. 
Certiorari denied.

No. 833, Mise. Lehman  v . Frye , Warden . Sup. Ct. 
Ill. Certiorari denied. Reported below: 35 Ill. 2d 343, 
220 N. E. 2d 235.
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No. 834, Mise. Mc Clain  v . Missouri . Sup. Ct. Mo. 
Certiorari denied. John J. Cleary, Harry J. Stadin and 
J. Raymond Dyer for petitioner. Reported below: 404 
S. W. 2d 186.

No. 835, Mise. Soviero  v . New  York . Sup. Ct. N. Y., 
Queens County. Certiorari denied.

No. 837, Mise. Wells  v . Washingt on . Sup. Ct. 
Wash. Certiorari denied.

No. 838, Mise. Evans  v . Follette , Warden . C. A. 
2d Cir. Certiorari denied. Leon B. Polsky and Anthony 
L. Fletcher for petitioner. Louis J. Lefkowitz, Attorney 
General of New York, for respondent. Reported below: 
364 F. 2d 305.

No. 840, Mise. Mc Crary  v . India na . Sup. Ct. Ind. 
Certiorari denied. Ferdinand Samper and Jack W. 
Broadfield for petitioner. Reported below: Ind. , 
216 N. E. 2d 715.

No. 847, Mise. Taylor  v . City  of  Griffin . Ct. App. 
Ga. Certiorari denied. Howard Moore, Jr., and Jack 
H. Ruffin, Jr., for petitioner. William H. Beck, Jr., and 
Robert H. Smalley, Jr., for respondent. Reported below: 
113 Ga. App. 589,149 S. E. 2d 177.

No. 850, Mise. Hillman  v . Wainw right , Correc -
tions  Direct or , et  al . Sup. Ct. Fla. Certiorari denied.

No. 855, Mise. Grant  v . Calif ornia . Dist. Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 856, Mise. Danks  v . Utah . Sup. Ct. Utah. Cer-
tiorari denied. Reported below: 18 Utah 2d 212, 418 P 
2d 488.
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No. 860, Mise. Smith  v . Eyman , Warden , et  al . 
Sup. Ct. Ariz. Certiorari denied.

No. 865, Mise. Urbano  v . De Loach , Ass is tant  Di-
rector , Federal  Bureau  of  Inves tiga tion , et  al . 
C. A. D. C. Cir. Certiorari denied.

No. 866, Mise. Callahan  v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 867, Mise.
Superi ntende nt .

Saddler  v . Maroney , Correcti onal  
C. A. 3d Cir. Certiorari denied.

No. 868, Mise. Lee  v . Copinge r , Warden . C. A. 4th 
Cir. Certiorari denied.

No. 869, Mise. Ebell  v . Mc Gee  et  al . C. A. 9th Cir. 
Certiorari denied.

No. 870, Mise. Dyson  v . Maryla nd . C. A. 4th Cir. 
Certiorari denied.

No. 872, Mise. Smith  v . Unit ed  States . C. A. D. C. 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Marshall, Assistant Attorney General Vinson and 
Beatrice Rosenberg for the United States.

No. 873, Mise. Lyons  v . State  Bar  of  Californi a  
et  al . C. A. 9th Cir. Certiorari denied.

No. 876, Mise. Berry  v . New  York . App. Div., Sup. 
Ct. N. Y., 4th Jud. Dept. Certiorari denied.

No. 878, Mise. Gleaton  v . Warden , Maryland  Peni -
tenti ary . C. A. 4th Cir. Certiorari denied.
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No. 883, Mise. 
Certiorari denied. 
P. 2d 132.

Ford  v . California . Sup. Ct. Cal. 
Reported below: 65 Cal. 2d 41, 416

No. 885, Mise. Rule  v . United  States . C. A. 5th 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Marshall, Assistant Attorney General Vinson and 
Beatrice Rosenberg for the United States. Reported 
below: 362 F. 2d 215.

No. 887, Mise. Jeffers on  v . Willi ngham , Warden . 
C. A. 10th Cir. Certiorari denied. Petitioner pro se. 
Solicitor General Marshall, Assistant Attorney General 
Vinson, Beatrice Rosenberg and Robert G. Maysack for 
respondent. Reported below: 366 F. 2d 353.

No. 890, Mise. Bennett  v . North  Carol ina . C. A. 
4th Cir. Certiorari denied.

No. 893, Mise. Friend  v . Rhay , Penitentiary  Super -
intende nt . C. A. 9th Cir. Certiorari denied.

No. 895, Mise. King  v . Wil son , Warden . C. A. 9th 
Cir. Certiorari denied.

No. 897, Mise. D’Ambros io  v . Follet te , Warden . 
C. A. 2d Cir. Certiorari denied. Frank A. Lopez for 
petitioner.

No. 898, Mise. Watson  v . Gremi llion , Attorney  
General  of  Louis iana , et  al . C. A. 5th Cir. Certiorari 
denied.

No. 902, Mise. Wimber ley  v . Meyers , Judge . C. A. 
9th Cir. Certiorari denied.
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No. 906, Mise. Splitt  v . United  States . C. A. 6th 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Marshall for the United States. Reported below: 
364 F. 2d 594.

No. 903, Mise. Black  v . Crocker , U. S. Distr ict  
Judge . C. A. 9th Cir. Certiorari denied.

No. 909, Mise. Smith  v . Holman , Warden . C. A. 
5th Cir. Certiorari denied.

No. 910, Mise. Sherid an  v . Alaba ma . Ct. App. Ala. 
Certiorari denied. Reported below: 187 So. 2d 294.

No. 911, Mise. Lakas  v . Wilson , Warden . C. A. 9th 
Cir. Certiorari denied. Reported below: 364 F. 2d 905.

No. 913, Mise. Caso n  v . North  Carolina . Sup. Ct. 
N. C. Certiorari denied. Reported below: 267 N. C. 316, 
148 S. E. 2d 137.

No. 916, Mise. Massengale  v . Les ter  et  al . Ct. App. 
Ky. Certiorari denied. Petitioner pro se. Robert B. 
Halloran for respondent Lester. Reported below: 403 
S. W. 2d 697.

No. 918, Mise. Alexander  v . Pennsy lvani a  et  al . 
C. A. 3d Cir. Certiorari denied.

No. 1112, Mise. Myers  v . Illi nois . Sup. Ct. Ill. 
Certiorari denied. Reported below: 35 Ill. 2d 311, 220 
N. E. 2d 297.

No. 920, Mise. Les ter  v . Wil son , Warden , et  al . 
Sup. Ct. Cal. Certiorari denied.
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No. 922, Mise. Rodriguez , aka  Giles  v . Johnst on , 
State  Hosp ital  Superi nten dent , et  al . C. A. 2d Cir. 
Certiorari denied.

No. 940, Mise. Eldrid ge  v . Richfi eld  Oil  Corp . 
C. A. 9th Cir. Certiorari denied. Lasher B. Gallagher 
for petitioner. Henry F. Walker for respondent. Re-
ported below: 364 F. 2d 909.

No. 644, Mise. Romano  v . Follet te , Warden . C. A. 
2d Cir. Certiorari denied. Mr . Justice  Douglas  is of 
the opinion that certiorari should be granted. Leon B. 
Polsky for petitioner. Louis J. Lejkowitz, Attorney Gen-
eral of New York, for respondent. Reported below: 360 
F. 2d 389.

No. 819, Mise. Haynes  v . Rederi  A/S Aladdin  et  al . 
C. A. 5th Cir. Motion of American Trial Lawyers Asso-
ciation for leave to file brief, as amicus curiae, granted. 
Certiorari denied. Arthur J. Mandell for petitioner. 
Edward W. Watson for respondents. E. D. Vickery and 
Mayo J. Thompson for Texas Employers’ Insurance As-
sociation, intervenor below, on the briefs in opposition to 
the petition and to the motion. Robert Klonsky and 
Philip F. DiCostanzo for American Trial Lawyers Asso-
ciation, as amicus curiae, in support of the petition. 
Reported below: 362 F. 2d 345.

Rehearing Denied.
No. 19. Adderley  et  al . v . Florida , ante, p. 39;
No. 45. Cicho s v. Indiana , ante, p. 76;
No. 89. Walker  v . Southern  Railw ay  Co ., ante, p. 

196; and
No. 179. Atlas  Scraper  & Engi neeri ng  Co . v . 

Pursche , ante, p. 846. Petitions for rehearing denied.
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No. 469. Layton  et  al . v . Selb  Manufacturing  Co . 
et  al ., ante, p. 929;

No. 471. Miller  v . Udall , Secre tary  of  the  In -
terior , ante, p. 929;

No. 486. Jos. Schlit z  Brew ing  Co . v . United  States  
et  al ., ante, p. 37;

No. 505. Badgl ey  et  al . v . Hare , Secretary  of  State  
of  Michi gan , et  al ., ante, p. 114;

No. 509. Devers  v . Capit al  Investors  Co . et  al ., 
ante, p. 934;

No. 524. Izzi v. Rezzoll a  et  al ., ante, p. 934;
No. 559. Drisc oll  v . Toledo  Blade  Co ., ante, p. 948;
No. 565. Hiatt  v . San  Francisco  National  Bank  

et  al ., ante, p. 948;
No. 800. Forts on , Secre tary  of  State  of  Georgia  v . 

Morris  et  al ., ante, p. 231 ;
No. 169, Mise. Guy  v . Tahas h , Warden , et  al ., ante, 

p. 12;
No. 174, Mise. Morf ord  v . Fogli ani , Warden , ante, 

p. 963;
No. 220, Mise. Bailey  v . Young  Men 's Christ ian  

Assoc iation  of  Metr opol ita n  Atlanta , Inc ., ante, p. 
868;

No. 394, Mise. Bandy  v . Unite d  States  Attorney  
General , ante, p. 956;

No. 439, Mise. Gemme l  v . Buchkoe , Warden , ante, 
p. 962;

No. 507, Mise. Jones  v . Mancusi , Warden , ante, p 
992;

No. 620, Mise. Boyden  v . Unit ed  State s , ante, p 
978;

No. 692, Mise. Hilli ard  v . Texas , ante, p. 941 ;
No. 711, Mise. Hagins  v . Redev elop ment  Commi s -

sion  of  Greensbor o , ante, p. 952; and
No. 786, Mise. Oosterw yk  v . County  of  Milw aukee  

et  al ., ante p. 981. Petitions for rehearing denied.
233-653 0 - 67 - 62
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January  11, 1967.

Dismissal Under Rule 60.
No. 402. Pione er  National  Title  Insurance  Co . v . 

Unite d  State s et  al . Appeal from D. C. N. D. Ill. 
Appeal dismissed pursuant to Rule 60 of the Rules of this 
Court. Leo F. Tierney, Robert L. Stern and Warren M. 
Christopher for appellant. Solicitor General Marshall, 
Donald F. Turner, Robert B. Hummel and Milton J. 
Grossman for the United States, and Charles T. Martin 
for Chicago Title & Trust Co. et al., appellees.

January  13, 1967.
Dismissal Under Rule 60.

No. 775, Mise. Linds ey  v . United  States . C. A. 6th 
Cir. Petition for writ of certiorari dismissed pursuant to 
Rule 60 of the Rules of this Court. Warner Hodges for 
petitioner. Solicitor General Marshall for the United 
States.

January  16, 1967.
Miscellaneous Orders.

No. 428. Securitie s and  Exchange  Commiss ion  v . 
United  Benefit  Life  Insuranc e  Co . C. A. D. C. Cir. 
(Certiorari granted, ante, p. 918.) Motion of National 
Association of Securities Dealers, Inc., et al., for leave 
to file brief, as amici curiae, granted. Marc A. White, 
Robert L. Augenblick and Joseph B. Levin for National 
Association of Securities Dealers, Inc., et al., as amici 
curiae, in support of the petition. Daniel J. McCauley, 
Jr., and Morris L. Weisberg for respondent, in opposition 
to the motion.

No. 993, Mise. Crooke  v . Wainw right , Corrections  
Direc tor . Motion for leave to file petition for writ of 
habeas corpus denied.



ORDERS. 1023

3S5 U. S. January 16, 1967.

No. 491. Board  of  Supervi sors  of  Suffolk  County  
et  al . v. Bianc hi  et  al . Appeal from D. C. E. D. N. Y. 
(Probable jurisdiction noted, ante, p. 966.) Motion to 
remove case from summary calendar denied. Richard C. 
Cahn for appellees Sammis et al. on the motion. Stanley 
S. Corwin for Board of Supervisors of Suffolk County, 
and Pierre G. Lundberg for Town of Southampton et al., 
appellants, in support of the motion.

No. 875, Mise. News ome  v . Holman , Warden , et  al . 
Motion for leave to file petition for writ of habeas corpus 
denied. Petitioner pro se. Richmond M. Flowers, At-
torney General of Alabama, and Bernard F. Sykes and 
Walter S. Turner, Assistant Attorneys General, for 
respondents.

Probable Jurisdiction Noted.
No. 914. Unite d State s v . First  City  National  

Bank  of  Houston  et  al . Appeal from D. C. S. D. Tex. 
Application for stay presented to Mr . Justi ce  Brennan , 
and by him referred to the Court, granted. Probable 
jurisdiction noted and case placed on summary calendar. 
Motion to advance filed by the Solicitor General, and 
joined in by the several appellees, granted. Case will be 
heard on the typewritten record with leave to the parties 
to print such portions of the record as they desire as ap-
pendices to their briefs. Mr . Justice  Clark  took no 
part in the consideration or decision of this case. Solici-
tor General Marshall on the application for stay and 
motion to advance. David T. Searls for First City Na-
tional Bank of Houston, Leon M. Payne for Southern 
National Bank of Houston, and Joseph J. O’Malley and 
Eugene J. Metzger for Acting Comptroller of the Cur-
rency Camp, in opposition to the motion for stay.
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Certiorari Granted. (See also No. 13, ante, p. 493;
No. 645, ante, p. 533; and No. 774, ante, p. 533.)

No. 744. Waldron , Execut rix  v . Cities  Servi ce  Co . 
C. A. 2d Cir. Certiorari granted. Samuel M. Lane for 
petitioner. Simon H. Rifkind and Edward N. Costikyan 
for respondent. Reported below: 361 F. 2d 671.

Certiorari Denied. (See also No. 892, Mise., ante, p. 536;
and No. 929, Mise., ante, p. 536.)

No. 682. Pass ini  v . Unite d  States . C. A. 7th Cir. 
Certiorari denied. Melvin B. Lewis and Mitchell H. 
Caplan for petitioner. Solicitor General Marshall, Assist-
ant Attorney General Vinson and Beatrice Rosenberg for 
the United States. Reported below: 365 F. 2d 57.

No. 692. Morris on  Millin g  Co. v. Freeman  et  al .; 
and

No. 693. Gene ral  Mills , Inc ., et  al . v . Freeman  
et  al . C. A. D. C. Cir. Certiorari denied. William D. 
Neary for petitioner in No. 692. Howard C. Westwood 
and Brice M. Clagett for petitioners in No. 693. Solici-
tor General Marshall, Assistant Attorney General Sanders 
and David L. Rose for respondents in both cases. Re-
ported below: 124 U. S. App. D. C. 334, 365 F. 2d 525.

No. 736. D. I. Ope rating  Co . et  al . v . United  States . 
C. A. 9th Cir. Certiorari denied. Jack A. Donnelley for 
petitioners. Solicitor General Marshall, Assistant At-
torney General Rogovin and Meyer Rothwacks for the 
United States. Reported below: 362 F. 2d 305.

No. 832. Jamaica  Time  Petrol eum , Inc . v . Fede ral  
Insurance  Co . C. A. 10th Cir. Certiorari denied. 
M. Lewis Lehman for petitioner. Martin J. Purcell and 
Lawrence Weigand for respondent. Reported below: 366 
F. 2d 156.
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No. 777. Duke  Power  Co . v . Unite d  States . C. A. 
4th Cir. Certiorari denied. William I. Ward, Jr., for 
petitioner. Solicitor General Marshall, Assistant At-
torney General Weisl, Roger P. Marquis, Howard 0. 
Sigmond and Edmund B. Clark for the United States. 
Reported below: 366 F. 2d 915.

No. 786. Kelly  et  al . v . Capi tal  Insuran ce  & 
Suret y Co ., Inc . C. A. 9th Cir. Certiorari denied. 
Einton J. Phelan, Jr., for petitioners. Reported below: 
361 F. 2d 567.

No. 795. Perp etual  Royalty  Corp , et  al . v . Kipf er  
et  al . C. A. 10th Cir. Certiorari denied. Robert S. 
Rizley for petitioners. Reported below: 361 F. 2d 317.

No. 799. CONOLE ET AL. V. UNITED STATES. C. A. 3d 
Cir. Certiorari denied. Bernard G. Segal and Samuel D. 
Slade for petitioners. Solicitor General Marshall, Assist-
ant Attorney General Vinson, Beatrice Rosenberg and 
Kirby W. Patterson for the United States. Reported 
below: 365 F. 2d 306.

No. 803. Bafico  v . Southern  Pacific  Co . C. A. 9th 
Cir. Certiorari denied. Thomas H. Ryan for petitioner. 
Reported below : 364 F. 2d 36.

No. 809. Spokane , Portland  & Seattle  Railway  Co . 
et  al . v. Order  of  Railwa y  Conducto rs  & Brakeme n  
et  al . C. A. 9th Cir. Certiorari denied. Hugh L. Biggs 
and Cleveland C. Cory for petitioners. Harry E. Wil- 
marth and Clifford D. O’Brien for respondents. Reported 
below: 366 F. 2d 99.

No. 818. Hagan  v . Supe rior  Court  of  Califo rnia  
for  THE Count y  of  Los  Angele s  et  al . Super. Ct. Cal., 
County of L. A. Certiorari denied.
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No. 812. Parker  et  al . v . Commis sio ner  of  In -
ternal  Reve nue . C. A. 8th Cir. Certiorari denied. 
Horace J. Donnelly, Jr., for petitioner Foundation for 
Divine Meditation, Inc. Solicitor General Marshall, 
Assistant Attorney General Rogovin, Lee A. Jackson and 
Gilbert E. Andrews for respondent. Reported below: 
365 F. 2d 792.

No. 821. Unite d  Electric al  Cont racto rs  Ass ocia -
tio n  et  al . v. Ordman  et  al . C. A. 2d Cir. Certiorari 
denied. Leon Brickman for petitioners. Solicitor Gen-
eral Marshall, Arnold Ordman, pro se, Dominick L. 
Manoli and Norton J. Come for respondents. Reported 
below: 366 F. 2d 776.

No. 822. Uhlhorn  v . U. S. Gypsum  Co . C. A. 8th 
Cir. Certiorari denied. Joe C. Barrett and Walter P. 
Armstrong, Jr., for petitioner. John M. Heiskell for 
respondent. Reported below: 366 F. 2d 211.

No. 834. Mill ste in  v . Co -ordi nati ng  Commi tte e  on  
Disci pline . App. Div., Sup. Ct. N. Y., 1st Jud. Dept. 
Certiorari denied. Leonard Feldman for petitioner. 
Angelo T. Cometa for respondent. Reported below: 25 
App. Div. 2d 129, 267 N. Y. S. 2d 732.

No. 840. Paduano  et  al . v . City  of  New  York  et  al . 
Ct. App. N. Y. Certiorari denied. Abraham Wilson, 
David M. Potts and Max Gross for petitioners. J. Lee 
Rankin for respondents.

No. 417, Mise. Lofland  v . United  States . C. A. 9th 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Robert G. Maysack for the 
United States. Reported below: 357 F. 2d 472.
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No. 701. Cole  et  al . v . Unite d  States . C. A. 7th 
Cir. Certiorari denied. The  Chief  Justi ce , Mr . 
Justic e Brennan  and Mr . Justice  Fortas  are of the 
opinion that certiorari should be granted. R. Eugene 
Pincham, Charles B. Evins and Sam Adam for peti-
tioners. Solicitor General Marshall, Assistant Attorney 
General Vinson and Beatrice Rosenberg for the United 
States. Reported below: 365 F. 2d 57.

No. 836. Virginia  ex  rel . Virgi nia  State  Bar  v . 
Brothe rhood  of  Railr oad  Trainme n . Sup. Ct. App. 
Va. Motion to use record in No. 34, October Term, 1963, 
granted. Certiorari denied. Aubrey R. Bowles, Jr., and 
Aubrey R. Bowles III for petitioner. Beecher E. Stallard, 
Edward B. Henslee, Jr., and John J. Naughton for re-
spondent. Reported below: 207 Va. 182, 149 S. E. 2d 265.

No. 559, Mise. Forbus h  v . Unite d  States . C. A. D. C. 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Mervyn Hamburg for the United 
States.

No. 567, Mise. Smalls  v . Unite d  States . C. A. 2d 
Cir. Certiorari denied. Sherman J. Saxl for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson and Beatrice Rosenberg for the United States. 
Reported below: 363 F. 2d 417.

No. 606, Mise. Csobo r  v . New  Jers ey . Sup. Ct. N. J. 
Certiorari denied. Petitioner pro se. Edward J. Dolan 
and William D. Danberry for respondent.

No. 874, Mise. Jeff erso n  v . Fay , Warden . C. A. 2d 
Cir. Certiorari denied. Leon B. Polsky for petitioner. 
Reported below: 364 F. 2d 15.
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No. 611, Mise. Jimen ez  v . Calif ornia . Dist. Ct. App. 
Cal., 2d App. Dist. Certiorari denied. Petitioner pro se. 
Thomas C. Lynch, Attorney General of California, and 
Daniel J. Kremer and Edsel W. Haws, Deputy Attorneys 
General, for respondent.

No. 655, Mise. Armwood  v . Broug h , Warden . C. A. 
4th Cir. Certiorari denied. Arnold M. Weiner for peti-
tioner. Robert C. Murphy, Attorney General of Mary-
land, and Robert F. Sweeney, Deputy Attorney General, 
for respondent. Reported below: 359 F. 2d 854.

No. 668, Mise. Brow n  v . United  States . C. A. 5th 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Marshall, Assistant Attorney General Vinson, 
Beatrice Rosenberg and Ronald L. Gainer for the United 
States.

No. 673, Mise. Thibodeau  v . Unite d  States . C. A. 
5th Cir. Certiorari denied. Wilfred C. Yarn for peti-
tioner. Solicitor General Marshall, Assistant Attorney 
General Vinson, Beatrice Rosenberg and Anthony P. 
Nugent, Jr., for the United States. Reported below: 361 
F. 2d 443.

No. 707, Mise. Gann  v . Arizon a  et  al . Sup. Ct. 
Ariz. Certiorari denied. Petitioner pro se. Darrell F. 
Smith, Attorney General of Arizona, and James S. Tegart, 
Assistant Attorney General, for respondents.

No. 725, Mise. Moore  v . Georgia . Ct. App. Ga. 
Certiorari denied. Edward S. White for petitioner. 
Lewis R. Slaton and J. Walter LeCraw for respondent. 
Reported below: 113 Ga. App. 738, 149 S. E. 2d 492.

No. 932, Mise. Camp bel l  v . Freema n , U. S. Dis trict  
Judge . C. A. 6th Cir. Certiorari denied.
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No. 731, Mise. Cachoian  v . United  Stat es . C. A. 
2d Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson and 
Beatrice Rosenberg for the United States. Reported 
below: 364 F. 2d 291.

No. 735, Mise. Chromiak  v . Califo rnia  Mens  Col -
ony  Superi ntendent . Sup. Ct. Cal. Certiorari denied. 
Petitioner pro se. Thomas C. Lynch, Attorney General 
of California, William E. James, Assistant Attorney Gen-
eral, and Stanton Price, Deputy Attorney General, for 
respondent.

No. 789, Mise. Ragsdale  v . Louis iana . Sup. Ct. La. 
Certiorari denied. Petitioner pro se. Jack P. F. Gremil- 
lion, Attorney General of Louisiana, William P. Schuler, 
Assistant Attorney General, and Albin P. Lassiter for 
respondent. Reported below: 249 La. 420, 187 So. 2d 
427.

No. 815, Mise. Terry  v . United  States . C. A. 6th 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Marshall, Assistant Attorney General Vinson, Bea-
trice Rosenberg and Jerome M. Feit for the United 
States. Reported below: 362 F. 2d 914.

No. 843, Mise. Gregory  v . Unit ed  States . C. A. 8th 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Marshall, Assistant Attorney General Vinson and 
Beatrice Rosenberg for the United States. Reported 
below: 365 F. 2d 203.

No. 849, Mise. Hodgd on  v . Unite d  States . C. A. 8th 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Marshall, Assistant Attorney General Vinson and 
Beatrice Rosenberg for the United States. Reported 
below: 365 F. 2d 679.
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No. 908, Mise. Jennings  v . Unite d  States . C. A. 
10th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall for the United States. Reported 
below: 364 F. 2d 513.

No. 928, Mise. Coope r  v . United  States . C. A. 6th 
Cir. Certiorari denied. Dale Quillen for petitioner. 
Solicitor General Marshall, Assistant Attorney General 
Vinson and Philip R. Monahan for the United States. 
Reported below: 365 F. 2d 246.

No. 936, Mise. Comulad a  v . Willingham , Warden . 
C. A. 10th Cir. Certiorari denied. Petitioner pro se. 
Solicitor General Marshall, Assistant Attorney General 
Vinson and Beatrice Rosenberg for respondent.

No. 941, Mise. Glass  v . Holman , Warden . C. A. 5th 
Cir. Certiorari denied.

No. 943, Mise. Yager  v . Kentucky . Ct. App. Ky. 
Certiorari denied. Reported below: 407 S. W. 2d 413.

No. 949, Mise. Lyons  v . Municipal  Court , North -
ern  Judicial  Dis trict , County  of  San  Mateo , et  al . 
C. A. 9th Cir. Certiorari denied.

No. 950, Mise. Thomas  v . Calif orni a . Sup. Ct. Cal. 
Certiorari denied.

No. 951, Mise. Coleman  v . Michi gan . Sup. Ct. Mich. 
Certiorari denied. Lewis A. Engman for petitioner.

No. 958, Mise. Nailor  v . Calif ornia . Dist. Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 968, Mise. Walker  v . Rundle , Correcti onal  
Superi ntende nt . C. A. 3d Cir. Certiorari denied.
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No. 970, Mise. Fiel ds  v . New  York . Sup. Ct. N. Y., 
Queens County. Certiorari denied.

No. 971, Mise. Cano  v . Calif ornia . Sup. Ct. Cal. 
Certiorari denied.

No. 974, Mise. Tarallo  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied.

No. 976, Mise. Switz er  v . Halbert , U. S. Dis trict  
Judge . C. A. 9th Cir. Certiorari denied.

No. 981, Mise. How ard  v . Rhay , Penitenti ary  
Superintendent , et  al . Sup. Ct. Wash. Certiorari 
denied.

No. 982, Mise. Grear  v . Ohio . Sup. Ct. Ohio. 
Certiorari denied.

No. 985, Mise. Horsl ey  v . Simp son , Warden . C. A. 
5th Cir. Certiorari denied.

No. 986, Mise. Stevens  v . Warden , Maryland  Peni -
tentiar y . C. A. 4th Cir. Certiorari denied. Reported 
below: 366 F. 2d 565.

No. 997, Mise. Stepp e v . Florida . Sup. Ct. Fla. 
Certiorari denied.

No. 923, Mise. Ballou  v . Massachuset ts . Sup. Jud. 
Ct. Mass. Certiorari denied. Mr . Justi ce  Douglas  is 
of the opinion that certiorari should be granted. F. Lee 
Bailey for petitioner. Edward W. Brooke, Attorney Gen-
eral of Massachusetts, and Willie J. Davis, Assistant 
Attorney General, for respondent. Reported below: 350 
Mass. 751, 217 N. E. 2d 187.
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No. 930, Mise. Peace  et  al . v . New  York . Ct. App. 
N. Y. Certiorari denied. Mr . Justi ce  Douglas  is of 
the opinion that certiorari should be granted. Leon B. 
Polsky for petitioners. Aaron E. Koota for respondent. 
Reported below: 18 N. Y. 2d 230, 219 N. E. 2d 419.

No. 975, Mise. De Maro  v . United  States . C. A. 
7th Cir. Certiorari denied. The  Chief  Justi ce , Mr . 
Justice  Brennan  and Mr . Justi ce  Fortas  are of the 
opinion that certiorari should be granted. Petitioner 
pro se. Solicitor General Marshall, Assistant Attorney 
General Vinson and Beatrice Rosenberg for the United 
States. Reported below: 365 F. 2d 57.

Rehearing Denied.
No. 640, October Term, 1963. Cohen  v . New  York , 

375 U. S. 985. Motion for leave to file petition for 
rehearing denied. Mr . Just ice  Fortas  took no part in 
the consideration or decision of this motion.

No. 28. Transportation -Communi cation  Emplo y -
ees  Union  v . Union  Pacific  Railroad  Co ., ante, p. 157 ;

No. 51. First  Nation al  Bank  of  Logan  v . Walker  
Bank  & Trust  Co ., ante, p. 252;

No. 86. United  States  v . Acme  Process  Equip ment  
Co., ante, p. 138;

No. 297. Deesen  v . Prof ess iona l  Golfer s ’ Associ a -
tion  of  Ameri ca  et  al ., ante, p. 846;

No. 614. Cohen  v . New  York , ante, p. 976;
No. 626. Walker  Dis trib uting  Co . et  al . v . Lucky

Lager  Brewi ng  Co ., ante, p. 976;
No. 665. Klein  v . Klein , ante, p. 973;
No. 546, Mise. Rivera  v . United  States , ante, p. 938 ; 

and
No. 809, Mise. D’Ercole  v . United  State s , ante, p.

995. Petitions for rehearing denied.
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No. 502. Sitt on  et  ux . v . American  Title  Co . of  
Dallas  et  al ., ante, p. 975. Petition for rehearing and 
for other relief denied.

No. 634. Minis ters  Life  & Casualt y Union  v . 
Haase , Commis si oner  of  Insur ance , et  al ., ante, p. 
205. Petition for rehearing denied. Mr . Justice  Fortas  
took no part in the consideration or decision of this 
petition.

January  20, 1967.

Dismissal Under Rule 60.
No. 551. United  States  v . Kilgore  et  al . Appeal 

from D. C. S. D. Cal. (Probable jurisdiction noted, ante, 
p. 956.) Appeal dismissed pursuant to Rule 60 of the 
Rules of this Court. Solicitor General Marshall for the 
United States. George M. Bryant for appellee Kilgore.

Janua ry  23, 1967.

Miscellaneous Orders.
No. 159. Mc Cray  v . Illinois . Sup. Ct. Ill. (Certio-

rari granted, 384 U. S. 949.) Motion of petitioner for 
leave to file a supplemental brief after argument granted. 
Sam Adam and R. Eugene Pincham on the motion.

No. 914. United  States  v . First  City  Nation al  
Bank  of  Houston  et  al . Appeal from D. C. S. D. Tex. 
(Probable jurisdiction noted, ante, p. 1023.) Motion of 
appellees for additional time for oral argument granted 
and thirty additional minutes allotted to each side. Mr . 
Justice  Clark  took no part in the consideration or de-
cision of this motion. Eugene J. Metzger for Comptroller 
of the Currency on the motion.

No. 1042, Mise. Cole  v . Willin gham , Warden . Mo-
tion for leave to file petition for writ of habeas corpus 
denied.
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No. 216. National  Labor  Relations  Board  v . Allis - 
Chalmers  Manuf actu ring  Co . et  al . C. A. 7th Cir. 
(Ante, pp. 810, 943.) Motion of New York Times Dis-
play Advertising Salesmen Steering Committee for leave 
to file a brief, as amicus curiae, granted. Martin C. 
Seham on the motion.

No. 305. Denver  & Rio Grande  West ern  Railro ad  
Co. et  al . v. United  States  et  al . Appeal from D. C. 
Colo. (Probable jurisdiction noted, ante, p. 897.) Mo-
tion to remove case from summary calendar granted and 
an additional fifteen minutes allotted to each side. Solici-
tor General Marshall for the United States, and Thomas 
D. Barr and Owen Jameson for Railway Express Agency, 
Inc., et al., appellees, on the motion.

Probable Jurisdiction Noted.
No. 972. United  States  v . Provid ent  National . 

Bank  et  al . Appeal from D. C. E. D. Pa. Probable 
jurisdiction noted and case set for oral argument immedi-
ately following No. 914. Motion of appellees to expedite 
consideration granted and the expedited schedule for fil-
ing of briefs, consented to by the Solicitor General, 
adopted. Case will be heard on the typewritten record 
with leave to the parties to print such portions of the 
record as they desire as appendices to their briefs. Mr . 
Justice  Clark  took no part in the consideration or deci-
sion of this case. Solicitor General Marshall and Assist-
ant Attorney General Turner for the United States. 
Frederic L. Ballard, Charles I. Thompson, Jr., and Tyson 
W. Coughlin for Provident National Bank et al., and 
Philip L. Roache, Jr., Charles H. McEnerney, Jr., and 
Joseph J. O’Malley for Acting Comptroller of the Cur-
rency Camp, appellees. Frederic L. Ballard for appellees 
Provident National Bank et al., on the motion. Reported 
below: 262 F. Supp. 397.
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Certiorari Granted. (See No. 68, ante, p. 554; No. 1025,
Mise., ante, p. 650.)

Certiorari Denied. (See also No. 793, ante, p. 649; No.
820, ante, p. 650; and No. 584, Mise., ante, p. 648.)

No. 753. Cohen  v . Unite d  States . C. A. 9th Cir. 
Certiorari denied. Bernard A. Berkman, Larry S. Gordon 
and Joshua J. Kancelbaum for petitioner. Solicitor Gen-
eral Marshall, Assistant Attorney General Vinson, Bea-
trice Rosenberg and Kirby W. Patterson for the United 
States. Reported below: 366 F. 2d 363.

No. 816. Kelly  v . Greer  et  al . C. A. 3d Cir. Cer-
tiorari denied. William H. Arkin for petitioner. Elder 
W. Marshall and Richard F. Stevens for respondent Greer. 
Reported below: 365 F. 2d 669.

No. 826. Fost er  v . Oregon . Sup. Ct. Ore. Certiorari 
denied. Steve Anderson for petitioner. Gary D. Gort- 
maker and Albin W. Norblad for respondent. Reported 
below: 245 Ore.---- , 417 P. 2d 1023.

No. 833. In  re  Grimes . C. A. 10th Cir. Certiorari 
denied. Harlan Grimes, pro se, and Harvey L. Davis 
for petitioner. Reported below: 364 F. 2d 654.

No. 837. Mayf lower  Congreg atio nal  Church  v . 
Berkaw  et  al . Sup. Ct. Mich. Certiorari denied. 
Loren T. Wood for petitioner. Alfred E. Lindbloom for 
respondents. Reported below: 378 Mich. 239, 144 N. W. 
2d 444.

No. 879. Pennsy lvani a  Railroad  Co . et  al . v . 
American  National  Bank  & Trust  Co . Sup. Ct. 
Ill. Certiorari denied. Cornelius P. Callahan for peti-
tioners. Louis G. Davidson for respondent. Reported 
below: 35 Ill. 2d 145, 219 N. E. 2d 529.
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No. 841. Country  Mutual  Insurance  Co . v . Andeen , 
Admini strat or , et  al . Sup. Ct. Ill. Certiorari denied. 
Jack E. Horsley for petitioner. Edward L. Eagle, Jr., for 
respondents.

No. 846. Kansa s  City  Transi t , Inc . v . Kansas  City , 
Mis souri . • Sup. Ct. Mo. Certiorari denied. Albert 
Thomson and Daniel L. Brenner for petitioner. Jack L. 
Simms for respondent. Reported below: 406 S. W. 2d 18.

No. 848. Swif t  & Co., Inc ., et  al . v . Wickham , Com -
mis sioner  of  Agric ulture  & Markets  of  New  York . 
C. A. 2d Cir. Certiorari denied. William J. Condon, 
William J. Colavito, William P. Woods, Arthur C. 
O’Meara and Earl G. Spiker for Swift & Co., Inc., and 
Edmund L. Jones for Armour & Co., petitioners. Louis J. 
Lefkowitz, Attorney General of New York, for respondent. 
Reported below: 364 F. 2d 241.

No. 856. Gordon  v . City  of  Worcest er  et  al . C. A. 
1st Cir. Certiorari denied. Petitioner pro se. Harry J. 
Melski for respondent City of Worcester.

No. 861. Janovi c  v . Arizona . Sup. Ct. Ariz. Cer-
tiorari denied. John W. Rood for petitioner. Reported 
below: 101 Ariz. 203, 417 P. 2d 527.

No. 966. United  Steelworkers  of  America , AFU 
CIO, et  al . v. United  States  et  al . C. A. D. C. Cir. 
Certiorari denied. Bernard Kleiman, Elliot Bredhoff, 
Michael Gottesman, George Cohen, Nathan Lipson and 
Alfred Lawson for petitioners. Solicitor General Mar-
shall, Assistant Attorney General Sanders and Alan S. 
Rosenthal for the United States, and Guy Farmer and 
William C. Treanor for Union Carbide Corp., respond-
ents. Reported below: 125 U. S. App. D. C. 349, 372 
F. 2d 922.
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No. 824. Willi ams  et  al . v . Shaff er . Sup. Ct. Ga. 
Certiorari denied. Jack Greenberg, James M. Nabrit III, 
Charles Stephen Ralston and Howard Moore, Jr., for 
petitioners. Arthur K. Bolton, Attorney General of 
Georgia, and Harold N. Hill, Jr., and Alfred L. Evans, Jr., 
Assistant Attorneys General, for respondent. Reported 
below: 222 Ga. 334, 149 S. E. 2d 668.

Mr . Justice  Dougl as , with whom The  Chief  Justic e  
concurs, dissenting.

This case involves an important question regarding the 
right of a poor tenant to remain in possession of his 
shelter and defend against eviction in a court of law. 
It is part of the larger problem regarding the inability 
of indigent and deprived persons to voice their com-
plaints through the existing institutional framework, and 
vividly demonstrates the disparity between the access of 
the affluent to the judicial machinery and that of the 
poor in violation of the Equal Protection Clause.

The Georgia summary eviction statute provides that 
a landlord may oust a tenant in a very swift, expedient 
manner. The landlord files with a judge of the superior 
court or justice of the peace an affidavit that the tenant 
has held over or has failed to pay rent (Ga. Code Ann. 
§ 61-301 (1966)); and the judge issues a dispossessory 
warrant ordering the sheriff to evict the tenant and his 
possessions. Ga. Code Ann. § 61-302 (1966). The ten-
ant may arrest the proceedings and prevent his summary 
eviction by filing a counter-affidavit denying the land-
lord’s allegations (Ga. Code Ann. § 61-303 (1966)) and 
thereby obtain a jury trial on the facts in issue. Ga. 
Code Ann. § 61-304 (1966). But in order to remain in 
possession and obtain a trial (see Ga. Code Ann. § 61-304 
(1966)) the tenant must “tender a bond with good se-
curity, payable to the landlord, for the payment of such 
sum, with costs, as may be recovered against him on the

233-653 0 - 67 - 63
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trial of the case.” 1 Ga. Code Ann. § 61-303 (1966). If 
the tenant is not able to furnish the security bond, he is 
summarily evicted. The effect is that the indigent tenant 
is deprived of his shelter, and the life of his family is 
disrupted—all without a hearing—solely because of his 
poverty.

In this case, respondent, petitioners’ landlord, obtained 
a dispossessory warrant after filing an affidavit that peti-
tioners had failed to pay the rent. Petitioners attempted 
to file counter-affidavits raising a number of defenses, 
together with affidavits that they were unable to post 
security due to their indigency. Apparently the affi-
davits were rejected. Petitioners then petitioned the 
Superior Court attempting to arrest the summary evic-
tion. They sought vacation of the dispossessory warrants 
and injunctions against the landlord and the sheriff re-
straining them from executing the warrants. Each peti-
tioner offered to pay into the court registry any rents 
due or to become due during the pendency of the action. 
Their petitions were denied and the action dismissed. 
Thereafter, petitioners were summarily evicted. On ap-
peal, the Georgia Supreme Court held that the case was 
moot because petitioners had been evicted.

The State, acting on the landlord’s behalf, argues that 
certiorari should be denied on that ground. Whether 

1 The security required is substantial. Ga. Code Ann. § 61-305 
(1966) provides:
“If the issue specified in [§ 61-304] shall be determined against the 
tenant, judgment shall go against him for double the rent reserved 
or stipulated to be paid . . . and such judgment in any case shall 
also provide for the payment of future double rent until the tenant 
surrenders possession of the lands or tenements to the landlord after 
an appeal or otherwise . . .
The insurance companies which posted dispossessory bonds informed 
petitioners that it would be necessary for each petitioner to put up 
a cash collateral for double the rent for about six months, as well 
as pay a bond premium.
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or not a case is moot is a federal question which must 
be resolved by this Court. The finding of mootness by 
the State Supreme Court is not binding on us. See Ward 
v. Love County, 253 U. S. 17, 22; Love v. Griffith, 266 
U. S. 32, 33-44; Liner v. Jajco, Inc., 375 U. S. 301. The 
mootness doctrine is a beneficial one, expressive of the 
need for adverse parties who will vigorously argue the 
conflicting contentions to the Court and a necessary one in 
light of the requirements of Article III. But if this case 
were held to be moot, no tenant would ever be able to 
bring the statute to this Court. His eviction would ren-
der the case moot and preclude a challenge to the very 
statute causing the eviction. The statute would be im-
mune from the constitutional challenge. Perhaps I am 
wrong. But the point is so substantial as to require oral 
argument.

The effect of the security statute is to grant an affluent 
tenant a hearing and to deny an indigent tenant a hear-
ing. The ability to obtain a hearing is thus made to 
turn upon the tenant’s wealth. On numerous occa-
sions this Court has struck down financial limitations 
on the ability to obtain judicial review. See, e. g., 
Griffin v. Illinois, 351 U. S. 12; Bums v. Ohio, 360 U. S. 
252; Smith v. Bennett, 365 U. S. 708. We have recog-
nized that the promise of equal justice for all would be 
an empty phrase for the poor if the ability to obtain 
judicial relief were made to turn on the length of a 
person’s purse. It is true that these cases have dealt 
with criminal proceedings. But the Equal Protection 
Clause of the Fourteenth Amendment is not limited 
to criminal prosecutions. Its protections extend as 
well to civil matters. I can see no more justification 
for denying an indigent a hearing in an eviction pro-
ceeding solely because of his poverty than for denying 
an indigent the right to appeal (Burns v. Ohio, supra), 
the right to file a habeas corpus petition (Smith v. Ben-
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nett, supra), or the right to obtain a transcript necessary 
for appeal (Griffin v. Illinois, supra).

It is no answer to say that the Georgia procedure is 
fairer than the procedures of some States, whereby a 
tenant can be evicted without any opportunity for a 
hearing. Though a State may not constitutionally be 
required to afford a hearing before its process is used 
to evict a tenant, having provided one it cannot dis-
criminate between rich and poor. It cannot consistently 
with the Equal Protection Clause provide a hearing in 
such a way as to discriminate against some “on account 
of their poverty.” Griffin v. Illinois, supra, at 18.

The problem of housing for the poor is one of the most 
acute facing the Nation. The poor are relegated to ghet-
tos and are beset by substandard housing at exorbitant 
rents. Because of their lack of bargaining power, the 
poor are made to accept onerous lease terms. Summary 
eviction proceedings are the order of the day. Default 
judgments in eviction proceedings are obtained with 
machine-gun rapidity, since the indigent cannot afford 
counsel to defend. Housing laws often have a built-in 
bias against the poor. Slumlords have a tight hold on 
the Nation. Lyford, The Airtight Cage (1966).2 And 
see Schorr, Slums and Social Insecurity (1964).

2 “They have not the economic power to make themselves heard, 
and their official political representatives have built their power 
on the ghetto and are committed to its perpetuation. In New 
Tork City a vast, informal machinery funnels society’s discipline 
and health problems into the West Ninety-third Streets, and just 
about every sector of the establishment participates in running the 
machinery or lubricating it: slumlords who rent to the dead as well 
as the living provided they get a good price for it and have im-
munity from fire, building, health, and rent regulations; the city 
employee who collaborates in the arrangement; the welfare and 
health departments that go along because they have no other alter-
native; judges who tap the slumlord on the wrist on the rare occa-
sions when he is brought into court. Approval of the system is
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The plight of the poor is being somewhat ameliorated 
by federal and state programs (particularly the Neigh-
borhood Legal Services under OEO) and by private 
organizations dedicated to the representation of indigents 
in civil matters. This Court of course does not sit to 
cure social ills that beset the country. But when we are 
faced with a statute that apparently violates the Equal 
Protection Clause by patently discriminating against the 
poor and thereby worsening their already sorry plight, 
we should address ourselves to it. I would grant 
certiorari.

Mr . Justice  Brennan  is also of the opinion that the 
petition for a writ of certiorari should be granted.

No. 847. Corbean  v. Xenia  City  Board  of  Educa -
tion . C. A. 6th Cir. Motion for leave to supplement 
petition for certiorari granted. Certiorari denied. Victor 
F. Schmidt for petitioner. William B. Saxbe, Attorney 
General of Ohio, Philip Aultman and Robert H. Wead 
for respondent. Reported below: 366 F. 2d 480.

No. 886. Chulic k  v . New  York  Central  Railroad  
Co. App. Div., Sup. Ct. N. Y., 4th Jud. Dept. Certiorari 
denied. Mr . Justice  Black  is of the opinion that cer-
tiorari should be granted. Wayne D. Wisbaum and 
Edward H. Kavinoky for petitioner. Ogden R. Brown 
for respondent.

given by business leaders who lead the fight against adequate wel-
fare and housing, prosperous financial institutions that refuse to 
lend money for private investment in slum rehabilitation; founda-
tions that avoid any significant commitment to abolition of the slum; 
labor unions that have abandoned the low-paid worker and practice 
racial discrimination; and white and black political organizations 
that have a vested interest in segregation and race politics. When 
the slum is used as a concentration camp for the criminal and 
disabled, the virulence of all the diseases endemic in slum life is 
intensified.” Lyford, supra, at xxi-xxii.
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No. 342, Mise. Smith  v . California . Sup. Ct. Cal. 
Certiorari denied. Petitioner pro se. Thomas C. Lynch, 
Attorney General of California, William E. James, Assist-
ant Attorney General, and Thomas Kerrigan, Deputy 
Attorney General, for respondent.

No. 511, Mise. Collie r  v . United  States . C. A. 2d 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Marshall, Assistant Attorney General Vinson, Bea-
trice Rosenberg and Marshall Tamor Golding for the 
United States. Reported below: 360 F. 2d 1.

No. 720, Mise. Anderson  v . Wainw right , Correc -
tio ns  Director . C. A. 5th Cir. Certiorari denied. Peti-
tioner pro se. Earl Faircloth, Attorney General of Florida, 
and George R. Georgiefj, Assistant Attorney General, for 
respondent.

No. 749, Mise. Williams  v . Unite d  Stat es . C. A. 
8th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Marshall, Assistant Attorney General Vinson and 
Beatrice Rosenberg for the United States.

No. 948, Mise. Steve nso n  v . New  York . Ct. App. 
N. Y. Certiorari denied.

No. 954, Mise. Lawrenc e v . New  York . App. Div., 
Sup. Ct. N. Y., 3d Jud. Dept. Certiorari denied.

No. 955, Mise. Gamble  v . Haskins , Correcti onal  
Superi ntendent . C. A. 6th Cir. Certiorari denied.

No. 966, Mise. Cain  v . Illinois . Sup. Ct. Ill. Cer-
tiorari denied. Reported below: 35 Ill. 2d 184, 220 N. E. 
2d 195.

No. 967, Mise. Metcalf  v . Pate , Warden . Cir. Ct., 
St. Clair County, Ill. Certiorari denied.
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No. 972, Mise. Bush  v . Calif ornia . Dist. Ct. App. 
Cal., 2d App. Dist. Certiorari denied.

No. 983, Mise. Laing  v . Fiel d , Warden . C. A. 9th 
Cir. Certiorari denied.

No. 989, Mise. Mc Nutt  v . Texas  et  al . C. A. 5th 
Cir. Certiorari denied. Reported below: 367 F. 2d 572.

No. 992, Mise. La Manna  v . Califo rnia . Sup. Ct. 
Cal. Certiorari denied.

No. 995, Mise. Finley  v . Oliv er , Warden . Sup. Ct. 
Cal. Certiorari denied.

No. 1022, Mise. Edwards  v . New  York . App. Div., 
Sup. Ct. N. Y., 1st Jud. Dept. Certiorari denied. Peti-
tioner pro se. Malvina H. Guggenheim for respondent.

No. 1029, Mise. Miller  v . Alabama . Ct. App. Ala. 
Certiorari denied. Reported below: 43 Ala. App. 287, 
189 So. 2d 576.

No. 1100, Mise. Krucht en  v . Arizona . Sup. Ct. 
Ariz. Certiorari denied. Laurence Davis for petitioner. 
Reported below: 101 Ariz. 186, 417 P. 2d 510.

Rehearing Denied.
No. 48. Heider , Admi nis trator  v . Michi gan  Sugar  

Co., ante, p. 362;
No. 581. French  v . Calif ornia , ante, p. 370;
No. 654. Rutherford  v . United  States , ante, p. 987;
No. 679. Brow n v . Follin , Auditor  of  the  U. S. 

Dist rict  Court  for  the  Distr ict  of  Columb ia , et  al ., 
ante, p. 988; and

No. 780. Panczko  v . United  States , ante, p. 1009. 
Petitions for rehearing denied.
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No. 273, Mise. Mundt  et  ux . v . Zaluskey  et  ux ., 
ante, p. 871 ;

No. 482, Mise. Booze  v . Virgini a , ante, p. 991 ;
No. 776, Mise. Black  v . New  York , ante, p. 980; and
No. 841, Mise. Warriner  v . Ferr aro  et  al ., ante, 

p. 995. Petitions for rehearing denied.

No. 549. Kelberine  et  al . v . Société  Internati onale  
Pour  Des  Participati ons  Indus trie lles  et  Commer -
ciales , S. A., et  al ., ante, p. 989. Petition for rehearing 
denied. Mr . Just ice  Clark  took no part in the con-
sideration or decision of this petition.

No. 659. Wis consi n v . Milw aukee  Braves , Inc ., 
et  al ., ante, p. 990. Petition for rehearing denied. Mr . 
Justice  Fortas  took no part in the consideration or 
decision of this petition.

No. 685, Mise. Stil tne r  v . Rhay , Penitent iary  
Superi ntendent , et  al ., ante, p. 941. Motion for leave 
to file petition for rehearing denied.
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ABANDONMENT. See Natural Gas Act.

ACADEMIC FREEDOM. See Constitutional Law, II, 1-2; V, 1.

ACKNOWLEDGMENTS. See Criminal Law, 1.

ACQUITTAL. See Constitutional Law, I.

ADJUSTMENT BOARD. See Railroad Adjustment Board.

ADMINISTRATIVE PROCEDURE. See Deportation; Employer 
and Employee; Interstate Commerce Commission, 1-3; Judi-
cial Review, 1; National Labor Relations Board, 1-2; Natural 
Gas Act; Railroad Adjustment Board.

ADMISSIBILITY. See Constitutional Law, IV, 3; VI, 2; Evi-
dence, 1-2; Procedure, 6.

ADMISSION TO THE UNITED STATES. See Immigration and 
Nationality Act.

ALIENS. See Deportation; Immigration and Nationality Act;
Judicial Review, 2; Naturalization.

AMERICAN RED CROSS. See Jurisdiction, 2; Taxes, 1-2.

ANTI-KICKBACK ACT.
Cancellation of government contract—Kickbacks to key employees 

by subcontractors.—The Act, which clearly expresses a policy hos-
tile to kickbacks, authorized the United States to cancel respondent’s 
prime contract where three of respondent’s key employees accepted 
compensation for awarding subcontracts in violation of the Act. 
United States v. Acme Process Co., p. 138.

APPEALS. See Constitutional Law, III, 2; VI, 2; Evidence, 1;
Procedure, 4-6; Supreme Court, 2.

APPORTIONMENT. See Constitutional Law, III, 4.

ARBITRATION. See National Labor Relations Board, 1-2.

AREA TRAVEL RESTRICTIONS. See Criminal Law, 4; Pass-
ports.

ARIZONA. See New Mexico-Arizona Enabling Act.

ARREST. See Constitutional Law, II, 4; IV, 1; VII, 2; Criminal 
Law, 3; Trespass.
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ASSOCIATION. See Constitutional Law, II, 1-2; V, 1; Judicial 
Review, 2; Naturalization.

ATTORNEY-CLIENT RELATIONSHIP. See Evidence, 2; Trial.

ATTORNEYS. See also Constitutional Law, VI, 1; VII, 2.
Disbarment—Failure to produce records and to testify—Self-

incrimination.—Judgment of New York courts ordering disbarment of 
petitioner, who failed to produce demanded records and who refused 
to testify at judicial inquiry, is reversed. Spevack v. Klein, p. 511.

AUTOMATION. See Railroad Adjustment Board.

AUTOMOBILE ACCIDENTS. See Constitutional Law, I.

BAILIFFS. See Constitutional Law, VII, 1.

BANKRUPTCY. See also Mootness.
Knowledge—Payment of check by bank—Petition for voluntary 

bankruptcy.—Absent revocation of its authority or knowledge of the 
bankruptcy, a bank cannot be held liable for honoring checks drawn 
before a depositor filed a voluntary bankruptcy petition. Bank of 
Marin v. England, p. 99.

BANKS. See Bankruptcy; Mootness; National Bank Act.

BETTING. See Criminal Law, 1.

BOARD OF REGENTS. See Constitutional Law, II, 1-2; V, 1.

BORDER CONTROL STATUTES. See Criminal Law, 4; Pass-
ports.

BRANCH BANKING. See National Bank Act.

BREACH OF CONTRACT. See Anti-Kickback Act.

BREACH OF PEACE. See Trespass.

BRIBES. See Anti-Kickback Act; Constitutional Law, II, 4;
IV, 1, 3; VII, 2; Criminal Law, 2-3, 5.

BURDEN OF PROOF. See Constitutional Law, III, 3; Deporta-
tion; Judicial Review, 2; Juries; Naturalization; Procedure, 2.

CANADA. See Interstate Commerce Commission, 2.

CANCELLATION OF CONTRACTS. See Anti-Kickback Act.
CANDIDATES. See Constitutional Law, III, 1.

CARRIERS. See Interstate Commerce Commission, 1-3.

CERTIFICATES. See Constitutional Law, II, 1-2; V, 1.

CERTIORARI. See Constitutional Law, VI, 2; Evidence, 1;
Procedure, 6.
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CHECKS. See Bankruptcy; Mootness.

CHICAGO REGIONAL PORT DISTRICT. See Interstate Com-
merce Commission, 1; Judicial Review, 1.

CITIZENSHIP. See Judicial Review, 2; Naturalization.

CLERKS. See Railroad Adjustment Board.

COERCION. See Confessions; Constitutional Law, VI, 2; Evi-
dence, 1; Procedure, 1, 6.

COLLECTIVE BARGAINING. See Injunctions; Labor.
COLLECTIVE BARGAINING AGREEMENTS. See Employer 

and Employee; National Labor Relations Board, 1-2; Rail-
road Adjustment Board.

COLLEGE PROFESSORS. See Constitutional Law, II, 1-2; V, 1.
COLORADO. See Jurisdiction, 2; Taxes, 1-2.
COMMUNIST PARTY. See Constitutional Law, II, 1-2; V, 1;

Judicial Review, 2; Naturalization.
COMPENSATION. See New Mexico-Arizona Enabling Act.
COMPENSATION BENEFITS. See Federal Prisoners.
COMPETITION. See Interstate Commerce Commission, 1; Judi-

cial Review, 1; National Bank Act.
COMPTROLLER OF THE CURRENCY. See National Bank Act.
CONFESSIONS. See also Procedure, 1.

Criminal law—Procedure—Finding of voluntariness by trial 
judge.—The trial judge need not make formal findings of fact or 
write an opinion, but it must clearly appear from the record that 
he made a primary finding of voluntariness before the confession was 
introduced into evidence before the jury. Sims v. Georgia, p. 538. 
CONFRONTATION. See Constitutional Law, VII, 1.
CONSTITUTIONAL LAW. See also Attorneys; Confessions;

Criminal Law, 2-3, 5; Evidence, 1; Judgments; Juries; Juris-
diction, 1-2; Procedure, 1-3, 5-6; Taxes, 1-2; Trespass.

I. Double Jeopardy.
Reckless homicide and involuntary manslaughter—Writ of cer-

tiorari dismissed.—Writ of certiorari dismissed as improvidently 
granted where petitioner’s claim of double jeopardy was based on a 
second trial for both reckless homicide and involuntary manslaughter 
when first jury found him guilty of reckless homicide and was silent 
on manslaughter charge, as Indiana law treats these overlapping 
offenses more as one offense with different penalties than as a greater 
and an included offense. Cichos v. Indiana, p. 76.
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II. Due Process.

1. New York’s teacher loyalty requirements—Vagueness and over-
breadth.—New York’s Education Law §§ 3021 and 3022, subd. 2, 
and Civil Service Law § 105, subds. 1 (a), 1 (b), 1 (c), and 3, pro-
viding for loyalty requirements for teachers, are violative of due 
process for vagueness and overbreadth and are unconstitutional. 
Keyishian v. Board of Regents, p. 589.

2. Public employees—Surrender of rights.—Constitutional doctrine 
has now rejected the major premise of Adler v. Board of Education, 
342 U. S. 485, that public employment may be conditioned upon the 
surrender of constitutional rights which could not be abridged by 
direct government action. Keyishian v. Board of Regents, p. 589.

3. Recidivist statutes—Procedure.—Texas’ use of prior convictions 
in the petitioners’ current criminal trials did not offend the provisions 
of the Due Process Clause of the Fourteenth Amendment. Spencer 
v. Texas, p. 554.

4. Use of secret informer.—The use of a secret informer is not 
per se unconstitutional, and his use in this case did not violate due 
process, his veracity having been fully subject to the safeguards of 
cross-examination and the instructions to the jury. Hoffa v. United 
States, p. 293.

III. Equal Protection of the Laws.
1. Election of state governor—Legislature electing governor.— 

Georgia’s constitutional provision that the legislature shall elect the 
governor when no candidate in general election receives a majority 
vote is not invalid under the Equal Protection Clause, and the legis-
lature is not disqualified for malapportionment, since this Court held 
it could function until May 1, 1968. Fortson v. Morris, p. 231.

2. Indigent prisoner—Transcript in post-conviction proceeding.— 
State must furnish indigent prisoner copy of transcript, which is 
readily available, since an indigent cannot be deprived of appellate 
review of an adverse decision in post-conviction proceeding as 
adequate as that afforded prisoners who can purchase a transcript. 
Long v. District Court of Iowa, p. 192.

3. Jury selection—Discrimination.—Proof offered by petitioners, 
including use by Georgia of a system of jury selection which had 
been previously condemned, constituted a prima facie case of 
purposeful discrimination, which shifted the burden of proof to the 
State. Whitus v. Georgia, p. 545.

4. Reapportionment of Florida Legislature—Population vari-
ances.—Florida’s failure to articulate acceptable reasons for popula- 
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tion variances between districts invalidates the reapportionment 
plan, although minor deviations which “are based on legitimate 
considerations incident to the effectuation of a rational state policy” 
would be permissible. Swann v. Adams, p. 440.
IV. Fourth Amendment.

1. Government informer—Invitee.—No rights under the Fourth 
Amendment were violated by failure of government informer to 
disclose his role as such; and when petitioner made incriminating 
statements to or in presence of informer, his invitee, he relied not 
on the security of the hotel room but on the misplaced confidence 
that the informer would not reveal his wrongdoing. Hoffa v. 
United States, p. 293.

2. Sale of narcotics to undercover agent—Home used for busi-
ness.—No violation of Fourth Amendment where petitioner invited 
undercover agent to his home for very purpose of illegally selling 
him narcotics; where a home is used as a place of illegal business 
there is no Fourth Amendment violation when a government agent 
enters as an invitee and neither sees, hears »nor takes anything 
unrelated to the business purpose of his visit or not contemplated 
by the occupant. Lewis v. United States, p. 206.

3. Tape recording—Government informer—Approval of judges.— 
The use of a recording device under the “procedure of antecedent 
justification before a magistrate that is central to the Fourth Amend- 
ment” as a precondition of lawful electronic surveillance was per-
missible, and the recording, made by a government informer, was 
properly admissible in evidence. Osborn v. United States, p. 323.
V. Freedom of Speech and Press.

1. Academic freedom—Teachers’ loyalty requirements.—Academic 
freedom is a special concern of the First Amendment, which does 
not tolerate laws that cast a pall of orthodoxy over the classroom. 
Keyishian v. Board of Regents, p. 589.

2. Disqualification of state legislator—Oath.—Though a State may 
impose an oath requirement on legislators it cannot limit their 
capacity to express views on local or national policy and in dis-
qualifying appellant because of his statements Georgia violated the 
First Amendment. Bond v. Floyd, p. 116.

3. Newsworthy items—Fictionalization—Right to privacy.—Con-
stitutional protections for free expression preclude applying New 
York’s Civil Rights Law to redress false reports of newsworthy 
items absent proof that the publisher knew of their falsity or acted 
in reckless disregard of the truth. Time, Inc. v. Hill, p. 374.
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CONSTITUTIONAL LAW—Continued.
VI. Self-Incrimination.

1. Failure of attorney to produce records and to testify—Disbar-
ment.—Judgment of New York courts ordering disbarment of peti-
tioner who failed to produce demanded records and who refused to 
testify at judicial inquiry, is reversed. Spevack v. Klein, p. 511.

2. Threat of removal from office—Admissibility of statements.— 
Threat of removal from public office under the state forfeiture-of- 
office statute to induce petitioners to forgo the privilege against 
self-incrimination secured by the Fourteenth Amendment rendered 
the resulting statements involuntary and inadmissible in the state 
criminal proceedings. Garrity v. New Jersey, p. 493.
VII. Sixth Amendment.

1. Bailiff’s remarks to jurors—Impartial jury.—Bailiff’s statements 
to jurors violated the command of the Sixth Amendment, made 
applicable to the States by the Fourteenth, that the accused shall 
enjoy the right to an impartial jury and to be confronted with the 
witnesses against him. Parker v. Gladden, p. 363.

2. Government informer—Subsequent trial for endeavoring to 
bribe jurors.—While a Sixth Amendment violation resulting from 
government informer’s reporting on activities of petitioner’s counsel 
in Taft-Hartley trial might have invalidated a conviction in that 
trial, such reporting does not render invalid a conviction in a later 
trial for endeavoring to bribe jurors where the incriminating state-
ments were not made in presence of counsel nor in connection with 
the legitimate defense of the Taft-Hartley trial. Hoffa v. United 
States, p. 293.
CONTRACTORS. See Anti-Kickback Act.
CONTRACTS. See Injunctions; Labor.
CONTRIBUTION. See Bankruptcy; Mootness.
COUNSEL. See Constitutional Law, VI, 1; VII, 2; Criminal Law, 

2-3, 5; Evidence, 2; Trial.
COURT OF CLAIMS. See Anti-Kickback Act.
COURTS. See Confessions; Injunctions; Judicial Review, 1-2;

Jurisdiction, 1-2; Labor; Naturalization; Procedure, 1-2; 
Taxes, 1-2.

CRIMINAL LAW. See also Confessions; Constitutional Law, I; 
II, 3-4; III, 2-3; IV, 1-3; VI, 2; VII, 1-2; Evidence, 1-2; 
Juries; Passports; Procedure, 1-3, 5-6; Trespass; Trial.

1. Dismissal of indictment—Violation of 18 U. S. C. § 1953—Car-
rying New Hampshire Sweepstakes acknowledgments.—Indictment
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CRIMINAL LAW—Continued.
charging interstate carriage of quantity of “acknowledgments of 
purchase” for “use” in New Hampshire Sweepstakes states an offense 
under § 1953 as Congress manifested broad purpose of thwarting 
interstate movement of gambling paraphernalia by all persons except 
common carriers. United States v. Fabrizio, p. 263.

2. Entrapment—Government informer.—Entrapment was not es-
tablished as a matter of law, for at most petitioner’s investigator, 
who was also a government informer, afforded petitioner “opportuni-
ties or facilities” for the commission of a criminal offense, a far cry 
from entrapment. Osborn v. United States, p. 323.

3. No obligation to arrest—Investigation of crime.—Government 
was not obliged to arrest petitioner when it first had probable cause 
to do so, since law enforcement officers have no duty to halt a crime 
investigation when they have minimum evidence to establish prob-
able cause. Hoffa v. United States, p. 293.

4. Passports—Travel to Cuba—Immigration and Nationality Act 
of 1952.—Since there was no allegation or proof that petitioner in 
departing from the United States for Cuba did not have a valid 
passport, although not “specifically endorsed” for Cuban travel, the 
conviction under § 215 (b) of the Act must be reversed in line with 
United States v. Laub, ante, p. 475. Travis v. United States, p. 491.

5. Violation of 18 U. S. C. § 1503—“Endeavor” rather than “at-
tempt.”—Since this statute makes an offense of any proscribed 
“endeavor,” a term not burdened with the technicalities of the word 
“attempt,” the fact that the investigator-informer did not approach 
the venireman and did not intend to approach him does not negate a 
violation of § 1503. Osborn v. United States, p. 323.

CUBA. See Criminal Law, 4; Passports.

DAMAGES. See Constitutional Law, V, 3; Employer and 
Employee.

DEPARTMENT OF STATE. See Criminal Law, 4; Passports.

DEPORTATION. See also Immigration and Nationality Act.
Administrative procedure—Burden of proof—Clear, unequivocal, 

and convincing evidence.—No deportation order may be entered 
unless the Government proves by clear, unequivocal, and convincing 
evidence that the facts alleged as grounds for deportation are true. 
Woodby v. Immigration Service, p. 276.

DISBARMENT. See Attorneys; Constitutional Law, VI, 1.

DISCHARGED EMPLOYEES. See Employer and Employee.
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DISCIPLINARY PROCEEDINGS. See Attorneys; Constitutional
Law, VI, 1.

DISCRETION. See Supreme Court, 2.

DISCRIMINATION. See Constitutional Law, III, 3; Juries;
Procedure, 2.

DISPOSITION OF TRUST LANDS. See New Mexico-Arizona 
Enabling Act.

DISQUALIFICATION. See Constitutional Law, V, 2; Juris-
diction, 1.

DISTRICT COURTS. See Interstate Commerce Commission, 1, 3; 
Judicial Review, 1; Jurisdiction, 2; Taxes, 1-2.

DOMESTIC JUDGMENTS. See Judgments.

DOUBLE JEOPARDY. See Constitutional Law, I.

DRAMAS. See Constitutional Law, V, 3.

DRUGS. See Constitutional Law, IV, 2.

DUE PROCESS. See Confessions; Constitutional Law, II; VI, 2;
Criminal Law, 3; Evidence, 1; Procedure, 1, 3, 6; Trespass.

DURESS. See Constitutional Law, VI, 2; Evidence, 1; Proce-
dure, 1, 6.

EAVESDROPPING. See Evidence, 2; Trial.

ELECTION DISTRICTS. See Constitutional Law, III, 4.

ELECTIONS. See Constitutional Law, III, 1, 4; V, 2; Juris-
diction, 1.

ELECTRONIC EAVESDROPPING. See Constitutional Law, IV, 
3; Criminal Law, 2, 5.

ELEVENTH AMENDMENT. See Jurisdiction, 2; Taxes, 1-2.

EMPLOYER AND EMPLOYEE. See also Anti-Kickback Act;
Injunctions; Labor; National Labor Relations Board, 1-2; 
Railroad Adjustment Board.

Suit for money damages for wrongful discharge—Railway Labor 
Act—Exhaustion of administrative remedies.—Action by employee 
for damages against railroad for wrongful discharge in violation of 
collective bargaining agreement subject to the Act not barred by 
failure to pursue administrative remedies available under the Act at 
time of suit. Walker v. Southern R. Co., p. 196.

EMPLOYMENT CONTRACT. See Constitutional Law, II, 1-2;
V, 1.

ENABLING ACTS. See New Mexico-Arizona Enabling Act.
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ENDEAVORS. See Constitutional Law, IV, 3; Criminal Law, 2, 5.
ENTRAPMENT. See Constitutional Law, IV, 3; Criminal Law, 

2, 5.
EQUAL PROTECTION OF THE LAWS. See Constitutional 

Law, III; Judgments; Juries; Procedure, 2.
EVIDENCE. See also Attorneys; Confessions; Constitutional 

Law, VI, 2; Criminal Law, 2-5; Deportation; Interstate 
Commerce Commission, 1; Judicial Review, 2; Juries; Natu-
ralization; Passports; Procedure, 1, 3, 6; Trespass; Trial.

1. Admissibility—Threat of removal from office—Privilege against 
self-incrimination.—Threat of removal from public office under state 
forfeiture-of-office statute to induce petitioners to forgo the privilege 
against self-incrimination rendered the resulting statements involun-
tary and inadmissible in the state criminal proceedings. Garrity v. 
New Jersey, p. 493.

2. Monitored conversations between petitioner and counsel—Notes 
thereof available to government attorneys—New trial ordered.— 
In view of Solicitor General’s report that notes of monitored con-
versations between petitioner and his counsel were made available 
to government attorneys the case is remanded for a new trial to 
make certain that petitioner is accorded a trial free from any inad-
missible evidence. Black v. United States, p. 26.
EXCLUSIVE REMEDY. See Federal Prisoners.
EXHAUSTION OF REMEDIES. See Employer and Employee. 
FACILITIES. See Natural Gas Act.
FALSE STATEMENTS. See Constitutional Law, V, 3; Judicial

Review, 2; Naturalization.
FEDERAL AGENTS. See Constitutional Law, IV, 2.
FEDERAL INSTRUMENTALITY. See Jurisdiction, 2; Taxes, 

1-2.
FEDERAL LAND GRANTS. See New Mexico-Arizona Enabling 

Act.
FEDERAL POWER COMMISSION. See Natural Gas Act.
FEDERAL PRISONERS.

Compensation for injuries—Exclusive remedy under 18 U. S. C. 
§41^6—Federal Tort Claims Act.—The compensation system pro-
vided in § 4126 is the exclusive remedy for federal prisoners who are 
injured in prison employment, and an award thereunder bars recovery 
under the Federal Tort Claims Act. United States v. Demko, p. 149. 
FEDERAL-STATE RELATIONS. See Jurisdiction, 2; National

Bank Act; Taxes, 1-2.

233-653 0 - 67 - 64 
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FEDERAL TORT CLAIMS ACT. See Federal Prisoners. 

FEINBERG LAW. See Constitutional Law, II, 1-2; V, 1. 

FICTIONALIZATION. See Constitutional Law, V, 3.

FIFTH AMENDMENT. See Attorneys; Constitutional Law, I;
II, 4; IV, 1; VI, 2; VII, 2; Criminal Law, 3; Evidence, 1; 
Procedure, 5-6.

FIRST AMENDMENT. See Constitutional Law, V; Jurisdiction, 
1; Trespass.

FLORIDA. See Constitutional Law, III, 4; Judgments; Trespass.

FOREIGN JUDGMENTS. See Judgments.

FOREIGN TRAVEL. See Criminal Law, 4; Passports.

FORFEITURE-OF-OFFICE STATUTE. See Constitutional Law, 
VI, 2; Evidence, 1; Procedure, 6.

FOURTEENTH AMENDMENT. See Attorneys; Confessions; 
Constitutional Law, I—III; VII, 1; Evidence, 1; Judgments; 
Juries; Jurisdiction, 1; Procedure, 1-3, 5-6; Trespass.

FOURTH AMENDMENT. See Constitutional Law, IV; Criminal 
Law, 2-3, 5.

FRAUD. See Immigration and Nationality Act.

FREEDOM OF SPEECH, PRESS AND ASSEMBLY. See Con-
stitutional Law, V; Jurisdiction, 1; Trespass.

FULL FAITH AND CREDIT CLAUSE. See Judgments.

GAMBLING. See Criminal Law, 1.

GAS. See Natural Gas Act.

GEORGIA. See Confessions; Constitutional Law, III, 1, 3; V, 2; 
Judgments; Juries; Jurisdiction, 1; Procedure, 1-2.

GOVERNMENT AGENTS. See Constitutional Law, IV, 2.

GOVERNMENT CONTRACTS. See Anti-Kickback Act.

GOVERNMENT INFORMERS. See Constitutional Law, II, 4;
IV, 1, 3; VII, 2; Criminal Law, 2-3, 5.

GOVERNOR. See Constitutional Law, III, 1.

GRAND JURIES. See Constitutional Law, III, 3; IV, 3; Crim-
inal Law, 2, 5; Juries; Procedure, 2.

GRANTS. See New Mexico-Arizona Enabling Act.

GRIEVANCE PROCEDURES. See National Labor Relations 
Board, 1-2.
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HABEAS CORPUS. See Constitutional Law, III, 2.

HABITUAL-CRIMINAL STATUTES. See Constitutional Law,
II, 3; Procedure, 3.

HIGHWAYS. See New Mexico-Arizona Enabling Act.

HOME USED FOR BUSINESS. See Constitutional Law, IV, 2.

HORSE RACING. See Criminal Law, 1.

HOSTAGES. See Constitutional Law, V, 3.

IMMIGRATION AND NATIONALITY ACT. See also Criminal 
Law, 4; Deportation; Judicial Review, 2; Naturalization; 
Passports.

Deportation of aliens—Misrepresentation of status—Quota restric-
tions.—Section 241 (f) of the Act, which exempts from deportation 
an alien who obtained a visa and entry to this country by fraud and 
misrepresentation where the alien is the spouse, parent or child of 
an American citizen and was “otherwise admissible at the time of 
entry,” is construed to save from deportation such aliens who mis-
represented their status to evade quota restrictions. Immigration 
Service v. Errico, p. 214.

IMMUNITY. See Jurisdiction, 2; Taxes, 1-2.

IMPARTIAL JURY. See Constitutional Law, VII, 1.

INDIANA. See Constitutional Law, I.

INDICTMENTS. See Criminal Law, 1.

INDIGENTS. See Constitutional Law, III, 2.

INDISPENSABLE PARTY. See Railroad Adjustment Board.

INFORMERS. See Constitutional Law, II, 4; IV, 1, 3; VII, 2;
Criminal Law, 2-3, 5.

INFRINGEMENTS. See Procedure, 4.

INJUNCTIONS. See also Jurisdiction, 2; Labor; Procedure, 4;
Taxes, 1-2.

Labor—Refusal to bargain—New contract.—Court of Appeals’ 
reversal of District Court’s temporary injunction restraining employer 
from refusing to meet with union’s designated representatives is set 
aside so that District Court can determine the effect of a new con-
tract upon the appropriateness of injunctive relief, the proper stand-
ard for such relief under § 10 (j) of the National Labor Relations 
Act being immaterial if relief thereunder is now improper. McLeod 
v. General Electric, p. 533.

INJURIES. See Federal Prisoners.
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INTERLOCUTORY ORDERS. See Procedure, 4.
INTERNATIONAL RATES. See Interstate Commerce Commis-

sion, 2.
INTERSTATE CARRIAGE OF BETTING MATERIALS. See 

Criminal Law, 1.
INTERSTATE COMMERCE. See Natural Gas Act.
INTERSTATE COMMERCE COMMISSION. See also Judicial 

Review, 1.
1. Hearings—Judicial review—Evidence.—ICC’s action granting 

railroads’ applications to provide additional service to Port District 
was supported by substantial evidence on the record viewed as a 
whole, and it was not the District Court’s function to substitute its 
own conclusions for those which the ICC had fairly drawn from its 
findings. Illinois C. R. Co. v. Norfolk & W. R. Co., p. 57.

2. Joint through international rate—Reparations proceeding— 
Payment by domestic carrier.—Where domestic railroad enters into 
joint through international rate covering transportation to Canada, 
the Commission has jurisdiction in reparations proceeding to deter-
mine reasonableness of joint rate and to order domestic carrier to 
pay reparations in entire amount by which rate is unreasonable. 
Canada Packers v. A., T. & S. F. R. Co., p. 182.

3. Judicial review—Order of District Court—Railroad rates.— 
District Court’s order setting aside on the merits ICC’s dismissal of 
complaint that railroad rates were preferential and ordering ICC to 
grant appellee relief held unduly limited ICC’s duty to reconsider 
the entire case. U. S. v. Saskatchewan Minerals, p. 94.
INVITEE. See Constitutional Law, IV, 2.
INVOLUNTARY MANSLAUGHTER. See Constitutional Law, I.
IOWA. See Constitutional Law, III, 2.
JAILS. See Trespass.
JOINT JUDGMENTS. See Bankruptcy; Mootness.
JOINT RATES. See Interstate Commerce Commission, 2.
JUDGES. See Confessions; Procedure, 1.
JUDGMENTS. See also Bankruptcy; Mootness.

Statute of limitations—Foreign judgments—Revival of judg-
ments.—Since Georgia courts have construed its five-year statute 
of limitations on foreign judgments to bar suit on foreign judgment 
only if it cannot be revived in the State where it was obtained, all 
appellant need do is return to Florida, revive his judgment, and 
come back to Georgia and file suit within five years. Watkins v. 
Conway, p. 188.
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JUDICIAL INQUIRY. See Attorneys; Constitutional Law, VI, 1.

JUDICIAL REVIEW. See also Deportation; Interstate Commerce
Commission, 1; National Labor Relations Board; Natural-
ization.

1. Interstate Commerce Commission—Hearings.—It is not the 
District Court’s function to substitute its conclusions for those which 
the ICC had fairly drawn from its findings, and that court had no 
basis for concluding that due process required a new hearing on the 
issues when the ICC had fully considered appellants’ operations 
within the Port area as part of their overall plan. Illinois C. R. Co. 
v. Norfolk & W. R. Co., p. 57.

2. Supreme Court—Two-court rule—Findings of fact.—There is no 
basis here for disregarding this Court’s policy that “it cannot under-
take to review concurrent findings of fact by two courts below in the 
absence of a very obvious and exceptional showing of error.” 
Berenyi v. Immigration Director, p. 630.

JURIES. See also Confessions; Constitutional Law, II, 4; III, 3;
IV, 1, 3; VII, 1-2; Criminal Law, 2-3, 5; Procedure, 1-3.

Equal protection of the laws—Selection of jurors—Discrimina-
tion.—Proof offered by petitioners, including use by Georgia of a 
system of jury selection which had been previously condemned, con-
stituted a prima facie case of purposeful discrimination, which shifted 
the burden of proof to the State. Whitus v. Georgia, p. 545.

JURISDICTION. See also Constitutional Law, V, 2; VI, 2;
Employer and Employee; Evidence, 2; Interstate Commerce 
Commission, 2; National Labor Relations Board, 1-2; Natural 
Gas Act; Procedure, 6; Railroad Adjustment Board; Taxes, 
1-2.

1. Supreme Court—Disqualification of state legislator—First 
Amendment.—The Supreme Court has jurisdiction to determine 
whether a disqualification for the office of state legislator under color 
of a proper constitutional standard violates the First Amendment. 
Bond v. Floyd, p. 116.

2. Three-judge court—Enjoining state tax—Federal instrumental-
ity.—Three-judge court had jurisdiction to enjoin a state tax upon 
the Red Cross, an organization claiming immunity as a federal 
instrumentality. Dept, of Employment v. U. S., p. 355.

KEY EMPLOYEES. See Anti-Kickback Act.

KICKBACKS. See Anti-Kickback Act.

KNOWLEDGE. See Bankruptcy; Mootness.
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LABOR. See also Employer and Employee; Federal Prisoners; 
Injunctions; National Labor Relations Board, 1-2; Railroad 
Adjustment Board.

Refusal to bargain—Injunction—New contract.—Court of Appeals’ 
reversal of District Court’s temporary injunction restraining employer 
from refusing to meet with union’s designated representatives is set 
aside so that District Court can determine the effect of a new con-
tract upon the appropriateness of injunctive relief. McLeod v. 
General Electric, p. 533.

LAKE CALUMET HARBOR PORT. See Interstate Commerce 
Commission, ’ 1; Judicial Review, 1.

LAWYERS. See Attorneys; Constitutional Law, VI, 1; VII, 2; 
Criminal Law, 2-3, 5.

LEASES. See Interstate Commerce Commission, 1; Judicial 
Review, 1.

LEGISLATORS. See Constitutional Law, V, 2; Jurisdiction, 1.

LEGISLATURES. See Constitutional Law, III, 1, 4.

LOYALTY PROCEDURES. See Constitutional Law, II, 1-2; V, 1.

MAGAZINES. See Constitutional Law, V, 3.

MAJORITY VOTE. See Constitutional Law, III, 1.

MALAPPORTIONMENT. See Constitutional Law, III, 1, 4.

MANSLAUGHTER. See Constitutional Law, I.

MARIHUANA. See Constitutional Law, IV, 2.

MATERIAL SITES. See New Mexico-Arizona Enabling Act.

MEANINGFUL ASSOCIATION. See Judicial Review, 2; Natu-
ralization.

MISREPRESENTATION. See Immigration and Nationality Act.

MONITORING. See Evidence, 2; Trial.

MOOTNESS. See also Bankruptcy; Constitutional Law, II, 1-2;
V, 1; Injunctions; Labor.

Joint judgment—Payment by one party—Suit for contribution.— 
Payment by payee of check of a joint judgment against payee and 
the bank does not moot the case since the payee can still sue the 
petitioner bank for contribution. Bank of Marin v. England, p. 99.

MOTIONS. See Procedure, 4.

MURDER. See Constitutional Law, III, 3; Juries; Procedure, 2.

NARCOTICS. See Constitutional Law, IV, 2.



INDEX. 1059

NATIONAL BANK ACT.
Branch banks—Competitive equality between national and state 

banks.—The provisions of the Act, 12 U. S. C. § 36 (c), place national 
and state banks on a basis of “competitive equality” as far as branch 
banking is concerned, and national banks may establish branches 
only in accordance with all requirements and conditions applicable 
to state banks by state law. First Nat. Bank v. Walker Bank, 
p. 252.

NATIONAL EMERGENCY. See Criminal Law, 4; Passports.

NATIONAL LABOR RELATIONS BOARD. See also Injunc-
tions; Labor.

1. Arbitration—Collective bargaining agreement—Unfair labor 
practice.—The compulsory arbitration provision in the collective 
bargaining agreement did not preclude the NLRB from finding that 
the employer committed an unfair labor practice by refusing to fur-
nish the union with information necessary to the proper performance 
of its representative duties. NLRB v. Acme Industrial Co., p. 432.

2. Collective bargaining agreement—Premium pay plan—Unfair 
labor practice.—NLRB was not without jurisdiction to adjudicate 
an unfair labor practice charge merely because its decision required 
the interpretation of a provision of the collective bargaining agree-
ment relied on as a defense by the employer. NLRB v. C & C 
Plywood Corp., p. 421.

NATIONAL QUOTAS. See Immigration and Nationality Act.

NATURAL GAS ACT.
Jurisdiction of FPC—Abandonment of facilities—Approval by 

FPC.—Petitioner’s refusal to continue receiving natural gas for trans-
portation in interstate commerce constituted an abandonment of 
“facilities” and “service” which, under § 7 (b) of the Act, required 
FPC approval. United Gas Pipe Line v. FPC, p. 83.

NATURALIZATION. See also Judicial Review, 2.
Petition for naturalization—Burden of proof.—In naturalization 

proceedings, as distinguished from deportation or denaturalization 
cases where the Government must prove its case by clear, unequivo-
cal, and convincing evidence, the burden is on the alien to show his 
eligibility in every respect. Berenyi v. Immigration Director, p. 
630.

NEGROES. See Constitutional Law, III, 3; V, 2; Juries; Juris-
diction, 1; Procedure, 2.

NEW HAMPSHIRE SWEEPSTAKES. See Criminal Law, 1.
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NEW JERSEY. See Constitutional Law, VI, 2; Evidence, 1; 
Procedure, 6.

NEW MEXICO-ARIZONA ENABLING ACT.
Disposition of trust lands—State highway use.—Consistent with 

the essential purposes of the Act, the restrictions on the manner of 
disposition of trust lands are not applicable to acquisitions by the 
State for its highway program, but the State must compensate the 
trust in money for the full appraised value of any material sites or 
rights of way it obtains over the trust lands. Lassen v. Arizona 
Highway Dept., p. 458.

NEWSWORTHY ITEMS. See Constitutional Law, V, 3.

NEW TRIAL. See Evidence, 2; Trial.

NEW YORK. See Attorneys; Constitutional Law, II, 1-2; V, 
1, 3; VI, 1.

NON-COMMUNIST CERTIFICATE. See Constitutional Law, II, 
1-2; V, 1.

NOTICE. See Bankruptcy; Mootness.

OATHS. See Constitutional Law, II, 1-2; V, 1-2; Judicial Re-
view, 2; Jurisdiction, 1; Naturalization.

OFFENSES. See Constitutional Law, I.

OHIO. See Procedure, 5.

OVERBREADTH. See Constitutional Law, II, 1-2; V, 1.

OVERLAPPING OFFENSES. See Constitutional Law, I.

PARTIES. See Railroad Adjustment Board.

PASSPORTS. See also Criminal Law, 4.
Area restrictions—Travel to Cuba—Validity of passports.—Area 

restrictions upon the use of an otherwise valid passport are not 
criminally enforceable under § 215 (b) of the Immigration and 
Nationality Act of 1952. United States v. Laub, p. 475; Travis v. 
United States, p. 491.

PERIODICALS. See Constitutional Law, V, 3.

PERSONAL INJURIES. See Federal Prisoners.

PETITION FOR NATURALIZATION. See Judicial Review, 2;
Naturalization.

PETIT JURIES. See Constitutional Law, II, 3; III, 3; VII, 1;
Juries; Procedure, 1-3.

PHOTOGRAPHS. See Constitutional Law, V, 3.
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PLAYS. See Constitutional Law, V, 3.

POLICE OFFICERS. See Constitutional Law, VI, 2; Evidence, 
1; Procedure, 6.

POOR PERSONS. See Constitutional Law, III, 2.

POPULATION VARIANCES. See Constitutional Law, III, 4.

PORT DISTRICTS. See Interstate Commerce Commission, 1; 
Judicial Review, 1.

POBT-CONVICTION PROCEEDINGS. See Constitutional Law, 
III, 2.

POVERTY. See Constitutional Law, III, 2.

PREFERENTIAL RATES. See Interstate Commerce Commis-
sion, 3.

PREMIUM PAY PLAN. See National Labor Relations Board, 2.

PRETRIAL PROCEDURE. See Procedure, 4.

PRICE INCREASES. See Natural Gas Act.

PRIME CONTRACTORS. See Anti-Kickback Act.

PRIOR CONVICTIONS. See Constitutional Law, II, 3; Pro-
cedure, 3.

PRISON EMPLOYMENT. See Federal Prisoners.

PRISONERS. See Constitutional Law, III, 2; Federal Prisoners.

PRISONS. See Trespass.

PRIVACY. See Constitutional Law, IV, 2; V, 3.

PRIVILEGE. See Attorneys; Constitutional Law, VI; Evidence, 
1-2; Procedure, 5-6; Trial.

PROCEDURE. See also Constitutional Law, I; II, 3; III, 2-3; 
VI, 1-2; Deportation; Employer and Employee; Evidence, 
1-2; Injunctions; Interstate Commerce Commission, 3; Judi-
cial Review, 1-2; Juries; Labor; Naturalization; Railroad 
Adjustment Board; Supreme Court, 2; Trial.

1. Criminal law—Confessions—Finding of voluntariness by trial 
judge.—The trial judge need not make formal findings of fact or 
write an opinion, but it must clearly appear from the record that he 
made a primary finding of voluntariness before the confession was 
introduced into evidence before the jury. Sims v. Georgia, p. 538.

2. Criminal law—Discrimination in jury selection—Retrial.—Per-
sons whose state court convictions are set aside for jury discrimina-
tion may be retried by the State under procedures which conform 
to constitutional requirements. Whitus v. Georgia, p. 545.
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PROCEDURE-Continued.
3. Criminal law—Recidivist statutes—Due process.—Texas’ use of 

prior convictions in the petitioners’ current criminal trials did not 
offend the provisions of the Due Process Clause of the Fourteenth 
Amendment. Spencer v. Texas, p. 554.

4. Denial of motion for summary judgment granting a permanent 
injunction—Not “interlocutory”—Not appealable under 28 U. S. C. 
§1292 (a)(1).—Since denial of motion for summary judgment 
granting permanent injunction related only to pretrial procedures 
and not to the merits, it was not “interlocutory” and therefore not 
appealable under § 1292 (a)(1). Switzerland Assn. v. Home’s 
Market, p. 23.

5. Self-incrimination Clause—Comment on failure to testify— 
Failure to object at trial.—Petitioner’s failure to object at trial and 
during appeal in state courts to prosecutor’s comment on his failure 
to testify in criminal trial which resulted in his conviction, review 
of which was being sought in this Court when Griffin v. California 
was decided, held not to foreclose petitioner’s right to attack as 
unconstitutional the practice of making such comment following 
its invalidation in Griffin. O’Connor v. Ohio, p. 92.

6. Supreme Court—Jurisdiction issue postponed—Appeal dismissed 
and certiorari granted.—New Jersey’s forfeiture-of-office statute is 
too tangentially involved to satisfy the requirements of 28 U. S. C. 
§ 1257 (2); the appeal is dismissed, the papers are treated as a peti-
tion for certiorari, and certiorari is granted. Garrity v. New Jersey, 
p. 493.
PRODUCTION OF RECORDS. See Attorneys; Constitutional

Law, VI, 1.
PROOF. See Constitutional Law, III, 3; Criminal Law, 4;

Judicial Review, 2; Juries; Naturalization; Passports; Pro-
cedure, 2.

PROSECUTORS. See Procedure, 5.
PUBLIC EMPLOYEES. See Constitutional Law, VI, 2; Evidence,

1; Procedure, 6.
PUBLICITY. See Constitutional Law, V, 3.
PUBLIC LANDS. See New Mexico-Arizona Enabling Act.
PUNISHMENT. See Constitutional Law, II, 3; Procedure, 3.
QUALIFICATIONS. See Constitutional Law, V, 2; Jurisdic-

tion, 1.
QUOTA RESTRICTIONS. See Immigration and Nationality Act.
RACING. See Criminal Law, 1.
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RAILROAD ADJUSTMENT BOARD.
Work-assignment dispute — Automation — Collective bargaining 

agreements.—The Board must exercise its exclusive jurisdiction to 
settle entire work-assignment dispute between competing unions in 
one proceeding. Transportation Union v. U. P. R. Co., p. 157.

RAILROAD RATES. See Interstate Commerce Commission, 2-3.

RAILROADS. See Employer and Employee; Interstate Commerce 
Commission, 1-3; Judicial Review, 1; Railroad Adjustment 
Board.

RAILWAY LABOR ACT. See Employer and Employee; Rail-
road Adjustment Board.

RATE INCREASES. See Natural Gas Act.

RATES. See Interstate Commerce Commission, 2-3.

REAPPORTIONMENT. See Constitutional Law, III, 4.

RECEIPTS. See Criminal Law, 1.

RECIDIVIST STATUTES. See Constitutional Law, II, 3; Pro-
cedure, 3.

RECKLESS HOMICIDE. See Constitutional Law, I.

RECORDS. See Attorneys; Constitutional Law, VI, 1.

RED CROSS. See Jurisdiction, 2; Taxes, 1-2.

REFEREES. See Bankruptcy; Mootness.

REFUSAL TO BARGAIN. See Injunctions; Labor; National 
Labor Relations Board, 1-2.

REFUSAL TO TESTIFY. See Attorneys; Constitutional Law, 
VI, 1.

REMEDIES. See Employer and Employee; Federal Prisoners.

REPARATIONS. See Interstate Commerce Commission, 2.

REPRESENTATIVES. See Constitutional Law, V, 2; Jurisdic-
tion, 1.

REVIVAL OF JUDGMENTS. See Judgments.

RIFLES. See Anti-Kickback Act.

RIGHT OF PRIVACY. See Constitutional Law, V, 3.

RIGHTS OF WAY. Sec New Mexico-Arizona Enabling Act.

RIGHT TO COUNSEL. See Constitutional Law, II, 4; IV, 1;
V II, 2; Criminal Law, 3.

RIGHT TO TRAVEL. See Criminal Law, 4; Passports.
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RULES. See Supreme Court, 2.

ST. LAWRENCE SEAWAY. See Interstate Commerce Commis-
sion, 1; Judicial Review, 1.

SALE OF TRUST LANDS. See New Mexico-Arizona Enabling 
Act.

SALES. See Natural Gas Act.

SEARCH AND SEIZURE. See Constitutional Law, IV; Crim-
inal Law, 2-3, 5.

SECRET INFORMERS. See Constitutional Law, II, 4; IV, 1, 3;
V II, 2: Criminal Law, 2-3, 5.

SEDITION. See Constitutional Law, II, 1-2; V, 1.

SEGREGATION. See Trespass.

SELECTIVE SERVICE LAWS. See Constitutional Law, V, 2;
Jurisdiction, 1.

SELF-INCRIMINATION. See Attorneys; Constitutional Law, II, 
4; IV, 1; VI; VII, 2; Criminal Law, 3; Evidence, 1-2; Pro-
cedure, 5-6.

SENTENCES. See Constitutional Law, II, 3; Procedure, 3.
SERVICE. See Natural Gas Act.
SIXTH AMENDMENT. See Constitutional Law, VII; Criminal 

Law, 3.
SOLICITOR GENERAL. See Evidence, 2; Trial.
SPORTING EVENTS. See Criminal Law, 1.
STATE BANKS. See National Bank Act.
STATE DEPARTMENT. See Criminal Law, 4; Passports.
STATE EMPLOYEES. See Constitutional Law, II, 1-2; V, 1;

V I, 2; Evidence, 1; Procedure, 6.
STATE HIGHWAYS. See New Mexico-Arizona Enabling Act.
STATE LEGISLATURES. See Constitutional Law, V, 2; Juris-

diction, 1.
STATE UNIVERSITY OF NEW YORK. See Constitutional Law, 

II, 1-2; V, 1.
STATUTE OF LIMITATIONS. See Judgments.
STIPULATIONS. See Criminal Law, 4; Passports.
SUBCONTRACTS. See Anti-Kickback Act.
SUBVERSIVE ORGANIZATIONS. See Constitutional Law, II, 

1-2; V, 1.
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SUITS. See Employer and Employee.

SUMMARY JUDGMENT. See Procedure, 4.

SUPREME COURT. See also Judicial Review, 2.
1. Assignment of Mr. Justice Reed (retired) to the United States 

Court of Claims, p. 802.

2. Rules—Delay in docketing appeal—Exercise of discretion.— 
Court’s exercise of discretion not warranted where 22-day delay 
beyond time fixed by its Rule 13 (1) for docketing appeals was 
inadequately accounted for. Pittsburgh Towing v. Barge Line, 
p. 32.

SWEEPSTAKES. See Criminal Law, 1.

TAFT-HARTLEY ACT. See Constitutional Law, II, 4; IV, 1;
VII, 2; Criminal Law, 3.

TAPE RECORDING. See Constitutional Law, IV, 3; Criminal 
Law, 2, 5.

TAXES. See also Evidence, 2; Jurisdiction, 2; Trial.
1. Immunity from state taxation—Red Cross—Federal instrumen-

tality.—The Red Cross is clearly a federal instrumentality for pur-
poses of immunity from state taxation on its operations and Congress 
has not waived its immunity. Dept, of Employment v. U. S., 
p. 355.

2. Tax Injunction Act—Suit by United States—Eleventh Amend-
ment.—The Act, which prohibits district courts from enjoining the 
collection of state taxes where a “plain, speedy and efficient” state-
court remedy is available, does not restrict a suit by the United 
States to enjoin the unconstitutional imposition of state taxes; nor 
does the Eleventh Amendment bar the action. Dept, of Employment 
v. U. S., p. 355.

TAX INJUNCTION ACT. See Jurisdiction, 2; Taxes, 1-2.

TEACHERS. See Constitutional Law, II, 1-2; V, 1.

TELEGRAPHERS. See Railroad Adjustment Board.

TESTIMONY. See Attorneys; Constitutional Law, VI, 1-2; Judi-
cial Review, 2; Naturalization.

TEXAS. See Constitutional Law, II, 3; Procedure, 3.

THREE-JUDGE COURTS. See Jurisdiction, 2; Taxes, 1-2.

TIMELINESS OF APPEALS. See Supreme Court, 2.

TORT CLAIMS ACT. See Federal Prisoners.

TRADEMARKS. See Procedure, 4.
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TRAFFIC TICKET “FIXING.” See Constitutional Law, VI, 2;
Evidence, 1; Procedure, 6.

TRANSCRIPTS. See Constitutional Law, III, 2.

TRANSPORTATION. See Interstate Commerce Commission, 1-3;
Judicial Review, 1; Railroad Adjustment Board.

TRANSPORTATION OF BETTING MATERIALS. See Crim-
inal Law, 1.

TRAVEL. See Criminal Law, 4; Passports.

TREASON. See Constitutional Law, II, 1-2; V, 1.

TRESPASS.
Demonstration on jail driveway—Evidence to support convic-

tions.—Florida trespass statute as applied here to demonstrators on 
jail premises is aimed at conduct of limited kind and is not uncon-
stitutionally vague, and there was ample evidence to support their 
trespass convictions for remaining on jail grounds after being directed 
to leave by the sheriff. Adderley v. Florida, p. 39.

TRIAL. See also Confessions; Constitutional Law, I; II, 3; III, 
3; Evidence, 2; Juries; Procedure, 2-3, 5.

Monitored conversations between petitioner and counsel—Notes 
thereoj available to government attorneys—New trial ordered.— 
In view of Solicitor General’s report that notes of monitored con-
versations between petitioner and his counsel were made available 
to government attorneys the case is remanded for a new trial to 
make certain that petitioner is accorded a trial free from any inad-
missible evidence. Black v. United States, p. 26.

TRIAL JUDGES. See Confessions; Procedure, 1.

TRUSTEES. See Bankruptcy; Mootness.

TRUST LANDS. See New Mexico-Arizona Enabling Act.

UNDERCOVER AGENTS. See Constitutional Law, IV, 2.

UNEMPLOYMENT COMPENSATION TAX. See Jurisdiction, 2;
Taxes, 1-2.

UNFAIR LABOR PRACTICES. See Injunctions; Labor; Na-
tional Labor Relations Board, 1-2.

UNION REPRESENTATIVES. See Injunctions; Labor.

UNIONS. See Injunctions; Labor; National Labor Relations 
Board, 1-2; Railroad Adjustment Board.

UNIVERSITY OF THE STATE OF NEW YORK. See Consti-
tutional Law, II, 1-2; V, 1.
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USE. See Criminal Law, 1.

VAGUENESS. See Constitutional Law, II, 1—2; V, 1; Trespass.

VALIDITY OF PASSPORTS. See Criminal Law, 4; Passports.

VISAS. See Immigration and Nationality Act.

VOLUNTARINESS. See Confessions; Constitutional Law, VI, 2;
Evidence, 1; Procedure, 1, 6.

VOLUNTARY BANKRUPTCY. See Bankruptcy; Mootness.

VOTERS. See Constitutional Law, III, 4.

VOTING. See Constitutional Law, III, 1.

WAGERING. See Criminal Law, 1.

WAIVERS. See Constitutional Law, VI, 2; Evidence, 1; National 
Labor Relations Board, 1; Procedure, 6.

WITNESSES. See Constitutional Law, VII, 1.
WORDS.

1. “Endeavors.”—18 U. S. C. § 1503. Osbom v. United States, 
p. 323.

2. “Use.”—18 U. S. C. § 1953. United States v. Fabrizio, p. 263.

WORK ASSIGNMENT. See Railroad Adjustment Board.
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