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was argued by counsel: On consideration whereof, it is ordered and 
adjudged by this court, that the judgment of the said circuit court in this 
cause be and the same is hereby reversed with costs ; and that this cause 
be and the same is hereby remanded to the said circuit court, with direc-
tions to award a venire facias de novo.

♦Unite d  Sta te s , Appellants, v. Moses  E. Levy , Appellee. [*81

Florida land-claims.

A grant by Governor Coppinger, of 14,500 acres of land, in East Florida, part of 30,000 acres, 
granted in consideration of services to the crown of Spain, and the officers of Spain, which had 
been surveyed by the appointed officer, confirmed.

The court refused to allow a survey of land to be made, to make up for a deficiency in the sur-
vey of 14,500 acres, in consequence of part of the land included therein being covered with 
water, and being marshes. Even if a survey had not been made under the concession, it 
would not be competent for the superior court of East Florida, or for the supreme court, to 
designate a new location, varying from the original concession, as any such variation would 
be equivalent to a new grant.

Appeal  from the Superior Court of East Florida. Moses E. Levy, a 
citizen of the United States, presented a petition to the judge of the superior 
court of East Florida, on the 18th day of May 1829, claiming title to a tract 
of land containing 14,500 acres, situated in East Florida, being part of 
30,000 acres originally conceded to Fernando de la Maza Arredondo, in full 
property, by Governor Don Jose Coppinger, on the 14th day of March 1817, 
in consideration of services rendered by him to the government and officers 
of Spain ; which 14,500 acres became, by sundry mesne conveyances, the 
property of the petitioner.

The petition stated, that there was at the place designated in the said 
concession for the location of the said 14,500 acres of land, a considerable 
portion of the land covered by water, and consisting of marshes ; which, if 
included in the survey of the said land, would be a complete loss of so much 
land as was covered with water, or as consisted of marshes. The petitioner 
averred, that by the concession in this case, he was entitled to 14,500 acres 
of land, exclusive of land covered by water and of marshes ; and that by 
the custom, practice and usage of the Spanish government in East Florida, 
where it happened that at the place designated for the location of the land 
granted, there was found to be a part of that which would necessarily fall 
within the survey, according to the calls of the grant, covered with water, 
or consisting of marshes, though included within the boundaries of the sur-
vey, it was excluded from the quantity surveyed for the party ; and the 
whole of the land, clear of such water and marsh, called for by the grant, was 
surveyed and secured to the party entitled to the benefit thereof. He, there-
fore, prayed that such directions for the survey of the said 14,500 acres of 
land might be given, as he was justly entitled to, by the aforesaid conces-
sion, and the said usage, practice and custom of the Spanish government in 
East Florida. The petitioner stated, that since the purchase of said lands 
by him, he had at very great expense and trouble, made a settlement on the 
lands, at a place thereon called Hope Hill ; and that he had erected
houses and buildings of various descriptions on the land, and had *-
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cultivated a considerable portion thereof, and made other beneficial improve-
ments thereon.

The answer of the district-attorney of the United States denied, among 
other things, that it was the usage and custom in East Florida to have the 
quantity of land covered by water, or such as was found to be a marsh, 
replaced by surveys of other land ; and insisted, that the petitioner having 
procured and accpeted a royal grant for 14,500 acres, made according to the 
survey under the original concession, he was estopped from setting up such 
usage or custom, if the same existed. The answer also insisted, that the 
court had no power or authority to direct a survey of the said 14,500 acres 
of land, in accordance with any such supposed usage or custom ; if it could 
be shown that any such usage or custom ever existed.

The superior court confirmed the grant for 14,500 acres, according to 
the survey, and rejected the claim to have the quantity of land contained in 
the grant surveyed, excluding land covered with water and marshes. The 
United States appealed from this decree.

The case was submitted to the court, by Grundy, Attorney-General of 
the United States.

Wayne , Justice, delivered the opinion of the court.—This is an appeal 
from the superior court of East Florida. The appellee, after alleging that 
he claims title to a certain tract or parcel of land, containing 14,500 acres, 
situated in East Florida, being a part of a large body consisting of 30,000 
acres, originally granted in full and absolute property, on the 24th day of 
March 1817, to Fernando de la Maza Arredondo ; that he had purchased 
the same after the said 14,500 acres were located and surveyed ; further 
alleges, that a considerable portion of the land bought by him, is covered 
by water, and consists of marshes, and “ that by the custom, practice and 
usage of the Spanish government in East Florida, where it happened, that at 
the place designated for the location of the land granted, there was found 
to be a part of that which would necessarily fall within the survey, accord-
ing to the calls of the grant, covered with water, or consisting of marshes, 
though included within the boundaries of the survey, it was excluded from 
the quantity surveyed for the party ; and the whole of the land, clear of 
such water and marsh, called for by the grant, was surveyed and secured to 
the party entitled to the benefit thereof.” He then prays that such direc-
tions for the survey of the said 14,500 acres of land may be given by the 
court, as he is entitled to, by the aforesaid concession, and the said usage, 
practice and custom of the Spanish government in East Florida. And he 
concludes his petition with a prayer, that the validity of his title to the 
aforesaid tract of land may be inquired into and decided by the court.
*„„1 *The court decides his claim to be good to the 14,500 acres, accord-

J ing to its survey, designating particularly the identity of the land by 
reference to the survey of Don Andrew Burgevin, who was the surveyor 
appointed to survey the concession to Arredondo, and it decrees, that the 
prayer of appellee, to have the said 14,500 acres of land surveyed to him, 
excluding land covered with water and marshes, be rejected.

This court affirms the decree of the court below. It thinks that the 
claimant failed to establish, by any evidence in the cause, the existence of 
any such custom or practice in the government of East Florida, in regard 
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to land covered by water, and consisting of marshes ; and if such a custom 
or practice can be proved to exist, it cannot be applied to any concession 
carried into an actual grant, according to a survey made and returned by 
the officer, or person appointed to make such survey. Such are the facts in 
this case. The survey was made by Burgevin, the governor having appoint-
ed and qualified him for the purpose; and the grant is made by a recital of 
Burgevin’s survey. It is this survey also, which the court below decrees in 
favor of the claimant, and which it is to be particularly understood this 
court affirms. But this court thinks it necessary to say further, in affirming 
the decree of the court below ; rejecting the claim of the petitioner to have 
14,500 acres of land surveyed to him, excluding land covered with water 
and marshes ; that even though the survey had'not been made, it would 
not be competent to the court below, or to this court, to designate a new 
location, varying from the original concession, as any such alteration on a 
concession would be equivalent to a new grant. See the case of the United 
States n . Huertas, 9 Pet. 171. The acts of congress by which these cases 
are subjected to judicial investigation and judgment, give no such power 
to the courts.

This  cause came on to be heard, on the transcript of the record from the 
superior court for the district of East Florida, and. was argued by counsel: 
On consideration whereof, it is adjudged and decreed by this court, that the 
decree of the said superior court in this cause be and the same is hereby in 
all respects affirmed.

*United  Stat es , Appellants, v. Willi am  Drummo nd , Appellee. [*84

Florida land-claims.
A concession was made by the governor of Florida, before Florida was ceded to the United 

States, on the condition that grantee should ereet a water saw-mill, “ and with the precise 
condition, that until he executes the said machinery, the grant to be considered void, and with « 
out effect, until that event takes place the mill was never erected, and no sufficient reason 
shown for its non-erection. The court held, that the concession gave no title to the land.

Appeal  from the Superior Court of East Florida.

Grundy, Attorney-General of the United States, submitted this case to 
the court, alleging, that the claimant relied on a concession made by Gover-
nor Coppinger for 16,000 acres of land, dated September 12th, 1816. The 
grant was upon a condition, namely, the erection of a water saw-mill; “ and 
with the precise condition, that until he executes said machinery, this grant 
will be considered as null and void, and without effect or value until that 
event takes place,” &c. The mill was never erected. No sufficient reason 
was shown for its non-erection.

It was insisted, that the erection of the mill was a condition precedent-j 
and consequently, that until the claimant showed a performance of that con-
dition, or some reason for non-performance, which would satisfy the terms 
of the eighth article of the treaty ceding Florida to the United States, he 
had no title in law or equity.

Ihis case is believed to be fully decided against the claimants, by the 
°f court at its last term, in the cases of the United States v.

Pius’s Heirs, 12 Pet. 215, and United States v. Kingsley, Ibid. 476.
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