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This  cause came on to be beard, on the transcript of the record from the 
circuit court of the United States for the eastern district of Louisiana, and 
was argued by counsel : On consideration whereof, it is ordered, adjudged 
and decreed by this court, that the decree of the said circuit court, in this 
cause, affirming the master’s report, be and the same is hereby affirmed. 
And this court doth order, adjudge and decree, that the defendant do, on or 
before the 10th day of the ensuing term of the said circuit court, pay to 
the complainant, Louisa Livingston, the sum of $32,958.18, with interest 
thereon, at the rate of five per cent, per annum, from the 15th day of July 
1837 to the time of payment. And this court doth further order, adjudge 
and decree, that the said defendant, Story, do, on or before the 10th day of 
the next term of said circuit court, by deed, convey to the said Louise Liv-
ingston and Cora Barton, all the right, title and interest in and to the prem-
ises in controversy, derived to, and acquired by him, by the deed of 
conveyance made by the said Edward Livingston, with covenants of war-
ranty against himself and his heirs, and all persons claiming by, through or 
under him, the said Benjamin Story, and that he deliver said deed into said 
court, and that he deliver the possession of the premises to said Louisa Liv-
ingston, her agent or attorney, on or before the 10th day of the next term of 
said circuit court. And this cause is remanded to the said circuit court with 
* , instructions to carry this decree *into effect. And it is further or-

-• dered, adjudged and decreed, that said circuit court retain this cause 
upon the docket, for the purpose of ascertaining and decreeing the amount of 
the rents of the premises from the first day of November 1837, to the time when 
possession thereof shall be surrendered, according to this decree, and with 
power to make such orders and decrees as may be necessary for that pur-
pose, and for the payment of the said rents from the said first day of No-
vember 1837, to the time of the surrender of the possession, with five per 
cent, interest on the said rents, from the time said rents were received to 
the payment thereof. And this court doth further order, adjudge and de-
cree, that the defendant do pay the costs in this court, upon this appeal, and 
the costs of the reversal of the decree of the said circuit court, by this 
court, at its January term 1837 ; and also such costs on the proceedings in 
the said circuit court in this cause, as the said circuit court shall tax and 
order to be paid ; and that the said circuit court do issue execution there-
for.

*378] *Joh n  Wilc ox  and others, v. Ches ter  Hunt  and others.

Louisiana practice.—Pleading.—Deed of trust.—Proof of cont/ract 
under seal.

In the district court of Louisiana, the defendant put in a plea of reconvention, which is author-
ized by the code of practice of Louisiana ; the district court on the motion of the plaintiffs, 
ordered the plea to be stricken off. The code of practice of Louisiana was adopted therein, 
by a statute of that state, passed after the act of congress of the 26th May 1824, regulating 
the practice of the district court of the United States for the eastern district of Louisiana, 
and the practice, according to that code, had not been adopted as part of the rules of practice 
of the district court, when the plea was stricken off: Held, that the plea was properly stricken 
out.

Where a deed of trust was made to secure the payment of certain promissory notes, in an act’oa 
upon the da?d, the notes may be read in evidence, to prove the amount of the debt inten e 
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to be secured by the deed, without the notes having been assigned by the payees to the plain-
tiffs, the trustees in the deed.

The general rule is, that the allegatiops in the answer or plea, in an action, and the proof, must 
agree ; where there are no averments in a plea, to authorize the proof offered by a defendant, 
it is properly rejected by the court.

In Louisiana, when a contract, having subscribing witnesses to it, is proved to have been made 
out of the state, the state courts presume the witnesses reside at the place where the contract 
was made, and are not subject to process issued out of those courts ; they, therefore, allow 
secondary evidence to prove the contract. This being the settled doctrine of the supreme 
court of Louisiana, the district, court of the eastern district of Louisiana properly admitted 
evidence of the handwriting of the witnesses to a deed of trust, which had been executed out 
of Louisiana, to go to the jury.

There is a material difference between the laws of New York and those of Louisiana, in relation 
to the dignity of instruments in writing ; contracts made before a notary and two witnesses, 
called authentic acts, are, by the laws of Louisiana, elevated above all others ; a contract 
under seal does not appear to be of greater dignity in Louisiana, than one without seal ; and 
those who sue in the courts of that state must abide the consequences of those rules. The 
validity and interpretation of contracts are to be governed by the laws of the country where 
they are made ; but the remedy must be according to the laws of the country where the suit is 
brought.

HIrror  to the District Court for the Eastern District of Louisiana.

Mc Kinle y , Justice, delivered the opinion of the court.—This case comes 
before this court upon a writ of error to the district court of the United 
States for the eastern district of Louisiana. The defendants in error com-
menced their suit by petition in the court below, upon a deed of trust exe-
cuted by Wilcox, one of the plaintiffs in error, in the state of New York ; 
by which he covenanted, among other things, to pay to the defendants in 
error the sum of $25,206.08, being the amount of certain promissory notes, 
mentioned and enumerated in said deed of trust, payable to several persons 
in the city of New York. Others, to wit, James B. Hulin, Alfred Hennen 
and E. V. Jourdain, were made defendants to the suit, for the purpose of 
subjecting money in their hands, belonging to Wilcox, to the payment of the 
debt sued for, according to the mode of proceeding in Louisiana. Wilcox 
pleaded a general denial, and the plea of reconvention, claiming damages of 
the plaintiffs below, for breaches *on their part of the covenants r*g*n 
in the deed of trust, to be set off against the amount sought to be *- 
recovered against him.

At the trial, the court ordered the plea of reconvention to be stricken 
out, to which Wilcox excepted. This plea is authorized by the Louisiana 
code of practice, which was adopted by statute, subsequent to the passage 
of the act of congress of the 26th of May 1824, regulating the practice in 
the district court of the United States for the eastern district of Louisiana, 
and which, at the time of the trial, had not been adopted as a rule of prac-
tice of that court. It being a plea not authorized by the rules governing 
the practice of the court, it was properly stricken out.

Three other bills of exception were taken at the trial, to the rulings of 
the court. By the first, it appears, the plaintiffs offered to prove the signa-
tures of the defendant, Wilcox, and of the plaintiffs, to the deed sued on. 
The defendant, Wilcox, objected to this evidence ; because it appeared by 
the deed, that there were two subscribing witnesses to it. But the court 
overruled the objection, and admitted the evidence, upon the ground, that 
as the deed was executed in the state of New York, it was fairly presumable,
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that the subscribing witnesses resided there ; and which was a sufficient 
reason for letting in secondary evidence to prove the execution of the deed. 

’ When a contract is proved to have been made out of the state of Louisiana, 
having subscribing witnesses to it, the state courts presume that the witnesses 
reside at the place where the contract was made, and are not subject 
to the process of the court. They, therefore, allow secondary evidence to 
prove the execution of the contract. 7 Mart. (N. S.) 542 ; 8 Ibid. 379 ; 12 
Mart. 539. This being the settled doctrine of the supreme court of Louisi-
ana, the court below very properly permitted the evidence to go to the jury.

But it is contended by the plaintiff’s counsel here, that the contract hav-
ing been made in the state of New York, it ought, in all respects, to be 
governed by the laws of that state. There is a material difference between 
the laws of New York and those of Louisiana, in relation to the dignity 
of the instrument sued on in the court.below. Contracts made before a notary 
and two witnesses, called authentic acts, are, by the laws of the latter state, 
elevated above all others ; a contract under seal does not appear to be of 
greater dignity there than one without seal. And those who sue in their 
courts must abide the consequences of these rules. The validity and inter-
pretation of contracts are to be governed by the laws of the country where 
they are made ; but the remedy must be according to the laws of the country 
where the suit is brought. 8 Pet. 361.

By the second of these bills of exception, it appears, the plaintiffs offered 
to read the notes included in the deed of trust, as evidence of the amount 
of debt due from the defendant Wilcox ; to which he objected, because, 
they had not been assigned to the plaintiffs by the payees. The objection 
* , was overruled by the court, and the notes *read to the jury. If the

J action properly lay upon the deed of trust, to which there appears 
to have been no objection made, it was proper that the notes, which were 
included in the deed and made a part of it^ should have been read to the 
iury-

The third and only remaining exception is, to the offer on the part of 
the defendant to prove, under the plea of general denial, a violation of the 
contract sued on, by the plaintiffs, before the commencement of the suit; 
and a failure, on their part, to comply with its stipulations. This evidence 
was objected to by the plaintiffs, and excluded from the jury by the court. 
The general rule is, that the allegations in the answer or plea and the proof 
must agree ; and as. there were no averments in the plea, to authorize the 
proof, it was properly rejected by the court. From the best consideration 
we have been able to give to this case, it seems to us, there is no error m 
the record and proceedings of the district court. The judgment is, there-
fore, affirmed, with costs.

This  cause came on to be heard, on the transcript of the record from 
the district court of the United States for the eastern district of Louisiana, 
and was argued by counsel: On consideration whereof, it is ordered and 
adjudged by this court, that the judgment of the said district court in this 
cause be and the same is hereby affirmed, with costs and damages at the 
rate of six per centum per annum.
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