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*The Lessee of Samu el  Reed , Plaintiff in error, v. Wild iam  Mar sh , 
Defendant in error.

Error to state courts.

The certificate of the clerk of the court, that a motion was made for a new trial, and reasons and 
certain papers filed, on which the motion was founded, which are on the files of the court, is 
not a pare of the record ; nor do the reasons on the files of the court become a part of the 
record, by such certificate. .

A writ of error, under the 25th section of the judiciary act, will not lie to a state court, in a case 
in which the proceedings of the court which the writ of error seeks to revise, appears from 
such a certificate by the clerk of the state court.

Err or  to the Supreme Court of Ohio, Scioto county. This was an action 
of ejectment, brought in the supreme court of the state of Ohio, by the 
plaintiff in error, against the defendant in error. The declaration, common 
consent rule, and plea of not guilty, were in the usual form, according to 
the practice in Ohio. Upon these pleadings, the case was tried in the 
supreme court for the county of Scioto, and a general verdict of not guilty 
was found for the defendant, Marsh. No bill of exceptions prayed for by 
either party to the charge of the court to the jury, nor was the evidence 
given to the jury made a part of the record, by special verdict, agreed state-
ment of facts, bill of exceptions, or any other form. After the rendition of 
the verdict, the plaintiff submitted a motion for a new trial; and on the 
following day, filed his reasons with the clerk of the court. The court 
reserved the motion for decision by the court in banc ; and the motion was, 
after argument and consideration, overruled.

The reasons for a new trial exhibited the title claimed by the plaintiff in 
the ejectment, under the ordinance of congress and acts of congress relative 
to lands in the territory north-west of the Ohio ; and alleged, that by the 
construction of those acts which was asserted by the plaintiff, the land in 
controversy belonged to the plaintiff ; and by a misconstruction of the stat-
utes by the court, on the trial of the cause, the title of the defendant had been 
sustained. The motion stated, that the court had refused to charge the jury 
upon the matters exhibited by the plaintiff to sustain his title under the acts 
of congress, and upon the construction contended for in favor of the title 
set up by him. Other reasons for a new trial were also stated, founded on 
an allegation that the verdict was contrary to evidence ; and that certain 
evidence was illegally admitted.

The reasons filed by the plaintiff for a new trial, were incorporated into 
the transcript of the record, which was certified up to this court. Appended 
to the record, were copies of the plaintiff’s patent ; copies of the surveyor’s 
field-notes of certain surveys made for the United States ; copies of maps 
and descriptions of the land in controversy, *and of the surrounding 
district of country ; and copies of certain acts and ordinances of con- 
gress, which the clerk certified were referred to in the plaintiff’s fifth reason 
for a new trial, as the same remained on the files of the court.

Vinton, for the defendant in error, moved to dismiss the cause, for want 
ot jurisdiction. It was a case removed to this court from the supreme court 
0 Ohio, under the 25th section of the judiciary act; and it was not before 

e court on any of the principles which had been sustained and decided
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upon that section of the law. The only part of the proceedings in the case, 
in the state court, on which the jurisdiction of this court is asserted to rest, 
is the refusal of the court to'grant a new trial, and for refusing certain 
instructions which were asked of the court, upon the construction of acts of 
congress in relation to lands on the north and west of the river Ohio. Thèse 
instructions do not appear in the record of the cause, and the evidence that 
they were before the court, on the motion for a new trial, is the certificate 
of the clerk of the court. The clerk has certified that they remain on the 
files of the court. Does this certificate make them what he certifies them to 
be, a part of the record ? Certainly not—nothing can be properly certified 
as part of the record but what appears such by the record itself.

If a party is desirous to bring his case up for revision, upon questions of 
law, the proper course is to take a bill of exceptions, or have an agreed case 
on the record. Questions analogous to this have been brought before this 
court, and have also been decided in the courts of Massachusetts. Cited, 
Williams v. Norris, 12 Wheat. 118; Fisher v. Cockerell, 5 Pet. 253 ; 
McFadden v. Otis, 6 Mass. 323 ; 13 Ibid. 50. As to the cases in which this 
court will entertain jurisdiction of cases under the 25th section of the 
judiciary act of 1789 : cited, Crowell v. Randell, 10 Pet. 368, and the cases 
there referred to.

Mason, against the motion, stated, that if the matters certified by the 
clerk were not regularly before the court, the plaintiff in error had no case 
for the consideration of this court. By the certificate of the clerk, it 
appeared, that on the motion for a new trial, certain acts of congress were 
before the court ; and the title of the plaintiff rested upon their just con-
struction. In the state of Ohio, there was no law which gave a writ of 
error to the supreme court of the state ; and no case can be brought from 
that court, but in the manner in which this case is presented.

Vinton, in reply, insisted, that the record did not show that the acts of 
congress were before the court on the trial of the cause ; or that the court 
in their decision had done anything which could give the supreme court of 
*15"1 States jurisdiction of the *cause : an application for a new

°-* trial, is an appeal to the discretion of the court, and the decision of 
the court upon it, is never the subject of a writ of error.

Taney , Ch. J., delivered the opinion of the court.—This case is brought 
before the court by a writ of error to the supreme court of the state of 
Ohio, sitting for the county of Scioto, under the 25th section of the judiciary 
act of 1789. A motion is now made to dismiss the writ, upon the ground, 
that the case, as presented by the record, is not one in which this court have 
the right to revise, by writ of error, the judgment of a state court.

It appears from the court, that an action of ejectment for a certain tract 
of land was brought by the plaintiff against the defendant, and finally tried 
and decided in the supreme court of the state, sitting for Scioto county. 
The declaration is in the usual form, to which the plea of not guilty was 
entered ; and upon the trial, the jury found a general verdict for the defend-
ant, upon which the court entered judgment in his favor. There was no 
bill of exceptions taken in the case ; and according to the judiciary system 
established in Ohio, a bill of exceptions could not, at that time, be regularly
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taken, when the trial was had in the supreme court of the state. That court 
consists of four judges, two of whom are authorized to hold the court, in the 
different counties ; but at the close of each circuit, the four judges are 
required to meet in banc, at the seat of the government, and decide all ques-
tions reserved for then* consideration on the circuit : and when the decision 
is made in banc, each cause is certified to the county from which it was 
brought, and the judgment is there entered.

In the case before us, a new trial w’as moved for, and among other reasons 
filed in support of the motion, is the refusal of the court to give certain 
instructions to the jury, which were requested by the counsel for the plain-
tiff ; and we gather from the record, though not very distinctly, that this 
motion was reserved and heard in banc, and there overruled. The reasons 
assigned by the plaintiff for a new trial, and the title papers to which they 
refer, have been transmitted and certified to this court, by the clerk, 
together with the record of the judgment. It is, however, unnecessarv to 
mention them particularly ; because if the points set forth in the motion 
were raised at the trial and decided by the court, then it is very clear, that 
the construction of certain statutes of the United States was drawn in ques-
tion, and the decision in the state court was against the title claimed under 
them by the plaintiff. But the difficulty is, whether these facts are suffi-
ciently authenticated by the record. Can we receive the certificate of the 
clerk, that certain papers were offered in evidence, »and the statement of 
counsel, upon a motion for a new trial, that certain instructions were refused 
by the court, as sufficient evidence of the facts they set forth ; and proceed, 
upon that ground, to take jurisdiction and revise the judgment of the state 
court? We think not. In the case of the lessee of Fisher v. Cockerell, 
*5 Pet. 254, the court said, “ In cases at common law, the course of 
this court has been uniform, not to consider any paper as a part of l  
the record which is not made*so by the pleadings, or by some opinion of the 
court referring to it. This rule is common to all courts exercising appellate 
jurisdiction, according to the course of the common law. The appellate 
court cannot know what evidence was given to the jury, unless it is spread 
on the record, in a proper legal manner. The unauthorized certificate of the 
clerk, that any document was read, or any evidence given to the jury, can-
not make that document or that evidence a part of the record, so as to bring 
it to the cognisance of this court.”

We think the doctrine in that case is entirely correct. The certificate 
of the clerk cannot make the papers above mentioned a part of the record ; 
nor can the statement of counsel, on the motion for a new trial, authorize us 
to say, that certain questions were raised, and certain opinions given upon 
such evidence. It does not follow, that the court admitted, that the opinions 
imputed to them were given at the trial, because they have not disavowed 
them, in overruling the motion. On the contrary, it might sometimes hap-
pen, that such a motion would be overruled, because the court had not given 
the instruction mentioned in the motion. There is, therefore, nothing in 
the record that could warrant us in assuming, that the papers referred to 
were offered in evidence ; nor that the opinions ascribed to the court were 
actually given. These facts should, in some mode or other, be authenticated 

y the court itself. This court have constantly adhered to this rule, and 
e cases upon the subject were carefully reviewed and considered, in the
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case of Crowell v. Randell, 10 Pet. 368 ; and the rules there stated must be 
considered as too firmly settled to be shaken. The writ of error in this case 
must, therefore, be dismissed.

This  case came on to be heard, on the transcript of the record from the 
supreme court of the state of Ohio, in and for the county of Scioto, and was 
argued by counsel: On consideration whereof, it is ordered and adjudged 
by this court, that the writ of error be and the same is hereby dismissed for 
want of jurisdiction.

*157] The Ooe  an  Ins ura nce  Compa ny , Plaintiffs in error, v. William  
Poll eys , Defendant in error.

Error to state courts.—Illegal contracts.
The settled construction given by the supreme court to the 25th section of the judiciary act 

of 1789, is, that to bring a case within the reach of that section, it must appear on the face of 
the record of the state court, either by express terms, or by clear and necessary intendment, 
that the question of the construction of a clause of a statute of the United States, did actually 
arise in the state court (not that it might have arisen or have been applicable to the case), 
and that the question was actually decided; not that it might have been decided by the state 
court against the title, right, privilege or exemption set up by the party. If, therefore, the 
decision made by the state court, upon the face of the record, is entirely consistent with 
the construction of the statute contended for by the.party appellant, no case is made out for the 
exercise of the appellate jurisdiction of the supreme court.

In the exercise of the appellate jurisdiction of the supreme court on the decisions of state courts, 
the supreme court is not at liberty to resort to forced inferences and conjectural reasonings, 
or possible, or even probable, suppositions of the points raised and actually decided by those 
courts. The court must see, plainly, that the decision was either directly made of some 
matter within the purview of the 25th section of the act of 1789 ; or that the decision could 
not have been such as it was, without necessarily involving such matter.

It is to the record, and to the record alone, that the supreme court can resort, to ascertain its 
appellate jurisdiction, in cases decided in the supreme or superior court of a state.

A policy of insurance on a vessel, sailing under a register which has been obtained without con-
forming to the requisitions of the laws of the United States relative to the registry and en-
rolling of vessels of the United States, is not void; and an action may be maintained on such 
a policy, to recover a loss sustained by the assured. The policy may not have been designed 
to aid, assist or advance any unlawful purpose; it is a lawful contract in itself, and only 
remotely connected with the use of the certificate of registry. There are cases in which a 
contract may be valid, notwithstanding it is remotely connected with an independent illegal 
transaction; which, however, it is not designed to aid or promote. Suppose, a vessel had 
been actually forfeited, for some antecedent illegal act, are all the contracts of her future 
employment void, although there is no illegal object in view, and the forfeiture may never 
be enforced ? 1 •

Err or  to the Supreme Judicial Court of the state of Maine. The orig-
inal action was assumpsit on a policy of insurance, dated July 17th, 1833, upon 
the schooner Mary, owned by said Polleys, for the term of one year, com-
mencing on the 11th of said July : sum insured $3000. The schooner, 
during the said year, on June 10th, 1834, was totally lost. The general 
issue was pleaded.

It appeared on the trial, that a sloop was built in 1816, and enrolled by 
the name of the Sophronia, and was again enrolled in the custom-house, in 
Portland, by the same name, March 24th, 1822. That the schooner Mary

1 See notes to Armstrong v. Toler, 11 Wheat. 258.
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