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SUPREME COURT OF THE UNITED STATES.
ALLOTMENT OF JUSTICES.

It is ordered that the following allotment be made of
the Chief Justice and Associate Justices of this Court
among the circuits, pursuant to Title 28, United States
Code, Section 42, and that such allotment be entered of
record, viz:

For the Distriet of Columbia Circuit, EARL WARREN,
Chief Justice.

For the First Circuit, ARTHUR J. GOLDBERG, Associate
Justice.

For the Second Circuit, Jou~n M. HArRLAN, Associate
Justice.

For the Third Circuit, WiLLiam J. BRENNAN, JR.,
Associate Justice.

For the Fourth Circuit, EaAr. WaRreN, Chief Justice.

For the Fifth Circuit, Huco L. Brack, Associate
Justice.

For the Sixth Circuit, PoTTER STEWART, Associate
Justice.

For the Seventh Circuit, Tom C. CLARK, Associate
Justice.

For the Eighth Circuit, Byron R. WHITE, Associate
Justice.

For the Ninth Circuit, WiLLiam O. DoucLas, Associate
Justice.

For the Tenth Circuit, Byron R. WHITE, Associate
Justice.

October 15, 1962.

(For next previous allotment, see 370 U. S., p. 1v.)
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TRIBUTE TO MR. JUSTICE DOUGLAS.

SuPREME COURT OF THE UNITED STATES.
MONDAY, APRIL 20, 1964.

Present: MRr. CHIEF JusTiCE WARREN, MR. JUSTICE
Brack, Mr. Justice Doucras, MRr. JusTicE CLARK,
MRr. Jusrice Harvan, MR. Justice BRENNAN, MR. Jus-
TICE STEWART, MR. JusTiICE WHITE, and MR. JUSTICE
GOLDBERG.

Mr. Attorney General Kennedy addressed the Court as
follows:

Mr. Chief Justice: May it please the Court. On be-
half of the members of this Bar and of lawyers through-
out the United States, I come here to join in paying
tribute to Justice Douglas, who is celebrating the com-
pletion of 25 years of distinguished service on the Court,
It is an unusual circumstance that just 2 years ago we
were paying similar tribute to Mr. Justice Black.

Justice Douglas came to the Court in the year 1939.
He was able to draw upon a unique background, bringing
with him knowledge and experience that were greatly
needed in the United States at that time. His expertness
in the fields of economic regulation and administrative
law were of particular value and enabled him to make a
vital contribution to the progress we were seeking to
achieve during those very difficult days.

I would also like to add a brief personal note. I think
it was my father who was responsible for bringing Justice
Douglas to Washington a number of years ago, when I
was about 6 years old. He came on the Court when I
was 13, and I remember that bright day even now. He
has been a great friend of our family for many years.
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vi TRIBUTE TO MR. JUSTICE DOUGLAS.

I also remember vividly my trips with him around the
world—not merely because of what I gained personally,
but primarily because I witnessed the way in which he
presented a picture of the United States to the people of
other countries. He was a man who was able to tell
them, in ways they understood, of our views and beliefs.
He could speak with wisdom of our laws and explain our
system of government. He could talk to them also, in
every-day terms, of many other matters in which they
were deeply interested—how much cotton was produced
per acre in South Carolina or how much wheat in
Nebraska. The many who have seen him in his travels,
read his books, and heard his friendly words have been
moved and inspired.

He has been a great credit not only to this Court, but
as a citizen of the United States and of the world.

Thank you, Mr. Chief Justice.

Tue CHIEF JUSTICE said:

Mr. Attorney General: It is thoughtful of you to pub-
licly remind us of this important milestone in the life of
the Court, and it is generous of you to speak of our
Brother Douglas in such felicitous terms. We heartily
join you both in the timing and in the fervor of your
remarks. Twenty-five years of devoted service to the
highest Court of the Nation should not be passed over
without comment. Only 18 of the 94 men appointed
to the Court have achieved that distinction, and only 5
of them—Holmes, McReynolds, Van Devanter, Black and
Douglas—were appointed in this century.

When Mr. Justice Douglas, succeeding Justice Bran-
deis, took his seat on the Court, Mr. Justice McReynolds
was the Senior Justice. Appointed in 1914, he had sat
for 7 years with Chief Justice Edward D. White, who was
appointed an Associate in 1894. Thus, as evidence of
the continuing nature of the Court, it should be appro-
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priate to point out that Mr. Justice Douglas served with
one who had in turn sat for 7 years with Justice White,
who was appointed 70 years ago. This continuity of serv-
ice is one of the strong factors which brings stability and
tradition to our Court.

It has been said that in a cyelic way every basic prob-
lem of the American people eventually reaches the Su-
preme Court. If this is true—and there is evidence to
sustain 1t—Mr. Justice Douglas has served through more
than one of these cycles. The last quarter of a century
has taken him through depression, hot wars, cold wars,
and social and economic revolutions. He has written for
the Court or in dissent in many hundreds of cases. His
work is a vital part of the jurisprudence of the Court. It
is recorded in more than 70 volumes of the United States
Reports. His opinions will be read and studied so long
as the Constitution is the guiding light of our Nation.

This is neither the time nor the place to appraise his
work. That will be done by lawyers, scholars, courts and
the people in the fullness of time. One does not try to
determine the record of a swimmer when he is in mid-
stream, particularly when he is swimming against un-
known currents. Mr. Justice Douglas is in midstream.
We know that by nature he recoils against merely swim-
ming downstream. He will continue to swim strongly
and purposefully.

We join with you, Mr. Attorney General, and with the
Bar in wishing him continued success and happiness on
the Court for many years to come.
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CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES

AT

OCTOBER TERM, 1963.

BROTHERHOOD OF RAILROAD TRAINMEN w.
VIRGINTIA ex reL. VIRGINIA STATE BAR.

CERTIORARI TO THE SUPREME COURT OF APPEALS
OF VIRGINIA.

No. 34. Argued January 13, 1964.—Decided April 20, 1964.

An injunction issued by a state court, prohibiting, as the unlawful
solicitation of litigation and the unauthorized practice of law, a
labor union from advising injured members or their dependents to
obtain legal assistance before settling eclaims and recommending
specific lawyers to handle such claims, infringes rights guaranteed
by the First and Fourteenth Amendments. NAACP v. Button,
371 U. 8. 415, followed.

Judgment and decree vacated, and case remanded

Beecher E. Stallard and John J. Naughton argued the
cause for petitioner. With them on the briefs were
Edward B. Henslee and Arnold Elkind.

Aubrey R. Bowles, Jr. argued the cause for respondent.
With him on the brief was Aubrey R. Bowles I11.

Wayland B. Cedarquist, Holcombe H. Perry, Warren
H. Resh and Earl Sneed filed a brief for the American
Bar Association, as amicus curige, urging affirmance.

MRg. JusTIcE BrAck delivered the opinion of the Court.
The Virginia State Bar brought this suit in the

Chancery Court of the City of Richmond, Virginia,
1




OCTOBER TERM, 1963.
Opinion of the Court. 377 U. 8.

against the Brotherhood of Railroad Trainmen, an inves-
tigator employed by the Brotherhood, and an attorney
designated its “Regional Counsel,” to enjoin them from
carrying on activities which, the Bar charged, constituted
the solicitation of legal business and the unauthorized
practice of law in Virginia.* It was conceded that in
order to assist the prosecution of claims by injured rail-
road workers or by the families of workers killed on the
job the Brotherhood maintains in Virginia and through-
out the country a Department of Legal Counsel which
recommends to Brotherhood members and their families
the names of lawyers whom the Brotherhood believes to
be honest and competent. Finding that the Brother-
hood’s plan resulted in ‘“channeling all, or substan-
tially all,” the workers’ claims to lawyers chosen by
the Department of Legal Counsel, the court issued an
injunection against the Brotherhood’s carrying out its plan
in Virginia. The Supreme Court of Appeals of Virginia
affirmed summarily over objections that the injunction
abridges the Brotherhood’s rights under the First and
Fourteenth Amendments, which guarantee freedom of
speech, petition and assembly. We granted certiorari to
consider this constitutional question in the light of our
recent decision in NAACP v. Button, 371 U. S. 415.2
372 U. 8. 905.

The Brotherhood’s plan is not a new one. Its roots go
back to 1883, when the Brotherhood was founded as a
fraternal and mutual benefit society to promote the wel-
fare of the trainmen and “to protect their families by the
exercise of benevolence, very needful in a calling so

! The investigator and the Regional Counsel were not served with
process and are not parties.

2 We do not find it necessary to consider the Brotherhood’s addi-
tional argument that the decree violates the Brotherhood’s right to
represent workers which is guaranteed by the Railway Labor Act,
44 Stat. 577, as amended, 45 U. S. C. §§151-188.
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hazardous as ours . . . .”* Railroad work at that time
was indeed dangerous. In 1888 the odds against a railroad
brakeman’s dying a natural death were almost four to
one; * the average life expectancy of a switchman in 1893
was seven years.” It was quite natural, therefore, that
railroad workers combined their strength and efforts in
the Brotherhood in order to provide insurance and finan-
cial assistance to sick and injured members and to seek
safer working conditions. The Trainmen and other
railroad Brotherhoods were the moving forces that
brought about the passage of the Safety Appliance Act °
in 1893 to make railroad work less dangerous; they also
supported passage of the Federal Employers’ Liability
Act® of 1908 to provide for recovery of damages for
injured railroad workers and their families by doing away
with harsh and technical common-law rules which some-
times made recovery difficult or even impossible. It soon
became apparent to the railroad workers, however, that
simply having these federal statutes on the books was
not enough to assure that the workers would receive the
full benefit of the compensatory damages Congress in-
tended they should have. Injured workers or their
families often fell prey on the one hand to persuasive
claims adjusters eager to gain a quick and cheap settle-

3 Constitution of the Brotherhood of Railroad Trainmen and
Brotherhood of Railroad Trainmen Insurance Department, Preamble.

* Interstate Commerce Commission, Third Annual Report (1889),
85.

5 Griffith, “The Vindication of a National Public Policy Under the
Federal Employers’ Liability Act,” 18 Law and Contemp. Prob. 160,
163.

6 27 Stat. 531, as amended, 45 U. S. C. §§ 1-43.

7 35 Stat. 65, as amended, 45 U. S. C. §§ 51-60. An earlier version
of the law passed two years earlier, 34 Stat. 232, had been held
unconstitutional. Employers’ Liability Cases, 207 U. S. 463. The
constitutionality of the 1908 statute was sustained in the Second
Employers’ Liability Cases, 223 U. S. 1.
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ment for their railroad employers, or on the other to
lawyers either not competent to try these lawsuits against
the able and experienced railroad counsel or too willing to
settle a case for a quick dollar.

It was to protect against these obvious hazards to the
injured man or his widow that the workers through their
Brotherhood set up their Legal Aid Department, since
renamed Department of Legal Counsel, the basic activ-
ities of which the court below has enjoined. Under their
plan the United States was divided into sixteen regions
and the Brotherhood selected, on the advice of local law-
yers and federal and state judges, a lawyer or fiym in each
region with a reputation for honesty and skill in repre-
senting plaintiffs in railroad personal injury litigation.
When a worker was injured or killed, the secretary of his
local lodge would go to him or to his widow or children
and recommend that the claim not be settled without
first seeing a lawyer, and that in the Brotherhood’s judg-
ment the best lawyer to consult was the counsel selected
by it for that area.®

There is a dispute between the parties as to the exact
meaning of the decree rendered below, but the Brother-
hood in this Court objects specifically to the provisions
which enjoin it

“. . . from holding out lawyers selected by it as the
only approved lawyers to aid the members or their

families; . . . or in any other manner soliciting or
encouraging such legal employment of the selected
lawyers; . . . and from doing any act or combina-

tion of acts, and from formulating and putting
into practice any plan, pattern or design, the

8 The Brotherhood also provides a staff, now at its own expense, to
investigate accidents to help gather evidence for use by the injured
worker or his family should a trial be necessary to vindicate their
rights.
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result of which is to channel legal employment to
any particular lawyer or group of lawyers . . . .”?

The Brotherhood admits that it advises injured members
and their dependents to obtain legal advice before mak-
ing settlement of their claims and that it recommends
particular attorneys to handle such claims. The result
of the plan, the Brotherhood admits, is to channel legal
employment to the particular lawyers approved by the
Brotherhood as legally and morally competent to handle
injury claims for members and their families. It is the
injunction against this particular practice which the
Brotherhood, on behalf of its members, contends denies
them rights guaranteed by the First and Fourteenth
Amendments. We agree with this contention.

It cannot be seriously doubted that the First Amend-
ment’s guarantees of free speech, petition and assembly
give railroad workers the right to gather together for
the lawful purpose of helping and advising one another
in asserting the rights Congress gave them in the Safety
Appliance Act and the Federal Employers’ Liability Act,
statutory rights which would be vain and futile if the
workers could not talk together freely as to the best

9 Certain other provisions of the decree enjoin the Brotherhood
from sharing counsel fees with lawyers whom it recommended and
from countenancing the sharing of fees by its regional investigators.
The Brotherhood denies that it has engaged in such practices since
1959, in compliance with a decree of ‘the Supreme Court of Illinois.
See In re Brotherhood of Railroad Trainmen, 13 Tll. 2d 391, 150
N. E. 2d 163. Since the Brotherhood is not objecting to the other
provisions of the decree except insofar as they might later be con-
strued as barring the Brotherhood from helping injured workers or
their families by recommending that they not settle without a lawyer
and by recommending certain lawyers selected by the Brotherhood, it
is only to that extent that we pass upon the validity of the other
provisions. Because of our disposition of the case, we do not con-
sider the Brotherhood’s claim that the findings of the court were not
supported by substantial evidence.
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course to follow. The right of members to consult with
each other in a fraternal organization necessarily includes
the right to select a spokesman from their number who
could be expected to give the wisest counsel. That is
the role played by the members who carry out the legal
ald program. And the right of the workers personally or
through a special department of their Brotherhood to
advise concerning the need for legal assistance—and,
most importantly, what lawyer a member could confi-
dently rely on—is an inseparable part of this constitu-
tionally guaranteed right to assist and advise each other.

Virginia undoubtedly has broad powers to regulate the
practice of law within its borders; ** but we have had
occasion in the past to recognize that in regulating the
practice of law a State cannot ignore the rights of indi-
viduals secured by the Constitution,’* For as we said in
NAACP v. Button, supra, 371 U. S., at 429, “a State
cannot foreclose the exercise of constitutional rights by

mere labels.” Here what Virginia has sought to halt is
not a commercialization of the legal profession which
might threaten the moral and ethical fabric of the admin-
istration of justice. It is not ‘“ambulance chasing.”
The railroad workers, by recommending competent law-
yers to each other, obviously are not themselves engaging
in the practice of law, nor are they or the lawyers whom

10 The Bar relies on the common law, the Canons of Ethics of the
American Bar Association, adopted into the rules of the Supreme
Court of Appeals of Virginia, 171 Va. xviii, and several Virginia
statutes prohibiting the unauthorized practice of law. The Canons
of Ethics to which the Bar refers prohibit respectively stirring up
of litigation, control or exploitation by a lay agency of professional
services of a lawyer, and aiding the unauthorized practice of law.
Canons 28, 35, 47. The statutes respectively set the qualifications
for the practice of law in the State and provide for injunctions against
“running, capping, soliciting and maintenance.” Virginia Code,
1950, §§ 54-42, 54-83.1.

11 NAACP v. Button, 371 U. 8. 415; Konigsberg v. State Bar, 353
U. S. 252; Schware v. Board of Bar Examiners, 353 U. S. 232.
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they select parties to any soliciting of business. It is
interesting to note that in Great Britain unions do not
simply recommend lawyers to members in need of advice;
they retain counsel, paid by the union, to represent mem-
bers in personal lawsuits* a practice similar to that
which we upheld in NAACP v. Button, supra.

A State could not, by invoking the power to regulate
the professional conduct of attorneys, infringe in any way
the right of individuals and the public to be fairly repre-
sented in lawsuits authorized by Congress to effectuate
a basic public interest. Laymen cannot be expected to
know how to protect their rights when dealing with prac-
ticed and carefully counseled adversaries, ef. Gideon v.
Wainwright, 372 U. S. 335, and for them to associate
together to help one another to preserve and enforce
rights granted them under federal laws cannot be con-
demned as a threat to legal ethics.** The State can no
more keep these workers from using their cooperative
plan to advise one another than it could use more direct
means to bar them from resorting to the courts to vindi-
cate their legal rights. The right to petition the courts
cannot be so handicapped.

Only last Term we had occasion to consider an earlier
attempt by Virginia to enjoin the National Association for
the Advancement of Colored People from advising pro-
spective litigants to seek the assistance of particular
attorneys. In fact, in that case, unlike this one, the
attorneys were actually employed by the association
which recommended them, and recommendations were
made even to nonmembers. NAACP v. Button, supra.
We held that “although the petitioner has amply shown
that its activities fall within the First Amendment’s

12 See Feather, The Essence of Trade Unionism (London, 1963),
42-43.

13 Cf. Drinker, Legal Ethics (1953), 167; Hildebrand v. State Bar,
36 Cal. 2d 504, 515, 225 P. 2d 508, 514 (Carter, J., dissenting), 36
Cal. 2d, at 521, 225 P. 2d, at 518 (Traynor, J., dissenting).
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protections, the State has failed to advance any sub-
stantial regulatory interest, in the form of substantive
evils flowing from petitioner’s activities, which can
justify the broad prohibitions which it has imposed.”
371 U. S., at 444 1In the present case the State again
has failed to show any appreciable public interest in pre-
venting the Brotherhood from carrying out its plan to
recommend the lawyers it selects to represent injured
workers. The Brotherhood’s activities fall just as clearly
within the protection of the First Amendment. And the
Constitution protects the associational rights of the
members of the union precisely as it does those of
the NAACP.

We hold that the First and Fourteenth Amendments
protect the right of the members through their Brother-
hood to maintain and carry out their plan for advising
workers who are injured to obtain legal advice and for
recommending specific lawyers. Since the part of the
decree to which the Brotherhood objects infringes those
rights, it cannot stand; and to the extent any other part
of the decree forbids these activities it too must fall.
And, of course, lawyers accepting employment under this
constitutionally protected plan have a like protection
which the State cannot abridge.

The judgment and decree are vacated and the case is
remanded for proceedings not inconsistent with this
opinion.

It is so ordered.

MR. JUSTICE STEWART took no part in the disposition of
this case.

14 See also Gibson v. Florida Legislative Investigation Comm., 372
U. 8. 539; Louisiana ex rel. Gremillion v. NAACP, 366 U. S. 293;
Shelton v. Tucker, 364 U. S. 479; Bates v. City of Little Rock, 361
U. S. 516; NAACP v. Alabama ex rel. Patterson, 357 U. S. 449;
Schneider v. State, 308 U. S. 147.
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Mg. Justice CLARK, whom MR. JusTicE HARLAN joins,
dissenting.

By its decision today the Court overthrows state regu-
lation of the legal profession and relegates the practice
of law to the level of a commercial enterprise. The Court
permits a labor union—contrary to state law—to engage
in the unauthorized practice of soliciting personal injury
cases from among its membership on behalf of 16 regional
attorneys whom its president has placed on the union’s
approved list. Local officials of the union call on each
member suffering an injury and seek to secure employ-
ment of these approved attorneys in the prosecution of
claims for damages arising therefrom. Moreover the
union, through its president, not only controls the ap-
pointment and dismissal of the approved attorney but also
has considerable influence over his fees and often controls
the disposition of cases. Furthermore, from 1930 to at
least 1959, the union had required these approved attor-
neys to pay to it a portion of their fees, usually 25%.
Such an arrangement may even now be in effect through
the ruse of reimbursement for investigatory services ren-
dered by the union. This state of affairs degrades the
profession, proselytes the approved attorneys to certain
required attitudes and contravenes both the accepted
ethics of the profession and the statutory and judicial
rules of acceptable conduct.

The Court excuses the practice on the policy ground
that the union membership needs a corps of attorneys ex-
perienced in personal injury litigation because ordinary
“lawyers [are] either not competent to try these lawsuits
against the able and experienced railroad counsel or too
willing to settle a case for a quick dollar.” To me this
is a serious indictment of the profession. In the cases
that T have passed on here—numbering about 177 during
the past 15 years—1I dare say that counsel for the railroad
employee has exhibited advocacy not inferior to that of
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his opponent (although I do not remember that any one
of the 16 approved attorneys appeared in these cases).
Indeed, the railroad employee has prevailed in practically
all of the cases and the recoveries have ranged as high as
$625,000. See Gallick v. Baltimore & Ohio R. Co., 372
U. S. 108 (1963); Transeript of Record, p. 7. Under
these facts the Court’s rationale will not stand up, even as
a policy ground for approving this patent violation of the
cardinal ethics of our profession and flagrant disobedience
to the law of most of our States.

The Court depends upon NAACP v. Button, 371 U. S.
415 (1963), to support its position. But there the vital
fact was that the claimed privilege was a “form of politi-
cal expression” to secure, through court action, constitu-
tionally protected civil rights.* Personal injury litigation
is not a form of political expression, but rather a procedure
for the settlement of damage claims. No guaranteed eivil
right is involved. Here, the question involves solely the
regulation of the profession, a power long recognized as
belonging peculiarly to the State. Button, as well as its
ancestry cited by the majority in the footnotes, is not
apposite.

Finally, no substantive evil would result from the activ-
ity permitted in Button. But here the past history of the
union indicates the contrary. Its Legal Aid Department
(now the Department of Legal Counsel) was set up in
1930 for the admitted purposes of advising members “rela-
tive to their rights respecting claims for damages” and
assisting them “in negotiating settlements . . . .” The
Department had a complete reporting service on all major

1 “In the context of NAACP objectives, litigation is not a technique
of resolving private differences; it is a means for achieving the lawful
objectives of equality of treatment by all government, federal, state
and local, for the members of the Negro community in this country.
It is thus a form of political expression.” NAACP v. Button, supra,
at 429.
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injuries or deaths suffered by its members, regional inves-
tigators to whom such reports were referred, and the 16
approved regional counsel (many of whom remain the
same today) to whom the cases were channeled for prose-
cution and who split their fees with the union. And,
what is of even more significance, the trial court in this
case found “that the defendant Brotherhood still adheres
to the pattern and design of the plan formulated and
implemented in 1930.”

The union admits that it did operate in this manner
until 1959 but says that it has now reformed its operation.
But the record shows that this identical union plan has
been before several other courts 2 and, while the union has
repeatedly promised to reform, as here, it has consistently
renewed the same practices. But even if the union has
sincerely reformed, which I doubt, the plan it now pro-
poses to follow is subject to the same deficiencies. It
includes: the approval of 16 regional attorneys by the
president of the union, who also has power to discharge
them at his pleasure; the solicitation of all injured mem-
bers by the local officials of the Brotherhood who urge the
employment of an approved counsel; the furnishing of
the name of the approved counsel to the injured brother
as the only attorney approved by the Brotherhood; the
furnishing of the names and addresses of injured mem-
bers to the approved attorneys; the furnishing of investi-
gative services to the approved attorney, the cost of
which, it is indicated, comes from the fees received by the
latter; and, finally, the “tooting” of the approved attor-
neys in union literature and meetings.

2 E. g., In re Petition of Committee on Rule 28 of the Cleveland Bar
Assn., 15 Ohio L. Abs. 106 (1933); In re Brotherhood of Railroad
Trainmen, 13 Il1. 2d 391, 150 N. E. 2d 163 (1958); In re O’Neill, 5 F.
Supp. 465 (E. D. N. Y. 1933); Young v. Gulf M. & O. R. Co., No.
3957 (E. D. Mo. 1946) ; Reynolds v. Gulf M. O. & Tezas Pac. R. Co.,
No. 772 (E. D. Tenn. 1946) ; North Carolina ex rel. McLean v. Hice,
Superior Ct. of N. C., County of Buncombe (1948).
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I do not read the decree approved by the State as pro-
hibiting union members from recommending an attorney
to their brothers in the union. Virginia has sought only
to halt the gross abuses of channeling and soliciting litiga-
tion which have been going on here for 30 years. The
potential for evil in the union’s system is enormous and,
in my view, will bring disrepute to the legal profession.
The system must also work to the disadvantage of the
Brotherhood members by directing their claims into the
hands of the 16 approved attorneys who are subject to the
control of one man, the president of the union. Finally,
1t will encourage further departures from the high stand-
ards set by canons of ethics as well as by state regulatory
procedures and will be a green light to other groups who
for years have attempted to engage in similar practices.
E. g., Chicago Bar Assn. v. Chicago Motor Club, 362
I11. 50, 199 N. E. 1; Rhode Island Bar Assn. v. Automobile
Service Assn., 55 R. 1. 122, 179 A. 139; cf. Semler v.
Oregon State Board of Dental Examiners, 294 U. S. 608
(1935); Williamson v. Lee Optical of Oklahoma, Inc.,
348 U. 8. 483 (1955).
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SIMPSON ». UNION OIL CO. OF CALIFORNIA.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT.

No. 87. Argued January 15-16, 1964.—Decided April 20, 1964.

Respondent oil company supplies gasoline in eight western States to
numerous retailers, including petitioner, who lease outlets from re-
spondent and enter into a “consignment” agreement under which
respondent, retains “title” to the gasoline until sold, pays property
taxes thereon, and fixes the selling price therefor. Petitioner is
compensated by a minimum commission, assumes operating costs
and most types of losses on the gasoline, and carries personal lia-
bility and property insurance. The lease, like the “consignment”
agreement, runs for a year and is allegedly not renewable unless
prescribed conditions are met, including the retailer’s adherence to
prices set by respondent. When petitioner, allegedly to meet a
competitive price, sold gasoline below the fixed price, respondent
solely for that reason refused to renew the lease and terminated the
“consignment” agreement, whereupon petitioner brought this action
for damages under § 4 of the Clayton Act for violation of §§ 1 and
2 of the Sherman Act. The Federal District Court after hearings
granted respondent’s motion for summary judgment, which the
Court of Appeals affirmed, concluding that, although there were
assumedly triable issues of law, petitioner had suffered no action-
able wrong or damage. Held: Resale price maintenance through
a coercive type of “consignment” agreement like that involved here
violates the antitrust laws, causing petitioner to suffer actionable
wrong or damage. Pp. 14-25.

(a) The “consignment” agreement and lease injure interstate
commerce by depriving independent dealers of the exercise of free
judgment whether to become consignees at all or remain consignees,
and to sell at competitive prices. That the retailer can refuse to
deal cannot under these circumstances immunize the supplier from
the antitrust laws. P. 16.

(b) An actionable wrong results whenever the restraint of trade
or monopolistic practice has an impact on the market; and it is
irrelevant that the complainant is only one merchant or that on
respondent’s failure to renew his lease another dealer may take his
place. Pp. 16-17.
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(¢) A supplier may not use a coercive device, whether in the
form of an agreement used coercively, or in any other form, to
achieve resale price maintenance. United States v. Parke, Davis
& Co., 362 U. S. 29, followed. P. 17.

(d) A consignment, however lawful as a matter of private con-
tract law, must yield to federal antitrust policy. P. 18.

(e) The antitrust laws prevent the fixing of prices through many
retail outlets by the “consignment” device. United States v. Gen-
eral Electric Co., 272 U. S. 476, distinguished. Pp. 21-24.

(f) Although the issue of resale price maintenance under the
Sherman Act is resolved here, the case must be remanded for a
hearing on the other issues, including those raised under the
McGuire Act and the damages, if any, suffered. P. 24.

(g) The question is reserved whether there may be equities that
would warrant only prospective application in damage suits of
the rule governing price fixing by the “consignment” device which
this Court now announces. P. 25.

311 F. 2d 764, reversed and remanded.

Mazwell Keith argued the cause and filed briefs for
petitioner.

Moses Lasky argued the cause and filed a brief for
respondent.

Mgr. Justice Doucras delivered the opinion of the
Court.

This is a suit for damages under § 4 of the Clayton Act,
38 Stat. 731, 15 U. S. C. § 15, for violation of §§ 1 and 2 of
the Sherman Act, 26 Stat. 209, as amended, 50 Stat. 693,
15U.S.C.§§1,2. The complaint grows out of a so-called
retail dealer “consignment” agreement which, it is alleged,
Union Oil requires lessees of its retail outlets to sign, of
which Simpson was one. The “consignment’ agreement is
for one year and thereafter until canceled, is terminable by
either party at the end of any year and, by its terms, ceases
upon any termination of the lease. The lease is also for
one year; and it is alleged that it is used to police the retail
prices charged by the consignees, renewals not being made
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if the conditions prescribed by the company are not met.
The company, pursuant to the “consignment” agreement,
sets the prices at which the retailer sells the gasoline.
While “title” to the consigned gasoline “shall remain in
Consignor until sold by Consignee,” and while the com-
pany pays all property taxes on all gasoline in posses-
sion of Simpson, he must carry personal liability and prop-
erty damage insurance by reason of the “consigned”
gasoline and is responsible for all losses of the “consigned”
gasoline in his possession, save for specified acts of God.
Simpson is compensated by a minimum commission and
pays all the costs of operation in the familiar manner.

The retail price fixed by the company for the gasoline
during the period in question was 29.9 cents per gallon;
and Simpson, despite the company’s demand that he
adhere to the authorized price, sold it at 27.9 cents,
allegedly to meet a competitive price. Solely because
Simpson sold gasoline below the fixed price, Union Oil
refused to renew the lease; termination of the “consign-
ment”’ agreement ensued; and this suit was filed. The
terms of the lease and “consignment’” agreement are not
in dispute nor the method of their application in this case.
The interstate character of Union Oil’s business is con-
ceded, as is the extensive use by it of the lease-consign-
ment agreement in eight western States.’

After two pretrial hearings, the company moved for a
summary judgment. Simpson moved for a partial sum-
mary judgment—that the consignment lease program is

1 As of December 31, 1957, Union Oil supplied gasoline to 4,133
retail stations in the eight western States of California, Washington,
Oregon, Nevada, Arizona, Montana, Utah and Idaho. Of that figure,
2,003 stations were owned or leased by Union Oil and, in turn, leased
or subleased to an independent retailer; 14 were company-operated
training stations; and the remaining 2,116 stations were owned by
the retailer or leased by him from third persons. Union Oil had
“consignment” agreements as of that date with 1,978 (99%) of the
lessee-retailers and with 1,327 (639%) of the nonlessee-retailers.

729-256 O-65—6
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in violation of §§ 1 and 2 of the Sherman Act. The Dis-
trict Court, concluding that “all the factual disputes” had
been eliminated from the case, entertained the motions.
The District Court granted the company’s motion and
denied Simpson’s, holding as to the latter that he had
not established a violation of the Sherman Act and, even
assuming such a violation, that he had not suffered any
actionable damage. The Court of Appeals affirmed.
While it assumed that there were triable issues of law, it
concluded that Simpson suffered no actionable wrong or
damage, 311 F. 2d 764. The case is here on a writ of cer-
tiorari. 373 U. S. 901.

We disagree with the Court of Appeals that there is no
actionable wrong or damage if a Sherman Aect violation is
assumed. If the “consignment” agreement achieves resale
price maintenance in violation of the Sherman Act, it and
the lease are being used to injure interstate commerce by
depriving independent dealers of the exercise of free judg-
ment whether to become consignees at all, or remain con-
signees, and, in any event, to sell at competitive prices.
The fact that a retailer can refuse to deal does not give
the supplier immunity if the arrangement is one of those
schemes condemned by the antitrust laws.

There is actionable wrong whenever the restraint of
trade or monopolistic practice has an impact on the mar-
ket; and it matters not that the complainant may be only
one merchant. See Klor’s v. Broadway-Hale Stores, 359
U. S. 207, 213; Radiant Burners v. Peoples Gas Co., 364
U. S. 656, 660. As we stated in Radovich v. National
Football League, 352 U. S. 445, 453-454:

“Congress has, by legislative fiat, determined that
such prohibited activities are injurious to the publie
and has provided sanctions allowing private en-
forcement of the antitrust laws by an aggrieved
party. These laws protect the victims of the for-
bidden practices as well as the public.”
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The fact that, on failure to renew a lease, another dealer
takes Simpson’s place and renders the same service to
the public is no more an answer here than it was in Poller
v. Columbia Broadcasting System, 368 U, S. 464, 473.
For Congress, not the oil distributor, is the arbiter of the
public interest; and Congress has closely patrolled price
fixing whether effected through resale price maintenance
agreements or otherwise.? The exclusive requirements
contracts struck down in Standard Oil Co. v. United
States, 337 U. S. 293, were not saved because dealers need
not have agreed to them, but could have gone elsewhere.
If that were a defense, a supplier could regiment thou-
sands of otherwise competitive dealers in resale price
maintenance programs merely by fear of nonrenewal of
short-term leases.

We made clear in United States v. Parke, Davis & Co.,
362 U. S. 29, that a supplier may not use coercion on its
retail outlets to achieve resale price maintenance. We
reiterate that view, adding that it matters not what the
coercive device is. United States v. Colgate, 250 U. S.
300, as explained in Parke, Davis, 362 U. S., at 37, was a
case where there was assumed to be no agreement to main-
tain retail prices. Here we have such an agreement; it is
used coercively, and, it promises to be equally if not more
effective in maintaining gasoline prices than were the
Parke, Davis techniques in fixing monopoly prices on
drugs.

Consignments perform an important function in trade
and commerce, and their integrity has been recognized
by many courts, including this one. See Ludvigh v.
American Woolen Co., 231 U. 8. 522. Yet consignments,
though useful in allocating risks between the parties and
determining their rights inter se, do not necessarily con-

2 See the McGuire Act, 66 Stat. 631, 15 U. S. C. §45; the Miller-
Tydings Act, 50 Stat. 693, 15 U. S. C. § 1; United States v. Socony-
Vacuum Oil Co., 310 U. S. 150.
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trol the rights of others, whether they be creditors or
sovereigns. Thus the device has been extensively regu-
lated by the States. 22 Am. Jur., Factors, § 8; Hartford
Indemnity Co. v. Illinots, 298 U. S. 155. Congress, too,
has entered parts of the field, establishing by the Act of
June 10, 1930, 46 Stat. 531, as amended, 7 U. S. C. § 499a
et seq., a pervasive system of control over commission
merchants dealing in perishable agricultural commodities.

One who sends a rug or a painting or other work of art
to a merchant or a gallery for sale at a minimum price
can, of course, hold the consignee to the bargain. A retail
merchant may, indeed, have inventory on consignment,
the terms of which bind the parties inter se. Yet the
consignor does not always prevail over creditors in case
of bankruptcy, where a recording statute or a “traders
act” or a “sign statute” is in effect. 4 Collier, Bank-
ruptey (14th ed.), pp. 1090-1097, 1484-1486. The in-
terests of the Government also frequently override
agreements that private parties make. Here we have an
antitrust policy expressed in Acts of Congress. Accord-
ingly, a consignment, no matter how lawful it might be
as a matter of private contract law, must give way before
the federal antitrust policy. Thus a consignment is not
allowed to be used as a cloak to avoid § 3 of the Clayton
Act. See Standard Fashion Co. v. Magrane-Houston Co.,
258 U. S. 346, 353-356; cf. Straus v. Victor Talking Mach.
Co.,243 U. S. 490, 500-501. Nor does § 1 of the Sherman
Act tolerate agreements for retail price maintenance.
See United States v. Socony-Vacuum Oil Co., 310 U. S.
150, 221-222; United States v. Parke, Davis & Co., supra.

We are enlightened on present-day marketing methods
by recent congressional investigations. In the automo-
bile field the price is “the manufacturer’s suggested retail
price,” ® not a price coercively exacted; nor do automo-

3H. R. Rep. No. 1958, 85th Cong., 2d Sess., S. Rep. No. 1555, 85th
Cong., 2d Sess.
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biles go on consignment; they are sold.* Resale price
maintenance of gasoline through the “consignment” de-
vice is increasing.® The “consignment”’ device in the gas-
oline field is used for resale price maintenance. The
theory and practice of gasoline price fixing in vogue under
the ‘“consignment” agreement has been well exposed by
Congress. A Union Oil official in recent testimony before
a House Committee on Small Business explained the
price mechanism:

“Mr. RoosevertT. Who sets the price in your
consignment station, dealer consignment station?

“Mr. Rara. We do.

“Mr. RooseverT. You do?

“Mr. Rata. Yes. We do it on this basis: You
see, he is paid a commission to sell these products
for us. Now, we go out into the market area and
find out what the competitive major price is, what
that level is, and we set our house-brand price at
that.” ¢

+H. R. Rep. No. 1958, supra, note 3, at 1.

5See H. R. Rep. No. 1157, 85th Cong., 1st Sess., pp. 6-7. The
Assistant Attorney General in charge of the Antitrust Division
Department of Justice, testified:

)y

“Another issue relating to price fixing concerns certain of the prac-
tices which the major oil companies have used to preserve their tank
wagon price structure; for example, the placing of the dealer on a
commission or consignment agency basis, which narrows his normal
margin of profit and effectively fixes the retail price.” Id. at 7. The
Committee report said:
“One of the effects of this expansion of commission and consignment
outlets is that more and more service station operators lose their
status as independent businessmen. The selling price and gross
margin of profit per gallon in the commission-type stations are wholly
within the control of the supplier.” Ibid.

6 See Hearings, House Select Committee on Small Business, 85th
Cong., 1st Sess., H. R. Res. 56, Pt. III, pp. 79-80. The same official
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Dealers, like Simpson, are independent businessmen;
and they have all or most of the indicia of entrepre-
neurs, except for price fixing. The risk of loss of the
gasoline is on them, apart from acts of God. Their
return is affected by the rise and fall in the market price,
their commissions declining as retail prices drop.” Prac-

gave this justification for the consignment program—a justification
similar to that traditionally advanced for resale price maintenance:

“Consignment is our method of protecting our dealers’ profit mar-
gins during disturbed retail price conditions, at the same time main-
taining our dealers’ positions as people handling a premium quality
product. We have not used consignment as a means of unfair com-
petition, nor has it been used to price any dealer out of any station.
It has instead been used by us to maintain a competitive relationship
between our dealers’ prices and those of our competitors.

“We are proud of our retail consignment program which has
accomplished the ends outlined above. We have been able to make
these accomplishments without taking away any of the independence
of our dealers. Through our consignment program we have estab-
lished and maintained under all conditions the minimum guaranteed
margins for our dealers that are the best in the industry. It has
brought our dealers one other substantial benefit also—and I would
like to point this out strongly—they have available for other uses
the investment which otherwise would be in gasoline inventories.
This amounts to an average of $2,500 per dealer.

“If there is any suspicion or resentment by any dealers or dealer
groups, it certainly appears that Union Oil Co.’s retail consignment
program is a greatly misunderstood one. It does not remove any
aspect of a dealer’s independence other than giving us the right to
name the dealer’s selling prices. It has not been used to create or
disturb any retail price situations and instead has, as a matter of
fact, contributed materially to the economic welfare of our dealers.

“If we were today to withdraw the consignment program as it is
now set up, we know that such action would be bitterly opposed by
our dealers. Any problems that are laid at its doorstep—and there
were some problems as there are in any new program—have been
corrected to the point that a survey of our dealers today would reveal
that the great majority of them are heartily in favor of consignment.
We are able to offer the names of hundreds of our dealers who are
in favor of the program.” Id., at 86-87.

” The basic agreement in force during most of the period when
Simpson was a consignee provided that his commission was 1V4¢ per
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tically the only power they have to be wholly inde-
pendent businessmen, whose service depends on their own
initiative and enterprise, is taken from them by the pro-
viso that they must sell their gasoline at prices fixed by
Union Oil. By reason of the lease and “consignment”
agreement dealers are coercively laced into an arrange-
ment under which their supplier is able to impose non-
competitive prices on thousands of persons whose prices
otherwise might be competitive. The evil of this resale
price maintenance program, like that of the requirements
contracts held illegal by Standard Oil Co. v. United
States, supra, is its inexorable potentiality for and even
certainty in destroying competition in retail sales of gaso-
line by these nominal “consignees” who are in reality
small struggling competitors seeking retail gas customers.

As we have said, an owner of an article may send it to
a dealer who may in turn undertake to sell it only at a
price determined by the owner. There is nothing illegal
about that arrangement. When, however, a “consign-
ment” device is used to cover a vast gasoline distribution
system, fixing prices through many retail outlets, the
antitrust laws prevent calling the ‘“consignment” an
agency,® for then the end result of United States v. Socony-

gallon more than the amount by which the price at which the com-
pany “authorized” him to sell exceeded a posted “tank wagon” price
applicable to those gallons. However, if the “authorized” price fell
below a posted “minimum retail” price, the commission was reduced
by 50% of the difference between “minimum retail” and “authorized”
retail. In no event could the commission be less than 5.95¢ for
regular and 5.75¢ for ethyl.

Shortly before Simpson ceased to be a consignee the program
was changed. The guaranteed minimum was eliminated and the
consignee absorbed 20% of the difference if “authorized” prices fell
below “minimum retail.” If the “authorized” price exceeded “min-
Imum retail,” the commission increased by 80% of the excess, as
compared with 1009 thereof under the former plan.

8 See Klaus, Sale, Agency and Price Maintenance, 28 Col. L. Rev.
312, 441, 443454 (1928).
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Vacuum Oil Co., supra, would be avoided merely by
clever manipulation of words, not by differences in sub-
stance. The present, coercive “consignment” device, if
successful against challenge under the antitrust laws,
furnishes a wooden formula for administering prices on
a vast scale.’

Reliance is placed on United States v. General Electric
Co., 272 U. S. 476, where a consignment arrangement was
utilized to market patented articles. Union Oil cor-
rectly argues that the consignment in that case somewhat

9A. A. Berle recently described the ecritical importance of price
control to money making by the large oligarchies of business, or the
“behemoths” as he calls them:

“Are these behemoths good at making goods—or merely good at
making money? Do they come out better because they manufacture
more efficiently-—or because they ‘control the market’ and collect
unduly high prices from the long-suffering American consumer?

“Again, no one quite knows. It is pretty clear that most prices
are established only partly by competition, and partly by adminis-
tration. Economists are just beginning to wrestle with the problem
of ‘administered’ prices. The three or four ‘bigs’ in any particular
line are happy to stay with a good price level for their produect. If
the price gets too high, some smart vice president in charge of sales
may see a chance to take a fat slice of business away from his
competitors.

“But while any one of the two or three bigs knows he can reduce
prices and start taking all the business there is, he knows, too, that
one or all of his associates will soon drop the price below that. In
the ensuing price war, nobody will make money for quite a while.

“So, an uneasy balance is struck, and everyone’s price remains about
the same. Shop around for an automobile and you will see how this
works. FEconomists call it ‘imperfect competition’—a tacitly accepted
price that is not necessarily the price a stiff competitive free market
would create. Only big concerns can swing this sort of competition
effectively.

“We do not really know whether bigs make more money because
they are efficient or because, through their size, they can ‘administer’
prices.” Bigness: Curse or Opportunity? New York Times Maga-
zine, Feb. 18, 1962, pp. 18, 55, 58.
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parallels the one in the instant case.’® The Court in the
General Electric case did not restriet its ruling to patented
articles; it, indeed, said that the use of the consignment
device was available to the owners of articles “patented
or otherwise.” Id., at 488. But whatever may be said
of the General Electric case on its special facts, involving
patents, it is not apposite to the special facts here.

The Court in that case particularly relied on the fact
that patent rights have long included licenses “to make,
use and vend” the patented article “for any royalty or
upon any condition the performance of which is reason-
ably within the reward which the patentee by the grant
of the patent is entitled to secure.” Id., at 489. Con-
gress in establishing the patent system included 35
U. S. C. § 154, which provides in part: “Every patent
shall contain a short title of the invention and a grant
to the patentee, his heirs or assigns, for the term of seven-
teen years, of the right to exclude others from making,
using, or selling the invention throughout the United

10 Tn General Electric the consignee was responsible for lost, dam-
aged or missing items from the stock in his possession and the
consignor assumed all risks of fire, flood and obsolescence, while in
the instant case the consignee is “responsible to Consignor for all
gasolines consigned to him, or for loss thereof or damage thereto from
any cause whatsoever other than earthquake, lightning, flood, fire
or explosion not caused by his negligence and will pay Consignor for
all gasolines sold, lost or damaged.”

In General Electric the consignees were, in their regular business,
wholesale or retail merchants of other merchandise and some of them
had previously so handled the consignor’s lamps, while in the instant
case the consignees, although some of them had previously been regu-
lar retail merchants, deal exclusively in the consignor’s gasoline.

General Electric Co. paid “all” taxes assessed on the stock of lamps,
whereas Union Oil pays only property taxes.

General Electric Co. carried “whatever insurance is carried” on
the stock held by consignees, while Union Oil apparently is not
obligated to carry any insurance.
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States, referring to the specification for the particulars
thereof.” (Italics added.)

“The right to manufacture, the right to sell, and the
right to use are each substantive rights, and may be
granted or conferred separately by the patentee.” Adams
v. Burke, 17 Wall. 453, 456. Long prior to the General
Electric case, price fixing in the marketing of patented
articles had been condoned (Bement v. National Harrow
Co., 186 U. S. 70), provided it did not extend to sales by
purchasers of the patented articles. Adams v. Burke,
supra; Ethyl Gasoline Corp. v. United States, 309 U. S.
436.

The patent laws which give a 17-year monopoly on
“making, using, or selling the invention” are in part
materia with the antitrust laws and modify them pro
tanto. That was the ratio decidendi of the General
Electric case. See 272 U. 8., at 485. We decline the
invitation to extend it.

To allow Union Oil to achieve price fixing in this vast
distribution system through this “consignment” device
would be to make legality for antitrust purposes turn on
clever draftsmanship. We refuse to let a matter so vital
to a competitive system rest on such easy manipulation.
Cf. United States v. Masonite Corp., 316 U. S. 265, 280.

Hence on the issue of resale price maintenance under
the Sherman Act there is nothing left to try, for there was
an agreement for resale price maintenance, coercively
employed.

The case must be remanded for a hearing on all the
other issues in the case, including those raised under the
MecGuire Act, 66 Stat. 631, 15 U. S. C. § 45, and the dam-
ages, if any, suffered. We intimate no views on any other
issue; we hold only that resale price maintenance through
the present, coercive type of “consignment’” agreement is
illegal under the antitrust laws, and that petitioner suf-
fered actionable wrong or damage. We reserve the ques-
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tion whether, when all the facts are known, there may be
any equities that would warrant only prospective appli-
cation in damage suits of the rule governing price fixing
by the “consignment” device which we announce today.

Reversed and remanded.

Mke. JusTice HARLAN took no part in the disposition
of this case.

MR. JusTiceE STEWART, dissenting.

In this case the District Court granted a summary
judgment in favor of the respondent, finding that the
respondent had not violated the Sherman Act, and that
even if there had been a violation, the petitioner had not
suffered any damages. The Court of Appeals affirmed
upon the theory that, even assuming a Sherman Act vio-
lation, “any damage occurring to Simpson was the result
of his own free and deliberate choice and he could not
deliberately and knowingly enter into contractual obliga-
tions and then and thereafter contend he was injured by
the results of his own acts.” 311 F. 2d 764, at 769.

I think the reasoning upon which the Court of Appeals
proceeded is untenable. The gravamen of the peti-
tioner’s complaint was that he had been coerced into a
lease conditioned upon acceptance of the respondent’s
allegedly unlawful system of selling. If, as the Court of
Appeals assumed, there had been such a violation of the
Sherman Act, it was inconsistent to assume that the peti-
tioner could not have been subject to the coercion he
alleged and could not have suffered damages. But the
root error in this case, it seems to me, was the District
Court’s decision to terminate the controversy by way of
a summary judgment. I therefore agree with the Court
that the judgment of the Court of Appeals should be set
aside and the case remanded to the District Court for a
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trial on the merits. Poller v. Columbia Broadcasting
System, 368 U. S. 464. But I think that upon remand
there should be a full trial of all the issues in this litiga-
tion, because T completely disagree with the Court that
whenever a bona fide consignor, employing numerous
agents, sets the price at which his property is to be sold,
“the antitrust laws prevent calling the ‘consignment’ an
agency,” and transform the consignment into a sale. In
the present posture of this case, such a determination,
overruling as it does a doctrine which has stood unques-
tioned for almost 40 years, is unwarranted, unnecessary
and premature.

In United States v. General Electric, 272 U. S. 476,
this Court held that a bona fide consignment agreement
of this kind does not violate the Sherman Act. The
Court today concedes that “the consignment in that case
somewhat parallels the one in the instant case.” The
fact of the matter is, so far as the record now before us
discloses, the two agreements are virtually indistinguish-
able.* Instead of expressly overruling General Electric,

t Without commenting on their significance, the Court does pur-
port to discover in the operative provisions of the two agreements
factual differences regarding the tax and insurance burdens assumed
by the consignors. On closer examination, however, even these pur-
ported differences disappear. From the records in the cases, it is
clear that both companies assumed the same tax burden—payment
of property taxes on the consigned goods. And since both companies
bore virtually the same insurable risks of loss or damage to the goods
consigned, the fact that General Electric apparently “carried ‘what-
ever insurance is carried’ on the stock held by consignees, while
Union Oil apparently is not obligated to carry any insurance” is no
distinction at all.

The Court implies that the terms of this agreement providing that
the consignee must carry personal liability and property damage
insurance; that the consignee is responsible for losses of consigned
gasoline incurred in the ordinary course of events; and that the con-
signee must pay his own costs of operation, are inconsistent with a
valid consignment agreement. But such provisions are common to
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however, the Court seeks to distinguish that case upon
the specious ground that its underpinnings rest on patent
law.

It is, of course, true that what was sold in General
Electric was not gasoline, but lamp bulbs which had been
manufactured under a patent. But until today no one
has ever considered this fact relevant to the holding in

consignment agreements. They merely illustrate the well-recognized
fact that these retail gasoline dealers are both independent business-
men and agents. A consignee is commonly defined as one who “in
the pursuit of an independent calling,” is engaged by another as his
agent to sell property. See, e. g., Calif. Civil Code § 2026. Conse-
quently, it 1s not at all surprising for a consignment agreement to
provide both that a consignee bear the expenses of conducting his
own business, and that he be responsible for loss or damage to the
goods occurring in the ordinary course of business. The Court in
General Electric explicitly found such provisions unobjectionable, 272
U. 8., at 484-485, and further observed that a provision placing the
burden of risk of loss or damage to goods on the consignee “is only
a reasonable provision to secure [the consignee’s] careful handling of
the goods entrusted to him.” Id., at 484. Nor is the requirement
that Simpson carry property damage and personal liability insurance
of significance. Such a provision serves the reasonable purpose of
protecting the consignor from responsibility (which might be imputed
by virtue of the agency relationship) for liabilities incurred by Simp-
son arising out of or in connection with Simpson’s business.

The only remaining point which the Court makes is that the con-
signee’s commission declines as retail prices drop. But it is in the
very nature of commissions that they be geared to prices, and it is
thus typical of consignment agreements that the consignee bears some
of the risk of price declines. In fact, the consignment agreement
challenged in the General Electric case provided that “[t]he agent
is allowed a compensation of 109, of the list prices of the lamps . ...”
Since the General Electric Company set the list price, it would have
been as correct to say in that case, as it is in this one, that the con-
signee’s commission declined as retail prices dropped. Moreover,
under Union’s agreement, Simpson received a minimum guaranteed
commission regardless of the extent of price declines, thereby substan-
tially restricting his exposure to the risks of a decline in the market
price.
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that case that bona fide consignment agreements do not
violate the antitrust laws “however comprehensive as a
mass or whole in their effect . . . .” Id., at 488. In
addition to the unambiguous statement in Chief Justice
Taft’s opinion for a unanimous Court that “[t]he owner
of an article, patented or otherwise, is not violating the
common law, or the Anti-Trust law, by seeking to dispose
of his article directly to the consumer and fixing the price
by which his agents transfer the title from him directly
to such consumer,” 272 U. S., at 488, the Court, through-
out that portion of its opinion dealing with the validity
of General Electric’s consignment agreements, gave no
intimation whatsoever that its conclusion would have
differed in any respect if the consigned article had been
unpatented. Quite the contrary, the General Elec-
tric Court, assessing the validity of these agreements,
addressed itself to but one question: “The question is
whether, in view of the arrangements, made by the com-
pany with those who ordinarily and usually would be
merchants buying from the manufacturer and selling to
the public,—such persons are to be treated as agents, or
as owners of the lamps consigned to them under such
contracts.” 272 U. S., at 483-484.

To answer that question, the Court examined the oper-
ative provisions of the consignment agreement to deter-
mine whether the agreement created a valid agency or
whether, in fact, title effectively passed to the so-called
consignee. Id., at 483-488. If the latter were the
case, the price-fixing requirement would have made the
agreement nothing more than a resale-price-maintenance
scheme, unlawful under the antitrust laws, cf. Dr. Miles
Medical Co. v. Park & Sons Co., 220 U. S. 373, regardless
of whether or not the article sold was patented. Simi-
larly, if the agreement created a bona fide agency, the
consignment would be valid under the antitrust laws,
again regardless of whether or not the article consigned
were patented.
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Possession of patent rights on the article allegedly
consigned has no legal significance to an inquiry directed
to ascertaining whether the burdens, risks, and rights of
ownership actually remain with the principal or have
passed to his agent. Nor is the power of a consignor to
fix the prices at which his consignee sells augmented in
any respect by the possession of a patent on the goods so
consigned. It is not by virtue of a patent monopoly that
a bona fide consignor may control the price at which his
consignee sells; his control over price flows from the
simple fact that the owner of goods, so long as he remains
the owner, has the unquestioned right to determine the
price at which he will sell them.?

It is clear, therefore, that the Court today overrules
General Electric. 1t does so, even though the validity
of that decision was not challenged in the briefs or in oral
argument in this case. I should have thought that a
decision of such impact and magnitude could properly be
reached only after careful consideration of all relevant
considerations and preferably by a full Court.>* Today’s
upsetting decision carries with it the most severe conse-
quences to a large sector of the private economy. We
cannot be blind to the fact that commercial arrangements
throughout our economy are shaped in reliance upon this
Court’s decisions elaborating the reach of the antitrust

2 The quotations in the majority opinion from the General Electric
case relate to a wholly separate second issue involved in that case—
the validity of a license granted by General Electric to Westinghouse,
under the patents owned by the former, to manufacture and sell
lamps at prices fixed by the patentee-licensor—and have no relevance
whatsoever to the issue here. Since the source of power over price
by the patentee-consignor in General Electric was not his patent, and
since the question of patent monopoly is not involved in this case,
the patent cases cited by the Court are also singularly irrelevant to
the issue here.

3 There is no reason to suppose that Mg. JusticE Harran will be
disqualified in any future case which may involve the question of the
continuing validity of the General Electric rule.
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laws. Everyone knows that consignment selling is a
widely used method of distribution all over the country.
By our decision today outlawing consignment selling if it
includes a price limitation, we inject severe uncertainty
into commercial relationships established in reliance upon
a decision of this Court explicitly validating this method
of distribution. We create, as well, the distinct possi-
bility that an untold number of sellers of goods will be
subjected to liability in treble damage suits because they
thought they could rely on the validity of this Court’s
decisions.

If the record now before us actually required re-exami-
nation of the General Electric case, I think that in view of
the serious considerations which I have mentioned we
should set this case for reargument and invite the Justice
Department to express its views.* But the fact is that
in the present posture of this case, this broad issue need
not be decided. The record upon which the District
Court entered its summary judgment is wholly inade-
quate to support a realistic assessment of the actual
nature and effect of the so-called lease-and-consignment
agreement here involved. As the Court of Appeals
pointed out, “[t]he record is not an easy one to read. No
written pretrial stipulation of facts was entered into nox
was any formal pretrial order made. ... The result of all
this was to create a most unsatisfactory record . . . . As
the record now stands, it is almost impossible to deter-
mine what agreements, if any, were reached at pretrial.”
311 F. 2d, at 767.

+The Department’s views are not known, because they have not
been sought. Indeed, had they been sought, there is a substantial
possibiiity in light of the Department’s recognition and tacit valida-
tion of consignment selling under the 1959 consent decree entered
against the large West Coast oil companies, United States v. Standard
Oil Co. of California, 1959 Trade Cases § 69,399, p. 75,522 et seq., that
the Government would have taken the position that the rule of
General Electric should be left undisturbed.
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After a trial on the merits it may be determined that
the scheme here involved, although on its face a bona
fide lease-and-consignment agreement, was in actual
operation and effect a system of resale price maintenance.’
Or the District Court after a trial might find that
despite the formal provisions of the lease-and-consign-
ment agreement, there actually existed here some coercive
arrangement otherwise violative of the antitrust laws.
In either event, the question of the petitioner’s damages
would then become an issue to be determined. Only if
all these issues, and perhaps others, were resolved in favor
of the respondent, would there be presented the question
of the continuing validity of the General Electric doc-
trine. Consequently, re-examination of that case should
certainly await another day.

I would vacate the judgment of the Court of Appeals
and remand this case to the District Court for a plenary
trial of all the issues.

Memorandum of Mg. Justice BrennNanN and MR.
JusTicE GOLDBERG.

We do not necessarily disagree with the Court that
“resale price maintenance through the present, coercive
type of ‘consignment’ agreement is illegal under the anti-
trust laws, and that petitioner suffered actionable wrong
or damage.” We think, however, that the Court should
not decide that question either as to fact or law on the
record upon which this summary judgment was entered.
Since the decision may be expected to affect consignment
agreements in many businesses, including outstanding
agreements that may have been entered into in reliance
upon United States v. General Electric, 272 U. S. 476,
the Court ought not pronounce that judgment without

5 In that event, the effect of California’s Fair Trade Act, Cal. Bus.

& Prof. Code § 16900, would have to be considered. See 66 Stat.
631, 15 U. S. C. §45 (McGuire Act).

729-256 O-65—-7
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the benefit of a trial of the question whether this is a
“coercive type of ‘consignment’ agreement,” and without
affording interested parties, including the Antitrust Divi-
sion of the Department of Justice, an opportunity to
express their views. We therefore agree with Mr. Jus-
TICE STEWART and would vacate the judgment of the
Court of Appeals and remand this case to the District
Court for a plenary trial of all the issues.
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FEDERAL POWER COMMISSION v». TEXACO
INC. BT AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE TENTH CIRCUIT.

No. 386. Argued March 25, 1964.—Decided April 20, 1964.

1. A Court of Appeals granted review of a Federal Power Commis-
sion (FPC) order concerning a contract performed in its ecircuit
involving natural gas produced there by two respondent natural
gas companies incorporated outside the circuit, the principal place
of business of one (A) being within the circuit; that of the other
(B) being without. Respondents proceeded under § 19 (b) of the
Natural Gas Act, which provides for review in the court of appeals
wherein the aggrieved natural gas company “is located or has its
principal place of business.” Held: The Court of Appeals erred
in failing to dismiss the petition of respondent B for lack of venue,
since the term “is located” in § 19 (b) means more than having
physical presence in a place and refers in the case of a corporation
to the State of its incorporation. Pp. 37-39.

2. Pursuant to § 16 of the Natural Gas Act and § 4 of the Adminis-
trative Procedure Act, the FPC after a hearing given to interested
parties, including respondents, at which they were allowed to sub-
mit their views in writing, issued regulations providing for the sum-
mary rejection of contracts with pricing provisions other than those
specified in the regulations as being “permissible.”” Under § 7 of
the Natural Gas Act, which includes a provision for an FPC
hearing, respondents each submitted an application for a certifi-
cate of public convenience and necessity to supply natural gas
to a pipeline. Since the applications disclosed price clauses im-
permissible under its regulations, the FPC rejected the applications
without a hearing. Its order on review was set aside by the Court
of Appeals. Held:

(a) The “hearing” satisfied the requirements of § 4 of the Admin-
istrative Procedure Act. P. 39.

(b) The requirement for a hearing under § 7 does not preclude
the FPC from specifying statutory standards through the rule-
making process and barring at the outset those like respondent A
whose applications neither meet those standards nor show why in
the public interest the rule should be waived. United States v.
Storer Broadcasting Co., 351 U. 8. 192, followed. Pp. 39—41.
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(¢) The present regulations pass on the merits neither of any
rate structure nor of a certificate of public convenience and ne-
cessity ; they merely preseribe qualifications for applicants. P. 42.

(d) The FPC need not proceed on a case-by-case basis where its
policy outlaws all indefinite price-changing provisions. P. 44.

(e) A plenary adversary-type hearing under § 7 of the Natural
Gas Act and § 5 of the Administrative Procedure Act would have
been necessary had there been an adjudication on the merits as to
whether respondent A could qualify for a certificate of public con-
venience and necessity. But the only determination made—after
the adequate rule-making hearing under § 4 (b) of the Administra-
tive Procedure Act—was not one on the merits but only that
respondent A’s application was not in proper form because of the
impermissible price-changing provisions in the contract upon which
the application depended. Pp. 44-45.

317 F. 2d 796, reversed.

Howard E. Wahrenbrock argued the cause for peti-
tioner. With him on the brief were Solicitor General
Cox, Ralph S. Spritzer, Richard A. Solomon, Josephine H.
Klein and Peter H. Schiff.

Alfred C. DeCrane, Jr. argued the cause for respondent
Texaco Ine. With him on the brief was Paul F. Schlicher.
Carroll L. Gilliam argued the cause for respondent Pan
American Petroleum Corp. With him on the brief were
W. W. Heard, Wm. H. Emerson and William J. Grove.

J. Calvin Stmpson and John T. Murphy filed a brief
for the State of California and the Public Utilities Com-
mission of California, as amict curiae, urging reversal.

MRg. JusticE Doucras delivered the opinion of the
Court.

The Federal Power Commission in its regulation of
independent producers * of natural gas has required them

1See Natural Gas Act, 52 Stat. 821-833, as amended, 15 U. S. C.
§8 717-717w; Phillips Petroleum Co. v. Wisconsin, 347 U. S. 672.
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to file their contracts as rate schedules. This was done
by regulations which evolved as a result of a series of
rule-making proceedings.? The pertinent regulations
presently provide that only certain pricing provisions in
the contracts of independent producers are “permis-
sible,” * any other being “inoperative and of no effect at
law.” * The regulations go on to say that any contract
executed on or after April 2, 1962, containing price-
changing provisions other than the “permissible” ones,
“shall be rejected” so far as producer rates are concerned,’
that a producer’s application for a certificate of public
convenience and necessity under § 7 of the Natural Gas
Act “shall be rejected” if any contract submitted in sup-
port of it contains any of the forbidden provisions,® and
that, so far as pipeline certificates are concerned, any pro-
ducer contract executed after that date which has that

2 See Order No. 174-B, 13 F. P. C. 1576, 18 CFR § 157.25; Order
No. 232,25 F. P. C. 379, 26 Fed. Reg. 1983, as amended by Order No.
232A, 25 F. P. C. 609, 26 Fed. Reg. 2850; Order No. 242,27 F. P, C.
339, 27 Fed. Reg. 1356; Reg. § 154.91 et seq., as amended, 18 CFR
(Cum. Supp. 1963) § 154.91 et seq.

3 Section 154.93 defines the “permissible” provisions:

“(a) Provisions that change a price in order to reimburse the seller
for all or any part of the changes in production, severance, or gather-
ing taxes levied upon the seller;

“(b) Provisions that change a price to a specific amount at a
definite date; and

“(e) Provisions that, once in five-year contract periods during
which there is no provision for a change in price to a specific amount
(paragraph (b) of this section), change a price at a definite date
by a price-redetermination based upon and not higher than a producer
rate or producer rates which are subject to the jurisdiction of the
Commission, are not in issue in suspension or certificate proceedings,
and, are in the area of the price in question . .. .”

4Ibid. For a discussion of escalation clauses see Pure Oil Co.,
25 F. P. C. 383, aff’d 299 F. 2d 370.

5 Ibid.

6 §157.25.
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infirmity “will be given no consideration in determining
adequacy” of a pipeline company’s gas supply.’

These regulations were adopted pursuant to the pro-
visions of § 4 of the Administrative Procedure Act, 60
Stat. 238, 5 U. S. C. §1003. General notice of the pro-
posed rule making was published in the Federal Register
as required by § 4 (a) of that Act. The Commission also
gave interested parties a “hearing” under § 4 (b).® No oral
argument was had but an opportunity was afforded for all
interested parties to submit their views in writing; and
the two respondents in this case—Texaco and Pan Ameri-
can—along with others, did so.

Later, each respondent submitted an application for a
certificate of public convenience and necessity under § 7
of the Natural Gas Act, to supply natural gas to a pipeline
company. Section 7 provides, with exeeptions not pres-
ently material, that the Commission “shall set” such an
application “for hearing.” Since, however, the applica-
tions disclosed price clauses that are not “permissible”
under the regulations,® the Commission without a hearing

7§157.14 (a) (10) (v).

& Section 4 (b) provides:

“After notice required by this section, the agency shall afford
interested persons an opportunity to participate in the rule making
through submission of written data, views, or arguments with or
without opportunity to present the same orally in any manner;
and, after consideration of all relevant matter presented, the agency
shall incorporate in any rules adopted a concise general statement of
their basis and purpose. Where rules are required by statute to
be made on the record after opportunity for an agency hearing, the
requirements of sections 7 and 8 shall apply in place of the provisions
of this subsection.”

9 Pan American’s contracts provide (1) for a one-cent escalation
in 1968, 1973, and 1978, and (2) for a redetermination of a “fair
market price” in each five-year period commencing October 1, 1983,
but in no event for less than 20.5 ecents per thousand cubic feet.

Texaco’s contract contained price clauses to become effective at
definite times or upon the happening of definite circumstances in the
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rejected the applications. 28 F. P.C. 551; 29 F. P. C. 378.
Petitions for review were filed with the Court of Appeals,
which set aside the orders of the Commission. 317 F. 2d
796. It held that while the regulations are valid as a
statement of Commission policy, they cannot be used to
deprive an applicant of the statutory heéaring granted
those who seek certificates of public convenience and
necessity. The two cases are here in one petition for
certiorari which we granted because of an apparent con-
flict between that decision and Superior Oil Co. v. Fed-
eral Power Comm’n, 322 F. 2d 601, decided by the Court
of Appeals for the Ninth Circuit. 375 U. S. 902.

Jis

A preliminary question, which concerns Texaco Inec.,
alone, is whether venue to review these orders of the
Commission was properly in the Tenth Circuit. The
governing provision is § 19 (b) of the Natural Gas Act
which provides:

“Any party to a proceeding under this Act
aggrieved by an order issued by the Commission in
such proceeding may obtain a review of such order
in the court of appeals of the United States for
any circuit wherein the natural-gas company to
which the order relates is located or has its principal
place of business, or in the United States Court of
Appeals for the District of Columbia . . . .”

The term “is located” would have an ambivalent mean-
ing if venue lay only in “any circuit” where the natural
gas company “is located.” But in the context of § 19 (b)
“any circuit” covers either the place where the company

future, e. g., the passage of 5, 10, or 15 years, increased taxation
on the production, severance, gathering, transportation, sale, or deliv-
ery of gas or as a result of renegotiations undertaken six months prior
to the beginning of the third (1974) and fourth (1979) of the four
five-year periods into which the contract term was divided.
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“is located” or where it “has its principal place of busi-
ness.” Hence the main argument of Texaco derives from
the fact that “is located” was substituted for “resides”
in an early draft of the bill *° which later emerged as the
Federal Power Act, from which § 19 (b) of the Natural
Gas Act is derived. The Court of Appeals found
that change decisive; but we can only conjecture as
to why it was made, as no explanation appears. The bill
in which “resides” was used gave review to “any person
aggrieved” and the bill substituting “is located” for
“resides” substituted “licensee or public utility” for “per-
son aggrieved.” Since the latter language was changed
from the personal to the impersonal it may be, as the
Commission says, that the Congress was trying to use
common legal parlance that a corporation “can have its
legal home only at the place where it is located by or under
the authority of its charter,” as stated in Ex parte Schol-
lenberger, 96 U. S. 369, 377. And see Neirbo Co. v. Beth-
lehem Corp., 308 U. S. 165, 169. However that may be, we
think that “is located” means more than having physical
presence or existence in a place, since the alternate venue
referred to in § 19 (b) is “principal place of business.”
The Court of Appeals recognized the overlap between
the two clauses inherent in its construction but resolved
its doubts in favor of Tenth Circuit venue because the gas
sold by Texaco under the contested contracts was pro-
duced in that circuit and the performance of the contract
took place there.

The Act with which we deal was enacted August 26,
1935. At that time and down to the 1948 amendment
of § 1391 of the Judicial Code, 28 U. S. C. § 1391 (c¢), the
only residence of a corporation for purposes of federal
venue was the State and district in which it had been in-

10 See § 313 (b) of the Federal Power Act, 49 Stat. 860, 16 U. S. C.
§ 8251 (b) ; ef. S. 1725, 74th Cong., 1st Sess., with S. 2796 of the same
session.
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corporated. See 9 Fletcher, Cyclopedia Corporations
(1931), § 4385. That theme runs through the cases. See,
e. g., Shaw v. Quincy Mining Co., 145 U. S. 444, 449-450.
We conclude that, although “located” sometimes is used
as indicating a place of business (Mercantile Nat. Bank v.
Langdeau, 371 U. S. 555), in the setting of this Act “is
located” and “resides” are equated and that “is located”
refers in the case of Texaco to its State of incorporation.
There is symmetry in that construction as the choice,
so far as circuits are concerned, is then left between that
State, the “principal place of business” (with no penum-
bra of other places of business, as here), or the District of
Columbia where the Commission sits.

Texaco is a Delaware corporation and there is no claim
that its principal place of business is within the Tenth
Circuit. The Court of Appeals therefore erred in failing
to dismiss its petition for lack of venue. There is, how-
ever, another respondent, Pan American, whose principal
place of business is within the Tenth Circuit. We there-
fore proceed to the merits of its application.

II1.

The main issue in the case is whether the “hearing”
granted under § 4 (b) of the Administrative Procedure Act
is adequate, so far as the price clauses are concerned, for
purposes of § 7 of the Natural Gas Act. We think the
Court of Appeals erred, that the present case is governed
by the principle of United States v. Storer Broadcasting
Co., 351 U. 8. 192, and that the statutory requirement for
a hearing under § 7 does not preclude the Commission
from particularizing statutory standards through the rule-
making process and barring at the threshold those who
neither measure up to them nor show reasons why in the
public interest the rule should be waived.

In Storer the Federal Communications Commission,
pursuant to its general rule-making authority, limited




40 OCTOBER TERM, 1963.
Opinion of the Court. SUALES:

permissible multiple ownership for radio and television
stations. Storer, which had seven radio stations and five
television stations, was under that rule automatically dis-
qualified for further licensing. To surmount that barrier
it argued that the Aect required a license to issue where
the public interest would be served and that before an
application could be denied, a hearing must be held. We
said:
“We read the Act and Regulations as providing a
‘full hearing’ for applicants who have reached the
existing limit of stations, upon their presentation of
applications conforming to Rules 1.361 (¢) and 1.702,
that set out adequate reasons why the Rules should
be waived or amended. The Act, considered as a
whole, requires no more. We agree with the con-
tention of the Commission that a full hearing, such
as is required by § 309 (b) . . . would not be neces-
sary on all such applications. As the Commission
has promulgated its Rules after extensive adminis-
trative hearings, it is necessary for the accompanying
papers to set forth reasons, sufficient if true, to jus-
tify a change or waiver of the Rules. We do not
think Congress intended the Commission to waste
time on applications that do not state a valid basis
for a hearing. If any applicant is aggrieved by a
refusal, the way for review is open.” 351 U. S., at
205.

In the present case, as in Storer, there is a procedure
provided in the regulations whereby an applicant can ask
for a waiver of the rule complained of.** Facts might con-

11 Regulation §1.7 (b), 18 CFR (Cum. Supp. 1963) §1.7 (b),
provides in relevant part:

“A petition for the issuance, amendment, waiver, or repeal of a
rule by the Commission shall set forth clearly and concisely peti-
tioner’s interest in the subject matter, the specific rule, amendment,
waiver, or repeal requested, and cite by appropriate reference the
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ceivably be alleged sufficient on their face to provide a
basis for waiver of the price-clause rules and for a hearing
on the matter. Cf. Atlantic Refining Co., 28 F. P. C.
469; 29 F. P. C. 384. But no such attempt was made
here by Pan American, the only respondent to which the
present point has any immediate applicability.

The rule-making authority here, as in Storer, is ample
to provide the conditions for applications under § 4 or § 7.
Section 16 of the Natural Gas Act gives the Commission
power to prescribe such regulations “as it may find neces-
sary or appropriate to carry out the provisions of this
Act.” We deal here with a procedural aspect of a rate
question and with a certificate question that is important
in effectuating the aim of the Act to protect the consumer
interest. Federal Power Comm’'n v. Hope Natural Gas
Co.,320 U.S.591, 610. In aratecaseunder § 5 (a) of the
Act the Commission can pass on existing contracts affect-
ing rates, can find that particular contracts are “unjust,
unreasonable, unduly diseriminatory, or preferential” and
thereupon has power to determine the “just and reason-
able” rate or contract and “fix the same.” And see United
Gas Pipe Line Co. v. Mobile Gas Service Corp., 350
U. S. 332, 341. And where, as here, applications for cer-
tificates are made under § 7 of the Act, the Commission
under § 7 (e) is required to control the terms and condi-
tions under which natural gas companies, such as respond-
ent, may initiate sales at wholesale of natural gas in

statutory provision or other authority therefor. If a rate filing is
accompanied by a request for waiver pursuant to this section the
thirty-day notice period provided in section 4 (d) of the Natural
Gas Act and section 205 (d) of the Federal Power Act shall begin
to run if and when the Commission grants the request. Such petition
shall set forth the purpose of, and the facts claimed to constitute
the grounds requiring, such rule, amendment, waiver, or repeal, and
shall conform to the requirements of §§ 1.15 and 1.16. Petitions for
the issuance or amendment of a rule shall incorporate the proposed
rule or amendment.”
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commerce. Atlantic Refining Co. v. Public Service
Comm’n, 360 U. S. 378, 389.

Pan American does not disagree on that score; it
insists that those changes and adjustments can be made
only after an adversary hearing. To that there are two
answers. The present regulations do not pass on the
merits of any rate structure nor on the merits of a cer-
tificate of public convenience and necessity; they merely
prescribe qualifications for applicants. Those qualifica-
tions are in the category of conditions that relate to the
ability of applicants to serve the consumer interest in this
regulated field. They are kin to the kind of capital struc-
ture that an applicant has and to his ability by reason of
the rate structure to serve the public interest. 1t must be
remembered that under this Act rate increases are ini-
tiated by the natural gas company, the Commission hav-
ing the burden by reason of § 4 (e) of the Act to initiate
a hearing on their legality with only a limited power to
suspend new rates. See United Gas Pipe Line Co. v.
Mobile Gas Service Corp., supra. Natural gas com-
panies that seek to enter the field with prearranged
escalator clauses and the like have a built-in device for
ready manipulation of rates upward. Protection of the
consumer Interests against that device may be best
achieved if it is given at the very threshold of the enter-
prise. At least the Commission may so conclude; ** and

12 The Commission in making the last amendment to the regulation
now challenged said:

“Protection of the public interest is the touchstone of our regu-
latory powers under the Natural Gas Act. The Commission’s obli-
gation under the Act to the natural gas companies, as one segment
of the public whose interest is to be protected, does not compel it to
acquiesce in the use of contracts which carry provisions incompatible
with a scheme of effective rate regulation. To be sure, the proposed
rule will have impact upon contractual practices which have been
fairly widespread. But the real issue is not one of ‘freedom of
contract’; the question is whether the rule is rationally related to a
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the legislative history makes clear that its authority
reaches that far. H. R. Rep. No. 1290, 77th Cong., 1st
Sess., pp. 2-3, states:

“ . . The bill when enacted will have the effect
of giving the Commission an opportunity to scru-
tinize the financial set-up, the adequacy of the gas
reserves, the feasibility and adequacy of the proposed
services, and the characteristics of the rate structure
in connection with the proposed construction or
extension at a time when such vital matters can

condition which requires correction if regulatory objectives embraced
by the statute are to be achieved. See American Trucking Associa-
tions v. United States, 344 U. S. 298. In our view, the rule we adopt
fully meets this test.

“We held in the Pure Oil case [see note 4, supra] that indefinite es-
calation clauses are contrary to the public interest and restated this
conclusion in Order No. 232A. Inereases in producer prices, triggered
by indefinite escalation clauses, have resulted in a flood of almost
simultaneous filings. These filings bear no apparent relationship to
the economic requirements of the producers who file them. The
Natural Gas Act contemplates that prices, to be just and reasonable,
be related to economic needs. The elimination of indefinite escalation
provisions does not, of course, cut off other avenues by which a
producer may make provision for filing for increased rates.

“Filings under indefinite escalation clauses have created a significant
portion of the administrative burdens under which this Commission
is laboring today. The Natural Gas Aect contemplates that rate
increases shall be sought when there is economic justification, but
not that there shall be a chain reaction in a wide area whenever one
producer in the area negotiates a contract at a new price level. The
Act requires the Commission to give precedence to the hearing and
decision of rate increases, but the complexity of indefinite price
clauses requires it to spend an undue amount of time in their inter-
pretation and application at the expense of making a prompt deter-
mination of the rate issues involved. Accordingly, in protecting the
public against waves of increases which have no defensible basis, we
also serve the need—which we believe we should take into account—
of making the tasks of regulation more manageable.” 27 F. P. C.
339, 340, 27 Fed. Reg. 1356, 1357.
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readily be modified as the public interest may de-
mand. . . . (Italics added.)

And see S. Rep. No. 948, 77th Cong., 2d Sess., pp. 1-2.

To require the Commission to proceed only on a case-
by-case basis would require it, so long as its policy out-
lawed indefinite price-changing provisions, to repeat in
hearing after hearing its'conclusions that condemn all of
them. There would be a vast proliferation of hearings,
for as a result of Phillips Petroleum Co. v. Wisconsin,
347 U. S. 672, there are thousands of individual producers
seeking applications. See Wisconsin v. Federal Power
Comm’n, 373 U. S.294,300. We see no reason why under
this statutory scheme the processes of regulation need be
so prolonged ** and so crippled.

Pan American finally argues that the “hearing” ac-
corded it under § 4 (b) of the Administrative Procedure
Act * did not comply with that Act nor with the Natural
Gas Act. It points out that § 7 of the Natural Gas Act
requires a hearing and that § 5 of the Administrative Pro-
cedure Act provides, with exceptions not relevant here,
that a full-fledged adversary-type of hearing be held in
“every case of adjudication required by statute to be
determined on the record after opportunity for an agency
hearing. . . .” “Adjudication” is defined in § 2 (d) of
the Administrative Procedure Act as ‘“‘agency process
for the formulation of an order”; “order” is defined
as “the whole or any part of the final disposition . . .
of any agency in any matter other than rule making but

13 Tn one recent case seven years elapsed between the date of the
new rate filing and the close of the review proceedings. Shell 0il Co.,
18 F. P. C. 617, 19 F. P. C. 74, set aside sub nom. Shell Oil Co. v.
Federal Power Comm’n, 263 F. 2d 223, rev'd sub nom. Texas Gas
Transmission Corp. v. Shell Oil Co., 363 U. 8. 263; on remand, aff’d
sub nom. Shell Oil Co. v. Federal Power Comm’n, 292 F. 2d 149,
cert. denied, 368 U. S. 915.

14 See note 8, supra.
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including licensing.” And “licensing” is defined as
“agency process respecting the . . . denial . . . of a
license.” §2 (e). What the Commission did in these
cases, however, is not an “adjudication,” not “an order,”
not “licensing” within the meaning of § 2. Whether Pan
American can qualify for a certificate of public conven-
ience and necessity has never been reached. It has only
been held that its application is not in proper form
because of the pricing provisions in the contracts it
tenders. No decisions on the merits have been reached.
The only hearing to which Pan American so far has been
entitled was given when the regulations in question were
adopted pursuant to §4 (b) of the Administrative
Procedure Act.

Reversed.

MR. JUSTICE STEWART, dissenting in part.

I agree with Part T of the Court’s opinion, holding that
the petition of Texaco Inc. should have been dismissed
for lack of venue. I cannot agree, however, that a gas
producer’s application for a certificate of public con-
venience and necessity can be rejected without the full
adjudicative hearing to which § 7 of the Act entitles him.
My reasons are substantially those expressed in Judge
Breitenstein’s opinion for the Court of Appeals. 317 F.
2d 796, 804-807.
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NATIONAL LABOR RELATIONS BOARD v.
SERVETTE, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT.

No. 111. Argued February 19, 1964.—
Decided April 20, 1964.

In support of a strike against respondent, which is a wholesale dis-
tributor of food products, the union asked supermarket chain store
managers to refrain from selling any goods supplied by respondent.
It warned that handbills asking the public not to purchase those
goods would be distributed at noncooperating stores, and handbills
were in fact distributed at some stores. A complaint charging
that the union’s conduct violated §§ 8 (b)(4)(i) and (ii) of the
National Labor Relations Act was dismissed by the National Labor
Relations Board. The Board held that the appeal to supermarket
managers did not fall within subsection (i), which makes it an
unfair labor practice for a union to induce “any individual em-
ployed by any person” to refuse to perform services with an object
of forcing his employer to cease doing business with another. It
also held that the handbilling was protected by the proviso to
§ 8 (b) (4) which exempts truthful publicity, other than picketing,
to advise the public that an employer is distributing products
“produced” by an employer with whom the union has a primary
dispute. The Court of Appeals set aside the Board order, holding
that “individual” in § 8 (b)(4)(i) includes the market managers,
and that the “publicity” proviso was inapplicable since respondent
is a distributor, not a producer. Held:

1. Tt i1s not an unfair labor practice for the union to request
supermarket managers not to handle produects of the distributor
against whom the union is striking. Though store managers
come within the term “individual” in § 8 (b) (4) (i), that provision
is mapplicable here since they were requested to make decisions
within their managerial authority rather than to cease performing
duties to force their employers to stop dealing with respondent.
Pp. 49-54.

2. The union’s distribution of handbills was protected by the
“publicity” proviso in §8 (b)(4). Products “produced” by an
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employer include products distributed by a wholesaler with whom
the primary dispute exists. Pp. 54-56.

3. Warnings that handbills would be distributed at noncooperat-
ing stores are not “threats” prohibited by § 8 (b) (4) (ii)). P. 57.

310 F. 2d 659, reversed.

Solicitor General Cox argued the cause for petitioner.
With him on the brief were Philip B. Heymann, Arnold
Ordman, Dominick L. Manoli and Norton J. Come.

Stanley E. Tobin argued the cause for respondent.
With him on the briefs was Carl M. Gould.

Duane B. Beeson filed a brief for the American Fed-
eration of Television and Radio Artists et al., as amict
curiae, urging reversal,

Mgr. JusticE BRENNAN delivered the opinion of the
Court.

Respondent Servette, Inc., is a wholesale distributor
of specialty merchandise stocked by retail food chains in
Los Angeles, California.* In 1960, during a strike which
Local 848 of the Wholesale Delivery Drivers and Sales-
men’s Union was conducting against Servette, the Local’s
representatives sought to support the strike by asking
managers of supermarkets of the food chains to discon-
tinue handling merchandise supplied by Servette. In
most instances the representatives warned that handbills
asking the public not to buy named items distributed by
Servette would be passed out in front of stores which
refused to cooperate, and in a few cases handbills were

1 The supermarket chains prineipally involved were Kory’s Mar-
kets, Inc., and McDaniels Markets. The testimony mentioned only
one other chain, Daylight Markets, one of whose store managers
made an unsworn statement that he was interviewed on one oceasion,
and that although he refused to cooperate, the Local did not handbill
at his store. Servette’s products are primarily candy, liquor, holi-
day supplies and specialty articles.

729-256 O-65—8




48 OCTOBER TERM, 1963.
Opinion of the Court. 377 U.8S.

in fact passed out.? A complaint was issued on charges
by Servette that this conduct violated subsections (i)
and (ii) of § 8 (b)(4) of the National Labor Relations
Act, as amended,® which, in relevant part, provide that
it is an unfair labor practice for a union
“(i) . . . to induce or encourage any individual em-
ployed by any person . . . to engage in . . . a refusal
in the course of his employment to . . . handle . . .
commodities or to perform any services; or”

“(i1) to threaten, coerce, or restrain any person . . .
where in either case an object thereof is—

“(B) forecing or requiring any person to cease . . .
dealing in the products of any other producer,
processor, or manufacturer, or to cease doing busi-
ness with any other person . . .

2 The handbill was as follows:
“To the Patrons of This Store

“Wholesale Delivery Drivers & Salesmen’s Local No. 848 urgently
requests that you do not buy the following products distributed by
Servette, Inc.:

“Brach’s Candy

“Servette Candy

“Good Season Salad Dressing

“Old London Products

“The Servette Company which distributes these products refuses
to negotiate with the Union that represents its drivers. The Com-
pany is attempting to force the drivers to sign individual “Yellow Dog’
contracts.

“These contracts will destroy the wages and working conditions
that the drivers now enjoy, and will set them back 20 years in their
struggle for decent wages and working conditions.

“The drivers of Servette appreciate your cooperation in this fight.”

3 As amended by the Labor-Management Reporting and Disclosure
Act of 1959 (Landrum-Griffin Act) § 704 (a), 73 Stat. 542-543, 29
U. S. C. (Supp. IV, 1963) § 158 (b)(4).
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Provided further, That for the purposes of this para-
graph (4) only, nothing contained in such paragraph
shall be construed to prohibit publicity, other than
picketing, for the purpose of truthfully advising the
public . . . that a product or products are produced
by an employer with whom the labor organization
has a primary dispute and are distributed by another
employer . . . .”

The National Labor Relations Board dismissed the
complaint. The Board adopted the finding of the Trial
Examiner that “the managers of MecDaniels Markets
were authorized to decide as they best could whether to
continue doing business with Servette in the face of
threatened or actual handbilling. This, a policy decision,
was one for them to make. The evidence is persuasive
that the same authority was vested in the managers of
Kory.” 133 N. L. R. B. 1506. The Board held that on
these facts the Local’s efforts to enlist the cooperation of
the supermarket managers did not constitute inducement
of an “individual” within the meaning of that term in sub-
section (i); the Board held further that the handbilling,
even if constituting conduct which “threaten[s], co-
erce[s], or restrain[s] any person” under subsection (ii),
was protected by the quoted proviso to amended § 8 (b)
(4). 133 N. L. R. B. 1501. The Court of Appeals set
aside the Board’s order, holding that the term “individual”
in subsection (i) was to be read literally, thus including
the supermarket managers, and that the distributed prod-
ucts were not “produced” by Servette within the meaning
of the proviso, thus rendering its protection unavailable.
310 F. 2d 659. We granted certiorari, 374 U. 8. 805. We
reverse the judgment of the Court of Appeals.

The Court of Appeals correctly read the term “indi-
vidual” in subsection (i) as including the supermarket
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managers,* but it erred in holding that the Loecal’s at-
tempts to enlist the aid of the managers constituted
inducement of the managers in violation of the subsec-
tion. The 1959 statute amended § 8 (b)(4)(A) of the
National Labor Relations Act,® which made it unlawful
to induce or encourage ‘“the employees of any employer”
to strike or engage in a “concerted” refusal to work. We
defined the central thrust of that statute to be to forbid
“a union to induce employees to strike against or to refuse
to handle goods for their employer when an object is to
force him or another person to cease doing business with
some third party.” Local 1976, Carpenters’ Union v.
Labor Board, 357 U. S. 93, 98. In the instant case, how-
ever, the Local, in asking the managers not to handle

4 The Board reached a contrary conclusion on the authority of its
decision in Carolina Lumber Co., 130 N. L. R. B. 1438, 1443, which
viewed the statute as distinguishing “low level” supervisors from
“high level” supervisors, holding that inducement of “low level” su-
pervisors is impermissible but inducement of “high level” supervisors
is permitted. We hold today that this is not the distinction drawn
by the statute; rather, the question of the applicability of subsec-
tion (i) turns upon whether the union’s appeal is to cease performing
employment services, or is an appeal for the exercise of managerial
diseretion.

5 Section 8 (b) (4) of the National Labor Relations Act, 61 Stat.
140, 141,29 U. S. C. § 158 (b) (4), read as follows:

“Sec. 8 (b). It shall be an unfair labor practice for a labor organi-
zation or its agents—

“(4) to engage In, or to induce or encourage the employees of any
employer to engage in, a strike or a concerted refusal in the course
of their employment to use, manufacture, process, transport, or other-
wise handle or work on any goods, articles, materials, or commodities
or to perform any services, where an object thereof is: (A) forecing
or requiring any employer or self-employed person to join any labor
or employer organization or any employer or other person to cease
using, selling, handling, transporting, or otherwise dealing in the
products of any other producer, processor, or manufacturer, or to
cease doing business with any other person.”
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Servette items, was not attempting to induce or encourage
them to cease performing their managerial duties in order
to force their employers to cease doing business with
Servette. Rather, the managers were asked to make a
managerial decision which the Board found was within
their authority to make. Such an appeal would not have
been a violation of § 8 (b)(4)(A) before 1959, and we
think that the legislative history of the 1959 amend-
ments makes it clear that the amendments were not
meant to render such an appeal an unfair labor practice.

The 1959 amendments were designed to close certain
loopholes in the application of § 8 (b)(4)(A) which had
been exposed in Board and court decisions. Thus, it
had been held that the term “the employees of any em-
ployer” limited the application of the statute to those
within the statutory definitions of “employees” and
“employer.” Section 2 (2) of the National Labor Rela-
tions Act defines “employer” to exclude the federal and
state governments and their agencies or subdivisions,
nonprofit hospitals, and employers subject to the Rail-
way Labor Act. 29 U. S. C. §152 (2). The definition
of “employee” in § 2 (3) excludes agricultural laborers,
supervisors, and employees of an employer subject to the
Railway Labor Act.® 29 U. S. C. §152 (3). Further-

6 In view of these definitions, it was permissible for a union to
induce work stoppages by minor supervisors, and farm, railway or
public employees. See Ferro-Co Corp., 102 N. L. R. B. 1660 (super-
visors) ; Arkansas Ezpress, Inc., 92 N. L. R. B. 255 (supervisors) ;
Conway’s Express, 87 N. L. R. B. 972, 980, aff’d, 195 F. 2d 906, 911
(C. A. 2d Cir.) (supervisors); Great Northern R. Co., 122 N. L. R. B.
1403, enforcement denied, 272 F. 2d 741 (C. A. 9th Cir.), and sup-
plemental Board decision, 126 N. L. R. B. 57 (railroad employees) ;
Smith Lumber Co., 116 N. L. R. B. 1756, enforcement denied, 246
F. 2d 129, 132 (C. A. 5th Cir.) (railroad employees); Paper Makers
Importing Co., Inc., 116 N. L. R. B. 267 (municipal employees).
Compare Di Giorgio Fruit Corp., 87 N. L. R. B. 720, 721, enforced,
89 U. S. App. D. C. 155, 191 F. 2d 642, cert. denied, 342 U. S. 869
(agricultural labor organization).
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more, since the section proscribed only inducement to
engage in a strike or “concerted’” refusal to perform serv-
ices, it had been held that it was violated only if the
inducement was directed at two or more employees.”
To close these loopholes, subsection (i) substituted
the phrase “any individual employed by any person”
for ‘“the employees of any employer,” and deleted
the word “concerted.” The first change was designed to
make the provision applicable to refusals by employees
who were not technically “employees” within the statu-
tory definitions, and the second change was intended to
make clear that inducement directed to only one indi-
vidual was proseribed.®* But these changes did not ex-
pand the type of conduct which §8 (b)(4)(A) con-
demned, that is, union pressures calculated to induce the

7 See Joliet Contractors Assn. v. Labor Board, 202 F. 2d 606, 612
(C. A. 7th Cir.), cert. denied, 346 U. S. 824; cf. Labor Board v. Inter-
national Rice Milling Co., 341 U. 8. 665, 671.

8 The changes made in § 8 (b)(4) (A) by subsection (i) first ap-
peared in the Administration bill, which was introduced by Senator
Goldwater. See § 503 (a) of S. 748, I Legislative History of the Labor-
Management Reporting and Disclosure Act of 1959, 142. The Secre-
tary of Labor testified that the change would cure the situation
whereby unions could “avoid the existing provisions by inducing indi-
vidual employees, or workers not defined as employees by the act such
as railroad and agricultural workers—to refuse to handle the products
of the person with whom they want the employer to cease doing busi-
ness.” Hearings before the Senate Subcommittee on Labor and
Public Welfare on 8. 505, etc., 86th Cong., 1st Sess., p. 265. The Lan-
drum-Griffin bill introduced in the House contained a subsection (i)
similar to that of the Administration bill. Section 705 (a) of H. R.
8400, T Leg. Hist. 680. An analysis submitted by its sponsors explained
the purpose of the amendment as had the Secretary of Labor, and
added that the omission of the word “concerted” was to prevent the
unions from inducing employees one at a time to engage in secondary
boycotts. 105 Cong. Rec. 14347, I Leg. Hist. 1522-1523. See also
105 Cong. Rec. 15531-15532 (Congressman Griffin), II Leg. Hist.
1568.
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employees of a secondary employer to withhold their
services in order to force their employer to cease dealing
with the primary employer.®

Moreover, the division of § 8 (b)(4) into subsections
(1) and (ii) by the 1959 amendments has direct rele-
vance to the issue presented by this case. It had been
held that §8 (b)(4)(A) did not reach threats of labor
trouble made to the secondary employer himself.?* Con-

® Thus, the following colloquy occurred between Secretary of Labor
Mitchell and Senator Kennedy with respect to the provision of the
Administration bill analogous to § 8 (b) (4) (ii) :

“Senator KeENNEDY. Mr. Secretary . . .

“I would like to ask you a question regarding section 503 (a) of your
bill: There is a manufacturer of clothing ‘A’ He begins to purchase
the products of a plant which is under the domination of rack-
eteers . . . . Would it be a violation of section 503 of your bill if
the business agent of the Clothing Workers Union at company A spoke
to the plant manager and requested him not to order materials
nonunion materials—from the racketeer plant in Pennsylvania?

“Secretary MircHELL. We don’t think it would be, Senator.

“Senator KENNEDY. Now, supposing the plant in Pennsylvania
was a nonunion plant, would it be a violation under your bill for
union leaders in another company to go to his plant manager and
ask him not to buy goods from the nonunion plant ?

“Secretary MircHELL. Request him not to buy? No.

“Senator KEnNEDY. Now, if the representative of the union at
plant A told the manufacturer that the members of the union would
not continue to work on goods which were secured from the racketeer’s
shop?

“Secretary MircHELL. In that case, it is my interpretation of
our proposal that that would be coercion. And our proposal pro-
hibits coercion for the purpose of bringing pressure on an employer
not to buy merchandise from a neutral third party.” Hearings be-
fore the Senate Subcommittee on Labor and Public Welfare on S. 505,
ete., 86th Cong., 1st Sess., pp. 304-305.

108ee Sealright Pacific, Ltd., 82 N. L. R. B. 271, 272, n. 4; Ra-
bouin v. Labor Board, 195 F. 2d 906, 911-912 (C. A. 2d Cir.) ; Labor
Board v. International Union of Brewery Workers, 272 F. 2d 817,
819 (C. A. 10th Cir.).
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gress decided that such conduct should be made unlawful,
but only when it amounted to conduct which “threat-
en[s], coerce[s] or restrain[s] any person”; hence the
addition of subsection (ii). The careful ereation of sepa-
rate standards differentiating the treatment of appeals to
the employees of the secondary employer not to perform
their employment services, from appeals for other ends
which are attended by threats, coercion or restraint,
argues conclusively against the interpretation of subsec-
tion (i) as reaching the Local’s appeals to the super-
market managers in this case.* If subsection (i), in
addition to prohibiting inducement of employees to with-
hold employment services, also reaches an appeal that
the managers exercise their delegated authority by mak-
ing a business judgment to cease dealing with the primary
employer, subsection (ii) would be almost superfluous.
Harmony between (i) and (ii) is best achieved by con-
struing subsection (i) to prohibit inducement of the man-
agers to withhold their services from their employer, and
subsection (ii) to condemn an attempt to induce the exer-
cise of discretion only if the inducement would “threaten,
coerce, or restrain” that exercise.*”

We turn finally to the question whether the proviso to
amended § 8 (b)(4) protected the Local’s handbilling.

11 Accord, Labor Board v. Local 294, Teamsters, 298 F. 2d 105
(C. A. 2d Cir.) ; and see Alpert v. Local 379, Teamsters, 184 F. Supp.
558 (D. C. D. Mass.).

12 The Conference Committee in adopting subsection (ii) under-
stood that the subsection would reach only threats, restraints or co-
ercion of the secondary employer and not a mere request to him for
voluntary cooperation. Senator Dirksen, one of the conferees, stated
that the new amendment “makes it an unfair labor practice for a
union to try to coerce or threaten an employer directly (but not to
persuade or ask him) in order— . . . To get him to stop doing busi-
ness with another firm or handling its goods.” 105 Cong. Rec. 19849,
IT Leg. Hist. 1823. (Italies supplied.)
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The Court of Appeals, following its decision in Great
Western Broadcasting Corp. v. Labor Board, 310 F. 2d
591 (C. A. 9th Cir.), held that the proviso did not protect
the Local’s conduct because, as a distributor, Servette was
not directly involved in the physieal process of creating the
products, and thus “does not produce any products.” The
Board on the other hand followed its ruling in Lohman
Sales Co., 132 N. L. R. B. 901, that products “produced by
an employer” included products distributed, as here, by a
wholesaler with whom the primary dispute exists. We
agree with the Board. The proviso was the outgrowth of
a profound Senate concern that the unions’ freedom to
appeal to the public for support of their case be ade-
quately safeguarded. We elaborated the history of the
proviso in Labor Board v. Fruit & Vegetable Packers,
Local 760, post, p. 58, decided today. It would fall
far short of achieving this basie purpose if the proviso
applied only in situations where the union’s labor dispute
is with the manufacturer or processor. Moreover, a pri-
mary target of the 1959 amendments was the secondary
boycotts conducted by the Teamsters Union, which ordi-
narily represents employees not of manufacturers, but of
motor carriers.”® There is nothing in the legislative his-
tory which suggests that the protection of the proviso was
intended to be any narrower in coverage than the prohibi-
tion to which it is an exception, and we see no basis for
attributing such an incongruous purpose to Congress,
The term “produced” in other labor laws was not
unfamiliar to Congress. Under the Fair Labor Standards
Act, the term is defined as “produced, manufactured,
mined, handled, or in any other manner workedon . . . )’

13 See, e. g., 105 Cong. Ree. 1730, IT Leg. Hist. 993-994; 105 Cong.
Rec. 6105, II Leg. Hist. 1028; 105 Cong. Rec. 6669, IT Leg. Hist.
1196; 105 Cong. Rec. 3926-3927, II Leg. Hist. 1469-1470; 105 Cong.
Rec. 15544, 1T Leg. Hist. 1580.




56 OCTOBER TERM, 1963.

Opinion of the Court. 377 U.S.

29 U. S. C. §203 (j), and has always been held to apply
to the wholesale distribution of goods.** The term “pro-
duction” in the War Labor Disputes Act has been sim-
ilarly applied to a general retail department and mail-
order business.’® The Court of Appeals’ restrictive
reading of ‘“producer” was prompted in part by the
language of § 8 (b)(4)(B), which names as a proscribed
object of the conduct defined in subsections (i) and (ii)
“forcing or requiring any person to cease . . . dealing in
the products of any other producer, processor, or manu-
facturer.” (Italics supplied.) In its decision in Great
Western Broadcasting Corp. v. Labor Board, supra,
the Court of Appeals reasoned that since a “processor”
and a “manufacturer” are engaged in the physical cre-
ation of goods, the word “producer” must be read as
limited to one who performs similar functions. On the
contrary, we think that “producer” must be given a
broader reach, else it is rendered virtually superfluous.

14 See, e. g., Mitchell v. Pidcock, 299 F. 2d 281 (C. A. 5th Cir.);
McComb v. Wyandotte Furniture Co., 169 F. 2d 766 (C. A. 8th Cir.) ;
McComb v. Blue Star Auto Stores, 164 F. 2d 329 (C. A. 7th Cir.);
Walling v. Friend, 156 F. 2d 429 (C. A. 8th Cir.) ; Walling v. Mutual
Wholesale Food Co., 141 F. 2d 331, 340 (C. A. 8th Cir.).

15 United States v. Montgomery Ward & Co., 150 F. 2d 369 (C. A.
7th Cir.).

We attach no significance to the fact that another version of the
proviso read:

“Provided, That nothing contained in this subsection (b) shall be
construed . . . to prohibit publicity for the purpose of truthfully
advising the public (including consumers) that an establishment is
operated, or goods are produced or distributed, by an employer en-
gaged in a labor dispute . . . ¥ 105 Cong. Rec. 17333, II Leg. Hist.
1383.

This version was in a request by the Senate conferees for instruc-
tions but was not made the subject of debate or vote because Senate
and House conferees reached agreement on the proviso.
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Finally, the warnings that handbills would be dis-
tributed in front of noncooperating stores are not pro-
hibited as “threats” within subsection (ii). The statu-
tory protection for the distribution of handbills would be
undermined if a threat to engage in protected conduct
were not itself protected.

Reversed.
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NATIONAL LABOR RELATIONS BOARD v. FRUIT
& VEGETABLE PACKERS & WAREHOUSE-
MEN, LOCAL 760, T AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT.

No. 88. Argued February 18-19, 1964 —Decided April 20, 1964.

Respondent union, while on strike, conducted a consumer boycott of
the employers’ products, pursuant to which it engaged in peaceful
picketing and distributed handbills at markets selling such prod-
uets. The signs and handbills asked the publiec not to purchase
primary employers’ products. The National Labor Relations
Board held that § 8 (b)(4) of the National Labor Relations Act
was intended by Congress to prohibit all consumer picketing at
secondary establishments. The Court of Appeals rejected that
conclusion, holding that the crucial issue is whether the secondary
employer is in fact coerced or threatened by the picketing, and
remanded for a finding on that issue. Hela: Peaceful secondary
picketing of retail stores directed solely at appealing to consumers
to refrain from buying the primary employer’s product is not
prohibited by § 8 (b)(4). Pp. 63-73.

113 U. S. App. D. C. 356, 308 F. 2d 311, judgment vacated and case
remanded.

Solicitor General Cox argued the cause for petitioner.
With him on the brief were Arnold Ordman, Dominick L.
Manoly and Norton J. Come.

David Previant argued the cause for respondents.
With him on the brief were Hugh Hafer and Richard P.
Donaldson.

Alfred J. Schweppe and Mary Ellen Krug filed a brief
for the Tree Fruits Labor Relations Committee, Inc., as
amicus curiae, urging reversal.

J. Albert Woll, Robert C. Mayer, Theodore J. St.
Antoine and Thomas E. Harris filed a brief for the Amer-
ican Federation of Labor and Congress of Industrial
Organizations, as amicus curiae, urging affirmance.




LABOR BOARD v». FRUIT PACKERS. 59
58 Opinion of the Court.

Mr. Justice BRENNAN delivered the opinion of the
Court.

Under § 8 (b)(4)(i1)(B) of the National Labor Rela-
tions Act, as amended,* it is an unfair labor practice
for a union “to threaten, coerce, or restrain any per-
son,” with the object of “forcing or requiring any per-
son to cease using, selling, handling, transporting, or
otherwise dealing in the products of any other pro-
ducer . . . or to cease doing business with any other
person . . . .” A proviso excepts, however, “publicity,
other than picketing, for the purpose of truthfully advis-
ing the public . . . that a produet or products are pro-
duced by an employer with whom the labor organization
has a primary dispute and are distributed by another
employer, as long as such publicity does not have an
effect of inducing any individual employed by any person
other than the primary employer in the course of his
employment to refuse to pick up, deliver, or transport any
goods, or not to perform any services, at the establish-
ment of the employer engaged in such distribution.”
(Italics supplied.) The question in this case is whether
the respondent unions violated this section when they
limited their secondary picketing of retail stores to an
appeal to the customers of the stores not to buy the prod-
ucts of certain firms against which one of the respondents
was on strike.

Respondent Local 760 called a strike against fruit
packers and warehousemen doing business in Yakima,
Washington.? The struck firms sold Washington State

1 As amended by the Labor-Management Reporting and Disclosure
Act of 1959 (Landrum-Griffin Act) § 704 (a), 73 Stat. 542-543, 29
U. 8. C. (Supp. IV, 1963) § 158 (b) (4).

2The firms, 24 in number, are members of the Tree Fruits Labor
Relations Committee, Inc., which acts as the members’ agent in labor
disputes and in collective bargaining with unions which represent
employees of the members. The strike was called in a dispute over
the terms of the renewal of a collective bargaining agreement.
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apples to the Safeway chain of retail stores in and about
Seattle, Washington. Local 760, aided by respondent
Joint Council, instituted a consumer boycott against the
apples in support of the strike. They placed pickets who
walked back and forth before the customers’ entrances
of 46 Safeway stores in Seattle. The pickets—two at
each of 45 stores and three at the 46th store—wore
placards and distributed handbills which appealed to
Safeway customers, and to the public generally, to refrain
from buying Washington State apples, which were only
one of numerous food products sold in the stores.®

3 The placard worn by each picket stated: “To the Consumer:
Non-Union Washington State apples are being sold at this store.
Please do not purchase such apples. Thank you. Teamsters Local
760, Yakima, Washington.”

A typical handbill read:

“DON’T BUY
WASHINGTON STATE
APPLES
THE 1960 CROP OF WASHINGTON STATE APPLES
IS BEING PACKED BY NON-UNION FIRMS

Included in this non-union operation are twenty-six firms in the
Yakima Valley with which there is a labor dispute. These firms are
charged with being

UNFAIR

by their employees who, with their union, are on strike and have
been replaced by non-union strikebreaking workers employed under
substandard wage scales and working conditions.

In justice to these striking union workers who are attempting to
protect their living standards and their right to engage in good-faith
collective bargaining, we request that you

DON'T BUY
WASHINGTON STATE
APPLES
TeamstErs UN1ON Locan 760
Yakima, WASHINGTON

This is not a strike against any store or market.

(PS—PACIFIC FRUIT & PRODUCE CO. is the only firm packing
Washington State Apples under a union contract.)”
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Before the pickets appeared at any store, a letter was
delivered to the store manager informing him that the
picketing was only an appeal to his customers not to buy
Washington State apples, and that the pickets were being
expressly instructed “to patrol peacefully in front of the
consumer entrances of the store, to stay away from the
delivery entrances and not to interfere with the work of
your employees, or with deliveries to or pickups from your
store.” A copy of written instructions to the pickets—
which included the explicit statement that “you are also
forbidden to request that the customers not patronize the
store”’—was enclosed with the letter.* Since it was de-
sired to assure Safeway employees that they were not to
cease work, and to avoid any interference with pickups or
deliveries, the pickets appeared after the stores opened
for business and departed before the stores closed. At all
times during the picketing, the store employees continued
to work, and no deliveries or pickups were obstructed.
Washington State apples were handled in normal course
by both Safeway employees and the employees of other
employers involved. Ingress and egress by customers
and others was not interfered with in any manner.

A complaint issued on charges that this conduct vio-
lated § 8 (b)(4) as amended.® The case was submitted
directly to the National Labor Relations Board on a stip-
ulation of facts and the waiver of a hearing and proceed-
ings before a Trial Examiner. The Board held, following

4 Copies of the letter delivered to each store manager and of the
instructions to pickets are printed in the Appendix.

5 The complaint charged violations of both subsections (i) and (ii)
of §8 (b)(4). The Board held, however, that as the evidence indi-
cated “that Respondents’ picketing was directed at consumers only,
and was not intended to ‘induce or encourage’ employees of Safeway
or of its suppliers to engage in any kind of action, we find that by
such picketing Respondents did not violate Section 8 (b) (4) (i) (B)
of the Act.” 132 N. L. R. B, at 1177. See also Labor Board v.
Servette, Inc., ante, p. 46, decided today.
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its construction of the statute in Upholsterers Frame &
Bedding Workers Twin City Local No. 61,132 N, L. R. B.
40, that “by literal wording of the proviso [to Section
8 (b)(4)] as well as through the interpretive gloss placed
thereon by its drafters, consumer picketing in front of a
secondary establishment is prohibited.” 132 N. L. R. B.
1172, 1177.° TUpon respondents’ petition for review and
the Board’s cross-petition for enforcement, the Court of
Appeals for the District of Columbia Circuit set aside
the Board’s order and remanded. The court rejected the
Board’s construction and held that the statutory require-
ment of a showing that respondents’ conduct would
“threaten, coerce, or restrain” Safeway could only be sat-
isfied by affirmative proof that a substantial economie im-
pact on Safeway had occurred, or was likely to occur as a
result of the conduct. Under the remand the Board was
left “free to reopen the record to receive evidence upon the
issue whether Safeway was in fact threatened, coerced,
or restrained.” 113 U. S. App. D. C. 356, 363, 308 F. 2d
311, 318. We granted certiorari, 374 U. S. 804.

The Board’s reading of the statute—that the legislative
history and the phrase “other than picketing” in the pro-
viso reveal a congressional purpose to outlaw all picket-
ing directed at customers at a secondary site—necessarily
rested on the finding that Congress determined that such
picketing always threatens, coerces or restrains the sec-
ondary employer. We therefore have a special responsi-
bility to examine the legislative history for confirmation
that Congress made that determination. Throughout
the history of federal regulation of labor relations, Con-
gress has consistently refused to prohibit peaceful picket-
ing except where it is used as a means to achieve specific
ends which experience has shown are undesirable. “In
the sensitive area of peaceful picketing Congress has

¢ Accord: Burr & Perfection Mattress Co. v. Labor Board, 321
F. 2d 612 (C. A. 5th Cir.),
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dealt explicitly with isolated evils which experience has
established flow from such picketing.” Labor Board v.
Drivers Local Union, 362 U. S. 274, 284. We have recog-
nized this congressional practice and have not ascribed to
Congress a purpose to outlaw peaceful picketing unless
“there is the clearest indication in the legislative history,”
1bid., that Congress intended to do so as regards the par-
ticular ends of the picketing under review. Both the con-
gressional policy and our adherence to this principle of
interpretation reflect concern that a broad ban against
peaceful picketing might collide with the guarantees of
the First Amendment.

We have examined the legislative history of the amend-
ments to § 8 (b)(4), and conclude that it does not reflect
with the requisite clarity a congressional plan to prosecribe
all peaceful consumer picketing at secondary sites, and,
particularly, any concern with peaceful picketing when it
is limited, as here, to persuading Safeway customers not
to buy Washington State apples when they traded in the
Safeway stores. All that the legislative history shows in
the way of an “isolated evil” believed to require proserip-
tion of peaceful consumer picketing at secondary sites,
was its use to persuade the customers of the secondary
employer to cease trading with him in order to force him
to cease dealing with, or to put pressure upon, the pri-
mary employer. .This narrow focus reflects the difference
between such conduct and peaceful picketing at the
secondary site directed only at the struck product. In
the latter case, the union’s appeal to the public is con-
fined to its dispute with the primary employer, since the
public is not asked to withhold its patronage from the
secondary employer, but only to boycott the primary
employer’s goods. On the other hand, a union appeal to
the public at the secondary site not to trade at all with
the secondary employer goes beyond the goods of the pri-
mary employer, and seeks the public’s assistance in

729-256 O-65—9
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forcing the secondary employer to cooperate with the
union in its primary dispute.” This is not to say that
this distinction was expressly alluded to in the debates.
It is to say, however, that the consumer picketing carried
on in this case is not attended by the abuses at which the
statute was directed.

The story of the 1959 amendments, which we have
detailed at greater length in our opinion filed today in
Labor Board v. Servette, Inc., ante, p. 46, begins with the
original § 8 (b)(4) of the National Labor Relations Act.
Its prohibition, in pertinent part, was confined to the in-
ducing or encouraging of “the employees of any employer
to engage in, a strike or a concerted refusal . . . to . . .
handle . . . any goods . . .” of a primary employer.
This proved to be inept language. Three major loop-
holes were revealed. Since only inducement of ‘“em-
ployees” was prosecribed, direct inducement of a super-
visor or the secondary employer by threats of labor
trouble was not prohibited. Since only a “strike or a
concerted refusal” was prohibited, pressure upon a single
employee was not forbidden. Finally, railroads, airlines

" The distinction between picketing a secondary employer merely
to “follow the struck goods,” and picketing designed to result in a
generalized loss of patronage, was well established in the state cases
by 1940. The distinction was sometimes justified on the ground
that the secondary employer, who was presumed to receive a com-
petitive benefit from the primary employer’s nonunion, and hence
lower, wage scales, was in “unity of interest” with the primary em-
ployer, Goldfinger v. Feintuch, 276 N. Y. 281, 286, 11 N. E. 2d 910,
913; Newark Ladder & Bracket Sales Co. v. Furniture Workers Local
66, 125 N. J. Eq. 99, 4 A. 2d 49; Johnson v. Milk Drivers & Dairy
Employees Union, Local 854, 195 So. 791 (Ct. App. La.), and some-
times on the ground that picketing restricted to the primary em-
ployer’s product is “a primary boycott against the merchandise.”
Chiate v. United Cannery Agricultural Packing & Allied Workers of
America, 2 CCH Lab. Cas. 125, 126 (Cal. Super. Ct.). See I Teller,
Labor Disputes and Collective Bargaining § 123 (1940).
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and municipalities were not “employers” under the Act
and therefore inducement or encouragement of their
employees was not unlawful.

When major labor relations legislation was being con-
sidered in 1958, the closing of these loopholes was impor-
tant to the House and to some members of the Senate.
But the prevailing Senate sentiment favored new legis-
lation primarily concerned with the redress of other
abuses, and neither the Kennedy-Ives bill, which failed
of passage in the House in the Eighty-fifth Congress, nor
the Kennedy-Ervin bill, adopted by the Senate in the
Eighty-sixth Congress, included any revision of § 8(b) (4).
Proposed amendments of § 8 (b)(4) offered by several
Senators to fill the three loopholes were rejected. The
Administration introduced such a bill, and it was sup-
ported by Senators Dirksen and Goldwater.! Senator
Goldwater, an insistent proponent of stiff boycott curbs,
also proposed his own amendments.® We think it is espe-
cially significant that neither Senator, nor the Secretary
of Labor in testifying in support of the Administration’s
bill, referred to consumer picketing as making the
amendments necessary.’ Senator MecClellan, who also

88. 748, 105 Cong. Ree. 1259-1293, 11 Legislative History of the
Labor-Management Reporting and Disclosure Act of 1959, 975, 987.

9105 Cong. Rec. 6190, IT Leg. Hist. 1034.

10105 Cong. Reec. 1283, 6428, II Leg. Hist. 979, 1079 (Senator
Goldwater); 105 Cong. Rec. 1729-1730, II Leg. Hist. 993-994 (re-
marks of the Secretary of Labor, inserted in the record by Senator
Dirksen).

It is true that Senator Goldwater referred to consumer picketing
when the Conference bill was before the Senate. His full statement
reads as follows: “the House bill . . . closed up every loophole in
the boycott section of the law including the use of a secondary con-
sumer picket line, an example of which the President gave on his
nationwide TV program on August 6. . . .” 105 Cong. Rec. 17904,
II Leg. Hist. 1437. The example given by the President was this:
“The employees [of a furniture manufacturer] vote against joining a
particular union. Instead of picketing the furniture plant itself, un-
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offered a bill to curb boycotts, mentioned consumer
picketing but only such as was “pressure in the form
of dissuading customers from dealing with secondary
employers.” ** (Emphasis supplied.) It was the oppo-
nents of the amendments who, in expressing fear of
their sweep, suggested that they might proscribe con-
sumer picketing. Senator Humphrey first sounded the
warning early in April.'> Many months later, when the
Conference bill was before the Senate, Senator Morse,
a conferee, would not support the Conference bill on the
express ground that it prohibited consumer picketing.'
But we have often cautioned against the danger, when
interpreting a statute, of reliance upon the views of its
legislative opponents. In their zeal to defeat a bill, they
understandably tend to overstate its reach. ‘“The fears
and doubts of the opposition are no authoritative guide to
the construction of legislation. It is the sponsors that we
look to when the meaning of the statutory words is in
doubt.” Schwegmann Bros. v. Calvert Distillers Corp.,
341 U. S. 384, 394-395; see also Mastro Plastics Corp. v.
Labor Board, 350 U. S. 270, 288 ; United States v. Cala-
maro, 354 U. S. 351, n. 9, at 358. The silence of the
sponsors of amendments is pregnant with significance

scrupulous organizing officials . . . picket the stores which sell the
furniture . . . . How can anyone justify this kind of pressure
against stores which are not involved in any dispute? . .. This
kind of action is designed to make the stores bring pressure on the
furniture plant and its employees . . . .” 105 Cong. Ree. 19954, 1I
Leg. Hist. 1842. Senator Goldwater’s own definition of what he
meant by a secondary consumer boycott is even more clearly narrow
in scope: “A secondary consumer, or customer, boycott involves the
refusal of consumers or customers to buy the products or services of
one employer in order to force him to stop doing business with
another employer.” 105 Cong. Rec. 17674, IT Leg. Hist. 1386.

11105 Cong. Rec. 6667, IT Leg. Hist. 1194.

12105 Cong. Ree. 6232, IT Leg. Hist. 1037.

13105 Cong. Rec. 17882-17883, II Leg. Hist. 1426,
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since they must have been aware that consumer picketing
as such had been held to be outside the reach of
§ 8 (b)(4).** We are faithful to our practice of respect-
ing the congressional policy of legislating only against
clearly identified abuses of peaceful picketing when we
conclude that the Senate neither specified the kind of
picketing here involved as an abuse, nor indicated any
intention of banning all consumer picketing.

The House history is similarly beclouded, but what
appears confirms our conclusion. From the outset the
House legislation included provisions concerning sec-
ondary boycotts. The Landrum-Griffin bill,** which was
ultimately passed by the House, embodied the Eisen-
hower Administration’s proposals as to secondary boy-
cotts. The initial statement of Congressman Griffin in
introducing the bill which bears his name, contains no
reference to consumer picketing in the list of abuses
which he thought required the secondary boycott amend-
ments.’* Later in the House debates he did discuss con-
sumer picketing, but only in the context of its abuse when
directed against shutting off the patronage of a secondary
employer.

In the debates before passage of the House bill he
stated that the amendments applied to consumer picket-
ing of customer entrances to retail stores selling goods
manufactured by a concern under strike, if the picketing

14 United Wholesale & Warehouse Employees, Local 261, v. Labor
Board, 108 U. 8. App. D. C. 341, 282 F. 2d 824; Labor Board v. Inter-
national Union of Brewery Workers, 272 F. 2d 817, 819 (C. A. 10th
Cir.); Labor Board v. Business Machine & Office Appliance Me-
chanics Conference Board, 228 F. 2d 553, 559-561 (C. A. 2d Cir.),
cert. denied, 351 U. S. 962.

15 The Landrum-Griffin bill, H. R. 8400, was substituted on the
floor of the House for the bill reported by the House Committee on
Education and Labor, H. R. 8342; the language of the two bills with
respect to secondary boycotts is compared at IT Leg. Hist. 1912,

16 105 Cong. Rec. 15531-15532, II Leg. Hist. 1568.
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were designed to “coerce or to restrain the employer of
[the] second establishment, to get him not to do business
with the manufacturer . . . ,” and further that, “of
course, this bill and any other bill is limited by the con-
stitutional right of free speech. If the purpose of the
picketing is to coerce the retailer not to do business
with the manufacturer’—then such a boycott could be
stopped.”” (Italics supplied.)

The relevant changes in former § 8 (b)(4) made by
the House bill substituted “any individual employed by
any person” for the Taft-Hartley wording, “the em-
ployees of any employer,” deleted the requirement of a
“concerted” refusal, and made it an unfair labor practice
“to threaten, coerce, or restrain any person” where an
object thereof was an end forbidden by the statute, e. g.,
forcing or requiring a secondary employer to cease han-
dling the products of, or doing business with, a primary
employer. There is thus nothing in the legislative his-
tory prior to the convening of the Conference Committee
which shows any congressional concern with consumer
picketing beyond that with the “isolated evil” of its use
to cut off the business of a secondary employer as a means
of foreing him to stop doing business with the primary
employer. When Congress meant to bar picketing per se,
it made its meaning clear; for example, § 8 (b)(7) makes
it an unfair labor practice, “to picket or cause to be
picketed . . . any employer . . ..” In contrast, the
prohibition of § 8 (b)(4) is keyed to the coercive nature
of the conduct, whether it be picketing or otherwise.

17105 Cong. Rec. 15673, II Leg. Hist. 1615. The same concern
with direct coercion of secondary employers appears in President
Eisenhower’s message accompanying the Administration bill. S. Doe.
No. 10, 86th Cong., 1st Sess., I Leg. Hist. 81-82. See also minority
report of the Senate Committee on the Kennedy-Ervin bill. S. Rep.
No. 187, 86th Cong., 1st Sess., I Leg. Hist. 474475,
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Senator Kennedy presided over the Conference Com-
mittee. He and Congressman Thompson prepared a
joint analysis of the Senate and House bills. This anal-
ysis pointed up the First Amendment implications of the
broad language in the House revisions of §8 (b)(4)
stating,

“The prohibition [of the House bill] reaches not
only picketing but leaflets, radio broadecasts and
newspaper advertisements, thereby interfering with
freedom of speech.

143

. one of the apparent purposes of the amend-
ment is to prevent unions from appealing to the gen-
eral public as consumers for assistance in a labor
dispute. This is a basic infringement upon freedom
of expression.” **

This analysis was the first step in the development of
the publicity proviso, but nothing in the legislative his-
tory of the proviso alters our conclusion that Congress did
not clearly express an intention that amended § 8 (b)(4)
should prohibit all consumer picketing. Because of the
sweeping language of the House bill, and its implications
for freedom of speech, the Senate conferees refused to
accede to the House proposal without safeguards for the
right of unions to appeal to the public, even by some con-
duct which might be “coercive.” The result was the addi-
tion of the proviso. But it does not follow from the fact
that some coercive conduct was protected by the proviso,
that the exception “other than picketing” indicates that
Congress had determined that all consumer picketing was
coercive.

No Conference Report was before the Senate when
it passed the compromise bill, and it had the benefit

18105 Cong. Rec. 16591, II Leg. Hist. 1708.
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only of Senator Kennedy’s statement of the purpose
of the proviso. He said that the proviso preserved
“the right to appeal to consumers by methods other than
picketing asking them to refrain from buying goods
made by nonunion labor and to refrain from trading with
a retailer who sells such goods. . . . We were not able to
persuade the House conferees to permit picketing in front
of that secondary shop, but were able to persuade them
to agree that the union shall be free to conduct informa-
tional activity short of picketing. In other words, the
union can hand out handbills at the shop . . . and can
carry on all publicity short of having ambulatory picket-
ing . ...”* (Italics supplied.) This explanation does
not compel the conclusion that the Conference Agreement
contemplated prohibiting any consumer picketing at a
secondary site beyond that which urges the public, in
Senator Kennedy’s words, to “refrain from trading with a
retailer who sells such goods.” To read into the Confer-
ence Agreement, on the basis of a single statement, an
intention to prohibit all consumer picketing at a second-
ary site would depart from our practice of respecting the
congressional policy not to prohibit peaceful picketing
except to curb “isolated evils” spelled out by the Congress
itself.

Peaceful consumer picketing to shut off all trade with
the secondary employer unless he aids the union in its
dispute with the primary employer, is poles apart from
such picketing which only persuades his customers not to
buy the struck product. The proviso indicates no more
than that the Senate conferees’ constitutional doubts
led Congress to authorize publicity other than picketing
which persuades the customers of a secondary employer to
stop all trading with him, but not such publicity which has

19105 Cong. Rec. 17898-17899, IT Leg. Hist. 1432.
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the effect of cutting off his deliveries or inducing his
employees to cease work. On the other hand, picketing
which persuades the customers of a secondary employer
to stop all trading with him was also to be barred.

In sum, the legislative history does not support the
Board’s finding that Congress meant to prohibit all con-
sumer picketing at a secondary site, having determined
that such picketing necessarily threatened, coerced or
restrained the secondary employer. Rather, the history
shows that Congress was following its usual practice of
legislating against peaceful picketing only to curb “iso-
lated evils.”

This distinction is opposed as “unrealistic” because, it
is urged, all picketing automatically provokes the public
to stay away from the picketed establishment. The
public will, it is said, neither read the signs and handbills,
nor note the explicit injunction that “This is not a strike
against any store or market.” Be that as it may, our
holding today simply takes note of the fact that Congress
has never adopted a broad condemnation of peaceful
picketing, such as that urged upon us by petitioners, and
an intention to do so is not revealed with that “clearest
indication in the legislative history,” which we require.
Labor Board v. Drivers Local Union, supra.

We come then to the question whether the picketing in
this case, confined as it was to persuading customers to
cease buying the product of the primary employer, falls
within the area of secondary consumer picketing which
Congress did clearly indicate its intention to prohibit
under § 8 (b)(4)(ii). We hold that it did not fall within
that area, and therefore did not “threaten, coerce, or re-
strain” Safeway. While any diminution in Safeway’s
purchases of apples due to a drop in consumer demand
might be said to be a result which causes respondents’
picketing to fall literally within the statutory prohibition,
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“it is a familiar rule, that a thing may be within the
letter of the statute and yet not within the statute,
because not within its spirit, nor within the inten-
tion of its makers.” Holy Trinity Church v. United
States, 143 U. S. 457, 459. See United States v. American
Trucking Assns., 310 U. S. 534, 543-544. When consumer
picketing is employed only to persuade customers not to
buy the struck product, the union’s appeal is closely con-
fined to the primary dispute. The site of the appeal is
expanded to include the premises of the secondary em-
ployer, but if the appeal succeeds, the secondary em-
ployer’s purchases from the struck firms are decreased
only because the public has diminished its purchases of
the struck product. On the other hand, when consumer
picketing is employed to persuade customers not to trade
at all with the secondary employer, the latter stops buy-
ing the struck product, not because of a falling demand,
but in response to pressure designed to inflict injury on
his business generally. 1In such case, the union does more
than merely follow the struck product; it creates a
separate dispute with the secondary employer.?

We disagree therefore with the Court of Appeals that
the test of “to threaten, coerce, or restrain” for the pur-
poses of this case is whether Safeway suffered or was
likely to suffer economic loss. A violation of § 8 (b)(4)
(ii)(B) would not be established, merely because re-
spondents’ picketing was effective to reduce Safeway’s

20 For example: If a public appeal directed only at a product
results in a decline of 259 in the secondary employer’s sales of that
product, the corresponding reduction of his purchases of the product
is due to his inability to sell any more. But if the appeal is broadened
to ask that the public cease all patronage, and if there is a 259
response, the secondary employer faces this decision: whether to
discontinue handling the primary product entirely, even though he
might otherwise have continued to sell it at the 759 level, in order
to prevent the loss of sales of other products.
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sales of Washington State apples, even if this led or might
lead Safeway to drop the item as a poor seller.

The judgment of the Court of Appeals is vacated and
the case is remanded with direction to enter judgment
setting aside the Board’s order.

It is so ordered.

MR. JusTicE Doucras took no part in the consideration
or decision of this case.

APPENDIX TO OPINION OF THE COURT.

“Notice to Storage [sic] Manager and Store Employees.

“We are advised that you are presently engaged in sell-
ing Washington State Apples.

“The 1960 crop of Washington State Apples is being
packed by non-union firms, including 26 firms in the
Yakima Valley. Prior to this year, the 26 Yakima Valley
firms had been parties to a collective bargaining contract
with Teamsters Union Local 760 of Yakima, Washington,
but this year, when a new contract was being negotiated,
the employers took the position that many of the basic
provisions of the prior contract, such as seniority, over-
time, protection against unjust discharge, grievance pro-
cedure and union security, should be weakened or elimi-
nated entirely. These extreme demands plus a refusal
to bargain in good faith led to a strike against the em-
ployer. The union made all possible efforts to avoid this
strike as did outside agencies who were assisting in the
negotiations. Even the Governor of the State of Wash-
ington, the Honorable Albert D. Rosellini, intervened
and suggested that the parties agree to a fact finding
committee or arbitration. The union agreed to these
proposals but the employers declined.

“The employer’s refusal to bargain in good faith has
caused the Seattle office of the National Labor Relations
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Board to prepare a complaint against the employers,
charging them with unfair labor practices in violation of
federal law.

“The strike at Yakima is still continuing and in order
to win this strike, we must ask the consuming public not
to purchase Washington State Apples.

“Therefore, we are going to place peaceful pickets at
the entrances to your store for the purpose of trying to
persuade the public not to buy Washington Apples.
These pickets are being instructed to patrol peacefully in
front of the consumer entrances of the store, to stay away
from the delivery entrances and not to interfere with the
work of your employees, or with deliveries to or pickups
from your store. A copy of the instructions which have
been furnished to the pickets is attached herewith.

“We do not intend that any of your employees cease
work as a result of the picketing. We ask that you ad-
vise your employees of our intentions in this respect,
perhaps by posting this notice on your store bulletin
board.

“If any of your employees should stop work as a result
of our program, or if you should have any difficulties as
far as pickups and deliveries are concerned, or if you ob-
serve any of the pickets disobeying the instructions which
they have been given, please notify the undersigned union
representative at once and we will take steps to see that
the situation is promptly corrected.

“As noted above, our information indicates that you
are presently selling Washington State Apples. If, how-
ever, this information is not correct and you are selling
apples exclusively from another state, please notify the
undersigned and we will see that the pickets are trans-
ferred to another store where Washington State Apples
are actually being sold.

“Thank you for your cooperation.”

The instructions to pickets read as follows:




LABOR BOARD v. FRUIT PACKERS. 75

58 Appendix to Opinion of the «Court.

“Instructions to Pickets.
“Dear Picket:

“You are being asked to help publicize a nationwide
consumer boycott aimed at non-union Washington State
Apples. To make this program a success your coopera-
tion is essential. Please read these instructions and
follow them carefully.

“1. At all times you are to engage in peaceful picket-
ing. You are forbidden to engage in any altercation,
argument, or misconduct of any kind.

“2. You are to walk back and forth on the sidewalk in
front of the consumer entrances to the grocery stores. If
a particular store is located toward the rear of a parking
lot, you are to ask the store manager for permission to
walk back and forth on the apron or sidewalk immedi-
ately in front of the store; but if he denies you this per-
mission, you are to picket only on the public sidewalk at
the entrances to the parking lot. As far as large ship-
ping centers are concerned, you will be given special
instruction for picketing in such locations.

“3. You are not to picket in front of or in the area of
any entrance to the store which is apparently set aside for
the use of store employees and delivery men. As noted
above, you are to limit your picketing to the consumer
entrances to the store.

“4. This union has no dispute with the grocery stores,
and you are forbidden to make any statement to the effect
that the store is unfair or on strike. You are also for-
bidden to request that the customers not patronize the
store. We are only asking that the customers not buy
Washington State apples, when they are shopping at the
store.

“5. Similarly, you are not to interfere with the work of
any employees in the store. If you are asked by these
employees what the picketing is about, you are to tell
them it is an advertising or consumer picket and that
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they should keep working. Likewise if you are asked by
any truck drivers who are making pickups or deliveries
what the picket is about, you are to advise that it is an
advertising or consumer picket and that it is not intended
to interfere with pickups or deliveries (i. e. that they are
free to go through).

“6. If you are given handbills to distribute, please dis-
tribute these handbills in a courteous manner and if the
customers throw them on the ground, please see that they
are picked up at once and that the area is kept clean.

“7. You are forbidden to use intoxicating beverages
while on duty or to have such beverages on your person.

“8. If a state official or any other private party should
complain to you about the picketing, advise them you
have your instructions and that their complaints should
be registered with the undersigned union representative.

“9. These instructions should answer most of your
questions concerning this program. However, if you
have any additional questions or if specific problems arise
which require additional instructions, please call the
undersigned.”

MRg. JusTice Brack, concurring.

Because of the language of § 8 (b)(4)(ii)(B) of the
National Labor Relations Act and the legislative history
set out in the opinions of the Court and of my Brother
HarLAN, T feel impelled to hold that Congress, in pass-
ing this section of the Act, intended to forbid the striking
employees of one business to picket the premises of a
neutral business where the purpose of the picketing is to
persuade customers of the neutral business not to buy
goods supplied by the struck employer. Construed in
this way, as I agree with Brother HarLAN that it must be,
I believe, contrary to his view, that the section abridges
freedom of speech and press in violation of the First
Amendment,
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“Picketing,” in common parlance and in § 8 (b)(4)
(ii)(B), includes at least two concepts: (1) patrolling,
that is, standing or marching back and forth or round
and round on the streets, sidewalks, private property, or
elsewhere, generally adjacent to someone else’s premises;
(2) speech, that is, arguments, usually on a placard, made
to persuade other people to take the picketers’ side of a
controversy. See MR. Justice DouGLAs concurring in
Bakery & Pastry Drivers v. Wohl, 315 U. S. 769, 775.
See also Hughes v. Superior Court, 339 U. S. 460, 464-465,
and concurring opinions at 469. While “the dissemina-
tion of information concerning the facts of a labor
dispute must be regarded as within that area of free
discussion that is guaranteed by the Constitution,” Thorn-
hill v. Alabama, 310 U. S. 88, 102, patrolling is, of course,
conduct, not speech, and therefore is not directly pro-
tected by the First Amendment. Tt is because picketing
includes patrolling that neither Thornhill nor cases that
followed it lend “support to the contention that peaceful
picketing is beyond legislative control.” Giboney v.
Empire Storage & Ice Co., 336 U. S. 490, 499-500. Cf.
Schneider v. State, 308 U. S. 147, 160-161. However,
when conduet not constitutionally protected, like patrol-
ling, is intertwined, as in picketing, with constitutionally
protected free speech and press, regulation of the non-
protected conduct may at the same time encroach on free-
dom of speech and press. In such cases it is established

1 Thornhill v. Alabama and Carlson v. California, 310 U. S. 106,
came down the same day. Neither held that picketing was constitu-
tionally immune from legislative regulation or complete proseription.
Thornhill held that a statute against picketing was too broad, inexact,
and imprecise to be enforceable, and Carlson held, 310 U. S, at 112,
“The sweeping and inexact terms of the ordinance disclose the threat
to freedom of speech inherent in its existence.” This principle of
Thornhill and Carlson has been uniformly followed. See, e. g.,
Edwards v. South Carolina, 372 U. S. 229; Henry v. City of Rock
Hill, 376 U. 8. 776.
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that it is the duty of courts, before upholding regulations
of patrolling, “to weigh the circumstances and to appraise
the substantiality of the reasons advanced in support of
the regulation of the free enjoyment of the rights” of
speech and press. Schneider v. State, 308 U. S., supra, at
161. Seealso,e.g.,N.A. A.C. P.v. Alabama ex rel. Pat-
terson, 357 U. S. 449, 460-462; N. A. A. C. P. v. Button,
371 U. S. 415, 438-439.

Even assuming that the Federal Government has power
to bar or otherwise regulate patrolling by persons on local
streets or adjacent to local business premises in the State
of Washington,? it is difficult to see that the section in
question intends to do anything but prevent dissemina-
tion of information about the facts of a labor dispute—
a right protected by the First Amendment. It would be
different (again assuming federal power) if Congress had
simply barred or regulated all patrolling of every kind
for every purpose in order to keep the streets around
interstate businesses open for movement of people and
property, Schneider v. State, supra, at 160-161; or to
promote the public safety, peace, comfort, or convenience,
Cantwell v. Connecticut, 310 U, S. 296, 304; or to protect
people from violenee and breaches of the peace by those
who are patrolling, Thornhill v. Alabama, supra, at 105.
Here the section against picketing was not passed for any
of these reasons. The statute in no way manifests any
government interest against patrolling as such, since the
only patrolling it seeks to make unlawful is that which is
carried on to advise the public, including consumers, that
certain products have been produced by an employer with

2 “Municipal authorities, as trustees for the public, have the duty
to keep their communities’ streets open and available for movement of
people and property, the primary purpose to which the streets are
dedicated.” Schneider v. State, 308 U. S. 147, 160. (Emphasis
supplied.) Cf. Allen-Bradley Local No. 1111 v. Wisconsin Employ-
ment Relations Board, 315 U. S. 740, 749,
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whom the picketers have a dispute. All who do not
patrol to publicize this kind of dispute are, so far as this
section of the statute is concerned, left wholly free to
patrol. Thus the section is aimed at outlawing free dis-
cussion of one side of a certain kind of labor dispute and
cannot be sustained as a permissible regulation of
patrolling. Cf. Carlson v. California, 310 U. S. 106, 112.

Nor can the section be sustained on the ground that it
merely forbids picketers to help carry out an unlawful or
criminal undertaking. Compare Giboney v. Empire
Storage & Ice Co., supra. For the section itself contains
a proviso which says that it shall not be construed “to
prohibit publicity, other than picketing, for the purpose of
truthfully advising the public, including consumers . . .
that a product or products are produced by an employer
with whom . . . [the picketers have] a primary dis-
pute . . . .” Thus, it is clear that the object of the
picketing was to ask Safeway customers to do something
which the section itself recognizes as perfectly lawful.
Yet, while others are left free to picket for other reasons,
those who wish to picket to inform Safeway customers of
their labor dispute with the primary employer, are barred
from picketing—solely on the ground of the lawful
information they want to impart to the customers.

In short, we have neither a case in which picketing is
banned because the picketers are asking others to do some-
thing unlawful nor a case in which all picketing is, for rea-
sons of public order, banned. Instead, we have a case
in which picketing, otherwise lawful, is banned only when
the picketers express particular views. The result is an
abridgment of the freedom of these picketers to tell a
part of the public their side of a labor controversy, a sub-
ject the free discussion of which is protected by the First
Amendment.

I cannot accept my Brother HARLAN’S view that the
abridgment of speech and press here does not violate the

729-256 O-65—10
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First Amendment because other methods of communica-
tion are left open. This reason for abridgment strikes
me as being on a par with holding that governmental sup-
pression of a newspaper in a city would not violate the
First Amendment because there continue to be radio
and television stations. First Amendment freedoms can
no more validly be taken away by degrees than by one
fell swoop.

For these reasons I concur in the judgment of the Court
vacating the judgment of the Court of Appeals and re-
manding the case with directions to enter judgment
setting aside the Board’s order.

Mg. JusticE HArRLAN, whom MR. JUSTICE STEWART
joins, dissenting.

The question in this case is whether a union involved
in a labor dispute with an employer may lawfully engage
in peaceful picketing at the premises of another employer
in order to dissuade its customers from purchasing prod-
ucts of the first employer dealt in by the picketed estab-
lishment. Such activity, in the parlance of labor law,
is known as secondary consumer picketing, the picketed
employer being called the “secondary employer” and the
other the “primary employer.”

The question is controlled by § 8 (b) of the National
Labor Relations Act® which makes it an unfair labor
practice for a union

“(4) ... (ii) to threaten, coerce, or restrain any
person engaged in commerce . . . where . . . an
object . . . is . .. (B) forcing or requiring any
person to cease using, selling . . . or otherwise deal-
ing in the products of any other producer, processor,

1 As amended by the Labor-Management Reporting and Disclosure
Act of 1959 (Landrum-Griffin Act) § 704 (a), 73 Stat. 542-543, 29
U. 8. C. (Supp. 1V, 1963) § 158 (b) (4).




LABOR BOARD ». FRUIT PACKERS. 81
58 HarraN, J., dissenting.

or manufacturer, or to cease doing business with any
other person . Ly
with a proviso that

“nothing contained in . . . [the above provisions]
shall be construed to prohibit publicity, other than
picketing, for the purpose of truthfully advising the

publie, including consumers . . . that a product
or products are produced by an employer with
whom . . . [the union] has a primary dispute and

are distributed by another employer, as long as such
publicity does not have an effect of inducing any
individual employed by any person other than the
primary employer in the course of his employment to
refuse to pick up, deliver, or transport any goods,
or not to perform any services, at the establishment
of the employer engaged in such distribution . . . .”
(Emphasis added.)

The Labor Board found the Union’s picketing at Safe-
way stores, though peaceful, unlawful per se under
§ 8 (b)(4)(i1)(B), and issued an appropriate order. The
Court of Appeals reversed, holding the picketing lawful
in the absence of any showing that Safeway had in fact
been “threatened, coerced, or restrained” (113 U. S. App.
D. C. 356, 360-363, 308 F. 2d 311, at pp. 315-318), and
remanded the case to the Board for further proceedings.
This Court now rejects (correctly, I believe) the Court of
Appeals’ holding, but nevertheless refuses to enforce the
Board’s order. It holds that although § 8 (b)(4)(ii)(B)
does automatically outlaw peaceful secondary consumer
picketing aimed at all products handled by a secondary
employer, Congress has not, with “the requisite clarity”
(ante, p. 63), evinced a purpose to prohibit such picket-
ing when directed only at the products of the primary
employer. Here the Union’s picketing related only to
Washington apples, not to all products carried by
Safeway.
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Being unable to discern in § 8 (b)(4)(ii)(B) or in its
legislative history any basis for the Court’s subtle nar-
rowing of these statutory provisions, I must respectfully
dissent.

1.

The Union’s activities are plainly within the letter of
subdivision (4)(ii) (B) of § 8 (b), and indeed the Court’s
opinion virtually concedes that much (ante, pp. 71-72).
Certainly Safeway is a “person” as defined in those subdi-
visions; indubitably “an object” of the Union’s conduct
was the “foreing or requiring” of Safeway, through the
picketing of its customers, “to cease . . . selling, han-
dling . . . or otherwise dealing in” Washington apples,
“the products of” another “producer”; and consumer
picketing is expressly excluded from the ameliorative
provisions of the proviso. See supra, pp. 80-81.

Nothing in the statute lends support to the fine dis-
tinction which the Court draws between general and
limited product picketing. The enactment speaks per-
vasively of threatening, coercing, or restraining any per-
son; the proviso differentiates only between modes of
expression, not between types of secondary consumer
picketing. For me, the Court’s argument to the contrary
is very unconvineing.

The difference to which the Court points between a
secondary employer merely lowering his purchases of the
struck product to the degree of decreased consumer de-
mand and such an employer ceasing to purchase one
product because of consumer refusal to buy any produets,
is surely too refined in the context of reality. It can
hardly be supposed that in all, or even most, instances
the result of the type of picketing involved here will be
simply that suggested by the Court. Because of the very
nature of picketing there may be numbers of persons who
will refuse to buy at all from a picketed store, either out
of economic or social conviction or because they prefer
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to shop where they need not brave a picket line. More-
over, the public can hardly be expected always to know
or ascertain the precise scope of a particular picketing
operation. Thus in cases like this, the effect on the sec-
ondary employer may not always be limited to a decrease
in his sales of the struck product. And even when that is
the effect, the employer may, rather than simply reducing
purchases from the primary employer, deem it more
expedient to turn to another producer whose product is
approved by the union.

The distinetion drawn by the majority becomes even
more tenuous if a picketed retailer depends largely or
entirely on sales of the struck product. If, for example,
an independent gas station owner sells gasoline purchased
from a struck gasoline company, one would not suppose
he would feel less threatened, coerced, or restrained by
picket signs which said “Do not buy X gasoline” than
by signs which said “Do not patronize this gas station.”
To be sure Safeway is a multiple article seller, but it can-
not well be gainsaid that the rule laid down by the Court
would be unworkable if its applicability turned on a cal-
culation of the relation between total income of the
secondary employer and income from the struck product.

The Court informs us that “Peaceful consumer picket-
ing to shut off all trade with the secondary employer
unless he aids the union in its dispute with the primary
employer, is poles apart from such picketing which only
persuades his customers not to buy the struck product,”
ante, p. 70. The difference was, it is stated, “well estab-
lished in the state cases by 1940,” ante, p. 64, note 7, that
is, before the present federal enactment. In light of these
assertions, it is indeed remarkable that the Court not only
substantially acknowledges that the statutory language
does not itself support this distinetion (ante, pp. 71-72)?

2 The Court seeks to find support for its limited interpretation of
the language of § 8 (b) (4) in Congress’ explicit mention of picketing
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but cites no report of Congress, no statement of a legis-
lator, not even the view of any of the many commentators
in the area, in any way casting doubt on the applicability
of § 8 (b)(4) (i1)(B) to picketing of the kind involved here.

L

The Court’s distinction fares no better when the legis-
lative history of §8 (b)(4)(ii)(B) is examined. Even
though there is no Senate, House, or Conference Report
which sheds light on the matter, that hardly excuses the
Court’s blinding itself to what the legislative and other
background materials do show. Fairly assessed they,
in my opinion, belie Congress’ having made the distine-
tion upon which the Court’s thesis rests. Nor can the
Court find comfort in the generalization that “ ‘In the
sensitive area of peaceful picketing Congress has dealt
explicitly with isolated evils which experience has estab-
lished flow from such picketing’”’ (ante, pp. 62-63); in
enacting the provisions in question Congress was address-
ing itself to a particular facet of secondary boycotting not
dealt with in prior legislation, namely, peaceful secondary
consumer picketing. I now turn to the materials which
illuminate what Congress had in mind.

in §8 (b)(7). Ante, p. 68. The answer to this is twofold: First,
§8 (b) (7) regulates only picketing (in the context of organizational
and recognitional disputes), while § 8 (b)(4) covers a wide range of
activities, of which picketing is only one. Second, even if the argu-
ment had substance, it would not aid the Court’s resolution of this
case. The Court recognizes that § 8 (b) (4) does make illegal per se
consumer picketing designed to accomplish a complete boyecott of the
secondary employer. It in effect admits, ante, pp. 71-72, that the
language “threaten, coerce, or restrain” does not suggest any distine-
tion between such picketing and that directed only at the struck
product. It follows, even on the Court’s own analysis, that the
breadth of the language of § 8 (b) (4) provides no support for a view
that Congress did not mean to render illegal per se the kind of picket-
ing involved here,
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It is clear that consumer picketing in connection with
secondary boycotting was at the forefront of the problems
which led to the amending of the Taft-Hartley Act by
the Labor-Management Reporting and Disclosure Act
of 1959. See, e. g., remarks of Senator MecClellan, 105
Cong. Ree. 3951, 1T Leg. Hist. 1007 ; remarks of Congress-
man Lafore, 105 Cong. Rec. 3928, II Leg. Hist. 1471;
remarks of Congressman Griffin, tnfra, note 4. During
Senate debate before passage of the Kennedy-Ervin bill,
Senator Humphrey criticized an amendment proposed by
Senator Goldwater to § 8 (b)(4) of the Taft-Hartley Act,
which reflected the position of the Administration and
was incorporated in substance in the Landrum-Griffin bill
passed by the House. He said:

“To distribute leaflets at the premises of a neutral
employer to persuade customers not to buy a struck
product is one form of consumer appeal. To peace-
fully picket the customer entrances, with a placard
asking that the struck product not be bought, is
another form. I fear that consumer picketing may
also be the target of the words ‘coerce, or restrain.’
I fear that, in addition to the existing foreclosure
of the union on strike from making any effective
appeal to the employees of the so-called neutral em-
ployer, the union by this amendment is now to be
effectively sealed off from even an appeal to the
consumers.” 105 Cong. Rec. 6232, II Leg. Hist,.
1037.

Reporting on the compromise reached by the Confer-
ence Committee on the Kennedy-Ervin and Landrum-
Griffin bills, Senator Kennedy, who chaired the Confer-
ence Committee, stated:

“[TThe House bill prohibited the union from carry-
ing on any kind of activity to disseminate informa-
tional material to secondary sites. They could not
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say that there was a strike in a primary plant. . . .
Under the language of the conference, [ultimately
resulting in present §8 (b)(4)(ii)(B)] we agreed
there would not be picketing at a secondary site.
What was permitted was the giving out of handbills
or information through the radio, and so forth.” 105
Cong. Rec. 17720, IT Leg. Hist. 1389.

Senator Morse, one day later, explained quite ex-

plicitly his objection to the relevant portion of the bill
reported out of the Conference Committee, of which he
was a member:

“This bill does not stop with threats and with
illegalizing the hot cargo agreement. It also makes
it illegal for a union to ‘coerce, or restrain.’ This
prohibits consumer picketing. What is consumer
picketing? A shoe manufacturer sells his product
through a department store. The employees of the
shoe manufacturer go on strike for higher wages.
The employees, in addition to picketing the manu-
facturer, also picket at the premises of the depart-
ment store with a sign saying, ‘Do not buy X shoes.’
This is consumer picketing, an appeal to the public
not to buy the product of a struck manufacturer.”
105 Cong. Ree. 17882, 1T Leg. Hist. 1426.°

Later the same day, Senator Kennedy spoke further

on the Conference bill and particularized the union rights
protected by the Senate conferees:

“(¢) The right to appeal to consumers by methods
other than picketing asking them to refrain from

3 Senator Morse continued by quoting Goldfinger v. Feintuch, 276
N. Y. 281, 11 N. E. 2d 910, which he believed established the legit-
vmacy of such picketing. The Court now cites the same case, ante,
p. 64, as a state decision recognizing the distinction on which the
opinion is based, apparently without reflecting on the anomaly that
the case is used in debate as an example of the kind of activity
§ 8 (b) (4) (i) (B) prohibits.
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buying goods made by nonunion labor and to refrain
from trading with a retailer who sells such goods.

“Under the Landrum-Griffin bill it would have
been impossible for a union to inform the customers
of a secondary employer that that employer or store
was selling goods which were made under racket
conditions or sweatshop conditions, or in a plant
where an economic strike was in progress. We were
not able to persuade the House conferees to permit
picketing in front of that secondary shop, but we
were able to persuade them to agree that the union
shall be free to conduct informational activity short
of picketing. In other words, the union can hand
out handbills at the shop, can place advertisements
in newspapers, can make announcements over the
radio, and can carry on all publicity short of having
ambulatory picketing in front of a secondary site.”
105 Cong. Rec. 17898-17899, II Leg. Hist. 1432.

The Court does not consider itself compelled by these
remarks to conclude that the Conference Committee
meant to prohibit all secondary consumer picketing. A
fair reading of these comments, however, can hardly leave
one seriously in doubt that Senator Kennedy believed this
to be precisely what the Committee had done; the Court’s
added emphasis on the word “and” (ante, p. 70) is, I
submit, simply grasping at straws, if indeed the phrase
relied on does not equally well lend itself to a disjunctive
reading. Cf. DeSylva v. Ballentine, 351 U. S. 570, 573.
The complicated role the Court assigns to the publicity
proviso (ante, pp. 70-71) makes even less understandable
its failure to accord to the remarks of Senator Kennedy
their proper due. The proviso, according to the Court’s
interpretation, is unnecessary in regard to picketing de-
signed to effect a boycott of the primary product and
comes into play only if a complete boycott of the second-
ary employer is sought. Had this ingenious interpreta-
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tion been intended, would not Senator Kennedy, who was
at pains to emphasize the scope of activities still left to
unions, have used it to refute the criticisms of Senator
Morse made only shortly before?

Further, Senator Goldwater spoke in favor of the Con-
ference bill and pointed out that in contrast to the Senate
bill, which he had opposed, “[t]he House bill . . . closed
up every loophole in the boycott section of the law includ-
ing the use of a secondary consumer picket line . . . .”
105 Cong. Rec. 17904, 1T Leg. Hist. 1437.

The Court points out that the Senate had no Confer-
ence Report when it passed the compromise bill and that
it had only Senator Kennedy’s statement of the purpose
of the proviso. (Ante, pp. 69-70.) But I am wholly at
a loss to understand how on that premise (particularly
when Senator Kennedy’s remarks are supplemented by the
comments of one Senator (Morse) who thought the final
bill too harsh and those of another (Goldwater) who be-
lieved the Senate bill too weak) one can conclude that
the members of the Senate did not mean by their vote to
outlaw all kinds of secondary consumer picketing.

A reading of proceedings in the House of Representa-
tives leads to a similar conclusion regarding the intent of
that body. In criticism of the Landrum-Griffin bill, Con-
gressman Madden stated, “It would prohibit any union
from advising the public that an employer is unfair to
labor, pays substandard wages, or operates a sweat-
shop . . ..” 105 Cong. Rec. 15515, IT Leg. Hist. 1552.
Since the theory of the majority regarding the publicity
proviso adopted by the Conference is that it is redundant
in situations where the union seeks only a boycott of the
struck product, the sweep of Congressman Madden’s com-
ment is plainly at odds with the Court’s view of § 8 (b)
(4) (i) (B).

Indicative of the contemporaneous understanding is an
analysis of the bill prepared by Congressmen Thompson
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and Udall and inserted in the Congressional Record, in
which a hypothetical case, as directly in point as the
department store example used by Senator Morse, is
suggested :

“Suppose that the employees of the Coors Brew-
ery were to strike for higher wages and the company
attempted to run the brewery with strikebreakers.
Under the present law, the union can ask the public
not to buy Coors beer during the strike. It can
picket the bars and restaurants which sold Coors
beer with the signs asking the public not to buy the
product. It can broadeast the request over the radio
or in newspaper advertisements.

“The Landrum bill forbids this elementary free-
dom to appeal to the general public for assistance in
winning fair labor standards.” 105 Cong. Rec. 15540,
IT Leg. Hist. 1576.

The majority (ante, pp. 67-68) relies on remarks made
by Congressman Griffin, the bill’s co-sponsor. When read
in context what seems significant about them is that the
Congressman nowhere suggests that there can be some
kind of consumer picketing which does not coerce or re-
strain the secondary employer. Nor does he intimate
any constitutional problem in prohibiting picketing that
follows the struck product.*

4 The colloquy between Congressmen Griffin and Brown on the
Landrum-Griffin bill, from which the excerpt of the Court is taken,
reflects a plain intent to outlaw consumer picketing; the caveat
regarding the right of free speech appears to be only an acknowledg-
ment of the general principle that any legislation is subject to
constitutional limitations:

“Mr. BROWN of Ohio. . . .

“My question concerns the picketing of customer entrances to
retail stores selling goods manufactured by a concern under strike.
Would that situation be prohibited under the gentleman’s bill?

“Mr. GRIFFIN. Let us take for example the case that the
President talked about in his recent radio address. A few news-
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After passage of the Landrum-Griffin bill, Congress-
man Thompson presented to the House an analysis of the
differences between the House and Senate bills prepared

papers reported that the secondary boycott described by the Presi-
dent would be prohibited under the present act. It will be recalled
that the case involved a dispute with a company that manufactured
furniture. Let us understand that we are not considering . . . the
right to picket at the manufacturing plant where the dispute exists.

“Mr. BROWN. That is right. We are looking only at the prob-
lem of picketing at a retail store where the furniture is sold.

“Mr. GRIFFIN. Then, we are not talking about picketing at
the place of the primary dispute. We are concerned about picketing
at a store where the furniture is sold. Under the present law, if
the picketing happens to be at the employee entrance so that clearly
the purpose of the picketing is to induce the employees of the second-
ary employer not to handle the produets of the primary employer,
the boycott could be enjoined.

“However, if the picketing happened to be around at the customer
entrance, and if the purpose of the picketing were to coerce the em-
ployer not to handle those goods, then under the present law, because
of technical interpretations, the boycott would not be covered.

“Mr. BROWN. In other words, the Taft-Hartley Act does not
cover such a situation now?

“Mr. GRIFFIN. The way it has been interpreted.

“Mr. BROWN. But the Griffin-Landrum bill would ?

“Mr. GRIFFIN. Our bill would; that is right. If the purpose
of the picketing is to coerce or to restrain the employer of that
second establishment, to get him not to do business with the manu-
facturer—then such a boycott could be stopped.

“Mr. BROWN. ... Would that same rule apply to the picketing
at the customer entrances, for instance, of plumbing shops, or news-
papers that might run the advertising of these concerns, or radio
stations that might carry their program?

“Mr. GRIFFIN. Of course, this bill and any other bill is limited
by the constitutional right of free speech. If the purpose of the
picketing is to coerce the retailer not to do business with the manu-
facturer, whether it is plumbing—

“Mr. BROWN. Advertising.

“Mr. GRIFFIN. Advertising, or anything else, it would be covered
by our bill. It is not covered now.” 105 Cong. Rec. 15672-15673,
IT Leg. Hist, 1615,
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by Senator Kennedy and himself. This described the
nature of secondary boycotts:

“In all cases of secondary boycotts two employers
are involved. The union brings pressure upon the
employer with whom it has a dispute (called the
‘primary’ employer) by inducing the employees of
another employer (called the ‘secondary’ employer)
to go on strike—or the customers not to patronize—
until the secondary employer stops dealing with the
primary employer. Or the union may simply induce
the employees of the secondary employer to refuse
to handle or work on goods—or the customers not
to buy—coming from the primary employer as a way
of putting pressure upon him.” 105 Cong. Reec.
16589, 11 Leg. Hist. 1706. (Emphasis added.)

The prepared analysis then discusses the effect of the
House bill on consumer picketing, 105 Cong. Rec. 16591,
II Leg. Hist. 1708. To describe activities outlawed by
the House bill, it uses the same “Coors beer” hypo-
thetical which the earlier analysis had employed. This
analysis shows beyond peradventure that Senator Ken-
nedy did believe the language of the bill to proseribe
all consumer picketing and indicates that this view was
squarely placed before the House. The Court adverts to
this analysis (ante, p. 69), as the genesis of the pub-
licity proviso, but fails to acknowledge the difficulty of
squaring the great concern of the Senate conferees to pro-
tect freedom of communication with the Court’s supposi-
tion that the House bill closed off no lines of communica-
tion so long as the union appeal was limited to boycott
of the struck products.

Congressman Griffin placed in the Congressional Rec-
ord, 105 Cong. Rec. 18022, IT Leg. Hist. 1712, a prelimi-
nary report on the Conference agreement. A summary
analysis of Taft-Hartley amendments states that the
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House bill “Prohibits secondary customer picketing at
retail store which happens to sell product produced by
manufacturer with whom union has dispute.” The Con-
ference agreement, according to this summary, “Adopts
House provision with clarification that other forms of pub-
licity are not prohibited; also clarification that picketing
at primary site is not secondary boycott.”

When Congressman Thompson spoke to the Confer-
ence agreement, he reiterated his view of the House bill
and of its modification, 105 Cong. Rec. 18133, II Leg.
Hist. 1720, 1721. Specifically he stated, “All appeals for
a consumer boycott would have been barred by House
bill.”

In the light of the foregoing, I see no escape from the
conclusion that § 8 (b)(4)(ii)(B) does prohibit all con-
sumer picketing. There are, of course, numerous times
in the debates of both houses in which consumer picket-
ing is referred to generally or the reference is made with
an example of an appeal to consumers not to purchase at
all from the secondary employer. But it is remarkable
that every time the possibility of picketing of the sort
involved in this case was considered, it was assumed to be
prohibited by the House bill. Admittedly, in the House,
appeals to refrain from purchase of the struck product
were discussed only by opponents of the House bill; how-
ever, only one of two inferences can be drawn from the
silence of the bill’s supporters. Either the distinction
drawn by this Court was not considered of sufficient
significance to require comment, or the proponents
recognized a difference between the two types of con-
sumer picketing but assumed that the bill encompassed
both. TUnder either supposition, the conclusion reached
by the Court in regard to the picketing involved here is
untenable,
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III1.

Under my view of the statute the constitutional issue
is therefore reached. Since the Court does not discuss it,
I am content simply to state in summary form my reasons
for believing that the prohibitions of § 8 (b)(4)(ii)(B),
as applied here, do not run afoul of constitutional limita-
tions. This Court has long recognized that picketing is
“inseparably something more [than] and different” from
simple communication. Hughes v. Superior Court, 339
U. S. 460, 464; see, e. g., Building Service Employees v.
Gazzam, 339 U. S. 532, 537; Bakery Drivers v. Wohl, 315
U. S. 769, 776 (concurring opinion of Doucras, J.). Con-
gress has given careful and continued consideration to the
problems of labor-management relations, and its attempts
to effect an accommodation between the right of unions
to publicize their position and the social desirability of
limiting a form of communieation likely to have effects
caused by something apart from the message communi-
cated, are entitled to great deference. The decision of
Congress to prohibit secondary consumer picketing dur-
ing labor disputes is, I believe, not inconsistent with the
protections of the First Amendment, particularly when,
as here, other methods of communication are left open.®

Contrary to my Brother Brack, I think the fact that
Congress in prohibiting secondary consumer picketing has
acted with a discriminating eye is the very thing that
renders this provision invulnerable to constitutional
attack. That Congress has permitted other picketing
which is likely to have effects beyond those resulting
from the “communicative” aspect of picketing does not,
of course, in any way lend itself to the conclusion that

5] mean to intimate no view on the constitutionality of the regu-
lation or prohibition of picketing which publicizes something other
than a grievance in a labor-management dispute.
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Congress here has aimed to “prevent dissemination of in-
formation about the facts of a labor dispute” (ante, p.
78). Even on the highly dubious assumption that the
“non-speech” aspect of picketing is always the same what-
ever the particular context, the social consequences of the
“non-communicative” aspect of picketing may certainly
be thought desirable in the case of “primary” picketing
and undesirable in the case of “secondary” picketing, a
judgment Congress has indeed made in prohibiting sec-
ondary but not primary picketing.
T would enforce the Board’s order.
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UNITED STATES v. WELDEN.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF MASSACHUSETTS.

No. 235. Argued February 27, 1964.—
Decided April 20, 1964.

An indictment against appellee under the Sherman Act and Con-
spiracy Act concerned matters about which he had previously testi-
fied before a congressional subcommittee. The District Court
dismissed the indictment, upholding appellee’s contention that
prosecution was barred under the immunity provision of the Act
of February 25, 1903, providing that no person shall be prosecuted
on account of any matter concerning which he testifies “in any
proceeding, suit, or prosecution” under the Sherman Act and other
specified statutes. Held: Appellee’s testimony before the congres-
sional subcommittee did not immunize him from prosecution, the
Act of February 25, 1903, as amended in 1906, confining immunity
to persons who testify in judicial proceedings under oath and in
response to a subpoena.

215 F. Supp. 656, reversed and remanded.

Irwin A. Seibel argued the cause for the United States.
With him on the brief were Acting Solicitor General
Spritzer, Assistant Attorney General Orrick and Robert
B. Hummel.

George H. Lewald argued the cause for appellee. With
him on the brief were Edward B. Hanify and Alan D.
Hakes.

Mg. JusTicE GoLpBERG delivered the opinion of the
Court.

This appeal presents the question of whether a person
who has testified under subpoena before a congressional
committee investigating the operation of the Antitrust
Acts has testified in a “proceeding, suit, or prosecution
under said Acts” thereby acquiring immunity from prose-
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cution under the Act of February 25, 1903, 32 Stat. 854,
904.

The facts are undisputed. On September 6, 1962,
appellee, along with other individuals and corporations,
was indicted on charges of conspiring to fix milk prices and
to defraud the United States, in violation of § 1 of the
Sherman Act, 26 Stat. 209, as amended, 15 U. S. C. § 1,
and the Conspiracy Act, 62 Stat. 701, 18 U. S. C. § 371.
Appellee moved to dismiss the indictment on the ground,
inter alia, that the prosecution was barred under the
immunity provision of the Act of February 25, 1903,
because he had previously testified before a subcommittee
of the House Select Committee on Small Business con-
cerning matters covered by the indictment. The Gov-
ernment opposed the motion to dismiss contending that
the immunity provision of the Act of February 25, 1903,
extends only to judicial proceedings and not to hearings
before congressional committees.? The District Court for
the District of Massachusetts, rejecting the Government’s
contention, dismissed the indictment against appellee.
The Government appealed the dismissal directly to this
Court pursuant to the Criminal Appeals Act, 62 Stat.
844 as amended, 18 U. S. C. § 3731. Probable jurisdic-
tion was noted. 375 U. S. 809.

We hold, for the reasons stated below, that the immu-
nity provision of the Act of February 25, 1903, applies
only to persons testifying in judicia! proceedings, not to
persons testifying before committees or subcommittees of
Congress.

The immunity provision in question was enacted as
part of an appropriations act which declared:

“That for the enforcement of the provisions of
the Act entitled ‘An Act to regulate commerce,’

1 The relevant portion of this Act is set forth on pp. 96-97.
2 The Government concedes that the testimony given before the
subcommittee related to matters charged in the indictment.
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approved February fourth, eighteen hundred and
eighty-seven, and all Acts amendatory thereof or
supplemental thereto, and of the Act entitled ‘An
Act to protect trade and commerce against unlawful
restraints and monopolies,” approved July second,
eighteen hundred and ninety, and all Acts amenda-
tory thereof or supplemental thereto, and sections
seventy-three, seventy-four, seventy-five, and sev-
enty-six of the Act entitled ‘An Act to reduce taxa-
tion, to provide revenue for the Government, and
other purposes,’ approved August twenty-seventh,
eighteen hundred and ninety-four, the sum of five
hundred thousand dollars, to be immediately avail-
able, is hereby appropriated, out of any money in
the Treasury not heretofore appropriated, to be ex-
pended under the direction of the Attorney-General
in the employment of special counsel and agents of
the Department of Justice to conduct proceedings,
suits, and prosecutions under said Acts in the courts
of the United States: Provided, That no person shall
be prosecuted or be subjected to any penalty or for-
feiture for or on account of any transaction, matter,
or thing concerning which he may testify or produce
evidence, documentary or otherwise, in any proceed-
ing, suit, or prosecution under said Acts. . ..’ 32
Stat. 903-904. (Emphasis added.)

By any common-sense reading of this statute, the words
“any proceeding, sutt, or prosecution under said Acts” in
the proviso plainly refer to the phrase “proceedings, suits,
and prosecutions under said Acts in the courts of the
United States,” in the previous clause. The words
“under said Acts” confirm that the immunity provision
is limited to judicial proceedings, which are brought
“under” specific existing acts, such as the Sherman Act or
the Commerce Act. Congressional investigations, al-
though they may relate to specific existing acts, are not
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generally so restricted in purpose or scope as to be spoken
of as being brought “under” these Acts.?

In Hale v. Henkel, 201 U. S. 43, decided only three
years after the passage of the Act of February 25, 1903,
this Court construed that Act in accordance with the
plain meaning of its words as follows:

“While there may be some doubt whether the
examination of witnesses before a grand jury is a
suit or prosecution, we have no doubt that it is a
‘proceeding’ within the meaning of this proviso.
The word should receive as wide a construction as is
necessary to protect the witness in his disclosures,
whenever such disclosures are made in pursuance of
a judicial inquiry, whether such inquiry be insti-
tuted by a grand jury, or upon the trial of an indict-
ment found by them.” Id., at 66. (Emphasis
added.)

We conclude, therefore, that as enacted the Act of Feb-
ruary 25, 1903, applies only to judicial proceedings.*

3 Congressional hearings are generally conducted under the Legis-
lative Reorganization Act of 1946, 60 Stat. 812, under the rules or
regulations of either House, or, as in the present case, under a special
resolution. H. Res. 51, 86th Cong., 1st Sess., 105 Cong. Rec. 1785.

4 This Act, as codified, appears at 15 U. S. C. §32. The codifica-
tion, which has not been enacted into positive law, eliminates the
appropriation provision of the Act which by its terms was of no
effect after June 30, 1904. The codification makes no other change.
61 Stat. 638, 1 U. S. C. § 204 (a), declares that the United States
Code establishes “prima facie the laws of the United States, general
and permanent in their nature . . . Provided, however, That when-
ever titles of such Code shall have been enacted into positive law the
text thereof shall be legal evidence of the laws therein contained, in
all the courts . . ..” This Court, in construing that statute has
said that “the very meaning of ‘prima facie’ is that the Code cannot
prevail over the Statutes at Large when the two are inconsistent.”
Stephan v. United States, 319 U. 8. 423, 426. Even where Congress
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Appellee does not really dispute this. His basic con-
tention, which is not accepted by any member of the
Court,’ is that the 1906 immunity statute ® amended the
Act of February 25, 1903, to extend immunity to persons
who testified in nonjudicial as well as judicial proceed-
ings. He does not contend that the 1906 statute, by its
terms, so amended the 1903 Act. He offers the following
interpretation of the events leading up to the enactment
of the 1906 statute in support of the contention that the
1903 Act was amended by impliecation to extend to non-
judicial proceedings. In the case of United States v.
Armour & Co., 142 F. 808, decided three years after
the enactment of the 1903 Act, the United States District
Court for the Northern District of Illinois held that cer-
tain defendants had been immunized from prosecution
under the Antitrust Laws by giving unsubpoenaed and
unsworn testimony in a nonjudicial investigation con-

has enacted a codification into positive law, this Court has said
that the

“change of arrangement, which placed portions of what was originally
a single section in two separated sections cannot be regarded as alter-
ing the scope and purpose of the enactment. For it will not be in-
ferred that Congress, in revising and consolidating the laws, intended
to change their effect unless such intention is clearly expressed.”
Fourco Glass Co. v. Transmirra Corp., 353 U. S. 222, 227, quoting
Anderson v. Pacific Coast S. S. Co., 225 U. S. 187, 198-199.

Certainly where, as here, the “change of arrangement” was made
by a codifier without the approval of Congress, it should be given
no weight. “If construction [of a section of the United States Code
which has not been enacted into positive law] is necessary, recourse
must be had to the original statutes themselves.” Murrell v. Western
Union Tel. Co., 160 F. 2d 787, 788. Accordingly, in order to construe
the immunity provision of the Appropriations Act of February 25,
1903, we must read it in the context of the entire Act, rather than
in the context of the “arrangement” selected by the codifier.

5 See dissenting opinion of Mr. JusTIicE BLACK, post, at 113, note 11.

6 The text of the 1906 statute is set forth infra, note 9.
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ducted by the Commissioner of Corporations,” an official
of the Department of Commerce and Labor.® Congres-
sional reaction to this decision was immediate and
adverse, and within four months Congress enacted the
1906 immunity statute.” This statute specifically limited
immunity under existing immunity statutes to persons
testifying under oath and in obedience to subpoena.'
Appellee contends that the purpose of Congress in enact-
ing the 1906 statute was to remedy the objectionable
features of the Armour decision, and that since the statute
did not “remedy”’ the court’s holding that immunity could
be obtained by testifying in a nonjudicial proceeding, it
follows that Congress did not regard that holding as
objectionable. He asks us to conclude, therefore, that

7 This conclusion was reached after the taking of testimony. Ac-
cordingly, the Government ecould not appeal the trial court’s directed
verdict of acquittal.

8 The Armour case arose before the creation of independent Depart-
ments of Labor and of Commerce.

9 The full text of the 1906 Act is as follows.

“Be it enacted by the Senate and House of Representatives of the
United States of America tn Congress assembled, That under the
immunity provisions in the Act entitled ‘An Act in relation to testi-
mony before the Interstate Commerce Commission,” and so forth,
approved February eleventh, eighteen hundred and ninety-three, in
section six of the Act entitled ‘An Act to establish the Department
of Commerce and Labor, approved February fourteenth, nineteen
hundred and three, and in the Aect entitled ‘An Act to further regu-
late commerce with foreign nations and among the States,” approved
February nineteenth, nineteen hundred and three, and in the Act
entitled ‘An Act making appropriations for the legislative, executive,
and judicial expenses of the Government for the fiscal year ending
June thirtieth, nineteen hundred and four, and for other purposes,’
approved February twenty-fifth, nineteen hundred and three, immu-
nity shall extend only to a natural person who, in obedience to a
subpoena, gives testimony under oath or produces evidence, docu-
mentary or otherwise, under oath.” 34 Stat. 798, 15 U. S. C. § 33.

10 See discussion of these events in United States v. Monia, 317 U. S.
424, 428-429.
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“proceeding” as used in the immunity provision of the
Act of February 25, 1903, must now be read to include
nonjudicial as well as judicial proceedings.

This argument erroneously assumes that the Armour
decision rested on a construction of “proceeding, suit, or
prosecution” in the immunity provision of the Act of
February 25, 1903. A reading of that decision reveals,
however, that it rested primarily on the Commerce and
Labor Act, which contained a specific grant of immunity
to persons who testified in investigations, admittedly
nonjudicial, conducted by the Commissioner of Corpora-
tions.®* In deciding the Armour case, the court felt it

11 “An Act To establish the Department of Commerce and Labor”
provided in relevant part:

“In order to accomplish the purposes declared in the foregoing
part of this section, the said Commissioner shall have and exercise
the same power and authority in respect to corporations, joint stock
companies and combinations subject to the provisions hereof, as is
conferred on the Interstate Commerce Commission in said ‘Act to
regulate commerce’ and the amendments thereto in respect to com-
mon carriers so far as the same may be applicable, including the right
to subpoena and compel the attendance and testimony of witnesses
and the production of documentary evidence and to administer oaths.
All the requirements, obligations, liabilities, and immunities imposed
or conferred by said ‘Act to regulate commerce’ and by ‘An Act in
relation to testimony before the Interstate Commerce Commission,’
and so forth, approved February eleventh, eighteen hundred and
ninety-three, supplemental to said ‘Act to regulate commerce,” shall
also apply to all persons who may be subpoenaed to testify as wit-
nesses or to produce documentary evidence in pursuance of the
authority conferred by this section.” 32 Stat. 825, 828.

The Act of February 11, 1893, provides in relevant part:

“That no person shall be excused from attending and testifying or
from producing books, papers, tariffs, contracts, agreements and doc-
uments before the Interstate Commerce Commission, or in obedience
to the subpoena of the Commission, whether such subpoena be signed
or issued by one or more Commissioners, or in any cause or pro-
ceeding, criminal or otherwise, based upon or growing out of any
alleged violation of the act of Congress, entitled, ‘An act to regulate
commerce,” approved February fourth, eighteen hundred and eighty-
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“necessary to look into the purposes of Congress in pass-
ing the commerce and labor act in order that the court
may determine what construction will best carry out the
legislative intent.” 142 F. at 819. After a detailed
analysis of that statute and its history, the court con-
cluded that the Commerce and Labor Act was dispositive
of the case and that defendants were entitled to immunity
thereunder. Following this conclusion, the judge added
a brief paragraph in which he said, without analyzing (or
even quoting) the language or history of the Act of Feb-
ruary 25, 1903, that he was “of opinion” that the
defendants would also be entitled to immunity under
that Act as well. Id., at 826.2> In the very next para-

seven, or of any amendment thereof on the ground or for the reason
that the testimony or evidence, documentary or otherwise, required
of him, may tend to criminate him or subject him to a penalty or
forfeiture. But no person shall be prosecuted or subjected to any
penalty or forfeiture for or on account of any transaction, matter or
thing, concerning which he may testify, or produce evidence, docu-
mentary or otherwise, before said Commission, or in obedience to its
subpoena, or the subpoena of either of them, or in any such case or
proceeding: Provided, That no person so testifying shall be exempt
from prosecution and punishment for perjury committed in so
testifying.” 27 Stat. 443-444.

12 Although Congressman Littlefield referred to this dictum in
the debate on the House version of the bill, 40 Cong. Rec. 8738,
he did not intimate that the 1903 Act was applicable to congres-
sional investigations or that the purpose of the 1906 Act was to
make it so applicable. On the contrary, Congressman Littlefield
stated that the sole purpose of the Act was to limit immunity to
subpoenaed and sworn testimony. He specifically said, moreover,
that the 1906 Act and the Acts which it amended were intended to
apply only to a “criminal prosecution . . . [and to investigations
conducted by] the Interstate Commerce Commission . . . or by the
Commissioner of Corporations . . . ,” and that the 1906 Act was
intended to assure that no “person shall have the power to offer
immunity to a witness except the Government of the United States
or some officer acting in behalf thereof.” Id., at 8739. This lan-
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graph, however, the judge again described the opinion as
resting on ‘“‘the construction here given to the commerce
and labor law . . . .” [Ibid.

The controversial feature of the Armour decision, and
the only one which Congress was interested in remedy-
ing, was the holding that unsubpoenaed and unsworn
testimony came within “the purposes of Congress in pass-
ing the commerce and labor act . . . .” 142 F., at 819.
Congress wanted to be certain that persons anticipating
indictment could not immunize themselves from prosecu-
tion by volunteering to give unsworn testimony.** There
was nothing controversial about the court’s holding that
immunity could result from testimony given in an inves-
tigation conducted by the Commissioner of Corporations,
since the Commerce and Labor Aect specifically granted
immunity for testimony given in such an investigation.

It is not at all significant, therefore, that Congress,
while “remedying” the Armour holding that immunity
could be obtained from testimony which was unsworn
and voluntary, did not “remedy” the holding that immu-
nity could result from testimony given in nonjudi-
cial investigations conducted by the Commissioner of
Corporations.

guage, in its context, would not seem to include members or Com-
mittees of Congress. See also H. R. Rep. No. 3797, 59th Cong., 1st
Sess. Furthermore, even if we were to assume arguendo that the
Armour decision was based on a construction of the Act of February
25, 1903, we would be hesitant to accept appellee’s argument that the
failure of Congress to overrule that construction resulted in an amend-
ment by implication. Amendments by implication, like repeals by im-
plication, are not favored. See 1 Sutherland, Statutory Construction
(3d ed.) 365-366 (citing cases). As this Court said in Jones v.
Liberty Glass Co., 332 U. S. 524, 534: “We do not expect Congress
to make an affirmative move every time a lower court indulges in an
erroneous interpretation. In short, the original legislative language
speaks louder than such judicial action.”
13 See United States v. Monia, supra, at 429.
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Congress, in enacting the 1906 statute, did not manifest
any intent to enlarge the reach of the immunity provi-
sion of the Act of February 25, 1903, to include nonjudi-
cial proceedings. The purpose of the 1906 statute was
not to define the type of proceeding in which immunity,
under existing statutes, could be obtained. Its sole pur-
pose was to define the type of testimony for which im-
munity, under existing statutes, could be obtained. This
is all Congress was asked to do by President Theodore
Roosevelt in his message recommending the legislation
which became the 1906 statute. In his message the
President said:

“It has hitherto been supposed that the immunity
conferred by existing laws was only upon persons
who, being subpoenaed, had given testimony or pro-
duced evidence . . .

“But Judge Humphrey [the district judge who de-
cided the Armour case] holds that if the Commis-
sioner of Corporations (and therefore if the Inter-
state Commerce Commission), in the course of any
investigations prescribed by Congress, asks any
questions of a person, not called as a witness, or asks
any questions of an officer of a corporation, not called
as a witness, with regard to the action of the corpo-
ration on a subject out of which prosecutions may
subsequently arise, then the fact of such questions
having been asked operates as a bar to the prose-
cution of that person or of that officer of the corpo-
ration for his own misdeeds. Such interpretation
of the law comes measurably near making the law a
farce, and I therefore recommend that the Congress
pass a declaratory act stating its real intention.”
H. R. Doe. No. 706, 59th Cong., 1st Sess.

The limited purpose of the 1906 Act is also apparent from
the response made by Senator Knox, the manager of the
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bill which became the 1906 Act,* to a statement made by
Senator Daniel, a critic of immunity legislation. Senator
Daniel said:

“T suppose that the bill under consideration as it
reads now applies only to persons who testify in a
judicial proceeding or to those who are responding
to some body such as a Congressional committee that
has the right to enforce an answer from a witness.”

“I should like very much to hear from the patron
of this bill some statement as to the present state of
the law and as to the benefits to be derived from the
bill.”

Senator Knox responded as follows:

“Mr. President, the purpose of this bill is clear,
and its range is not very broad. It is not intended
to cover all disputed provisions as to the rights of
witnesses under any ecircumstances, except those
enumerated in the bill itself. . . .

“Mr. President, the whole purpose of this bill is
to define the right of the witness as we thought it
was defined in the statute which I have read, and to
say, as the statute said, but to say it even more
clearly and emphatically, that the immunity shall

14 The Senate version of the bill prevailed in conference and was
adopted. See H. R. Rep. No. 5049, 59th Cong., 1st Sess.

15 Senator Daniel’s supposition that the 1906 Act “applies” to
congressional committees was probably based on the erroneous
assumption that the 1906 Act, in addition to amending the Acts to
which it made specific reference, see note 9, supra, also amended 12
Stat. 333 which provided that: “the testimony of a witness examined
and testifying before either House of Congress, or any committee
of either House of Congress, shall not be used as evidence in any
criminal proceeding against such witness in any court of justice . .. .”
This statute was superseded in 1954 by 68 Stat. 745, 18 U. S. C.
§ 3486.
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only extend to witnesses who have been subpoenaed
to produce books and papers or subpoenaed to give
testimony. The essence of the whole act is found in
lines 18, 19, and 20, on page 2, which read that these
immunity provisions—only the immunity provisions
under the interstate commerce act and under the
Commerce and Labor act, not the general immu-
nity that the citizen enjoys in judicial proceedings,
but merely in relation to the proceedings of these two
great bureaus of the Government—"‘shall extend only
to a natural person.’ That is, that a corporation is
not to have the benefit of the immunity provisions,
but they—‘shall extend only to a natural person who,
in obedience to a subpoena, gives testimony under
oath or produces evidence, documentary or other-
wise, under oath.”” 40 Cong. Reec. 7657-7658.1°

This Court in United States v. Monia, 317 U. S, 424,
429-430, recognized that “the sole purpose” of the 1906
statute was to limit immunity to persons “who, in obedi-
ence to a subpoena, testified or produced evidence under
oath,” so that the decision whether or not to grant im-
munity would be that of the appropriate “Government
officials,” rather than of private citizens anticipating
indictment.?’

16 Although the 1906 amendment referred to the Act of February
25, 1903, along with other immunity statutes, in limiting immu-
nity to persons testifying under oath and in response to subpoena,
Senator Knox was correct in suggesting that the Amendment would
have little, if any, application to judicial testimony which is commonly
sworn and subpoenaed.

17 In Monia, which involved a grand jury investigation, the appro-
priate “Government officials” were the Attorney General and his
subordinates. In Armour the appropriate government official was
the Commissioner of Corporations. Congress may of course desig-
nate its own members as appropriate officials, as it has in fact done
in certain limited situations not here involved, see note 18, infra.

It is true that the Monia opinion, with regard to the issue raised
in that case, considered the 1903 Act as having the same effect as
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We conclude, therefore, that the 1906 statute did not,
either expressly or implicitly, extend the immunity pro-
vision of the Act of February 25 1903, to include non-
judicial proceedings. The 1906 Act simply limited im-
munity to persons testifying under oath and in response
to subpoena.

Our decision today is based solely on the language and
legislative history of the relevant congressional enact-
ments. Congress has extended immunity, with careful
safeguards, to persons testifying before congressional
committees in certain limited situations not here in-
volved.” Where Congress, however, has limited immu-
nity to persons testifying in judicial proceedings, as it
has plainly done here, it is not for the courts to extend
the scope of the immunity.

The District Court erred, therefore, in holding that
appellee’s testimony before a congressional subcommittee
had immunized him from prosecution. The judgment
dismissing the indietment is reversed and the case re-
manded for proceedings in conformity with this opinion.

It s so ordered.

MRg. Justice Brack, with whom MRg. Justice DoucLas
joins, dissenting.

The appellee was indicted for conspiracy * and viola-
tion of § 1 of the Sherman Act? shortly after he had

the Interstate Commerce Act. The issue in that case was whether
a witness was required to claim his privilege against self-incrimina-
tion as a condition of obtaining immunity. It is undisputed that the
1906 Act standardized the rules relating to the types of testimony
which would be privileged under the Interstate Commerce Act, the
Commerce and Labor Act, and the Act of February 25, 1903. The
1906 Act did not, however, standardize (or alter) the types of pro-
ceedings in which immunity could be obtained.

18 See Immunity Act of 1954, 68 Stat. 745, 18 U. S. C. § 3486.

162 Stat. 701, 18 U. S. C. § 371.

226 Stat. 209, as amended, 15 U. S. C. § 1.
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appeared and testified about the alleged violation before a
Committee of Congress in obedience to its subpoena.
The District Court dismissed the indictment on the
ground that the prosecution was barred by the Antitrust
Immunity Act of February 25, 1903,° as amended in
1906.* The Immunity Act provides:

“. . . no person shall be prosecuted or be subjected
to any penalty or forfeiture for or on account of any
transaction, matter, or thing concerning which he
may testify or produce evidence, documentary or
otherwise, in any proceeding, suit, or prosecution
under said [Interstate Commerce or Antitrust ®]
ACts e

The 1903 Act was amended in 1906 so as to limit its appli-
cation “only to a natural person who, in obedience to a
subpoena, gives testimony under oath or produces evi-
dence, documentary or otherwise, under oath.” The
Court holds that the word “proceeding” in the 1903 Act
“applies only to persons testifying in judicial proceed-
ings.” This narrow and grudging interpretation of the
Act is, in my judgment, not justified by either the
language or the history of the legislation.

The Court appears to find much comfort for its holding
in the Act’s language appropriating funds to the Attor-
ney General for the employment of special counsel and
agents of the Department of Justice “to conduct proceed-
ings, suits, and prosecutions under said [Interstate Com-
merce or Antitrust] Aects in the courts of the United

3 32 Stat. 854, 904, 15 U. S. C. § 32.

434 Stat. 798, 15 U. S. C. § 33.

5 The Acts with respect to which immunity from prosecution was
given are the Interstate Commerce Act, 24 Stat. 379, as amended,
49 U. S. C. §§ 1-27, 4143, 301-327, the Sherman Act, 26 Stat. 209,
as amended, 15 U. 8. C. §§ 1-7, and the antitrust provisions of the
Wilson Tariff Act of 1894, §§ 73-76, 28 Stat. 509, 570, as amended,
15 U. 8. C. §§8-11.
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States.” The Immunity Act itself was appended to the
appropriation language following the word “Provided.”
But the appropriation provision was merely utilized as a
legislative vehicle for passage of the substantive Immunity
Act in the form of a proviso. The language after the word
“Provided” is a separate and distinect immunity enact-
ment, itself part of an immunity program enacted by Con-
gress in 1903 in order to aid in the enforcement of the
Antitrust Acts by compelling witnesses to testify upon
this broad statutory promise of immunity by the Govern-
ment.* This immunity provision of the 1903 enactment
is complete in itself, independent of the appropriation
provision. In fact, so independent is the immunity pro-
vision, that in the codification of the statute, 15 U. S. C.
§ 32, the appropriation provision has been dropped alto-
gether, making the majority’s effort to limit the immunity
provision’s language by that of the appropriation provi-
sion even more strained. Therefore the 1903 Act, as
amended in 1906, clearly—unless the meaning of its
language is to be amended by judicial decree—stands as
a lasting obligation upon the Government to give com-
plete immunity to a witness who testifies “in obedience

to a subpoena . . . under oath,” not merely in a “suit,
or prosecution under said Aects” but “in any proceed-
ing . . . under said [Interstate Commerce or Antitrust]

Acts.” The word “proceeding,” broad enough to include
testimony before a grand jury, Hale v. Henkel, 201 U. S.
43, is also broad enough to include testimony given under
oath in obedience to a subpoena before any federal agency
or legislative committee investigating antitrust violations.

6 See also the identical immunity provisions in the Commerce and
Labor Act of February 14, 1903, § 6, 32 Stat. 825, 828, incorporating
by reference Compulsory Testimony Amendment of 1893 to the
Interstate Commerce Act, 27 Stat. 443, 49 U. S. C. § 46, and in the
Elkins Amendment to the Interstate Commerce Act, Act of February
19, 1903, § 3, 32 Stat. 847, 848, 49 U. S. C. §§ 41-43.
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The historical setting of the 1903 Immunity Act shows,
I think, beyond any shadow of a doubt, that the word
“proceeding” was deliberately chosen in order to provide
a grant of immunity for testimony concerning antitrust
violations given before investigatory agencies that were
wholly nonjudicial. During the month of February 1903,
Congress also passed an Act, including provisions for im-
munity, which established the Department of Commerce
and Labor and conferred upon the Commissioner of Cor-
porations (an official of the Department of Commerce and
Labor) the investigatory powers possessed by the Inter-
state Commerce Commission. 32 Stat. 825, 828. See
also 32 Stat. 847, 848. Soon after the 1903 legislation was
passed, officers of Armour & Company testified voluntar-
ily before the Commissioner of Corporations concerning
antitrust violations. The company and the officers were
later indicted by a federal grand jury for violation of the
Sherman Act. United States District Judge Humphrey
in 1905, in United States v. Armour & Co., 142 F. 808
(D. C. N. D. Ill.), directed a verdict for the individual
defendants on the ground that the Antitrust Immunity
Act of February 25, 1903, gave individuals who testified
before the Commissioner of Corporations complete im-
munity from prosecution. The district judge held that
this immunity was granted both by that Act (the Act
here in question) and by the Commerce and Labor Act
of 1903, supra. As to the applicability of the Act before
us, he said:

“If it shall be said that the act of February 14,
1903, establishing the Department of Commerce and
Labor, allows immunity to the witness only upon the
conditions urged by the government, viz., that he
shall have resisted until regularly subpoenaed and
sworn, no such contention can fairly be made as to
the immunity clause of the act of February 25,
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1903. . . . It is contended that .. . the defend-
ants are entitled to immunity under the independent
and unconditional act of February 25, 1903, and I
am of opinion that they are so entitled.” *

Judge Humphrey held that both the Commerce and Labor
Act and the Antitrust Immunity Act now before us
granted complete immunity. His holding as to the lat-
ter Act cannot be dismissed, as the Court attempts to do,
by calling it “dictum.”

The subsequent legislative treatment of the Antitrust
Immunity Act of 1903 supports Judge Humphrey’s hold-
ing that the complete immunity which that Act granted
was not limited to testimony given in judicial proceedings
only. The part of Judge Humphrey’s opinion that caused
great concern to the Government was his holding that
witnesses obtained complete immunity from prosecution
based on their testimony even though they had not been
subpoenaed or put under oath. This concern prompted
President Theodore Roosevelt to send a message to Con-
gress requesting that the law be amended in this respect.
The President’s message specifically showed that he did
not want to take away the immunity of witnesses who
testified or produced documentary evidence, but simply
wanted the law to grant immunity only to witnesses who
appeared under subpoena and testified under oath—that
is, those who were compelled to testify. Showing that
this was his only objection to Judge Humphrey’s holding,
the President in his message told the Congress:

“It is of course necessary, under the Constitution and
the laws, that persons who give testimony or produce
evidence as witnesses should receive immunity from
prosecution.” ®

7142 F., at 826.
8 Message of the President, H. R. Doc. No. 706, 59th Cong., 1st
Sess., p. 2.

729-256 O-65—12
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Without at all attempting to limit the kinds of “pro-
ceeding” in which the witness can earn the promised im-
munity, Congress followed the President’s suggestion and
provided in the 1906 amendment to the 1903 Immunity
Act now before us that the immunity would apply only to
individuals testifying in obedience to subpoena and under
oath. After thorough scrutiny of the Armour decision,
Congress, agreeing with President Roosevelt, made no
move to change the part of the holding which stated flatly
that the antitrust immunity provision of the Act of Feb-
ruary 25, 1903, applied to witnesses testifying before the
Commissioner of Corporations, and so was not limited to
“Judicial proceedings.” And this part of the Armour
holding did not pass unnoticed, for Congressman Little-
field, who presented to the House of Representatives the
Attorney General’s request for an amendment to the Anti-
trust Immunity Act, told the House:

“Perhaps I ought to say that, in my judgment, the
legislation upon which Judge Humphrey largely
based his ruling was not the act relating to interstate
commerce, under which the Interstate Commerce
Commission acts, nor the act creating the Bureau of
Corporations, under which the Commissioner of Cor-
porations acts, but probably the resolution appro-
priating $500,000, which contained a very broad and
loosely drawn provision in relation to immunity. I
am not authorized to say upon what the judge based
his decision; but having read what he did say, it is
rather my judgment that he was controlled in his
conclusion very largely by the language contained in
that appropriation, which was, in my judgment, very
much broader than is found in the interstate-com-
merce act or in the act creating the Department of
Commerce and Labor.” ®

240 Cong. Rec. 8738.
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And in the Senate debate on the 1906 amendment, Sen-
ator Daniel expressed an understanding which no one
questioned:

“T suppose that the bill under consideration as it
reads now applies only to persons who testify in a
judicial proceeding or to those who are responding
to some body such as a Congressional committee that
has the right to enforce an answer from a witness.” *

Senator Knox, the manager of the amendment in the
Senate, thereupon explained the bill to Senator Daniel
in detail, never contradicting what Senator Daniel had
said on this point. Neither Congressman Littlefield, Sen-
ator Daniel, Senator Knox, nor any other member of
Congress suggested altering the Armour holding that the
Antitrust Immunity Act of 1903 was not limited to judi-
cial proceedings—none, in fact, ever questioned it—
because that holding, it may fairly be inferred, correctly
read the intent of an almost identical Congress in passing
the Act three years earlier."!

From that day until this no one seems ever to have
doubted that this reading of the 1903 Antitrust Immunity
Act was correct. In faect, in 1942 this Court obviously
read the statute the same way in United States v. Monia,
317 U. S. 424. Monia and another claimed complete im-
munity under that Act as amended in 1906 because they
had testified before a federal grand jury inquiring into
alleged violations of the federal antitrust laws. The Act

1040 Cong. Rec. 7657 (emphasis supplied).

11T agree with the Court that Congress in the 1906 statute did not
“manifest any intent to enlarge the reach of the immunity provision
of the Act of February 25, 1903, to include nonjudicial proceedings.”
Ante, p. 104. But the Act of 1903, as pointed out above, clearly
applied to nonjudicial proceedings without any enlargement; it was
never limited to judicial “proceedings,” but granted complete immu-
nity to witnesses who testified before governmental agencies other
than those that could be called judicial.
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was fully considered in the majority opinion by Mr. Jus-
tice Roberts and in the dissenting opinion of Mr. Justice
Frankfurter. Not only was there in that case no intima-
tion that the immunity provided in the Act was for testi-
mony given before judicial agencies only, but both
opinions went on a precisely opposite assumption. In
holding that the Act gave immunity even to a witness
who had not asserted his Fifth Amendment privilege
against being compelled to testify against himself, Mr.
Justice Roberts speaking for the Court treated the 1903
Act before us as covering the same kinds of “proceedings”
as the immunity provisions of the Interstate Commerce
Act, as amended in 1893, which gave a complete im-
munity for testimony given before the Commission.
Moreover, in his detailed dissent Mr. Justice Frankfurter
referred at length to the immunity provisions contained
in various statutes establishing governmental agencies
both before and after the passage of the 1903 Act, such
as the Securities Act,*® the Public Utility Holding Com-
pany Act,** the Motor Carrier Act,’® the Fair Labor
Standards Act,*® and various others. 317 U. S. 424, 431.
Surely all these were not cited in the belief that the
1903 Act related to testimony given before judicial
bodies only. It is plain beyond doubt that they were
referred to on the assumption that the 1903 Act granted
whatever immunity it did, not merely for testimony given
before judicial bodies, but for testimony given before all
the various governmental agencies that subpoena wit-
nesses to give evidence before them on antitrust matters.

The Antitrust Immunity Aet of 1903 was passed at a
time when the fear of prosecution was making testi-

12 97 Stat. 443, 49 U. S. C. § 46.

13 48 Stat. 74, 87, 15 U. 8. C. § 77v (c).

14 49 Stat. 803, 832, 15 U. 8. C. § 79r.

15 49 Stat. 543, 550, 49 U. 8. C. § 305 (d).
16 52 Stat. 1060, 1065, 29 U. S. C. § 209.
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mony from witnesses often impossible to obtain and
thereby impeding enforcement of the antitrust laws. It
was passed by a Congress friendly to those laws, not to
frustrate but to help enforce them.'” Whether it was a
wise or, in the case of an unwilling witness, constitu-
tionally legitimate ** means for Congress to use in seeking
that goal is not the issue in this case. Wise or unwise, it
was a solemn promise made by Congress which I think
the Government should keep, just as I thought that the
Government should have been compelled to keep a
solemn promise of immunity made by the Secretary of
the Treasury in Shotwell Mfg. Co. v. United States, 371
U. S. 341, 367 (dissenting opinion). The very fact that
the Court must labor so long and hard to reach its result
is in my judgment strong evidence that that result should
not have been reached, for I think that when the Gov-
ernment makes an obligation in broad terms on which
individuals have a reasonable right to rely, it should not
seek to have all doubts resolved in its own favor against
the private citizens who have taken it at its word.
Important as I believe the antitrust laws to be, I believe
it is more important still that there should be no room
for anyone to doubt that when the Government makes a
promise, it keeps it. Cf. Federal Power Comm'n v.
Tuscarora Indian Nation, 362 U. S. 99, 124 (dissenting
opinion).
I would affirm the judgment.

Mg. JusTice Dougras, with whom MR. Justice Brack
concurs, dissenting.

I am inclined to construe this Immunity Aect more
in harmony with its literal language than is the Court;

17See 36 Cong. Rec. 411-419. The provision was not debated in
the Senate. See id., 989-990.

18 Compare Ullmann v. United States, 350 U. S. 422, 440 (dis-
senting opinion).
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and the reasons I do so are in part those stated by Mgr.
JusTicE BrAck and in part the nature of the modern
congressional committee. The trial-nature of the mod-
ern investigating committee argues strongly for a con-
struction of this Act that gives immunity to one subjected
to scrutiny and probing under the full glare of today’s
hearing methods.

Congressional investigations as they have evolved, are
in practice “proceedings” of a grave nature so far as indi-
vidual liberties are concerned. Not all committee hear-
ings are “trials” of the witness; not all committee hearings
are televised or broadcast; and so far as appears this
witness was not subjected to any such ordeal.! But the
problem with which we deal concerns not a particular
committee nor a particular hearing but the generalized
meaning of “proceeding” as used in the Act of February
25, 1903.

Courts eannot enjoin a committee from questioning a
witness anymore than they can enjoin passage of a pal-
pably unconstitutional bill. See Nelson v. United States,
93 U.S. App. D. C. 14, 208 F. 2d 505. But courts, know-
ing the manner in which committees often operate, are
properly alert either in denying legal effect to what has
been done or in taking other steps protective of the rights
of the accused.? See Nelson v. United States, 93 U. S.
App. D. C, at 22, 208 F. 2d, at 513. That is one reason
why I would not import any ambiguities into this Immu-
nity Act to the disadvantage of the accused.

The present investigation was in my view a “proceed-
ing, suit, or prosecution” under the antitrust laws within

1 Respondent’s testimony before the Committee appears in
Hearings, Special Subcommittee of the House Select Committee on
Small Business, 86th Cong., 2d Sess., pursuant to H. Res. 51, Pt. IV,
pp. 665-700.

2 For analogous instances of the alertness of the Court to protect
an accused against the effect of pretrial publicity, see Irvin v. Dowd,
366 U. 8. 717; Rideau v. Louisiana, 373 U. S. 723.
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the meaning of the Act of February 25, 1903. The House
Committee before which Welden testified was trenching
on the same ground as the present antitrust prosecution.
Its power to proceed derived of course from the Legisla-
tive Reorganization Act of 1946, 60 Stat. 812, the Rules
and Regulations of the House, or a Special Resolution.
The power to investigate extends to the manner in which
laws are being administered and to the need for new laws.
Watkins v. United States, 354 U. S. 178, 187. The ques-
tions put by the House Committee were allowable, as
they clearly were, only because they pertained to the
manner in which the antitrust laws were operating or to
the need for more effective laws. They were therefore
“under” the antitrust laws.

We have repeatedly said that a congressional investiga-
tion which exposes for exposure’s sake or which is
“conducted solely for the personal aggrandizement of the
investigators or to ‘punish’ those investigated is indefen-
sible.” Watkins v. United States, 354 U. S. at 187.
Congress is not a law enforcement agency; that power is
entrusted to the Executive. Congress is not a trial
agency; that power is entrusted to the Judiciary. Some
elements of a “fair” hearing are provided by Committee
Rules (Yellin v. United States, 374 U. S, 109); some
by constitutional requirements. By reason of the First
Amendment Congress, being unable to abridge freedom of
speech or freedom of the press, may not probe into what
a witness reads (cf. United States v. Rumely, 345 U. S.
41), or why a publisher chose one editorial policy rather
than another. Since by reason of the First Amendment
Congress may make no law “prohibiting the free exercise”
of religion, it may not enter the field through investigation
and probe the minds of witnesses as to whether they go to
church or to the confessional regularly, why they chose
this church rather than that one, ete. By reason of the
Self-Inerimination Clause of the Fifth Amendment, wit-
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nesses may refuse to answer certain questions. See Quinn
v. United States, 349 U. S. 155; Emspak v. United States,
349 U. S. 190; Bart v. United States, 349 U. S. 219.

There are other limitations. ‘“The Senate, for instance,
could not compel a witness to testify in a Senate investi-
gation whose sole and avowed purpose was to determine
whether a particular federal official should be impeached,
since only the House can impeach. The House could not
force a witness to testify in a House investigation whose
sole and avowed purpose was to decide the guilt of a per-
son already impeached, or to determine whether or not
a treaty should be ratified, since the Constitution en-
trusts these functions to the Senate. Neither House
could conduct an investigation for the sole and avowed
purpose of determining whether an official of the State
of New York should be impeached, since that determina-
tion is reserved to the Legislature of that State.” Snee,
Televising Congressional Hearings, 42 Geo. L. J. 1, 9
(1953).

In these and other related ways, congressional commit-
tees are fenced in. Yet in the view of some of us the
tendency has been to trench on First Amendment rights,
See Braden v. United States, 365 U. S. 431; Wilkinson v.
United States, 365 U. S. 399; Barenblatt v. United States,
360 U. 8. 109; Gibson v. Florida Legislative Comm.,
372 U. S. 539. There was a time when a committee,
knowing that a witness would not answer a question by
reason of the Fifth Amendment, would not put the ques-
tion to him. Today, witnesses who invoke the Fifth
Amendment at the threshold have been minutely exam-
ined, apparently to see how many times they can be forced
to invoke it.> Hearings have indeed often become a spec-

3 See Hearings before Senate Committee on Rules and Adminis-
tration on Financial or Business Interests of Officers or Employees
of the Senate, 88th Cong., 1st and 2d Sess., pp. 1337-1363 (Robert G.
Baker); Hearings before Senate Select Committee on Improper
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tacle,* some of the reasons being succinctly stated by the
experienced Chairman of the Senate Committee on
Government Operations, and head of the Permanent
Committee on Investigations, Senator MeClellan of
Arkansas:

“First let me say that the primary purpose and
actually the only legitimate purpose for such hear-
ings must be a legislative purpose, but out of that
also flows the opportunity to disseminate informa-
tion of great value and advantage to the public.
Because the public of course is interested in legisla-
tion and upon what you premise it—upon what is the
need for it. It all fits in. Now my position has
been, and there are those, who, I'm sure, disagree
with me, when we hold a public hearing it is public.
Those who have the opportunity, who can conven-
iently at some times attend in person and witness
everything that occurs—the press is present to make
a reporting on what occurs—radio is there to dis-
seminate the information as it is produced—I can see
no good reason for barring television. That too is
a media of communication, and in my judgment
sometimes is the most effective, next to actually be-
ing present in person and witnessing what has oc-
curred. So I have always felt that if the press is to
be present, radio coverage is to be given, the tele-
vision is entitled to the same privileges. I do think
that the lights being on is a distraction—I think the
lights should be turned off and we have always ob-
served that except where a man is simply taking the

Activities in the Labor or Management Field, 85th Cong., 1st Sess.,
pp. 1511-1578, 1654-1684, 2038-2047, 23742405 (Dave Beck); Beck
v. Washington, 369 U. S. 541, 583-587 (dissenting opinion).

* Barth, Government by Investigation (1955), p. 81; Rogge, The
First and the Fifth (1960), p. 204; American Bar Association, Report
on Congressional Investigations (1954).
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fifth amendment. If he’s taking the fifth amend-
ment and reading from a card, the light helps him to
see to read the seript on the card and I don’t see any
reason to turn them off.” ®

A strong case has been made for holding these
“spectacles” to be out of bounds:

“1. The use of these publicity media bears no real
and substantial relation to any legitimate purpose of
a congressional investigating committee. Yet, it
constitutes a substantial restraint upon the liberty
of an unwilling witness. Hence to force him to tes-
tify before these media exceeds the constitutional
bounds of the investigating power; the attempt to
do so, and a fortiori punishment under R. S. 102
(1875), 2 U. S. C. §192 (1946 ed.) is therefore a
denial of substantive due process under the Fifth
Amendment.

“2. The use of these media creates an atmosphere
in which it is normally unfair to compel the testi-
mony of an unwilling witness, and in which rights
guaranteed by the Constitution are placed in jeop-
ardy. Hence to use these media, without reason-
able necessity, constitutes a denial of procedural due
process under the same Amendment.” ¢

President Truman condemned “spectacles” of that
kind. His specific objection was directed to the televised
hearings by the Kefauver Committee in 1951:

“The President is most seriously concerned. The
trouble with television, he said, is that a man is held
before cameras and 40,000,000 people more or less

5 Metropolitan Broadcasting, “Opinion in the Capital,” Interview
with Senator John McClellan, March 1, 1964. For a like defense of
televised hearings see Senator Kefauver, 97 Cong. Ree. 9777 et seq.

6 Snee, Televising Congressional Hearings, 42 Geo. L. J. 1, 2-3
(1953).
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hear him charged with so and so, and the public,
untrained generally with evaluating the presentation
of evidence, is inclined to think him guilty just
because he is charged.

“It is the very negation of judicial process, with
the committee acting as prosecutor and defense and
the public acting as the jury.””

Alan Barth reviewed the nature of the “legislative
trial”:

“The legislative trial carries with it sanctions of a
severe order. It is, to begin with, unimpeded by any

7 White House Press Release, as quoted by Chicago Daily News,
June 27, 1951, p. 49, col. 5, and quoted in Snee, supra, note 6, at 2.

Congressman Magee said in 97 Cong. Rec. A1145: “. . . there is
no more reason for televising crime investigations than there is in
televising criminal trials. Of necessity, many of our criminal cases
develop lurid and obscene testimony. Some of it is unfit to put in
public print. Certainly it is unfit to go out over the air waves.
Many witnesses would despair at the thought of testifying when they
were being viewed by television. It is bad enough for a timid wit-
ness to face a small courtroom of spectators; but it would be far
worse if that person knew that he or she was being spied upon by
television addicts all over the Nation. Certainly it would not be
conducive to clear thought or expression. I cannot feel that the
courts will ever force witnesses to subject themselves to this needless
procedure. To me the whole idea is inane and repulsive. It would
bring the Congress to a new low level in public esteem. The dignity
of the courtroom would become only a memory while its sacred por-
tals became a testing ground for the future Faye Emersons and Jim-
mie Durantes.” And see Gossett, Justice and TV, 38 A. B. A. J. 15
(1952) ; Yesawich, Televising & Broadeasting Trials, 37 Cornell
L. Q. 701 (1952); Arnold, Mob Justice and Television, 12 Fed.
Com. B. J. 4 (1951); Klots, Trial by Television, Harper’s, October
1951, 90; Report of the Special Committee on Televising and Broad-
casting, 77 Rep. A. B. A, p. 607 et seq. (1952).

Telecasting and broadcasting of committee hearings are banned by
the House. See 98 Cong. Rec. 1334-1335, 1443, 1567-1571, 1689—
1691, 1949-1952, 5394-5395, A1152-A1153, A1176, A1180, A1196,
A1227; 108 Cong. Rec. 267-269.
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statute of limitations; an error committed in the
1930s may be judged in the 1950s—and without any
allowance whatever for altered conditions or a
changed political climate. Defendants may be sub-
jected to double or triple jeopardy, that is, they may
be tried by different committees for the same deed.
The punishments meted out are uninhibited by any
sort of criminal code. Persons convicted in the
courts of Congress may not suffer imprisonment, but
they are likely to be subjected, in addition to loss of
reputation, to a black-listing which may effectively
deny them any means of gaining a livelihood.” ®

Barth goes on to say:

“The legislative trial serves three distinet though
related purposes: (1) it can be used to punish con-
duct which is not eriminal; (2) it ean be used to pun-
ish supposedly criminal conduct in the absence of
evidence requisite to conviction in a court of law;
and (3) it can be used to drive or trap persons sus-
pected of ‘disloyalty’ into committing some collateral
crime such as perjury or contempt of Congress, which
can then be subjected to punishment through a
judicial proceeding.” ®

Benjamin V. Cohen has shown why the legislative trial
has no place in our system:

“There is no excuse for congressional committees
acting as ‘people’s courts’ following totalitarian
patterns.

“Legislative trials, since the trial of Socrates,
have had an odious history. Legislative trials com-
bine the functions of prosecutor and judge and
deny to the accused the right to impartial and
independent judgment. Legislative trials are sub-

8 Op. cit., supra, note 4, at 82.
9Id., at 83.
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ject to the influence of partisanship, passion and
prejudice. Legislative trials are political trials. Let
us remember that in the past legislative justice has
tended to degenerate into mob injustice.” *°

The legislative ‘“trial” is a phenomenon that Senator
Cain once described as a committee “running wild,”
becoming “victims of a wave of emotion which they
created, but over which they had no control.” **

Some may see wisdom in this modern kind of “trial by
committee,” so to speak, with committees and prosecutors
competing for victims. But the more I see of the awe-
some power of government to ruin people, to drive them
from public life, to brand them forever as undesirable,
the deeper I feel that protective measures are needed. I
speak now not of constitutional power, but of the manner
in which a statute should be read. I therefore incline
to construe the Immunity Act freely to hold that he who
runs the gantlet of a committee cannot be “tried” again.

10 When Men Fear to Speak, Freedom Withers on the Vine, Ad-
dress, Indiana B’nai B’rith Convention, Sept. 27, 1953. See Delaney
v. United States, 199 F. 2d 107, 113, where the Court of Appeals in
setting aside a conviction said:

“This is not a case of pre-trial publicity of damaging material,
tending to indicate the guilt of a defendant, dug up by the initiative
and private enterprise of newspapers. Here the United States,
through its legislative department, by means of an open committee
hearing held shortly before the trial of a pending indictment, caused
and stimulated this massive pre-trial publicity, on a nationwide scale.
Some of this evidence was indicative of Delaney’s guilt of the offenses
charged in the indictment. Some of the damaging evidence would
not be admissible at the forthcoming trial, because it related to
alleged criminal derelictions and official misconduct outside the scope
of the charges in the indictment. None of the testimony of wit-
nesses heard at the committee hearing ran the gantlet of defense
cross-examination. Nor was the published evidence tempered, chal-
lenged, or minimized by evidence offered by the accused.” See
Nelson v. United States, 93 U. S. App. D. C. 14, 208 F. 2d 505.

1197 Cong. Rec. 9768.
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378 REALTY CORP. er aL. v. NEW YORK CITY
RENT AND REHABILITATION
ADMINISTRATION ET AL.

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.
No. 845. Decided April 20, 1964.

Appeal dismissed for want of a substantial federal question.
Reported below: 13 N. Y. 2d 902, 193 N. E. 2d 510.

Harris L. Present and Irving S. Freedman for appel-
lants.

Beatrice Shainswit for appellees.

Per CuriaMm.

The motion to dismiss is granted and the appeal is
dismissed for want of a substantial federal question.

VOKES ET aL. v. CITY OF CHICAGO.

APPEAL FROM THE SUPREME COURT OF ILLINOIS.
No. 855. Decided April 20, 1964.

Appeal dismissed for want of a substantial federal question.
Reported below: 28 Ill. 2d 475, 193 N. E. 2d 40.

Charles A. Bellows for appellants.

John C. Melaniphy, Sydney R. Drebin and Robert J.
Collins for appellee.

PER CURIAM.

The motion to dismiss is granted and the appeal is
dismissed for want of a substantial federal question.
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SANDERS v. ALABAMA.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF ALABAMA.

No. 856, Misc. Decided April 20, 1964.

Certiorari granted and judgment reversed.

Petitioner pro se.

Richmond M. Flowers, Attorney General of Alabama,
and David W. Clark, Assistant Attorney General, for
respondent.

PeEr CuriaM.

The motion for leave to proceed in forma pauperis and
the petition for writ of certiorari are granted. The judg-
ment is reversed. Gideon v. Wainwright, 372 U. S. 335;
Draper v. Washington, 372 U. S. 487; Douglas v. Cali-
fornia, 372 U. S. 353.
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HATTIESBURG BUILDING & TRADES COUNCIL
T AL. v. BROOME, poinG BUSINESS As BROOME
CONSTRUCTION & MAINTENANCE
CO., ET AL.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME
COURT OF MISSISSIPPI.

No. 669. Decided April 27, 1964.

State court had no jurisdiction to enjoin the arguably unfair labor
practice of union picketing at a secondary employer’s premises
since the National Labor Relations Board had jurisdiction, its
standards being satisfied by reference to the operations of either
the primary, or as here, the secondary employer.

Certiorari granted; 247 Miss. 458, 153 So. 2d 695, reversed.

Ralph N. Jackson for petitioners.
Richard C. Keenan for respondents.

Solicitor General Coxz, Arnold Ordman, Dominick L.
Manoli and Norton J. Come for the United States, as
amicus curige, in support of the petition.

Per CuriamMm.

After finding that the primary employer was not in
commerce and ruling that the pre-emption rule of San
Diego Bualding Trades Council v. Garmon, 359 U. S. 236,
was therefore not applicable, the state court enjoined
picketing at the premises of the secondary employer.
The judgment must be reversed. The jurisdictional
standards established by the National Labor Relations
Board (see 23 N. L. R. B. Ann. Rep. 8 (1958)) may be
satisfied by reference to the business operations of either
the primary or the secondary employer. Truck Drivers
Local No. 649, 93 N. L. R. B. 386; Teamsters Local No.
564,110 N. L. R. B. 1769 ; Madison Bldg. & Const. Trades
Council, 134 N. L. R. B. 517. Here, as the record clearly
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shows, the secondary employer’s operations met the juris-
dictional requirements. Since the union’s activities in
this case were arguably an unfair labor practice, Sailors’
Union of the Pacific, 92 N. L. R. B. 547, the state court
had no jurisdiction to issue the injunction. San Diego
Building Trades Council v. Garmon, 359 U. S. 236; Con-
struction Laborers v. Curry, 371 U. S. 542. Accordingly,
the petition for certiorari is granted and the judgment is
reversed.

729-256 O-65—13
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CICKELLI ». OHIO.
APPEAL FROM THE SUPREME COURT OF OHIO.
No. 791. Decided April 27, 1964.

Appeal dismissed and certiorari denied.

James F. Bell for appellant.
Lynn B. Griffith, Jr. for appellee.

Per CuriaMm.

The motion to dismiss is granted and the appeal is dis-
missed for want of jurisdiction. Treating the papers
whereon the appeal was taken as a petition for a writ of
certiorari, certiorari is denied.

MICHELL v. LOUISIANA BOARD OF
OPTOMETRY EXAMINERS.

APPEAL FROM THE SUPREME COURT OF LOUISIANA.
No. 890. Decided April 27, 1964.

Appeal dismissed for want of a substantial federal question.
Reported below: 245 La. 1, 156 So. 2d 457.

Thomas J. Meunier for appellant.

PeEr Curiam.

The appeal is dismissed for want of a substantial fed-
eral question.
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COLEMAN v. ALABAMA.

CERTIORARI TO THE SUPREME COURT OF ALABAMA.
No. 583. Argued March 25, 1964 —Decided May 4, 1964.

Petitioner, a Negro convicted of murder, filed a motion for a new
trial asserting for the first time deprivation of his constitutional
rights through systematic exclusion of Negroes from the grand and
petit juries. The trial judge permitted petitioner to proceed on
his motion but, relying upon a state requirement that objections
to the composition of a jury be made before trial, sustained objec-
tions to all questions concerning the alleged jury discrimination and
denied the motion. The state Supreme Court affirmed, finding no
sufficient proof of jury discrimination. Held: The practice of
systematic exclusion, if proved, would entitle petitioner to a new
trial and since the state Supreme Court decided his constitutional
claim of jury diserimination on the merits, although petitioner
had not been allowed to offer evidence to support that claim, peti-
tioner must now be given that opportunity.

276 Ala. 513, 164 So. 2d 704, reversed and remanded.

Michael C. Meltsner, pro hac vice, by special leave of
Court, argued the cause for petitioner. With him on the
brief were Jack Greenberg and Orzell Billingsley, Jr.

Leslie Hall, Assistant Attorney General of Alabama,
argued the cause for respondent. With him on the brief
was Richmond M. Flowers, Attorney General of Alabama.

Mgr. JusticE CLARK delivered the opinion of the Court.

The petitioner, a Negro convicted and sentenced to
death for murdering a white man, attacks his conviction
as violative of the Due Process and Equal Protection
Clauses of the Fourteenth Amendment. He claims that,
as a result of a long-established practice in the county of
his conviction, Negroes were arbitrarily and systemati-
cally excluded from sitting on the grand jury which
indicted him and the petit jury which convicted him,
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The State answers that the claim comes too late, having
been asserted for the first time by a motion for a new trial.
Code of Ala. (1958 Recomp.), Tit. 15, §§ 278, 279; Ball
v. State, 252 Ala. 686, 689, 42 So. 2d 626, 629. Ad-
mittedly, the point was not raised until the filing of the
motion for a new trial, but the trial judge permitted the
petitioner to proceed on his motion. However, the judge
sustained objections to all questions concerning the alleged
jury diserimination and denied the motion. The Supreme
Court of Alabama affirmed the conviction, finding that
petitioner’s claim of jury diserimination was not supported
by any evidence. We granted certiorari, 375 U. S. 893.

Petitioner was convicted of the first degree murder of
a white mechanie, the apparent motive being robbery.
There were no witnesses to the killing and the evidence
of guilt was circumstantial, based largely upon expert tes-
timony given by the State’s toxicologist. Petitioner was
represented by court-appointed counsel at trial but he
obtained new counsel after conviction. In his motion for
a new trial petitioner alleged that “Negroes qualified for
jury service in Greene County, Alabama are arbitrarily,
systematically and intentionally excluded from jury duty
in violation of rights and privileges guaranteed defendant
by the Fourteenth Amendment to the United States
Constitution.”

The petitioner does not attack the reasonableness of
Alabama’s procedural requirement that objections to
the composition of juries must be made before trial.
Nor does he question the validity of such procedures as
a state ground upon which refusal to consider the ques-
tion might be based. However, in this case the judge
granted petitioner a hearing on his motion for a new trial
and permitted him to call two Circuit Solicitors as wit-
nesses to prove his allegations of diserimination. None-
theless, the judge sustained objections to all questions
concerning systematic discrimination on the ground that
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the point was not raised prior to trial! On automatic
appeal the Supreme Court of Alabama found that the trial
judge had afforded petitioner “an opportunity on the
hearing of the motion for a new trial to adduce evidence
of any systematic exclusion . . . .” However, it found
further that “none was introduced other than an affidavit

1“ATTORNEY FOR DEFENDANT: I can ask whether or not
the law was complied with?

“COURT: Yes. The fact that the law was complied with, that is
a general question, but the Court will sustain an objection to that
because the courts have held repeatedly, the Supreme Court of Ala-
bama and the Supreme Court of the United States, that you can not
go into those matters unless they have been raised properly during
the trial or in some proceedings prior thereto. That is the reason I
asked you the question before. The case was tried by Mr. Boggs and
the Court is familiar with it.

“ATTORNEY FOR DEFENDANT: But I would like to get one
or two of these questions in the record for the purpose of taking an
exception to it.

“COURT: You may ask the questions, but the Court will have to
sustain an objection to them.

“Q. Mr. Boggs, you were present when the Grand Jury, which
indicted Johnny Coleman, was convened, were you not?

“A. Twas.

“Q. How many persons were on that grand jury?

“A. Eighteen.

“Q. Were any negroes on that grand jury?

“SOLICITOR: I object to that, may it please the Court. It is an
illegal mode of raising that which should have been raised by motion
to quash the indictment.

“COURT: Sustain the objection.

“ATTORNEY FOR DEFENDANT: I want to ask one more
question, and then I won’t have any further question to ask—two
more, your Honor.

“Q. Were there any negroes on the petit jury that tried this
defendant ?

“SOLICITOR: I object to that, may it please the Court, on the
ground that it should have been properly raised by motion to quash
the venire if the Fourteenth Amendment was to be taken advantage
of in this matter.

“COURT: Sustain the objection.”
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of appellant’s mother that her son was indicted by a grand
jury composed of white men, and tried and convicted by
a petit jury composed of twelve white men.”

It appears clear that the motion for a new trial alleged
a practice of systematic exelusion which, if proved, would
entitle petitioner to a new trial. Arnold v. North Caro-
lina, 376 U. S. 773 (1964); Eubanks v. Louisiana, 356
U. S. 584 (1958); Reece v. Georgia, 350 U, S. 85 (1955) ;
Hernandez v. Texas, 347 U. S. 475 (1954); Strauder v.
West Virginia, 100 U. S. 303 (1879). Here petitioner’s
counsel failed to raise the issue before trial; but the Ala-
bama Supreme Court, apparently acting under the en-
lightened procedure of its automatic appeals statute,’
did not base its affirmance on this ground but considered
the claim on the merits and held that the petitioner had
not met his burden of establishing racial diserimination.
The court concluded:

“No sufficient proof having been produced at the
hearing on the motion for a new trial, or at any other
state of the proceedings, it is clear appellant may not
now complain. Therefore, we are left under no doubt
that appellant’s point on systematic exclusion of
Negroes from the jury rolls in Greene County is not
well taken.”

2Code of Alabama (1958 Recomp.), Tit. 15, § 382 (10):

“Hearing and determination in appellate court—In all cases of
automatic appeals the appellate court may consider, at its discretion,
any testimony that was seriously prejudicial to the rights of the
appellant, and may reverse thereon even though no lawful objection
or exception was made thereto. The appellate court shall consider
all of the testimony and if upon such consideration is of opinion
the verdict is so decidedly contrary to the great weight of the evi-
dence as to be wrong and unjust and that upon that ground a new
trial should be had, the court shall enter an order of reversal of the
judgment and grant a new trial, though no motion to that effect
was presented in the court below.”
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Exercising its discretion to permit petitioner to attack
the exclusion by motion for a new trial, the Supreme Court
of Alabama decided petitioner’s constitutional claim on
the merits. The judgment, therefore, “rested upon the
State Supreme Court’s considered conclusion that the con-
viction resulting in the death sentence was not obtained
in disregard of the protections secured to the petitioner
by the Constitution of the United States.” Irvin v.
Dowd, 359 U. S. 394, 404 (1959). Since the case comes
here in that posture and the record shows that petitioner
was not permitted to offer evidence to support his claim,
the judgment of affirmance must fall. As in Carter v.
Texas, 177 U. S. 442 (1900), where the state court found
that “the motion was but a mere tender of the issue,
unaccompanied by any supporting testimony . . . ,” this
Court must reverse on the ground that the defendant
“offered to introduce witnesses to prove the allega-
tions . . . and the court . . . declined to hear any
evidence upon the subject . . . .” At 448-449.

In light of these considerations, the petitioner is now
entitled to have his day in court on his allegations of
systematic exclusion of Negroes from the grand and petit
juries sitting in his case. The judgment is therefore
reversed and the case remanded to the Supreme Court
of Alabama for further proceedings not inconsistent with
this opinion.

Reversed and remanded.
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MISSOURI PACIFIC RAILROAD CO. v.
ELMORE & STAHL.

CERTIORARI TO THE SUPREME COURT OF TEXAS.
No. 292. Argued March 3, 1964 —Decided May 4, 1964.

Seeking recovery for damage to an interstate shipment of melons,
respondent shipper brought this action in a state court against
the carrier. The jury made special findings that the melons were
in good condition when turned over to the carrier, but in damaged
condition when they reached their destination; and that the carrier
performed all transportation services without negligence. But the
jury refused to find that the carrier had sustained the burden of
proving that the damage was due solely to the “inherent vice” of the
melons. On these findings the trial court awarded damages to
respondent. The state Supreme Court affirmed on the ground
that, under federal law, a carrier is not relieved of liability by
showing that transportation services were not negligently per-
formed, but must also establish that damage was caused by one
of the excepted common-law perils, here the natural deterioration
of the melons. Held: Under §20 (11) of the Interstate Com-
merce Act, which codifies the common-law rule that a carrier, while
not an absolute insurer, is liable for damages unless caused by an
act of God, a public enemy, the shipper, public authority, or the
inherent vice or nature of the goods, the shipper makes out a
prima facie case when he shows delivery in good condition, arrival
damaged, and the quantum of damages. The carrier then has the
burden of proving lack of negligence and that damage was due to
one of the exceptions relieving it of liability.

(a) The rule of liability is the same for nonperishable and
perishable commodities (other than livestock). Pp. 139-140.

(b) Rules 130 and 135 of the Perishable Protective Tariff
merely restate the common-law rules of liability. Pp. 140-143.

(c) The rule of liability of the carrier is based upon its knowl-
edge concerning the condition of the shipment while in its
possession. Pp. 143-144.

368 S. W. 2d 99, affirmed.

Thurman Arnold argued the cause for petitioner.
With him on the briefs were Abe Fortas, Abe Krash and
Dennis G. Lyons.
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John C. North, Jr. argued the cause and filed a brief
for respondent.

Gregory S. Prince, William M. Moloney and J. Edgar
MecDonald filed a brief for the Association of American
Railroads, as amicus curiae, urging reversal.

Michael C. Bernstein and William Augello, Jr. filed a
brief for the United Fresh Fruit & Vegetable Association
et al., as amici curiae, urging affirmance.

Mg. JusTicE STEWART delivered the opinion of the
Court.

The question presented in this case is whether a com-
mon carrier which has exercised reasonable care and has
complied with the instructions of the shipper, is nonethe-
less liable to the shipper for spoilage in transit of an
interstate shipment of perishable commodities, when the
carrier fails to prove that the cause of the spoilage was
the natural tendency of the commodities to deteriorate.
The petitioner is a common carrier and the respondent is
a fruit shipper. The respondent sued the petitioner in a
Texas court to recover for damage to a carload of honey-
dew melons shipped from Rio Grande City, Texas, to
Chicago, Illinois.

In accordance with Texas practice, special issues were
submitted to the jury at the close of the evidence. The
jury affirmatively found that the melons were in good
condition at the time they were turned over to the carrier
in Rio Grande City, but that they arrived in damaged
condition at their destination in Chicago. The jury also
affirmatively found that the petitioner and its connect-

1 The complaint contained four independent counts, each stating
a separate claim for damage to a different shipment of perishables.
The shipment involved here is solely that covered by Count 1, which
related to the shipment of 640 crates of honeydew melons in Car
ART 35042 from Rio Grande City to Chicago.
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ing carriers performed all required transportation services
without negligence. The jury were instructed that
“inherent vice” means “any existing defects, diseases,
decay or the inherent nature of the commodity which
will cause it to deteriorate with a lapse of time.” They
answered “No” to a special issue asking whether they
found from a preponderance of the evidence that the con-
dition of the melons on arrival in Chicago was due solely
to an inherent vice, as so defined, “at the time the melons
were received by the carrier at Rio Grande City, Texas,
for transportation.” ?

On the basis of these special findings, the trial judge
entered judgment for damages against the carrier. The
judgment was affirmed by the Texas Court of Civil Ap-
peals, 360 S. W. 2d 839, and by the Texas Supreme Court,
upon the ground that, as a matter of federal law, “the
carrier may not exonerate itself by showing that all trans-
portation services were performed without negligence but
must go further and establish that the loss or damage was
caused by one of the four excepted perils recognized at
common law.” 368 S. W. 2d 99, 100. The court con-
cluded, in view of the jury’s findings, that, although “[a]
common carrier is not responsible for spoilage or decay
which is shown to be due entirely to the inherent nature
of the goods, . . . petitioner has not established that the

2 The jury also refused to find that the damage was caused by acts
or omissions of the shipper in the shipping instructions:

“Do you find from a preponderance of the evidence that the
worsened condition . . . was caused solely by carrying out the in-
structions for handling this shipment given by the shipper to the
carrier, although these instructions, together with the obligations
of the defendant under the bill of lading and in the performance
of all other matters not covered by the bill of lading and the instruc-
tions were carried out in a reasonably prudent manner, if you have
so found?

“Answer ‘yes’ or ‘no.

“We, the jury, answer: No.”
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damage in this case was caused solely by natural deteri-
oration.” Id., at 103. We granted certiorari, 375 U. S.
811, because of a conflict with an almost contempora-
neous decision of the United States Court of Appeals for
the Ninth Circuit holding that “in the case of perishable
goods the burden upon the carrier is not to prove that
the damage resulted from the inherent vice of the goods,
but to prove its own compliance with the rules of the
tariff and the shipper’s instructions.” * For the reasons
which follow, we affirm the judgment before us.

The parties agree that the liability of a carrier for
damage to an interstate shipment is a matter of federal
law controlled by federal statutes and decisions. The
Carmack Amendment of 1906,* § 20 (11) of the Interstate
Commerce Act, makes carriers liable “for the full actual
loss, damage, or injury . . . caused by” them to property
they transport, and declares unlawful and void any con-
tract, regulation, tariff, or other attempted means of limit-
ing this liability.® It is settled that this statute has two
undisputed effects crucial to the issue in this case: First,
the statute codifies the common-law rule that a carrier,
though not an absolute insurer, is liable for damage to
goods transported by it unless it can show that the dam-
age was caused by “(a) the act of God; (b) the public
enemy; (c¢) the act of the shipper himself; (d) public
authority; (e) or the inherent vice or nature of the
goods.” Bills of Lading, 52 1. C. C. 671, 679; Chesapeake
& O. R. Co. v. Thompson Mfg. Co., 270 U. S. 416, 421-
423; Adams Express Co. v. Croninger, 226 U. S. 491, 509;
Hall & Long v. Railroad Companies, 13 Wall. 367, 372.

8 Larry’s Sandwiches, Inc., v. Pacific Electric R. Co., 318 F. 2d
690, 692-693. Cf. Trautmann Bros. Co. v. Missourt Pac. R. Co.,
312 F. 2d 102; United States v. Reading Co., 289 F. 2d 7; Atlantic
Coast Line R. Co. v. Georgia Packing Co., 164 F. 2d 1.

434 Stat. 595.

5 See 24 Stat. 386, as amended; 49 U. 8. C. §20 (11).




138 OCTOBER TERM, 1963.
Opinion of the Court. 377 U.8S.

Second, the statute declares unlawful and void any “rule,
regulation, or other limitation of any character whatso-
ever” purporting to limit this liability.® See Cincinnati &
Texas Pac. R. Co. v. Rankin, 241 U. S. 319, 326; Boston &
M. R. Co. v. Piper, 246 U. S. 439, 445. Accordingly,
under federal law, in an action to recover from a carrier
for damage to a shipment, the shipper establishes his
prima facie case when he shows delivery in good condi-
tion, arrival in damaged condition, and the amount of
damages. Thereupon, the burden of proof is upon the
carrier to show both that it was free from negligence
and that the damage to the cargo was due to one of
the excepted causes relieving the carrier of liability.
Galveston, H. & 8. A. R. Co. v. Wallace, 223 U. S. 481,
492; Chicago & E. I. R. Co. v. Collins Co., 249 U. S. 186,
191; Chesapeake & O. R. Co. v. Thompson Mfg. Co., 270
U. S. 416, 420-423; Thompson v. James McCarrick Co.,
205 F. 2d 897, 900.

The disposition of this case in the Texas courts was in
accordance with these established principles. It is ap-
parent that the jury were unable to determine the cause
of the damage to the melons. “[T]he decay of a perish-
able cargo is not a cause; it is an effect. It may be the
result of a number of causes, for some of which, such as
the inherent defects of the cargo . . . the carrier is not
liable.” ” But the jury refused to find that the carrier

6 The meaning of § 20 (11) was reaffirmed by the Cummins Amend-
ment of 1915. 38 Stat. 1196. Clearly recognizing that the phrase
“caused by” did not limit the carrier’s liability to cases of negligence,
but covered liability without fault except where the specific common-
law exceptions could be established, the Cummins Amendment per-
mitted the carrier to require the shipper to file a timely notice of
his claim prior to filing a lawsuit in cases where the carrier was
without fault but forbade such a condition where the loss resulted
from the carrier’s negligence. See Chesapeake & O. R. Co.v. Thomp-
son Mfg. Co., 270 U. 8. 416, 422. The proviso forbidding the notice
requirement in cases of negligence was repealed in 1930 (46 Stat. 251).

7 Schnell v. The Vallescura, 293 U. S. 296, 305-306.
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had borne its burden of establishing that the damaged
condition of the melons was due solely to “inherent vice,”
as defined in the instruction of the trial judge—including
“the inherent nature of the commodity which will cause
it to deteriorate with a lapse of time.” The petitioner
does not challenge the accuracy of the trial judge’s
instruction or the jury’s finding.® Its position is simply
that if goods are perishable, and the nature of the damage
is spoilage, and the jury affirmatively find that the car-
rier was free from negligence and performed the trans-
portation services as required by the shipper, then the law
presumes that the cause of the spoilage was the natural
tendency of perishables to deteriorate even though the
damage might, in fact, have resulted from other causes,
such as the acts of third parties,® for which no exception
from ecarrier liability is provided. Consequently, it is
argued, the question of “inherent viee” should not have
been submitted to the jury, since the carrier in such a
case does not bear the affirmative burden of establishing
that the damage was caused by the inherent vice
exception of the common law.

The petitioner appears to recognize that, except in the
case of loss arising from injury to livestock in transit—
a well-established exception to the general common-law
rule based on the peculiar propensity of animals to injure

8 The petitioner does appear to argue, however, that the rule
applied by the Texas courts required it to show some specific pecu-
liar defect in this particular shipment of perishables. We find no
intimation of such a requirement either in the trial court’s instruc-
tions or in the Texas Supremne Court’s opinion. The Texas courts
merely placed upon the petitioner the affirmative burden of satis-
fying the jury that the cause of the spoilage was the natural tendency
of perishables to deteriorate over time.

9 “['T]he carrier is responsible without regard to the exercise of due
care, even though the damage or loss be occasioned by the independ-
ent act of third persons.” Commodity Credit Corp. v. Norton, 167
F. 2d 161, 164-165.
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themselves and each other *>—no distinction was made
in the earlier federal cases between perishables and non-
perishables. It is said, however, that the “large-scale
development, in relatively recent years, of long distance
transportation of fresh fruit and vegetables in interstate
commerce has led to the evolution” of a new federal rule
governing the carrier’s liability for spoilage and decay of
perishables, similar to the “livestock rule,” which absolves
the carrier from liability upon proof that the carrier has
exercised reasonable care, and has complied with the
shipper’s instructions.™

We are aware of no such new rule of federal law. As
recently as 1956, in Secretary of Agriculture v. United
States, 350 U. S. 162, this Court gave no intimation that
the general rule placing on the carrier the affirmative
burden of bringing the cause of the damage within one
of the specified exceptions no longer applied to cases
involving perishable commodities.*?

Nor do Rules 130 and 135 of the Perishable Protective
Tariff, relied upon by petitioner, reflect any such change
in the federal law, when read in the light of the history
underlying their adoption in 1920 by the Interstate Com-
merce Commission. Rule 130, declaring that a carrier
does not “undertake to overcome the inherent tendency

10 See, e. g., North Pennsylvania R. Co. v. Commercial Bank, 123
U. 8. 727, 734.

11 With respect to wholly intrastate shipments, this is the rule in
a number of States. See, e. g., Southern Pacific Co. v. Itule, 51 Ariz.
25, 74 P. 2d 38.

12 The Court noted that it was “conceded” that § 20 (11) of the
Interstate Commerce Act codified “the common-law rule making a
carrier liable, without proof of negligence, for all damage to the goods
transported by it, unless it affirmatively shows that the damage was
occasioned by the shipper, acts of God, the public enemy, public
authority, or the inherent vice or nature of the commodity.” 350
U. 8., at 165-166 n. 9.
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of perishable goods to deteriorate or decay, merely
restates the common-law rule that a carrier shall not be
held liable in the absence of negligence for damage result-
ing solely from an inherent vice or defect in the goods.
And Rule 135, declaring that the carrier shall not be
“liable for any loss or damage that may oceur because of
the acts of the shipper or because the directions of the
shipper were incomplete, inadequate or ill-conceived,” **
merely reiterates the common-law and bill-of-lading rule
that the carrier shall not be liable, in the absence of negli-
gence, for the “act or default of the shipper or owner.”
Neither of these rules refers to the presumptions or bur-
dens of proof imposed by the common law, and it is clear
that it was not the intention of the Commission in
approving these rules to modify or reduce the common-
law liability of a carrier. Indeed, the Commission stated
at the time these rules were adopted in 1920 that “such

13 “RULE 130—CONDITION OF PERISHABLE GOODS NOT
GUARANTEED BY CARRIERS.—

“Carriers furnishing protective service as provided herein do not
undertake to overcome the inherent tendency of perishable goods to
deteriorate or decay, but merely to retard such deterioration or decay
insofar as may be accomplished by reasonable protective service, of
the kind and extent requested by the shipper, performed without
negligence.” General Rules and Regulations of the Interstate Com-
merce Commission, Perishable Protective Tariff No. 17, I. C. C. No.
34, W. T. Jamison, Agent.

14 “RULE 135—LIABILITY OF CARRIERS.—

“Property accepted for shipment under the terms and conditions
of this tariff will be received and transported subject to such direc-
tions, only, and to such election by the shipper respecting the char-
acter and incidents of the protective service as are provided for
herein. The duty of the carrier is to furnish without negligence rea-
sonable protective service of the kind and extent so directed or elected
by the shipper and carriers are not liable for any loss or damage
that may occur because of the acts of the shipper or because the
directions of the shipper were incomplete, inadequate or ill-con-
ceived.” Ibid.
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declarations can have no controlling effect, for the car-
rier’s liability for loss or damage is determined by the law.
Nothing can be added to or subtracted from the law by
limitations or definitions stated in tariffs . . . . There
is the constant risk, therefore, if such declarations are
included, of misstating the law and misleading the parties
to no good purpose.” Perishable Freight Investigation,
56 I. C. C. 449, 482. Although the Commission con-
cluded for this reason that this type of rule was generally
objectionable, id., at 483, it recognized the desirability of
giving “some warning to shippers” that a carrier was not
liable for the inherent tendency of perishable goods to
deteriorate or decay, or for the shipper’s failure to
give proper transportation instructions. Ibid. The rules
themselves reflect nothing more than this objective.*®

15 The suggestion is made that because the shipper elected to ship
under the terms and conditions of the Uniform Domestie Straight
Bill of Lading, the carrier’s liability is limited to negligence. But
insofar as damage to merchandise in transit is concerned, the bill pro-
vides for full “common-law liability.” Section 1 (a) of the bill provides
that “[t]he carrier or party in possession of any of the property
herein described shall be liable as at common law for any loss thereof
or damage thereto, except as hereinafter provided.” Section 1 (b) pro-
vides, in pertinent part, that a carrier shall not be liable for damage
“resulting from a defect or vice in the property.” Nothing in the
language of this contract even remotely suggests that the carrier
does not bear the affirmative burden of proving that the damage was
caused by a defect or vice in the property. Indeed, we think it sig-
nificant that the identical bill of lading is used for the shipment of
both perishable and nonperishable commodities, while a quite different
contract, the Uniform Live Stock Contract, is employed in the ship-
ment of livestock. See Uniform Freight Classification No. 4, p. 204.

Limitations on liability contained in other sections of the bill of
lading apply to circumstances not covered by the Carmack Amend-
ment. It could not lawfully be otherwise, for the Amendment
codified the common-law liability for damage to goods in transit, and
its legal® effect was “to bar the Interstate Commerce Commission
from legalizing tariffs limiting the common-law liability of a carrier
for such damage. The common law, in imposing liability, dispensed
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That this was the limited purpose of Rules 130 and 135
is confirmed by the Commission’s action in rejecting an
additional proposal made by the carriers at the time these
Rules were approved in 1920. The carriers sought to
include a provision to be known as Item 20 (d), reading:

“Nothing in this tariff shall be construed as reliev-
ing carriers from such liability as may rest upon them
for loss or damage when same is the result of carriers’
negligence.” See 56 I. C. C., at 481.

The Commission emphatically rejected the provision on
the express ground that

“a carrier may be liable under the common law for
loss or damage which is not the result of its negli-
gence, and this item implies that there may be some-
thing in the tariff which seeks to limit such liability.”
Id., at 483. (Emphasis supplied.)

Finally, all else failing, it is argued that as a matter of
public policy, the burden ought not to be placed upon the
carrier to explain the cause of spoilage, because where
perishables are involved, the shipper is peculiarly knowl-
edgeable about the commodity’s condition at and prior to
the time of shipment, and is therefore in the best position
to explain the cause of the damage. Since this argu-
ment amounts to a suggestion that we now carve out an
exception to an unquestioned rule of long standing upon
which both shippers and carriers rely, and which is re-
flected in the freight rates set by the carrier, the petitioner
must sustain a heavy burden of persuasion. The general
rule of carrier liability is based upon the sound premise
that the carrier has peculiarly within its knowledge “[a]1l
the facts and circumstances upon which [it] may rely to
relieve [it] of [its] duty . . . . In consequence, the law

with proof by a shipper of a carrier’s negligence in causing the

damage.” Secretary of Agriculture v. United States, 350 U. S. 162,
173 (Frankfurter, J., concurring).

729-256 O-65—14




144 OCTOBER TERM, 1963.
DoucLas, J., dissenting. 377 U.8S.

casts upon [it] the burden of the loss which [it] cannot
explain or, explaining, bring within the exceptional case
in which [it] is relieved from liability.” Schnell v. The
Vallescura, 293 U. S. 296, 304. We are not persuaded
that the carrier lacks adequate means to inform itself of
the condition of goods at the time it receives them from
the shipper, and it cannot be doubted that while the car-
rier has possession, it is the only one in a position
to acquire the knowledge of what actually damaged a
shipment entrusted to its care.

Affirmed.

MR. JusTice Doucras, with whom Mg. JusTicE Brack
concurs, dissenting.

The shipping contract in this case limited the liability
of the carrier for damages in the nature of spoilage or
decay to liability for negligence only. The shipping con-
tract consists of the bill of lading and the applicable
tariffs lawfully published and filed (Southern R. Co. v.
Prescott, 240 U. 8. 632, 637), from which there may be no
departure. Id., at 638. The bill of lading provides that
the goods are received, “subject to the classifications and
tariffs in effect” and that every service to be performed
thereunder “shall be subject to all the conditions not pro-
hibited by law . . . including the conditions on back
hereof . . . .” Its form and terms are part of Uniform
Freight Classification No. 4, one of the tariffs lawfully
filed and published pursuant to § 1 (6) of the Act. Clas-
sification No. 4 provides for various rates for various types
of service and limits liability according to the rate paid,
such limitations being held lawful by the Interstate Com-
merce Commission. Bulls of Lading, 52 1. C. C. 671, 684
et seq.; Domestic Bill of Lading, 64 1. C. C. 357, 360-361.

Under Classification No. 4 the shipper has the option
of shipping his goods either under the uniform bill of
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lading, with a “limited liability,” or under “a common car-
rier’s liability.” If he chooses the latter he pays a rate
10% higher. Here the shipper chose “limited liability.”
One type of limitation is a tariff that limits the amount
of damages for the loss of a shipment. See, e. g., Pierce
Co. v. Wells, Fargo Co.,236 U. S. 278. There the amount
of recovery for negligence is allowed to be limited where
the filed tariffs so provide, the shipper having the privilege
of paying an increased rate and obtaining liability for
the full value. Id., at 283. Here there is no question
of a carrier’s being exempt from any liability caused by
negligence. Rather it turns on Rule 130 and Rule 135
of the Perishable Protective Tariff No. 17, the tariff
brought into play by the bill of lading.

Rule 130 states: “Carriers furnishing protective service
as provided herein do not undertake to overcome the in-
herent tendency of perishable goods to deteriorate or
decay, but merely to retard such deterioration or decay
insofar as may be accomplished by reasonable protective
service, of the kind and extent requested by the shipper,
performed without negligence.” (Italics added.)

Rule 135 states: “Property accepted for shipment under
the terms and conditions of this tariff will be received and
transported subject to such directions, only, and to such
election by the shipper respecting the character and in-
cidents of the protective service as are provided for herein.
The duty of the carrier is to furnish without negligence
reasonable protective service of the kind and extent so
directed or elected by the shipper and carriers are not
liable for any loss or damage that may occur because of
the acts of the shipper or because the directions of the
shipper were incomplete, inadequate or ill-conceived.”
(Italics added.)

These provisions were approved by the Commission
(see Perishable Freight Investigation, 56 1. C. C. 449, 483),
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the declarations being “predicated upon the special
hazard resulting from the perishable nature of the freight,
or from the exercise by the shipper of some measure of
control over the form or degree of protective service
accorded.” Id., at 481.

Rules 130 and 135 are not in derogation of common-law
liability which, as we said in Secretary of Agriculture v.
United States, 350 U. S. 162, 165, note 9, was codified in
§ 20 (11) of the Act. That liability exempts the carrier
only for damage caused by the shipper, acts of God, the
public enemy, public authority, or “the inherent vice or
nature of the commodity.” Rules 130 and 135 merely
operate within the ambit of the last category, supplying
appropriate standards for its application.

Such a tariff has the force and effect of a federal statute.
See Southwestern Sugar & Molasses Co. v. River Ter-
minals Corp., 360 U. S. 411. “Until changed, tariffs bind
both carriers and shippers with the force of law.” Low-
den v. Sitmonds-Shields-Lonsdale Grain Co., 306 U. S.
516, 520; Crancer v. Lowden, 315 U. S. 631, 635.

It is under Uniform Freight Classification No. 4, the
bill of lading, and the Rules of the Perishable Protective
Tariff that we must decide this case.

The jury found that petitioner “performed without
negligence the transportation services as provided by
the terms and conditions of the bill of lading and as in-
structed by the plaintiff and in a reasonably prudent
manner as to matters not covered by the bill of lading or
the plaintiff’s instructions.” The jury, however, refused
to find that the damage was caused by “the inherent
nature of the commodity which will cause it to deteriorate
with a lapse of time.” Judgment was entered for the
shipper and this Court now affirms the judgment of the
Texas Supreme Court.
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I would reverse. In my opinion the Court should hold
that a carrier of perishables overcomes the shipper’s prima
facie case when he demonstrates, as here,* that the nature
of the damage is spoilage and decay and that he per-
formed the protective services ordered and paid for by
the shipper and all other duties in a reasonably prudent
manner. Any other rule nullifies the provisions of the
tariff which permit the shipper to select from numerous
protective services and pay the corresponding charge, and
which provide that “[t]he duty of the carrier is to
furnish without negligence reasonable protective service
of the kind and extent so directed or elected by the
shipper . . . .”

The protective service ordered by respondent when
the melons were delivered to petitioner for shipment was
“standard refrigeration to destination.” An expert wit-
ness explained that “ ‘standard refrigeration to destina-
tion’ . . . means that the car will be reiced to capacity at
all regular icing stations.” ? Generally, the services avail-

1 Respondent has not seriously contended that such things as “Bac-
terial Soft Rot, generally in advanced stages” and “discoloration”
are other than conditions of deterioration, spoilage and decay. The
principal dispute at the trial centered around whether or not the
shipper had in fact performed the requested services in a reason-
ably prudent manner, with respondent, more specifically, attempting
to indicate that perhaps the refrigeration equipment was not func-
tioning properly.

2 The same expert witness discussed the various kinds of protective
service available:

“Q. . .. [Wlho-dictates or orders or determines what type of serv-
ice shall be furnished on a refrigerator car on a particular shipment ?

“A. The shipper.

“Q. And are there various kinds of services that he can select that
he can direct the railroad to furnish?

“A. Yes. The Perishable Tariff has—I wouldn’t know just how
many, but perhaps a hundred different classes of service, starting
with ventilation, which is no ice at all. He may ship with one icing
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able for fresh fruits, vegetables, berries or melons include
refrigeration with salt ; standard refrigeration ; initial icing
only; initial icing with limited number of re-icings; half-
stage refrigeration; top or body icing; cooling in car;
fumigation; ventilation; and protection against cold
(heater service). The “[c]harges published herein for
protective service,” says the tariff, “will be in addition to
and independent of all freight rates . . . .” A shipper, in
other words, by paying one charge gets one service and
by paying a lesser charge gets a lesser service.

In the instant case, the melons were inspected at desti-
nation by the United States Department of Agriculture.
The report said:

“Condition: Generally hard to firm; white to
cream color. In most samples 1 to 4 melons per
crate, some none, average approximately 15% dam-
aged by light to dark brown discoloration, some of
which is sunken, occurring over 15 to 14 of surface.
In most samples none, some 1 or 2 melons per crate,
average approximately 3% decay, Bacterial Soft Rot,
generally in advanced stages.

“Grade: Now fails to grade U. 8. No. 1 only
account discoloration and decay.”

only, initial icing, Rule 240. He may start with two icings, three
and four. With standard icing—which is icing at all regular icing
stations—he, in addition to that, can specify salt, if he wants to,
certain percentage of salt, which is supposed to step up the meltage
and refrigeration. There are a hundred classes of service from which
the shipper dictates what he thinks, in his opinion, will best protect
his shipment.”

Details on the numerous protective services available are contained
in Perishable Protective Tariff 18, Local, Joint and Proportional
Charges and Rules and Regulations Governing the Handling of Perish-
able Freight, National Perishable Freight Committee, I. C. C. 37
(1960).
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The defects in the melons were described by an inspec-
tor for the Railroad Perishable Inspection Agency, an
organization formed by an association of carriers: *

“Well, light brown discoloration is actually a sur-
face blemish of the melon. It’s quite common to
find that condition at destination markets, and we
believe it’s associated with immaturity. That is, if
a melon is harvested a little bit immature during the
grading and packing operation, it will get very slight
abrasions, and then the surface will darken.

“Bacterial Soft Rot is a decay of—it’s common
decay found in many fruits and vegetables. It’s
caused by an organism, bacterial organism, and it’s
of field origin. The bacteria are commonly found on
plant debris and that sort of thing, and it develops
when the conditions of temperature and moisture
are ripe for the development, bacteria-wise. You
find it very commonly at destination on a great many
fruits and vegetables,

“Well, the temperatures we have here would be
favorable to retard that decay, because the lower the
temperature you have, the more you are going to
retard the development of Soft Rot.

3 The only contradictory testimony came from respondent’s office
manager who, after stating on cross-examination that he would not
attempt any opinions about “decay and sunken areas and discolora-
tion or things like that,” said on redirect examination:

“Q. Have you developed in your experience in this business over
seventeen years a general knowledge of what causes the decay in some
instances ?

“A. Yes. Improper refrigeration, I would say.”
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“It’s my opinion that the decay originated at
shipping point, either during the harvesting or the
packing operation, and that the decay developed so
that it was noticeable at destination.”

The inherent weakness of perishable products and the
owner’s superior familiarity with them are reflected in
Rules 130 and 135 of the Perishable Protective Tariff,
which, as I have said, relate the charge to the protective
service desired by the shipper. The necessary protective
service varies greatly for conditions sueh as those enumer-
ated in Perishable Freight Investigation, supra, at 468:

Character of the commodity; variety of the same
commodity; local climate; season when shipped:
weather variations from year to year and from day
to day; length of haul; condition of the commodity;
use to which it is to be put; package in which it is
shipped; schedule of freight-train operation; pre-
cooling of shipments; method of loading; weight
loaded; character of car furnished.

And see Providence Fruit & Produce Exchange v. New
York Central & Hudson R. Co., 33 1. C. C. 294, 295, 296.

Respondent could have selected any one of a wide
variety of protective services, paying a higher or lower
charge as the case may be. It was testified that respond-
ent, for example, could have ordered a specified percent-
age of salt to be added to the icings so as to speed up
the refrigeration process. Instead, for whatever reason,
respondent ordered the cheaper service.

Notwithstanding this, the Court ignores the obvious
difference between perishables and nonperishables and
formulates a rule contrary to a valid tariff and the weight
of authority.*

+See Mirski v. Chesapeake & Ohio R. Co., 44 TIl. App. 2d 48, 194
N. E. 2d 361; Trautmann Bros. Co. v. Missouri Pac. R. Co., 312 F.
2d 102 (C. A. 5th Cir.) ; and Larry’s Sandwiches, Inc., v. Pacific Elec.
R. Co., 318 F. 2d 690 (C. A. 9th Cir.).
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As the Court of Appeals for the Ninth Circuit said,
speaking through Judge Merrill: “. . . in the case of
perishable goods the burden upon the carrier is not to
prove that the damage resulted from the inherent vice
of the goods, but to prove its own compliance with the
rules of the tariff and the shipper’s instructions.” Larry’s
Sandwiches, Inc., v. Pacific Electric R. Co., 318 F. 2d 690,
692-693.

In my opinion, the Court should recognize Uniform
Freight Classification No. 4 and the Rules of the Perish-
able Protective Tariff as having the force of a statute,
limiting liability to the service asked, paid for, and ren-
dered. What we do today allows a shipper, under the
guise of buying transportation service, to sell a car of
produce to the railroad.
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MERCER v. THERIOT.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT.

No. 336. Argued April 22, 1964.—Decided May 4, 1964.

The Court of Appeals, for insufficiency of evidence and prejudicial
errors, reversed a judgment for petitioner in a wrongful death
action brought in a federal District Court, where jurisdiction was
based on diversity of citizenship and amount in controversy, and
remanded the case to the District Court with instructions for entry
of judgment for respondent, or for a new trial if petitioner could
show that on another trial there would be sufficiently probative
evidence to warrant submission of the case to the jury. The Dis-
trict Court on remand denied petitioner’s motion for a new trial,
holding that the additional evidence would be inadmissible under
the hearsay rule; and the Court of Appeals affirmed. Held:

1. This Court upon review of the second judgment may con-
sider all the substantial federal questions determined in the earlier
stages of the litigation. P. 153.

2. The evidence was sufficient under any appropriate standard,
state or federal, to support the jury’s verdict and no errors affect-
ing substantial justice occurred at the trial. Pp. 154-156.

316 F. 2d 635, reversed and remanded.

H. Alva Brumfield argued the cause for petitioner.
With him on the brief was Sylvia Roberts.

Stanley E. Loeb argued the cause and filed a brief for
respondent.

Per CuUrIAM.

Petitioner brought a wrongful death action against
respondent in the United States District Court for the
Eastern District of Louisiana. Jurisdiction was based on
diversity of citizenship and amount in controversy. The
jury returned a verdict for petitioner in the amount of
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$25,000, and the trial court denied respondent’s motions
for a new trial and for judgment notwithstanding the
verdict. i

On appeal, a panel of the United States Court of Ap-
peals for the Fifth Circuit reversed the judgment. The
court held that the evidence was insufficient to sustain
the verdict of the jury and remanded the case to the
District Court “with directions to enter a judgment for
the defendant unless plaintiff . . . makes a satisfactory
showing that on another trial evidence of sufficient pro-
bative force to justify submission of the cause to the jury
will be offered, in which event the judgment shall be for
a new trial.” 262 F. 2d 754, 761. The court also held
that there were prejudicial errors in the conduct of the
trial which would have required a new trial even if there
had been sufficient evidence. 262 F. 2d, at 758-759.
At that stage in the litigation, this Court denied a petition
for a writ of certiorari. 359 U. S. 983.

Petitioner then submitted to the District Court addi-
tional evidence in support of a motion for a new trial.
The distriet judge, regarding himself bound by the ruling
of the Court of Appeals that the evidence adduced at trial
was insufficient, denied the motion on the ground that the
additional “evidence, while persuasive, would be inadmis-
sible in a new trial under the hearsay rule.” The Court
of Appeals sitting en banc, over the dissent of four judges,
affirmed the denial of a new trial. 316 F. 2d 635. Peti-
tioner then sought, and we granted, a writ of certiorari.
375 U. S. 920.

We now “consider all of the substantial federal ques-
tions determined in the earlier stages of the litiga-
tion . . . ,” Reece v. Georgia, 350 U. S. 85, 87, for it is
settled that we may consider questions raised on the first
appeal, as well as “those that were before the Court of
Appeals upon the second appeal.” Hamilton-Brown
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Shoe Co. v. Wolf Bros. & Co.,240 U. S. 251,257. Cf. Urte
v. Thompson, 337 U. S. 163, 171-173; Messenger v.
Anderson, 225 U. S. 436, 444.

We consider first the alleged errors in the conduct
of the trial. The Court of Appeals deemed the trial
court’s instruction regarding circumstantial evidence to be
“highly prejudicial error” because it included a statement
that “[t]he testimony of all of the witnesses for the
plaintiff has made out what we call in law a circumstantial
case . . ..” 262 F. 2d, at 758. But as soon as this was
called to the court’s attention, the following instruction
was given:

“What I meant to say was that the witnesses for
the Plaintiff . . . have sought to make out . . .
through their evidence a circumstantial case. The
question as to whether or not the case of the Plain-
tiff has been proved is for the Jury to determine.”

There was no objection to this re-instruction. We con-
clude that it properly stated the law and that it would
have remedied any erroneous impression the jury may
have received from the first instruction. The Court of
Appeals also held that the trial judge committed a “griev-
ous” error by permitting the introduction of certain hear-
say evidence. Id., at 757. Counsel for the respondent
did not object to this evidence but in fact elicited the
same evidence in his examination of the witness. On this
record, the admission of the evidence cannot be deemed
a deprivation of “substantial justice.” Rule 61, Fed.
Rules Civ. Proc. Finally, the Court of Appeals held that
the inflammatory nature of the opening statement of
petitioner’s counsel required a new trial. Counsel told
the jury that he would establish that respondent “was a
hit-and-run driver,” with “a complete disregard for . . .
life.” Id., at 758. In the context of this case, however,




MERCER v». THERIOT. 155
152 Per Curiam.

those remarks do not seem significantly outside the
bounds of permissible advocacy. If respondent know-
ingly struck the deceased, then he was a hit-and-run
driver with little regard for human life, for it was undis-
puted that the driver of the automobile that hit the
decedent did not stop to render aid or to report the
accident.

Our examination of the trial record reveals not only
that there were no errors affecting substantial justice, but
also that the trial judge conducted the trial with scru-
pulous regard for the litigants’ rights.

We must consider next the sufficiency of the evidence
adduced at trial. Our examination of the record indicates
that the jury could reasonably have found the following
facts: Decedent’s body was discovered on an island on the
right side of a black top road; the body was two or three
feet off the edge of the road; near the body tire marks ran
off the road for some distance; death resulted from a vio-
lent blow; the time of death was fixed at about 7:30 p. m. ;
the road was the only highway leading from the island to
the respondent’s home; the respondent had spent that
afternoon at a bar on the island and had consumed be-
tween 8 and 10 drinks of whiskey; he left the bar at about
7:30 p. m. and drove toward his home on the road on
which decedent was killed ; at the time of decedent’s death,
few people were traveling that highway; on the day fol-
lowing the accident respondent’s automobile was without
a right headlight rim and bore marks of a recent blow to
the right headlight and to the right front of the hood;
some blue coloring which “had an appearance that it could
have been done by clothing . . .” was on the hood; the de-
cedent was wearing blue coveralls when he was struck; a
towel with red stains which appeared to be blood was
found concealed between the driver’s seat and seat cover;
particles which looked like hair were found underneath
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the right side of the car; and the automobile was covered
with a white substance which appeared to be a film of
soap left after a washing.

We believe that the Court of Appeals erred in conclud-
ing that this evidence was insufficient to support the jury
verdict. The evidence was sufficient under any standard
which might be appropriate—state or federal. See Dick
v. New York Life Ins. Co., 359 U. S. 437, 444-445. The
jury’s verdict, therefore, should not have been disturbed.
Accordingly, the case is reversed and remanded to the
District Court with instructions to enter judgment in
accordance with the jury’s verdict.*

It is so ordered.
Mg. JusticE HARLAN, dissenting.

Certiorari was granted in this case because it appeared
that the question was presented whether a state or fed-
eral standard determines the sufficiency of the evidence
to support a jury verdict in cases in the district courts
where jurisdiction is based on diversity of citizenship.
That question was left undecided in Dick v. New York
Life Ins. Co., 359 U. S. 437, 444-445. The Court having
now concluded that the question is not before it, I believe
that the writ of certiorari should be dismissed as improvi-
dently granted. Nothing remains in the case, as the
Court decides it, except the question whether the evidence
was sufficient to support the verdict and questions con-
cerning rulings of the trial judge. As to none of these
questions can the Court do more than second-guess, one
step further removed from the actual events, the District
Court and the Court of Appeals. Accordingly, the case,
as it revealed itself at argument, was not appropriate for
review by this Court. See my opinion in Ferguson v.

*Qur disposition of the case makes it unnecessary for us to consider
the correctness of the trial court’s disposition of the motion for a
new trial.
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Moore-McCormack Lines, Inc., 352 U. S. 521, 559, and
the dissenting opinion of Mr. Justice Frankfurter in the
same case, td., at 524. The views there expressed apply
with particular force in a diversity case, where the cause
of action is founded on state rather than federal law.
See the opinion of Mr. Justice Frankfurter, dissenting in
Gibson v. Phillips Petroleum Co., 352 U. S. 874.

On the merits, I think it is not appropriately part of
the business of this Court to substitute its judgment for
that of the Court of Appeals, either on the issue of
sufficiency of the evidence or on the gravity of the trial
errors which led the Court of Appeals to conclude that
the respondent had been “deprived . . . of his day in
court” and had been convicted “on rumor and hearsay,
not of negligent fault but of bribery and corruption.”
262 F. 2d 754, 759.
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CLINTON v. VIRGINITA.

CERTIORARI TO THE SUPREME COURT OF APPEALS OF
VIRGINIA.

No. 294. Argued April 27, 1964—Decided May 4, 1964.
204 Va. 275, 130 S. E. 2d 437, reversed.

Calvin H. Childress argued the cause and filed a brief
for petitioner.

D. Gardiner Tyler, Assistant Attorney General of Vir-
ginia, argued the cause for respondent. With him on
the briefs was Robert Y. Button, Attorney General of
Virginia.

Per Curiam.

The motion to strike the supplemental brief on behalf
of the respondent is denied. The judgment is reversed.
Silverman v. United States, 365 U. S. 505; Ker v.
Califormia, 374 U. S. 23.

Mg. Justick CLARK, concurring: Since the Court finds
that the “spiked” mike used by the police officers pene-
trated petitioner’s premises sufficiently to be an actual
trespass thereof, I join in the judgment.

MR. JusTicE WHITE dissents.
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WILLIS SHAW FROZEN EXPRESS, INC., v.
UNITED STATES ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF ARKANSAS.

No. 201. Argued April 23, 27, 1964.—Decided May 4, 1964.

The District Court affirmed an order of the Interstate Commerce
Commission (ICC) granting appellant’s common carrier applica-
tion under the grandfather clause of the Transportation Act of
1958 to transport certain frozen seasonal agricultural products but
substantially curtailing its prior operations. Held: The ICC
should reconsider in light of the carrier’s status and ability to per-
form, and the transportation characteristics and marketing pattern
of the products. United States v. Carolina Freight Carriers Corp.,
315 U. S. 475, 482-489.

Reversed and remanded.

A. Alvis Layne argued the cause for appellant. With
him on the brief was John H. Joyce.

Stephen J. Pollak argued the cause for the United
States et al. With him on the brief were Solicitor Gen-
eral Cox, Assistant Attorney General Orrick, Lionel
Kestenbaum, Robert W, Ginnane and Fritz R. Kahn.

Per CuriaM.

Appellant applied to the Interstate Commerce Com-
mission under the grandfather clause of the Transporta-
tion Act of 1958, § 7 (¢), 72 Stat. 573, 49 U. S. C. § 303
(b)(6), to transport as a common carrier over irregular
routes frozen fruits, berries, and vegetables, and frozen
seafoods and poultry when transported with such frozen
fruits, berries, and vegetables. The Commission granted
a certificate which substantially curtailed appellant’s
prior operations. 89 M. C. C. 377. The District Court
affirmed without opinion.

We think United States v. Carolina Freight Carriers
Corp., 315 U. S. 475, requires reversal of the judgment and

729-256 O-65—15
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a remand to the Commission for reconsideration in light
of appellant’s status and performance as a common car-
rier, the transportation characteristics and marketing pat-
tern of these seasonal agricultural products, and the
demonstrated ability of appellant to perform the services.
Id., at 482-489.

Reversed and remanded.

MR. JusticE HARLAN, MR. JUsTICE STEWART and MR.
Justice WHITE dissent, agreeing with the three-judge
District Court that the Commission correctly employed
the statutory standards prescribed by Congress. “The
precise delineation of the area or the specification of
localities which may be serviced has been entrusted by
the Congress to the Commission.” United States v.
Carolina Freight Carriers Corp., 315 U. S. 475, 480. See
also Alton R. Co. v. United States, 315 U. S. 15, 22-23.
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UNITED STATES v. CONTINENTAL OIL CO.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF NEW MEXICO.

No. 834. Decided May 4, 1964.
Judgment vacated and case remanded.

Solicitor General Cox, Assistant Attorney General
Orrick and Robert B. Hummel for the United States.

David T. Searls and A. T. Seymour for appellee.

Per CuriaM.

The judgment is vacated and the case is remanded to
the United States District Court for the District of New
Mexico for a trial on the merits of the case. Poller v.
Columbia Broadcasting System, Inc., 368 U. S. 464.

Separate Memorandum of MR. JusTicE HARLAN.

This is an appeal by the Government in an antitrust
case wherein the District Court entered summary judg-
ment in favor of the defendant-appellee without opinion,
findings of fact, or conclusions of law of any kind. The
case is here on a typewritten record of some 2,000 pages,
consisting of pleadings, briefs, depositions, exhibits, and
the transeript of a pretrial conference. The district judge
is now deceased.

The Court vacates the judgment below and remands
the case for trial. Short of its being the law that the
summary judgment procedure is wholly unavailable in a
government antitrust case—a holding not before nor, as
I understand matters, now made—I am unable to say
that summary judgment was improvidently granted in
this instance without making an examination of the
entire record; certainly this disposition should not be
made simply on the basis of the Government’s statements
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that triable issues of fact exist. To examine this large
record without any illumination by the court below
would place an intolerable burden on this Court.

In these circumstances I believe that the proper course
is to vacate the judgment below and remand the case to
the District Court, with leave to the defendant to renew
its motion for summary judgment before another district
judge. The Court’s action, which deprives the defendant
of that opportunity, seems to me unwarranted. If sum-
mary judgment were again granted, the District Court
would be expected to furnish a statement of its reasons,
including such findings of fact and conclusions of law as
might be appropriate. Cf. United States v. El Paso
Natural Gas Co.,376 U. S. 651, 662 (concurring-dissenting
opinion of HARLAN, J.).

BONTZ v. KANSAS.
APPEAL FROM THE SUPREME COURT OF KANSAS.

No. 758. Decided May 4, 1964.

Appeal dismissed for want of a substantial federal question.
Reported below: 192 Kan. 158, 163, 386 P. 2d 201, 205.

Verne M. Laing for appellant.
William M. Ferguson, Attorney General of Kansas, and
Keith Sanborn for appellee.

Per CuriaMm.

The motion to dismiss is granted and the appeal is
dismissed for want of a substantial federal question.

Mgr. Jusrtice Brack, Mr. Justice Doucras and MR.
Justice HArLAN are of the opinion that probable juris-
diction should be noted.
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SCHNEIDER v. RUSK, SECRETARY OF STATE.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF COLUMBIA.

No. 368. Argued April 2, 1964.—
Decided May 18, 1964.

Appellant, who was born in Germany, came to this country with her
parents as a child and acquired derivative American citizenship.
She lived abroad since graduation from college, became married to
a German national, and, except for two visits back to this country,
has lived in Germany for the past eight years. The State Depart-
ment denied her a passport, certifying that she had lost her Ameri-
can citizenship under § 352 (a) (1) of the Immigration and Na-
tionality Act of 1952, which provides that a naturalized citizen, with
exceptions not material here, loses citizenship by continuous resi-
dence for three years in the country of origin. She thereupon sued
in the District Court for a declaratory judgment that she is still
an American citizen and has appealed from that court’s adverse
decision. Held: by a majority of this Court that §352 (a)(1)
is discriminatory and therefore violative of due proeess under the
Fifth Amendment of the Constitution, since no restriction against
the length of foreign residence applies to native-born citizens,
though some members of that majority believe that Congress lacks
constitutional power to effect involuntary divestiture of citizenship.
Pp. 164-169.

218 F. Supp. 302, reversed.

Milton V. Freeman argued the cause for appellant.
With him on the briefs were Robert E. Herzstein, Horst
Kurnik and Charles A. Reich.

Bruce J. Terris argued the cause for appellee. With
him on the brief were Solicitor General Cox, Assistant
Attorney General Miller and Beatrice Rosenberg.

Jack Wasserman, David Carliner and Melvin L. Wulf
filed a brief for the American Civil Liberties Union, as
amicus curiae, urging reversal.
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Mgr. Justice Doucras delivered the opinion of the
Court.

The Immigration and Nationality Act of 1952, 66
Stat. 163, 269, 8 U. S. C. §§ 1101, 1484, provides by
§ 352:

“(a) A person who has become a national by
naturalization shall lose his nationality by—

“(1) having a continuous residence for three years
in the territory of a foreign state of which he was
formerly a national or in which the place of his birth
is situated, except as provided in section 353 of this
title,' whether such residence commenced before or
after the effective date of this Act . . . .” (Italics
added.)

Appellant, a German national by birth, came to this
country with her parents when a small child, acquired de-

rivative American citizenship at the age of 16 through her
mother, and, after graduating from Smith College, went
abroad for postgraduate work. In 1956 while in France
she became engaged to a German national, returned here
briefly, and departed for Germany, where she married
and where she has resided ever since. Since her marriage
she has returned to this country on two occasions for
visits. Her husband is a lawyer in Cologne where appel-
lant has been living. Two of her four sons, born in Ger-
many, are dual nationals, having acquired American
citizenship under § 301 (a)(7) of the 1952 Act. The
American citizenship of the other two turns on this case.
In 1959 the United States denied her a passport, the State
Department certifying that she had lost her American
citizenship under § 352 (a) (1), quoted above. Appellant
sued for a declaratory judgment that she still is an Ameri-
can citizen. The District Court held against her, 218 F.

1The exceptions relate, inter alia, to residence abroad in the
employment of the United States and are not relevant here.
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Supp. 302, and the case is here on appeal®* 375 U. S.
893.

The Solicitor General makes his case along the fol-
lowing lines.

Over a period of many years this Government has been
seriously concerned by special problems engendered when
naturalized citizens return for a long period to the coun-
tries of their former nationalities. It is upon this premise
that the argument derives that Congress, through its
power over foreign relations, has the power to deprive
such citizens of their citizenship.

Other nations, it is said, frequently attempt to treat
such persons as their own citizens, thus embroiling the
United States in conflicts when it attempts to afford them
protection. It is argued that expatriation is an alterna-
tive to withdrawal of diplomatic protection. It is also
argued that Congress reasonably can protect against the
tendency of three years’ residence in a naturalized citi-
zen’s former homeland to weaken his or her allegiance to
this country. The argument continues that it is not
invidious diserimination for Congress to treat such nat-
uralized citizens differently from the manner in which it
treats native-born citizens and that Congress has the
right to legislate with respect to the general class with-
out regard to each factual violation. It is finally
argued that Congress here, unlike the situation in Ken-
nedy v. Mendoza-Martinez, 372 U. S. 144, was aiming
only to regulate and not to punish, and that what Con-
gress did had been deemed appropriate not only by this
country but by many others and is in keeping with
traditional American concepts of citizenship.

We start from the premise that the rights of citizenship
of the native born and of the naturalized person are of
the same dignity and are coextensive. The only differ-
ence drawn by the Constitution is that only the “natural
born” citizen is eligible to be President. Art. IT, § 1.

2 For other aspects of the case see 372 U. S. 224,
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While the rights of citizenship of the native born
derive from § 1 of the Fourteenth Amendment and the
rights of the naturalized citizen derive from satisfying,
free of fraud, the requirements set by Congress, the latter,
apart from the exception noted, “becomes a member of
the society, possessing all the rights of a native citizen,
and standing, in the view of the constitution, on the foot-
ing of a native. The constitution does not authorize
Congress to enlarge or abridge those rights. The simple
power of the national Legislature, is to preseribe a uniform
rule of naturalization, and the exercise of this power
exhausts it, so far as respects the individual.” Osborn v.
Bank of United States, 9 Wheat. 738, 827. And see Luria
v. United States, 231 U. 8. 9, 22; United States v. Mac-
Intosh, 283 U. S. 605, 624; Knauer v. United States, 328
U. S. 654, 658.

Views of the Justices have varied when it comes to
the problem of expatriation.

There is one view that the power of Congress to take
away citizenship for activities of the citizen is non-
existent absent expatriation by the voluntary renuncia-
tion of nationality and allegiance. See Perez v. Brownell,
356 U. S. 44, 79 (dissenting opinion of JusTicEs Brack
and Doucras); Trop v. Dulles, 356 U. S. 86 (opinion by
Cuier JustickE WARREN). That view has not yet com-
manded a majority of the entire Court. Hence we are
faced with the issue presented and decided in Perez v.
Brownell, supra, 1. e., whether the present Act violates
due process. That in turn comes to the question put in
the following words in Perez:

“Is the means, withdrawal of citizenship, reason-
ably calculated to effect the end that is within the
power of Congress to achieve, the avoidance of
embarrassment in the conduet of our foreign rela-
tions . . . ?” 356 U. 8., at 60.
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In that case, where an American citizen voted in a foreign
election, the answer was in the affirmative. In the present
case the question is whether the same answer should be
given merely because the naturalized citizen lived in her
former homeland continuously for three years. We think
not.

Speaking of the provision in the Nationality Act of
1940, which was the predecessor of § 352 (a) (1), Chair-
man Dickstein of the House said that the bill would
“relieve this country of the responsibility of those who
reside in foreign lands and only claim citizenship when it
serves their purpose.” 86 Cong. Rec. 11944. And the
Senate Report on the 1940 bill stated:

“These provisions for loss of nationality by resi-
dence abroad would greatly lessen the task of the
United States in protecting through the Department
of State nominal ecitizens of this country who are
abroad but whose real interests, as shown by the con-
ditions of their foreign stay, are not in this country.”
S. Rep. No. 2150, 76th Cong., 3d Sess., p. 4.

As stated by Judge Fahy, dissenting below, such legisla-
tion, touching as it does on the “most precious right” of
citizenship (Kennedy v. Mendoza-Martinez, 372 U. S., at
159), would have to be justified under the foreign rela-
tions power “by some more urgent public necessity than
substituting administrative convenience for the individ-
ual right of which the citizen is deprived.” 218 F. Supp.
302, 320.

In Kennedy v. Mendoza-Martinez, supra, a divided
Court held that it was beyond the power of Congress
to deprive an American of his citizenship automatically
and without any prior judicial or administrative proceed-
ings because he left the United States in time of war to
evade or avoid training or service in the Armed Forces.
The Court held that it was an unconstitutional use of
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congressional power because it took away citizenship as
punishment for the offense of remaining outside the coun-
try to avoid military service, without, at the same time,
affording him the procedural safeguards granted by the
Fifth and Sixth Amendments. Yet even the dissenters,
who felt that flight or absence to evade the duty of help-
ing to defend the country in time of war amounted to
manifest nonallegiance, made a reservation. JusTICE
STEWART stated:

“Previous decisions have suggested that congres-
sional exercise of the power to expatriate may be
subjeet to a further constitutional restriction—a lim-
itation upon the kind of activity which may be made
the basis of denationalization. Withdrawal of citi-
zenship is a drastic measure. Moreover, the power
to expatriate endows government with authority to
define and to limit the society which it represents
and to which it is responsible.

“This Court has never held that Congress’ power
to expatriate may be used unsparingly in every area
in which it has general power to act. Our previous
decisions upholding involuntary denationalization all
involved conduct inconsistent with undiluted alle-
giance to this country.” 372 U. S, at 214.

This statute proceeds on the impermissible assumption
that naturalized citizens as a class are less reliable and
bear less allegiance to this country than do the native
born. This is an assumption that is impossible for us to
make. Moreover, while the Fifth Amendment contains
no equal protection clause, it does forbid diserimination
that is “so unjustifiable as to be violative of due process.”
Bolling v. Sharpe, 347 U. S. 497, 499. A native-born
citizen is free to reside abroad indefinitely without suf-
fering loss of citizenship. The discrimination aimed at
naturalized citizens drastically limits their rights to live
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and work abroad in a way that other citizens may. It
creates indeed a second-class citizenship. Living abroad,
whether the citizen be naturalized or native born, is no
badge of lack of allegiance and in no way evidences a vol-
untary renunciation of nationality and allegiance. It
may indeed be compelled by family, business, or other
legitimate reasons.

Reversed.

MER. JusTicE BRENNAN took no part in the decision of
this case.

Mgr. JusticE CrArRk, whom MR. JusTicE HARLAN and
Mgr. Justice WHITE join, dissenting.

The appellant, a derivative citizen since 1950, has vol-
untarily absented herself from the United States for over
a decade, living in her native Germany for the last eight
years. In 1956 she married a German citizen there; she
has since borne four (German national) sons there, and
now says she has no intention to return to the United
States.

I, too, sympathize with the appellant for the dilemma
in which she has placed herself through her marriage to a
foreign citizen. But the policy of our country is in-
volved here, not just her personal consideration. I can-
not say that Congress made her a second-class citizen by
enacting § 352 (a)(1) of the Immigration and Nationality
Act of 1952, 66 Stat. 269, 8 U. S. C. § 1484 placing a
“badge of lack of allegiance” upon her because she chose
to live permanently abroad in her native land. If there
is such a citizenship or badge, appellant, not the Congress,
created it through her own actions. All that Congress
did was face up to problems of the highest national im-
portance by authorizing expatriation, the only adequate
remedy. Appellant, with her eyes open to the result,
chose by her action to renounce her derivative citizen-
ship. Our cases have so interpreted such action for half
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a century. Mackenzie v. Hare, 239 U. S. 299 (1915).
As applied to her I cannot say, as does the Court, that the
command of Congress in § 352 (a)(1) is diseriminatory
and, therefore, violative of due process. Mackenzie de-
cided just the contrary, upholding a statute which pro-
vided that, although an American male did not suffer loss
of citizenship during marriage to a foreign citizen, an
American woman did. Here the appellant had statutory
notice of the requirement; she voluntarily acted in dis-
regard of it for eight years, intends to continue to do so,
and in my view has therefore renounced her citizenship.

I.

There is nothing new about the practice of expatriating
naturalized citizens who voluntarily return to their native
lands to reside. It has a long-established and widely
accepted history. Our concept of citizenship was inher-
ited from England and, accordingly, was based on the
principle that rights conferred by naturalization were sub-
ject to the conditions reserved in the grant. See Calvin’s
Case, 7 Co. Rep. 1 a, 77 Eng. Rep. 377 (1608). It was
with this in mind that the Founders incorporated Art. I,
§ 8, cl. 4, into our Constitution. This clause grants Con-
gress the power “[t]o establish an uniform Rule of Nat-
uralization . . . .” And, as Madison himself said, these
words meant that the “Natl. Legislre. is to have the right
of regulating naturalization, and can by virtue thereof fix
different periods of residence as conditions of enjoying
different privileges of Citizenship ....” II Farrand, The
Records of the Federal Convention of 1787, 235 (1911).
This was confirmed during the debate in the First Con-
gress on the first naturalization bill when Alexander
White of Virginia suggested that if the residence require-
ment were stricken, “another clause ought to be added,
depriving [naturalized] persons of the privilege of citizen-
ship, who left the country and staid abroad for a given
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length of time.” 1 Annals of Congress 1110 (1790).
James Madison answered:

“It may be a question of some nicety, how far we
can make our law to admit an alien to the right of
citizenship, step by step; but there is no doubt we
may, and ought to require residence as an essen-
il Ik, a7 LI,

The records show not only that it was the consensus of
the members of the House that step-by-step naturaliza-
tion was permissible but also that not a word was spoken
against the Madison statement that required residence
was constitutionally allowed. This debate points up the
fact that distinctions between naturalized and native-
born citizens were uppermost in the minds of the Framers
of the Constitution.

The right to renounce citizenship acquired at birth was
a serious question during the War of 1812. In 1814 the
Government, through Secretary of State Monroe, circu-
lated an anonymous pamphlet, A Treatise on Expatria-
tion, which declared that “[e]xpatriation . . . is nothing
more than emigration, with an intention to settle per-
manently abroad.” At 21. Since that time it has tradi-
tionally been our policy to withdraw diplomatic protec-
tion from naturalized citizens domiciled in their native
states. See, e. g., letter from Secretary of State Adams to
Shaler (1818), IIT Moore, Digest of International Law
735-736 (1906); letter from United States Minister to
Prussia Wheaton to Knoche (1840), S. Exec. Doe. No. 38,
36th Cong., 1st Sess., 6-7; letter from Secretary of State
Fish to Wing (1871), II Wharton, Digest of Interna-
tional Law of the United States 361-362 (2d ed. 1887);
communication from Secretary of State Hay to Amer-
ican diplomats (1899), III Moore, supra, at 950. Dur-
ing all this period the United States protected all citi-
zens abroad except naturalized ones residing in their
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native lands. In 1868 the Bancroft treaty was nego-
tiated with the North German Confederation. It pro-
vided that each country would recognize naturalization
of its native-born citizens by the other country. It fur-
ther provided that “[i]f a German naturalized in America
renews his residence in North Germany, without the
intent to return to America, he shall be held to have re-
nounced his naturalization . . . [and] [t]he intent not
to return may be held to exist when the person nat-
uralized in the one country resides more than two years
in the other country.” 15 Stat. 615, 616-617. The
United States has similar rights under existing treaties
with 20 countries. All of these rights will be stricken by
the decision today.

In the late nineteenth century the Government adopted
a practice of informing naturalized citizens residing in
their native lands without intent to return that they had
expatriated themselves. The doctrine underlying this
procedure has since been followed on several occasions by
commissions arbitrating the claims of American citizens
against foreign governments. See III Moore, History
and Digest of International Arbitrations 2562-2572,
2579-2581 (1898).

As early as 1863 President Lineoln had suggested to
Congress that it “might be advisable to fix a limit beyond
which no citizen of the United States residing abroad may
claim the interposition of his Government.” 7 Messages
and Papers of the Presidents 3382 (Richardson ed. 1897).
However, no legislation was enacted in the nineteenth
century. In 1906, at the request of Congress, Secretary
of State Elihu Root appointed a “citizenship board” to
consider this and other related matters. The Board’s
report stated:

“Expressed renunciation of American citizenship
is, however, extremely rare; but the class of Ameri-
cans who separate themselves from the United States
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and live within the jurisdiction of foreign countries is
becoming larger every year, and the question of their
protection causes increasing embarrassment to this
Government in its relations with foreign powers.”
H. Doc. No. 326, 59th Cong., 2d Sess., 25.

The Board’s recommendations led to the enactment of
the Nationality Act of 1907, 34 Stat. 1228. That Act
included a rebuttable presumption that residence for two
years in the foreign state from which a naturalized Amer-
ican citizen came constituted a forfeiture of American
citizenship. This provision proved difficult to admin-
ister and in 1933 President Roosevelt appointed a cabinet
committee (the Secretary of State, the Attorney General
and the Secretary of Labor) to review the nationality
laws. The committee issued an extensive report and
draft statute which provided for expatriation of natural-
ized citizens who resided continuously in their country
of origin for three years. This provision was incorpo-
rated into the Nationality Act of 1940, 54 Stat. 1137, 1170,
and was carried over into the Immigration and Nation-
ality Act of 1952, modified so as not to require ‘“uninter-
rupted physical presence in a foreign state . .. .” 66
Stat. 163, 170, 269.
II.

This historical background points up the international
difficulties which led to the adoption of the policy an-
nounced in § 352 (a)(1). Residence of United States
nationals abroad has always been the source of much
international friction and the ruling today will expand
these difficulties tremendously. In 1962 alone 919 per-
sons were expatriated on the basis of residence in coun-
tries of former nationality. The action of the Court in
voiding these expatriations will cause no end of diffi-
culties because thousands of persons living throughout
the world will come under the broad sweep of the Court’s
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decision. It is estimated that several thousand of these
American expatriates reside in iron curtain countries
alone. Hearings before the Subcommittee on Constitu-
tional Rights of the Senate Committee on the Judiciary
on S. Res. 49, 85th Cong., 1st Sess., 133. The protection
of American citizens abroad has always been a most sensi-
tive matter and continues to be so today. This is espe-
cially true in Belgium, Greece, France, Iran, Israel,
Switzerland and Turkey, because of their refusal to recog-
nize the expatriation of their nationals who acquire
American citizenship. The dissension that springs up in
some of these areas adds immeasurably to the difficulty.

Nor is the United States alone in making residence
abroad cause for expatriation. Although the number of
years of foreign residence varies from 2 to 10 years,
29 countries, including the United Kingdom and 7
Commonwealth countries, expatriate naturalized citizens
residing abroad. Only four—Czechoslovakia, Poland,
Afghanistan, and Yugoslavia—apply expatriation to both
native-born and naturalized citizens. Even the United
Nations sanctions different treatment for naturalized and
native-born citizens; Article 7 of the United Nations Con-
vention on the Reduction of Statelessness provides that
naturalized citizens who reside abroad for seven years
may be expatriated unless they declare their intent to
retain citizenship.

I11.

The decisions of this Court have consistently approved
the power of Congress to enact statutes similar to the one
here stricken down. Beginning with Mackenzie v. Hare,
supra, where the Court sustained a statute suspending
during coverture the citizenship of a native-born Amer-
ican woman who married a foreigner, the Court has in-
variably upheld expatriation when there is a concurrence
on the part of the citizen. In Mackenzie exactly the
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same argument was made that appellant urges here.
Indeed, the Court uses the same opinion in this case to
strike down § 352 (a)(1) as was urged in Mackenzie,
namely, Osborn v. Bank of the United States, 9 Wheat.
738 (1824), where Chief Justice Marshall remarked: “The
constitution does not authorize Congress to enlarge or
abridge . . . [the] rights” of citizens. At 827. But the
Court in Mackenzie, without dissent on the merits, held:

“It may be conceded that a change of citizenship
cannot be arbitrarily imposed, that is, imposed with-
out the concurrence of the citizen. The law in con-
troversy does not have that feature. It deals with
a condition voluntarily entered into [marriage], with
notice of the consequences. We concur with counsel
that citizenship is of tangible worth, and we sym-
pathize with plaintiff in her desire to retain it and
in her earnest assertion of it. But there is involved
more than personal considerations. As we have
seen, the legislation was urged by conditions of na-
tional moment. . . . This is no arbitrary exercise
of government. It is one which, regarding the inter-
national aspects, judicial opinion has taken for
granted would not only be valid but demanded.” At
311-312.

And later in Savorgnan v. United States, 338 U. S. 491
(1950), we approved the doctrine of Mackenzie, supra.
Six years ago in Perez v. Brownell, 356 U. S. 44 (1958),
we held that an American citizen voting in a foreign elec-
tion expatriated himself under § 401 of the Nationality
Act of 1940, 54 Stat. 1137. We again cited Mackenzie,
supra, with approval, describing the central issue in
expatriation cases

“as importing not only something less than complete
and unswerving allegiance to the United States but

729-256 O-65—16
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also elements of an allegiance to another country in
some measure, at least, inconsistent with American
citizenship.” At 61.

The present case certainly meets this test. Appellant’s
prolonged residence in her former homeland, the alle-
giance her husband and children owe to it, and her inten-
tion not to return to the United States all show some
measure of allegiance to Germany. At the very least,
these factors show much less than “unswerving allegiance
to the United States” and are “inconsistent with Ameri-
can citizenship.” Indeed, in this respect the instant case
is much stronger than Mackenzie, supra.

The Court bases its decision on the fact that § 352
(a)(1) applies only to naturalized, not native-born, citi-
zens. It says this results in a discrimination in violation
of the Due Process Clause of the Fifth Amendment. I
think that in so doing the Court overspeaks itself. If
Congress has the power to expatriate all citizens, as the
Court’s position implies, it would certainly have like
power to enact a more narrowly confined statute aimed
only at those citizens whose presence in their native home-
lands can embroil the United States in conflict with such
countries. As the history shows, the naturalized citizen
who returns to his homeland is often the cause of the
difficulties. This fact is recognized by the policy of this
country and of 25 others and by a United Nations Con-
vention as well. Through § 352 (a)(1), Congress has
restricted its remedy to correction of the precise situations
which have caused the problem. In adopting the classi-
fication “naturalized citizen” has the Congress acted with
reason? Many times this Court has upheld classifica-
tions of more significance. Hirabayashi v. United States,
320 U. S. 81 (1943) (curfew imposed on persons of Japa-
nese ancestry, regardless of citizenship, in military areas
during war); Heim v. McCall, 239 U. S. 175 (1915)
(aliens not employable on public works projects); Ter-
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race v. Thompson, 263 U. S. 197 (1923) and Porterfield v.
Webb, 263 U. S. 225 (1923) (aliens who were ineligible for
citizenship not permitted to hold land for farming or
other purposes); Ohio ex rel. Clarke v. Deckebach, 274
U. S. 392 (1927) (aliens not permitted to conduct pool
and'billiard rooms). As in Mackenzie v. Hare, supra,
these cases were sustained on the basis that the classifica-
tion was reasonably devised to meet a demonstrated need.
Distinetions between native-born and naturalized citizens
in connection with foreign residence are drawn in the
Constitution itself. Only a native-born may become Pres-
ident, Art. IT, § 1. A naturalized citizen must wait seven
years after he obtains his citizenship before he is eligible
to sit in the House, Art. I, § 2. For the Senate, the wait-
ing period is nine years, Art. I, § 3. Do these provisions
create a second-class citizenship or place a “badge of lack of
allegiance” on those citizens? It has never been thought
so until today. As I have shown, in the debate in the
First Congress on the first naturalization bill, it was pro-
posed to expatriate naturalized citizens who resided
abroad. During the entire nineteenth century only nat-
uralized citizens were, as a general rule, expatriated on
the grounds of foreign residence, and for nearly 100 years
our naturalization treaties have contained provisions
authorizing the expatriation of naturalized citizens re-
siding in their native lands. Indeed, during the con-
sideration of the 1952 Aect, not a single witness specifically
objected to § 352 (a)(1). Even the Americans for Demo-
cratic Action suggested that it was a reasonable regula-
tion. It is a little late for the Court to decide in the face
of this mountain of evidence that the section has sud-
denly become so invidious that it must be stricken as
arbitrary under the Due Process Clause.

Kennedy v. Mendoza-Martinez, 372 U. S. 144 (1963),
is not apposite. There expatriation for the offense of re-
maining outside the country to avoid military service




178 OCTOBER TERM, 1963.
CLARK, J., dissenting. SRS

was held to constitute punishment without a criminal
trial. The majority here indicates that a reservation
made by Mg. JusTicE STEWART in his dissent in that case
supports its present view. I think not. Indeed, my
Brother STEWART’S conclusion that our cases “upholding
involuntary denationalization all involved conduct in-
consistent with undiluted allegiance to this country,”
at 214, fits this case like a glove. Here appellant has been
away from the country for 10 years, has married a foreign
citizen, has continuously lived with him in her native
land for eight years, has borne four sons who are German
nationals, and admits that she has no intention to return
to this country. She wishes to retain her citizenship on
a standby basis for her own benefit in the event of trouble.
There is no constitutional necessity for Congress to accede
to her wish.

I dissent.
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CLAY v. SUN INSURANCE OFFICE, LTD.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT.

No. 470. Argued April 28, 1964.—Decided May 18, 1964.

Petitioner, a few months after purchasing from respondent insurance
company in the State where he then resided a personal property
floater insurance policy, which barred a claim thereunder twelve
months after discovery of loss, moved to and became a resident of
the forum State, which permitted claims up to five years after loss
notwithstanding contract provisions requiring earlier legal action.
Invoking diversity jurisdiction, petitioner brought this action in
the Federal District Court of the forum State to recover damages
under the policy more than a year after discovery of the loss which
occurred in that State. After certification to and resolution by the
State Supreme Court of ecertain local law questions following
remand by this Court, the Court of Appeals held that application
to the contract of the five-year statute of limitations would violate
due process. Held: Application of the statute of limitations of the
forum State 1s consistent with due process and full faith and ecredit
requirements, where the activities of the parties to an ambulatory
personal property insurance contract were ample within the forum
State; the policy made no provision that the law of the state of
contract would govern; respondent insurance company had knowl-
edge when it sold the policy that the petitioner might move his
property anywhere; and it knew that he had moved to the forum
State, where respondent was also licensed to do business and must
have known that it could be sued. Pp. 180-183.

319 F. 2d 505, reversed.

Paschal C. Reese argued the cause and filed briefs for
petitioner.

Bert Cotton argued the cause for respondent. With
him on the brief were Maurice Mound and Hortense
Mound.

James T. Carlisle, Assistant Attorney General of
Florida, pro hac vice, by special leave of Court, argued
the cause for the State of Florida, as amicus curiae, urging
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reversal, With him on the brief were James W. Kynes,
Attorney General of Florida, and Robert J. Kelly, First
Assistant Attorney General.

Mg. JusticE DoucrLas delivered the opinion of the
Court.

This case, which invoked the diversity jurisdiction of
the Federal District Court in a suit to recover damages
under an insurance policy, was here before. 363 U. S. 207.
The initial question then as now is whether the 12-month-
suit clause in the policy governs, in which event the claim
is barred, or whether Florida’s statutes * nullifying such
clauses if they require suit to be filed in less than five
years are applicable and valid, in which event the suit is
timely. The policy was purchased by petitioner in Illi-
nois while he was a citizen and resident of that State.
Respondent, a British company, is licensed to do business
in Illinois, Florida, and several other States.

A few months after purchasing the policy, petitioner
moved to Florida and became a citizen and resident of
that State; and it was in Florida that the loss occurred
two years later. When the case reached here, the major-
ity view was that the underlying constitutional question—
whether consistently with due process, Florida could
apply its five-year statute to this Illinois contract—should
not be reached until the Florida Supreme Court, through
its certificate procedure,> had construed that statute and
resolved another local law question.® On remand the
Court of Appeals certified the two questions to the Flor-
ida Supreme Court, which answered both questions in

1 Fla. Stat. Ann. (1960) §§ 95.03, 95.11 (3).

2 Fla. Stat. Ann. (1957) §25.031; Fla. App. Rule 4.61. See Sun
Ins. Office, Ltd., v. Clay, 133 So. 2d 735. For other instances of our
use of that certificate procedure see Dresner v. Tallahassee, 375 U. 8.
136, and Aldrich v. Aldrich, 375 U. S. 75, 249.

8 The meaning of an “all risks” clause.
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petitioner’s favor. 133 So. 2d 735. Thereafter the Court
of Appeals held that it was not compatible with due
process for Florida to apply its five-year statute to this
contract and that judgment should be entered for
respondent. 319 F. 2d 505. We again granted-certiorari.
375 U. S. 929.

While there are Illinois cases indicating that parties may
contract—as here—for a shorter period of limitations than
is provided by the Illinois statute,’ we are referred to no
Illinois decision extending that rule into other States
whenever claims on Illinois contracts are sought to be en-
forced there. We see no difficulty whatever under either
the Full Faith and Credit Clause or the Due Process
Clause. We deal with an ambulatory contract on which
suit might be brought in any one of several States. Nor-
mally, as the Court held in Pacific Employers Ins. Co. v.
Industrial Accident Comm’n, 306 U. S. 493, 502, a State
having jurisdiction over a claim deriving from an out-
of-state employment contract need not substitute the
conflicting statute of the other State (workmen’s com-
pensation) for its own statute (workmen’s compensa-
tion )—where the employee was injured in the course of
his employment while temporarily in the latter State. We
followed the same route in Watson v. Employers Liability
Assurance Corp., 348 U. S, 66, where we upheld a state
statute allowing direct actions against liability insurance
companies in the State of the forum, even though a clause
in the contract, binding in the State where it was made,
prohibited direct action against the insurer until final
determination of the obligation of the insured.

The Court of Appeals relied in the main on Hartford
Accident & Indemnity Co. v. Delta & Pine Land Co., 292
U. S. 143, and Home Ins. Co. v. Dick, 281 U. S. 397.
Those were cases where the activities in the State of the

4 See cases cited in 363 U. S,, at 217, note 12.
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forum were thought to be too slight and too casual, as in
the Delta & Pine Land Co. case (292 U. S., at 150), to
make the application of local law consistent with due
process, or wholly lacking, as in the Dick case.® No defi-
ciency of that order is present here. As MR. JusTicE
Bracxk, dissenting, said when this case was here before:

“Insurance companies, like other contractors, do
not confine their contractual activities and obligations
within state boundaries. They sell to customers who
are promised protection in States far away from the
place where the contract is made. In this very case
the policy was sold to Clay with knowledge that he
could take his property anywhere in the world he
saw fit without losing the protection of his insur-
ance. In fact, his contract was described on its face
as a ‘Personal Property Floater Policy (World Wide).’
The contract did not even attempt to provide that
the law of Illinois would govern when suits were
filed anywhere else in the country. Shortly after
the contract was made, Clay moved to Florida and
there he lived for several years. His insured prop-
erty was there all that time. The company knew
this fact. Particularly since the company was li-
censed to do business in Florida, it must have known
it might be sued there . . . .” 363 U. S., at 221.

5% . . [N]othing in any way relating to the policy sued on, or to
the contracts of reinsurance, was ever done or required to be done in
Texas. All acts relating to the making of the policy were done in
Mexico. All in relation to the making of the contracts of re-insur-
ance were done there or in New York. And, likewise, all things in
regard to performance were to be done outside of Texas. Neither
the Texas laws nor the Texas courts were invoked for any purpose,
except by Dick in the bringing of this suit. The fact that Dick’s
permanent residence was in Texas is without significance. At all
times here material, he was physically present and acting in Mexico.”
281 U. 8., at 408.




CLAY v. SUN INS. OFFICE, LTD. 183
179 Opinion of the Court.

Order of United Commercial Travelers v. Wolfe, 331
U. S. 586, involved a six-month-suit clause; but it is a
highly specialized decision dealing with unique facts—a
suit on an insurance policy issued by an Ohio fraternal
society, incorporating its constitution and by-laws, and
involving what the Court called the “indivisible unity” of
the fraternal society. Id., at 606. In that case the addi-
tional time afforded by the statute of limitations of South
Dakota, where the case was tried, was not allowed to be
applied to the contract. We do not extend that rule nor
apply it here, for Florida has ample contacts with the
present transaction and the parties to satisfy any con-
ceivable requirement of full faith and credit or of due
process.

Reversed.®

6 A motion to strike a brief amicus filed by Florida is denied.
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Operation of a common carrier railroad in interstate commerce by a
State constituted a waiver of its sovereign immunity and consent
to a suit brought in a federal court by employees of the railroad
under the Federal Employers’ Liability Act. Pp. 184-198.

311 F. 2d 727, reversed.

Al G. Rives argued the cause for petitioners. With
him on the briefs was Timothy M. Conway, Jr.

Willis C. Darby, Jr. argued the cause for respondents.
With him on the brief was Richmond M. Flowers, Attor-
ney General of Alabama,

Mkr. JusticE BRENNAN delivered the opinion of the
Court.

The question in this case is whether a State that owns
and operates a railroad in interstate commerce may suc-
cessfully plead sovereign immunity in a federal-court suit
brought against the railroad by its employee under the
Federal Employers’ Liability Act.

Petitioners, citizens of the State of Alabama, brought
suit in the Federal District Court for the Southern Dis-
trict of Alabama against respondent Terminal Railway of
the Alabama State Docks Department. They alleged
that the Railway was a “common carrier by railroad . . .
engaging in commerce between any of the several States”
within the terms of the Federal Employers' Liability Act,
45 U. S. C. §§ 51-60, and sought damages under that Act
for personal injuries sustained while employed by the
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Railway. Respondent State of Alabama, appearing spe-
cially, moved to dismiss the action on the ground that
the Railway was an agency of the State and the State had
not waived its sovereign immunity from suit. The Dis-
trict Court granted the motion, and the Court of Appeals
for the Fifth Circuit affirmed, 311 F. 2d 727. We granted
certiorari, 375 U. S. 810. We reverse.

The Terminal Railway is wholly owned and operated
by the State of Alabama through its State Docks Depart-
ment, and has been since 1927. Consisting of about 50
miles of railroad tracks in the area adjacent to the State
Docks at Mobile, it serves those docks and several in-
dustries situated in the vicinity, and also operates an
interchange railroad with several privately owned railroad
companies. It performs - services for profit under statu-
tory authority authorizing it to operate ‘“as though 1t
were an ordinary common carrier.”” 1940 Code of Ala-
bama (recompiled 1958), Tit. 38, §17.* It conducts
substantial operations in interstate commerce. It has
contracts and working agreements with the various rail-
road brotherhoods in accordance with the Railway Labor
Act, 45 U. 8. C. § 151 et seq.; maintains its equipment in
conformity with the Federal Safety Appliance Act, 45
U. 8. C. § 1 et seq.; and complies with the reporting and
bookkeeping requirements of the Interstate Commerce
Commission. It is thus indisputably a common ecarrier
by railroad engaging in interstate commerce.

Petitioners contend that it is consequently subject to
this- suit under the Federal Employers’ Liability Act,
That statute provides that “every common carrier by
railroad while engaging in commerce between any of the
several States . . . shall be liable in damages to any per-
son suffering injury while he is employed by such carrier

1 See also Ala. Const. of 1901, amendment 116; 1940 Code of Ala.
(recompiled 1958), Tit. 38, §§45 (14), (16).
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in such commerce,” and that “under this chapter an
action may be brought in a district court of the United
States . . . .” 45TU.S. C. §§ 51, 56. Respondents rely,
as did the lower courts in dismissing the action, on sov-
ereign immunity—the principle that a State may not be
sued by an individual without its consent. Although the
Eleventh Amendment is not in terms applicable here,
since petitioners are citizens of Alabama,® this Court has
recognized that an unconsenting State is immune from
federal-court suits brought by its own citizens as well as
by citizens of another State. Hans v. Lowisiana, 134
U. S. 1; Duhne v. New Jersey, 251 U. S. 311; Great
Northern Life Ins. Co. v. Read, 322 U. S. 47, 51; Fitts v.
McGhee, 172 U. S. 516, 524. See also Monaco v. Missis-
sippt, 292 U. S. 313. Nor is the State divested of its
immunity “on the mere ground that the case is one aris-
ing under the Constitution or laws of the United States.”
Hans v. Loutsiana, supra, 134 U. S., at 10; see Duhne v.
New Jersey, supra, 251 U. S. 311; Smith v. Reeves, 178
U. S. 436, 447-449; Ezx parte New York, 256 U. S. 490,
497-498. But the immunity may of course be waived;
the State’s freedom from suit without its consent does
not protect it from a suit to which it has consented.
Clark v. Barnard, 108 U. S. 436, 447; Gunter v. Atlantic
Coast Line R. Co., 200 U. S. 273, 284 ; Petty v. Tennessee-
Missouri Bridge Comm’n, 359 U. S. 275. We think
Alabama has consented to the present suit.

This case is distinetly unlike Hans v. Louisiana, supra,
where the action was a contractual one based on state
bond coupons, and the plaintiff sought to invoke the

2 The Eleventh Amendment provides:

“The Judicial power of the United States shall not be construed
to extend to any suit in law or equity, commenced or prosecuted
against one of the United States by Citizens of another State, or by
Citizens or Subjects of any Foreign State.”
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federal-question jurisdiction by alleging an impairment of
the obligation of contract.®* Such a suit on state debt
obligations without the State’s consent was precisely the
“evil” against which both the Eleventh Amendment and
the expanded immunity doctrine of the Hans case were
directed.* Here, for the first time in this Court, a State’s
claim of immunity against suit by an individual meets a
suit brought upon a cause of action expressly created by
Congress. Two questions are thus presented: (1) Did
Congress in enacting the FELA intend to subject a State
to suit in these circumstances? (2) Did it have the
power to do so, as against the State’s claim of immunity?

We think that Congress, in making the FELA appli-
cable to “every” common carrier by railroad in interstate
commerce, meant what it said.® That congressional

3 Of the other cases cited in which federal-question jurisdiction was
asserted, Smith v. Reeves, 178 U. S. 436, and Ex parte New York,
2566 U. S. 490, were also commonplace suits in which the federal
question did not itself give rise to the alleged cause of action against
the State but merely lurked in the background. The former case
was a tax-refund suit brought by receivers of a corporation created by
Congress, and the latter was an admiralty suit for property damage
due to negligence. Duhne v. New Jersey, 251 U. S, 311, was a suit
against the State to restrain it from enforcing the Eighteenth Amend-
ment to the Federal Constitution, on the ground that the Amendment
was invalid.

4 See Cohens v. Virginia, 6 Wheat. 264, 406—407 ; Hans v. Lowisiana,
134 U. S. 1, 12-13, 16; The Federalist, No. 81 (Hamilton) (Cooke
ed. 1961), at 548-549; Irish and Prothro, The Politics of American
Democracy, at 123 (1959), quoted in Petty v. Tennessee-Missouri
Bridge Comm’n, 359 U. 8. 275, 276, n. 1; Jaffe, Suits Against Gov-
ernments and Officers: Sovereign Immunity, 77 Harv. L. Rev. 1, 19
(1963).

5 Although the language of the Act itself is clear enough, further
indication of the congressional desire to cover all rail carriers that
constitutionally could be covered is found in the legislative history,
where the House Report states that “This bill relates to common
carriers by railroad engaged in interstate . . . commerce . . . . Itis
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statutes regulating railroads in interstate commerce apply
to such railroads whether they are state owned or pri-
vately owned is hardly a novel proposition; it has twice
been clearly affirmed by this Court. In United States v.
California, 297 U. S. 175, the question was whether the
federal Safety Appliance Act, 45 U. S. C. §§ 2, 6, appli-
cable by its terms to “any common carrier engaged in
interstate commerce by railroad,” applied to California’s
state-owned railroad. The Court unanimously held that
it did.®* In rejecting the argument that “the statute is to
be deemed inapplicable to state-owned railroads because
it does not specifically mention them,” the Court said, in
terms equally pertinent here:

“No convincing reason is advanced why interstate
commerce and persons and property concerned in it
should not receive the protection of the act whenever
a state, as well as a privately-owned carrier, brings
itself within the sweep of the statute, or why its all-
embracing language should not be deemed to afford
that protection.” 297 U, S., at 185.

In California v. Taylor, 353 U. S. 553, the question was
whether the Railway Labor Act, 45 U. S. C. § 151 et seq.,
applicable by its terms to “any . . . carrier by railroad,
subject to the Interstate Commerce Act,” applied to
the same California state railroad. The Court, again
unanimous, held that it did.” After noting that “fed-

intended in its scope to cover all commerce to which the regulative
power of Congress extends.” H. R. Rep. No. 1386, To Accompany
H. R. 20310, 60th Cong., 1st Sess. (1908).

6 The suit had been brought against the State not by an individual
but by the United States, to recover the statutory penalty for vio-
lation of the Act.

7 The suit was not against the State, but against members of the
National Railroad Adjustment Board to compel them to take juris-
diction over the railroad under the Act. The Court left open, 353
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eral statutes regulating interstate railroads, or their em-
ployees, have consistently been held to apply to publicly
owned or operated railroads,” although ‘“none of these
statutes referred specifically to public railroads as being
within their coverage,” 3563 U. S., at 562, the Court stated:

“The fact that Congress chose to phrase the coverage
of the Act in all-embracing terms indicates that state
railroads were included within it. In fact, the con-
sistent congressional pattern in railway legislation
which preceded the Railway Labor Act was to em-
ploy all-inclusive language of coverage with no
suggestion that state-owned railroads were not
included.” 353 U. S., at 564.

As support for this proposition, the Court relied on three
decisions involving the precise question presented by the
instant case, in all of which it had been held that the
FELA did authorize suit against a publicly owned rail-
road despite a claim of sovereign immunity. Mathewes
v. Port Utilities Comm’n, 32 F. 2d 913 (D. C. E. D. S. C.
1929); Higginbotham v. Public Belt R. Comm’n, 192
La. 525, 188 So. 395 (1938); Maurice v. State, 43 Cal.
App. 2d 270, 110 P. 2d 706 (Cal. Dist. C. A. 1941). Thus
we could not read the FELA differently here without
undermining the basis of our decision in Taylor.

Nor do we perceive any reason for reading it differ-
ently. The language of the FELA is at least as broad
and all-embracing as that of the Safety Appliance Act or
the Railway Labor Act, and its purpose is no less appli-
cable to state railroads and their employees. If Congress
made the judgment that, in view of the dangers of rail-
road work and the difficulty of recovering for personal

U. S, at 568, n. 16, the question whether the Eleventh Amendment
would bar an employee of the railroad from enforcing an award by
the Board in a suit against the State in a Federal District Court.
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injuries under existing rules, railroad workers in inter-
state commerce should be provided with the right of
action created by the FELA, we should not presume to
say, in the absence of express provision to the contrary,
that it intended to exclude a particular group of such
workers from the benefits conferred by the Act. To read
a “sovereign immunity exception” into the Act would re-
sult, moreover, in a right without a remedy; it would
mean that Congress made ‘“every” interstate railroad
liable in damages to injured employees but left one class
of such employees—those whose employers happen to
be state owned—without any effective means of en-
forcing that liability. We are unwilling to conclude
that Congress intended so pointless and frustrating a
result. We therefore read the FELA as authorizing
suit in a Federal District Court against state-owned as well
as privately owned common carriers by railroad in inter-
state commerce.®

Respondents contend that Congress is without power,
in view of the immunity doctrine, thus to subject a State
to suit. We disagree. Congress enacted the FELA
in the exercise of its constitutional power to regulate

8 Respondents make an argument based on the provision in 45
U. 8. C. §56 that the jurisdiction of the federal courts under the
FELA ‘“shall be concurrent with that of the courts of the several
States.” The contention is that since Alabama’s courts would not
have taken jurisdiction over this suit, the “concurrent” jurisdiction of
the federal courts must be similarly limited. See Hans v. Louisiana,
supra, 134 U. S. at 18-19; but see Chisholm v. Georgia, 2 Dall.
419; South Dakota v. North Carolina, 192 U. S. 286, 318. It is
clear, however, that Congress did not intend this language to limit
the jurisdiction of the federal courts, but merely to provide an alter-
native forum in the state courts. See O’Donnell v. Elgin, J. & E. R.
Co., 193 F. 2d 348, 352-353 (C. A. 7th Cir. 1951), cert. denied, 343
U. 8. 956; Trapp v. Baltimore & O. R. Co., 283 F. 655 (D. C. N. D.
Ohio 1922); Waltz v. Chesapeake & O. R. Co., 65 F. Supp. 913
(D. C. N. D. IIl. 1946).
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interstate commerce. Second Employers’ Liability Cases,
223 U. S. 1. While a State’s immunity from suit by
a citizen without its consent has been said to be rooted
in “the inherent nature of sovereignty,” Great Northern
Life Ins. Co. v. Read, supra, 322 U. S. 47, 51,° the States
surrendered a portion of their sovereignty when they
granted Congress the power to regulate commerce.

“This power, like all others vested in congress, is
complete in itself, may be exercised to its utmost
extent, and acknowledges no limitations other than
are prescribed in the constitution. . . . If, as has
always been understood, the sovereignty of con-
gress, though limited to specified objects is plenary
as to those objects, the power over commerce with
foreign nations, and among the several States, is
vested in congress as absolutely as it would be in a
single government, having in its constitution the
same restrictions on the exercise of the power as are
found in the constitution of the United States.”
Gibbons v. Ogden, 9 Wheat. 1, 196-197.

Thus, as the Court said in United States v. California,
supra, 297 U, S., at 184-185, a State’s operation of a rail-
road in interstate commerce

“must be in subordination to the power to regulate
interstate commerce, which has been granted spe-
cifically to the national government. The sovereign
power of the states is necessarily diminished to the
extent of the grants of power to the federal govern-
ment in the Constitution. . . . [T ]here is no such
limitation upon the plenary power to regulate com-
merce [as there is upon the federal power to tax

9 See also The Federalist, No. 81 (Hamilton) (Cooke ed. 1961), at
548, quoted in Hans v. Lowisiana, supra, 134 U. S, at 13. Compare
Jaffe, note 4, supra, 77 Harv. L. Rev., at 3, 18.

729-256 O-65—-17
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state instrumentalities]. The state can no more
deny the power if its exercise has been authorized by
Congress than can an individual.”

By empowering Congress to regulate commerce, then, the
States necessarily surrendered any portion of their sov-
ereignty that would stand in the way of such regulation.
Since imposition of the FELA right of action upon inter-
state railroads is within the congressional regulatory
power, it must follow that application of the Act to such
a railroad cannot be precluded by sovereign immunity.*

Recognition of the congressional power to render a
State suable under the FELA does not mean that the im-
munity doctrine, as embodied in the Eleventh Amendment
with respect to citizens of other States and as extended
to the State’s own citizens by the Hans case, is here being
overridden. It remains the law that a State may not
be sued by an individual without its consent. Our con-
clusion is simply that Alabama, when it began operation
of an interstate railroad approximately 20 years after
enactment of the FELA, necessarily consented to such suit
as was authorized by that Act. By adopting and ratifying
the Commerce Clause, the States empowered Congress to
create such a right of action against interstate railroads;
by enacting the FELA in the exercise of this power, Con-
gress conditioned the right to operate a railroad in inter-
state commerce upon amenability to suit in federal court
as provided by the Act; by thereafter operating a railroad
in interstate commerce, Alabama must be taken to have
accepted that condition and thus to have consented to
suit. “[Bly engaging in interstate commerce by rail,
[the State] has subjected itself to the commerce power,
and is liable for a violation of the . . . Act, as are other

10 “IBly engaging in the railroad business a State cannot with-
draw the railroad from the power of the federal government to regu-
late commerce.” New York v. United States, 326 U. S. 572, 582
(opinion of Frankfurter, J.).
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carriers . . . . United States v. California, supra, 297
U. S, at 185; California v. Taylor, supra, 353 U. S., at
568. We thus agree that

“[Tlhe state is liable, upon the theory that, by
engaging in interstate commerce by rail, it has sub-
jected itself to the commerce power of the federal
government.

“It would be a strange situation, indeed, if
the state could be held subject to the [Federal
Safety Appliance Act] and liable for a violation
thereof, and yet could not be sued without its express
consent. The state, by engaging in interstate com-
merce, and thereby subjecting itself to the act,
must be held to have waived any right it may have
had arising out of the general rule that a sovereign
state may not be sued without its consent.” Maurice
v. State, supra, 43 Cal. App. 2d, at 275, 277, 110 P.
2d, at 710-711.

Accord, Higginbotham v. Public Belt R. Comm’n, supra,
192 La. 525, 550551, 188 So. 395, 403; Mathewes v. Port
Utilities Comm’n, supra.**

11 Respondents argue that Congress could not “directly strip a state
of its sovereign immunity from suit by a citizen,” and hence cannot
constitutionally impose a condition of amenability to suit upon the
State’s right to operate a railroad in interstate commerce. Reliance is
placed on such cases as Howard v. Illinois Central R. Co., 207 U. S.
463, 502-503, and Frost & Frost Trucking Co. v. Railroad Comm’n
of California, 271 U. 8. 583. In Howard, the Court held the first
Federal Employers’ Liability Act unconstitutional because it applied
to intrastate as well as interstate commerce, rejecting the argument
that “the act is constitutional, although it embraces subjects not
within the power of Congress to regulate commerce, because one
who engages in interstate commerce thereby submits all his business
concerns to the regulating power of Congress.” 207 U. S, at 502.
In Frost & Frost, the Court held that since a private carrier could
not constitutionally be converted against its will into a common
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Respondents deny that Alabama’s operation of the rail-
road constituted consent to suit. They argue that it had
no such effect under state law, and that the State did not
intend to waive its immunity or know that such a waiver
would result. Reliance is placed on the Alabama Con-
stitution of 1901, Art. I, Section 14 of which provides that
“the State of Alabama shall never be made a defendant in
any court of law or equity”; on state cases holding that
neither the legislature nor a state officer has the power to
waive the State’s immunity; '* and on cases in this Court
to the effect that whether a State has waived its immunity
depends upon its intention and is a question of state law

carrier by mere legislative command, such a condition could not be
attached to the carrier’s right to use the highways. Both cases are
clearly distinguishable because the condition sought to be imposed
was deemed by the Court to fall outside the scope of valid regula-
tion. Thus in Howard the statute’s application to intrastate com-
merce was deseribed as an attempt by Congress to exercise ‘“power
not delegated to it by the Constitution, in other words, . . . the right
to legislate concerning matters of purely state concern,” 207 U. 8., at
502, and in Frost & Frost the Court stated that “the act, as thus
applied, is in no real sense a regulation of the use of the public high-
ways. It is a regulation of the business of those who are engaged
in using them.” 271 U. S, at 591. Here, in contrast, Congress
does have authority, within its power to regulate commerce, to sub-
ject interstate railroads to suit under the FELA ; by imposing a con-
dition requiring state-owned interstate railroads to submit to such
suit, Congress is not attempting to extend its regulatory power to
objects that would not otherwise be subject to it, but rather to prevent
objects otherwise subject to the power from being unjustifiably
excepted. That Congress could not make a State suable upon all
causes of action does not mean that it cannot do so with respeet to
this particular cause of action, where imposition of such liability is
within its power to regulate commerce and where the State, by
operating a railroad in interstate commerce, has voluntarily submitted
itself to that power.

12 Dunn Construction Co. v. State Board of Adjustment, 234 Ala.
372, 376, 175 So. 383, 386 (1937); State Tax Comm’n v. Commercial
Realty Co., 236 Ala. 358, 361, 182 So. 31, 35 (1938).




PARDEN ». TERMINAL R. CO. 195
184 Opinion of the Court.

only. Chandler v. Diz, 194 U. S. 590; Palmer v. Ohio,
248 U. S. 32; Ford Motor Co. v. Department of Treasury,
323 U. S. 459, 466-470. We think those cases are inap-
posite to the present situation, where the waiver is
asserted to arise from the State’s commission of an act
to which Congress, in the exercise of its constitutional
power to regulate commerce, has attached the condition
of amenability to suit. More pertinent to such a situa-
tion is our decigion in Petty v. Tennessee-Missouri Bridge
Comm’n, supra. That was a suit against a bi-state
authority created with the consent of Congress pur-
suant to the Compact Clause of the Constitution. We
assumed arguendo that the suit must be considered as
being against the States themselves, but held never-
theless that by the terms of the compact and of a proviso
that Congress had attached in approving it,** the States
had waived any immunity they might otherwise have had.
In reaching this conclusion we rejected arguments, like
the one made here, based on the proposition that neither

13 This proviso was that “nothing herein contained shall be con-
strued to affect, impair, or diminish any right, power, or jurisdiction
of . . . any court . . . of the United States over or in regard to any
navigable waters or any commerce between the States . . . .” The
Court read this as reserving the jurisdiction of the federal courts in
suits brought against the bi-state authority under the Jones Act
or any other applicable congressional regulation of navigation or com-
merce. 359 U. S, at 281. The Court’s reliance on this congres-
sionally imposed condition in Petty is itself sufficient to refute re-
spondents’ argument here that since Congress has no power to
“directly strip a State of its sovereign immunity,” it could not impose
such suability as a condition to the State’s operation of a railroad
in interstate commerce. See note 11, supra. It was presumably just
as true in Petty as it is here that Congress could not directly subject
the States to suit in matters falling outside the power granted to
Congress by the Constitution. Yet Petty held that Congress could
impose such suability as a condition to allowing the States to enter
into the compact. Similarly, Congress can do so here as a condition
to allowing the State to operate an interstate railroad.
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of the States under its own law would have considered
the language in the compact to constitute a waiver of its
immunity. The question of waiver was, we held, one of
federal law. It is true that this holding was based on
the inclusion of the language in an interstate compact
sanctioned by Congress under the Constitution. But
such compacts do not present the only instance in which
the question whether a State has waived its immunity is
one of federal law. This must be true whenever the
wailver is asserted to arise from an act done by the State
within the realm of congressional regulation; for the
congressional power to condition such an act upon
amenability to suit would be meaningless if the State,
on the basis of its own law or intention, could conclu-
sively deny the waiver and shake off the condition. The
broad principle of the Petty case is thus applicable
here: Where a State’s consent to suit is alleged to arise
from an act not wholly within its own sphere of authority
but within a sphere—whether it be interstate compacts
or interstate commerce—subject to the constitutional
power of the Federal Government, the question whether
the State’s act constitutes the alleged consent is one of
federal law. Here, as in Petty, the States by venturing
into the congressional realm “assume the conditions that
Congress under the Constitution attached.” 359 U. S.,
at 281-282.

Our conclusion that this suit may be maintained is in
accord with the common sense of this Nation’s federalism.
A State’s immunity from suit by an individual without
its consent has been fully recognized by the Eleventh
Amendment and by subsequent decisions of this Court.
But when a State leaves the sphere that is exclusively its
own and enters into activities subject to congressional
regulation, it subjects itself to that regulation as fully as
if it were - private person or corporation. Cf. South Car-
olina v. United States, 199 U. S. 437, 463; New York v.
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United States, 326 U. S. 572. It would surprise our
citizens, we think, to learn that petitioners, who in
terms of the language and purposes of the FELA are on
precisely the same footing as other railroad workers,"
must be denied the benefit of the Act simply because the
railroad for which they work happens to be owned and
operated by a State rather than a private corporation. It
would be even more surprising to learn that the FELA
does make the Terminal Railway “liable” to petitioners,
but, unfortunately, provides no means by which that lia-
bility may be enforced. Moreover, such a result would
bear the seeds of a substantial impediment to the effi-
cient working of our federalism. States have entered
and are entering numerous forms of activity which, if car-
ried on by a private person or corporation, would be sub-
jeet to federal regulation. See South Carolina v. United
States, supra, 199 U. S., at 454-455. In a significant and

14 An employee regulation of respondent Terminal Railway ex-
plicitly recognizes that its employees may have causes of action under
the FELA, providing as follows:

“Employees must not make any statement, either oral or written,
concerning any accident, claim or suit in which the company is, or
may be involved, to any person other than [an] authorized repre-
sentative of the railway, without permission, [e]xcept in cases arising
under the Federal Employers’ Liability Act, otherwise known as ‘an
act relating to the liability of common ecarriers by railroad to their
employees in certain cases.””

The exception for cases arising under the FELA is required by 45
U.S. C. §60. Asked about this regulation, respondents’ counsel said
on oral argument that it did not indicate an intention to be subject to
the Act, and could not do so in the face of the Alabama Constitution,
see p. 194, supra, but had been included inadvertently when the Rail-
way was adopting a number of regulations based upon those used by
a private railroad carrier. Nevertheless, the presence of this regu-
lation on the Terminal Railway’s books illustrates, we think, the
incongruity of considering this railroad to be immune from a statu-
tory obligation imposed on privately owned railroads that are similar
in every material respect.
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increasing number of instances, such regulation takes the
form of authorization of lawsuits by private parties. To
preclude this form of regulation in all cases of state activ-
ity would remove an important weapon from the congres-
sional arsenal with respect to a substantial volume of
regulable conduct. Where, as here, Congress by the terms
and purposes of its enactment has given no indication that
it desires to be thus hindered in the exercise of its con-
stitutional power, we see nothing in the Constitution to
obstruct its will.

Reversed.

MR. Justice WHITE, with whom MR. Justice DoucLas,
Mg. JusticE HARLAN, and MR. JUSTICE STEWART join,
dissenting.

I agree that it is within the power of Congress to con-
dition a State’s permit to engage in the interstate trans-
portation business on a waiver of the State’s sovereign
immunity from suits arising out of such business. Con-
gress might well determine that allowing regulable con-
duct such as the operation of a railroad to be undertaken
by a body legally immune from liability directly resulting
from these operations is so inimical to the purposes of
its regulation that the State must be put to the option
of either foregoing participation in the conduct or con-
senting to legal responsibility for injury caused thereby.

However, the decision to impose such conditions is for
Congress and not for the courts. The majority today
follows the Court’s consistent holdings that an uncon-
senting State is constitutionally immune from federal
court suits brought by its own citizens as well as by
citizens of other States. It should not be easily inferred
that Congress, in legislating pursuant to one article of
the Constitution, intended to effect an automatic and
compulsory waiver of rights arising under another. Only
when Congress has clearly considered the problem and
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expressly declared that any State which undertakes given
regulable conduct will be deemed thereby to have waived
its immunity should courts disallow the invocation of this
defense. Particular deference should be accorded that
“old and well-known rule that statutes which in general
terms divest pre-existing rights or privileges will not be
applied to the sovereign without express words to that
effect,” United States v. Mine Workers, 330 U. S. 258, 272,
where the rights and privileges find their origin in the Con-
stitution. Far from manifesting such an unequivocal de-
termination, the legislative history of the Federal Em-
ployers’ Liability Act indicates that Congress did not even
consider the possible impact of its legislation upon state
immunity from suits. The expressed purpose of the Act
was “to change the common-law liability of employers.” *
Certain specific defenses available to a railroad employer
in an employee’s personal injury suit were removed, but
sovereign immunity was not one of them. To require
Alabama’s immunity defense to yield because of a claimed
inconsistency with language of the Act making its pro-
visions applicable to “every common carrier by railroad
while engaging in commerce” relegates the States’ con-
stitutional immunity, not even mentioned in the Act, to
the level of state statutory or common-law defenses, four
of which the statute expressly proscribed. A decent
respect for the normally preferred position of constitu-
tional rights dictates that if Congress decides to exercise
its power to condition privileges within its control on the
forfeiture of constitutional rights its intention to do so
should appear with unmistakable clarity.

In previous opinions the Court has indicated that
waiver of sovereign immunity will be found only where

1H. R. Rep. No. 1386, 60th Cong., 1st Sess., 1 (1908). In debate
on the House floor Representative Henry also summarized the Act as
having “changed four rules of the common law.” 42 Cong. Rec.
4427,
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stated by “the most express language or by such over-
whelming implication from the text as would leave no
room for any other reasonable construction.” Murray v.
Wilson Dustilling Co., 213 U. S. 151, 171. See Ford
Motor Co. v. Department of Treasury, 323 U. S. 459,
468-470. If the automatic consequence of state opera-
tion of a railroad in interstate commerce is to be waiver
of sovereign immunity, Congress’ failure to bring home
to the State the precise nature of its option makes impos-
sible the “intentional relinquishment or abandonment of
a known right or privilege” which must be shown before
constitutional rights may be taken to have been waived.
Johnson v. Zerbst, 304 U. S. 458, 464; Fay v. Nota, 372
U. S. 391. The majority in effect holds that with regard
to sovereign immunity, waiver of a constitutional priv-
ilege need be neither knowing nor intelligent.?

Preferring to leave the limiting of constitutional de-
fenses to that body empowered to impose such conditions,
I respectfully dissent.

2 Petty v. Tennessee-Missouri Bridge Comm’n, 359 U. S. 275;
California v. Taylor, 353 U. S. 553, and United States v. California,
297 U. 8. 175, are all inapposite. In Petty there was an express
waiver, the compact itself expressly declaring that the bi-state author-
ity could “sue and be sued.” Taylor was not a suit against a State
but against the members of the National Railroad Adjustment Board
requiring them to take action on the plaintiffs’ claims under the Rail-
way Labor Act. Though the Court held the Act applicable to the
State Belt Railroad it expressly disclaimed deciding any sovereign
immunity issue. Footnote 16 of that opinion states: “The conten-
tion of the State that the Eleventh Amendment to the Constitution
of the United States would bar an employee of the Belt Railroad
from enforcing an award by the National Railroad Adjustment Board
in a suit against the State in a United States District Court under
§ 3, First (p), of the Act is not before us under the facts of this
case.” 353 U. S, at 568. And the suit to recover the statutory
penalty for violation of the federal Safety Appliance Act in United
States v. California was brought by the United States, against whom
it has long been recognized there is no state sovereign immunity.
United States v. Texas, 143 U. S. 621.
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Government agents, while continuing to investigate narcotics activ-
ities including those of petitioner, who had retained a lawyer and
was free on bail after indictment, without petitioner’s knowledge
secured an alleged confederate’s consent to install a radio trans-
mitter in the latter’s automobile. An agent was thereby enabled
to overhear petitioner’s damaging statements which, despite his
objection, were used in the trial which resulted in his conviction.
Held : Incriminating statements thus deliberately elicited by fed-
eral agents from the petitioner, in the absence of his attorney,
deprived the petitioner of his right to counsel under the Sixth
Amendment; therefore such statements could not constitutionally
be used as evidence against him in his trial. Pp. 201-207.

307 F. 2d 62, reversed.

Robert J. Carluccio argued the cause and filed a brief
for petitioner.

Solicitor General Cox argued the cause for the United
States. With him on the brief were Assistant Attorney
General Miller and Jerome Nelson.

Mg. JusticE STEWART delivered the opinion of the
Court.

The petitioner was indicted for violating the federal
narcotics laws. He retained a lawyer, pleaded not guilty,
and was released on bail. While he was free on bail a
federal agent succeeded by surreptitious means in listen-
ing to ineriminating statements made by him. Evidence
of these statements was introduced against the petitioner
at his trial over his objection. He was convicted, and the
Court of Appeals affirmed. We granted certiorari to

1307 F. 2d 62.
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consider whether, under the circumstances here presented,
the prosecution’s use at the trial of evidence of the peti-
tioner’s own incriminating statements deprived him of
any right secured to him under the Federal Constitution.
374 U. S. 805.

The petitioner, a merchant seaman, was in 1958 a
member of the crew of the S. S. Santa Maria. In April
of that year federal customs officials in New York re-
ceived information that he was going to transport a
quantity of narcotics aboard that ship from South
America to the United States. As a result of this and
other information, the agents searched the Santa Maria
upon its arrival in New York and found in the afterpeak
of the vessel five packages containing about three and a
half pounds of cocaine. They also learned of circum-
stances, not here relevant, tending to connect the peti-
tioner with the cocaine. He was arrested, promptly
arraigned, and subsequently indicted for possession of
narcotics aboard a United States vessel.? In July a
superseding indictment was returned, charging the peti-
tioner and a man named Colson with the same substan-
tive offense, and in separate counts charging the peti-
tioner, Colson, and others with having conspired to
possess narcotics aboard a United States vessel, and to
import, conceal, and facilitate the sale of narcotics.* The
petitioner, who had retained a lawyer, pleaded not guilty
and was released on bail, along with Colson.

A few days later, and quite without the petitioner’s
knowledge, Colson decided to cooperate with the govern-
ment agents in their continuing investigation of the
narcotics activities in which the petitioner, Colson, and
others had allegedly been engaged. Colson permitted an
agent named Murphy to install a Schmidt radio trans-

221 U. 8. C. §184a.
321 U. 8. C. §§173, 174.

Lon Lon
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mitter under the front seat of Colson’s automobile, by
means of which Murphy, equipped with an appropriate
receiving device, could overhear from some distance away
conversations carried on in Colson’s car.

On the evening of November 19, 1959, Colson and the
petitioner held a lengthy conversation while sitting in
Colson’s automobile, parked on a New York street. By
prearrangement with Colson, and totally unbeknown to
the petitioner, the agent Murphy sat in a car parked out
of sight down the street and listened over the radio to
the entire conversation. The petitioner made several
ineriminating statements during the course of this con-
versation. At the petitioner’s trial these ineriminat-
ing statements were brought before the jury through
Murphy’s testimony, despite the insistent objection of
defense counsel. The jury convicted the petitioner of
several related narcotics offenses, and the convictions
were affirmed by the Court of Appeals.?

The petitioner argues that it was an error of constitu-
tional dimensions to permit the agent Murphy at the
trial to testify to the petitioner’s incriminating state-
ments which Murphy had overheard under the circum-
stances disclosed by this record. This argument is based
upon two distinct and independent grounds. First, we
are told that Murphy’s use of the radio equipment vio-
lated the petitioner’s rights under the Fourth Amend-
ment, and, consequently, that all evidence which Murphy
thereby obtained was, under the rule of Weeks v. United
States, 232 U. S. 383, inadmissible against the petitioner
at the trial. Secondly, it is said that the petitioner’s

4 The petitioner’s trial was upon a second superseding indictment
which had been returned on March 3, 1961, and which included addi-
tional counts against him and other defendants. The Court of
Appeals reversed his conviction upon a conspiracy count, one judge
dissenting, but affirmed his convictions upon three substantive counts,
one judge dissenting. 307 F. 2d 62.
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Fifth and Sixth Amendment rights were violated by the
use in evidence against him of incriminating statements
which government agents had deliberately elicited from
him after he had been indicted and in the absence of his
retained counsel. Because of the way we dispose of the
case, we do not reach the Fourth Amendment issue.

In Spano v. New York, 360 U. S. 315, this Court re-
versed a state criminal conviction because a confession
had been wrongly admitted into evidence against the
defendant at his trial. In that case the defendant had
already been indicted for first-degree murder at the time
he confessed. The Court held that the defendant’s con-
viction could not stand under the Fourteenth Amend-
ment. While the Court’s opinion relied upon the totality
of the circumstances under which the confession had been
obtained, four concurring Justices pointed out that the
Constitution required reversal of the conviction upon the
sole and specific ground that the confession had been
deliberately elicited by the police after the defendant had
been indicted, and therefore at a time when he was clearly
entitled to a lawyer’s help. It was pointed out that
under our system of justice the most elemental concepts
of due process of law contemplate that an indictment be
followed by a trial, “in an orderly courtroom, presided
over by a judge, open to the public, and protected by all
the procedural safeguards of the law.” 360 U. S,, at 327
(STEWART, J., concurring). It was said that a Constitu-
tion which guarantees a defendant the aid of counsel at
such a trial could surely vouchsafe no less to an indicted
defendant under interrogation by the police in a com-
pletely extrajudicial proceeding. Anything less, it was
said, might deny a defendant “effective representation by
counsel at the only stage when legal aid and advice would
help him.” 360 U. S., at 326 (DovcLas, J., concurring).

Ever since this Court’s decision in the Spano case, the
New York courts have unequivocally followed this con-
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stitutional rule. “Any secret interrogation of the de-
fendant, from and after the finding of the indictment,
without the protection afforded by the presence of coun-
sel, contravenes the basic dictates of fairness in the
conduct of criminal causes and the fundamental rights
of persons charged with crime.” People v. Waterman,
9 N.Y. 2d 561, 565, 175 N. E. 2d 445, 448.°

This view no more than reflects a constitutional prin-
ciple established as long ago as Powell v. Alabama, 287
U. S. 45, where the Court noted that “. . . during per-
haps the most critical period of the proceedings . . . that
is to say, from the time of their arraignment until the
beginning of their trial, when consultation, thoroughgoing
investigation and preparation [are] vitally important, the
defendants . . . [are] as much entitled to such aid [of
counsel] during that period as at the trial itself.” Id.,
at 57. And since the Spano decision the same basic con-
stitutional principle has been broadly reaffirmed by this
Court. Hamilton v. Alabama, 368 U. S. 52; White v.
Maryland, 373 U. S. 59. See Gideon v. Wainwright, 372
S SH3357

Here we deal not with a state court conviction, but with
a federal case, where the specific guarantee of the Sixth
Amendment directly applies.® Johnson v. Zerbst, 304

5 See also People v. Dawvis, 13 N. Y. 2d 690, 191 N. E. 2d 674, 241
N. Y. S. 2d 172 (1963) ; People v. Rodriguez, 11 N. Y. 2d 279, 183
N. E. 2d 651, 229 N. Y. S. 2d 353 (1962) ; People v. Meyer, 11 N. Y.
2d 162, 182 N. E. 2d 103, 227 N. Y. S. 2d 427 (1962); People v.
D: Biasi, 7 N. Y. 2d 544, 166 N. E. 2d 825, 200 N. Y. S. 2d 21 (1960) ;
People v. Swanson, 18 App. Div. 2d 832, 237 N. Y. S. 2d 400 (2d
Dept. 1963); People v. Price, 18 App. Div. 2d 739, 235 N. Y. S. 2d
390 (3d Dept. 1962); People v. Wallace, 17 App. Div. 2d 981, 234
N. Y. S. 2d 579 (2d Dept. 1962) ; People v. Karmel, 17 App. Div. 2d
659, 230 N. Y. S. 2d 413 (2d Dept. 1962); People v. Robinson, 16
App. Div. 2d 184, 224 N. Y. S. 2d 705 (4th Dept. 1962).

6 “In all eriminal prosecutions, the accused shall enjoy the right . . .
to have the Assistance of Counsel for his defence.”
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U. S. 458. We hold that the petitioner was denied the
basic protections of that guarantee when there was used
against him at his trial evidence of his own ineriminating
words, which federal agents had deliberately elicited from
him after he had been indicted and in the absence of his
counsel. It is true that in the Spano case the defendant
was interrogated in a police station, while here the
damaging testimony was elicited from the defendant with-
out his knowledge while he was free on bail. But, as
Judge Hays pointed out in his dissent in the Court of
Appeals, “if such a rule is to have any efficacy it must
apply to indirect and surreptitious interrogations as well
as those conducted in the jailhouse. In this case,
Massiah was more seriously imposed upon . . . because
he did not even know that he was under interrogation by
a government agent.” 307 F. 2d, at 72-73.

The Solicitor General, in his brief and oral argument,
has strenuously contended that the federal law enforce-
ment agents had the right, if not indeed the duty, to
continue their investigation of the petitioner and his
alleged eriminal associates even though the petitioner had
been indicted. He points out that the Government was
continuing its investigation in order to uncover not only
the source of narcotics found on the S. S. Santa Maria,
but also their intended buyer. He says that the quan-
tity of narcotics involved was such as to suggest that the
petitioner was part of a large and well-organized ring, and
indeed that the continuing investigation confirmed this
suspicion, since it resulted in criminal charges against
many defendants. Under these circumstances the Solici-
tor General concludes that the government agents were
completely “justified in making use of Colson’s coopera-
tion by having Colson continue his normal associations
and by surveilling them.”

We may aceept and, at least for present purposes, com-
pletely approve all that this argument implies, Fourth
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Amendment problems to one side. We do not question
that in this case, as in many cases, it was entirely proper
to continue an investigation of the suspected criminal
activities of the defendant and his alleged confederates,
even though the defendant had already been indicted.
All that we hold is that the defendant’s own incriminating
statements, obtained by federal agents under the circum-
stances here disclosed, could not constitutionally be used
by the prosecution as evidence against him at his trial.

Reversed.

Mgr. Justice WHITE, with whom MRg. JusticE CLARK
and MR. Justice HARLAN join, dissenting.

The current incidence of serious violations of the law
represents not only an appalling waste of the potentially
happy and useful lives of those who engage in such con-
duct but also an overhanging, dangerous threat to those
unidentified and innocent people who will be the vietims
of crime today and tomorrow. This is a festering prob-
lem for which no adequate cures have yet been devised.
At the very least there is much room for discontent with
remedial measures so far undertaken. And admittedly
there remains much to be settled concerning the disposi-
tion to be made of those who violate the law.

But dissatisfaction with preventive programs aimed at
eliminating crime and profound dispute about whether
we should punish, deter, rehabilitate or cure cannot ex-
cuse concealing one of our most menacing problems until
the millennium has arrived. In my view, a civilized
society must maintain its capacity to discover trans-
gressions of the law and to identify those who flout it.
This much is necessary even to know the scope of the
problem, much less to formulate intelligent counter-
measures. It will just not do to sweep these disagreeable
matters under the rug or to pretend they are not there
at all.

729-256 O-65—18
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It is therefore a rather portentous occasion when a con-
stitutional rule is established barring the use of evidence
which is relevant, reliable and highly probative of the
issue which the trial court has before it—whether the ac-
cused committed the act with which he is charged. With-
out the evidence, the quest for truth may be seriously im-
peded and in many cases the trial court, although aware
of proof showing defendant’s guilt, must nevertheless
release him because the crucial evidence is deemed inad-
missible. This result is entirely justified in some eir-
cumstances because exclusion serves other policies of
overriding importance, as where evidence seized in an
illegal search is excluded, not because of the quality of
the proof, but to secure meaningful enforcement of the
Fourth Amendment. Weeks v. United States, 232 U. S.
383; Mapp v. Ohio, 367 U. S. 643. But this only empha-
sizes that the soundest of reasons is necessary to warrant
the exclusion of evidence otherwise admissible and the
creation of another area of privileged testimony. With
all due deference, I am not at all convinced that the addi-
tional barriers to the pursuit of truth which the Court
today erects rest on anything like the solid foundations
which decisions of this gravity should require.

The importance of the matter should not be under-
estimated, for today’s rule promises to have wide appli-
cation well beyond the facts of this case. The reason
given for the result here—the admissions were obtained
in the absence of counsel—would seem equally perti-
nent to statements obtained at any time after the
right to counsel attaches, whether there has been an
indictment or not; to admissions made prior to arraign-
ment, at least where the defendant has counsel or asks
for it; to the fruits of admissions improperly obtained
under the new rule; to criminal proceedings in state
courts; and to defendants long since convicted upon evi-
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dence including such admissions. The new rule will
immediately do service in a great many cases.

Whatever the content or scope of the rule may prove to
be, I am unable to see how this case presents an uncon-
stitutional interference with Massiah’s right to counsel.
Massiah was not prevented from consulting with counsel
as often as he wished. No meetings with counsel were
disturbed or spied upon. Preparation for trial was in no
way obstructed. It is only a sterile syllogism—an un-
sound one, besides—to say that because Massiah had a
right to counsel’s aid before and during the trial, his out-
of-court conversations and admissions must be excluded
if obtained without counsel’s consent or presence. The
right to counsel has never meant as much before,
Cicenia v. Lagay, 357 U. S. 504; Crooker v. California,
357 U. S. 433, and its extension in this case requires some
further explanation, so far unarticulated by the Court.

Since the new rule would exclude all admissions made
to the police, no matter how voluntary and reliable, the
requirement of counsel’s presence or approval would seem
to rest upon the probability that counsel would foreclose
any admissions at all. This is nothing more than a thinly
disguised constitutional policy of minimizing or entirely
prohibiting the use in evidence of voluntary out-of-court
admissions and confessions made by the accused. Car-
ried as far as blind logic may compel some to go, the
notion that statements from the mouth of the defendant
should not be used in evidence would have a severe and
unfortunate impact upon the great bulk of criminal cases.

Viewed in this light, the Court’s newly fashioned exclu-
sionary principle goes far beyond the constitutional priv-
ilege against self-incrimination, which neither requires
nor suggests the barring of voluntary pretrial admissions.
The Fifth Amendment states that no person ‘“shall be
compelled in any ecriminal case to be a witness against
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himself . . . .” The defendant may thus not be com-
pelled to testify at his trial, but he may if he wishes.
Likewise he may not be compelled or coerced into saying
anything before trial; but until today he could if he
wished to, and if he did, it could be used against him.
Whether as a matter of self-incrimination or of due
process, the proscription is against compulsion—coerced
incrimination. Under the prior law, announced in count-
less cases in this Court, the defendant’s pretrial state-
ments were admissible evidence if voluntarily made;
inadmissible if not the product of his free will. Hardly
any constitutional area has been more carefully patrolled
by this Court, and until now the Court has expressly re-
jected the argument that admissions are to be deemed
involuntary if made outside the presence of counsel.
Cicenia v. Lagay, supra; Crooker v. California, supra.*

The Court presents no facts, no objective evidence, no
reasons to warrant scrapping the voluntary-involuntary
test for admissibility in this area. Without such evidence
I would retain it in its present form.

This case cannot be analogized to the American Bar
Association’s rule forbidding an attorney to talk to
the opposing party litigant outside the presence of his
counsel. Aside from the fact that the Association’s
canons are not of constitutional dimensions, the specific
canon argued is inapposite because it deals with the con-

*Today’s rule picks up where the Fifth Amendment ends and bars
wholly voluntary admissions. I would assume, altHough one cannot
be sure, that the new rule would not have a similar supplemental role
in connection with the Fourth Amendment. While the Fifth Amend-
ment bars only compelled incrimination, the Fourth Amendment
bars only unreasonable searches. It could be argued, fruitlessly I
would hope, that if the police must stay away from the defendant
they must also stay away from his house once the right to counsel
has attached and that a court must exclude the products of a rea-
sonable search made pursuant to a properly issued warrant but with-
out the consent or presence of the accused’s counsel.




MASSIAH ». UNITED STATES. 211
201 WHITE, J., dissenting.

duct of lawyers and not with the conduct of investiga-
tors. Lawyers are forbidden to interview the opposing
party because of the supposed imbalance of legal skill
and acumen between the lawyer and the party litigant;
the reason for the rule does not apply to nonlawyers and
certainly not to Colson, Massiah’s codefendant.

Applying the new exclusionary rule is peculiarly inap-
propriate in this case. At the time of the conversation
in question, petitioner was not in custody but free on bail.
He was not questioned in what anyone could call an
atmosphere of official coercion. What he said was said
to his partner in crime who had also been indicted. There
was no suggestion or any possibility of coercion. What
petitioner did not know was that Colson had decided to
report the conversation to the police. Had there been
no prior arrangements between Colson and the police, had
Colson simply gone to the police after the conversation
had oceurred, his testimony relating Massiah’s state-
ments would be readily admissible at the trial, as would
a recording which he might have made of the conversa-
tion. In such event, it would simply be said that
Massiah risked talking to a friend who decided to dis-
close what he knew of Massiah’s ecriminal activities. But
if, as occurred here, Colson had been cooperating with
the police prior to his meeting with Massiah, both his
evidence and the recorded conversation are somehow
transformed into inadmissible evidence despite the fact
that the hazard to Massiah remains precisely the same—
the defection of a confederate in crime.

Reporting criminal behavior is expected or even de-
manded of the ordinary citizen. Friends may be sub-
poenaed to testify about friends, relatives about relatives
and partners about partners. I therefore question the
soundness of insulating Massiah from the apostasy of his
partner in crime and of furnishing constitutional sanc-
tions for the strict secrecy and discipline of criminal or-
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ganizations. Neither the ordinary citizen nor the con-
fessed criminal should be discouraged from reporting
what he knows to the authorities and from lending his
aid to secure evidence of erime. Certainly after this case
the Colsons will be few and far between; and the
Massiahs can breathe much more easily, secure in the
knowledge that the Constitution furnishes an important
measure of protection against faithless compatriots and
guarantees sporting treatment for sporting peddlers of
narcotics.

Meanwhile, of course, the public will again be the loser
and law enforcement will be presented with another seri-
ous dilemma. The general issue lurking in the background
of the Court’s opinion is the legitimacy of penetrating or
obtaining confederates in criminal organizations. For
the law enforcement agency, the answer for the time be-
ing can only be in the form of a prediction about the
future application of today’s new constitutional doctrine.
More narrowly, and posed by the precise situation in-
volved here, the question is this: when the police have
arrested and released on bail one member of a criminal
ring and another member, a confederate, is cooperating
with the police, can the confederate be allowed to con-
tinue his association with the ring or must he somehow be
withdrawn to avoid challenge to trial evidence on the
ground that it was acquired after rather than before the
arrest, after rather than before the indictment?

Defendants who are out on bail have been known to
continue their illicit operations. See Rogers v. United
States, 325 F. 2d 485 (C. A. 10th Cir.). That an attor-
ney is advising them should not constitutionally im-
munize their statements made in furtherance of these
operations and relevant to the question of their guilt at
the pending prosecution. In this very case there is evi-
dence that after indictment defendant Aiken tried to
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persuade Agent Murphy to go into the narcotics business
with him. TUnder today’s decision, Murphy may neither
testify as to the content of this conversation nor seize for
introduction in evidence any narcotics whose location
Aiken may have made known.

Undoubtedly, the evidence excluded in this case would
not have been available but for the conduct of Colson in
cooperation with Agent Murphy, but is it this kind of
conduct which should be forbidden to those charged with
law enforcement? It is one thing to establish safeguards
against procedures fraught with the potentiality of coer-
cion and to outlaw “easy but self-defeating ways in which
brutality is substituted for brains as an instrument of
crime detection.” McNabb v. United States, 318 U. S.
332, 344. But here there was no substitution of brutality
for brains, no inherent danger of police coercion justifying
the prophylactic effect of another exclusionary rule.
Massiah was not being interrogated in a police station,
was not surrounded by numerous officers or questioned in
relays, and was not forbidden access to others. Law en-
forcement may have the elements of a contest about it,
but it is not a game. McGuire v. United States, 273
U. S. 95, 99. Massiah and those like him receive ample
protection from the long line of precedents in this Court
holding that confessions may not be introduced unless
they are voluntary. In making these determinations the
courts must consider the absence of counsel as one of
several factors by which voluntariness is to be judged.
See House v. Mayo, 324 U. S. 42, 45-46; Payne v.
Arkansas, 356 U. S. 560, 567; Cicenia v. Lagay, supra,
at 509. This is a wiser rule than the automatic rule
announced by the Court, which requires courts and
juries to disregard voluntary admissions which they might
well find to be the best possible evidence in discharging
their responsibility for ascertaining truth.
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THE SECOND CIRCUIT.

No. 253. Argued April 2, 1964.—Decided May 18, 1964.

315 F. 2d 673, affirmed by an equally divided Court.

Murray A. Gordon argued the cause and filed briefs
for petitioner.

Charles Gordon argued the cause for respondent. With
him on the brief were Solicitor General Cox, Assistant
Attorney General Miller and L. Paul Winings.

Per CurIAM.

The judgment is affirmed by an equally divided Court.

Mg. JusTicE BRENNAN took no part in the decision of
this case.




DECISIONS PER CURIAM.

SIAUNSE May 18, 1964.

LUCKENBACH STEAMSHIP CO., INC,, v. FRAN-
CHISE TAX BOARD OF CALIFORNIA,

APPEAL FROM THE DISTRICT COURT OF APPEAL OF
CALIFORNIA, THIRD JUDICIAL DISTRICT.

No. 916. Decided May 18, 1964.

Appeal dismissed for want of a substantial federal question.
Reported below: 219 Cal. App. 2d 710, 33 Cal. Rptr. 544.

Hart H. Spiegel and John Hays for appellant.

Stanley Mosk, Attorney General of California, James E.
Sabine, Assistant Attorney General, and Ernest P. Good-
man and John J. Klee, Jr., Deputy Attorneys General, for
appellee.

PeEr CURIAM.

The motion to dismiss is granted and the appeal is
dismissed for want of a substantial federal question.

SINCLAIR v. BAKER ET AL,

APPEAL FROM THE DISTRICT COURT OF APPEAL OF
CALIFORNIA, SECOND APPELLATE DISTRICT.

No. 949. Decided May 18, 1964.

Appeal dismissed and certiorari denied.
Reported below: 219 Cal. App. 2d 817, 33 Cal. Rptr. 522.

Per Curiam.

The appeal is dismissed for want of jurisdiction.
Treating the papers whereon the appeal was taken as a
petition for a writ of certiorari, certiorari is denied.
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Per Curiam. 377 U.S.

SWAN ». NATION COMPANY.
APPEAL FROM THE COURT OF APPEALS OF NEW YORK.
No. 771, Misc. Decided May 18, 1964.

Appeal dismissed and certiorari denied.

Alfred Avins for appellant.

John L. Freeman for appellee.

Per CuriaM.

The motion to dismiss is granted and the appeal is
dismissed for want of jurisdiction. Treating the papers
whereon the appeal was taken as a petition for a writ of
certiorari, certiorari is denied.

HUNTER v». ILLINOIS T AL.

APPEAL FROM THE UNITED STATES COURT OF APREALS FOR
THE SEVENTH CIRCUIT.

No. 1087, Mise. Decided May 18, 1964.

Appeal dismissed and certiorari denied.

PeEr CuriaMm.

The appeal is dismissed for want of jurisdietion.
Treating the papers whereon the appeal was taken as a
petition for a writ of certiorari, certiorari is denied.




HIGHWAY EXPRESS LINES ». JONES. 217

377 U. 8. May 18, 1964.

HIGHWAY EXPRESS LINES, INC., T AL. v. JONES
MOTOR CO., INC.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF PENNSYLVANTIA.

No. 900. Decided May 18, 1964.*

218 F. Supp. 133; 223 F. Supp. 835, affirmed.

Robert H. Young and William E. Zeiter for appellants
in No. 900.

William A. Goichman, Edward Munce and Joseph C.
Bruno for appellant in No. 977.

Roland Rice and Christian V. Graf for appellee.

Solicitor General Cox and Robert W. Ginnane filed a

memorandum for the United States and the Interstate
Commerce Commission in both cases.

Per CuRIAM.

The motion to affirm is granted and the judgment is
affirmed.

Mgr. Justice Douvcras, Mgr. Justice HarLaN and
MR. JusTicE GOLDBERG are of the opinion that probable
jurisdiction should be noted.

*Together with No. 977, Pennsylvania Public Utility Commission
v. Jones Motor Co., Inc., also on appeal from the same court.
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GRIFFIN =T AL, v. COUNTY SCHOOL BOARD OF
PRINCE EDWARD COUNTY ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT.

No. 592. Argued March 30, 1964 —
Decided May 25, 1964.

This litigation began in 1951 and resulted in this Court’s holding in
Brown v. Board of Education, 347 U. S. 483 (1954), that Virginia
school segregation laws denied the equal protection of the laws
and, after reargument on the question of relief, the remand to the
District Court a year later for entry of an order that the Negro
complainants in Prince Edward County be admitted to public
schools on a racially nondiseriminatory basis “with all deliberate
speed.” Faced with an order to desegregate, the County Board
of Supervisors in 1959 refused to appropriate funds for the opera-
tion of public schools although a private foundation operated
schools for white children only, who in 1960 became eligible for
county and state tuition grants. Public schools continued to oper-
ate elsewhere in Virginia. After protracted litigation in the federal
and state courts, the District Court in 1961 enjoined the County
from paying tuition grants or giving tax credits as long as the
public schools remained closed and thereafter, refusing to abstain
pending proceedings in the state courts, held that the public
schools could not remain closed to avoid this Court’s decision while
other public schools in the State remained open. The Court of
Appeals reversed, holding that the District Court should have
awaited state court determination of these issues. Held:

1. Though the amended supplemental complaint added new
parties and relied on developments occurring after the action had
begun, it did not present a new cause of action but constituted a
proper amendment under Rule 15 (d) of the Federal Rules of
Civil Procedure, since the new transactions were alleged to be part
of persistent and continuing efforts to circumvent this Court’s
holdings. Pp. 226-227.

2. Since the supplemental complaint alleged a discriminatory
system unique to one county, although involving some actions of
the State, adjudication by a three-judge court was not required
under 28 U. S. C. §2281. Pp. 227-228.
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3. This action is not forbidden by the Eleventh Amendment to
the Constitution since it charges that state and county officials
deprived petitioners of their constitutional rights. FEzx oparte
Young, 209 U. S. 123 (1908), followed. P. 228.

4. Because of the long delay resulting from state and county
resistance to enforcing the constitutional rights here involved and
because the highest state court has now passed on all the state
law issues here, federal court abstention pending state judicial reso-
lution of the legality of respondents’ conduct under the constitu-
tion and laws of Virginia is not required or appropriate in this
case. Pp. 228-229.

5. Under the circumstances of this case, closing of the Prince
Edward County public schools while at the same time giving
tuition grants and tax concessions to assist white children in pri-
vate segregated schools denied petitioners the equal protection of
the laws guaranteed by the Fourteenth Amendment. Pp. 229-232.

(a) Prince Edward County school children are treated dif-
ferently from those of other counties since they must go to private
schools or none at all. P. 230.

(b) The public schools of Prince Edward County were closed
and the private schools operated in their place only for constitu-
tionally impermissible reasons of race. Pp. 231-232.

6. Quick and effective injunctive relief should be granted against
the respondents, all of whom have duties relating to financing,
supervising, or operating the Prince Edward County schools. Pp.
232-234.

(a) The injunction against county officials paying tuition
grants and giving tax credits while public schools remained closed
1s appropriate and necessary where the grants and credits have
been part of the county program to deprive petitioners of a public
edueation enjoyed by children in other counties. P. 233.

(b) The District Court may require the County Supervisors
to levy taxes to raise funds for the nonracial operation of the
county school system as is the case with other counties. P. 233.

(¢) The District Court may if necessary issue an order to
carry out its ruling that the Prince Edward County public scho<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>