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SUPREME COURT OF THE UNITED STATES.

Allotment  of  Justi ces .

It is ordered that the following allotment be made of 
the Chief Justice and Associate Justices of this Court 
among the circuits, pursuant to Title 28, United States 
Code, Section 42, and that such allotment be entered of 
record, viz:

For the District of Columbia Circuit, Earl  Warren , 
Chief Justice.

For the First Circuit, Arthur  J. Goldberg , Associate 
Justice.

For the Second Circuit, John  M. Harlan , Associate 
Justice.

For the Third Circuit, William  J. Brennan , Jr ., 
Associate Justice.

For the Fourth Circuit, Earl  Warren , Chief Justice.
For the Fifth Circuit, Hugo  L. Black , Associate 

Justice.
For the Sixth Circuit, Potter  Stewart , Associate 

Justice.
For the Seventh Circuit, Tom  C. Clark , Associate 

Justice.
For the Eighth Circuit, Byron  R. White , Associate 

Justice.
For the Ninth Circuit, Will iam  O. Dougl as , Associate 

Justice.
For the Tenth Circuit, Byron  R. White , Associate 

Justice.
October 15, 1962.

(For next previous allotment, see 370 U. S., p. iv.)
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TRIBUTE TO MR. JUSTICE DOUGLAS.

Supreme  Court  of  the  United  States . 
MONDAY, APRIL 2 0, 1964.

Present: Mr . Chief  Justice  Warren , Mr . Just ice  
Black , Mr . Justice  Douglas , Mr . Justi ce  Clark , 
Mr . Just ice  Harlan , Mr . Justi ce  Brennan , Mr . Jus -
tice  Stew art , Mr . Justi ce  White , and Mr . Justice  
Goldberg .

Mr. Attorney General Kennedy addressed the Court as 
follows:

Mr. Chief Justice: May it please the Court. On be-
half of the members of this Bar and of lawyers through-
out the United States, I come here to join in paying 
tribute to Justice Douglas, who is celebrating the com-
pletion of 25 years of distinguished service on the Court. 
It is an unusual circumstance that just 2 years ago we 
were paying similar tribute to Mr. Justice Black.

Justice Douglas came to the Court in the year 1939. 
He was able to draw upon a unique background, bringing 
with him knowledge and experience that were greatly 
needed in the United States at that time. His expertness 
in the fields of economic regulation and administrative 
law were of particular value and enabled him to make a 
vital contribution to the progress we were seeking to 
achieve during those very difficult days.

I would also like to add a brief personal note. I think 
it was my father who was responsible for bringing Justice 
Douglas to Washington a number of years ago, when I 
was about 6 years old. He came on the Court when I 
was 13, and I remember that bright day even now. He 
has been a great friend of our family for many years.
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VI TRIBUTE TO MR. JUSTICE DOUGLAS.

I also remember vividly my trips with him around the 
world—not merely because of what I gained personally, 
but primarily because I witnessed the way in which he 
presented a picture of the United States to the people of 
other countries. He was a man who was able to tell 
them, in ways they understood, of our views and beliefs. 
He could speak with wisdom of our laws and explain our 
system of government. He could talk to them also, in 
every-day terms, of many other matters in which they 
were deeply interested—how much cotton was produced 
per acre in South Carolina or how much wheat in 
Nebraska. The many who have seen him in his travels, 
read his books, and heard his friendly words have been 
moved and inspired.

He has been a great credit not only to this Court, but 
as a citizen of the United States and of the world.

Thank you, Mr. Chief Justice.

The  Chief  Justic e said:
Mr. Attorney General: It is thoughtful of you to pub-

licly remind us of this important milestone in the life of 
the Court, and it is generous of you to speak of our 
Brother Douglas in such felicitous terms. We heartily 
join you both in the timing and in the fervor of your 
remarks. Twenty-five years of devoted service to the 
highest Court of the Nation should not be passed over 
without comment. Only 18 of the 94 men appointed 
to the Court have achieved that distinction, and only 5 
of them—Holmes, McReynolds, Van Devanter, Black and 
Douglas—were appointed in this century.

When Mr. Justice Douglas, succeeding Justice Bran- 
deis, took his seat on the Court, Mr. Justice McReynolds 
was the Senior Justice. Appointed in 1914, he had sat 
for 7 years with Chief Justice Edward D. White, who was 
appointed an Associate in 1894. Thus, as evidence of 
the continuing nature of the Court, it should be appro-
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priate to point out that Mr. Justice Douglas served with 
one who had in turn sat for 7 years with Justice White, 
who was appointed 70 years ago. This continuity of serv-
ice is one of the strong factors which brings stability and 
tradition to our Court.

It has been said that in a cyclic way every basic prob-
lem of the American people eventually reaches the Su-
preme Court. If this is true—and there is evidence to 
sustain it—Mr. Justice Douglas has served through more 
than one of these cycles. The last quarter of a century 
has taken him through depression, hot wars, cold wars, 
and social and economic revolutions. He has written for 
the Court or in dissent in many hundreds of cases. His 
work is a vital part of the jurisprudence of the Court. It 
is recorded in more than 70 volumes of the United States 
Reports. His opinions will be read and studied so long 
as the Constitution is the guiding light of our Nation.

This is neither the time nor the place to appraise his 
work. That will be done by lawyers, scholars, courts and 
the people in the fullness of time. One does not try to 
determine the record of a swimmer wThen he is in mid-
stream, particularly when he is swimming against un-
known currents. Mr. Justice Douglas is in midstream. 
We know that by nature he recoils against merely swim-
ming downstream. He will continue to swim strongly 
and purposefully.

We join with you, Mr. Attorney General, and with the 
Bar in wishing him continued success and happiness on 
the Court for many years to come.
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An injunction issued by a state court, prohibiting, as the unlawful 
solicitation of litigation and the unauthorized practice of law, a 
labor union from advising injured members or their dependents to 
obtain legal assistance before settling claims and recommending 
specific lawyers to handle such claims, infringes rights guaranteed 
by the First and Fourteenth Amendments. NAACP v. Button, 
371 U. S. 415, followed.

Judgment and decree vacated, and case remanded

Beecher E. Stallard and John J. Naughton argued the 
cause for petitioner. With them on the briefs were 
Edward B. Henslee and Arnold Elkind.

Aubrey R. Bowles, Jr. argued the cause for respondent. 
With him on the brief was Aubrey R. Bowles III.

Wayland B. Cedarquist, Holcombe H. Perry, Warren 
H. Resh and Earl Sneed filed a brief for the American 
Bar Association, as amicus curiae, urging affirmance.

Mr . Justice  Black  delivered the opinion of the Court.
The Virginia State Bar brought this suit in the 

Chancery Court of the City of Richmond, Virginia,
1
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against the Brotherhood of Railroad Trainmen, an inves-
tigator employed by the Brotherhood, and an attorney 
designated its “Regional Counsel,” to enjoin them from 
carrying on activities which, the Bar charged, constituted 
the solicitation of legal business and the unauthorized 
practice of law in Virginia.1 It was conceded that in 
order to assist the prosecution of claims by injured rail-
road workers or by the families of workers killed on the 
job the Brotherhood maintains in Virginia and through-
out the country a Department of Legal Counsel which 
recommends to Brotherhood members and their families 
the names of lawyers whom the Brotherhood believes to 
be honest and competent. Finding that the Brother-
hood’s plan resulted in “channeling all, or substan-
tially all,” the workers’ claims to lawyers chosen by 
the Department of Legal Counsel, the court issued an 
injunction against the Brotherhood’s carrying out its plan 
in Virginia. The Supreme Court of Appeals of Virginia 
affirmed summarily over objections that the injunction 
abridges the Brotherhood’s rights under the First and 
Fourteenth Amendments, which guarantee freedom of 
speech, petition and assembly. We granted certiorari to 
consider this constitutional question in the light of our 
recent decision in NAACP v. Button, 371 U. S. 415.1 2 
372 U. S. 905.

The Brotherhood’s plan is not a new one. Its roots go 
back to 1883, when the Brotherhood was founded as a 
fraternal and mutual benefit society to promote the wel-
fare of the trainmen and “to protect their families by the 
exercise of benevolence, very needful in a calling so

1 The investigator and the Regional Counsel were not served with 
process and are not parties.

2 We do not find it necessary to consider the Brotherhood’s addi-
tional argument that the decree violates the Brotherhood’s right to 
represent workers which is guaranteed by the Railway Labor Act, 
44 Stat. 577, as amended, 45 U. S. C. §§ 151-188.



RAILROAD TRAINMEN v. VIRGINIA BAR. 3

1 Opinion of the Court.

hazardous as ours . 3 Railroad work at that time
was indeed dangerous. In 1888 the odds against a railroad 
brakeman’s dying a natural death were almost four to 
one; 4 the average life expectancy of a switchman in 1893 
was seven years.5 It was quite natural, therefore, that 
railroad workers combined their strength and efforts in 
the Brotherhood in order to provide insurance and finan-
cial assistance to sick and injured members and to seek 
safer working conditions. The Trainmen and other 
railroad Brotherhoods were the moving forces that 
brought about the passage of the Safety Appliance Act6 
in 1893 to make railroad work less dangerous; they also 
supported passage of the Federal Employers’ Liability 
Act7 of 1908 to provide for recovery of damages for 
injured railroad workers and their families by doing away 
with harsh and technical common-law rules which some-
times made recovery difficult or even impossible. It soon 
became apparent to the railroad workers, however, that 
simply having these federal statutes on the books was 
not enough to assure that the workers would receive the 
full benefit of the compensatory damages Congress in-
tended they should have. Injured workers or their 
families often fell prey on the one hand to persuasive 
claims adjusters eager to gain a quick and cheap settle-

3 Constitution of the Brotherhood of Railroad Trainmen and 
Brotherhood of Railroad Trainmen Insurance Department, Preamble.

4 Interstate Commerce Commission, Third Annual Report (1889), 
85.

5 Griffith, “The Vindication of a National Public Policy Under the 
Federal Employers’ Liability Act,” 18 Law and Contemp. Prob. 160, 
163.

6 27 Stat. 531, as amended, 45 U. S. C. §§ 1-43.
7 35 Stat. 65, as amended, 45 U. S. C. §§ 51-60. An earlier version 

of the law passed two years earlier, 34 Stat. 232, had been held 
unconstitutional. Employers’ Liability Cases, 207 U. S. 463. The 
constitutionality of the 1908 statute was sustained in the Second 
Employers’ Liability Cases, 223 U. S. 1.
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ment for their railroad employers, or on the other to 
lawyers either not competent to try these lawsuits against 
the able and experienced railroad counsel or too willing to 
settle a case for a quick dollar.

It was to protect against these obvious hazards to the 
injured man or his widow that the workers through their 
Brotherhood set up their Legal Aid Department, since 
renamed Department of Legal Counsel, the basic activ-
ities of which the court below has enjoined. Under their 
plan the United States was divided into sixteen regions 
and the Brotherhood selected, on the advice of local law-
yers and federal and state judges, a lawyer or firm in each 
region with a reputation for honesty and skill in repre-
senting plaintiffs in railroad personal injury litigation. 
When a worker was injured or killed, the secretary of his 
local lodge would go to him or to his widow or children 
and recommend that the claim not be settled without 
first seeing a lawyer, and that in the Brotherhood’s judg-
ment the best lawyer to consult was the counsel selected 
by it for that area.8

There is a dispute between the parties as to the exact 
meaning of the decree rendered below, but the Brother-
hood in this Court objects specifically to the provisions 
which enjoin it

“. . . from holding out lawyers selected by it as the 
only approved lawyers to aid the members or their 
families; ... or in any other manner soliciting or 
encouraging such legal employment of the selected 
lawyers; . . . and from doing any act or combina-
tion of acts, and from formulating and putting 
into practice any plan, pattern or design, the

8 The Brotherhood also provides a staff, now at its own expense, to 
investigate accidents to help gather evidence for use by the injured 
worker or his family should a trial be necessary to vindicate their 
rights.
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result of which is to channel legal employment to 
any particular lawyer or group of lawyers . 9

The Brotherhood admits that it advises injured members 
and their dependents to obtain legal advice before mak-
ing settlement of their claims and that it recommends 
particular attorneys to handle such claims. The result 
of the plan, the Brotherhood admits, is to channel legal 
employment to the particular lawyers approved by the 
Brotherhood as legally and morally competent to handle 
injury claims for members and their families. It is the 
injunction against this particular practice which the 
Brotherhood, on behalf of its members, contends denies 
them rights guaranteed by the First and Fourteenth 
Amendments. We agree with this contention.

It cannot be seriously doubted that the First Amend-
ment’s guarantees of free speech, petition and assembly 
give railroad workers the right to gather together for 
the lawful purpose of helping and advising one another 
in asserting the rights Congress gave them in the Safety 
Appliance Act and the Federal Employers’ Liability Act, 
statutory rights which would be vain and futile if the 
workers could not talk together freely as to the best 

9 Certain other provisions of the decree enjoin the Brotherhood 
from sharing counsel fees with lawyers whom it recommended and 
from countenancing the sharing of fees by its regional investigators. 
The Brotherhood denies that it has engaged in such practices since 
1959, in compliance with a decree of the Supreme Court of Illinois. 
See In re Brotherhood of Railroad Trainmen, 13 Ill. 2d 391, 150 
N. E. 2d 163. Since the Brotherhood is not objecting to the other 
provisions of the decree except insofar as they might later be con-
strued as barring the Brotherhood from helping injured workers or 
their families by recommending that they not settle without a lawyer 
and by recommending certain lawyers selected by the Brotherhood, it 
is only to that extent that we pass upon the validity of the other 
provisions. Because of our disposition of the case, we do not con-
sider the Brotherhood’s claim that the findings of the court were not 
supported by substantial evidence.
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course to follow. The right of members to consult with 
each other in a fraternal organization necessarily includes 
the right to select a spokesman from their number who 
could be expected to give the wisest counsel. That is 
the role played by the members who carry out the legal 
aid program. And the right of the workers personally or 
through a special department of their Brotherhood to 
advise concerning the need for legal assistance—and, 
most importantly, what lawyer a member could confi-
dently rely on—is an inseparable part of this constitu-
tionally guaranteed right to assist and advise each other.

Virginia undoubtedly has broad powers to regulate the 
practice of law within its borders; 10 11 but we have had 
occasion in the past to recognize that in regulating the 
practice of law a State cannot ignore the rights of indi-
viduals secured by the Constitution.11 For as we said in 
NAACP v. Button, supra, 371 U. S., at 429, “a State 
cannot foreclose the exercise of constitutional rights by 
mere labels.” Here what Virginia has sought to halt is 
not a commercialization of the legal profession which 
might threaten the moral and ethical fabric of the admin-
istration of justice. It is not “ambulance chasing.” 
The railroad workers, by recommending competent law-
yers to each other, obviously are not themselves engaging 
in the practice of law, nor are they or the lawyers whom

10 The Bar relies on the common law, the Canons of Ethics of the 
American Bar Association, adopted into the rules of the Supreme 
Court of Appeals of Virginia, 171 Va. xviii, and several Virginia 
statutes prohibiting the unauthorized practice of law. The Canons 
of Ethics to which the Bar refers prohibit respectively stirring up 
of litigation, control or exploitation by a lay agency of professional 
services of a lawyer, and aiding the unauthorized practice of law. 
Canons 28, 35, 47. The statutes respectively set the qualifications 
for the practice of law in the State and provide for injunctions against 
“running, capping, soliciting and maintenance.” Virginia Code, 
1950, §§54-42, 54-83.1.

11 NAACP v. Button, 371 U. S. 415; Königsberg v. State Bar, 353 
U. S. 252; Schware v. Board of Bar Examiners, 353 U. S. 232.
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they select parties to any soliciting of business. It is 
interesting to note that in Great Britain unions do not 
simply recommend lawyers to members in need of advice; 
they retain counsel, paid by the union, to represent mem-
bers in personal lawsuits,12 a practice similar to that 
which we upheld in NAACP v. Button, supra.

A State could not, by invoking the power to regulate 
the professional conduct of attorneys, infringe in any way 
the right of individuals and the public to be fairly repre-
sented in lawsuits authorized by Congress to effectuate 
a basic public interest. Laymen cannot be expected to 
know how to protect their rights when dealing with prac-
ticed and carefully counseled adversaries, cf. Gideon v. 
Wainwright, 372 U. S. 335, and for them to associate 
together to help one another to preserve and enforce 
rights granted them under federal laws cannot be con-
demned as a threat to legal ethics.13 The State can no 
more keep these workers from using their cooperative 
plan to advise one another than it could use more direct 
means to bar them from resorting to the courts to vindi-
cate their legal rights. The right to petition the courts 
cannot be so handicapped.

Only last Term we had occasion to consider an earlier 
attempt by Virginia to enjoin the National Association for 
the Advancement of Colored People from advising pro-
spective litigants to seek the assistance of particular 
attorneys. In fact, in that case, unlike this one, the 
attorneys were actually employed by the association 
which recommended them, and recommendations were 
made even to nonmembers. NAACP v. Button, supra. 
We held that “although the petitioner has amply shown 
that its activities fall within the First Amendment’s 

12 See Feather, The Essence of Trade Unionism (London, 1963), 
42-43.

13 Cf. Drinker, Legal Ethics (1953), 167; Hildebrand v. State Bar, 
36 Cal. 2d 504, 515, 225 P. 2d 508, 514 (Carter, J., dissenting), 36 
Cal. 2d, at 521, 225 P. 2d, at 518 (Traynor, J., dissenting).
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protections, the State has failed to advance any sub-
stantial regulatory interest, in the form of substantive 
evils flowing from petitioner’s activities, which can 
justify the broad prohibitions which it has imposed.” 
371 U. S., at 444.14 In the present case the State again 
has failed to show any appreciable public interest in pre-
venting the Brotherhood from carrying out its plan to 
recommend the lawyers it selects to represent injured 
workers. The Brotherhood’s activities fall just as clearly 
within the protection of the First Amendment. And the 
Constitution protects the associational rights of the 
members of the union precisely as it does those of 
the NAACP.

We hold that the First and Fourteenth Amendments 
protect the right of the members through their Brother-
hood to maintain and carry out their plan for advising 
workers who are injured to obtain legal advice and for 
recommending specific lawyers. Since the part of the 
decree to which the Brotherhood objects infringes those 
rights, it cannot stand; and to the extent any other part 
of the decree forbids these activities it too must fall. 
And, of course, lawyers accepting employment under this 
constitutionally protected plan have a like protection 
which the State cannot abridge.

The judgment and decree are vacated and the case is 
remanded for proceedings not inconsistent with this 
opinion.

It is so ordered.

Mr . Justice  Stewart  took no part in the disposition of 
this case.

14 See also Gibson v. Florida Legislative Investigation Comm., 372 
U. S. 539; Louisiana ex rel. Gremillion v. NAACP, 366 U. S. 293; 
Shelton v. Tucker, 364 U. S. 479; Bates v. City of Little Rock, 361 
U. S. 516; NAACP v. Alabama ex rel. Patterson, 357 U. S. 449; 
Schneider v. State, 308 U. S. 147.
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Mr . Justice  Clark , whom Mr . Justic e  Harlan  joins, 
dissenting.

By its decision today the Court overthrows state regu-
lation of the legal profession and relegates the practice 
of law to the level of a commercial enterprise. The Court 
permits a labor union—contrary to state law—to engage 
in the unauthorized practice of soliciting personal injury 
cases from among its membership on behalf of 16 regional 
attorneys whom its president has placed on the union’s 
approved list. Local officials of the unio'n call on each 
member suffering an injury and seek to secure employ-
ment of these approved attorneys in the prosecution of 
claims for damages arising therefrom. Moreover the 
union, through its president, not only controls the ap-
pointment and dismissal of the approved attorney but also 
has considerable influence over his fees and often controls 
the disposition of cases. Furthermore, from 1930 to at 
least 1959, the union had required these approved attor-
neys to pay to it a portion of their fees, usually 25%. 
Such an arrangement may even now be in effect through 
the ruse of reimbursement for investigatory services ren-
dered by the union. This state of affairs degrades the 
profession, proselytes the approved attorneys to certain 
required attitudes and contravenes both the accepted 
ethics of the profession and the statutory and judicial 
rules of acceptable conduct.

The Court excuses the practice on the policy ground 
that the union membership needs a corps of attorneys ex-
perienced in personal injury litigation because ordinary 
“lawyers [are] either not competent to try these lawsuits 
against the able and experienced railroad counsel or too 
willing to settle a case for a quick dollar.” To me this 
is a serious indictment of the profession. In the cases 
that I have passed on here—numbering about 177 during 
the past 15 years—I dare say that counsel for the railroad 
employee has exhibited advocacy not inferior to that of
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his opponent (although I do not remember that any one 
of the 16 approved attorneys appeared in these cases). 
Indeed, the railroad employee has prevailed in practically 
all of the cases and the recoveries have ranged as high as 
$625,000. See Gallick v. Baltimore & Ohio R. Co., 372 
U. S. 108 (1963); Transcript of Record, p. 7. Under 
these facts the Court’s rationale will not stand up, even as 
a policy ground for approving this patent violation of the 
cardinal ethics of our profession and flagrant disobedience 
to the law of most of our States.

The Court depends upon NAACP v. Button, 371 U. S. 
415 (1963), to support its position. But there the vital 
fact was that the claimed privilege was a “form of politi-
cal expression” to secure, through court action, constitu-
tionally protected civil rights.1 Personal injury litigation 
is not a form of political expression, but rather a procedure 
for the settlement of damage claims. No guaranteed civil 
right is involved. Here, the question involves solely the 
regulation of the profession, a power long recognized as 
belonging peculiarly to the State. Button, as well as its 
ancestry cited by the majority in the footnotes, is not 
apposite.

Finally, no substantive evil would result from the activ-
ity permitted in Button. But here the past history of the 
union indicates the contrary. Its Legal Aid Department 
(now the Department of Legal Counsel) was set up in 
1930 for the admitted purposes of advising members “rela-
tive to their rights respecting claims for damages” and 
assisting them “in negotiating settlements . . . .” The 
Department had a complete reporting service on all major

1 “In the context of NAACP objectives, litigation is not a technique 
of resolving private differences; it is a means for achieving the lawful 
objectives of equality of treatment by all government, federal, state 
and local, for the members of the Negro community in this country. 
It is thus a form of political expression.” NAACP v. Button, supra, 
at 429.
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injuries or deaths suffered by its members, regional inves-
tigators to whom such reports were referred, and the 16 
approved regional counsel (many of whom remain the 
same today) to whom the cases were channeled for prose-
cution and who split their fees with the union. And, 
what is of even more significance, the trial court in this 
case found “that the defendant Brotherhood still adheres 
to the pattern and design of the plan formulated and 
implemented in 1930.”

The union admits that it did operate in this manner 
until 1959 but says that it has now reformed its operation. 
But the record shows that this identical union plan has 
been before several other courts 2 and, while the union has 
repeatedly promised to reform, as here, it has consistently 
renewed the same practices. But even if the union has 
sincerely reformed, which I doubt, the plan it now pro-
poses to follow is subject to the same deficiencies. It 
includes: the approval of 16 regional attorneys by the 
president of the union, who also has power to discharge 
them at his pleasure; the solicitation of all injured mem-
bers by the local officials of the Brotherhood who urge the 
employment of an approved counsel; the furnishing of 
the name of the approved counsel to the injured brother 
as the only attorney approved by the Brotherhood; the 
furnishing of the names and addresses of injured mem-
bers to the approved attorneys; the furnishing of investi-
gative services to the approved attorney, the cost of 
which, it is indicated, comes from the fees received by the 
latter; and, finally, the “tooting” of the approved attor-
neys in union literature and meetings.

2 E. g., In re Petition of Committee on Rule 28 of the Cleveland Bar 
Assn., 15 Ohio L. Abs. 106 (1933); In re Brotherhood of Railroad 
Trainmen, 13 Ill. 2d 391, 150 N. E. 2d 163 (1958); In re O’Neill, 5 F. 
Supp. 465 (E. D. N. Y. 1933); Young v. Gulf M. & 0. R. Co., No. 
3957 (E. D. Mo. 1946); Reynolds v. Gulf M. 0. & Texas Pac. R. Co., 
No. 772 (E. D. Tenn. 1946); North Carolina ex rel. McLean v. Hice, 
Superior Ct. of N. C., County of Buncombe (1948).
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I do not read the decree approved by the State as pro-
hibiting union members from recommending an attorney 
to their brothers in the union. Virginia has sought only 
to halt the gross abuses of channeling and soliciting litiga-
tion which have been going on here for 30 years. The 
potential for evil in the union’s system is enormous and, 
in my view, will bring disrepute to the legal profession. 
The system must also work to the disadvantage of the 
Brotherhood members by directing their claims into the 
hands of the 16 approved attorneys who are subject to the 
control of one man, the president of the union. Finally, 
it will encourage further departures from the high stand-
ards set by canons of ethics as well as by state regulatory 
procedures and will be a green light to other groups who 
for years have attempted to engage in similar practices. 
E. g., Chicago Bar Assn. v. Chicago Motor Club, 362 
Ill. 50, 199 N. E. 1; Rhode Island Bar Assn. v. Automobile 
Service Assn., 55 R. I. 122, 179 A. 139; cf. Semler v. 
Oregon State Board of Dental Examiners, 294 U. S. 608 
(1935); Williamson v. Lee Optical of Oklahoma, Inc., 
348 U. S. 483 (1955).
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Syllabus.

SIMPSON v. UNION OIL CO. OF CALIFORNIA.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT.

No. 87. Argued January 15-16, 1964.—Decided April 20, 1964.

Respondent oil company supplies gasoline in eight western States to 
numerous retailers, including petitioner, who lease outlets from re-
spondent and enter into a “consignment” agreement under which 
respondent retains “title” to the gasoline until sold, pays property 
taxes thereon, and fixes the selling price therefor. Petitioner is 
compensated by a minimum commission, assumes operating costs 
and most types of losses on the gasoline, and carries personal lia-
bility and property insurance. The lease, like the “consignment” 
agreement, runs for a year and is allegedly not renewable unless 
prescribed conditions are met, including the retailer’s adherence to 
prices set by respondent. When petitioner, allegedly to meet a 
competitive price, sold gasoline below the fixed price, respondent 
solely for that reason refused to renew the lease and terminated the 
“consignment” agreement, whereupon petitioner brought this action 
for damages under § 4 of the Clayton Act for violation of §§ 1 and 
2 of the Sherman Act. The Federal District Court after hearings 
granted respondent’s motion for summary judgment, which the 
Court of Appeals affirmed, concluding that, although there were 
assumedly triable issues of law, petitioner had suffered no action-
able wrong or damage. Held: Resale price maintenance through 
a coercive type of “consignment” agreement like that involved here 
violates the antitrust laws, causing petitioner to suffer actionable 
wrong or damage. Pp. 14-25.

(a) The “consignment” agreement and lease injure interstate 
commerce by depriving independent dealers of the exercise of free 
judgment whether to become consignees at all or remain consignees, 
and to sell at competitive prices. That the retailer can refuse to 
deal cannot under these circumstances immunize the supplier from 
the antitrust laws. P. 16.

(b) An actionable wrong results whenever the restraint of trade 
or monopolistic practice has an impact on the market; and it is 
irrelevant that the complainant is only one merchant or that on 
respondent’s failure to renew his lease another dealer may take his 
place. Pp. 16-17.
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(c) A supplier may not use a coercive device, whether in the 
form of an agreement used coercively, or in any other form, to 
achieve resale price maintenance. United States v. Parke, Davis 
& Co., 362 U. S. 29, followed. P. 17.

(d) A consignment, however lawful as a matter of private con-
tract law, must yield to federal antitrust policy. P. 18.

(e) The antitrust laws prevent the fixing of prices through many 
retail outlets by the “consignment” device. United States v. Gen-
eral Electric Co., 272 U. S. 476, distinguished. Pp. 21-24.

(f) Although the issue of resale price maintenance under the 
Sherman Act is resolved here, the case must be remanded for a 
hearing on the other issues, including those raised under the 
McGuire Act and the damages, if any, suffered. P. 24.

(g) The question is reserved whether there may be equities that 
would warrant only prospective application in damage suits of 
the rule governing price fixing by the “consignment” device which 
this Court now announces. P. 25.

311 F. 2d 764, reversed and remanded.

Maxwell Keith argued the cause and filed briefs for 
petitioner.

Moses Lasky argued the cause and filed a brief for 
respondent.

Mr . Justice  Douglas  delivered the opinion of the 
Court.

This is a suit for damages under § 4 of the Clayton Act, 
38 Stat. 731, 15 U. S. C. § 15, for violation of § § 1 and 2 of 
the Sherman Act, 26 Stat. 209, as amended, 50 Stat. 693,
15 U. S. C. §§ 1,2. The complaint grows out of a so-called 
retail dealer “consignment” agreement which, it is alleged, 
Union Oil requires lessees of its retail outlets to sign, of 
which Simpson was one. The “consignment” agreement is 
for one year and thereafter until canceled, is terminable by 
either party at the end of any year and, by its terms, ceases 
upon any termination of the lease. The lease is also for 
one year; and it is alleged that it is used to police the retail 
prices charged by the consignees, renewals not being made
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if the conditions prescribed by the company are not met. 
The company, pursuant to the “consignment” agreement, 
sets the prices at which the retailer sells the gasoline. 
While “title” to the consigned gasoline “shall remain in 
Consignor until sold by Consignee,” and while the com-
pany pays all property taxes on all gasoline in posses-
sion of Simpson, he must carry personal liability and prop-
erty damage insurance by reason of the “consigned” 
gasoline and is responsible for all losses of the “consigned” 
gasoline in his possession, save for specified acts of God. 
Simpson is compensated by a minimum commission and 
pays all the costs of operation in the familiar manner.

The retail price fixed by the company for the gasoline 
during the period in question was 29.9 cents per gallon; 
and Simpson, despite the company’s demand that he 
adhere to the authorized price, sold it at 27.9 cents, 
allegedly to meet a competitive price. Solely because 
Simpson sold gasoline below the fixed price, Union Oil 
refused to renew the lease; termination of the “consign-
ment” agreement ensued; and this suit was filed. The 
terms of the lease and “consignment” agreement are not 
in dispute nor the method of their application in this case. 
The interstate character of Union Oil’s business is con-
ceded, as is the extensive use by it of the lease-consign-
ment agreement in eight western States.1

After two pretrial hearings, the company moved for a 
summary judgment. Simpson moved for a partial sum-
mary judgment—that the consignment lease program is 

1 As of December 31, 1957, Union Oil supplied gasoline to 4,133 
retail stations in the eight western States of California, Washington, 
Oregon, Nevada, Arizona, Montana, Utah and Idaho. Of that figure, 
2,003 stations were owned or leased by Union Oil and, in turn, leased 
or subleased to an independent retailer; 14 were company-operated 
training stations; and the remaining 2,116 stations were owned by 
the retailer or leased by him from third persons. Union Oil had 
“consignment” agreements as of that date with 1,978 (99%) of the 
lessee-retailers and with 1,327 (63%) of the nonlessee-retailers.

729-256 0-65-6
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in violation of §§ 1 and 2 of the Sherman Act. The Dis-
trict Court, concluding that “all the factual disputes” had 
been eliminated from the case, entertained the motions. 
The District Court granted the company’s motion and 
denied Simpson’s, holding as to the latter that he had 
not established a violation of the Sherman Act and, even 
assuming such a violation, that he had not suffered any 
actionable damage. The Court of Appeals affirmed. 
While it assumed that there were triable issues of law, it 
concluded that Simpson suffered no actionable wrong or 
damage, 311 F. 2d 764. The case is here on a writ of cer-
tiorari. 373 U. S. 901.

We disagree with the Court of Appeals that there is no 
actionable wrong or damage if a Sherman Act violation is 
assumed. If the “consignment” agreement achieves resale 
price maintenance in violation of the Sherman Act, it and 
the lease are being used to injure interstate commerce by 
depriving independent dealers of the exercise of free judg-
ment whether to become consignees at all, or remain con-
signees, and, in any event, to sell at competitive prices. 
The fact that a retailer can refuse to deal does not give 
the supplier immunity if the arrangement is one of those 
schemes condemned by the antitrust laws.

There is actionable wrong whenever the restraint of 
trade or monopolistic practice has an impact on the mar-
ket ; and it matters not that the complainant may be only 
one merchant. See Klor’s v. Broadway-Hale Stores, 359 
U. S. 207, 213; Radiant Burners v. Peoples Gas Co., 364 
U. S. 656, 660. As we stated in Radovich v. National 
Football League, 352 U. S. 445, 453-454:

“Congress has, by legislative fiat, determined that 
such prohibited activities are injurious to the public 
and has provided sanctions allowing private en-
forcement of the antitrust laws by an aggrieved 
party. These laws protect the victims of the for-
bidden practices as well as the public.”
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The fact that, on failure to renew a lease, another dealer 
takes Simpson’s place and renders the same service to 
the public is no more an answer here than it was in Poller 
v. Columbia Broadcasting System, 368 U. S. 464, 473. 
For Congress, not the oil distributor, is the arbiter of the 
public interest; and Congress has closely patrolled price 
fixing whether effected through resale price maintenance 
agreements or otherwise.2 The exclusive requirements 
contracts struck down in Standard Oil Co. v. United 
States, 337 U. S. 293, were not saved because dealers need 
not have agreed to them, but could have gone elsewhere. 
If that were a defense, a supplier could regiment thou-
sands of otherwise competitive dealers in resale price 
maintenance programs merely by fear of nonrenewal of 
short-term leases.

We made clear in United States v. Parke, Davis & Co., 
362 U. S. 29, that a supplier may not use coercion on its 
retail outlets to achieve resale price maintenance. We 
reiterate that view, adding that it matters not what the 
coercive device is. United States v. Colgate, 250 U. S. 
300, as explained in Parke, Davis, 362 U. S., at 37, was a 
case where there was assumed to be no agreement to main-
tain retail prices. Here we have such an agreement; it is 
used coercively, and, it promises to be equally if not more 
effective in maintaining gasoline prices than were the 
Parke, Davis techniques in fixing monopoly prices on 
drugs.

Consignments perform an important function in trade 
and commerce, and their integrity has been recognized 
by many courts, including this one. See Ludvigh v. 
American Woolen Co., 231 U. S. 522. Yet consignments, 
though useful in allocating risks between the parties and 
determining their rights inter se, do not necessarily con-

2 See the McGuire Act, 66 Stat. 631, 15 U. S. C. § 45; the Miller- 
Tydings Act, 50 Stat. 693, 15 U. S. C. § 1; United States v. Socony- 
Vacuum Oil Co., 310 U. S. 150.
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trol the rights of others, whether they be creditors or 
sovereigns. Thus the device has been extensively regu-
lated by the States. 22 Am. Jur., Factors, § 8; Hartford 
Indemnity Co. v. Illinois, 298 U. S. 155. Congress, too, 
has entered parts of the field, establishing by the Act of 
June 10, 1930, 46 Stat. 531, as amended, 7 U. S. C. § 499a 
et seq., a pervasive system of control over commission 
merchants dealing in perishable agricultural commodities.

One who sends a rug or a painting or other work of art 
to a merchant or a gallery for sale at a minimum price 
can, of course, hold the consignee to the bargain. A retail 
merchant may, indeed, have inventory on consignment, 
the terms of which bind the parties inter se. Yet the 
consignor does not always prevail over creditors in case 
of bankruptcy, where a recording statute or a “traders 
act” or a “sign statute” is in effect. 4 Collier, Bank-
ruptcy (14th ed.), pp. 1090-1097, 1484-1486. The in-
terests of the Government also frequently override 
agreements that private parties make. Here we have an 
antitrust policy expressed in Acts of Congress. Accord-
ingly, a consignment, no matter how lawful it might be 
as a matter of private contract law, must give way before 
the federal antitrust policy. Thus a consignment is not 
allowed to be used as a cloak to avoid § 3 of the Clayton 
Act. See Standard Fashion Co. v. Magrane-Houston Co., 
258 U. S. 346, 353-356; cf. Straus v. Victor Talking Mach. 
Co., 243 U. S. 490, 500-501. Nor does § 1 of the Sherman 
Act tolerate agreements for retail price maintenance. 
See United States v. Socony-Vacuum Oil Co., 310 U. S. 
150, 221-222; United States v. Parke, Davis & Co., supra.

We are enlightened on present-day marketing methods 
by recent congressional investigations. In the automo-
bile field the price is “the manufacturer’s suggested retail 
price,” 3 not a price coercively exacted; nor do automo-

3 H. R. Rep. No. 1958, 85th Cong., 2d Sess., S. Rep. No. 1555, 85th 
Cong., 2d Sess.
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biles go on consignment; they are sold.4 Resale price 
maintenance of gasoline through the “consignment” de-
vice is increasing.5 The “consignment” device in the gas-
oline field is used for resale price maintenance. The 
theory and practice of gasoline price fixing in vogue under 
the “consignment” agreement has been well exposed by 
Congress. A Union Oil official in recent testimony before 
a House Committee on Small Business explained the 
price mechanism:

“Mr. Roosevel t . Who sets the price in your 
consignment station, dealer consignment station?

“Mr. Rath . We do.
“Mr. Roosev elt . You  do?
“Mr. Rath . Yes. We do it on this basis: You 

see, he is paid a commission to sell these products 
for us. Now, we go out into the market area and 
find out what the competitive major price is, what 
that level is, and we set our house-brand price at 
that.” 6

4 H. R. Rep. No. 1958, supra, note 3, at 1.
5 See H. R. Rep. No. 1157, 85th Cong., 1st Sess., pp. 6-7. The 

Assistant Attorney General in charge of the Antitrust Division, 
Department of Justice, testified:
“Another issue relating to price fixing concerns certain of the prac-
tices which the major oil companies have used to preserve their tank 
wagon price structure; for example, the placing of the dealer on a 
commission or consignment agency basis, which narrows his normal 
margin of profit and effectively fixes the retail price.” Id., at 7. The 
Committee report said:
“One of the effects of this expansion of commission and consignment 
outlets is that more and more service station operators lose their 
status as independent businessmen. The selling price and gross 
margin of profit per gallon in the commission-type stations are wholly 
within the control of the supplier.” Ibid.

6 See Hearings, House Select Committee on Small Business, 85th 
Cong., 1st Sess., H. R. Res. 56, Pt. Ill, pp. 79-80. The same official
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Dealers, like Simpson, are independent businessmen; 
and they have all or most of the indicia of entrepre-
neurs, except for price fixing. The risk of loss of the 
gasoline is on them, apart from acts of God. Their 
return is affected by the rise and fall in the market price, 
their commissions declining as retail prices drop.7 Prac-

gave this justification for the consignment program—a justification 
similar to that traditionally advanced for resale price maintenance:

“Consignment is our method of protecting our dealers’ profit mar-
gins during disturbed retail price conditions, at the same time main-
taining our dealers’ positions as people handling a premium quality 
product. We have not used consignment as a means of unfair com-
petition, nor has it been used to price any dealer out of any station. 
It has instead been used by us to maintain a competitive relationship 
between our dealers’ prices and those of our competitors.

“We are proud of our retail consignment program which has 
accomplished the ends outlined above. We have been able to make 
these accomplishments without taking away any of the independence 
of our dealers. Through our consignment program we have estab-
lished and maintained under all conditions the minimum guaranteed 
margins for our dealers that are the best in the industry. It has 
brought our dealers one other substantial benefit also—and I would 
like to point this out strongly—they have available for other uses 
the investment which otherwise would be in gasoline inventories. 
This amounts to an average of $2,500 per dealer.

“If there is any suspicion or resentment by any dealers or dealer 
groups, it certainly appears that Union Oil Co.’s retail consignment 
program is a greatly misunderstood one. It does not remove any 
aspect of a dealer’s independence other than giving us the right to 
name the dealer’s selling prices. It has not been used to create or 
disturb any retail price situations and instead has, as a matter of 
fact, contributed materially to the economic welfare of our dealers.

“If we were today to withdraw the consignment program as it is 
now set up, we know that such action would be bitterly opposed by 
our dealers. Any problems that are laid at its doorstep—and there 
were some problems as there are in any new program—have been 
corrected to the point that a survey of our dealers today would reveal 
that the great majority of them are heartily in favor of consignment. 
We are able to offer the names of hundreds of our dealers who are 
in favor of the program.” Id., at 86-87.

7 The basic agreement in force during most of the period when 
Simpson was a consignee provided that his commission was 1^0 per
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tically the only power they have to be wholly inde-
pendent businessmen, whose service depends on their own 
initiative and enterprise, is taken from them by the pro-
viso that they must sell their gasoline at prices fixed by 
Union Oil. By reason of the lease and “consignment” 
agreement dealers are coercively laced into an arrange-
ment under which their supplier is able to impose non-
competitive prices on thousands of persons whose prices 
otherwise might be competitive. The evil of this resale 
price maintenance program, like that of the requirements 
contracts held illegal by Standard Oil Co. v. United 
States, supra, is its inexorable potentiality for and even 
certainty in destroying competition in retail sales of gaso-
line by these nominal “consignees” who are in reality 
small struggling competitors seeking retail gas customers.

As we have said, an owner of an article may send it to 
a dealer who may in turn undertake to sell it only at a 
price determined by the owner. There is nothing illegal 
about that arrangement. When, however, a “consign-
ment” device is used to cover a vast gasoline distribution 
system, fixing prices through many retail outlets, the 
antitrust laws prevent calling the “consignment” an 
agency,8 for then the end result of United States v. Socony- 

gallon more than the amount by which the price at which the com-
pany “authorized” him to sell exceeded a posted “tank wagon” price 
applicable to those gallons. However, if the “authorized” price fell 
below a posted “minimum retail” price, the commission was reduced 
by 50% of the difference between “minimum retail” and “authorized” 
retail. In no event could the commission be less than 5.950 for 
regular and 5.750 for ethyl.

Shortly before Simpson ceased to be a consignee the program 
was changed. The guaranteed minimum was eliminated and the 
consignee absorbed 20% of the difference if “authorized” prices fell 
below “minimum retail.” If the “authorized” price exceeded “min-
imum retail,” the commission increased by 80% of the excess, as 
compared with 100% thereof under the former plan.

8 See Klaus, Sale, Agency and Price Maintenance, 28 Col. L. Rev. 
312, 441, 443-454 (1928).
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Vacuum Oil Co., supra, would be avoided merely by 
clever manipulation of words, not by differences in sub-
stance. The present, coercive “consignment” device, if 
successful against challenge under the antitrust laws, 
furnishes a wooden formula for administering prices on 
a vast scale.9

Reliance is placed on United States v. General Electric 
Co., 272 U. S. 476, where a consignment arrangement was 
utilized to market patented articles. Union Oil cor-
rectly argues that the consignment in that case somewhat

9 A. A. Berle recently described the critical importance of price 
control to money making by the large oligarchies of business, or the 
“behemoths” as he calls them:

“Are these behemoths good at making goods—or merely good at 
making money ? Do they come out better because they manufacture 
more efficiently—or because they 'control the market’ and collect 
unduly high prices from the long-suffering American consumer?

“Again, no one quite knows. It is pretty clear that most prices 
are established only partly by competition, and partly by adminis-
tration. Economists are just beginning to wrestle with the problem 
of 'administered’ prices. The three or four ‘bigs’ in any particular 
line are happy to stay with a good price level for their product. If 
the price gets too high, some smart vice president in charge of sales 
may see a chance to take a fat slice of business away from his 
competitors.

“But while any one of the two or three bigs knows he can reduce 
prices and start taking all the business there is, he knows, too, that 
one or all of his associates will soon drop the price below that. In 
the ensuing price war, nobody will make money for quite a while.

“So, an uneasy balance is struck, and everyone’s price remains about 
the same. Shop around for an automobile and you will see how this 
works. Economists call it 'imperfect competition’—a tacitly accepted 
price that is not necessarily the price a stiff competitive free market 
would create. Only big concerns can swing this sort of competition 
effectively.

“We do not really know whether bigs make more money because 
they are efficient or because, through their size, they can ‘administer’ 
prices.” Bigness: Curse or Opportunity? New York Times Maga-
zine, Feb. 18, 1962, pp. 18, 55, 58.
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parallels the one in the instant case.10 The Court in the 
General Electric case did not restrict its ruling to patented 
articles; it, indeed, said that the use of the consignment 
device was available to the owners of articles “patented 
or otherwise.” Id., at 488. But whatever may be said 
of the General Electric case on its special facts, involving 
patents, it is not apposite to the special facts here.

The Court in that case particularly relied on the fact 
that patent rights have long included licenses “to make, 
use and vend” the patented article “for any royalty or 
upon any condition the performance of which is reason-
ably within the reward which the patentee by the grant 
of the patent is entitled to secure.” Id., at 489. Con-
gress in establishing the patent system included 35 
U. S. C. § 154, which provides in part: “Every patent 
shall contain a short title of the invention and a grant 
to the patentee, his heirs or assigns, for the term of seven-
teen years, of the right to exclude others from making, 
using, or selling the invention throughout the United

10 In General Electric the consignee was responsible for lost, dam-
aged or missing items from the stock in his possession and the 
consignor assumed all risks of fire, flood and obsolescence, while in 
the instant case the consignee is “responsible to Consignor for all 
gasolines consigned to him, or for loss thereof or damage thereto from 
any cause whatsoever other than earthquake, lightning, flood, fire 
or explosion not caused by his negligence and will pay Consignor for 
all gasolines sold, lost or damaged.”

In General Electric the consignees were, in their regular business, 
wholesale or retail merchants of other merchandise and some of them 
had previously so handled the consignor’s lamps, while in the instant 
case the consignees, although some of them had previously been regu-
lar retail merchants, deal exclusively in the consignor’s gasoline.

General Electric Co. paid “all” taxes assessed on the stock of lamps, 
whereas Union Oil pays only property taxes.

General Electric Co. carried “whatever insurance is carried” on 
the stock held by consignees, while Union Oil apparently is not 
obligated to carry any insurance.
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States, referring to the specification for the particulars 
thereof.” (Italics added.)

“The right to manufacture, the right to sell, and the 
right to use are each substantive rights, and may be 
granted or conferred separately by the patentee.” Adams 
v. Burke, 17 Wall. 453, 456. Long prior to the General 
Electric case, price fixing in the marketing of patented 
articles had been condoned (Bement v. National Harrow 
Co., 186 U. S. 70), provided it did not extend to sales by 
purchasers of the patented articles. Adams v. Burke, 
supra; Ethyl Gasoline Corp. v. United States, 309 U. S. 
436.

The patent laws which give a 17-year monopoly on 
“making, using, or selling the invention” are in pari 
materia with the antitrust laws and modify them pro 
tanto. That was the ratio decidendi of the General 
Electric case. See 272 U. S., at 485. We decline the 
invitation to extend it.

To allow Union Oil to achieve price fixing in this vast 
distribution system through this “consignment” device 
would be to make legality for antitrust purposes turn on 
clever draftsmanship. We refuse to let a matter so vital 
to a competitive system rest on such easy manipulation. 
Cf. United States n . Masonite Corp., 316 U. S. 265, 280.

Hence on the issue of resale price maintenance under 
the Sherman Act there is nothing left to try, for there was 
an agreement for resale price maintenance, coercively 
employed.

The case must be remanded for a hearing on all the 
other issues in the case, including those raised under the 
McGuire Act, 66 Stat. 631, 15 U. S. C. § 45, and the dam-
ages, if any, suffered. We intimate no views on any other 
issue; we hold only that resale price maintenance through 
the present, coercive type of “consignment” agreement is 
illegal under the antitrust laws, and that petitioner suf-
fered actionable wrong or damage. We reserve the ques-
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tion whether, when all the facts are known, there may be 
any equities that would warrant only prospective appli-
cation in damage suits of the rule governing price fixing 
by the “consignment” device which we announce today.

Reversed and remanded.

Mr . Justi ce  Harlan  took no part in the disposition 
of this case.

Mr . Just ice  Stew art , dissenting.
In this case the District Court granted a summary 

judgment in favor of the respondent, finding that the 
respondent had not violated the Sherman Act, and that 
even if there had been a violation, the petitioner had not 
suffered any damages. The Court of Appeals affirmed 
upon the theory that, even assuming a Sherman Act vio-
lation, “any damage occurring to Simpson was the result 
of his own free and deliberate choice and he could not 
deliberately and knowingly enter into contractual obliga-
tions and then and thereafter contend he was injured by 
the results of his own acts.” 311 F. 2d 764, at 769.

I think the reasoning upon which the Court of Appeals 
proceeded is untenable. The gravamen of the peti-
tioner’s complaint was that he had been coerced into a 
lease conditioned upon acceptance of the respondent’s 
allegedly unlawful system of selling. If, as the Court of 
Appeals assumed, there had been such a violation of the 
Sherman Act, it was inconsistent to assume that the peti-
tioner could not have been subject to the coercion he 
alleged and could not have suffered damages. But the 
root error in this case, it seems to me, was the District 
Court’s decision to terminate the controversy by way of 
a summary judgment. I therefore agree with the Court 
that the judgment of the Court of Appeals should be set 
aside and the case remanded to the District Court for a
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trial on the merits. Poller v. Columbia Broadcasting 
System, 368 U. S. 464. But I think that upon remand 
there should be a full trial of all the issues in this litiga-
tion, because I completely disagree with the Court that 
whenever a bona fide consignor, employing numerous 
agents, sets the price at which his property is to be sold, 
“the antitrust laws prevent calling the ‘consignment’ an 
agency,” and transform the consignment into a sale. In 
the present posture of this case, such a determination, 
overruling as it does a doctrine which has stood unques-
tioned for almost 40 years, is unwarranted, unnecessary 
and premature.

In United States v. General Electric, 272 U. S. 476, 
this Court held that a bona fide consignment agreement 
of this kind does not violate the Sherman Act. The 
Court today concedes that “the consignment in that case 
somewhat parallels the one in the instant case.” The 
fact of the matter is, so far as the record now before us 
discloses, the two agreements are virtually indistinguish-
able.1 Instead of expressly overruling General Electric,

1 Without commenting on their significance, the Court does pur-
port to discover in the operative provisions of the two agreements 
factual differences regarding the tax and insurance burdens assumed 
by the consignors. On closer examination, however, even these pur-
ported differences disappear. From the records in the cases, it is 
clear that both companies assumed the same tax burden—payment 
of property taxes on the consigned goods. And since both companies 
bore virtually the same insurable risks of loss or damage to the goods 
consigned, the fact that General Electric apparently “carried 'what-
ever insurance is carried’ on the stock held by consignees, while 
Union Oil apparently is not obligated to carry any insurance” is no 
distinction at all.

The Court implies that the terms of this agreement providing that 
the consignee must carry personal liability and property damage 
insurance; that the consignee is responsible for losses of consigned 
gasoline incurred in the ordinary course of events; and that the con-
signee must pay his own costs of operation, are inconsistent with a 
valid consignment agreement. But such provisions are common to 



SIMPSON v. UNION OIL CO. 27

13 Ste wa rt , J., dissenting.

however, the Court seeks to distinguish that case upon 
the specious ground that its underpinnings rest on patent 
law.

It is, of course, true that what was sold in General 
Electric was not gasoline, but lamp bulbs which had been 
manufactured under a patent. But until today no one 
has ever considered this fact relevant to the holding in

consignment agreements. They merely illustrate the well-recognized 
fact that these retail gasoline dealers are both independent business-
men and agents. A consignee is commonly defined as one who “in 
the pursuit of an independent calling,” is engaged by another as his 
agent to sell property. See, e. g., Calif. Civil Code § 2026. Conse-
quently, it is not at all surprising for a consignment agreement to 
provide both that a consignee bear the expenses of conducting his 
own business, and that he be responsible for loss or damage to the 
goods occurring in the ordinary course of business. The Court in 
General Electric explicitly found such provisions unobjectionable, 272 
U. S., at 484-485, and further observed that a provision placing the 
burden of risk of loss or damage to goods on the consignee “is only 
a reasonable provision to secure [the consignee’s] careful handling of 
the goods entrusted to him.” Id., at 484. Nor is the requirement 
that Simpson carry property damage and personal liability insurance 
of significance. Such a provision serves the reasonable purpose of 
protecting the consignor from responsibility (which might be imputed 
by virtue of the agency relationship) for liabilities incurred by Simp-
son arising out of or in connection with Simpson’s business.

The only remaining point which the Court makes is that the con-
signee’s commission declines as retail prices drop. But it is in the 
very nature of commissions that they be geared to prices, and it is 
thus typical of consignment agreements that the consignee bears some 
of the risk of price declines. In fact, the consignment agreement 
challenged in the General Electric case provided that “[t]he agent 
is allowed a compensation of 10% of the list prices of the lamps . . . .” 
Since the General Electric Company set the list price, it would have 
been as correct to say in that case, as it is in this one, that the con-
signee’s commission declined as retail prices dropped. Moreover, 
under Union’s agreement, Simpson received a minimum guaranteed 
commission regardless of the extent of price declines, thereby substan-
tially restricting his exposure to the risks of a decline in the market 
price.
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that case that bona fide consignment agreements do not 
violate the antitrust laws “however comprehensive as a 
mass or whole in their effect . . . Id., at 488. In 
addition to the unambiguous statement in Chief Justice 
Taft’s opinion for a unanimous Court that “ [t]he owner 
of an article, patented or otherwise, is not violating the 
common law, or the Anti-Trust law, by seeking to dispose 
of his article directly to the consumer and fixing the price 
by which his agents transfer the title from him directly 
to such consumer,” 272 U. S., at 488, the Court, through-
out that portion of its opinion dealing with the validity 
of General Electric’s consignment agreements, gave no 
intimation whatsoever that its conclusion would have 
differed in any respect if the consigned article had been 
unpatented. Quite the contrary, the General Elec-
tric Court, assessing the validity of these agreements, 
addressed itself to but one question: “The question is 
whether, in view of the arrangements, made by the com-
pany with those who ordinarily and usually would be 
merchants buying from the manufacturer and selling to 
the public,—such persons are to be treated as agents, or 
as owners of the lamps consigned to them under such 
contracts.” 272 U. S., at 483-484.

To answer that question, the Court examined the oper-
ative provisions of the consignment agreement to deter-
mine whether the agreement created a valid agency or 
whether, in fact, title effectively passed to the so-called 
consignee. Id., at 483-488. If the latter were the 
case, the price-fixing requirement would have made the 
agreement nothing more than a resale-price-maintenance 
scheme, unlawful under the antitrust laws, cf. Dr. Miles 
Medical Co. v. Park & Sons Co., 220 U. S. 373, regardless 
of whether or not the article sold was patented. Simi-
larly, if the agreement created a bona fide agency, the 
consignment would be valid under the antitrust laws, 
again regardless of whether or not the article consigned 
were patented.
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Possession of patent rights on the article allegedly 
consigned has no legal significance to an inquiry directed 
to ascertaining whether the burdens, risks, and rights of 
ownership actually remain with the principal or have 
passed to his agent. Nor is the power of a consignor to 
fix the prices at which his consignee sells augmented in 
any respect by the possession of a patent on the goods so 
consigned. It is not by virtue of a patent monopoly that 
a bona fide consignor may control the price at which his 
consignee sells; his control over price flows from the 
simple fact that the owner of goods, so long as he remains 
the owner, has the unquestioned right to determine the 
price at which he will sell them.2

It is clear, therefore, that the Court today overrules 
General Electric. It does so, even though the validity 
of that decision was not challenged in the briefs or in oral 
argument in this case. I should have thought that a 
decision of such impact and magnitude could properly be 
reached only after careful consideration of all relevant 
considerations and preferably by a full Court.3 Today’s 
upsetting decision carries with it the most severe conse-
quences to a large sector of the private economy. We 
cannot be blind to the fact that commercial arrangements 
throughout our economy are shaped in reliance upon this 
Court’s decisions elaborating the reach of the antitrust

2 The quotations in the majority opinion from the General Electric 
case relate to a wholly separate second issue involved in that case— 
the validity of a license granted by General Electric to Westinghouse, 
under the patents owned by the former, to manufacture and sell 
lamps at prices fixed by the patentee-licensor—and have no relevance 
whatsoever to the issue here. Since the source of power over price 
by the patentee-consignor in General Electric was not his patent, and 
since the question of patent monopoly is not involved in this case, 
the patent cases cited by the Court are also singularly irrelevant to 
the issue here.

3 There is no reason to suppose that Mr . Just ice  Ha rla n  will be 
disqualified in any future case which may involve the question of the 
continuing validity of the General Electric rule.
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laws. Everyone knows that consignment selling is a 
widely used method of distribution all over the country. 
By our decision today outlawing consignment selling if it 
includes a price limitation, we inject severe uncertainty 
into commercial relationships established in reliance upon 
a decision of this Court explicitly validating this method 
of distribution. We create, as well, the distinct possi-
bility that an untold number of sellers of goods will be 
subjected to liability in treble damage suits because they 
thought they could rely on the validity of this Court’s 
decisions.

If the record now before us actually required re-exami-
nation of the General Electric case, I think that in view of 
the serious considerations which I have mentioned we 
should set this case for reargument and invite the Justice 
Department to express its views.4 But the fact is that 
in the present posture of this case, this broad issue need 
not be decided. The record upon which the District 
Court entered its summary judgment is wholly inade-
quate to support a realistic assessment of the actual 
nature and effect of the so-called lease-and-consignment 
agreement here involved. As the Court of Appeals 
pointed out, “[t]he record is not an easy one to read. No 
written pretrial stipulation of facts was entered into not 
was any formal pretrial order made. . . . The result of all 
this was to create a most unsatisfactory record .... As 
the record now stands, it is almost impossible to deter-
mine what agreements, if any, were reached at pretrial.” 
311 F. 2d, at 767.

4 The Department’s views are not known, because they have not 
been sought. Indeed, had they been sought, there is a substantial 
possibility in light of the Department’s recognition and tacit valida-
tion of consignment selling under the 1959 consent decree entered 
against the large West Coast oil companies, United States v. Standard 
Oil Co. of California, 1959 Trade Cases 69,399, p. 75,522 et seq., that 
the Government would have taken the position that the rule of 
General Electric should be left undisturbed.
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After a trial on the merits it may be determined that 
the scheme here involved, although on its face a bona 
fide lease-and-consignment agreement, was in actual 
operation and effect a system of resale price maintenance.5 & 
Or the District Court after a trial might find that 
despite the formal provisions of the lease-and-consign-
ment agreement, there actually existed here some coercive 
arrangement otherwise violative of the antitrust laws. 
In either event, the question of the petitioner’s damages 
would then become an issue to be determined. Only if 
all these issues, and perhaps others, were resolved in favor 
of the respondent, would there be presented the question 
of the continuing validity of the General Electric doc-
trine. Consequently, re-examination of that case should 
certainly await another day.

I would vacate the judgment of the Court of Appeals 
and remand this case to the District Court for a plenary 
trial of all the issues.

Memorandum of Mr . Just ice  Brennan  and Mr . 
Justice  Goldberg .

We do not necessarily disagree with the Court that 
“resale price maintenance through the present, coercive 
type of ‘consignment’ agreement is illegal under the anti-
trust laws, and that petitioner suffered actionable wrong 
or damage.” We think, however, that the Court should 
not decide that question either as to fact or law on the 
record upon which this summary judgment was entered. 
Since the decision may be expected to affect consignment 
agreements in many businesses, including outstanding 
agreements that may have been entered into in reliance 
upon United States v. General Electric, 272 U. S. 476, 
the Court ought not pronounce that judgment without

5 In that event, the effect of California’s Fair Trade Act, Cal. Bus.
& Prof. Code § 16900, would have to be considered. See 66 Stat. 
631, 15 U. S. C. §45 (McGuire Act).

729-256 0-65-7
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the benefit of a trial of the question whether this is a 
“coercive type of ‘consignment’ agreement,” and without 
affording interested parties, including the Antitrust Divi-
sion of the Department of Justice, an opportunity to 
express their views. We therefore agree with Mr . Jus -
tice  Stewart  and would vacate the judgment of the 
Court of Appeals and remand this case to the District 
Court for a plenary trial of all the issues.
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Syllabus.

FEDERAL POWER COMMISSION v. TEXACO
INC. ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE TENTH CIRCUIT.

No. 386. Argued March 25, 1964.—Decided April 20, 1964.

1. A Court of Appeals granted review of a Federal Power Commis-
sion (FPC) order concerning a contract performed in its circuit 
involving natural gas produced there by two respondent natural 
gas companies incorporated outside the circuit, the principal place 
of business of one (A) being within the circuit; that of the other 
(B) being without. Respondents proceeded under § 19 (b) of the 
Natural Gas Act, which provides for review in the court of appeals 
wherein the aggrieved natural gas company “is located or has its 
principal place of business.” Held: The Court of Appeals erred 
in failing to dismiss the petition of respondent B for lack of venue, 
since the term “is located” in § 19 (b) means more than having 
physical presence in a place and refers in the case of a corporation 
to the State of its incorporation. Pp. 37-39.

2. Pursuant to § 16 of the Natural Gas Act and § 4 of the Adminis-
trative Procedure Act, the FPC after a hearing given to interested 
parties, including respondents, at which they were allowed to sub-
mit their views in writing, issued regulations providing for the sum-
mary rejection of contracts with pricing provisions other than those 
specified in the regulations as being “permissible.” Under § 7 of 
the Natural Gas Act, which includes a provision for an FPC 
hearing, respondents each submitted an application for a certifi-
cate of public convenience and necessity to supply natural gas 
to a pipeline. Since the applications disclosed price clauses im-
permissible under its regulations, the FPC rejected the applications 
without a hearing. Its order on review was set aside by the Court 
of Appeals. Held:

(a) The “hearing” satisfied the requirements of § 4 of the Admin-
istrative Procedure Act. P. 39.

(b) The requirement for a hearing under § 7 does not preclude 
the FPC from specifying statutory standards through the rule-
making process and barring at the outset those like respondent A 
whose applications neither meet those standards nor show why in 
the public interest the rule should be waived. United States v. 
Storer Broadcasting Co., 351 U. S. 192, followed. Pp. 39-41.
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(c) The present regulations pass on the merits neither of any 
rate structure nor of a certificate of public convenience and ne-
cessity; they merely prescribe qualifications for applicants. P. 42.

(d) The FPC need not proceed on a case-by-case basis where its 
policy outlaws all indefinite price-changing provisions. P. 44.

(e) A plenary adversary-type hearing under § 7 of the Natural 
Gas Act and § 5 of the Administrative Procedure Act would have 
been necessary had there been an adjudication on the merits as to 
whether respondent A could qualify for a certificate of public con-
venience and necessity. But the only determination made—after 
the adequate rule-making hearing under § 4 (b) of the Administra-
tive Procedure Act—was not one on the merits but only that 
respondent A’s application was not in proper form because of the 
impermissible price-changing provisions in the contract upon which 
the application depended. Pp. 44-45.

317 F. 2d 796, reversed.

Howard E. Wahrenbrock argued the cause for peti-
tioner. With him on the brief were Solicitor General 
Cox, Ralph S. Spritzer, Richard A. Solomon, Josephine H. 
Klein and Peter H. Schiff.

Alfred C. DeCrane, Jr. argued the cause for respondent 
Texaco Inc. With him on the brief was Paul F. Schlicher. 
Carroll L. Gilliam argued the cause for respondent Pan 
American Petroleum Corp. With him on the brief were 
W. W. Heard, Wm. H. Emerson and William J. Grove.

J. Calvin Simpson and John T. Murphy filed a brief 
for the State of California and the Public Utilities Com-
mission of California, as amici curiae, urging reversal.

Mr . Justi ce  Douglas  delivered the opinion of the 
Court.

The Federal Power Commission in its regulation of 
independent producers 1 of natural gas has required them 1

1 See Natural Gas Act, 52 Stat. 821-833, as amended, 15 U. S. C. 
§§717-717w; Phillips Petroleum Co. v. Wisconsin, 347 U. S. 672.
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to file their contracts as rate schedules. This was done 
by regulations which evolved as a result of a series of 
rule-making proceedings.2 The pertinent regulations 
presently provide that only certain pricing provisions in 
the contracts of independent producers are “permis-
sible,” 3 any other being “inoperative and of no effect at 
law.” 4 The regulations go on to say that any contract 
executed on or after April 2, 1962, containing price-
changing provisions other than the “permissible” ones, 
“shall be rejected” so far as producer rates are concerned,5 
that a producer’s application for a certificate of public 
convenience and necessity under § 7 of the Natural Gas 
Act “shall be rejected” if any contract submitted in sup-
port of it contains any of the forbidden provisions,6 and 
that, so far as pipeline certificates are concerned, any pro-
ducer contract executed after that date which has that 

2 See Order No. 174-B, 13 F. P. C. 1576, 18 CFR § 157.25; Order 
No. 232, 25 F. P. C. 379, 26 Fed. Reg. 1983, as amended by Order No. 
232A, 25 F. P. C. 609, 26 Fed. Reg. 2850; Order No. 242, 27 F. P. C. 
339, 27 Fed. Reg. 1356; Reg. § 154.91 et seq., as amended, 18 CFR 
(Cum. Supp. 1963) § 154.91 et seq.

3 Section 154.93 defines the “permissible” provisions:
“(a) Provisions that change a price in order to reimburse the seller 

for all or any part of the changes in production, severance, or gather-
ing taxes levied upon the seller;

“(b) Provisions that change a price to a specific amount at a 
definite date; and

“(c) Provisions that, once in five-year contract periods during 
which there is no provision for a change in price to a specific amount 
(paragraph (b) of this section), change a price at a definite date 
by a price-redetermination based upon and not higher than a producer 
rate or producer rates which are subject to the jurisdiction of the 
Commission, are not in issue in suspension or certificate proceedings, 
and, are in the area of the price in question . . . .”

4 Ibid. For a discussion of escalation clauses see Pure Oil Co.. 
25 F. P. C. 383, aff’d 299 F. 2d 370.

5 Ibid.
6 § 157.25.
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infirmity “will be given no consideration in determining 
adequacy” of a pipeline company’s gas supply.7

These regulations were adopted pursuant to the pro-
visions of § 4 of the Administrative Procedure Act, 60 
Stat. 238, 5 U. S. C. § 1003. General notice of the pro-
posed rule making was published in the Federal Register 
as required by § 4 (a) of that Act. The Commission also 
gave interested parties a “hearing” under § 4 (b).8 No oral 
argument was had but an opportunity was afforded for all 
interested parties to submit their views in writing; and 
the two respondents in this case—Texaco and Pan Ameri-
can—along with others, did so.

Later, each respondent submitted an application for a 
certificate of public convenience and necessity under § 7 
of the Natural Gas Act, to supply natural gas to a pipeline 
company. Section 7 provides, with exceptions not pres-
ently material, that the Commission “shall set” such an 
application “for hearing.” Since, however, the applica-
tions disclosed price clauses that are not “permissible” 
under the regulations,9 the Commission without a hearing

7 §157.14 (a)(10)(v).
8 Section 4 (b) provides:
“After notice required by this section, the agency shall afford 

interested persons an opportunity to participate in the rule making 
through submission of written data, views, or arguments with or 
without opportunity to present the same orally in any manner; 
and, after consideration of all relevant matter presented, the agency 
shall incorporate in any rules adopted a concise general statement of 
their basis and purpose. Where rules are required by statute to 
be made on the record after opportunity for an agency hearing, the 
requirements of sections 7 and 8 shall apply in place of the provisions 
of this subsection.”

9 Pan American’s contracts provide (1) for a one-cent escalation 
in 1968, 1973, and 1978, and (2) for a redetermination of a “fair 
market price” in each five-year period commencing October 1, 1983, 
but in no event for less than 20.5 cents per thousand cubic feet.

Texaco’s contract contained price clauses to become effective at 
definite times or upon the happening of definite circumstances in the 
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rejected the applications. 28 F. P. C. 551; 29 F. P. C. 378. 
Petitions for review were filed with the Court of Appeals, 
which set aside the orders of the Commission. 317 F. 2d 
796. It held that while the regulations are valid as a 
statement of Commission policy, they cannot be used to 
deprive an applicant of the statutory hearing granted 
those who seek certificates of public convenience and 
necessity. The two cases are here in one petition for 
certiorari which we granted because of an apparent con-
flict between that decision and Superior Oil Co. v. Fed-
eral Power Comm’n, 322 F. 2d 601, decided by the Court 
of Appeals for the Ninth Circuit. 375 U. S. 902.

I.
A preliminary question, which concerns Texaco Inc., 

alone, is whether venue to review these orders of the 
Commission was properly in the Tenth Circuit. The 
governing provision is § 19 (b) of the Natural Gas Act 
which provides:

“Any party to a proceeding under this Act 
aggrieved by an order issued by the Commission in 
such proceeding may obtain a review of such order 
in the court of appeals of the United States for 
any circuit wherein the natural-gas company to 
which the order relates is located or has its principal 
place of business, or in the United States Court of 
Appeals for the District of Columbia . . . .”

The term “is located” would have an ambivalent mean-
ing if venue lay only in “any circuit” where the natural 
gas company “is located.” But in the context of § 19 (b) 
“any circuit” covers either the place where the company 

future, e. g., the passage of 5, 10, or 15 years, increased taxation 
on the production, severance, gathering, transportation, sale, or deliv-
ery of gas or as a result of renegotiations undertaken six months prior 
to the beginning of the third (1974) and fourth (1979) of the four 
five-year periods into which the contract term was divided.
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“is located” or where it “has its principal place of busi-
ness.” Hence the main argument of Texaco derives from 
the fact that “is located” was substituted for “resides” 
in an early draft of the bill10 which later emerged as the 
Federal Power Act, from which § 19 (b) of the Natural 
Gas Act is derived. The Court of Appeals found 
that change decisive; but we can only conjecture as 
to why it was made, as no explanation appears. The bill 
in which “resides” was used gave review to “any person 
aggrieved” and the bill substituting “is located” for 
“resides” substituted “licensee or public utility” for “per-
son aggrieved.” Since the latter language was changed 
from the personal to the impersonal it may be, as the 
Commission says, that the Congress was trying to use 
common legal parlance that a corporation “can have its 
legal home only at the place where it is located by or under 
the authority of its charter,” as stated in Ex parte Schol- 
lenberger, 96 U. S. 369, 377. And see Neirbo Co. v. Beth-
lehem Corp., 308 U. S. 165,169. However that may be, we 
think that “is located” means more than having physical 
presence or existence in a place, since the alternate venue 
referred to in § 19 (b) is “principal place of business.” 
The Court of Appeals recognized the overlap between 
the two clauses inherent in its construction but resolved 
its doubts in favor of Tenth Circuit venue because the gas 
sold by Texaco under the contested contracts was pro-
duced in that circuit and the performance of the contract 
took place there.

The Act with which we deal was enacted August 26, 
1935. At that time and down to the 1948 amendment 
of § 1391 of the Judicial Code, 28 U. S. C. § 1391 (c), the 
only residence of a corporation for purposes of federal 
venue was the State and district in which it had been in-

10 See § 313 (b) of the Federal Power Act, 49 Stat. 860, 16 U. S. C. 
§ 825/ (b); cf. S. 1725, 74th Cong., 1st Sess., with S. 2796 of the same 
session.
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corporated. See 9 Fletcher, Cyclopedia Corporations 
( 1931 ), § 4385. That theme runs through the cases. See, 
e. g., Shaw v. Quincy Mining Co., 145 U. S. 444, 449-450. 
We conclude that, although “located” sometimes is used 
as indicating a place of business (Mercantile Nat. Bank v. 
Langdeau, 371 U. S. 555), in the setting of this Act “is 
located” and “resides” are equated and that “is located” 
refers in the case of Texaco to its State of incorporation. 
There is symmetry in that construction as the choice, 
so far as circuits are concerned, is then left between that 
State, the “principal place of business” (with no penum-
bra of other places of business, as here), or the District of 
Columbia where the Commission sits.

Texaco is a Delaware corporation and there is no claim 
that its principal place of business is within the Tenth 
Circuit. The Court of Appeals therefore erred in failing 
to dismiss its petition for lack of venue. There is, how-
ever, another respondent, Pan American, whose principal 
place of business is within the Tenth Circuit. We there-
fore proceed to the merits of its application.

II.
The main issue in the case is whether the “hearing” 

granted under § 4 (b) of the Administrative Procedure Act 
is adequate, so far as the price clauses are concerned, for 
purposes of § 7 of the Natural Gas Act. We think the 
Court of Appeals erred, that the present case is governed 
by the principle of United States v. Storer Broadcasting 
Co., 351 U. S. 192, and that the statutory requirement for 
a hearing under § 7 does not preclude the Commission 
from particularizing statutory standards through the rule-
making process and barring at the threshold those who 
neither measure up to them nor show reasons why in the 
public interest the rule should be waived.

In Storer the Federal Communications Commission, 
pursuant to its general rule-making authority, limited
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permissible multiple ownership for radio and television 
stations. Storer, which had seven radio stations and five 
television stations, was under that rule automatically dis-
qualified for further licensing. To surmount that barrier 
it argued that the Act required a license to issue where 
the public interest would be served and that before an 
application could be denied, a hearing must be held. We 
said:

“We read the Act and Regulations as providing a 
‘full hearing’ for applicants who have reached the 
existing limit of stations, upon their presentation of 
applications conforming to Rules 1.361 (c) and 1.702, 
that set out adequate reasons why the Rules should 
be waived or amended. The Act, considered as a 
whole, requires no more. We agree with the con-
tention of the Commission that a full hearing, such 
as is required by § 309 (b) . . . would not be neces-
sary on all such applications. As the Commission 
has promulgated its Rules after extensive adminis-
trative hearings, it is necessary for the accompanying 
papers to set forth reasons, sufficient if true, to jus-
tify a change or waiver of the Rules. We do not 
think Congress intended the Commission to waste 
time on applications that do not state a valid basis 
for a hearing. If any applicant is aggrieved by a 
refusal, the way for review is open.” 351 U. S., at 
205.

In the present case, as in Storer, there is a procedure 
provided in the regulations whereby an applicant can ask 
for a waiver of the rule complained of.11 Facts might con-

11 Regulation § 1.7 (b), 18 CFR (Cum. Supp. 1963) § 1.7 (b), 
provides in relevant part:

“A petition for the issuance, amendment, waiver, or repeal of a 
rule by the Commission shall set forth clearly and concisely peti-
tioner’s interest in the subject matter, the specific rule, amendment, 
waiver, or repeal requested, and cite by appropriate reference the 
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ceivably be alleged sufficient on their face to provide a 
basis for waiver of the price-clause rules and for a hearing 
on the matter. Cf. Atlantic Refining Co., 28 F. P. C. 
469; 29 F. P. C. 384. But no such attempt was made 
here by Pan American, the only respondent to which the 
present point has any immediate applicability.

The rule-making authority here, as in Storer, is ample 
to provide the conditions for applications under § 4 or § 7. 
Section 16 of the Natural Gas Act gives the Commission 
power to prescribe such regulations “as it may find neces-
sary or appropriate to carry out the provisions of this 
Act.” We deal here with a procedural aspect of a rate 
question and with a certificate question that is important 
in effectuating the aim of the Act to protect the consumer 
interest. Federal Power Comm’n v. Hope Natural Gas 
Co., 320 U. S. 591, 610. In a rate case under § 5 (a) of the 
Act the Commission can pass on existing contracts affect-
ing rates, can find that particular contracts are “unjust, 
unreasonable, unduly discriminatory, or preferential” and 
thereupon has power to determine the “just and reason-
able” rate or contract and “fix the same.” And see United 
Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 
U. S. 332, 341. And where, as here, applications for cer-
tificates are made under § 7 of the Act, the Commission 
under § 7 (e) is required to control the terms and condi-
tions under which natural gas companies, such as respond-
ent, may initiate sales at wholesale of natural gas in

statutory provision or other authority therefor. If a rate filing is 
accompanied by a request for waiver pursuant to this section the 
thirty-day notice period provided in section 4 (d) of the Natural 
Gas Act and section 205 (d) of the Federal Power Act shall begin 
to run if and when the Commission grants the request. Such petition 
shall set forth the purpose of, and the facts claimed to constitute 
the grounds requiring, such rule, amendment, waiver, or repeal, and 
shall conform to the requirements of §§ 1.15 and 1.16. Petitions for 
the issuance or amendment of a rule shall incorporate the proposed 
rule or amendment.”



42 OCTOBER TERM, 1963.

Opinion of the Court. 377 U. S.

commerce. Atlantic Refining Co. v. Public Service 
Comm’n, 360 U. S. 378, 389.

Pan American does not disagree on that score; it 
insists that those changes and adjustments can be made 
only after an adversary hearing. To that there are two 
answers. The present regulations do not pass on the 
merits of any rate structure nor on the merits of a cer-
tificate of public convenience and necessity; they merely 
prescribe qualifications for applicants. Those qualifica-
tions are in the category of conditions that relate to the 
ability of applicants to serve the consumer interest in this 
regulated field. They are kin to the kind of capital struc-
ture that an applicant has and to his ability by reason of 
the rate structure to serve the public interest. It must be 
remembered that under this Act rate increases are ini-
tiated by the natural gas company, the Commission hav-
ing the burden by reason of § 4 (e) of the Act to initiate 
a hearing on their legality with only a limited power to 
suspend new rates. See United Gas Pipe Line Co. v. 
Mobile Gas Service Corp., supra. Natural gas com-
panies that seek to enter the field with prearranged 
escalator clauses and the like have a built-in device for 
ready manipulation of rates upward. Protection of the 
consumer interests against that device may be best 
achieved if it is given at the very threshold of the enter-
prise. At least the Commission may so conclude; 12 and

12 The Commission in making the last amendment to the regulation 
now challenged said:

“Protection of the public interest is the touchstone of our regu-
latory powers under the Natural Gas Act. The Commission’s obli-
gation under the Act to the natural gas companies, as one segment 
of the public whose interest is to be protected, does not compel it to 
acquiesce in the use of contracts which carry provisions incompatible 
with a scheme of effective rate regulation. To be sure, the proposed 
rule will have impact upon contractual practices which have been 
fairly widespread. But the real issue is not one of ‘freedom of 
contract’; the question is whether the rule is rationally related to a 
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the legislative history makes clear that its authority 
reaches that far. H. R. Rep. No. 1290, 77th Cong., 1st 
Sess., pp. 2-3, states:

. . The bill when enacted will have the effect 
of giving the Commission an opportunity to scru-
tinize the financial set-up, the adequacy of the gas 
reserves, the feasibility and adequacy of the proposed 
services, and the characteristics of the rate structure 
in connection with the proposed construction or 
extension at a time when such vital matters can 

condition which requires correction if regulatory objectives embraced 
by the statute are to be achieved. See American Trucking Associa-
tions v. United States, 344 U. S. 298. In our view, the rule we adopt 
fully meets this test.

“We held in the Pure Oil case [see note 4, supra] that indefinite es-
calation clauses are contrary to the public interest and restated this 
conclusion in Order No. 232A. Increases in producer prices, triggered 
by indefinite escalation clauses, have resulted in a flood of almost 
simultaneous filings. These filings bear no apparent relationship to 
the economic requirements of the producers who file them. The 
Natural Gas Act contemplates that prices, to be just and reasonable, 
be related to economic needs. The elimination of indefinite escalation 
provisions does not, of course, cut off other avenues by which a 
producer may make provision for filing for increased rates.

“Filings under indefinite escalation clauses have created a significant 
portion of the administrative burdens under which this Commission 
is laboring today. The Natural Gas Act contemplates that rate 
increases shall be sought when there is economic justification, but 
not that there shall be a chain reaction in a wide area whenever one 
producer in the area negotiates a contract at a new price level. The 
Act requires the Commission to give precedence to the hearing and 
decision of rate increases, but the complexity of indefinite price 
clauses requires it to spend an undue amount of time in their inter-
pretation and application at the expense of making a prompt deter-
mination of the rate issues involved. Accordingly, in protecting the 
public against waves of increases which have no defensible basis, we 
also serve the need—which we believe we should take into account— 
of making the tasks of regulation more manageable.” 27 F. P. C. 
339, 340, 27 Fed. Reg. 1356, 1357.



44 OCTOBER TERM, 1963.

Opinion of the Court. 377 U. S.

readily be modified as the public interest may de-
mand. . . .” (Italics added.)

And see S. Rep. No. 948, 77th Cong., 2d Sess., pp. 1-2.
To require the Commission to proceed only on a case- 

by-case basis would require it, so long as its policy out-
lawed indefinite price-changing provisions, to repeat in 
hearing after hearing its conclusions that condemn all of 
them. There would be a vast proliferation of hearings, 
for as a result of Phillips Petroleum Co. v. Wisconsin, 
347 U. S. 672, there are thousands of individual producers 
seeking applications. See Wisconsin v. Federal Power 
Comm’n, 373 U. S. 294, 300. We see no reason why under 
this statutory scheme the processes of regulation need be 
so prolonged 13 and so crippled.

Pan American finally argues that the “hearing” ac-
corded it under § 4 (b) of the Administrative Procedure 
Act14 did not comply with that Act nor with the Natural 
Gas Act. It points out that § 7 of the Natural Gas Act 
requires a hearing and that § 5 of the Administrative Pro-
cedure Act provides, with exceptions not relevant here, 
that a full-fledged adversary-type of hearing be held in 
“every case of adjudication required by statute to be 
determined on the record after opportunity for an agency 
hearing. . . .” “Adjudication” is defined in § 2 (d) of 
the Administrative Procedure Act as “agency process 
for the formulation of an order”; “order” is defined 
as “the whole or any part of the final disposition . . . 
of any agency in any matter other than rule making but

13 In one recent case seven years elapsed between the date of the 
new rate filing and the close of the review proceedings. Shell Oil Co., 
18 F. P. C. 617, 19 F. P. C. 74, set aside sub nom,. Shell Oil Co. v. 
Federal Power Comm’n, 263 F. 2d 223, rev’d sub nom. Texas Gas 
Transmission Corp. v. Shell Oil Co., 363 U. S. 263; on remand, aff’d 
sub nom. Shell Oil Co. v. Federal Power Comm’n, 292 F. 2d 149, 
cert, denied, 368 U. S. 915.

14 See note 8, supra.
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including licensing.” And “licensing” is defined as 
“agency process respecting the . . . denial ... of a 
license.” § 2 (e). What the Commission did in these 
cases, however, is not an “adjudication,” not “an order,” 
not “licensing” within the meaning of § 2. Whether Pan 
American can qualify for a certificate of public conven-
ience and necessity has never been reached. It has only 
been held that its application is not in proper form 
because of the pricing provisions in the contracts it 
tenders. No decisions on the merits have been reached. 
The only hearing to which Pan American so far has been 
entitled was given when the regulations in question were 
adopted pursuant to § 4 (b) of the Administrative 
Procedure Act.

Reversed.

Mr . Justic e  Stewart , dissenting in part.
I agree with Part I of the Court’s opinion, holding that 

the petition of Texaco Inc. should have been dismissed 
for lack of venue. I cannot agree, however, that a gas 
producer’s application for a certificate of public con-
venience and necessity can be rejected without the full 
adjudicative hearing to which § 7 of the Act entitles him. 
My reasons are substantially those expressed in Judge 
Breitenstein’s opinion for the Court of Appeals. 317 F. 
2d 796, 804-807.
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NATIONAL LABOR RELATIONS BOARD v. 
SERVETTE, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT.

No. 111. Argued February 19, 1964.— 
Decided April 20, 1964.

In support of a strike against respondent, which is a wholesale dis-
tributor of food products, the union asked supermarket chain store 
managers to refrain from selling any goods supplied by respondent. 
It warned that handbills asking the public not to purchase those 
goods would be distributed at noncooperating stores, and handbills 
were in fact distributed at some stores. A complaint charging 
that the union’s conduct violated §§ 8 (b) (4) (i) and (ii) of the 
National Labor Relations Act was dismissed by the National Labor 
Relations Board. The Board held that the appeal to supermarket 
managers did not fall within subsection (i), which makes it an 
unfair labor practice for a union to induce “any individual em-
ployed by any person” to refuse to perform services with an object 
of forcing his employer to cease doing business with another. It 
also held that the handbilling was protected by the proviso to 
§ 8 (b) (4) which exempts truthful publicity, other than picketing, 
to advise the public that an employer is distributing products 
“produced” by an employer with whom the union has a primary 
dispute. The Court of Appeals set aside the Board order, holding 
that “individual” in § 8 (b) (4) (i) includes the market managers, 
and that the “publicity” proviso was inapplicable since respondent 
is a distributor, not a producer. Held:

1. It is not an unfair labor practice for the union to request 
supermarket managers not to handle products of the distributor 
against whom the union is striking. Though store managers 
come within the term “individual” in § 8 (b) (4) (i), that provision 
is inapplicable here since they were requested to make decisions 
within their managerial authority rather than to cease performing 
duties to force their employers to stop dealing with respondent. 
Pp. 49-54.

2. The union’s distribution of handbills was protected by the 
“publicity” proviso in §8 (b)(4). Products “produced” by an
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employer include products distributed by a wholesaler with whom 
the primary dispute exists. Pp. 54—56.

3. Warnings that handbills would be distributed at noncooperat-
ing stores are not “threats” prohibited by § 8 (b)(4)(h). P. 57. 

310 F. 2d 659, reversed.

Solicitor General Cox argued the cause for petitioner. 
With him on the brief were Philip B. Heymann, Arnold 
Ordman, Dominick L. Manoli and Norton J. Come.

Stanley E. Tobin argued the cause for respondent. 
With him on the briefs was Carl M. Gould.

Duane B. Beeson filed a brief for the American Fed-
eration of Television and Radio Artists et al., as amici 
curiae, urging reversal.

Mr . Justice  Brennan  delivered the opinion of the 
Court.

Respondent Servette, Inc., is a wholesale distributor 
of specialty merchandise stocked by retail food chains in 
Los Angeles, California.1 In 1960, during a strike which 
Local 848 of the Wholesale Delivery Drivers and Sales-
men’s Union was conducting against Servette, the Local’s 
representatives sought to support the strike by asking 
managers of supermarkets of the food chains to discon-
tinue handling merchandise supplied by Servette. In 
most instances the representatives warned that handbills 
asking the public not to buy named items distributed by 
Servette would be passed out in front of stores which 
refused to cooperate, and in a few cases handbills were 

1 The supermarket chains principally involved were Kory’s Mar-
kets, Inc., and McDaniels Markets. The testimony mentioned only 
one other chain, Daylight Markets, one of whose store managers 
made an unsworn statement that he was interviewed on one occasion, 
and that although he refused to cooperate, the Local did not handbill 
at his store. Servette’s products are primarily candy, liquor, holi-
day supplies and specialty articles.

729-256 0-65-8
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in fact passed out.2 A complaint was issued on charges 
by Servette that this conduct violated subsections (i) 
and (ii) of § 8 (b)(4) of the National Labor Relations 
Act, as amended,3 which, in relevant part, provide that 
it is an unfair labor practice for a union

“(i) . . . to induce or encourage any individual em-
ployed by any person ... to engage in ... a refusal 
in the course of his employment to . . . handle . . . 
commodities or to perform any services; or”
“(ii) to threaten, coerce, or restrain any person . . . 
where in either case an object thereof is—

“(B) forcing or requiring any person to cease . . . 
dealing in the products of any other producer, 
processor, or manufacturer, or to cease doing busi-
ness with any other person . . .

2 The handbill was as follows:
“To the Patrons of This Store

“Wholesale Delivery Drivers & Salesmen’s Local No. 848 urgently 
requests that you do not buy the following products distributed by 
Servette, Inc.:

“Brach’s Candy
“Servette Candy
“Good Season Salad Dressing
“Old London Products
“The Servette Company which distributes these products refuses 

to negotiate with the Union that represents its drivers. The Com-
pany is attempting to force the drivers to sign individual ‘Yellow Dog’ 
contracts.

“These contracts will destroy the wages and working conditions 
that the drivers now enjoy, and will set them back 20 years in their 
struggle for decent wages and working conditions.

“The drivers of Servette appreciate your cooperation in this fight.”
3 As amended by the Labor-Management Reporting and Disclosure 

Act of 1959 (Landrum-Griffin Act) §704 (a), 73 Stat. 542-543, 29 
U. S. C. (Supp. IV, 1963) § 158 (b)(4).
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Provided further, That for the purposes of this para-
graph (4) only, nothing contained in such paragraph 
shall be construed to prohibit publicity, other than 
picketing, for the purpose of truthfully advising the 
public . . . that a product or products are produced 
by an employer with whom the labor organization 
has a primary dispute and are distributed by another 
employer . . .

The National Labor Relations Board dismissed the 
complaint. The Board adopted the finding of the Trial 
Examiner that “the managers of McDaniels Markets 
were authorized to decide as they best could whether to 
continue doing business with Servette in the face of 
threatened or actual handbilling. This, a policy decision, 
was one for them to make. The evidence is persuasive 
that the same authority was vested in the managers of 
Kory.” 133 N. L. R. B. 1506. The Board held that on 
these facts the Local’s efforts to enlist the cooperation of 
the supermarket managers did not constitute inducement 
of an “individual” within the meaning of that term in sub-
section (i); the Board held further that the handbilling, 
even if constituting conduct which “threaten [s], co-
erce [s], or restraints] any person” under subsection (ii), 
was protected by the quoted proviso to amended § 8 (b) 
(4). 133 N. L. R. B. 1501. The Court of Appeals set 
aside the Board’s order, holding that the term “individual” 
in subsection (i) was to be read literally, thus including 
the supermarket managers, and that the distributed prod-
ucts were not “produced” by Servette within the meaning 
of the proviso, thus rendering its protection unavailable. 
310 F. 2d 659. We granted certiorari, 374 U. S. 805. We 
reverse the judgment of the Court of Appeals.

The Court of Appeals correctly read the term “indi-
vidual” in subsection (i) as including the supermarket 
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managers,4 but it erred in holding that the Local’s at-
tempts to enlist the aid of the managers constituted 
inducement of the managers in violation of the subsec-
tion. The 1959 statute amended §8 (b)(4)(A) of the 
National Labor Relations Act,5 which made it unlawful 
to induce or encourage “the employees of any employer” 
to strike or engage in a “concerted” refusal to work. We 
defined the central thrust of that statute to be to forbid 
“a union to induce employees to strike against or to refuse 
to handle goods for their employer when an object is to 
force him or another person to cease doing business with 
some third party.” Local 1976, Carpenters’ Union v. 
Labor Board, 357 U. S. 93, 98. In the instant case, how-
ever, the Local, in asking the managers not to handle

4 The Board reached a contrary conclusion on the authority of its 
decision in Carolina Lumber Co., 130 N. L. R. B. 1438, 1443, which 
viewed the statute as distinguishing “low level” supervisors from 
“high level” supervisors, holding that inducement of “low level” su-
pervisors is impermissible but inducement of “high level” supervisors 
is permitted. We hold today that this is not the distinction drawn 
by the statute; rather, the question of the applicability of subsec-
tion (i) turns upon whether the union’s appeal is to cease performing 
employment services, or is an appeal for the exercise of managerial 
discretion.

5 Section 8 (b) (4) of the National Labor Relations Act, 61 Stat. 
140, 141, 29 U. S. C. § 158 (b) (4), read as follows:

“Sec . 8 (b). It shall be an unfair labor practice for a labor organi-
zation or its agents—

“(4) to engage in, or to induce or encourage the employees of any 
employer to engage in, a strike or a concerted refusal in the course 
of their employment to use, manufacture, process, transport, or other-
wise handle or work on any goods, articles, materials, or commodities 
or to perform any services, where an object thereof is: (A) forcing 
or requiring any employer or self-employed person to join any labor 
or employer organization or any employer or other person to cease 
using, selling, handling, transporting, or otherwise dealing in the 
products of any other producer, processor, or manufacturer, or to 
cease doing business with any other person.”
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Servette items, was not attempting to induce or encourage 
them to cease performing their managerial duties in order 
to force their employers to cease doing business with 
Servette. Rather, the managers were asked to make a 
managerial decision which the Board found was within 
their authority to make. Such an appeal would not have 
been a violation of §8 (b)(4)(A) before 1959, and we 
think that the legislative history of the 1959 amend-
ments makes it clear that the amendments were not 
meant to render such an appeal an unfair labor practice.

The 1959 amendments were designed to close certain 
loopholes in the application of § 8 (b)(4)(A) which had 
been exposed in Board and court decisions. Thus, it 
had been held that the term “the employees of any em-
ployer” limited the application of the statute to those 
within the statutory definitions of “employees” and 
“employer.” Section 2 (2) of the National Labor Rela-
tions Act defines “employer” to exclude the federal and 
state governments and their agencies or subdivisions, 
nonprofit hospitals, and employers subject to the Rail-
way Labor Act. 29 U. S. C. § 152 (2). The definition 
of “employee” in § 2 (3) excludes agricultural laborers, 
supervisors, and employees of an employer subject to the 
Railway Labor Act.6 29 U. S. C. § 152 (3). Further-

6 In view of these definitions, it was permissible for a union to 
induce work stoppages by minor supervisors, and farm, railway or 
public employees. See Ferro-Co Corp., 102 N. L. R. B. 1660 (super-
visors) ; Arkansas Express, Inc., 92 N. L. R. B. 255 (supervisors); 
Conway’s Express, 87 N. L. R. B. 972, 980, aff’d, 195 F. 2d 906, 911 
(C. A. 2d Cir.) (supervisors); Great Northern R. Co., 122 N. L. R. B. 
1403, enforcement denied, 272 F. 2d 741 (C. A. 9th Cir.), and sup-
plemental Board decision, 126 N. L. R. B. 57 (railroad employees); 
Smith Lumber Co., 116 N. L. R. B. 1756, enforcement denied, 246 
F. 2d 129, 132 (C. A. 5th Cir.) (railroad employees); Paper Makers 
Importing Co., Inc., 116 N. L. R. B. 267 (municipal employees). 
Compare Di Giorgio Fruit Corp., 87 N. L. R. B. 720, 721, enforced, 
89 U. S. App. D. C. 155, 191 F. 2d 642, cert, denied, 342 U. S. 869 
(agricultural labor organization).
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more, since the section proscribed only inducement to 
engage in a strike or “concerted” refusal to perform serv-
ices, it had been held that it was violated only if the 
inducement was directed at two or more employees.7 
To close these loopholes, subsection (i) substituted 
the phrase “any individual employed by any person” 
for “the employees of any employer,” and deleted 
the word “concerted.” The first change was designed to 
make the provision applicable to refusals by employees 
who were not technically “employees” within the statu-
tory definitions, and the second change was intended to 
make clear that inducement directed to only one indi-
vidual was proscribed.8 But these changes did not ex-
pand the type of conduct which §8 (b)(4)(A) con-
demned, that is, union pressures calculated to induce the

7 See Joliet Contractors Assn. v. Labor Board, 202 F. 2d 606, 612 
(C. A. 7th Cir.), cert, denied, 346 U. S. 824; cf. Labor Board v. Inter-
national Rice Milling Co., 341 U. S. 665, 671.

8 The changes made in § 8 (b) (4) (A) by subsection (i) first ap-
peared in the Administration bill, which was introduced by Senator 
Goldwater. See § 503 (a) of S. 748,1 Legislative History of the Labor- 
Management Reporting and Disclosure Act of 1959, 142. The Secre-
tary of Labor testified that the change would cure the situation 
whereby unions could “avoid the existing provisions by inducing indi-
vidual employees, or workers not defined as employees by the act such 
as railroad and agricultural workers—to refuse to handle the products 
of the person with whom they want the employer to cease doing busi-
ness.” Hearings before the Senate Subcommittee on Labor and 
Public Welfare on S. 505, etc., 86th Cong., 1st Sess., p. 265. The Lan-
drum-Griffin bill introduced in the House contained a subsection (i) 
similar to that of the Administration bill. Section 705 (a) of H. R. 
8400,1 Leg. Hist. 680. An analysis submitted by its sponsors explained 
the purpose of the amendment as had the Secretary of Labor, and 
added that the omission of the word “concerted” was to prevent the 
unions from inducing employees one at a time to engage in secondary 
boycotts. 105 Cong. Rec. 14347, II Leg. Hist. 1522-1523. See also 
105 Cong. Rec. 15531-15532 (Congressman Griffin), II Leg. Hist. 
1568.
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employees of a secondary employer to withhold their 
services in order to force their employer to cease dealing 
with the primary employer.9

Moreover, the division of §8 (b)(4) into subsections 
(i) and (ii) by the 1959 amendments has direct rele-
vance to the issue presented by this case. It had been 
held that §8 (b)(4) (A) did not reach threats of labor 
trouble made to the secondary employer himself.10 Con-

9 Thus, the following colloquy occurred between Secretary of Labor 
Mitchell and Senator Kennedy with respect to the provision of the 
Administration bill analogous to § 8 (b) (4) (ii):

“Senator Ken ne dy . Mr. Secretary . . .
“I would like to ask you a question regarding section 503 (a) of your 
bill: There is a manufacturer of clothing ‘A.’ He begins to purchase 
the products of a plant which is under the domination of rack-
eteers .... Would it be a violation of section 503 of your bill if 
the business agent of the Clothing Workers Union at company A spoke 
to the plant manager and requested him not to order materials— 
nonunion materials—from the racketeer plant in Pennsylvania?

“Secretary Mit ch el l . We don’t think it would be, Senator.
“Senator Ken ne dy . Now , supposing the plant in Pennsylvania 

was a nonunion plant, would it be a violation under your bill for 
union leaders in another company to go to his plant manager and 
ask him not to buy goods from the nonunion plant?

“Secretary Mit ch el l . Request him not to buy? No.
“Senator Ken ne dy . Now , if the representative of the union at 

plant A told the manufacturer that the members of the union would 
not continue to work on goods which were secured from the racketeer’s 
shop?

“Secretary Mit ch el l . In that case, it is my interpretation of 
our proposal that that would be coercion. And our proposal pro-
hibits coercion for the purpose of bringing pressure on an employer 
not to buy merchandise from a neutral third party.” Hearings be-
fore the Senate Subcommittee on Labor and Public Welfare on S. 505, 
etc., 86th Cong., 1st Sess., pp. 304-305.

10 See Sealright Pacific, Ltd., 82 N. L. R. B. 271, 272, n. 4; Ra- 
bouin v. Labor Board, 195 F. 2d 906, 911-912 (C. A. 2d Cir.); Labor 
Board v. International Union of Brewery Workers, 272 F. 2d 817, 
819 (C. A. 10th Cir.).
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gress decided that such conduct should be made unlawful, 
but only when it amounted to conduct which “threat-
en [s], coerce[s] or restraints] any person”; hence the 
addition of subsection (ii). The careful creation of sepa-
rate standards differentiating the treatment of appeals to 
the employees of the secondary employer not to perform 
their employment services, from appeals for other ends 
which are attended by threats, coercion or restraint, 
argues conclusively against the interpretation of subsec-
tion (i) as reaching the Local’s appeals to the super-
market managers in this case.11 If subsection (i), in 
addition to prohibiting inducement of employees to with-
hold employment services, also reaches an appeal that 
the managers exercise their delegated authority by mak-
ing a business judgment to cease dealing with the primary 
employer, subsection (ii) would be almost superfluous. 
Harmony between (i) and (ii) is best achieved by con-
struing subsection (i) to prohibit inducement of the man-
agers to withhold their services from their employer, and 
subsection (ii) to condemn an attempt to induce the exer-
cise of discretion only if the inducement would “threaten, 
coerce, or restrain” that exercise.11 12

We turn finally to the question whether the proviso to 
amended § 8 (b)(4) protected the Local’s handbilling.

11 Accord, Labor Board v. Local 291), Teamsters, 298 F. 2d 105 
(C. A. 2d Cir.); and see Alpert v. Local 379, Teamsters, 184 F. Supp. 
558 (D. C. D. Mass.).

12 The Conference Committee in adopting subsection (ii) under-
stood that the subsection would reach only threats, restraints or co-
ercion of the secondary employer and not a mere request to him for 
voluntary cooperation. Senator Dirksen, one of the conferees, stated 
that the new amendment “makes it an unfair labor practice for a 
union to try to coerce or threaten an employer directly (but not to 
persuade or ask him) in order— ... To get him to stop doing busi-
ness with another firm or handling its goods.” 105 Cong. Rec. 19849, 
II Leg. Hist. 1823. (Italics supplied.)
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The Court of Appeals, following its decision in Great 
Western Broadcasting Corp. v. Labor Board, 310 F. 2d 
591 (C. A. 9th Cir.), held that the proviso did not protect 
the Local’s conduct because, as a distributor, Servette was 
not directly involved in the physical process of creating the 
products, and thus “does not produce any products.” The 
Board on the other hand followed its ruling in Lohman 
Sales Co., 132 N. L. R. B. 901, that products “produced by 
an employer” included products distributed, as here, by a 
wholesaler with whom the primary dispute exists. We 
agree with the Board. The proviso was the outgrowth of 
a profound Senate concern that the unions’ freedom to 
appeal to the public for support of their case be ade-
quately safeguarded. We elaborated the history of the 
proviso in Labor Board v. Fruit & Vegetable Packers, 
Local 760, post, p. 58, decided today. It would fall 
far short of achieving this basic purpose if the proviso 
applied only in situations where the union’s labor dispute 
is with the manufacturer or processor. Moreover, a pri-
mary target of the 1959 amendments was the secondary 
boycotts conducted by the Teamsters Union, which ordi-
narily represents employees not of manufacturers, but of 
motor carriers.13 There is nothing in the legislative his-
tory which suggests that the protection of the proviso was 
intended to be any narrower in coverage than the prohibi-
tion to which it is an exception, and we see no basis for 
attributing such an incongruous purpose to Congress.

The term “produced” in other labor laws was not 
unfamiliar to Congress. Under the Fair Labor Standards 
Act, the term is defined as “produced, manufactured, 
mined, handled, or in any other manner worked on . . . ,” 

13 See, e. g., 105 Cong. Rec. 1730, II Leg. Hist. 993-994; 105 Cong. 
Rec. 6105, II Leg. Hist. 1028; 105 Cong. Rec. 6669, II Leg. Hist 
1196; 105 Cong. Rec. 3926-3927, II Leg. Hist. 1469-1470; 105 Cong. 
Rec. 15544, II Leg. Hist. 1580.
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29 U. S. C. § 203 (j), and has always been held to apply 
to the wholesale distribution of goods.14 The term “pro-
duction” in the War Labor Disputes Act has been sim-
ilarly applied to a general retail department and mail-
order business.15 The Court of Appeals’ restrictive 
reading of “producer” was prompted in part by the 
language of § 8 (b)(4)(B), which names as a proscribed 
object of the conduct defined in subsections (i) and (ii) 
“forcing or requiring any person to cease . . . dealing in 
the products of any other producer, processor, or manu-
facturer” (Italics supplied.) In its decision in Great 
Western Broadcasting Corp. v. Labor Board, supra, 
the Court of Appeals reasoned that since a “processor” 
and a “manufacturer” are engaged in the physical cre-
ation of goods, the word “producer” must be read as 
limited to one who performs similar functions. On the 
contrary, we think that “producer” must be given a 
broader reach, else it is rendered virtually superfluous.

14 See, e. g., Mitchell v. Pidcock, 299 F. 2d 281 (C. A. 5th Cir.); 
McComb v. Wyandotte Furniture Co., 169 F. 2d 766 (C. A. 8th Cir.); 
McComb v. Blue Star Auto Stores, 164 F. 2d 329 (C. A. 7th Cir.) ; 
Walling v. Friend, 156 F. 2d 429 (C. A. 8th Cir.); Walling v. Mutual 
Wholesale Food Co., 141 F. 2d 331, 340 (C. A. 8th Cir.).

15 United States v. Montgomery Ward & Co., 150 F. 2d 369 (C. A. 
7th Cir.).

We attach no significance to the fact that another version of the 
proviso read:

“Provided, That nothing contained in this subsection (b) shall be 
construed ... to prohibit publicity for the purpose of truthfully 
advising the public (including consumers) that an establishment is 
operated, or goods are produced or distributed, by an employer en-
gaged in a labor dispute . . . .” 105 Cong. Rec. 17333, II Leg. Hist. 
1383.

This version was in a request by the Senate conferees for instruc-
tions but was not made the subject of debate or vote because Senate 
and House conferees reached agreement on the proviso.
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Finally, the warnings that handbills would be dis-
tributed in front of noncooperating stores are not pro-
hibited as “threats” within subsection (ii). The statu-
tory protection for the distribution of handbills would be 
undermined if a threat to engage in protected conduct 
were not itself protected.

Reversed.
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NATIONAL LABOR RELATIONS BOARD v. FRUIT 
& VEGETABLE PACKERS & WAREHOUSE-

MEN, LOCAL 760, et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT.
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Respondent union, while on strike, conducted a consumer boycott of 
the employers’ products, pursuant to which it engaged in peaceful 
picketing and distributed handbills at markets selling such prod-
ucts. The signs and handbills asked the public not to purchase 
primary employers’ products. The National Labor Relations 
Board held that § 8 (b) (4) of the National Labor Relations Act 
was intended by Congress to prohibit all consumer picketing at 
secondary establishments. The Court of Appeals rejected that 
conclusion, holding that the crucial issue is whether the secondary 
employer is in fact coerced or threatened by the picketing, and 
remanded for a finding on that issue. Held: Peaceful secondary 
picketing of retail stores directed solely at appealing to consumers 
to refrain from buying the primary employer’s product is not 
prohibited by § 8 (b) (4). Pp. 63-73.

113 U. S. App. D. C. 356, 308 F. 2d 311, judgment vacated and case 
remanded.

Solicitor General Cox argued the cause for petitioner. 
With him on the brief were Arnold Ordman, Dominick L. 
Manoli and Norton J. Come.

David Previant argued the cause for respondents. 
With him on the brief were Hugh Hafer and Richard P. 
Donaldson.

Alfred J. Schweppe and Mary Ellen Krug filed a brief 
for the Tree Fruits Labor Relations Committee, Inc., as 
amicus curiae, urging reversal.

J. Albert Woll, Robert C. Mayer, Theodore J. St. 
Antoine and Thomas E. Harris filed a brief for the Amer-
ican Federation of Labor and Congress of Industrial 
Organizations, as amicus curiae, urging affirmance.
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Mr . Justice  Brennan  delivered the opinion of the 
Court.

Under § 8 (b) (4) (ii) (B) of the National Labor Rela-
tions Act, as amended,1 it is an unfair labor practice 
for a union “to threaten, coerce, or restrain any per-
son,” with the object of “forcing or requiring any per-
son to cease using, selling, handling, transporting, or 
otherwise dealing in the products of any other pro-
ducer ... or to cease doing business with any other 
person . . . .” A proviso excepts, however, “publicity, 
other than picketing, for the purpose of truthfully advis-
ing the public . . . that a product or products are pro-
duced by an employer with whom the labor organization 
has a primary dispute and are distributed by another 
employer, as long as such publicity does not have an 
effect of inducing any individual employed by any person 
other than the primary employer in the course of his 
employment to refuse to pick up, deliver, or transport any 
goods, or not to perform any services, at the establish-
ment of the employer engaged in such distribution.” 
(Italics supplied.) The question in this case is whether 
the respondent unions violated this section when they 
limited their secondary picketing of retail stores to an 
appeal to the customers of the stores not to buy the prod-
ucts of certain firms against which one of the respondents 
was on strike.

Respondent Local 760 called a strike against fruit 
packers and warehousemen doing business in Yakima, 
Washington.1 2 The struck firms sold Washington State

1 As amended by the Labor-Management Reporting and Disclosure 
Act of 1959 (Landrum-Griffin Act) §704 (a), 73 Stat. 542-543, 29 
U. S. C. (Supp. IV, 1963) § 158 (b)(4).

2 The firms, 24 in number, are members of the Tree Fruits Labor 
Relations Committee, Inc., which acts as the members’ agent in labor 
disputes and in collective bargaining with unions which represent 
employees of the members. The strike was called in a dispute over 
the terms of the renewal of a collective bargaining agreement.
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apples to the Safeway chain of retail stores in and about 
Seattle, Washington. Local 760, aided by respondent 
Joint Council, instituted a consumer boycott against the 
apples in support of the strike. They placed pickets who 
walked back and forth before the customers’ entrances 
of 46 Safeway stores in Seattle. The pickets—two at 
each of 45 stores and three at the 46th store—wore 
placards and distributed handbills which appealed to 
Safeway customers, and to the public generally, to refrain 
from buying Washington State apples, which were only 
one of numerous food products sold in the stores.3

3 The placard worn by each picket stated: “To the Consumer: 
Non-Union Washington State apples are being sold at this store. 
Please do not purchase such apples. Thank you. Teamsters Local 
760, Yakima, Washington.”

A typical handbill read:

“DON’T BUY 
WASHINGTON STATE 

APPLES
THE 19 60 CROP OF WASHINGTON STATE APPLES 

IS BEING PACKED BY NON-UNION FIRMS
Included in this non-union operation are twenty-six firms in the 
Yakima Valley with which there is a labor dispute. These firms are 
charged with being

UNFAIR
by their employees who, with their union, are on strike and have 
been replaced by non-union strikebreaking workers employed under
substandard wage scales and working conditions.
In justice to these striking union workers who are attempting to 
protect their living standards and their right to engage in good-faith 
collective bargaining, we request that you

DON’T BUY 
WASHINGTON STATE 

APPLES
Tea mst er s Uni on  Loc al  760 
Yak ima , Was hi ng to n

This is not a strike against any store or market.
(P.S.—PACIFIC FRUIT & PRODUCE CO. is the only firm packing 
Washington State Apples under a union contract.)”



LABOR BOARD v. FRUIT PACKERS. 61

58 Opinion of the Court.

Before the pickets appeared at any store, a letter was 
delivered to the store manager informing him that the 
picketing was only an appeal to his customers not to buy 
Washington State apples, and that the pickets were being 
expressly instructed “to patrol peacefully in front of the 
consumer entrances of the store, to stay away from the 
delivery entrances and not to interfere with the work of 
your employees, or with deliveries to or pickups from your 
store.” A copy of written instructions to the pickets— 
which included the explicit statement that “you are also 
forbidden to request that the customers not patronize the 
store”—was enclosed with the letter.4 Since it was de-
sired to assure Safeway employees that they were not to 
cease work, and to avoid any interference with pickups or 
deliveries, the pickets appeared after the stores opened 
for business and departed before the stores closed. At all 
times during the picketing, the store employees continued 
to work, and no deliveries or pickups were obstructed. 
Washington State apples were handled in normal course 
by both Safeway employees and the employees of other 
employers involved. Ingress and egress by customers 
and others was not interfered with in any manner.

A complaint issued on charges that this conduct vio-
lated § 8 (b)(4) as amended.5 The case was submitted 
directly to the National Labor Relations Board on a stip-
ulation of facts and the waiver of a hearing and proceed-
ings before a Trial Examiner. The Board held, following

4 Copies of the letter delivered to each store manager and of the 
instructions to pickets are printed in the Appendix.

5 The complaint charged violations of both subsections (i) and (ii) 
of §8 (b)(4). The Board held, however, that as the evidence indi-
cated “that Respondents’ picketing was directed at consumers only, 
and was not intended to ‘induce or encourage’ employees of Safeway 
or of its suppliers to engage in any kind of action, we find that by 
such picketing Respondents did not violate Section 8 (b) (4) (i) (B) 
of the Act.” 132 N. L. R. B., at 1177. See also Labor Board v. 
Servette, Inc., ante, p. 46, decided today.
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its construction of the statute in Upholsterers Frame & 
Bedding Workers Twin City Local No. 61, 132 N. L. R. B. 
40, that “by literal wording of the proviso [to Section 
8 (b)(4)] as well as through the interpretive gloss placed 
thereon by its drafters, consumer picketing in front of a 
secondary establishment is prohibited.” 132 N. L. R. B. 
1172, 1177.6 Upon respondents’ petition for review and 
the Board’s cross-petition for enforcement, the Court of 
Appeals for the District of Columbia Circuit set aside 
the Board’s order and remanded. The court rejected the 
Board’s construction and held that the statutory require-
ment of a showing that respondents’ conduct would 
“threaten, coerce, or restrain” Safeway could only be sat-
isfied by affirmative proof that a substantial economic im-
pact on Safeway had occurred, or was likely to occur as a 
result of the conduct. Under the remand the Board was 
left “free to reopen the record to receive evidence upon the 
issue whether Safeway was in fact threatened, coerced, 
or restrained.” 113 U. S. App. D. C. 356, 363, 308 F. 2d 
311, 318. We granted certiorari, 374 U. S. 804.

The Board’s reading of the statute—that the legislative 
history and the phrase “other than picketing” in the pro-
viso reveal a congressional purpose to outlaw all picket-
ing directed at customers at a secondary site—necessarily 
rested on the finding that Congress determined that such 
picketing always threatens, coerces or restrains the sec-
ondary employer. We therefore have a special responsi-
bility to examine the legislative history for confirmation 
that Congress made that determination. Throughout 
the history of federal regulation of labor relations, Con-
gress has consistently refused to prohibit peaceful picket-
ing except where it is used as a means to achieve specific 
ends which experience has shown are undesirable. “In 
the sensitive area of peaceful picketing Congress has

6 Accord: Burr & Perfection Mattress Co. v. Labor Board, 321 
F. 2d 612 (C. A. 5th Cir.).
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dealt explicitly with isolated evils which experience has 
established flow from such picketing.” Labor Board v. 
Drivers Local Union, 362 U. S. 274, 284. We have recog-
nized this congressional practice and have not ascribed to 
Congress a purpose to outlaw peaceful picketing unless 
“there is the clearest indication in the legislative history,” 
ibid., that Congress intended to do so as regards the par-
ticular ends of the picketing under review. Both the con-
gressional policy and our adherence to this principle of 
interpretation reflect concern that a broad ban against 
peaceful picketing might collide with the guarantees of 
the First Amendment.

We have examined the legislative history of the amend-
ments to § 8 (b)(4), and conclude that it does not reflect 
with the requisite clarity a congressional plan to proscribe 
all peaceful consumer picketing at secondary sites, and, 
particularly, any concern with peaceful picketing when it 
is limited, as here, to persuading Safeway customers not 
to buy Washington State apples when they traded in the 
Safeway stores. All that the legislative history shows in 
the way of an “isolated evil” believed to require proscrip-
tion of peaceful consumer picketing at secondary sites, 
was its use to persuade the customers of the secondary 
employer to cease trading with him in order to force him 
to cease dealing with, or to put pressure upon, the pri-
mary employer. This narrow focus reflects the difference 
between such conduct and peaceful picketing at the 
secondary site directed only at the struck product. In 
the latter case, the union’s appeal to the public is con-
fined to its dispute with the primary employer, since the 
public is not asked to withhold its patronage from the 
secondary employer, but only to boycott the primary 
employer’s goods. On the other hand, a union appeal to 
the public at the secondary site not to trade at all with 
the secondary employer goes beyond the goods of the pri-
mary employer, and seeks the public’s assistance in 

729-256 0-65-9
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forcing the secondary employer to cooperate with the 
union in its primary dispute.7 This is not to say that 
this distinction was expressly alluded to in the debates. 
It is to say, however, that the consumer picketing carried 
on in this case is not attended by the abuses at which the 
statute was directed.

The story of the 1959 amendments, which we have 
detailed at greater length in our opinion filed today in 
Labor Board v. Servette, Inc., ante, p. 46, begins with the 
original § 8 (b)(4) of the National Labor Relations Act. 
Its prohibition, in pertinent part, was confined to the in-
ducing or encouraging of “the employees of any employer 
to engage in, a strike or a concerted refusal . . . to . . . 
handle . . . any goods . . .” of a primary employer. 
This proved to be inept language. Three major loop-
holes were revealed. Since only inducement of “em-
ployees” was proscribed, direct inducement of a super-
visor or the secondary employer by threats of labor 
trouble was not prohibited. Since only a “strike or a 
concerted refusal” was prohibited, pressure upon a single 
employee was not forbidden. Finally, railroads, airlines

7 The distinction between picketing a secondary employer merely 
to “follow the struck goods,” and picketing designed to result in a 
generalized loss of patronage, was well established in the state cases 
by 1940. The distinction was sometimes justified on the ground 
that the secondary employer, who was presumed to receive a com-
petitive benefit from the primary employer’s nonunion, and hence 
lower, wage scales, was in “unity of interest” with the primary em-
ployer, Goldfinger v. Feintuch, 276 N. Y. 281, 286, 11 N. E. 2d 910, 
913; Newark Ladder & Bracket Sales Co. v. Furniture Workers Local 
66, 125 N. J. Eq. 99, 4 A. 2d 49; Johnson v. Milk Drivers & Dairy 
Employees Union, Local 85 If., 195 So. 791 (Ct. App. La.), and some-
times on the ground that picketing restricted to the primary em-
ployer’s product is “a primary boycott against the merchandise.” 
Chiate v. United Cannery Agricultural Packing & Allied Workers of 
America, 2 CCH Lab. Cas. 125, 126 (Cal. Super. Ct.). See I Teller, 
Labor Disputes and Collective Bargaining § 123 (1940).
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and municipalities were not “employers” under the Act 
and therefore inducement or encouragement of their 
employees was not unlawful.

When major labor relations legislation was being con-
sidered in 1958, the closing of these loopholes was impor-
tant to the House and to some members of the Senate. 
But the prevailing Senate sentiment favored new legis-
lation primarily concerned with the redress of other 
abuses, and neither the Kennedy-Ives bill, which failed 
of passage in the House in the Eighty-fifth Congress, nor 
the Kennedy-Ervin bill, adopted by the Senate in the 
Eighty-sixth Congress, included any revision of § 8(b) (4). 
Proposed amendments of §8 (b)(4) offered by several 
Senators to fill the three loopholes were rejected. The 
Administration introduced such a bill, and it was sup-
ported by Senators Dirksen and Goldwater.8 Senator 
Goldwater, an insistent proponent of stiff boycott curbs, 
also proposed his own amendments.9 We think it is espe-
cially significant that neither Senator, nor the Secretary 
of Labor in testifying in support of the Administration’s 
bill, referred to consumer picketing as making the 
amendments necessary.10 II Senator McClellan, who also 

8 S. 748, 105 Cong. Rec. 1259-1293, II Legislative History of the 
Labor-Management Reporting and Disclosure Act of 1959, 975, 987.

9 105 Cong. Rec. 6190, II Leg. Hist. 1034.
10 105 Cong. Rec. 1283, 6428, II Leg. Hist. 979, 1079 (Senator 

Goldwater); 105 Cong. Rec. 1729-1730, II Leg. Hist. 993-994 (re-
marks of the Secretary of Labor, inserted in the record by Senator 
Dirksen).

It is true that Senator Goldwater referred to consumer picketing 
when the Conference bill was before the Senate. His full statement 
reads as follows: “the House bill . . . closed up every loophole in 
the boycott section of the law including the use of a secondary con-
sumer picket line, an example of which the President gave on his 
nationwide TV program on August 6. . . .” 105 Cong. Rec. 17904,
II Leg. Hist. 1437. The example given by the President was this: 
“The employees [of a furniture manufacturer] vote against joining a 
particular union. Instead of picketing the furniture plant itself, un-
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offered a bill to curb boycotts, mentioned consumer 
picketing but only such as was “pressure in the form 
of dissuading customers from dealing with secondary 
employers.” 11 (Emphasis supplied.) It was the oppo-
nents of the amendments who, in expressing fear of 
their sweep, suggested that they might proscribe con-
sumer picketing. Senator Humphrey first sounded the 
warning early in April.* 12 Many months later, when the 
Conference bill was before the Senate, Senator Morse, 
a conferee, would not support the Conference bill on the 
express ground that it prohibited consumer picketing.13 
But we have often cautioned against the danger, when 
interpreting a statute, of reliance upon the views of its 
legislative opponents. In their zeal to defeat a bill, they 
understandably tend to overstate its reach. “The fears 
and doubts of the opposition are no authoritative guide to 
the construction of legislation. It is the sponsors that we 
look to when the meaning of the statutory words is in 
doubt.” Schwegmann Bros. v. Calvert Distillers Corp., 
341 U. S. 384, 394—395; see also Mastro Plastics Corp. v. 
Labor Board, 350 U. S. 270, 288; United States v. Cala-
maro, 354 U. S. 351, n. 9, at 358. The silence of the 
sponsors of amendments is pregnant with significance

scrupulous organizing officials . . . picket the stores which sell the 
furniture .... How can anyone justify this kind of pressure 
against stores which are not involved in any dispute? . . . This 
kind of action is designed to make the stores bring pressure on the 
furniture plant and its employees . . . .” 105 Cong. Rec. 19954, II 
Leg. Hist. 1842. Senator Goldwater’s own definition of what he 
meant by a secondary consumer boycott is even more clearly narrow 
in scope: “A secondary consumer, or customer, boycott involves the 
refusal of consumers or customers to buy the products or services of 
one employer in order to force him to stop doing business with 
another employer.” 105 Cong. Rec. 17674, II Leg. Hist. 1386.

11105 Cong. Rec. 6667, II Leg. Hist. 1194.
12105 Cong. Rec. 6232, II Leg. Hist. 1037.
13105 Cong. Rec. 17882-17883, II Leg. Hist. 1426.
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since they must have been aware that consumer picketing 
as such had been held to be outside the reach of 
§ 8 (b)(4).14 We are faithful to our practice of respect-
ing the congressional policy of legislating only against 
clearly identified abuses of peaceful picketing when we 
conclude that the Senate neither specified the kind of 
picketing here involved as an abuse, nor indicated any 
intention of banning all consumer picketing.

The House history is similarly beclouded, but what 
appears confirms our conclusion. From the outset the 
House legislation included provisions concerning sec-
ondary boycotts. The Landrum-Griffin bill,15 which was 
ultimately passed by the House, embodied the Eisen-
hower Administration’s proposals as to secondary boy-
cotts. The initial statement of Congressman Griffin in 
introducing the bill which bears his name, contains no 
reference to consumer picketing in the list of abuses 
which he thought required the secondary boycott amend-
ments.16 Later in the House debates he did discuss con-
sumer picketing, but only in the context of its abuse when 
directed against shutting off the patronage of a secondary 
employer.

In the debates before passage of the House bill he 
stated that the amendments applied to consumer picket-
ing of customer entrances to retail stores selling goods 
manufactured by a concern under strike, if the picketing 

14 United Wholesale & Warehouse Employees, Local 261, v. Labor 
Board, 108 U. S. App. D. C. 341, 282 F. 2d 824; Labor Board v. Inter-
national Union of Brewery Workers, 272 F. 2d 817, 819 (C. A. 10th 
Cir.); Labor Board v. Business Machine & Office Appliance Me-
chanics Conference Board, 228 F. 2d 553, 559-561 (C. A. 2d Cir.), 
cert, denied, 351 U. S. 962.

15 The Landrum-Griffin bill, H. R. 8400, was substituted on the 
floor of the House for the bill reported by the House Committee on 
Education and Labor, H. R. 8342; the language of the two bills with 
respect to secondary boycotts is compared at II Leg. Hist. 1912.

16 105 Cong. Rec. 15531-15532, II Leg. Hist. 1568.
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were designed to “coerce or to restrain the employer of 
[the] second establishment, to get him not to do business 
with the manufacturer . . . ,” and further that, “of 
course, this bill and any other bill is limited by the con-
stitutional right of free speech. If the purpose of the 
picketing is to coerce the retailer not to do business 
with the manufacturer”—then such a boycott could be 
stopped.17 (Italics supplied.)

The relevant changes in former §8 (b)(4) made by 
the House bill substituted “any individual employed by 
any person” for the Taft-Hartley wording, “the em-
ployees of any employer,” deleted the requirement of a 
“concerted” refusal, and made it an unfair labor practice 
“to threaten, coerce, or restrain any person” where an 
object thereof was an end forbidden by the statute, e. g., 
forcing or requiring a secondary employer to cease han-
dling the products of, or doing business with, a primary 
employer. There is thus nothing in the legislative his-
tory prior to the convening of the Conference Committee 
which shows any congressional concern with consumer 
picketing beyond that with the “isolated evil” of its use 
to cut off the business of a secondary employer as a means 
of forcing him to stop doing business with the primary 
employer. When Congress meant to bar picketing per se, 
it made its meaning clear; for example, § 8 (b)(7) makes 
it an unfair labor practice, “to picket or cause to be 
picketed . . . any employer . . . .” In contrast, the 
prohibition of §8(b)(4) is keyed to the coercive nature 
of the conduct, whether it be picketing or otherwise.

17105 Cong. Rec. 15673, II Leg. Hist. 1615. The same concern 
with direct coercion of secondary employers appears in President 
Eisenhower’s message accompanying the Administration bill. S. Doc. 
No. 10, 86th Cong., 1st Sess., I Leg. Hist. 81-82. See also minority 
report of the Senate Committee on the Kennedy-Ervin bill. S. Rep. 
No. 187, 86th Cong., 1st Sess., I Leg. Hist. 474-475.
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Senator Kennedy presided over the Conference Com-
mittee. He and Congressman Thompson prepared a 
joint analysis of the Senate and House bills. This anal-
ysis pointed up the First Amendment implications of the 
broad language in the House revisions of §8 (b)(4) 
stating,

“The prohibition [of the House bill] reaches not 
only picketing but leaflets, radio broadcasts and 
newspaper advertisements, thereby interfering with 
freedom of speech.

“. . . one of the apparent purposes of the amend-
ment is to prevent unions from appealing to the gen-
eral public as consumers for assistance in a labor 
dispute. This is a basic infringement upon freedom 
of expression.” 18

This analysis was the first step in the development of 
the publicity proviso, but nothing in the legislative his-
tory of the proviso alters our conclusion that Congress did 
not clearly express an intention that amended § 8 (b)(4) 
should prohibit all consumer picketing. Because of the 
sweeping language of the House bill, and its implications 
for freedom of speech, the Senate conferees refused to 
accede to the House proposal without safeguards for the 
right of unions to appeal to the pablic, even by some con-
duct which might be “coercive.” The result was the addi-
tion of the proviso. But it does not follow from the fact 
that some coercive conduct was protected by the proviso, 
that the exception “other than picketing” indicates that 
Congress had determined that all consumer picketing was 
coercive.

No Conference Report was before the Senate when 
it passed the compromise bill, and it had the benefit

18105 Cong. Rec. 16591, II Leg. Hist. 1708.
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only of Senator Kennedy’s statement of the purpose 
of the proviso. He said that the proviso preserved 
“the right to appeal to consumers by methods other than 
picketing asking them to refrain from buying goods 
made by nonunion labor and to refrain from trading with 
a retailer who sells such goods. . . . We were not able to 
persuade the House conferees to permit picketing in front 
of that secondary shop, but were able to persuade them 
to agree that the union shall be free to conduct informa-
tional activity short of picketing. In other words, the 
union can hand out handbills at the shop . . . and can 
carry on all publicity short of having ambulatory picket-
ing . . . 19 (Italics supplied.) This explanation does
not compel the conclusion that the Conference Agreement 
contemplated prohibiting any consumer picketing at a 
secondary site beyond that which urges the public, in 
Senator Kennedy’s words, to “refrain from trading with a 
retailer who sells such goods.” To read into the Confer-
ence Agreement, on the basis of a single statement, an 
intention to prohibit all consumer picketing at a second-
ary site would depart from our practice of respecting the 
congressional policy not to prohibit peaceful picketing 
except to curb “isolated evils” spelled out by the Congress 
itself.

Peaceful consumer picketing to shut off all trade with 
the secondary employer unless he aids the union in its 
dispute with the primary employer, is poles apart from 
such picketing which only persuades his customers not to 
buy the struck product. The proviso indicates no more 
than that the Senate conferees’ constitutional doubts 
led Congress to authorize publicity other than picketing 
which persuades the customers of a secondary employer to 
stop all trading with him, but not such publicity which has

19105 Cong. Rec. 17898-17899, II Leg. Hist. 1432.
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the effect of cutting off his deliveries or inducing his 
employees to cease work. On the other hand, picketing 
which persuades the customers of a secondary employer 
to stop all trading with him was also to be barred.

In sum, the legislative history does not support the 
Board’s finding that Congress meant to prohibit all con-
sumer picketing at a secondary site, having determined 
that such picketing necessarily threatened, coerced or 
restrained the secondary employer. Rather, the history 
shows that Congress was following its usual practice of 
legislating against peaceful picketing only to curb “iso-
lated evils.”

This distinction is opposed as “unrealistic” because, it 
is urged, all picketing automatically provokes the public 
to stay away from the picketed establishment. The 
public will, it is said, neither read the signs and handbills, 
nor note the explicit injunction that “This is not a strike 
against any store or market.” Be that as it may, our 
holding today simply takes note of the fact that Congress 
has never adopted a broad condemnation of peaceful 
picketing, such as that urged upon us by petitioners, and 
an intention to do so is not revealed with that “clearest 
indication in the legislative history,” which we require. 
Labor Board v. Drivers Local Union, supra.

We come then to the question whether the picketing in 
this case, confined as it was to persuading customers to 
cease buying the product of the primary employer, falls 
within the area of secondary consumer picketing which 
Congress did clearly indicate its intention to prohibit 
under § 8 (b)(4)(ii). We hold that it did not fall within 
that area, and therefore did not “threaten, coerce, or re-
strain” Safeway. While any diminution in Safeway’s 
purchases of apples due to a drop in consumer demand 
might be said to be a result which causes respondents’ 
picketing to fall literally within the statutory prohibition, 
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“it is a familiar rule, that a thing may be within the 
letter of the statute and yet not within the statute, 
because not within its spirit, nor within the inten-
tion of its makers.” Holy Trinity Church v. United 
States, 143 U. S. 457, 459. See United States v. American 
Trucking Assns., 310 U. S. 534, 543-544. When consumer 
picketing is employed only to persuade customers not to 
buy the struck product, the union’s appeal is closely con-
fined to the primary dispute. The site of the appeal is 
expanded to include the premises of the secondary em-
ployer, but if the appeal succeeds, the secondary em-
ployer’s purchases from the struck firms are decreased 
only because the public has diminished its purchases of 
the struck product. On the other hand, when consumer 
picketing is employed to persuade customers not to trade 
at all with the secondary employer, the latter stops buy-
ing the struck product, not because of a falling demand, 
but in response to pressure designed to inflict injury on 
his business generally. In such case, the union does more 
than merely follow the struck product; it creates a 
separate dispute with the secondary employer.20

We disagree therefore with the Court of Appeals that 
the test of “to threaten, coerce, or restrain” for the pur-
poses of this case is whether Safeway suffered or was 
likely to suffer economic loss. A violation of § 8 (b)(4) 
(ii)(B) would not be established, merely because re-
spondents’ picketing was effective to reduce Safeway’s

20 For example: If a public appeal directed only at a product 
results in a decline of 25% in the secondary employer’s sales of that 
product, the corresponding reduction of his purchases of the product 
is due to his inability to sell any more. But if the appeal is broadened 
to ask that the public cease all patronage, and if there is a 25% 
response, the secondary employer faces this decision: whether to 
discontinue handling the primary product entirely, even though he 
might otherwise have continued to sell it at the 75% level, in order 
to prevent the loss of sales of other products.
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sales of Washington State apples, even if this led or might 
lead Safeway to drop the item as a poor seller.

The judgment of the Court of Appeals is vacated and 
the case is remanded with direction to enter judgment 
setting aside the Board’s order.

It is so ordered.

Mr . Justic e  Douglas  took no part in the consideration 
or decision of this case.

APPENDIX TO OPINION OF THE COURT.
“Notice to Storage [sic] Manager and Store Employees.
“We are advised that you are presently engaged in sell-

ing Washington State Apples.
“The 1960 crop of Washington State Apples is being 

packed by non-union firms, including 26 firms in the 
Yakima Valley. Prior to this year, the 26 Yakima Valley 
firms had been parties to a collective bargaining contract 
with Teamsters Union Local 760 of Yakima, Washington, 
but this year, when a new contract was being negotiated, 
the employers took the position that many of the basic 
provisions of the prior contract, such as seniority, over-
time, protection against unjust discharge, grievance pro-
cedure and union security, should be weakened or elimi-
nated entirely. These extreme demands plus a refusal 
to bargain in good faith led to a strike against the em-
ployer. The union made all possible efforts to avoid this 
strike as did outside agencies who were assisting in the 
negotiations. Even the Governor of the State of Wash-
ington, the Honorable Albert D. Rosellini, intervened 
and suggested that the parties agree to a fact finding 
committee or arbitration. The union agreed to these 
proposals but the employers declined.

“The employer’s refusal to bargain in good faith has 
caused the Seattle office of the National Labor Relations
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Board to prepare a complaint against the employers, 
charging them with unfair labor practices in violation of 
federal law.

“The strike at Yakima is still continuing and in order 
to win this strike, we must ask the consuming public not 
to purchase Washington State Apples.

“Therefore, we are going to place peaceful pickets at 
the entrances to your store for the purpose of trying to 
persuade the public not to buy Washington Apples. 
These pickets are being instructed to patrol peacefully in 
front of the consumer entrances of the store, to stay away 
from the delivery entrances and not to interfere with the 
work of your employees, or with deliveries to or pickups 
from your store. A copy of the instructions which have 
been furnished to the pickets is attached herewith.

“We do not intend that any of your employees cease 
work as a result of the picketing. We ask that you ad-
vise your employees of our intentions in this respect, 
perhaps by posting this notice on your store bulletin 
board.

“If any of your employees should stop work as a result 
of our program, or if you should have any difficulties as 
far as pickups and deliveries are concerned, or if you ob-
serve any of the pickets disobeying the instructions which 
they have been given, please notify the undersigned union 
representative at once and we will take steps to see that 
the situation is promptly corrected.

“As noted above, our information indicates that you 
are presently selling Washington State Apples. If, how-
ever, this information is not correct and you are selling 
apples exclusively from another state, please notify the 
undersigned and we will see that the pickets are trans-
ferred to another store where Washington State Apples 
are actually being sold.

“Thank you for your cooperation.”
The instructions to pickets read as follows:
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“Instructions to Pickets.
“Dear Picket:

“You are being asked to help publicize a nationwide 
consumer boycott aimed at non-union Washington State 
Apples. To make this program a success your coopera-
tion is essential. Please read these instructions and 
follow them carefully.

“1. At all times you are to engage in peaceful picket-
ing. You are forbidden to engage in any altercation, 
argument, or misconduct of any kind.

“2. You are to walk back and forth on the sidewalk in 
front of the consumer entrances to the grocery stores. If 
a particular store is located toward the rear of a parking 
lot, you are to ask the store manager for permission to 
walk back and forth on the apron or sidewalk immedi-
ately in front of the store; but if he denies you this per-
mission, you are to picket only on the public sidewalk at 
the entrances to the parking lot. As far as large ship-
ping centers are concerned, you will be given special 
instruction for picketing in such locations.

“3. You are not to picket in front of or in the area of 
any entrance to the store which is apparently set aside for 
the use of store employees and delivery men. As noted 
above, you are to limit your picketing to the consumer 
entrances to the store.

“4. This union has no dispute with the grocery stores, 
and you are forbidden to make any statement to the effect 
that the store is unfair or on strike. You are also for-
bidden to request that the customers not patronize the 
store. We are only asking that the customers not buy 
Washington State apples, when they are shopping at the 
store.

“5. Similarly, you are not to interfere with the work of 
any employees in the store. If you are asked by these 
employees what the picketing is about, you are to tell 
them it is an advertising or consumer picket and that
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they should keep working. Likewise if you are asked by 
any truck drivers who are making pickups or deliveries 
what the picket is about, you are to advise that it is an 
advertising or consumer picket and that it is not intended 
to interfere with pickups or deliveries (i. e. that they are 
free to go through).

“6. If you are given handbills to distribute, please dis-
tribute these handbills in a courteous manner and if the 
customers throw them on the ground, please see that they 
are picked up at once and that the area is kept clean.

“7. You are forbidden to use intoxicating beverages 
while on duty or to have such beverages on your person.

“8. If a state official or any other private party should 
complain to you about the picketing, advise them you 
have your instructions and that their complaints should 
be registered with the undersigned union representative.

“9. These instructions should answer most of your 
questions concerning this program. However, if you 
have any additional questions or if specific problems arise 
which require additional instructions, please call the 
undersigned.”

Mr . Justice  Black , concurring.
Because of the language of § 8 (b) (4) (ii) (B) of the 

National Labor Relations Act and the legislative history 
set out in the opinions of the Court and of my Brother 
Harlan , I feel impelled to hold that Congress, in pass-
ing this section of the Act, intended to forbid the striking 
employees of one business to picket the premises of a 
neutral business where the purpose of the picketing is to 
persuade customers of the neutral business not to buy 
goods supplied by the struck employer. Construed in 
this way, as I agree with Brother Harlan  that it must be, 
I believe, contrary to his view, that the section abridges 
freedom of speech and press in violation of the First 
Amendment.
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“Picketing,” in common parlance and in §8 (b)(4) 
(ii)(B), includes at least two concepts: (1) patrolling, 
that is, standing or marching back and forth or round 
and round on the streets, sidewalks, private property, or 
elsewhere, generally adjacent to someone else’s premises; 
(2) speech, that is, arguments, usually on a placard, made 
to persuade other people to take the picketers’ side of a 
controversy. See Mr . Justice  Douglas  concurring in 
Bakery & Pastry Drivers v. Wohl, 315 U. S. 769, 775. 
See also Hughes v. Superior Court, 339 U. S. 460, 464-465, 
and concurring opinions at 469. While “the dissemina-
tion of information concerning the facts of a labor 
dispute must be regarded as within that area of free 
discussion that is guaranteed by the Constitution,” Thorn-
hill v. Alabama, 310 U. S. 88, 102, patrolling is, of course, 
conduct, not speech, and therefore is not directly pro-
tected by the First Amendment. It is because picketing 
includes patrolling that neither Thornhill nor cases that 
followed it lend “support to the contention that peaceful 
picketing is beyond legislative control.” Giboney v. 
Empire Storage & Ice Co., 336 U. S. 490, 499-500. Cf. 
Schneider v. State, 308 U. S. 147, 160-1613 However, 
when conduct not constitutionally protected, like patrol-
ling, is intertwined, as in picketing, with constitutionally 
protected free speech and press, regulation of the non-
protected conduct may at the same time encroach on free-
dom of speech and press. In such cases it is established

1 Thornhill v. Alabama and Carlson v. California, 310 U. S. 106, 
came down the same day. Neither held that picketing was constitu-
tionally immune from legislative regulation or complete proscription. 
Thornhill held that a statute against picketing was too broad, inexact, 
and imprecise to be enforceable, and Carlson held, 310 U. S., at 112, 
“The sweeping and inexact terms of the ordinance disclose the threat 
to freedom of speech inherent in its existence.” This principle of 
Thornhill and Carlson has been uniformly followed. See, e. g., 
Edwards v. South Carolina, 372 U. S. 229; Henry v. City of Rock 
Hill, 376 U. S. 776.
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that it is the duty of courts, before upholding regulations 
of patrolling, “to weigh the circumstances and to appraise 
the substantiality of the reasons advanced in support of 
the regulation of the free enjoyment of the rights” of 
speech and press. Schneider v. State, 308 U. S., supra, at 
161. See also, e. g., NA. A. C. P. v. Alabama ex rel. Pat-
terson, 357 U. S. 449, 460-462; N. A. A. C. P. v. Button, 
371 U. S. 415, 438-439.

Even assuming that the Federal Government has power 
to bar or otherwise regulate patrolling by persons on local 
streets or adjacent to local business premises in the State 
of Washington,2 it is difficult to see that the section in 
question intends to do anything but prevent dissemina-
tion of information about the facts of a labor dispute— 
a right protected by the First Amendment. It would be 
different (again assuming federal power) if Congress had 
simply barred or regulated all patrolling of every kind 
for every purpose in order to keep the streets around 
interstate businesses open for movement of people and 
property, Schneider v. State, supra, at 160-161; or to 
promote the public safety, peace, comfort, or convenience, 
Cantwell v. Connecticut, 310 U. S. 296, 304; or to protect 
people from violence and breaches of the peace by those 
who are patrolling, Thornhill v. Alabama, supra, at 105. 
Here the section against picketing was not passed for any 
of these reasons. The statute in no way manifests any 
government interest against patrolling as such, since the 
only patrolling it seeks to make unlawful is that which is 
carried on to advise the public, including consumers, that 
certain products have been produced by an employer with

2 “Municipal authorities, as trustees for the public, have the duty 
to keep their communities’ streets open and available for movement of 
people and property, the primary purpose to which the streets are 
dedicated.” Schneider v. State, 308 U. S. 147, 160. (Emphasis 
supplied.) Cf. Allen-Bradley Local No. 1111 v. Wisconsin Employ-
ment Relations Board, 315 U. S. 740, 749.
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whom the picketers have a dispute. All who do not 
patrol to publicize this kind of dispute are, so far as this 
section of the statute is concerned, left wholly free to 
patrol. Thus the section is aimed at outlawing free dis-
cussion of one side of a certain kind of labor dispute and 
cannot be sustained as a permissible regulation of 
patrolling. Cf. Carlson v. California, 310 U. S. 106, 112.

Nor can the section be sustained on the ground that it 
merely forbids picketers to help carry out an unlawful or 
criminal undertaking. Compare Giboney v. Empire 
Storage & Ice Co., supra. For the section itself contains 
a proviso which says that it shall not be construed “to 
prohibit publicity, other than picketing, for the purpose of 
truthfully advising the public, including consumers . . . 
that a product or products are produced by an employer 
with whom . . . [the picketers have] a primary dis-
pute . . . .” Thus, it is clear that the object of the 
picketing was to ask Safeway customers to do something 
which the section itself recognizes as perfectly lawful. 
Yet, while others are left free to picket for other reasons, 
those who wish to picket to inform Safeway customers of 
their labor dispute with the primary employer, are barred 
from picketing—solely on the ground of the lawful 
information they want to impart to the customers.

In short, we have neither a case in which picketing is 
banned because the picketers are asking others to do some-
thing unlawful nor a case in which all picketing is, for rea-
sons of public order, banned. Instead, we have a case 
in which picketing, otherwise lawful, is banned only when 
the picketers express particular views. The result is an 
abridgment of the freedom of these picketers to tell a 
part of the public their side of a labor controversy, a sub-
ject the free discussion of which is protected by the First 
Amendment.

I cannot accept my Brother Harlan ’s view that the 
abridgment of speech and press here does not violate the

729-256 0-65-10
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First Amendment because other methods of communica-
tion are left open. This reason for abridgment strikes 
me as being on a par with holding that governmental sup-
pression of a newspaper in a city would not violate the 
First Amendment because there continue to be radio 
and television stations. First Amendment freedoms can 
no more validly be taken away by degrees than by one 
fell swoop.

For these reasons I concur in the judgment of the Court 
vacating the judgment of the Court of Appeals and re-
manding the case with directions to enter judgment 
setting aside the Board’s order.

Mr . Justic e Harlan , whom Mr . Just ice  Stew art  
joins, dissenting.

The question in this case is whether a union involved 
in a labor dispute with an employer may lawfully engage 
in peaceful picketing at the premises of another employer 
in order to dissuade its customers from purchasing prod-
ucts of the first employer dealt in by the picketed estab-
lishment. Such activity, in the parlance of labor law, 
is known as secondary consumer picketing, the picketed 
employer being called the “secondary employer” and the 
other the “primary employer.”

The question is controlled by § 8 (b) of the National 
Labor Relations Act1 which makes it an unfair labor 
practice for a union

“(4) . . . (ii) to threaten, coerce, or restrain any 
person engaged in commerce . . . where ... an 
object ... is ... (B) forcing or requiring any 
person to cease using, selling ... or otherwise deal-
ing in the products of any other producer, processor,

1 As amended by the Labor-Management Reporting and Disclosure 
Act of 1959 (Landrum-Griffin Act) § 704 (a), 73 Stat. 542-543, 29 
U. S. C. (Supp. IV, 1963) § 158 (b)(4).
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or manufacturer, or to cease doing business with any 
other person . . . .”

with a proviso that
“nothing contained in . . . [the above provisions] 
shall be construed to prohibit publicity, other than 
picketing, for the purpose of truthfully advising the 
public, including consumers . . . that a product 
or products are produced by an employer with 
whom . . . [the union] has a primary dispute and 
are distributed by another employer, as long as such 
publicity does not have an effect of inducing any 
individual employed by any person other than the 
primary employer in the course of his employment to 
refuse to pick up, deliver, or transport any goods, 
or not to perform any services, at the establishment 
of the employer engaged in such distribution . . . .” 
(Emphasis added.)

The Labor Board found the Union’s picketing at Safe-
way stores, though peaceful, unlawful per se under 
§ 8 (b)(4)(ii)(B), and issued an appropriate order. The 
Court of Appeals reversed, holding the picketing lawful 
in the absence of any showing that Safeway had in fact 
been “threatened, coerced, or restrained” (113 U. S. App. 
D. C. 356, 360-363, 308 F. 2d 311, at pp. 315-318), and 
remanded the case to the Board for further proceedings. 
This Court now rejects (correctly, I believe) the Court of 
Appeals’ holding, but nevertheless refuses to enforce the 
Board’s order. It holds that although § 8 (b)(4)(ii)(B) 
does automatically outlaw peaceful secondary consumer 
picketing aimed at all products handled by a secondary 
employer, Congress has not, with “the requisite clarity” 
(ante, p. 63), evinced a purpose to prohibit such picket-
ing when directed only at the products of the primary 
employer. Here the Union’s picketing related only to 
Washington apples, not to all products carried by 
Safeway.
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Being unable to discern in § 8 (b) (4) (ii) (B) or in its 
legislative history any basis for the Court’s subtle nar-
rowing of these statutory provisions, I must respectfully 
dissent.

I.
The Union’s activities are plainly within the letter of 

subdivision (4)(ii)(B) of § 8 (b), and indeed the Court’s 
opinion virtually concedes that much (ante, pp. 71-72). 
Certainly Safeway is a “person” as defined in those subdi-
visions; indubitably “an object” of the Union’s conduct 
was the “forcing or requiring” of Safeway, through the 
picketing of its customers, “to cease . . . selling, han-
dling ... or otherwise dealing in” Washington apples, 
“the products of” another “producer”; and consumer 
picketing is expressly excluded from the ameliorative 
provisions of the proviso. See supra, pp. 80-81.

Nothing in the statute lends support to the fine dis-
tinction which the Court draws between general and 
limited product picketing. The enactment speaks per-
vasively of threatening, coercing, or restraining any per-
son; the proviso differentiates only between modes of 
expression, not between types of secondary consumer 
picketing. For me, the Court’s argument to the contrary 
is very unconvincing.

The difference to which the Court points between a 
secondary employer merely lowering his purchases of the 
struck product to the degree of decreased consumer de-
mand and such an employer ceasing to purchase one 
product because of consumer refusal to buy any products, 
is surely too refined in the context of reality. It can 
hardly be supposed that in all, or even most, instances 
the result of the type of picketing involved here will be 
simply that suggested by the Court. Because of the very 
nature of picketing there may be numbers of persons who 
will refuse to buy at all from a picketed store, either out 
of economic or social conviction or because they prefer
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to shop where they need not brave a picket line. More-
over, the public can hardly be expected always to know 
or ascertain the precise scope of a particular picketing 
operation. Thus in cases like this, the effect on the sec-
ondary employer may not always be limited to a decrease 
in his sales of the struck product. And even when that is 
the effect, the employer may, rather than simply reducing 
purchases from the primary employer, deem it more 
expedient to turn to another producer whose product is 
approved by the union.

The distinction drawn by the majority becomes even 
more tenuous if a picketed retailer depends largely or 
entirely on sales of the struck product. If, for example, 
an independent gas station owner sells gasoline purchased 
from a struck gasoline company, one would not suppose 
he would feel less threatened, coerced, or restrained by 
picket signs which said “Do not buy X gasoline” than 
by signs which said “Do not patronize this gas station.” 
To be sure Safeway is a multiple article seller, but it can-
not well be gainsaid that the rule laid down by the Court 
would be unworkable if its applicability turned on a cal-
culation of the relation between total income of the 
secondary employer and income from the struck product.

The Court informs us that “Peaceful consumer picket-
ing to shut off all trade with the secondary employer 
unless he aids the union in its dispute with the primary 
employer, is poles apart from such picketing which only 
persuades his customers not to buy the struck product,” 
ante, p. 70. The difference was, it is stated, “well estab-
lished in the state cases by 1940,” ante, p. 64, note 7, that 
is, before the present federal enactment. In light of these 
assertions, it is indeed remarkable that the Court not only 
substantially acknowledges that the statutory language 
does not itself support this distinction (ante, pp. 71-72)2 

2 The Court seeks to find support for its limited interpretation of 
the language of § 8 (b) (4) in Congress’ explicit mention of picketing 
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but cites no report of Congress, no statement of a legis-
lator, not even the view of any of the many commentators 
in the area, in any way casting doubt on the applicability 
of § 8 (b)(4) (ii)(B) to picketing of the kind involved here.

II.
The Court’s distinction fares no better when the legis-

lative history of § 8 (b) (4) (ii) (B) is examined. Even 
though there is no Senate, House, or Conference Report 
which sheds light on the matter, that hardly excuses the 
Court’s blinding itself to what the legislative and other 
background materials do show. Fairly assessed they, 
in my opinion, belie Congress’ having made the distinc-
tion upon which the Court’s thesis rests. Nor can the 
Court find comfort in the generalization that “ Tn the 
sensitive area of peaceful picketing Congress has dealt 
explicitly with isolated evils which experience has estab-
lished flow from such picketing’ ” (ante, pp. 62-63); in 
enacting the provisions in question Congress was address-
ing itself to a particular facet of secondary boycotting not 
dealt with in prior legislation, namely, peaceful secondary 
consumer picketing. I now turn to the materials which 
illuminate what Congress had in mind.

in § 8 (b)(7). Ante, p. 68. The answer to this is twofold: First, 
§ 8 (b) (7) regulates only picketing (in the context of organizational 
and recognitional disputes), while §8 (b)(4) covers a wide range of 
activities, of which picketing is only one. Second, even if the argu-
ment had substance, it would not aid the Court’s resolution of this 
case. The Court recognizes that § 8 (b) (4) does make illegal per se 
consumer picketing designed to accomplish a complete boycott of the 
secondary employer. It in effect admits, ante, pp. 71-72, that the 
language “threaten, coerce, or restrain” does not suggest any distinc-
tion between such picketing and that directed only at the struck 
product. It follows, even on the Court’s own analysis, that the 
breadth of the language of § 8 (b) (4) provides no support for a view 
that Congress did not mean to render illegal per se the kind of picket-
ing involved here.
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It is clear that consumer picketing in connection with 
secondary boycotting was at the forefront of the problems 
which led to the amending of the Taft-Hartley Act by 
the Labor-Management Reporting and Disclosure Act 
of 1959. See, e. g., remarks of Senator McClellan, 105 
Cong. Rec. 3951, II Leg. Hist. 1007; remarks of Congress-
man Lafore, 105 Cong. Rec. 3928, II Leg. Hist. 1471; 
remarks of Congressman Griffin, infra, note 4. During 
Senate debate before passage of the Kennedy-Ervin bill, 
Senator Humphrey criticized an amendment proposed by 
Senator Goldwater to § 8 (b)(4) of the Taft-Hartley Act, 
which reflected the position of the Administration and 
was incorporated in substance in the Landrum-Griffin bill 
passed by the House. He said:

“To distribute leaflets at the premises of a neutral 
employer to persuade customers not to buy a struck 
product is one form of consumer appeal. To peace-
fully picket the customer entrances, with a placard 
asking that the struck product not be bought, is 
another form. I fear that consumer picketing may 
also be the target of the words ‘coerce, or restrain.’ 
I fear that, in addition to the existing foreclosure 
of the union on strike from making any effective 
appeal to the employees of the so-called neutral em-
ployer, the union by this amendment is now to be 
effectively sealed off from even an appeal to the 
consumers.” 105 Cong. Rec. 6232, II Leg. Hist. 
1037.

Reporting on the compromise reached by the Confer-
ence Committee on the Kennedy-Ervin and Landrum- 
Griffin bills, Senator Kennedy, who chaired the Confer-
ence Committee, stated:

“[T]he House bill prohibited the union from carry-
ing on any kind of activity to disseminate informa-
tional material to secondary sites. They could not
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say that there was a strike in a primary plant. . . . 
Under the language of the conference, [ultimately 
resulting in present § 8 (b) (4) (ii) (B)] we agreed 
there would not be picketing at a secondary site. 
What was permitted was the giving out of handbills 
or information through the radio, and so forth.” 105 
Cong. Rec. 17720, II Leg. Hist. 1389.

Senator Morse, one day later, explained quite ex-
plicitly his objection to the relevant portion of the bill 
reported out of the Conference Committee, of which he 
was a member:

“This bill does not stop with threats and with 
illegalizing the hot cargo agreement. It also makes 
it illegal for a union to ‘coerce, or restrain.’ This 
prohibits consumer picketing. What is consumer 
picketing? A shoe manufacturer sells his product 
through a department store. The employees of the 
shoe manufacturer go on strike for higher wages. 
The employees, in addition to picketing the manu-
facturer, also picket at the premises of the depart-
ment store with a sign saying, ‘Do not buy X shoes.’ 
This is consumer picketing, an appeal to the public 
not to buy the product of a struck manufacturer.” 
105 Cong. Rec. 17882, II Leg. Hist. 1426.3

Later the same day, Senator Kennedy spoke further 
on the Conference bill and particularized the union rights 
protected by the Senate conferees:

“(c) The right to appeal to consumers by methods 
other than picketing asking them to refrain from

3 Senator Morse continued by quoting Goldftnger v. Feintuch, 276 
N. Y. 281, 11 N. E. 2d 910, which he believed established the legit-
imacy of such picketing. The Court now cites the same case, ante, 
p. 64, as a state decision recognizing the distinction on which the 
opinion is based, apparently without reflecting on the anomaly that 
the case is used in debate as an example of the kind of activity 
§ 8 (b) (4) (ii) (B) prohibits.
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buying goods made by nonunion labor and to refrain 
from trading with a retailer who sells such goods.

“Under the Landrum-Griffin bill it would have 
been impossible for a union to inform the customers 
of a secondary employer that that employer or store 
was selling goods which were made under racket 
conditions or sweatshop conditions, or in a plant 
where an economic strike was in progress. We were 
not able to persuade the House conferees to permit 
picketing in front of that secondary shop, but we 
were able to persuade them to agree that the union 
shall be free to conduct informational activity short 
of picketing. In other words, the union can hand 
out handbills at the shop, can place advertisements 
in newspapers, can make announcements over the 
radio, and can carry on all publicity short of having 
ambulatory picketing in front of a secondary site.” 
105 Cong. Rec. 17898-17899, II Leg. Hist. 1432.

The Court does not consider itself compelled by these 
remarks to conclude that the Conference Committee 
meant to prohibit all secondary consumer picketing. A 
fair reading of these comments, however, can hardly leave 
one seriously in doubt that Senator Kennedy believed this 
to be precisely what the Committee had done; the Court’s 
added emphasis on the word “and” (ante, p. 70) is, I 
submit, simply grasping at straws, if indeed the phrase 
relied on does not equally well lend itself to a disjunctive 
reading. Cf. DeSylva v. Ballentine, 351 U. S. 570, 573. 
The complicated role the Court assigns to the publicity 
proviso (ante, pp. 70-71) makes even less understandable 
its failure to accord to the remarks of Senator Kennedy 
their proper due. The proviso, according to the Court’s 
interpretation, is unnecessary in regard to picketing de-
signed to effect a boycott of the primary product and 
comes into play only if a complete boycott of the second-
ary employer is sought. Had this ingenious interpreta-
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tion been intended, would not Senator Kennedy, who was 
at pains to emphasize the scope of activities still left to 
unions, have used it to refute the criticisms of Senator 
Morse made only shortly before?

Further, Senator Goldwater spoke in favor of the Con-
ference bill and pointed out that in contrast to the Senate 
bill, which he had opposed, “[t]he House bill . . . closed 
up every loophole in the boycott section of the law includ-
ing the use of a secondary consumer picket line . . . .” 
105 Cong. Rec. 17904, II Leg. Hist. 1437.

The Court points out that the Senate had no Confer-
ence Report when it passed the compromise bill and that 
it had only Senator Kennedy’s statement of the purpose 
of the proviso. (Ante, pp. 69-70.) But I am wholly at 
a loss to understand how on that premise (particularly 
when Senator Kennedy’s remarks are supplemented by the 
comments of one Senator (Morse) who thought the final 
bill too harsh and those of another (Goldwater) who be-
lieved the Senate bill too weak) one can conclude that 
the members of the Senate did not mean by their vote to 
outlaw all kinds of secondary consumer picketing.

A reading of proceedings in the House of Representa-
tives leads to a similar conclusion regarding the intent of 
that body. In criticism of the Landrum-Griffin bill, Con-
gressman Madden stated, “It would prohibit any union 
from advising the public that an employer is unfair to 
labor, pays substandard wages, or operates a sweat-
shop . . . .” 105 Cong. Rec. 15515, II Leg. Hist. 1552. 
Since the theory of the majority regarding the publicity 
proviso adopted by the Conference is that it is redundant 
in situations where the union seeks only a boycott of the 
struck product, the sweep of Congressman Madden’s com-
ment is plainly at odds with the Court’s view of § 8 (b) 
(4)(ii)(B).

Indicative of the contemporaneous understanding is an 
analysis of the bill prepared by Congressmen Thompson
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and Udall and inserted in the Congressional Record, in 
which a hypothetical case, as directly in point as the 
department store example used by Senator Morse, is 
suggested:

“Suppose that the employees of the Coors Brew-
ery were to strike for higher wages and the company 
attempted to run the brewery with strikebreakers. 
Under the present law, the union can ask the public 
not to buy Coors beer during the strike. It can 
picket the bars and restaurants which sold Coors 
beer with the signs asking the public not to buy the 
product. It can broadcast the request over the radio 
or in newspaper advertisements.

“The Landrum bill forbids this elementary free-
dom to appeal to the general public for assistance in 
winning fair labor standards.” 105 Cong. Rec. 15540, 
II Leg. Hist. 1576.

The majority (ante, pp. 67-68) relies on remarks made 
by Congressman Griffin, the bill’s co-sponsor. When read 
in context what seems significant about them is that the 
Congressman nowhere suggests that there can be some 
kind of consumer picketing which does not coerce or re-
strain the secondary employer. Nor does he intimate 
any constitutional problem in prohibiting picketing that 
follows the struck product.4

4 The colloquy between Congressmen Griffin and Brown on the 
Landrum-Griffin bill, from which the excerpt of the Court is taken, 
reflects a plain intent to outlaw consumer picketing; the caveat 
regarding the right of free speech appears to be only an acknowledg-
ment of the general principle that any legislation is subject to 
constitutional limitations:

“Mr. BROWN of Ohio. . . .
“My question concerns the picketing of customer entrances to 

retail stores selling goods manufactured by a concern under strike. 
Would that situation be prohibited under the gentleman’s bill?

“Mr. GRIFFIN. Let us take for example the case that the 
President talked about in his recent radio address. A few news-
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After passage of the Landrum-Griffin bill, Congress-
man Thompson presented to the House an analysis of the 
differences between the House and Senate bills prepared

papers reported that the secondary boycott described by the Presi-
dent would be prohibited under the present act. It will be recalled 
that the case involved a dispute with a company that manufactured 
furniture. Let us understand that we are not considering . . . the 
right to picket at the manufacturing plant where the dispute exists.

“Mr. BROWN. That is right. We are looking only at the prob-
lem of picketing at a retail store where the furniture is sold.

“Mr. GRIFFIN. Then, we are not talking about picketing at 
the place of the primary dispute. We are concerned about picketing 
at a store where the furniture is sold. Under the present law, if 
the picketing happens to be at the employee entrance so that clearly 
the purpose of the picketing is to induce the employees of the second-
ary employer not to handle the products of the primary employer, 
the boycott could be enjoined.

“However, if the picketing happened to be around at the customer 
entrance, and if the purpose of the picketing were to coerce the em-
ployer not to handle those goods, then under the present law, because 
of technical interpretations, the boycott would not be covered.

“Mr. BROWN. In other words, the Taft-Hartley Act does not 
cover such a situation now?

“Mr. GRIFFIN. The way it has been interpreted.
“Mr. BROWN. But the Griffin-Landrum bill would?
“Mr. GRIFFIN. Our bill would; that is right. If the purpose 

of the picketing is to coerce or to restrain the employer of that 
second establishment, to get him not to do business with the manu-
facturer—then such a boycott could be stopped.

“Mr. BROWN. . . . Would that same rule apply to the picketing 
at the customer entrances, for instance, of plumbing shops, or news-
papers that might run the advertising of these concerns, or radio 
stations that might carry their program?

“Mr. GRIFFIN. Of course, this bill and any other bill is limited 
by the constitutional right of free speech. If the purpose of the 
picketing is to coerce the retailer not to do business with the manu-
facturer, whether it is plumbing—

“Mr. BROWN. Advertising.
“Mr. GRIFFIN. Advertising, or anything else, it would be covered 

by our bill. It is not covered now.” 105 Cong. Rec. 15672-15673, 
II Leg. Hist. 1615.
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by Senator Kennedy and himself. This described the 
nature of secondary boycotts:

“In all cases of secondary boycotts two employers 
are involved. The union brings pressure upon the 
employer with whom it has a dispute (called the 
‘primary’ employer) by inducing the employees of 
another employer (called the ‘secondary’ employer) 
to go on strike—or the customers not to patronize— 
until the secondary employer stops dealing with the 
primary employer. Or the union may simply induce 
the employees of the secondary employer to refuse 
to handle or work on goods—or the customers not 
to buy—coming from the primary employer as a way 
of putting pressure upon him.” 105 Cong. Rec. 
16589, II Leg. Hist. 1706. (Emphasis added.)

The prepared analysis then discusses the effect of the 
House bill on consumer picketing, 105 Cong. Rec. 16591, 
II Leg. Hist. 1708. To describe activities outlawed by 
the House bill, it uses the same “Coors beer” hypo-
thetical which the earlier analysis had employed. This 
analysis shows beyond peradventure that Senator Ken-
nedy did believe the language of the bill to proscribe 
all consumer picketing and indicates that this view was 
squarely placed before the House. The Court adverts to 
this analysis (ante, p. 69), as the genesis of the pub-
licity proviso, but fails to acknowledge the difficulty of 
squaring the great concern of the Senate conferees to pro-
tect freedom of communication with the Court’s supposi-
tion that the House bill closed off no lines of communica-
tion so long as the union appeal was limited to boycott 
of the struck products.

Congressman Griffin placed in the Congressional Rec-
ord, 105 Cong. Rec. 18022, II Leg. Hist. 1712, a prelimi-
nary report on the Conference agreement. A summary 
analysis of Taft-Hartley amendments states that the
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House bill “Prohibits secondary customer picketing at 
retail store which happens to sell product produced by 
manufacturer with whom union has dispute.” The Con-
ference agreement, according to this summary, “Adopts 
House provision with clarification that other forms of pub-
licity are not prohibited; also clarification that picketing 
at primary site is not secondary boycott.”

When Congressman Thompson spoke to the Confer-
ence agreement, he reiterated his view of the House bill 
and of its modification, 105 Cong. Rec. 18133, II Leg. 
Hist. 1720, 1721. Specifically he stated, “All appeals for 
a consumer boycott would have been barred by House 
bill.”

In the light of the foregoing, I see no escape from the 
conclusion that § 8 (b)(4)(ii)(B) does prohibit all con-
sumer picketing. There are, of course, numerous times 
in the debates of both houses in which consumer picket-
ing is referred to generally or the reference is made with 
an example of an appeal to consumers not to purchase at 
all from the secondary employer. But it is remarkable 
that every time the possibility of picketing of the sort 
involved in this case was considered, it was assumed to be 
prohibited by the House bill. Admittedly, in the House, 
appeals to refrain from purchase of the struck product 
were discussed only by opponents of the House bill; how-
ever, only one of two inferences can be drawn from the 
silence of the bill’s supporters. Either the distinction 
drawn by this Court was not considered of sufficient 
significance to require comment, or the proponents 
recognized a difference between the two types of con-
sumer picketing but assumed that the bill encompassed 
both. Under either supposition, the conclusion reached 
by the Court in regard to the picketing involved here is 
untenable.
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III.
Under my view of the statute the constitutional issue 

is therefore reached. Since the Court does not discuss it, 
I am content simply to state in summary form my reasons 
for believing that the prohibitions of § 8 (b)(4)(ii)(B), 
as applied here, do not run afoul of constitutional limita-
tions. This Court has long recognized that picketing is 
“inseparably something more [than] and different” from 
simple communication. Hughes v. Superior Court, 339 
U. S. 460, 464; see, e. g., Building Service Employees v. 
Gazzam, 339 U. S. 532, 537; Bakery Drivers v. Wohl, 315 
U. S. 769, 776 (concurring opinion of Dougla s , J.). Con-
gress has given careful and continued consideration to the 
problems of labor-management relations, and its attempts 
to effect an accommodation between the right of unions 
to publicize their position and the social desirability of 
limiting a form of communication likely to have effects 
caused by something apart from the message communi-
cated, are entitled to great deference. The decision of 
Congress to prohibit secondary consumer picketing dur-
ing labor disputes is, I believe, not inconsistent with the 
protections of the First Amendment, particularly when, 
as here, other methods of communication are left open.5

Contrary to my Brother Black , I think the fact that 
Congress in prohibiting secondary consumer picketing has 
acted with a discriminating eye is the very thing that 
renders this provision invulnerable to constitutional 
attack. That Congress has permitted other picketing 
which is likely to have effects beyond those resulting 
from the “communicative” aspect of picketing does not, 
of course, in any way lend itself to the conclusion that

51 mean to intimate no view on the constitutionality of the regu-
lation or prohibition of picketing which publicizes something other 
than a grievance in a labor-management dispute.
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Congress here has aimed to “prevent dissemination of in-
formation about the facts of a labor dispute” (ante, p. 
78). Even on the highly dubious assumption that the 
“non-speech” aspect of picketing is always the same what-
ever the particular context, the social consequences of the 
“non-communicative” aspect of picketing may certainly 
be thought desirable in the case of “primary” picketing 
and undesirable in the case of “secondary” picketing, a 
judgment Congress has indeed made in prohibiting sec-
ondary but not primary picketing.

I would enforce the Board’s order.
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UNITED STATES v. WELDEN.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF MASSACHUSETTS.

No. 235. Argued February 27, 1964.— 
Decided April 20, 1964.

An indictment against appellee under the Sherman Act and Con-
spiracy Act concerned matters about which he had previously testi-
fied before a congressional subcommittee. The District Court 
dismissed the indictment, upholding appellee’s contention that 
prosecution was barred under the immunity provision of the Act 
of February 25, 1903, providing that no person shall be prosecuted 
on account of any matter concerning which he testifies “in any 
proceeding, suit, or prosecution” under the Sherman Act and other 
specified statutes. Held: Appellee’s testimony before the congres-
sional subcommittee did not immunize him from prosecution, the 
Act of February 25, 1903, as amended in 1906, confining immunity 
to persons who testify in judicial proceedings under oath and in 
response to a subpoena.

215 F. Supp. 656, reversed and remanded.

Irwin A. Seibel argued the cause for the United States. 
With him on the brief were Acting Solicitor General 
Spritzer, Assistant Attorney General Orrick and Robert 
B. Hummel.

George H. Lewaid argued the cause for appellee. With 
him on the brief were Edward B. Hanijy and Alan D. 
Hakes.

Mr . Justic e Goldbe rg  delivered the opinion of the 
Court.

This appeal presents the question of whether a person 
who has testified under subpoena before a congressional 
committee investigating the operation of the Antitrust 
Acts has testified in a “proceeding, suit, or prosecution 
under said Acts” thereby acquiring immunity from prose-

729-256 0-65-11
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cution under the Act of February 25, 1903, 32 Stat. 854, 
904.1

The facts are undisputed. On September 6, 1962, 
appellee, along with other individuals and corporations, 
was indicted on charges of conspiring to fix milk prices and 
to defraud the United States, in violation of § 1 of the 
Sherman Act, 26 Stat. 209, as amended, 15 U. S. C. § 1, 
and the Conspiracy Act, 62 Stat. 701, 18 U. S. C. § 371. 
Appellee moved to dismiss the indictment on the ground, 
inter alia, that the prosecution was barred under the 
immunity provision of the Act of February 25, 1903, 
because he had previously testified before a subcommittee 
of the House Select Committee on Small Business con-
cerning matters covered by the indictment. The Gov-
ernment opposed the motion to dismiss contending that 
the immunity provision of the Act of February 25, 1903, 
extends only to judicial proceedings and not to hearings 
before congressional committees.1 2 The District Court for 
the District of Massachusetts, rejecting the Government’s 
contention, dismissed the indictment against appellee. 
The Government appealed the dismissal directly to this 
Court pursuant to the Criminal Appeals Act, 62 Stat. 
844, as amended, 18 U. S. C. § 3731. Probable jurisdic-
tion was noted. 375 U. S. 809.

We hold, for the reasons stated below, that the immu-
nity provision of the Act of February 25, 1903, applies 
only to persons testifying in judicial proceedings, not to 
persons testifying before committees or subcommittees of 
Congress.

The immunity provision in question was enacted as 
part of an appropriations act which declared:

“That for the enforcement of the provisions of 
the Act entitled ‘An Act to regulate commerce,’

1 The relevant portion of this Act is set forth on pp. 96-97.
2 The Government concedes that the testimony given before the 

subcommittee related to matters charged in the indictment.
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approved February fourth, eighteen hundred and 
eighty-seven, and all Acts amendatory thereof or 
supplemental thereto, and of the Act entitled ‘An 
Act to protect trade and commerce against unlawful 
restraints and monopolies,’ approved July second, 
eighteen hundred and ninety, and all Acts amenda-
tory thereof or supplemental thereto, and sections 
seventy-three, seventy-four, seventy-five, and sev-
enty-six of the Act entitled ‘An Act to reduce taxa-
tion, to provide revenue for the Government, and 
other purposes,’ approved August twenty-seventh, 
eighteen hundred and ninety-four, the sum of five 
hundred thousand dollars, to be immediately avail-
able, is hereby appropriated, out of any money in 
the Treasury not heretofore appropriated, to be ex-
pended under the direction of the Attorney-General 
in the employment of special counsel and agents of 
the Department of Justice to conduct proceedings, 
suits, and prosecutions under said Acts in the courts 
of the United States: Provided, That no person shall 
be prosecuted or be subjected to any penalty or for-
feiture for or on account of any transaction, matter, 
or thing concerning which he may testify or produce 
evidence, documentary or otherwise, in any proceed-
ing, suit, or prosecution under said Acts. . . .” 32 
Stat. 903-904. (Emphasis added.)

By any common-sense reading of this statute, the words 
“any proceeding, suit, or prosecution under said Acts” in 
the proviso plainly refer to the phrase “proceedings, suits, 
and prosecutions under said Acts in the courts of the 
United States,” in the previous clause. The words 
“under said Acts” confirm that the immunity provision 
is limited to judicial proceedings, which are brought 
“under” specific existing acts, such as the Sherman Act or 
the Commerce Act. Congressional investigations, al-
though they may relate to specific existing acts, are not 
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generally so restricted in purpose or scope as to be spoken 
of as being brought “under” these Acts.3

In Hale v. Henkel, 201 U. S. 43, decided only three 
years after the passage of the Act of February 25, 1903, 
this Court construed that Act in accordance with the 
plain meaning of its words as follows:

“While there may be some doubt whether the 
examination of witnesses before a grand jury is a 
suit or prosecution, we have no doubt that it is a 
‘proceeding’ within the meaning of this proviso. 
The word should receive as wide a construction as is 
necessary to protect the witness in his disclosures, 
whenever such disclosures are made in pursuance of 
a judicial inquiry, whether such inquiry be insti-
tuted by a grand jury, or upon the trial of an indict-
ment found by them.” Id., at 66. (Emphasis 
added.)

We conclude, therefore, that as enacted the Act of Feb-
ruary 25, 1903, applies only to judicial proceedings.4

3 Congressional hearings are generally conducted under the Legis-
lative Reorganization Act of 1946, 60 Stat. 812, under the rules or 
regulations of either House, or, as in the present case, under a special 
resolution. H. Res. 51, 86th Cong., 1st Sess., 105 Cong. Rec. 1785.

4 This Act, as codified, appears at 15 U. S. C. § 32. The codifica-
tion, which has not been enacted into positive law, eliminates the 
appropriation provision of the Act which by its terms was of no 
effect after June 30, 1904. The codification makes no other change. 
61 Stat. 638, 1 U. S. C. §204 (a), declares that the United States 
Code establishes “prima facie the laws of the United States, general 
and permanent in their nature . . . Provided, however, That when-
ever titles of such Code shall have been enacted into positive law the 
text thereof shall be legal evidence of the laws therein contained, in 
all the courts . . . .” This Court, in construing that statute has 
said that “the very meaning of 'prima facie’ is that the Code cannot 
prevail over the Statutes at Large when the two are inconsistent.” 
Stephan v. United States, 319 U. S. 423, 426. Even where Congress
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Appellee does not really dispute this. His basic con-
tention, which is not accepted by any member of the 
Court,5 is that the 1906 immunity statute 6 amended the 
Act of February 25, 1903, to extend immunity to persons 
who testified in non judicial as well as judicial proceed-
ings. He does not contend that the 1906 statute, by its 
terms, so amended the 1903 Act. He offers the following 
interpretation of the events leading up to the enactment 
of the 1906 statute in support of the contention that the 
1903 Act was amended by implication to extend to non-
judicial proceedings. In the case of United States v. 
Armour & Co., 142 F. 808, decided three years after 
the enactment of the 1903 Act, the United States District 
Court for the Northern District of Illinois held that cer-
tain defendants had been immunized from prosecution 
under the Antitrust Laws by giving unsubpoenaed and 
unsworn testimony in a nonjudicial investigation con-

has enacted a codification into positive law, this Court has said 
that the
“change of arrangement, which placed portions of what was originally 
a single section in two separated sections cannot be regarded as alter-
ing the scope and purpose of the enactment. For it will not be in-
ferred that Congress, in revising and consolidating the laws, intended 
to change their effect unless such intention is clearly expressed.” 
Fourco Glass Co. v. Transmirra Corp., 353 U. S. 222, 227, quoting 
Anderson v. Pacific Coast S. S. Co., 225 U. S. 187, 198-199.
Certainly where, as here, the “change of arrangement” was made 
by a codifier without the approval of Congress, it should be given 
no weight. “If construction [of a section of the United States Code 
which has not been enacted into positive law] is necessary, recourse 
must be had to the original statutes themselves.” Murrell v. Western 
Union Tel. Co., 160 F. 2d 787, 788. Accordingly, in order to construe 
the immunity provision of the Appropriations Act of February 25, 
1903, we must read it in the context of the entire Act, rather than 
in the context of the “arrangement” selected by the codifier.

5 See dissenting opinion of Mr . Just ice  Bla ck , post, at 113, note 11.
6 The text of the 1906 statute is set forth infra, note 9.
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ducted by the Commissioner of Corporations,7 an official 
of the Department of Commerce and Labor.8 Congres-
sional reaction to this decision was immediate and 
adverse, and within four months Congress enacted the 
1906 immunity statute.9 This statute specifically limited 
immunity under existing immunity statutes to persons 
testifying under oath and in obedience to subpoena.10 
Appellee contends that the purpose of Congress in enact-
ing the 1906 statute was to remedy the objectionable 
features of the Armour decision, and that since the statute 
did not “remedy” the court’s holding that immunity could 
be obtained by testifying in a non judicial proceeding, it 
follows that Congress did not regard that holding as 
objectionable. He asks us to conclude, therefore, that

7 This conclusion was reached after the taking of testimony. Ac-
cordingly, the Government could not appeal the trial court’s directed 
verdict of acquittal.

8 The Armour case arose before the creation of independent Depart-
ments of Labor and of Commerce.

9The full text of the 1906 Act is as follows.
“Be it enacted by the Senate and House of Representatives of the 

United States of America in Congress assembled, That under the 
immunity provisions in the Act entitled 'An Act in relation to testi-
mony before the Interstate Commerce Commission,’ and so forth, 
approved February eleventh, eighteen hundred and ninety-three, in 
section six of the Act entitled 'An Act to establish the Department 
of Commerce and Labor,’ approved February fourteenth, nineteen 
hundred and three, and in the Act entitled 'An Act to further regu-
late commerce with foreign nations and among the States,’ approved 
February nineteenth, nineteen hundred and three, and in the Act 
entitled 'An Act making appropriations for the legislative, executive, 
and judicial expenses of the Government for the fiscal year ending 
June thirtieth, nineteen hundred and four, and for other purposes,’ 
approved February twenty-fifth, nineteen hundred and three, immu-
nity shall extend only to a natural person who, in obedience to a 
subpoena, gives testimony under oath or produces evidence, docu-
mentary or otherwise, under oath.” 34 Stat. 798, 15 U. S. C. § 33.

10 See discussion of these events in United States v. Monia, 317 U. S. 
424, 428-429.
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“proceeding” as used in the immunity provision of the 
Act of February 25, 1903, must now be read to include 
non judicial as well as judicial proceedings.

This argument erroneously assumes that the Armour 
decision rested on a construction of “proceeding, suit, or 
prosecution” in the immunity provision of the Act of 
February 25, 1903. A reading of that decision reveals, 
however, that it rested primarily on the Commerce and 
Labor Act, which contained a specific grant of immunity 
to persons who testified in investigations, admittedly 
non judicial, conducted by the Commissioner of Corpora-
tions.11 In deciding the Armour case, the court felt it 

11 “An Act To establish the Department of Commerce and Labor” 
provided in relevant part:

“In order to accomplish the purposes declared in the foregoing 
part of this section, the said Commissioner shall have and exercise 
the same power and authority in respect to corporations, joint stock 
companies and combinations subject to the provisions hereof, as is 
conferred on the Interstate Commerce Commission in said ‘Act to 
regulate commerce’ and the amendments thereto in respect to com-
mon carriers so far as the same may be applicable, including the right 
to subpoena and compel the attendance and testimony of witnesses 
and the production of documentary evidence and to administer oaths. 
All the requirements, obligations, liabilities, and immunities imposed 
or conferred by said ‘Act to regulate commerce’ and by ‘An Act in 
relation to testimony before the Interstate Commerce Commission,’ 
and so forth, approved February eleventh, eighteen hundred and 
ninety-three, supplemental to said ‘Act to regulate commerce,’ shall 
also apply to all persons who may be subpoenaed to testify as wit-
nesses or to produce documentary evidence in pursuance of the 
authority conferred by this section.” 32 Stat. 825, 828.

The Act of February 11, 1893, provides in relevant part:
“That no person shall be excused from attending and testifying or 

from producing books, papers, tariffs, contracts, agreements and doc-
uments before the Interstate Commerce Commission, or in obedience 
to the subpoena of the Commission, whether such subpoena be signed 
or issued by one or more Commissioners, or in any cause or pro-
ceeding, criminal or otherwise, based upon or growing out of any 
alleged violation of the act of Congress, entitled, ‘An act to regulate 
commerce,’ approved February fourth, eighteen hundred and eighty-
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“necessary to look into the purposes of Congress in pass-
ing the commerce and labor act in order that the court 
may determine what construction will best carry out the 
legislative intent.” 142 F., at 819. After a detailed 
analysis of that statute and its history, the court con-
cluded that the Commerce and Labor Act was dispositive 
of the case and that defendants were entitled to immunity 
thereunder. Following this conclusion, the judge added 
a brief paragraph in which he said, without analyzing (or 
even quoting) the language or history of the Act of Feb-
ruary 25, 1903, that he was “of opinion” that the 
defendants would also be entitled to immunity under 
that Act as well. Id., at 826.* 12 In the very next para-

seven, or of any amendment thereof on the ground or for the reason 
that the testimony or evidence, documentary or otherwise, required 
of him, may tend to criminate him or subject him to a penalty or 
forfeiture. But no person shall be prosecuted or subjected to any 
penalty or forfeiture for or on account of any transaction, matter or 
thing, concerning which he may testify, or produce evidence, docu-
mentary or otherwise, before said Commission, or in obedience to its 
subpoena, or the subpoena of either of them, or in any such case or 
proceeding: Provided, That no person so testifying shall be exempt 
from prosecution and punishment for perjury committed in so 
testifying.” 27 Stat. 443-444.

12 Although Congressman Littlefield referred to this dictum in 
the debate on the House version of the bill, 40 Cong. Rec. 8738, 
he did not intimate that the 1903 Act was applicable to congres-
sional investigations or that the purpose of the 1906 Act was to 
make it so applicable. On the contrary, Congressman Littlefield 
stated that the sole purpose of the Act was to limit immunity to 
subpoenaed and sworn testimony. He specifically said, moreover, 
that the 1906 Act and the Acts which it amended were intended to 
apply only to a “criminal prosecution . . . [and to investigations 
conducted by] the Interstate Commerce Commission ... or by the 
Commissioner of Corporations . . . ,” and that the 1906 Act was 
intended to assure that no “person shall have the power to offer 
immunity to a witness except the Government of the United States 
or some officer acting in behalf thereof.” Id., at 8739. This lan-



UNITED STATES v. WELDEN. 103

95 Opinion of the Court.

graph, however, the judge again described the opinion as 
resting on “the construction here given to the commerce 
and labor law . . . .” Ibid.

The controversial feature of the Armour decision, and 
the only one which Congress was interested in remedy-
ing, was the holding that unsubpoenaed and unsworn 
testimony came within “the purposes of Congress in pass-
ing the commerce and labor act . . . .” 142 F., at 819. 
Congress wanted to be certain that persons anticipating 
indictment could not immunize themselves from prosecu-
tion by volunteering to give unsworn testimony.13 There 
was nothing controversial about the court’s holding that 
immunity could result from testimony given in an inves-
tigation conducted by the Commissioner of Corporations, 
since the Commerce and Labor Act specifically granted 
immunity for testimony given in such an investigation.

It is not at all significant, therefore, that Congress, 
while “remedying” the Armour holding that immunity 
could be obtained from testimony which was unsworn 
and voluntary, did not “remedy” the holding that immu-
nity could result from testimony given in non judi-
cial investigations conducted by the Commissioner of 
Corporations.

guage, in its context, would not seem to include members or Com-
mittees of Congress. See also H. R. Rep. No. 3797, 59th Cong., 1st 
Sess. Furthermore, even if we were to assume arguendo that the 
Armour decision was based on a construction of the Act of February 
25, 1903, we would be hesitant to accept appellee’s argument that the 
failure of Congress to overrule that construction resulted in an amend-
ment by implication. Amendments by implication, like repeals by im-
plication, are not favored. See 1 Sutherland, Statutory Construction 
(3d ed.) 365-366 (citing cases). As this Court said in Jones v. 
Liberty Glass Co., 332 U. S. 524, 534: “We do not expect Congress 
to make an affirmative move every time a lower court indulges in an 
erroneous interpretation. In short, the original legislative language 
speaks louder than such judicial action.”

13 See United States v. Monia, supra, at 429.
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Congress, in enacting the 1906 statute, did not manifest 
any intent to enlarge the reach of the immunity provi-
sion of the Act of February 25, 1903, to include nonjudi-
cial proceedings. The purpose of the 1906 statute was 
not to define the type of proceeding in which immunity, 
under existing statutes, could be obtained. Its sole pur-
pose was to define the type of testimony for which im-
munity, under existing statutes, could be obtained. This 
is all Congress was asked to do by President Theodore 
Roosevelt in his message recommending the legislation 
which became the 1906 statute. In his message the 
President said:

“It has hitherto been supposed that the immunity 
conferred by existing laws was only upon persons 
who, being subpoenaed, had given testimony or pro-
duced evidence ....

“But Judge Humphrey [the district judge who de-
cided the Armour case] holds that if the Commis-
sioner of Corporations (and therefore if the Inter-
state Commerce Commission), in the course of any 
investigations prescribed by Congress, asks any 
questions of a person, not called as a witness, or asks 
any questions of an officer of a corporation, not called 
as a witness, with regard to the action of the corpo-
ration on a subject out of which prosecutions may 
subsequently arise, then the fact of such questions 
having been asked operates as a bar to the prose-
cution of that person or of that officer of the corpo-
ration for his own misdeeds. Such interpretation 
of the law comes measurably near making the law a 
farce, and I therefore recommend that the Congress 
pass a declaratory act stating its real intention.” 
H. R. Doc. No. 706, 59th Cong., 1st Sess.

The limited purpose of the 1906 Act is also apparent from 
the response made by Senator Knox, the manager of the
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bill which became the 1906 Act,14 to a statement made by 
Senator Daniel, a critic of immunity legislation. Senator 
Daniel said:

“I suppose that the bill under consideration as it 
reads now applies only to persons who testify in a 
judicial proceeding or to those who are responding 
to some body such as a Congressional committee that 
has the right to enforce an answer from a witness.15

“I should like very much to hear from the patron 
of this bill some statement as to the present state of 
the law and as to the benefits to be derived from the 
bill.”

Senator Knox responded as follows:
“Mr. President, the purpose of this bill is clear, 

and its range is not very broad. It is not intended 
to cover all disputed provisions as to the rights of 
witnesses under any circumstances, except those 
enumerated in the bill itself. . . .

“Mr. President, the whole purpose of this bill is 
to define the right of the witness as we thought it 
was defined in the statute which I have read, and to 
say, as the statute said, but to say it even more 
clearly and emphatically, that the immunity shall 

14 The Senate version of the bill prevailed in conference and was 
adopted. See H. R. Rep. No. 5049, 59th Cong., 1st Sess.

15 Senator Daniel’s supposition that the 1906 Act “applies” to 
congressional committees was probably based on the erroneous 
assumption that the 1906 Act, in addition to amending the Acts to 
which it made specific reference, see note 9, supra, also amended 12 
Stat. 333 which provided that: “the testimony of a witness examined 
and testifying before either House of Congress, or any committee 
of either House of Congress, shall not be used as evidence in any 
criminal proceeding against such witness in any court of justice . . . .” 
This statute was superseded in 1954 by 68 Stat. 745, 18 IT. S. C. 
§ 3486.
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only extend to witnesses who have been subpoenaed 
to produce books and papers or subpoenaed to give 
testimony. The essence of the whole act is found in 
lines 18, 19, and 20, on page 2, which read that these 
immunity provisions—only the immunity provisions 
under the interstate commerce act and under the 
Commerce and Labor act, not the general immu-
nity that the citizen enjoys in judicial proceedings, 
but merely in relation to the proceedings of these two 
great bureaus of the Government—‘shall extend only 
to a natural person.’ That is, that a corporation is 
not to have the benefit of the immunity provisions, 
but they—‘shall extend only to a natural person who, 
in obedience to a subpoena, gives testimony under 
oath or produces evidence, documentary or other-
wise, under oath.’ ” 40 Cong. Rec. 7657-7658.16

This Court in United States v. Monia, 317 U. S. 424, 
429-430, recognized that “the sole purpose” of the 1906 
statute was to limit immunity to persons “who, in obedi-
ence to a subpoena, testified or produced evidence under 
oath,” so that the decision whether or not to grant im-
munity would be that of the appropriate “Government 
officials,” rather than of private citizens anticipating 
indictment.17

16 Although the 1906 amendment referred to the Act of February 
25, 1903, along with other immunity statutes, in limiting immu-
nity to persons testifying under oath and in response to subpoena, 
Senator Knox was correct in suggesting that the Amendment would 
have little, if any, application to judicial testimony which is commonly 
sworn and subpoenaed.

17 In Monia, which involved a grand jury investigation, the appro-
priate “Government officials” were the Attorney General and his 
subordinates. In Armour the appropriate government official was 
the Commissioner of Corporations. Congress may of course desig-
nate its own members as appropriate officials, as it has in fact done 
in certain limited situations not here involved, see note 18, infra.

It is true that the Monia opinion, with regard to the issue raised 
in that case, considered the 1903 Act as having the same effect as 
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We conclude, therefore, that the 1906 statute did not, 
either expressly or implicitly, extend the immunity pro-
vision of the Act of February 25, 1903, to include non-
judicial proceedings. The 1906 Act simply limited im-
munity to persons testifying under oath and in response 
to subpoena.

Our decision today is based solely on the language and 
legislative history of the relevant congressional enact-
ments. Congress has extended immunity, with careful 
safeguards, to persons testifying before congressional 
committees in certain limited situations not here in-
volved.18 Where Congress, however, has limited immu-
nity to persons testifying in judicial proceedings, as it 
has plainly done here, it is not for the courts to extend 
the scope of the immunity.

The District Court erred, therefore, in holding that 
appellee’s testimony before a congressional subcommittee 
had immunized him from prosecution. The judgment 
dismissing the indictment is reversed and the case re-
manded for proceedings in conformity with this opinion.

It is so ordered.

Mr . Justice  Black , with whom Mr . Justice  Douglas  
joins, dissenting.

The appellee was indicted for conspiracy 1 and viola-
tion of § 1 of the Sherman Act2 shortly after he had 

the Interstate Commerce Act. The issue in that case was whether 
a witness was required to claim his privilege against self-incrimina- 
tion as a condition of obtaining immunity. It is undisputed that the 
1906 Act standardized the rules relating to the types of testimony 
which would be privileged under the Interstate Commerce Act, the 
Commerce and Labor Act, and the Act of February 25, 1903. The 
1906 Act did not, however, standardize (or alter) the types of pro-
ceedings in which immunity could be obtained.

18 See Immunity Act of 1954, 68 Stat. 745, 18 U. S. C. § 3486.
1 62 Stat. 701, 18 U. S. C. § 371.
2 26 Stat. 209, as amended, 15 U. S. C. § 1.
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appeared and testified about the alleged violation before a 
Committee of Congress in obedience to its subpoena. 
The District Court dismissed the indictment on the 
ground that the prosecution was barred by the Antitrust 
Immunity Act of February 25, 1903,3 as amended in 
1906.4 The Immunity Act provides:

“. . . no person shall be prosecuted or be subjected 
to any penalty or forfeiture for or on account of any 
transaction, matter, or thing concerning which he 
may testify or produce evidence, documentary or 
otherwise, in any proceeding, suit, or prosecution 
under said [Interstate Commerce or Antitrust5] 
Acts . . .

The 1903 Act was amended in 1906 so as to limit its appli-
cation “only to a natural person who, in obedience to a 
subpoena, gives testimony under oath or produces evi-
dence, documentary or otherwise, under oath.” The 
Court holds that the word “proceeding” in the 1903 Act 
“applies only to persons testifying in judicial proceed-
ings.” This narrow and grudging interpretation of the 
Act is, in my judgment, not justified by either the 
language or the history of the legislation.

The Court appears to find much comfort for its holding 
in the Act’s language appropriating funds to the Attor-
ney General for the employment of special counsel and 
agents of the Department of Justice “to conduct proceed-
ings, suits, and prosecutions under said [Interstate Com-
merce or Antitrust] Acts in the courts of the United

3 32 Stat. 854, 904, 15 U. S. C. § 32.
4 34 Stat. 798, 15 U. S. C. § 33.
5 The Acts with respect to which immunity from prosecution was 

given are the Interstate Commerce Act, 24 Stat. 379, as amended, 
49 U. S. C. §§ 1-27, 41-43, 301-327, the Sherman Act, 26 Stat. 209, 
as amended, 15 U. S. C. §§ 1-7, and the antitrust provisions of the 
Wilson Tariff Act of 1894, §§ 73-76, 28 Stat. 509, 570, as amended, 
15 U. S. C. §§8-11.
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States.” The Immunity Act itself was appended to the 
appropriation language following the word “Provided.” 
But the appropriation provision was merely utilized as a 
legislative vehicle for passage of the substantive Immunity 
Act in the form of a proviso. The language after the word 
“Provided” is a separate and distinct immunity enact-
ment, itself part of an immunity program enacted by Con-
gress in 1903 in order to aid in the enforcement of the 
Antitrust Acts by compelling witnesses to testify upon 
this broad statutory promise of immunity by the Govern-
ment.6 This immunity provision of the 1903 enactment 
is complete in itself, independent of the appropriation 
provision. In fact, so independent is the immunity pro-
vision, that in the codification of the statute, 15 U. S. C. 
§ 32, the appropriation provision has been dropped alto-
gether, making the majority’s effort to limit the immunity 
provision’s language by that of the appropriation provi-
sion even more strained. Therefore the 1903 Act, as 
amended in 1906, clearly—unless the meaning of its 
language is to be amended by judicial decree—stands as 
a lasting obligation upon the Government to give com-
plete immunity to a witness who testifies “in obedience 
to a subpoena . . . under oath,” not merely in a “suit, 
or prosecution under said Acts” but “in any proceed-
ing . . . under said [Interstate Commerce or Antitrust] 
Acts.” The word “proceeding,” broad enough to include 
testimony before a grand jury, Hale v. Henkel, 201 U. S. 
43, is also broad enough to include testimony given under 
oath in obedience to a subpoena before any federal agency 
or legislative committee investigating antitrust violations.

6 See also the identical immunity provisions in the Commerce and 
Labor Act of February 14, 1903, § 6, 32 Stat. 825, 828, incorporating 
by reference Compulsory Testimony Amendment of 1893 to the 
Interstate Commerce Act, 27 Stat. 443, 49 U. S. C. § 46, and in the 
Elkins Amendment to the Interstate Commerce Act, Act of February 
19, 1903, § 3, 32 Stat. 847, 848, 49 U. S. C. §§ 41-43.
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The historical setting of the 1903 Immunity Act shows, 
I think, beyond any shadow of a doubt, that the word 
“proceeding” was deliberately chosen in order to provide 
a grant of immunity for testimony concerning antitrust 
violations given before investigatory agencies that were 
wholly nonjudicial. During the month of February 1903, 
Congress also passed an Act, including provisions for im-
munity, which established the Department of Commerce 
and Labor and conferred upon the Commissioner of Cor-
porations (an official of the Department of Commerce and 
Labor) the investigatory powers possessed by the Inter-
state Commerce Commission. 32 Stat. 825, 828. See 
also 32 Stat. 847, 848. Soon after the 1903 legislation was 
passed, officers of Armour & Company testified voluntar-
ily before the Commissioner of Corporations concerning 
antitrust violations. The company and the officers were 
later indicted by a federal grand jury for violation of the 
Sherman Act. United States District Judge Humphrey 
in 1905, in United States v. Armour Ac Co., 142 F. 808 
(D. C. N. D. Ill.), directed a verdict for the individual 
defendants on the ground that the Antitrust Immunity 
Act of February 25, 1903, gave individuals who testified 
before the Commissioner of Corporations complete im-
munity from prosecution. The district judge held that 
this immunity was granted both by that Act (the Act 
here in question) and by the Commerce and Labor Act 
of 1903, supra. As to the applicability of the Act before 
us, he said:

“If it shall be said that the act of February 14, 
1903, establishing the Department of Commerce and 
Labor, allows immunity to the witness only upon the 
conditions urged by the government, viz., that he 
shall have resisted until regularly subpoenaed and 
sworn, no such contention can fairly be made as to 
the immunity clause of the act of February 25,
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1903. ... It is contended that . . . the defend-
ants are entitled to immunity under the independent 
and unconditional act of February 25, 1903, and I 
am of opinion that they are so entitled.” 7

Judge Humphrey held that both the Commerce and Labor 
Act and the Antitrust Immunity Act now before us 
granted complete immunity. His holding as to the lat-
ter Act cannot be dismissed, as the Court attempts to do, 
by calling it “dictum.”

The subsequent legislative treatment of the Antitrust 
Immunity Act of 1903 supports Judge Humphrey’s hold-
ing that the complete immunity which that Act granted 
was not limited to testimony given in judicial proceedings 
only. The part of Judge Humphrey’s opinion that caused 
great concern to the Government was his holding that 
witnesses obtained complete immunity from prosecution 
based on their testimony even though they had not been 
subpoenaed or put under oath. This concern prompted 
President Theodore Roosevelt to send a message to Con-
gress requesting that the law be amended in this respect. 
The President’s message specifically showed that he did 
not want to take away the immunity of witnesses who 
testified or produced documentary evidence, but simply 
wanted the law to grant immunity only to witnesses who 
appeared under subpoena and testified under oath—that 
is, those who were compelled to testify. Showing that 
this was his only objection to Judge Humphrey’s holding, 
the President in his message told the Congress:

“It is of course necessary, under the Constitution and 
the laws, that persons who give testimony or produce 
evidence as witnesses should receive immunity from 
prosecution.” 8

7142 F., at 826.
8 Message of the President, H. R. Doc. No. 706, 59th Cong., 1st 

Sess., p. 2.

729-256 0-65-12
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Without at all attempting to limit the kinds of “pro-
ceeding” in which the witness can earn the promised im-
munity, Congress followed the President’s suggestion and 
provided in the 1906 amendment to the 1903 Immunity 
Act now before us that the immunity would apply only to 
individuals testifying in obedience to subpoena and under 
oath. After thorough scrutiny of the Armour decision, 
Congress, agreeing with President Roosevelt, made no 
move to change the part of the holding which stated flatly 
that the antitrust immunity provision of the Act of Feb-
ruary 25, 1903, applied to witnesses testifying before the 
Commissioner of Corporations, and so was not limited to 
“judicial proceedings.” And this part of the Armour 
holding did not pass unnoticed, for Congressman Little-
field, who presented to the House of Representatives the 
Attorney General’s request for an amendment to the Anti-
trust Immunity Act, told the House:

“Perhaps I ought to say that, in my judgment, the 
legislation upon which Judge Humphrey largely 
based his ruling was not the act relating to interstate 
commerce, under which the Interstate Commerce 
Commission acts, nor the act creating the Bureau of 
Corporations, under which the Commissioner of Cor-
porations acts, but probably the resolution appro-
priating $500,000, which contained a very broad and 
loosely drawn provision in relation to immunity. I 
am not authorized to say upon what the judge based 
his decision; but having read what he did say, it is 
rather my judgment that he was controlled in his 
conclusion very largely by the language contained in 
that appropriation, which was, in my judgment, very 
much broader than is found in the interstate-com-
merce act or in the act creating the Department of 
Commerce and Labor.” 9

9 40 Cong. Rec. 8738.
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And in the Senate debate on the 1906 amendment, Sen-
ator Daniel expressed an understanding which no one 
questioned:

“I suppose that the bill under consideration as it 
reads now applies only to persons who testify in a 
judicial proceeding or to those who are responding 
to some body such as a Congressional committee that 
has the right to enforce an answer from a witness.” 10 11 

Senator Knox, the manager of the amendment in the 
Senate, thereupon explained the bill to Senator Daniel 
in detail, never contradicting what Senator Daniel had 
said on this point. Neither Congressman Littlefield, Sen-
ator Daniel, Senator Knox, nor any other member of 
Congress suggested altering the Armour holding that the 
Antitrust Immunity Act of 1903 was not limited to judi-
cial proceedings—none, in fact, ever questioned it— 
because that holding, it may fairly be inferred, correctly 
read the intent of an almost identical Congress in passing 
the Act three years earlier.11

From that day until this no one seems ever to have 
doubted that this reading of the 1903 Antitrust Immunity 
Act was correct. In fact, in 1942 this Court obviously 
read the statute the same way in United States v. Monia, 
317 U. S. 424. Monia and another claimed complete im-
munity under that Act as amended in 1906 because they 
had testified before a federal grand jury inquiring into 
alleged violations of the federal antitrust laws. The Act 

1040 Cong. Rec. 7657 (emphasis supplied).
111 agree with the Court that Congress in the 1906 statute did not 

“manifest any intent to enlarge the reach of the immunity provision 
of the Act of February 25, 1903, to include nonjudicial proceedings.” 
Ante, p. 104. But the Act of 1903, as pointed out above, clearly 
applied to nonjudicial proceedings without any enlargement; it was 
never limited to judicial “proceedings,” but granted complete immu-
nity to witnesses who testified before governmental agencies other 
than those that could be called judicial.
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was fully considered in the majority opinion by Mr. Jus-
tice Roberts and in the dissenting opinion of Mr. Justice 
Frankfurter. Not only was there in that case no intima-
tion that the immunity provided in the Act was for testi-
mony given before judicial agencies only, but both 
opinions went on a precisely opposite assumption. In 
holding that the Act gave immunity even to a witness 
who had not asserted his Fifth Amendment privilege 
against being compelled to testify against himself, Mr. 
Justice Roberts speaking for the Court treated the 1903 
Act before us as covering the same kinds of “proceedings” 
as the immunity provisions of the Interstate Commerce 
Act, as amended in 1893,12 which gave a complete im-
munity for testimony given before the Commission. 
Moreover, in his detailed dissent Mr. Justice Frankfurter 
referred at length to the immunity provisions contained 
in various statutes establishing governmental agencies 
both before and after the passage of the 1903 Act, such 
as the Securities Act,13 the Public Utility Holding Com-
pany Act,14 the Motor Carrier Act,15 the Fair Labor 
Standards Act,16 and various others. 317 U. S. 424, 431. 
Surely all these were not cited in the belief that the 
1903 Act related to testimony given before judicial 
bodies only. It is plain beyond doubt that they were 
referred to on the assumption that the 1903 Act granted 
whatever immunity it did, not merely for testimony given 
before judicial bodies, but for testimony given before all 
the various governmental agencies that subpoena wit-
nesses to give evidence before them on antitrust matters.

The Antitrust Immunity Act of 1903 was passed at a 
time when the fear of prosecution was making testi-

12 27 Stat. 443, 49 U. S. C. § 46.
13 48 Stat. 74, 87, 15 U. S. C. § 77v (c).
14 49 Stat. 803, 832, 15 U. S. C. § 79r.
15 49 Stat. 543, 550, 49 U. S. C. § 305 (d).
16 52 Stat. 1060, 1065, 29 U. S. C. § 209.
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mony from witnesses often impossible to obtain and 
thereby impeding enforcement of the antitrust laws. It 
was passed by a Congress friendly to those laws, not to 
frustrate but to help enforce them.17 Whether it was a 
wise or, in the case of an unwilling witness, constitu-
tionally legitimate 18 means for Congress to use in seeking 
that goal is not the issue in this case. Wise or unwise, it 
was a solemn promise made by Congress which I think 
the Government should keep, just as I thought that the 
Government should have been compelled to keep a 
solemn promise of immunity made by the Secretary of 
the Treasury in Shotwell Mfg. Co. v. United States, 371 
U. S. 341, 367 (dissenting opinion). The very fact that 
the Court must labor so long and hard to reach its result 
is in my judgment strong evidence that that result should 
not have been reached, for I think that when the Gov-
ernment makes an obligation in broad terms on which 
individuals have a reasonable right to rely, it should not 
seek to have all doubts resolved in its own favor against 
the private citizens who have taken it at its word. 
Important as I believe the antitrust laws to be, I believe 
it is more important still that there should be no room 
for anyone to doubt that when the Government makes a 
promise, it keeps it. Cf. Federal Power Comm’n v. 
Tuscarora Indian Nation, 362 U. S. 99, 124 (dissenting 
opinion).

I would affirm the judgment.

Mr . Justic e  Douglas , with whom Mr . Justic e  Black  
concurs, dissenting.

I am inclined to construe this Immunity Act more 
in harmony with its literal language than is the Court;

17 See 36 Cong. Rec. 411-419. The provision was not debated in 
the Senate. See id., 989-990.

18 Compare Ullmann v. United States, 350 U. S. 422, 440 (dis-
senting opinion).



116 OCTOBER TERM, 1963.

Dou gl as , J., dissenting. 377 U. S.

and the reasons I do so are in part those stated by Mr . 
Just ice  Black  and in part the nature of the modern 
congressional committee. The trial-nature of the mod-
ern investigating committee argues strongly for a con-
struction of this Act that gives immunity to one subjected 
to scrutiny and probing under the full glare of today’s 
hearing methods.

Congressional investigations as they have evolved, are 
in practice “proceedings” of a grave nature so far as indi-
vidual liberties are concerned. Not all committee hear-
ings are “trials” of the witness; not all committee hearings 
are televised or broadcast; and so far as appears this 
witness was not subjected to any such ordeal.1 But the 
problem with which we deal concerns not a particular 
committee nor a particular hearing but the generalized 
meaning of “proceeding” as used in the Act of February 
25, 1903.

Courts cannot enjoin a committee from questioning a 
witness anymore than they can enjoin passage of a pal-
pably unconstitutional bill. See Nelson v. United States, 
93 U. S. App. D. C. 14, 208 F. 2d 505. But courts, know-
ing the manner in which committees often operate, are 
properly alert either in denying legal effect to what has 
been done or in taking other steps protective of the rights 
of the accused.1 2 See Nelson v. United States, 93 U. S. 
App. D. C., at 22, 208 F. 2d, at 513. That is one reason 
why I would not import any ambiguities into this Immu-
nity Act to the disadvantage of the accused.

The present investigation was in my view a “proceed-
ing, suit, or prosecution” under the antitrust laws within

1 Respondent’s testimony before the Committee appears in 
Hearings, Special Subcommittee of the House Select Committee on 
Small Business, 86th Cong., 2d Sess., pursuant to H. Res. 51, Pt. IV, 
pp. 665-700.

2 For analogous instances of the alertness of the Court to protect 
an accused against the effect of pretrial publicity, see Irvin v. Dowd, 
366 U. S. 717; Rideau v. Louisiana, 373 U. S. 723.
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the meaning of the Act of February 25, 1903. The House 
Committee before which Welden testified was trenching 
on the same ground as the present antitrust prosecution. 
Its power to proceed derived of course from the Legisla-
tive Reorganization Act of 1946, 60 Stat. 812, the Rules 
and Regulations of the House, or a Special Resolution. 
The power to investigate extends to the manner in which 
laws are being administered and to the need for new laws. 
Watkins v. United States, 354 U. S. 178, 187. The ques-
tions put by the House Committee were allowable, as 
they clearly were, only because they pertained to the 
manner in which the antitrust laws were operating or to 
the need for more effective laws. They were therefore 
“under” the antitrust laws.

We have repeatedly said that a congressional investiga-
tion which exposes for exposure’s sake or which is 
“conducted solely for the personal aggrandizement of the 
investigators or to ‘punish’ those investigated is indefen-
sible.” Watkins v. United States, 354 U. S., at 187. 
Congress is not a law enforcement agency; that power is 
entrusted to the Executive. Congress is not a trial 
agency; that power is entrusted to the Judiciary. Some 
elements of a “fair” hearing are provided by Committee 
Rules (Yellin v. United States, 374 U. S. 109); some 
by constitutional requirements. By reason of the First 
Amendment Congress, being unable to abridge freedom of 
speech or freedom of the press, may not probe into what 
a witness reads (cf. United States n . Rumely, 345 U. S. 
41), or why a publisher chose one editorial policy rather 
than another. Since by reason of the First Amendment 
Congress may make no law “prohibiting the free exercise” 
of religion, it may not enter the field through investigation 
and probe the minds of witnesses as to whether they go to 
church or to the confessional regularly, why they chose 
this church rather than that one, etc. By reason of the 
Self-Incrimination Clause of the Fifth Amendment, wit-
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nesses may refuse to answer certain questions. See Quinn 
v. United States, 349 U. S. 155; Emspak v. United States, 
349 U. S. 190; Bart v. United States, 349 U. S. 219.

There are other limitations. “The Senate, for instance, 
could not compel a witness to testify in a Senate investi-
gation whose sole and avowed purpose was to determine 
whether a particular federal official should be impeached, 
since only the House can impeach. The House could not 
force a witness to testify in a House investigation whose 
sole and avowed purpose was to decide the guilt of a per-
son already impeached, or to determine whether or not 
a treaty should be ratified, since the Constitution en-
trusts these functions to the Senate. Neither House 
could conduct an investigation for the sole and avowed 
purpose of determining whether an official of the State 
of New York should be impeached, since that determina-
tion is reserved to the Legislature of that State.” Snee, 
Televising Congressional Hearings, 42 Geo. L. J. 1, 9 
(1953).

In these and other related ways, congressional commit-
tees are fenced in. Yet in the view of some of us the 
tendency has been to trench on First Amendment rights. 
See Braden v. United States, 365 U. S. 431; Wilkinson v. 
United States, 365 U. S. 399; Barenblatt v. United States, 
360 U. S. 109; Gibson v. Florida Legislative Comm., 
372 U. S. 539. There was a time when a committee, 
knowing that a witness would not answer a question by 
reason of the Fifth Amendment, would not put the ques-
tion to him. Today, witnesses who invoke the Fifth 
Amendment at the threshold have been minutely exam-
ined, apparently to see how many times they can be forced 
to invoke it.3 Hearings have indeed often become a spec-

3 See Hearings before Senate Committee on Rules and Adminis-
tration on Financial or Business Interests of Officers or Employees 
of the Senate, 88th Cong., 1st and 2d Sess., pp. 1337-1363 (Robert G. 
Baker); Hearings before Senate Select Committee on Improper 



UNITED STATES v. WELDEN. 119

95 Doug la s , J., dissenting.

taele,4 some of the reasons being succinctly stated by the 
experienced Chairman of the Senate Committee on 
Government Operations, and head of the Permanent 
Committee on Investigations, Senator McClellan of 
Arkansas:

“First let me say that the primary purpose and 
actually the only legitimate purpose for such hear-
ings must be a legislative purpose, but out of that 
also flows the opportunity to disseminate informa-
tion of great value and advantage to the public. 
Because the public of course is interested in legisla-
tion and upon what you premise it—upon what is the 
need for it. It all fits in. Now my position has 
been, and there are those, who, I’m sure, disagree 
with me, when we hold a public hearing it is public. 
Those who have the opportunity, who can conven-
iently at some times attend in person and witness 
everything that occurs—the press is present to make 
a reporting on what occurs—radio is there to dis-
seminate the information as it is produced—I can see 
no good reason for barring television. That too is 
a media of communication, and in my judgment 
sometimes is the most effective, next to actually be-
ing present in person and witnessing what has oc-
curred. So I have always felt that if the press is to 
be present, radio coverage is to be given, the tele-
vision is entitled to the same privileges. I do think 
that the lights being on is a distraction—I think the 
lights should be turned off and we have always ob-
served that except where a man is simply taking the

Activities in the Labor or Management Field, 85th Cong., 1st Sess., 
pp. 1511-1578, 1654-1684, 2038-2047, 2374-2405 (Dave Beck); Beck 
v. Washington, 369 U. S. 541, 583-587 (dissenting opinion).

4 Barth, Government by Investigation (1955), p. 81; Rogge, The 
First and the Fifth (1960), p. 204; American Bar Association, Report 
on Congressional Investigations (1954).
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fifth amendment. If he’s taking the fifth amend-
ment and reading from a card, the light helps him to 
see to read the script on the card and I don’t see any 
reason to turn them off.” 5

A strong case has been made for holding these 
“spectacles” to be out of bounds:

“1. The use of these publicity media bears no real 
and substantial relation to any legitimate purpose of 
a congressional investigating committee. Yet, it 
constitutes a substantial restraint upon the liberty 
of an unwilling witness. Hence to force him to tes-
tify before these media exceeds the constitutional 
bounds of the investigating power; the attempt to 
do so, and a fortiori punishment under R. S. 102 
(1875), 2 U. S. C. § 192 (1946 ed.) is therefore a 
denial of substantive due process under the Fifth 
Amendment.

“2. The use of these media creates an atmosphere 
in which it is normally unfair to compel the testi-
mony of an unwilling witness, and in which rights 
guaranteed by the Constitution are placed in jeop-
ardy. Hence to use these media, without reason-
able necessity, constitutes a denial of procedural due 
process under the same Amendment.” 6

President Truman condemned “spectacles” of that 
kind. His specific objection was directed to the televised 
hearings by the Kefauver Committee in 1951:

“The President is most seriously concerned. The 
trouble with television, he said, is that a man is held 
before cameras and 40,000,000 people more or less

5 Metropolitan Broadcasting, “Opinion in the Capital,” Interview 
with Senator John McClellan, March 1, 1964. For a like defense of 
televised hearings see Senator Kefauver, 97 Cong. Rec. 9777 et seq.

6 Snee, Televising Congressional Hearings, 42 Geo. L. J. 1, 2-3 
(1953).



UNITED STATES v. WELDEN. 121

95 Dou gl as , J., dissenting.

hear him charged with so and so, and the public, 
untrained generally with evaluating the presentation 
of evidence, is inclined to think him guilty just 
because he is charged.

“It is the very negation of judicial process, with 
the committee acting as prosecutor and defense and 
the public acting as the jury.” 7

Alan Barth reviewed the nature of the “legislative 
trial”:

“The legislative trial carries with it sanctions of a 
severe order. It is, to begin with, unimpeded by any

7 White House Press Release, as quoted by Chicago Daily News, 
June 27, 1951, p. 49, col. 5, and quoted in Snee, supra, note 6, at 2.

Congressman Magee said in 97 Cong. Rec. A1145: . . there is
no more reason for televising crime investigations than there is in 
televising criminal trials. Of necessity, many of our criminal cases 
develop lurid and obscene testimony. Some of it is unfit to put in 
public print. Certainly it is unfit to go out over the air waves. 
Many witnesses would despair at the thought of testifying when they 
were being viewed by television. It is bad enough for a timid wit-
ness to face a small courtroom of spectators; but it would be far 
worse if that person knew that he or she was being spied upon by 
television addicts all over the Nation. Certainly it would not be 
conducive to clear thought or expression. I cannot feel that the 
courts will ever force witnesses to subject themselves to this needless 
procedure. To me the whole idea is inane and repulsive. It would 
bring the Congress to a new low level in public esteem. The dignity 
of the courtroom would become only a memory while its sacred por-
tals became a testing ground for the future Faye Emersons and Jim-
mie Durantes.” And see Gossett, Justice and TV, 38 A. B. A. J. 15 
(1952); Yesawich, Televising & Broadcasting Trials, 37 Cornell 
L. Q. 701 (1952); Arnold, Mob Justice and Television, 12 Fed. 
Com. B. J. 4 (1951); Klots, Trial by Television, Harper’s, October 
1951, 90; Report of the Special Committee on Televising and Broad-
casting, 77 Rep. A. B. A., p. 607 et seq. (1952).

Telecasting and broadcasting of committee hearings are banned by 
the House. See 98 Cong. Rec. 1334-1335, 1443, 1567-1571, 1689- 
1691, 1949-1952, 5394-5395, A1152-A1153, A1176, A1180, A1196, 
A1227; 108 Cong. Rec. 267-269.
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statute of limitations; an error committed in the 
1930s may be judged in the 1950s—and without any 
allowance whatever for altered conditions or a 
changed political climate. Defendants may be sub-
jected to double or triple jeopardy, that is, they may 
be tried by different committees for the same deed. 
The punishments meted out are uninhibited by any 
sort of criminal code. Persons convicted in the 
courts of Congress may not suffer imprisonment, but 
they are likely to be subjected, in addition to loss of 
reputation, to a black-listing which may effectively 
deny them any means of gaining a livelihood.” 8

Barth goes on to say:
“The legislative trial serves three distinct though 

related purposes: (1) it can be used to punish con-
duct which is not criminal; (2) it can be used to pun-
ish supposedly criminal conduct in the absence of 
evidence requisite to conviction in a court of law; 
and (3) it can be used to drive or trap persons sus-
pected of ‘disloyalty’ into committing some collateral 
crime such as perjury or contempt of Congress, which 
can then be subjected to punishment through a 
judicial proceeding.” 9

Benjamin V. Cohen has shown why the legislative trial 
has no place in our system:

“There is no excuse for congressional committees 
acting as ‘people’s courts’ following totalitarian 
patterns.

“Legislative trials, since the trial of Socrates, 
have had an odious history. Legislative trials com-
bine the functions of prosecutor and judge and 
deny to the accused the right to impartial and 
independent judgment. Legislative trials are sub-

8 Op. cit., supra, note 4, at 82.
9 Id., at 83.
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ject to the influence of partisanship, passion and 
prejudice. Legislative trials are political trials. Let 
us remember that in the past legislative justice has 
tended to degenerate into mob injustice.” 10 11

The legislative “trial” is a phenomenon that Senator 
Cain once described as a committee “running wild,” 
becoming “victims of a wave of emotion which they 
created, but over which they had no control.” 11

Some may see wisdom in this modern kind of “trial by 
committee,” so to speak, with committees and prosecutors 
competing for victims. But the more I see of the awe-
some power of government to ruin people, to drive them 
from public life, to brand them forever as undesirable, 
the deeper I feel that protective measures are needed. I 
speak now not of constitutional power, but of the manner 
in which a statute should be read. I therefore incline 
to construe the Immunity Act freely to hold that he who 
runs the gantlet of a committee cannot be “tried” again.

10 When Men Fear to Speak, Freedom Withers on the Vine, Ad-
dress, Indiana B’nai B’rith Convention, Sept. 27, 1953. See Delaney 
v. United States, 199 F. 2d 107, 113, where the Court of Appeals in 
setting aside a conviction said:

“This is not a case of pre-trial publicity of damaging material, 
tending to indicate the guilt of a defendant, dug up by the initiative 
and private enterprise of newspapers. Here the United States, 
through its legislative department, by means of an open committee 
hearing held shortly before the trial of a pending indictment, caused 
and stimulated this massive pre-trial publicity, on a nationwide scale. 
Some of this evidence was indicative of Delaney’s guilt of the offenses 
charged in the indictment. Some of the damaging evidence would 
not be admissible at the forthcoming trial, because it related to 
alleged criminal derelictions and official misconduct outside the scope 
of the charges in the indictment. None of the testimony of wit-
nesses heard at the committee hearing ran the gantlet of defense 
cross-examination. Nor was the published evidence tempered, chal-
lenged, or minimized by evidence offered by the accused.” See 
Nelson v. United States, 93 U. S. App. D. C. 14, 208 F. 2d 505.

11 97 Cong. Rec. 9768.
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378 REALTY CORP, et  al . v . NEW YORK CITY 
RENT AND REHABILITATION 

ADMINISTRATION et  al .

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 845. Decided April 20, 1964.

Appeal dismissed for want of a substantial federal question.
Reported below: 13 N. Y. 2d 902,193 N. E. 2d 510.

Harris L. Present and Irving S. Freedman for appel-
lants.

Beatrice Shainswit for appellees.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

VOKES ET AL. V. CITY OF CHICAGO.

APPEAL FROM THE SUPREME COURT OF ILLINOIS.

No. 855. Decided April 20, 1964.

Appeal dismissed for want of a substantial federal question.
Reported below: 28 Ill. 2d 475, 193 N. E. 2d 40.

Charles A. Bellows for appellants.
John C. Melaniphy, Sydney R. Drebin and Robert J. 

Collins for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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SANDERS v. ALABAMA.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF ALABAMA.

No. 856, Misc. Decided April 20, 1964.

Certiorari granted and judgment reversed.

Petitioner pro se.
Richmond M. Flowers, Attorney General of Alabama, 

and David W. Clark, Assistant Attorney General, for 
respondent.

Per  Curiam .
The motion for leave to proceed in forma pauperis and 

the petition for writ of certiorari are granted. The judg-
ment is reversed. Gideon v. Wainwright, 372 U. S. 335; 
Draper v. Washington, 372 U. S. 487; Douglas v. Cali-
fornia, 372 U. S. 353.
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HATTIESBURG BUILDING & TRADES COUNCIL 
ET AL. V. BROOME, DOING BUSINESS AS BROOME

CONSTRUCTION & MAINTENANCE 
CO., ET AL.

ON PETITION FOR WRIT OF CERTIORARI TO THE SUPREME 
COURT OF MISSISSIPPI.

No. 669. Decided April 27, 1964.

State court had no jurisdiction to enjoin' the arguably unfair labor 
practice of union picketing at a secondary employer’s premises 
since the National Labor Relations Board had jurisdiction, its 
standards being satisfied by reference to the operations of either 
the primary, or as here, the secondary employer.

Certiorari granted; 247 Miss. 458, 153 So. 2d 695, reversed.

Ralph N. Jackson for petitioners.
Richard C. Keenan for respondents.
Solicitor General Cox, Arnold Ordman, Dominick L. 

Manoli and Norton J. Come for the United States, as 
amicus curiae, in support of the petition.

Per  Curiam .
After finding that the primary employer was not in 

commerce and ruling that the pre-emption rule of San 
Diego Building Trades Council v. Garmon, 359 U. S. 236, 
was therefore not applicable, the state court enjoined 
picketing at the premises of the secondary employer. 
The judgment must be reversed. The jurisdictional 
standards established by the National Labor Relations 
Board (see 23 N. L. R. B. Ann. Rep. 8 (1958)) may be 
satisfied by reference to the business operations of either 
the primary or the secondary employer. Truck Drivers 
Local No. 649, 93 N. L. R. B. 386; Teamsters Local No. 
554, HO N. L. R. B. 1769; Madison Bldg. & Const. Trades 
Council, 134 N. L. R. B. 517. Here, as the record clearly
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shows, the secondary employer’s operations met the juris-
dictional requirements. Since the union’s activities in 
this case were arguably an unfair labor practice, Sailors’ 
Union of the Pacific, 92 N. L. R. B. 547, the state court 
had no jurisdiction to issue the injunction. San Diego 
Building Trades Council v. Garmon, 359 U. S. 236; Con-
struction Laborers v. Curry, 371 U. S. 542. Accordingly, 
the petition for certiorari is granted and the judgment is 
reversed.

729-256 0-65-13
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CICKELLI v. OHIO.

APPEAL FROM THE SUPREME COURT OF OHIO.

No. 791. Decided April 27, 1964.

Appeal dismissed and certiorari denied.

James F. Bell for appellant.
Lynn B. Griffith, Jr. for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is dis-

missed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied.

MICHELL v. LOUISIANA BOARD OF 
OPTOMETRY EXAMINERS.

APPEAL FROM THE SUPREME COURT OF LOUISIANA.

No. 890. Decided April 27, 1964.

Appeal dismissed for want of a substantial federal question.
Reported below: 245 La. 1, 156 So. 2d 457.

Thomas J. Meunier for appellant.

Per  Curiam .
The appeal is dismissed for want of a substantial fed-

eral question.
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COLEMAN v. ALABAMA.

CERTIORARI TO THE SUPREME COURT OF ALABAMA.

No. 583. Argued March 25, 1964.—Decided May 4, 1964.

Petitioner, a Negro convicted of murder, filed a motion for a new 
trial asserting for the first time deprivation of his constitutional 
rights through systematic exclusion of Negroes from the grand and 
petit juries. The trial judge permitted petitioner to proceed on 
his motion but, relying upon a state requirement that objections 
to the composition of a jury be made before trial, sustained objec-
tions to all questions concerning the alleged jury discrimination and 
denied the motion. The state Supreme Court affirmed, finding no 
sufficient proof of jury discrimination. Held: The practice of 
systematic exclusion, if proved, would entitle petitioner to a new 
trial and since the state Supreme Court decided his constitutional 
claim of jury discrimination on the merits, although petitioner 
had not been allowed to offer evidence to support that claim, peti-
tioner must now be given that opportunity.

276 Ala. 513, 164 So. 2d 704, reversed and remanded.

Michael C. Meltsner, pro hac vice, by special leave of 
Court, argued the cause for petitioner. With him on the 
brief were Jack Greenberg and Orzell Billingsley, Jr.

Leslie Hall, Assistant Attorney General of Alabama, 
argued the cause for respondent. With him on the brief 
was Richmond M. Flowers, Attorney General of Alabama.

Mr . Justice  Clark  delivered the opinion of the Court.
The petitioner, a Negro convicted and sentenced to 

death for murdering a white man, attacks his conviction 
as violative of the Due Process and Equal Protection 
Clauses of the Fourteenth Amendment. He claims that, 
as a result of a long-established practice in the county of 
his conviction, Negroes were arbitrarily and systemati-
cally excluded from sitting on the grand jury which 
indicted him and the petit jury which convicted him.
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The State answers that the claim comes too late, having 
been asserted for the first time by a motion for a new trial. 
Code of Ala. (1958 Recomp.), Tit. 15, §§ 278, 279; Ball 
v. State, 252 Ala. 686, 689, 42 So. 2d 626, 629. Ad-
mittedly, the point was not raised until the filing of the 
motion for a new trial, but the trial judge permitted the 
petitioner to proceed on his motion. However, the judge 
sustained objections to all questions concerning the alleged 
jury discrimination and denied the motion. The Supreme 
Court of Alabama affirmed the conviction, finding that 
petitioner’s claim of jury discrimination was not supported 
by any evidence. We granted certiorari, 375 U. S. 893.

Petitioner was convicted of the first degree murder of 
a white mechanic, the apparent motive being robbery. 
There were no witnesses to the killing and the evidence 
of guilt was circumstantial, based largely upon expert tes-
timony given by the State’s toxicologist. Petitioner was 
represented by court-appointed counsel at trial but he 
obtained new counsel after conviction. In his motion for 
a new trial petitioner alleged that “Negroes qualified for 
jury service in Greene County, Alabama are arbitrarily, 
systematically and intentionally excluded from jury duty 
in violation of rights and privileges guaranteed defendant 
by the Fourteenth Amendment to the United States 
Constitution.”

The petitioner does not attack the reasonableness of 
Alabama’s procedural requirement that objections to 
the composition of juries must be made before trial. 
Nor does he question the validity of such procedures as 
a state ground upon which refusal to consider the ques-
tion might be based. However, in this case the judge 
granted petitioner a hearing on his motion for a new trial 
and permitted him to call two Circuit Solicitors as wit-
nesses to prove his allegations of discrimination. None-
theless, the judge sustained objections to all questions 
concerning systematic discrimination on the ground that
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the point was not raised prior to trial.1 On automatic 
appeal the Supreme Court of Alabama found that the trial 
judge had afforded petitioner “an opportunity on the 
hearing of the motion for a new trial to adduce evidence 
of any systematic exclusion . . . .” However, it found 
further that “none was introduced other than an affidavit i

i «ATTORNEY FOR DEFENDANT: I can ask whether or not 
the law was complied with?

“COURT: Yes. The fact that the law was complied with, that is 
a general question, but the Court will sustain an objection to that 
because the courts have held repeatedly, the Supreme Court of Ala-
bama and the Supreme Court of the United States, that you can not 
go into those matters unless they have been raised properly during 
the trial or in some proceedings prior thereto. That is the reason I 
asked you the question before. The case was tried by Mr. Boggs and 
the Court is familiar with it.

“ATTORNEY FOR DEFENDANT: But I would like to get one 
or two of these questions in the record for the purpose of taking an 
exception to it.

“COURT: You may ask the questions, but the Court will have to 
sustain an objection to them.

“Q. Mr. Boggs, you were present when the Grand Jury, which 
indicted Johnny Coleman, was convened, were you not?

“A. I was.
“Q. How many persons were on that grand jury?
“A. Eighteen.
“Q. Were any negroes on that grand jury?
“SOLICITOR: I object to that, may it please the Court. It is an 

illegal mode of raising that which should have been raised by motion 
to quash the indictment.

“COURT: Sustain the objection.
“ATTORNEY FOR DEFENDANT: I want to ask one more 

question, and then I won’t have any further question to ask—two 
more, your Honor.

“Q. Were there any negroes on the petit jury that tried this 
defendant ?

“SOLICITOR: I object to that, may it please the Court, on the 
ground that it should have been properly raised by motion to quash 
the venire if the Fourteenth Amendment was to be taken advantage 
of in this matter.

“COURT: Sustain the objection.”
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of appellant’s mother that her son was indicted by a grand 
jury composed of white men, and tried and convicted by 
a petit jury composed of twelve white men.”

It appears dear that the motion for a new trial alleged 
a practice of systematic exclusion which, if proved, would 
entitle petitioner to a new trial. Arnold v. North Caro-
lina, 376 U. S. 773 (1964); Eubanks v. Louisiana, 356 
U. S. 584 (1958); Reece v. Georgia, 350 U. S. 85 (1955); 
Hernandez v. Texas, 347 U. S. 475 (1954); Strauder v. 
West Virginia, 100 U. S. 303 (1879). Here petitioner’s 
counsel failed to raise the issue before trial; but the Ala-
bama Supreme Court, apparently acting under the en-
lightened procedure of its automatic appeals statute,2 
did not base its affirmance on this ground but considered 
the claim on the merits and held that the petitioner had 
not met his burden of establishing racial discrimination. 
The court concluded:

“No sufficient proof having been produced at the 
hearing on the motion for a new trial, or at any other 
state of the proceedings, it is clear appellant may not 
now complain. Therefore, we are left under no doubt 
that appellant’s point on systematic exclusion of 
Negroes from the jury rolls in Greene County is not 
well taken.”

2 Code of Alabama (1958 Recomp.), Tit. 15, §382 (10):
“Hearing and determination in appellate court.—In all cases of 

automatic appeals the appellate court may consider, at its discretion, 
any testimony that was seriously prejudicial to the rights of the 
appellant, and may reverse thereon even though no lawful objection 
or exception was made thereto. The appellate court shall consider 
all of the testimony and if upon such consideration is of opinion 
the verdict is so decidedly contrary to the great weight of the evi-
dence as to be wrong and unjust and that upon that ground a new 
trial should be had, the court shall enter an order of reversal of the 
judgment and grant a new trial, though no motion to that effect 
was presented in the court below.”
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Exercising its discretion to permit petitioner to attack 
the exclusion by motion for a new trial, the Supreme Court 
of Alabama decided petitioner’s constitutional claim on 
the merits. The judgment, therefore, “rested upon the 
State Supreme Court’s considered conclusion that the con-
viction resulting in the death sentence was not obtained 
in disregard of the protections secured to the petitioner 
by the Constitution of the United States.” Irvin v. 
Dowd, 359 U. S. 394, 404 (1959). Since the case comes 
here in that posture and the record shows that petitioner 
was not permitted to offer evidence to support his claim, 
the judgment of affirmance must fall. As in Carter v. 
Texas, 177 U. S. 442 (1900), where the state court found 
that “the motion was but a mere tender of the issue, 
unaccompanied by any supporting testimony . . . ,” this 
Court must reverse on the ground that the defendant 
“offered to introduce witnesses to prove the allega-
tions . . . and the court . . . declined to hear any 
evidence upon the subject . . . .” At 448-449.

In light of these considerations, the petitioner is now 
entitled to have his day in court on his allegations of 
systematic exclusion of Negroes from the grand and petit 
juries sitting in his case. The judgment is therefore 
reversed and the case remanded to the Supreme Court 
of Alabama for further proceedings not inconsistent with 
this opinion.

Reversed and remanded.
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MISSOURI PACIFIC RAILROAD CO. v. 
ELMORE & STAHL.

CERTIORARI TO THE SUPREME COURT OF TEXAS.

No. 292. Argued March 3, 1964.—Decided May 4, 1964.

Seeking recovery for damage to an interstate shipment of melons, 
respondent shipper brought this action in a state court against 
the carrier. The jury made special findings that the melons were 
in good condition when turned over to the carrier, but in damaged 
condition when they reached their destination; and that the carrier 
performed all transportation services without negligence. But the 
jury refused to find that the carrier had sustained the burden of 
proving that the damage was due solely to the “inherent vice” of the 
melons. On these findings the trial court awarded damages to 
respondent. The state Supreme Court affirmed on the ground 
that, under federal law, a carrier is not relieved of liability by 
showing that transportation services were not negligently per-
formed, but must also establish that damage was caused by one 
of the excepted common-law perils, here the natural deterioration 
of the melons. Held: Under §20(11) of the Interstate Com-
merce Act, which codifies the common-law rule that a carrier, while 
not an absolute insurer, is liable for damages unless caused by an 
act of God, a public enemy, the shipper, public authority, or the 
inherent vice or nature of the goods, the shipper makes out a 
prima facie case when he shows delivery in good condition, arrival 
damaged, and the quantum of damages. The carrier then has the 
burden of proving lack of negligence and that damage was due to 
one of the exceptions relieving it of liability.

(a) The rule of liability is the same for nonperishable and 
perishable commodities (other than livestock). Pp. 139-140.

(b) Rules 130 and 135 of the Perishable Protective Tariff 
merely restate the common-law rules of liability. Pp. 140-143.

(c) The rule of liability of the carrier is based upon its knowl-
edge concerning the condition of the shipment while in its 
possession. Pp. 143-144.

368 S. W. 2d 99, affirmed.

Thurman Arnold argued the cause for petitioner. 
With him on the briefs were Abe Fortas, Abe Krash and 
Dennis G. Lyons.
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John C. North, Jr. argued the cause and filed a brief 
for respondent.

Gregory S. Prince, William M. Moloney and J. Edgar 
McDonald filed a brief for the Association of American 
Railroads, as amicus curiae, urging reversal.

Michael C. Bernstein and William Augello, Jr. filed a 
brief for the United Fresh Fruit & Vegetable Association 
et al., as amici curiae, urging affirmance.

Mr . Justic e Stew art  delivered the opinion of the 
Court.

The question presented in this case is whether a com-
mon carrier which has exercised reasonable care and has 
complied with the instructions of the shipper, is nonethe-
less liable to the shipper for spoilage in transit of an 
interstate shipment of perishable commodities, when the 
carrier fails to prove that the cause of the spoilage was 
the natural tendency of the commodities to deteriorate. 
The petitioner is a common carrier and the respondent is 
a fruit shipper. The respondent sued the petitioner in a 
Texas court to recover for damage to a carload of honey-
dew melons shipped from Rio Grande City, Texas, to 
Chicago, Illinois.1

In accordance with Texas practice, special issues were 
submitted to the jury at the close of the evidence. The 
jury affirmatively found that the melons were in good 
condition at the time they were turned over to the carrier 
in Rio Grande City, but that they arrived in damaged 
condition at their destination in Chicago. The jury also 
affirmatively found that the petitioner and its connect-

1 The complaint contained four independent counts, each stating 
a separate claim for damage to a different shipment of perishables. 
The shipment involved here is solely that covered by Count 1, which 
related to the shipment of 640 crates of honeydew melons in Car 
ART 35042 from Rio Grande City to Chicago.
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ing carriers performed all required transportation services 
without negligence. The jury were instructed that 
“inherent vice” means “any existing defects, diseases, 
decay or the inherent nature of the commodity which 
will cause it to deteriorate with a lapse of time.” They 
answered “No” to a special issue asking whether they 
found from a preponderance of the evidence that the con-
dition of the melons on arrival in Chicago was due solely 
to an inherent vice, as so defined, “at the time the melons 
were received by the carrier at Rio Grande City, Texas, 
for transportation.” 2

On the basis of these special findings, the trial judge 
entered judgment for damages against the carrier. The 
judgment was affirmed by the Texas Court of Civil Ap-
peals, 360 S. W. 2d 839, and by the Texas Supreme Court, 
upon the ground that, as a matter of federal law, “the 
carrier may not exonerate itself by showing that all trans-
portation services were performed without negligence but 
must go further and establish that the loss or damage was 
caused by one of the four excepted perils recognized at 
common law.” 368 S. W. 2d 99, 100. The court con-
cluded, in view of the jury’s findings, that, although “[a] 
common carrier is not responsible for spoilage or decay 
which is shown to be due entirely to the inherent nature 
of the goods, . . . petitioner has not established that the

2 The jury also refused to find that the damage was caused by acts 
or omissions of the shipper in the shipping instructions:

“Do you find from a preponderance of the evidence that the 
worsened condition . . . was caused solely by carrying out the in-
structions for handling this shipment given by the shipper to the 
carrier, although these instructions, together with the obligations 
of the defendant under the bill of lading and in the performance 
of all other matters not covered by the bill of lading and the instruc-
tions were carried out in a reasonably prudent manner, if you have 
so found?

“Answer ‘yes’ or ‘no.’
“We, the jury, answer: No.”
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damage in this case was caused solely by natural deteri-
oration.” Id., at 103. We granted certiorari, 375 U. S. 
811, because of a conflict with an almost contempora-
neous decision of the United States Court of Appeals for 
the Ninth Circuit holding that “in the case of perishable 
goods the burden upon the carrier is not to prove that 
the damage resulted from the inherent vice of the goods, 
but to prove its own compliance with the rules of the 
tariff and the shipper’s instructions.” 3 For the reasons 
which follow, we affirm the judgment before us.

The parties agree that the liability of a carrier for 
damage to an interstate shipment is a matter of federal 
law controlled by federal statutes and decisions. The 
Carmack Amendment of 1906,4 § 20 (11) of the Interstate 
Commerce Act, makes carriers liable “for the full actual 
loss, damage, or injury . . . caused by” them to property 
they transport, and declares unlawful and void any con-
tract, regulation, tariff, or other attempted means of limit-
ing this liability.5 It is settled that this statute has two 
undisputed effects crucial to the issue in this case: First, 
the statute codifies the common-law rule that a carrier, 
though not an absolute insurer, is liable for damage to 
goods transported by it unless it can show that the dam-
age was caused by “(a) the act of God; (b) the public 
enemy; (c) the act of the shipper himself; (d) public 
authority; (e) or the inherent vice or nature of the 
goods.” Bills of Lading, 52 I. C. C. 671, 679; Chesapeake 
& 0. R. Co. v. Thompson Mfg. Co., 270 U. S. 416, 421- 
423; Adams Express Co. v. Croninger, 226 U. S. 491, 509; 
Hall & Long v. Railroad Companies, 13 Wall. 367, 372.

3 Larry’s Sandwiches, Inc., v. Pacific Electric R. Co., 318 F. 2d 
690, 692-693. Cf. Trautmann Bros. Co. v. Missouri Pac. R. Co., 
312 F. 2d 102; United States v. Reading Co., 289 F. 2d 7; Atlantic 
Coast Line R. Co. v. Georgia Packing Co., 164 F. 2d 1.

4 34 Stat. 595.
5 See 24 Stat. 386, as amended; 49 U. S. C. § 20 (11).
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Second, the statute declares unlawful and void any “rule, 
regulation, or other limitation of any character whatso-
ever” purporting to limit this liability.6 See Cincinnati & 
Texas Pac. R. Co. v. Rankin, 241 U. S. 319, 326; Boston & 
M. R. Co. v. Piper, 246 U. S. 439, 445. Accordingly, 
under federal law, in an action to recover from a carrier 
for damage to a shipment, the shipper establishes his 
prima facie case when he shows delivery in good condi-
tion, arrival in damaged condition, and the amount of 
damages. Thereupon, the burden of proof is upon the 
carrier to show both that it was free from negligence 
and that the damage to the cargo was due to one of 
the excepted causes relieving the carrier of liability. 
Galveston, H. S. A. R. Co. v. Wallace, 223 U. S. 481, 
492; Chicago & E. I. R. Co. v. Collins Co., 249 U. S. 186, 
191; Chesapeake Ac O. R. Co. v. Thompson Mfg. Co., 270 
U. S. 416, 420-423; Thompson v. James McCarrick Co., 
205 F. 2d 897, 900.

The disposition of this case in the Texas courts was in 
accordance with these established principles. It is ap-
parent that the jury were unable to determine the cause 
of the damage to the melons. “[T]he decay of a perish-
able cargo is not a cause; it is an effect. It may be the 
result of a number of causes, for some of which, such as 
the inherent defects of the cargo . . . the carrier is not 
liable.” 7 But the jury refused to find that the carrier

6 The meaning of § 20 (11) was reaffirmed by the Cummins Amend-
ment of 1915. 38 Stat. 1196. Clearly recognizing that the phrase 
“caused by” did not limit the carrier’s liability to cases of negligence, 
but covered liability without fault except where the specific common-
law exceptions could be established, the Cummins Amendment per-
mitted the carrier to require the shipper to file a timely notice of 
his claim prior to filing a lawsuit in cases where the carrier was 
without fault but forbade such a condition where the loss resulted 
from the carrier’s negligence. See Chesapeake & O. R. Co. v. Thomp-
son Mfg. Co., 270 U. S. 416, 422. The proviso forbidding the notice 
requirement in cases of negligence was repealed in 1930 (46 Stat. 251).

7 Schnell v. The Vallescura, 293 U. S. 296, 305-306.
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had borne its burden of establishing that the damaged 
condition of the melons was due solely to “inherent vice,” 
as defined in the instruction of the trial judge—including 
“the inherent nature of the commodity which will cause 
it to deteriorate with a lapse of time.” The petitioner 
does not challenge the accuracy of the trial judge’s 
instruction or the jury’s finding.8 Its position is simply 
that if goods are perishable, and the nature of the damage 
is spoilage, and the jury affirmatively find that the car-
rier was free from negligence and performed the trans-
portation services as required by the shipper, then the law 
presumes that the cause of the spoilage was the natural 
tendency of perishables to deteriorate even though the 
damage might, in fact, have resulted from other causes, 
such as the acts of third parties,9 for which no exception 
from carrier liability is provided. Consequently, it is 
argued, the question of “inherent vice” should not have 
been submitted to the jury, since the carrier in such a 
case does not bear the affirmative burden of establishing 
that the damage was caused by the inherent vice 
exception of the common law.

The petitioner appears to recognize that, except in the 
case of loss arising from injury to livestock in transit— 
a well-established exception to the general common-law 
rule based on the peculiar propensity of animals to injure 

8 The petitioner does appear to argue, however, that the rule 
applied by the Texas courts required it to show some specific pecu-
liar defect in this particular shipment of perishables. We find no 
intimation of such a requirement either in the trial court’s instruc-
tions or in the Texas Supreme Court’s opinion. The Texas courts 
merely placed upon the petitioner the affirmative burden of satis-
fying the jury that the cause of the spoilage was the natural tendency 
of perishables to deteriorate over time.

9 “[T]he carrier is responsible without regard to the exercise of due 
care, even though the damage or loss be occasioned by the independ-
ent act of third persons.” Commodity Credit Corp. v. Norton, 167 
F. 2d 161, 164-165.
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themselves and each other10 11—no distinction was made 
in the earlier federal cases between perishables and non-
perishables. It is said, however, that the “large-scale 
development, in relatively recent years, of long distance 
transportation of fresh fruit and vegetables in interstate 
commerce has led to the evolution” of a new federal rule 
governing the carrier’s liability for spoilage and decay of 
perishables, similar to the “livestock rule,” which absolves 
the carrier from liability upon proof that the carrier has 
exercised reasonable care, and has complied with the 
shipper’s instructions.11

We are aware of no such new rule of federal law. As 
recently as 1956, in Secretary of Agriculture v. United 
States, 350 U. S. 162, this Court gave no intimation that 
the general rule placing on the carrier the affirmative 
burden of bringing the cause of the damage within one 
of the specified exceptions no longer applied to cases 
involving perishable commodities.12

Nor do Rules 130 and 135 of the Perishable Protective 
Tariff, relied upon by petitioner, reflect any such change 
in the federal law, when read in the light of the history 
underlying their adoption in 1920 by the Interstate Com-
merce Commission. Rule 130, declaring that a carrier 
does not “undertake to overcome the inherent tendency

10 See, e. g., North Pennsylvania R. Co. v. Commercial Bank, 123 
U. S. 727, 734.

11 With respect to wholly intrastate shipments, this is the rule in 
a number of States. See, e. g., Southern Pacific Co. v. Itule, 51 Ariz. 
25, 74 P. 2d 38.

12 The Court noted that it was “conceded” that §20 (11) of the 
Interstate Commerce Act codified “the common-law rule making a 
carrier liable, without proof of negligence, for all damage to the goods 
transported by it, unless it affirmatively shows that the damage was 
occasioned by the shipper, acts of God, the public enemy, public 
authority, or the inherent vice or nature of the commodity.” 350 
U. S., at 165-166 n. 9.
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of perishable goods to deteriorate or decay,” 13 merely 
restates the common-law rule that a carrier shall not be 
held liable in the absence of negligence for damage result-
ing solely from an inherent vice or defect in the goods. 
And Rule 135, declaring that the carrier shall not be 
“liable for any loss or damage that may occur because of 
the acts of the shipper or because the directions of the 
shipper were incomplete, inadequate or ill-conceived,” 14 
merely reiterates the common-law and bill-of-lading rule 
that the carrier shall not be liable, in the absence of negli-
gence, for the “act or default of the shipper or owner.” 
Neither of these rules refers to the presumptions or bur-
dens of proof imposed by the common law, and it is clear 
that it was not the intention of the Commission in 
approving these rules to modify or reduce the common-
law liability of a carrier. Indeed, the Commission stated 
at the time these rules were adopted in 1920 that “such

13 “RULE 130—CONDITION OF PERISHABLE GOODS NOT 
GUARANTEED BY CARRIERS.—

“Carriers furnishing protective service as provided herein do not 
undertake to overcome the inherent tendency of perishable goods to 
deteriorate or decay, but merely to retard such deterioration or decay 
insofar as may be accomplished by reasonable protective service, of 
the kind and extent requested by the shipper, performed without 
negligence.” General Rules and Regulations of the Interstate Com-
merce Commission, Perishable Protective Tariff No. 17, I. C. C. No. 
34, W. T. Jamison, Agent.

14 “RULE 135—LIABILITY OF CARRIERS.—
“Property accepted for shipment under the terms and conditions 

of this tariff will be received and transported subject to such direc-
tions, only, and to such election by the shipper respecting the char-
acter and incidents of the protective service as are provided for 
herein. The duty of the carrier is to furnish without negligence rea-
sonable protective service of the kind and extent so directed or elected 
by the shipper and carriers are not liable for any loss or damage 
that may occur because of the acts of the shipper or because the 
directions of the shipper were incomplete, inadequate or ill-con-
ceived.” Ibid.
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declarations can have no controlling effect, for the car-
rier’s liability for loss or damage is determined by the law. 
Nothing can be added to or subtracted from the law by 
limitations or definitions stated in tariffs .... There 
is the constant risk, therefore, if such declarations are 
included, of misstating the law and misleading the parties 
to no good purpose.” Perishable Freight Investigation, 
56 I. C. C. 449, 482. Although the Commission con-
cluded for this reason that this type of rule was generally 
objectionable, id., at 483, it recognized the desirability of 
giving “some warning to shippers” that a carrier was not 
liable for the inherent tendency of perishable goods to 
deteriorate or decay, or for the shipper’s failure to 
give proper transportation instructions. Ibid. The rules 
themselves reflect nothing more than this objective.15

15 The suggestion is made that because the shipper elected to ship 
under the terms and conditions of the Uniform Domestic Straight 
Bill of Lading, the carrier’s liability is limited to negligence. But 
insofar as damage to merchandise in transit is concerned, the bill pro-
vides for full “common-law liability.” Section 1 (a) of the bill provides 
that “[t]he carrier or party in possession of any of the property 
herein described shall be liable as at common law for any loss thereof 
or damage thereto, except as hereinafter provided.” Section 1 (b) pro-
vides, in pertinent part, that a carrier shall not be liable for damage 
“resulting from a defect or vice in the property.” Nothing in the 
language of this contract even remotely suggests that the carrier 
does not bear the affirmative burden of proving that the damage was 
caused by a defect or vice in the property. Indeed, we think it sig-
nificant that the identical bill of lading is used for the shipment of 
both perishable and nonperishable commodities, while a quite different 
contract, the Uniform Live Stock Contract, is employed in the ship-
ment of livestock. See Uniform Freight Classification No. 4, p. 204.

Limitations on liability contained in other sections of the bill of 
lading apply to circumstances not covered by the Carmack Amend-
ment. It could not lawfully be otherwise, for the Amendment 
codified the common-law liability for damage to goods in transit, and 
its legal' effect was “to bar the Interstate Commerce Commission 
from legalizing tariffs limiting the common-law liability of a carrier 
for such damage. The common law, in imposing liability, dispensed 
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That this was the limited purpose of Rules 130 and 135 
is confirmed by the Commission’s action in rejecting an 
additional proposal made by the carriers at the time these 
Rules were approved in 1920. The carriers sought to 
include a provision to be known as Item 20 (d), reading:

“Nothing in this tariff shall be construed as reliev-
ing carriers from such liability as may rest upon them 
for loss or damage when same is the result of carriers’ 
negligence.” See 56 I. C. C., at 481.

The Commission emphatically rejected the provision on 
the express ground that

“a carrier may be liable under the common law for 
loss or damage which is not the result of its negli-
gence, and this item implies that there may be some-
thing in the tariff which seeks to limit such liability.” 
Id., at 483. (Emphasis supplied.)

Finally, all else failing, it is argued that as a matter of 
public policy, the burden ought not to be placed upon the 
carrier to explain the cause of spoilage, because where 
perishables are involved, the shipper is peculiarly knowl-
edgeable about the commodity’s condition at and prior to 
the time of shipment, and is therefore in the best position 
to explain the cause of the damage. Since this argu-
ment amounts to a suggestion that we now carve out an 
exception to an unquestioned rule of long standing upon 
which both shippers and carriers rely, and which is re-
flected in the freight rates set by the carrier, the petitioner 
must sustain a heavy burden of persuasion. The general 
rule of carrier liability is based upon the sound premise 
that the carrier has peculiarly within its knowledge “[a] 11 
the facts and circumstances upon which [it] may rely to 
relieve [it] of [its] duty .... In consequence, the law

with proof by a shipper of a carrier’s negligence in causing the 
damage.” Secretary of Agriculture v. United States, 350 U. S. 162, 
173 (Frankfurter, J., concurring).

729-256 0-65-14
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casts upon [it] the burden of the loss which [it] cannot 
explain or, explaining, bring within the exceptional case 
in which [it] is relieved from liability.” Schnell v. The 
Vallescura, 293 U. S. 296, 304. We are not persuaded 
that the carrier lacks adequate means to inform itself of 
the condition of goods at the time it receives them from 
the shipper, and it cannot be doubted that while the car-
rier has possession, it is the only one in a position 
to acquire the knowledge of what actually damaged a 
shipment entrusted to its care.

Affirmed.

Mr . Just ice  Douglas , with whom Mr . Justi ce  Black  
concurs, dissenting.

The shipping contract in this case limited the liability 
of the carrier for damages in the nature of spoilage or 
decay to liability for negligence only. The shipping con-
tract consists of the bill of lading and the applicable 
tariffs lawfully published and filed (Southern R. Co. v. 
Prescott, 240 U. S. 632, 637), from which there may be no 
departure. Id., at 638. The bill of lading provides that 
the goods are received, “subject to the classifications and 
tariffs in effect” and that every service to be performed 
thereunder “shall be subject to all the conditions not pro-
hibited by law . . . including the conditions on back 
hereof . . . .” Its form and terms are part of Uniform 
Freight Classification No. 4, one of the tariffs lawfully 
filed and published pursuant to § 1 (6) of the Act. Clas-
sification No. 4 provides for various rates for various types 
of service and limits liability according to the rate paid, 
such limitations being held lawful by the Interstate Com-
merce Commission. Bills of Lading, 52 I. C. C. 671, 684 
et seq.; Domestic Bill of Lading, 64 I. C. C. 357, 360-361.

Under Classification No. 4 the shipper has the option 
of shipping his goods either under the uniform bill of
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lading, with a “limited liability,” or under “a common car-
rier’s liability.” If he chooses the latter he pays a rate 
10% higher. Here the shipper chose “limited liability.” 
One type of limitation is a tariff that limits the amount 
of damages for the loss of a shipment. See, e. g., Pierce 
Co. v. Wells, Fargo Co., 236 U. S. 278. There the amount 
of recovery for negligence is allowed to be limited where 
the filed tariffs so provide, the shipper having the privilege 
of paying an increased rate and obtaining liability for 
the full value. Id., at 283. Here there is no question 
of a carrier’s being exempt from any liability caused by 
negligence. Rather it turns on Rule 130 and Rule 135 
of the Perishable Protective Tariff No. 17, the tariff 
brought into play by the bill of lading.

Rule 130 states: “Carriers furnishing protective service 
as provided herein do not undertake to overcome the in-
herent tendency of perishable goods to deteriorate or 
decay, but merely to retard such deterioration or decay 
insofar as may be accomplished by reasonable protective 
service, of the kind and extent requested by the shipper, 
performed without negligence.” (Italics added.)

Rule 135 states: “Property accepted for shipment under 
the terms and conditions of this tariff will be received and 
transported subject to such directions, only, and to such 
election by the shipper respecting the character and in-
cidents of the protective service as are provided for herein. 
The duty of the carrier is to furnish without negligence 
reasonable protective service of the kind and extent so 
directed or elected by the shipper and carriers are not 
liable for any loss or damage that may occur because of 
the acts of the shipper or because the directions of the 
shipper were incomplete, inadequate or ill-conceived.” 
(Italics added.)

These provisions were approved by the Commission 
(see Perishable Freight Investigation, 56 I. C. C. 449, 483),
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the declarations being “predicated upon the special 
hazard resulting from the perishable nature of the freight, 
or from the exercise by the shipper of some measure of 
control over the form or degree of protective service 
accorded.” Id., at 481.

Rules 130 and 135 are not in derogation of common-law 
liability which, as we said in Secretary of Agriculture v. 
United States, 350 U. S. 162, 165, note 9, was codified in 
§ 20 (11) of the Act. That liability exempts the carrier 
only for damage caused by the shipper, acts of God, the 
public enemy, public authority, or “the inherent vice or 
nature of the commodity.” Rules 130 and 135 merely 
operate within the ambit of the last category, supplying 
appropriate standards for its application.

Such a tariff has the force and effect of a federal statute. 
See Southwestern Sugar & Molasses Co. v. River Ter-
minals Corp., 360 U. S. 411. “Until changed, tariffs bind 
both carriers and shippers with the force of law.” Low-
den v. Simonds-Shields-Lonsdale Grain Co., 306 U. S. 
516, 520; Crancer v. Lowden, 315 U. S. 631, 635.

It is under Uniform Freight Classification No. 4, the 
bill of lading, and the Rules of the Perishable Protective 
Tariff that we must decide this case.

The jury found that petitioner “performed without 
negligence the transportation services as provided by 
the terms and conditions of the bill of lading and as in-
structed by the plaintiff and in a reasonably prudent 
manner as to matters not covered by the bill of lading or 
the plaintiff’s instructions.” The jury, however, refused 
to find that the damage was caused by “the inherent 
nature of the commodity which will cause it to deteriorate 
with a lapse of time.” Judgment was entered for the 
shipper and this Court now affirms the judgment of the 
Texas Supreme Court.
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I would reverse. In my opinion the Court should hold 
that a carrier of perishables overcomes the shipper’s prima 
facie case when he demonstrates, as here,1 that the nature 
of the damage is spoilage and decay and that he per-
formed the protective services ordered and paid for by 
the shipper and all other duties in a reasonably prudent 
manner. Any other rule nullifies the provisions of the 
tariff which permit the shipper to select from numerous 
protective services and pay the corresponding charge, and 
which provide that “[t]he duty of the carrier is to 
furnish without negligence reasonable protective service 
of the kind and extent so directed or elected by the 
shipper . . . .”

The protective service ordered by respondent when 
the melons were delivered to petitioner for shipment was 
“standard refrigeration to destination.” An expert wit-
ness explained that “ ‘standard refrigeration to destina-
tion’ . . . means that the car will be reiced to capacity at 
all regular icing stations.” 1 2 Generally, the services avail-

1 Respondent has not seriously contended that such things as “Bac-
terial Soft Rot, generally in advanced stages” and “discoloration” 
are other than conditions of deterioration, spoilage and decay. The 
principal dispute at the trial centered around whether or not the 
shipper had in fact performed the requested services in a reason-
ably prudent manner, with respondent, more specifically, attempting 
to indicate that perhaps the refrigeration equipment was not func-
tioning properly.

2 The same expert witness discussed the various kinds of protective 
service available:

“Q. . . . [W]ho dictates or orders or determines what type of serv-
ice shall be furnished on a refrigerator car on a particular shipment?

“A. The shipper.
“Q. And are there various kinds of services that he can select that 

he can direct the railroad to furnish?
“A. Yes. The Perishable Tariff has—I wouldn’t know just how 

many, but perhaps a hundred different classes of service, starting 
with ventilation, which is no ice at all. He may ship with one icing 
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able for fresh fruits, vegetables, berries or melons include 
refrigeration with salt ; standard refrigeration ; initial icing 
only ; initial icing with limited number of re-icings ; half-
stage refrigeration; top or body icing; cooling in car; 
fumigation; ventilation; and protection against cold 
(heater service). The “[c]harges published herein for 
protective service,” says the tariff, “will be in addition to 
and independent of all freight rates . . . .” A shipper, in 
other words, by paying one charge gets one service and 
by paying a lesser charge gets a lesser service.

In the instant case, the melons were inspected at desti-
nation by the United States Department of Agriculture. 
The report said:

“Condition: Generally hard to firm; white to 
cream color. In most samples 1 to 4 melons per 
crate, some none, average approximately 15% dam-
aged by light to dark brown discoloration, some of 
which is sunken, occurring over y8 to % of surface. 
In most samples none, some 1 or 2 melons per crate, 
average approximately 3% decay, Bacterial Soft Rot, 
generally in advanced stages.

“Grade: Now fails to grade U. S. No. 1 only 
account discoloration and decay.”

only, initial icing, Rule 240. He may start with two icings, three 
and four. With standard icing—which is icing at all regular icing 
stations—he, in addition to that, can specify salt, if he wants to, 
certain percentage of salt, which is supposed to step up the meltage 
and refrigeration. There are a hundred classes of service from which 
the shipper dictates what he thinks, in his opinion, will best protect 
his shipment.”

Details on the numerous protective services available are contained 
in Perishable Protective Tariff 18, Local, Joint and Proportional 
Charges and Rules and Regulations Governing the Handling of Perish-
able Freight, National Perishable Freight Committee, I. C. C. 37 
(1960).
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The defects in the melons were described by an inspec-
tor for the Railroad Perishable Inspection Agency, an 
organization formed by an association of carriers: 3

“Well, light brown discoloration is actually a sur-
face blemish of the melon. It’s quite common to 
find that condition at destination markets, and we 
believe it’s associated with immaturity. That is, if 
a melon is harvested a little bit immature during the 
grading and packing operation, it will get very slight 
abrasions, and then the surface will darken.

“Bacterial Soft Rot is a decay of—it’s common 
decay found in many fruits and vegetables. It’s 
caused by an organism, bacterial organism, and it’s 
of field origin. The bacteria are commonly found on 
plant debris and that sort of thing, and it develops 
when the conditions of temperature and moisture 
are ripe for the development, bacteria-wise. You 
find it very commonly at destination on a great many 
fruits and vegetables.

“Well, the temperatures we have here would be 
favorable to retard that decay, because the lower the 
temperature you have, the more you are going to 
retard the development of Soft Rot.

3 The only contradictory testimony came from respondent’s office 
manager who, after stating on cross-examination that he would not 
attempt any opinions about “decay and sunken areas and discolora-
tion or things like that,” said on redirect examination:

“Q. Have you developed in your experience in this business over 
seventeen years a general knowledge of what causes the decay in some 
instances ?

“A. Yes. Improper refrigeration, I would say.”
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“It’s my opinion that the decay originated at 
shipping point, either during the harvesting or the 
packing operation, and that the decay developed so 
that it was noticeable at destination.”

The inherent weakness of perishable products and the 
owner’s superior familiarity with them are reflected in 
Rules 130 and 135 of the Perishable Protective Tariff, 
which, as I have said, relate the charge to the protective 
service desired by the shipper. The necessary protective 
service varies greatly for conditions such as those enumer-
ated in Perishable Freight Investigation, supra, at 468:

Character of the commodity; variety of the same 
commodity; local climate; season when shipped; 
weather variations from year to year and from day 
to day; length of haul; condition of the commodity; 
use to which it is to be put; package in which it is 
shipped; schedule of freight-train operation; pre-
cooling of shipments; method of loading; weight 
loaded; character of car furnished.

And see Providence Fruit & Produce Exchange v. New 
York Central & Hudson R. Co., 33 I. C. C. 294, 295, 296.

Respondent could have selected any one of a wide 
variety of protective services, paying a higher or lower 
charge as the case may be. It was testified that respond-
ent, for example, could have ordered a specified percent-
age of salt to be added to the icings so as to speed up 
the refrigeration process. Instead, for whatever reason, 
respondent ordered the cheaper service.

Notwithstanding this, the Court ignores the obvious 
difference between perishables and nonperishables and 
formulates a rule contrary to a valid tariff and the weight 
of authority.4

4 See Mirski v. Chesapeake & Ohio R. Co., 44 Ill. App. 2d 48, 194 
N. E. 2d 361; Trautmann Bros. Co. v. Missouri Pae. R. Co., 312 F. 
2d 102 (C. A. 5th Cir.); and Larry’s Sandwiches, Inc., v. Pacific Elec. 
R. Co., 318 F. 2d 690 (C. A. 9th Cir.).



MISSOURI P. R. CO. v. ELMORE & STAHL. 151

134 Dou gl as , J., dissenting.

As the Court of Appeals for the Ninth Circuit said, 
speaking through Judge Merrill: . . in the case of 
perishable goods the burden upon the carrier is not to 
prove that the damage resulted from the inherent vice 
of the goods, but to prove its own compliance with the 
rules of the tariff and the shipper’s instructions.” Larry’s 
Sandwiches, Inc., v. Pacific Electric R. Co., 318 F. 2d 690, 
692-693.

In my opinion, the Court should recognize Uniform 
Freight Classification No. 4 and the Rules of the Perish-
able Protective Tariff as having the force of a statute, 
limiting liability to the service asked, paid for, and ren-
dered. What we do today allows a shipper, under the 
guise of buying transportation service, to sell a car of 
produce to the railroad.
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MERCER v. THERIOT.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT.

No. 336. Argued April 22, 1964.—Decided May 4, 1964.

The Court of Appeals, for insufficiency of evidence and prejudicial 
errors, reversed a judgment for petitioner in a wrongful death 
action brought in a federal District Court, where jurisdiction was 
based on diversity of citizenship and amount in controversy, and 
remanded the case to the District Court with instructions for entry 
of judgment for respondent, or for a new trial if petitioner could 
show that on another trial there would be sufficiently probative 
evidence to warrant submission of the case to the jury. The Dis-
trict Court on remand denied petitioner’s motion for a new trial, 
holding that the additional evidence would be inadmissible under 
the hearsay rule; and the Court of Appeals affirmed. Held:

1. This Court upon review of the second judgment may con-
sider all the substantial federal questions determined in the earlier 
stages of the litigation. P. 153.

2. The evidence was sufficient under any appropriate standard, 
state or federal, to support the jury’s verdict and no errors affect-
ing substantial justice occurred at the trial. Pp. 154-156.

316 F. 2d 635, reversed and remanded.

H. Alva Brumfield argued the cause for petitioner. 
With him on the brief was Sylvia Roberts.

Stanley E. Loeb argued the cause and filed a brief for 
respondent.

Per  Curiam .
Petitioner brought a wrongful death action against 

respondent in the United States District Court for the 
Eastern District of Louisiana. Jurisdiction was based on 
diversity of citizenship and amount in controversy. The 
jury returned a verdict for petitioner in the amount of 
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$25,000, and the trial court denied respondent’s motions 
for a new trial and for judgment notwithstanding the 
verdict.

On appeal, a panel of the United States Court of Ap-
peals for the Fifth Circuit reversed the judgment. The 
court held that the evidence was insufficient to sustain 
the verdict of the jury and remanded the case to the 
District Court “with directions to enter a judgment for 
the defendant unless plaintiff . . . makes a satisfactory 
showing that on another trial evidence of sufficient pro-
bative force to justify submission of the cause to the jury 
will be offered, in which event the judgment shall be for 
a new trial.” 262 F. 2d 754, 761. The court also held 
that there were prejudicial errors in the conduct of the 
trial which would have required a new trial even if there 
had been sufficient evidence. 262 F. 2d, at 758-759. 
At that stage in the litigation, this Court denied a petition 
for a writ of certiorari. 359 U. S. 983.

Petitioner then submitted to the District Court addi-
tional evidence in support of a motion for a new trial. 
The district judge, regarding himself bound by the ruling 
of the Court of Appeals that the evidence adduced at trial 
was insufficient, denied the motion on the ground that the 
additional “evidence, while persuasive, would be inadmis-
sible in a new trial under the hearsay rule.” The Court 
of Appeals sitting en banc, over the dissent of four judges, 
affirmed the denial of a new trial. 316 F. 2d 635. Peti-
tioner then sought, and we granted, a writ of certiorari. 
375 U. S. 920.

We now “consider all of the substantial federal ques-
tions determined in the earlier stages of the litiga-
tion . . . ,” Reece v. Georgia, 350 U. S. 85, 87, for it is 
settled that we may consider questions raised on the first 
appeal, as well as “those that were before the Court of 
Appeals upon the second appeal.” Hamilton-Brown 



154 OCTOBER TERM, 1963.

Per Curiam. 377 U. S.

Shoe Co. v. Wolf Bros. & Co., 240 U. S. 251, 257. Cf. Urie 
v. Thompson, 337 U. S. 163, 171-173; Messenger v. 
Anderson, 225 U. S. 436, 444.

We consider first the alleged errors in the conduct 
of the trial. The Court of Appeals deemed the trial 
court’s instruction regarding circumstantial evidence to be 
“highly prejudicial error” because it included a statement 
that “[t]he testimony of all of the witnesses for the 
plaintiff has made out what we call in law a circumstantial 
case . . . .” 262 F. 2d, at 758. But as soon as this was 
called to the court’s attention, the following instruction 
was given:

“What I meant to say was that the witnesses for 
the Plaintiff . . . have sought to make out . . . 
through their evidence a circumstantial case. The 
question as to whether or not the case of the Plain- I 
tiff has been proved is for the Jury to determine.”

There was no objection to this re-instruction. We con-
clude that it properly stated the law and that it would 
have remedied any erroneous impression the jury may 
have received from the first instruction. The Court of I 
Appeals also held that the trial judge committed a “griev-
ous” error by permitting the introduction of certain hear- |
say evidence. Id., at 757. Counsel for the respondent I
did not object to this evidence but in fact elicited the I
same evidence in his examination of the witness. On this I
record, the admission of the evidence cannot be deemed I
a deprivation of “substantial justice.” Rule 61, Fed. I
Rules Civ. Proc. Finally, the Court of Appeals held that I
the inflammatory nature of the opening statement of I
petitioner’s counsel required a new trial. Counsel told I
the jury that he would establish that respondent “was a I
hit-and-run driver,” with “a complete disregard for . . . I
life.” Id., at 758. In the context of this case, however, I 
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those remarks do not seem significantly outside the 
bounds of permissible advocacy. If respondent know-
ingly struck the deceased, then he was a hit-and-run 
driver with little regard for human life, for it was undis-
puted that the driver of the automobile that hit the 
decedent did not stop to render aid or to report the 
accident.

Our examination of the trial record reveals not only 
that there were no errors affecting substantial justice, but 
also that the trial judge conducted the trial with scru-
pulous regard for the litigants’ rights.

We must consider next the sufficiency of the evidence 
adduced at trial. Our examination of the record indicates 
that the jury could reasonably have found the following 
facts: Decedent’s body was discovered on an island on the 
right side of a black top road; the body was two or three 
feet off the edge of the road; near the body tire marks ran 
off the road for some distance; death resulted from a vio-
lent blow; the time of death was fixed at about 7:30 p. m. ; 
the road was the only highway leading from the island to 
the respondent’s home; the respondent had spent that 
afternoon at a bar on the island and had consumed be-
tween 8 and 10 drinks of whiskey; he left the bar at about 
7:30 p. m. and drove toward his home on the road on 
which decedent was killed; at the time of decedent’s death, 
few people were traveling that highway; on the day fol-
lowing the accident respondent’s automobile was without 
a right headlight rim and bore marks of a recent blow to 
the right headlight and to the right front of the hood; 
some blue coloring which “had an appearance that it could 
have been done by clothing . . .” was on the hood; the de-
cedent was wearing blue coveralls when he was struck; a 
towel with red stains which appeared to be blood was 
found concealed between the driver’s seat and seat cover ; 
particles which looked like hair were found underneath
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the right side of the car; and the automobile was covered 
with a white substance which appeared to be a film of 
soap left after a washing.

We believe that the Court of Appeals erred in conclud-
ing that this evidence was insufficient to support the jury-
verdict. The evidence was sufficient under any standard 
which might be appropriate—state or federal. See Dick 
v. New York Life Ins. Co., 359 U. S. 437, 444-445. The 
jury’s verdict, therefore, should not have been disturbed. 
Accordingly, the case is reversed and remanded to the 
District Court with instructions to enter judgment in 
accordance with the jury’s verdict.*

It is so ordered.
Mr . Justice  Harlan , dissenting.
Certiorari was granted in this case because it appeared 

that the question was presented whether a state or fed-
eral standard determines the sufficiency of the evidence 
to support a jury verdict in cases in the district courts 
where jurisdiction is based on diversity of citizenship. 
That question was left undecided in Dick v. New York 
Life Ins. Co., 359 U. S. 437, 444-445. The Court having 
now concluded that the question is not before it, I believe 
that the writ of certiorari should be dismissed as improvi- 
dently granted. Nothing remains in the case, as the 
Court decides it, except the question whether the evidence 
was sufficient to support the verdict and questions con-
cerning rulings of the trial judge. As to none of these 
questions can the Court do more than second-guess, one 
step further removed from the actual events, the District 
Court and the Court of Appeals. Accordingly, the case, 
as it revealed itself at argument, was not appropriate for 
review by this Court. See my opinion in Ferguson v.

*Our disposition of the case makes it unnecessary for us to consider 
the correctness of the trial court’s disposition of the motion for a 
new trial.
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Moore-McCormack Lines, Inc., 352 U. S. 521, 559, and 
the dissenting opinion of Mr. Justice Frankfurter in the 
same case, id., at 524. The views there expressed apply 
with particular force in a diversity case, where the cause 
of action is founded on state rather than federal law. 
See the opinion of Mr. Justice Frankfurter, dissenting in 
Gibson v. Phillips Petroleum Co., 352 U. S. 874.

On the merits, I think it is not appropriately part of 
the business of this Court to substitute its judgment for 
that of the Court of Appeals, either on the issue of 
sufficiency of the evidence or on the gravity of the trial 
errors which led the Court of Appeals to conclude that 
the respondent had been “deprived ... of his day in 
court” and had been convicted “on rumor and hearsay, 
not of negligent fault but of bribery and corruption.” 
262 F. 2d 754, 759.
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CLINTON v. VIRGINIA.

CERTIORARI TO THE SUPREME COURT OF APPEALS OF 
VIRGINIA.

No. 294. Argued April 27, 1964.—Decided May 4, 1964.

204 Va. 275, 130 S. E. 2d 437, reversed.

Calvin H. Childress argued the cause and filed a brief 
for petitioner.

D. Gardiner Tyler, Assistant Attorney General of Vir-
ginia, argued the cause for respondent. With him on 
the briefs was Robert Y. Button, Attorney General of 
Virginia.

Per  Curiam .
The motion to strike the supplemental brief on behalf 

of the respondent is denied. The judgment is reversed. 
Silverman v. United States, 365 U. S. 505; Ker v. 
California, 374 U. S. 23.

Mr . Justice  Clark , concurring: Since the Court finds 
that the “spiked” mike used by the police officers pene-
trated petitioner’s premises sufficiently to be an actual 
trespass thereof, I join in the judgment.

Mr . Justice  White  dissents.
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WILLIS SHAW FROZEN EXPRESS, INC, v. 
UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF ARKANSAS.

No. 201. Argued April 23, 27, 1964.—Decided May 4, 1964.

The District Court affirmed an order of the Interstate Commerce 
Commission (ICC) granting appellant’s common carrier applica-
tion under the grandfather clause of the Transportation Act of 
1958 to transport certain frozen seasonal agricultural products but 
substantially curtailing its prior operations. Held: The ICC 
should reconsider in light of the carrier’s status and ability to per-
form, and the transportation characteristics and marketing pattern 
of the products. United States v. Carolina Freight Carriers Corp., 
315 U. S. 475, 482-489.

Reversed and remanded.

A. Alvis Layne argued the cause for appellant. With 
him on the brief was John H. Joyce.

Stephen J. Pollak argued the cause for the United 
States et al. With him on the brief were Solicitor Gen-
eral Cox, Assistant Attorney General Orrick, Lionel 
Kestenbaum, Robert W. Ginnane and Fritz R. Kahn.

Per  Curiam .
Appellant applied to the Interstate Commerce Com-

mission under the grandfather clause of the Transporta-
tion Act of 1958, § 7 (c), 72 Stat. 573, 49 U. S. C. § 303 
(b)(6), to transport as a common carrier over irregular 
routes frozen fruits, berries, and vegetables, and frozen 
seafoods and poultry when transported with such frozen 
fruits, berries, and vegetables. The Commission granted 
a certificate which substantially curtailed appellant’s 
prior operations. 89 M. C. C. 377. The District Court 
affirmed without opinion.

We think United States v. Carolina Freight Carriers 
Corp., 315 U. S. 475, requires reversal of the judgment and

729-256 0-65-15
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a remand to the Commission for reconsideration in light 
of appellant’s status and performance as a common car-
rier, the transportation characteristics and marketing pat-
tern of these seasonal agricultural products, and the 
demonstrated ability of appellant to perform the services. 
Id., at 482-489.

Reversed and remanded.

Mr . Justice  Harlan , Mr . Justi ce  Stew art  and Mr . 
Just ice  White  dissent, agreeing with the three-judge 
District Court that the Commission correctly employed 
the statutory standards prescribed by Congress. “The 
precise delineation of the area or the specification of 
localities which may be serviced has been entrusted by 
the Congress to the Commission.” United States v. 
Carolina Freight Carriers Corp., 315 U. S. 475, 480. See 
also Alton R. Co. v. United States, 315 U. S. 15, 22-23.
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UNITED STATES v. CONTINENTAL OIL CO.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF NEW MEXICO.

No. 834. Decided May 4, 1964.

Judgment vacated and case remanded.

Solicitor General Cox, Assistant Attorney General 
Orrick and Robert B. Hummel for the United States.

David T. Searls and A. T. Seymour for appellee.

Per  Curiam .
The judgment is vacated and the case is remanded to 

the United States District Court for the District of New 
Mexico for a trial on the merits of the case. Poller v. 
Columbia Broadcasting System, Inc., 368 U. S. 464.

Separate Memorandum of Mr . Justi ce  Harl an .
This is an appeal by the Government in an antitrust 

case wherein the District Court entered summary judg-
ment in favor of the defendant-appellee without opinion, 
findings of fact, or conclusions of law of any kind. The 
case is here on a typewritten record of some 2,000 pages, 
consisting of pleadings, briefs, depositions, exhibits, and 
the transcript of a pretrial conference. The district judge 
is now deceased.

The Court vacates the judgment below and remands 
the case for trial. Short of its being the law that the 
summary judgment procedure is wholly unavailable in a 
government antitrust case—a holding not before nor, as 
I understand matters, now made—I am unable to say 
that summary judgment was improvidently granted in 
this instance without making an examination of the 
entire record; certainly this disposition should not be 
made simply on the basis of the Government’s statements
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that triable issues of fact exist. To examine this large 
record without any illumination by the court below 
would place an intolerable burden on this Court.

In these circumstances I believe that the proper course 
is to vacate the judgment below and remand the case to 
the District Court, with leave to the defendant to renew 
its motion for summary judgment before another district 
judge. The Court’s action, which deprives the defendant 
of that opportunity, seems to me unwarranted. If sum-
mary judgment were again granted, the District Court 
would be expected to furnish a statement of its reasons, 
including such findings of fact and conclusions of law as 
might be appropriate. Cf. United States v. El Paso 
Natural Gas Co., 376 U. S. 651, 662 (concurring-dissenting 
opinion of Harlan , J.).

BONTZ v. KANSAS.

APPEAL FROM THE SUPREME COURT OF KANSAS.

No. 758. Decided May 4, 1964.

Appeal dismissed for want of a substantial federal question. 
Reported below: 192 Kan. 158, 163, 386 P. 2d 201, 205.

Verne M. Laing for appellant.
William M. Ferguson, Attorney General of Kansas, and 

Keith Sanborn for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

Mr . Justi ce  Black , Mr . Justi ce  Douglas  and Mr . 
Just ice  Harlan  are of the opinion that probable juris-
diction should be noted.
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SCHNEIDER v. RUSK, SECRETARY OF STATE.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA.

No. 368. Argued April 2, 1964.— 
Decided May 18, 1964.

Appellant, who was born in Germany, came to this country with her 
parents as a child and acquired derivative American citizenship. 
She lived abroad since graduation from college, became married to 
a German national, and, except for two visits back to this country, 
has lived in Germany for the past eight years. The State Depart-
ment denied her a passport, certifying that she had lost her Ameri-
can citizenship under §352 (a)(1) of the Immigration and Na-
tionality Act of 1952, which provides that a naturalized citizen, with 
exceptions not material here, loses citizenship by continuous resi-
dence for three years in the country of origin. She thereupon sued 
in the District Court for a declaratory judgment that she is still 
an American citizen and has appealed from that court’s adverse 
decision. Held: by a majority of this Court that §352 (a)(1) 
is discriminatory and therefore violative of due process under the 
Fifth Amendment of the Constitution, since no restriction against 
the length of foreign residence applies to native-born citizens, 
though some members of that majority believe that Congress lacks 
constitutional power to effect involuntary divestiture of citizenship. 
Pp. 164-169.

218 F. Supp. 302, reversed.

Milton V. Freeman argued the cause for appellant. 
With him on the briefs were Robert E. Herzstein, Horst 
Kurnik and Charles A. Reich.

Bruce J. Terris argued the cause for appellee. With 
him on the brief were Solicitor General Cox, Assistant 
Attorney General Miller and Beatrice Rosenberg.

Jack Wasserman, David Carliner and Melvin L. Wulf 
filed a brief for the American Civil Liberties Union, as 
amicus curiae, urging reversal.
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Mr . Just ice  Douglas  delivered the opinion of the 
Court.

The Immigration and Nationality Act of 1952, 66 
Stat. 163, 269, 8 U. S. C. §§ 1101, 1484, provides by 
§ 352:

“(a) A person who has become a national by 
naturalization shall lose his nationality by—

“(1) having a continuous residence for three years 
in the territory of a foreign state of which he was 
formerly a national or in which the place of his birth 
is situated, except as provided in section 353 of this 
title,1 whether such residence commenced before or 
after the effective date of this Act . . . .” (Italics 
added.)

Appellant, a German national by birth, came to this 
country with her parents when a small child, acquired de-
rivative American citizenship at the age of 16 through her 
mother, and, after graduating from Smith College, went 
abroad for postgraduate work. In 1956 while in France 
she became engaged to a German national, returned here 
briefly, and departed for Germany, where she married 
and where she has resided ever since. Since her marriage 
she has returned to this country on two occasions for 
visits. Her husband is a lawyer in Cologne where appel-
lant has been living. Two of her four sons, born in Ger-
many, are dual nationals, having acquired American 
citizenship under §301 (a)(7) of the 1952 Act. The 
American citizenship of the other two turns on this case. 
In 1959 the United States denied her a passport, the State 
Department certifying that she had lost her American 
citizenship under § 352 (a)(1), quoted above. Appellant 
sued for a declaratory judgment that she still is an Ameri-
can citizen. The District Court held against her, 218 F.

1 The exceptions relate, inter alia, to residence abroad in the 
employment of the United States and are not relevant here.
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Supp. 302, and the case is here on appeal.2 375 U. S. 
893.

The Solicitor General makes his case along the fol-
lowing lines.

Over a period of many years this Government has been 
seriously concerned by special problems engendered when 
naturalized citizens return for a long period to the coun-
tries of their former nationalities. It is upon this premise 
that the argument derives that Congress, through its 
power over foreign relations, has the power to deprive 
such citizens of their citizenship.

Other nations, it is said, frequently attempt to treat 
such persons as their own citizens, thus embroiling the 
United States in conflicts when it attempts to afford them 
protection. It is argued that expatriation is an alterna-
tive to withdrawal of diplomatic protection. It is also 
argued that Congress reasonably can protect against the 
tendency of three years’ residence in a naturalized citi-
zen’s former homeland to weaken his or her allegiance to 
this country. The argument continues that it is not 
invidious discrimination for Congress to treat such nat-
uralized citizens differently from the manner in which it 
treats native-born citizens and that Congress has the 
right to legislate with respect to the general class with-
out regard to each factual violation. It is finally 
argued that Congress here, unlike the situation in Ken-
nedy v. Mendoza-Martinez, 372 U. S. 144, was aiming 
only to regulate and not to punish, and that what Con-
gress did had been deemed appropriate not only by this 
country but by many others and is in keeping with 
traditional American concepts of citizenship.

We start from the premise that the rights of citizenship 
of the native born and of the naturalized person are of 
the same dignity and are coextensive. The only differ-
ence drawn by the Constitution is that only the “natural 
born” citizen is eligible to be President. Art. II, § 1.

2 For other aspects of the case see 372 U. S. 224.
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While the rights of citizenship of the native born 
derive from § 1 of the Fourteenth Amendment and the 
rights of the naturalized citizen derive from satisfying, 
free of fraud, the requirements set by Congress, the latter, 
apart from the exception noted, “becomes a member of 
the society, possessing all the rights of a native citizen, 
and standing, in the view of the constitution, on the foot-
ing of a native. The constitution does not authorize 
Congress to enlarge or abridge those rights. The simple 
power of the national Legislature, is to prescribe a uniform 
rule of naturalization, and the exercise of this power 
exhausts it, so far as respects the individual.” Osborn v. 
Bank of United States, 9 Wheat. 738, 827. And see Luria 
v. United States, 231 U. S. 9, 22; United States v. Mac-
intosh, 283 U. S. 605, 624; Knauer n . United States, 328 
U. S. 654, 658.

Views of the Justices have varied when it comes to 
the problem of expatriation.

There is one view that the power of Congress to take 
away citizenship for activities of the citizen is non-
existent absent expatriation by the voluntary renuncia-
tion of nationality and allegiance. See Perez v. Brownell, 
356 U. S. 44, 79 (dissenting opinion of Justi ces  Black  
and Douglas ) ; Trop v. Dulles, 356 U. S. 86 (opinion by 
Chief  Justi ce  Warren ). That view has not yet com-
manded a majority of the entire Court. Hence we are 
faced with the issue presented and decided in Perez v. 
Brownell, supra, i. e., whether the present Act violates 
due process. That in turn comes to the question put in 
the following words in Perez:

“Is the means, withdrawal of citizenship, reason-
ably calculated to effect the end that is within the 
power of Congress to achieve, the avoidance of 
embarrassment in the conduct of our foreign rela-
tions ... ?” 356 U. S., at 60.
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In that case, where an American citizen voted in a foreign 
election, the answer was in the affirmative. In the present 
case the question is whether the same answer should be 
given merely because the naturalized citizen lived in her 
former homeland continuously for three years. We think 
not.

Speaking of the provision in the Nationality Act of 
1940, which was the predecessor of § 352 (a)(1), Chair-
man Dickstein of the House said that the bill would 
“relieve this country of the responsibility of those who 
reside in foreign lands and only claim citizenship when it 
serves their purpose.” 86 Cong. Rec. 11944. And the 
Senate Report on the 1940 bill stated:

“These provisions for loss of nationality by resi-
dence abroad would greatly lessen the task of the 
United States in protecting through the Department 
of State nominal citizens of this country who are 
abroad but whose real interests, as shown by the con-
ditions of their foreign stay, are not in this country.” 
S. Rep. No. 2150, 76th Cong., 3d Sess., p. 4.

As stated by Judge Fahy, dissenting below, such legisla-
tion, touching as it does on the “most precious right” of 
citizenship {Kennedy v. Mendoza-Martinez, 372 U. S., at 
159), would have to be justified under the foreign rela-
tions power “by some more urgent public necessity than 
substituting administrative convenience for the individ-
ual right of which the citizen is deprived.” 218 F. Supp. 
302, 320.

In Kennedy v. Mendoza-Martinez, supra, a divided 
Court held that it was beyond the power of Congress 
to deprive an American of his citizenship automatically 
and without any prior judicial or administrative proceed-
ings because he left the United States in time of war to 
evade or avoid training or service in the Armed Forces. 
The Court held that it was an unconstitutional use of 
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congressional power because it took away citizenship as 
punishment for the offense of remaining outside the coun-
try to avoid military service, without, at the same time, 
affording him the procedural safeguards granted by the 
Fifth and Sixth Amendments. Yet even the dissenters, 
who felt that flight or absence to evade the duty of help-
ing to defend the country in time of war amounted to 
manifest nonallegiance, made a reservation. Justice  
Stewart  stated:

“Previous decisions have suggested that congres-
sional exercise of the power to expatriate may be 
subject to a further constitutional restriction—a lim-
itation upon the kind of activity which may be made 
the basis of denationalization. Withdrawal of citi-
zenship is a drastic measure. Moreover, the power 
to expatriate endows government with authority to 
define and to limit the society which it represents 
and to which it is responsible.

“This Court has never held that Congress’ power 
to expatriate may be used unsparingly in every area 
in which it has general power to act. Our previous 
decisions upholding involuntary denationalization all 
involved conduct inconsistent with undiluted alle-
giance to this country.” 372 U. S., at 214.

This statute proceeds on the impermissible assumption 
that naturalized citizens as a class are less reliable and 
bear less allegiance to this country than do the native 
born. This is an assumption that is impossible for us to 
make. Moreover, while the Fifth Amendment contains 
no equal protection clause, it does forbid discrimination 
that is “so unjustifiable as to be violative of due process.” 
Bolling v. Sharpe, 347 U. S. 497, 499. A native-born 
citizen is free to reside abroad indefinitely without suf-
fering loss of citizenship. The discrimination aimed at 
naturalized citizens drastically limits their rights to live 
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and work abroad in a way that other citizens may. It 
creates indeed a second-class citizenship. Living abroad, 
whether the citizen be naturalized or native born, is no 
badge of lack of allegiance and in no way evidences a vol-
untary renunciation of nationality and allegiance. It 
may indeed be compelled by family, business, or other 
legitimate reasons.

Reversed.

Mr . Justice  Brennan  took no part in the decision of 
this case.

Mr . Justice  Clark , whom Mr . Justic e Harlan  and 
Mr . Justic e  White  join, dissenting.

The appellant, a derivative citizen since 1950, has vol-
untarily absented herself from the United States for over 
a decade, living in her native Germany for the last eight 
years. In 1956 she married a German citizen there; she 
has since borne four (German national) sons there, and 
now says she has no intention to return to the United 
States.

I, too, sympathize with the appellant for the dilemma 
in which she has placed herself through her marriage to a 
foreign citizen. But the policy of our country is in-
volved here, not just her personal consideration. I can-
not say that Congress made her a second-class citizen by 
enacting § 352 (a)(1) of the Immigration and Nationality 
Act of 1952, 66 Stat. 269, 8 U. S. C. § 1484, placing a 
“badge of lack of allegiance” upon her because she chose 
to live permanently abroad in her native land. If there 
is such a citizenship or badge, appellant, not the Congress, 
created it through her own actions. All that Congress 
did was face up to problems of the highest national im-
portance by authorizing expatriation, the only adequate 
remedy. Appellant, with her eyes open to the result, 
chose by her action to renounce her derivative citizen-
ship. Our cases have so interpreted such action for half
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a century. Mackenzie v. Hare, 239 U. S. 299 (1915). 
As applied to her I cannot say, as does the Court, that the 
command of Congress in § 352 (a)(1) is discriminatory 
and, therefore, violative of due process. Mackenzie de-
cided just the contrary, upholding a statute which pro-
vided that, although an American male did not suffer loss 
of citizenship during marriage to a foreign citizen, an 
American woman did. Here the appellant had statutory 
notice of the requirement; she voluntarily acted in dis-
regard of it for eight years, intends to continue to do so, 
and in my view has therefore renounced her citizenship.

I.
There is nothing new about the practice of expatriating 

naturalized citizens who voluntarily return to their native 
lands to reside. It has a long-established and widely 
accepted history. Our concept of citizenship was inher-
ited from England and, accordingly, was based on the 
principle that rights conferred by naturalization were sub-
ject to the conditions reserved in the grant. See Calvin’s 
Case, 7 Co. Rep. 1 a, 77 Eng. Rep. 377 (1608). It was 
with this in mind that the Founders incorporated Art. I, 
§ 8, cl. 4, into our Constitution. This clause grants Con-
gress the power “[t]o establish an uniform Rule of Nat-
uralization . . . .” And, as Madison himself said, these 
words meant that the “Natl. Legislre. is to have the right 
of regulating naturalization, and can by virtue thereof fix 
different periods of residence as conditions of enjoying 
different privileges of Citizenship . . . .” II Farrand, The 
Records of the Federal Convention of 1787, 235 (1911). 
This was confirmed during the debate in the First Con-
gress on the first naturalization bill when Alexander 
White of Virginia suggested that if the residence require-
ment were stricken, “another clause ought to be added, 
depriving [naturalized] persons of the privilege of citizen-
ship, who left the country and staid abroad for a given 
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length of time.” 1 Annals of Congress 1110 (1790). 
James Madison answered:

“It may be a question of some nicety, how far we 
can make our law to admit an alien to the right of 
citizenship, step by step; but there is no doubt we 
may, and ought to require residence as an essen-
tial.” Id., at 1112.

The records show not only that it was the consensus of 
the members of the House that step-by-step naturaliza-
tion was permissible but also that not a word was spoken 
against the Madison statement that required residence 
was constitutionally allowed. This debate points up the 
fact that distinctions between naturalized and native- 
born citizens were uppermost in the minds of the Framers 
of the Constitution.

The right to renounce citizenship acquired at birth was 
a serious question during the War of 1812. In 1814 the 
Government, through Secretary of State Monroe, circu-
lated an anonymous pamphlet, A Treatise on Expatria-
tion, which declared that “[expatriation ... is nothing 
more than emigration, with an intention to settle per-
manently abroad.” At 21. Since that time it has tradi-
tionally been our policy to withdraw diplomatic protec-
tion from naturalized citizens domiciled in their native 
states. See, e. g., letter from Secretary of State Adams to 
Shaler (1818), III Moore, Digest of International Law 
735-736 (1906); letter from United States Minister to 
Prussia Wheaton to Knoche (1840), S. Exec. Doc. No. 38, 
36th Cong., 1st Sess., 6-7; letter from Secretary of State 
Fish to Wing (1871), II Wharton, Digest of Interna-
tional Law of the United States 361-362 (2d ed. 1887) ; 
communication from Secretary of State Hay to Amer-
ican diplomats (1899), III Moore, supra, at 950. Dur-
ing all this period the United States protected all citi-
zens abroad except naturalized ones residing in their
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native lands. In 1868 the Bancroft treaty was nego-
tiated with the North German Confederation. It pro-
vided that each country would recognize naturalization 
of its native-born citizens by the other country. It fur-
ther provided that “[i]f a German naturalized in America 
renews his residence in North Germany, without the 
intent to return to America, he shall be held to have re-
nounced his naturalization . . . [and] [t]he intent not 
to return may be held to exist when the person nat-
uralized in the one country resides more than two years 
in the other country.” 15 Stat. 615, 616-617. The 
United States has similar rights under existing treaties 
with 20 countries. All of these rights will be stricken by 
the decision today.

In the late nineteenth century the Government adopted 
a practice of informing naturalized citizens residing in 
their native lands without intent to return that they had 
expatriated themselves. The doctrine underlying this 
procedure has since been followed on several occasions by 
commissions arbitrating the claims of American citizens 
against foreign governments. See III Moore, History 
and Digest of International Arbitrations 2562-2572, 
2579-2581 (1898).

As early as 1863 President Lincoln had suggested to 
Congress that it “might be advisable to fix a limit beyond 
which no citizen of the United States residing abroad may 
claim the interposition of his Government.” 7 Messages 
and Papers of the Presidents 3382 (Richardson ed. 1897). 
However, no legislation was enacted in the nineteenth 
century. In 1906, at the request of Congress, Secretary 
of State Elihu Root appointed a “citizenship board” to 
consider this and other related matters. The Board’s 
report stated:

“Expressed renunciation of American citizenship 
is, however, extremely rare; but the class of Ameri-
cans who separate themselves from the United States 
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and live within the jurisdiction of foreign countries is 
becoming larger every year, and the question of their 
protection causes increasing embarrassment to this 
Government in its relations with foreign powers.” 
H. Doc. No. 326, 59th Cong., 2d Sess., 25.

The Board’s recommendations led to the enactment of 
the Nationality Act of 1907, 34 Stat. 1228. That Act 
included a rebuttable presumption that residence for two 
years in the foreign state from which a naturalized Amer-
ican citizen came constituted a forfeiture of American 
citizenship. This provision proved difficult to admin-
ister and in 1933 President Roosevelt appointed a cabinet 
committee (the Secretary of State, the Attorney General 
and the Secretary of Labor) to review the nationality 
laws. The committee issued an extensive report and 
draft statute which provided for expatriation of natural-
ized citizens who resided continuously in their country 
of origin for three years. This provision was incorpo-
rated into the Nationality Act of 1940, 54 Stat. 1137,1170, 
and was carried over into the Immigration and Nation-
ality Act of 1952, modified so as not to require “uninter-
rupted physical presence in a foreign state . . . .” 66 
Stat. 163, 170, 269.

II.
This historical background points up the international 

difficulties which led to the adoption of the policy an-
nounced in § 352 (a)(1). Residence of United States 
nationals abroad has always been the source of much 
international friction and the ruling today will expand 
these difficulties tremendously. In 1962 alone 919 per-
sons were expatriated on the basis of residence in coun-
tries of former nationality. The action of the Court in 
voiding these expatriations will cause no end of diffi-
culties because thousands of persons living throughout 
the world will come under the broad sweep of the Court’s 



174 OCTOBER TERM, 1963.

Cla rk , J., dissenting. 377 U. S.

decision. It is estimated that several thousand of these 
American expatriates reside in iron curtain countries 
alone. Hearings before the Subcommittee on Constitu-
tional Rights of the Senate Committee on the Judiciary 
on S. Res. 49, 85th Cong., 1st Sess., 133. The protection 
of American citizens abroad has always been a most sensi-
tive matter and continues to be so today. This is espe-
cially true in Belgium, Greece, France, Iran, Israel, 
Switzerland and Turkey, because of their refusal to recog-
nize the expatriation of their nationals who acquire 
American citizenship. The dissension that springs up in 
some of these areas adds immeasurably to the difficulty.

Nor is the United States alone in making residence 
abroad cause for expatriation. Although the number of 
years of foreign residence varies from 2 to 10 years, 
29 countries, including the United Kingdom and 7 
Commonwealth countries, expatriate naturalized citizens 
residing abroad. Only four—Czechoslovakia, Poland, 
Afghanistan, and Yugoslavia-—apply expatriation to both 
native-born and naturalized citizens. Even the United 
Nations sanctions different treatment for naturalized and 
native-born citizens; Article 7 of the United Nations Con-
vention on the Reduction of Statelessness provides that 
naturalized citizens who reside abroad for seven years 
may be expatriated unless they declare their intent to 
retain citizenship.

III.
The decisions of this Court have consistently approved 

the power of Congress to enact statutes similar to the one 
here stricken down. Beginning with Mackenzie v. Hare, 
supra, where the Court sustained a statute suspending 
during coverture the citizenship of a native-born Amer-
ican woman who married a foreigner, the Court has in-
variably upheld expatriation when there is a concurrence 
on the part of the citizen. In Mackenzie exactly the 
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same argument was made that appellant urges here. 
Indeed, the Court uses the same opinion in this case to 
strike down § 352 (a)(1) as was urged in Mackenzie, 
namely, Osborn v. Bank of the United States, 9 Wheat. 
738 (1824), where Chief Justice Marshall remarked: “The 
constitution does not authorize Congress to enlarge or 
abridge . . . [the] rights” of citizens. At 827. But the 
Court in Mackenzie, without dissent on the merits, held:

“It may be conceded that a change of citizenship 
cannot be arbitrarily imposed, that is, imposed with-
out the concurrence of the citizen. The law in con-
troversy does not have that feature. It deals with 
a condition voluntarily entered into [marriage], with 
notice of the consequences. We concur with counsel 
that citizenship is of tangible worth, and we sym-
pathize with plaintiff in her desire to retain it and 
in her earnest assertion of it. But there is involved 
more than personal considerations. As we have 
seen, the legislation was urged by conditions of na-
tional moment. . . . This is no arbitrary exercise 
of government. It is one which, regarding the inter-
national aspects, judicial opinion has taken for 
granted would not only be valid but demanded.” At 
311-312.

And later in Savorgnan v. United States, 338 U. S. 491 
(1950), we approved the doctrine of Mackenzie, supra. 
Six years ago in Perez v. Brownell, 356 U. S. 44 (1958), 
we held that an American citizen voting in a foreign elec-
tion expatriated himself under § 401 of the Nationality 
Act of 1940, 54 Stat. 1137. We again cited Mackenzie, 
supra, with approval, describing the central issue in 
expatriation cases

“as importing not only something less than complete 
and unswerving allegiance to the United States but 

729-256 0-65-16 
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also elements of an allegiance to another country in 
some measure, at least, inconsistent with American 
citizenship.” At 61.

The present case certainly meets this test. Appellant’s 
prolonged residence in her former homeland, the alle-
giance her husband and children owe to it, and her inten-
tion not to return to the United States all show some 
measure of allegiance to Germany. At the very least, 
these factors show much less than “unswerving allegiance 
to the United States” and are “inconsistent with Ameri-
can citizenship.” Indeed, in this respect the instant case 
is much stronger than Mackenzie, supra.

The Court bases its decision on the fact that § 352 
(a)(1) applies only to naturalized, not native-born, citi-
zens. It says this results in a discrimination in violation 
of the Due Process Clause of the Fifth Amendment. I 
think that in so doing the Court overspeaks itself. If 
Congress has the power to expatriate all citizens, as the 
Court’s position implies, it would certainly have like 
power to enact a more narrowly confined statute aimed 
only at those citizens whose presence in their native home-
lands can embroil the United States in conflict with such 
countries. As the history shows, the naturalized citizen 
who returns to his homeland is often the cause of the 
difficulties. This fact is recognized by the policy of this 
country and of 25 others and by a United Nations Con-
vention as well. Through § 352 (a)(1), Congress has 
restricted its remedy to correction of the precise situations 
which have caused the problem. In adopting the classi-
fication “naturalized citizen” has the Congress acted with 
reason? Many times this Court has upheld classifica-
tions of more significance. Hirabayashi v. United States, 
320 U. S. 81 (1943) (curfew imposed on persons of Japa-
nese ancestry, regardless of citizenship, in military areas 
during war); Heim v. McCall, 239 U. S. 175 (1915) 
(aliens not employable on public works projects); Ter- 
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race v. Thompson, 263 U. S. 197 (1923) and Porterfield v. 
Webb, 263 U. S. 225 (1923) (aliens who were ineligible for 
citizenship not permitted to hold land for farming or 
other purposes) ; Ohio ex rel. Clarke v. Deckebach, 274 
U. S. 392 (1927) (aliens not permitted to conduct pool 
and billiard rooms). As in Mackenzie v. Hare, supra, 
these cases were sustained on the basis that the classifica-
tion was reasonably devised to meet a demonstrated need. 
Distinctions between native-born and naturalized citizens 
in connection with foreign residence are drawn in the 
Constitution itself. Only a native-born may become Pres-
ident, Art. II, § 1. A naturalized citizen must wait seven 
years after he obtains his citizenship before he is eligible 
to sit in the House, Art. I, § 2. For the Senate, the wait-
ing period is nine years, Art. I, § 3. Do these provisions 
create a second-class citizenship or place a “badge of lack of 
allegiance” on those citizens? It has never been thought 
so until today. As I have shown, in the debate in the 
First Congress on the first naturalization bill, it was pro-
posed to expatriate naturalized citizens who resided 
abroad. During the entire nineteenth century only nat-
uralized citizens were, as a general rule, expatriated on 
the grounds of foreign residence, and for nearly 100 years 
our naturalization treaties have contained provisions 
authorizing the expatriation of naturalized citizens re-
siding in their native lands. Indeed, during the con-
sideration of the 1952 Act, not a single witness specifically 
objected to § 352 (a)(1). Even the Americans for Demo-
cratic Action suggested that it was a reasonable regula-
tion. It is a little late for the Court to decide in the face 
of this mountain of evidence that the section has sud-
denly become so invidious that it must be stricken as 
arbitrary under the Due Process Clause.

Kennedy v. Mendoza-Martinez, 372 U. S. 144 (1963), 
is not apposite. There expatriation for the offense of re-
maining outside the country to avoid military service 
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was held to constitute punishment without a criminal 
trial. The majority here indicates that a reservation 
made by Mr . Justi ce  Stew art  in his dissent in that case 
supports its present view. I think not. Indeed, my 
Brother Stewart ’s conclusion that our cases “upholding 
involuntary denationalization all involved conduct in-
consistent with undiluted allegiance to this country,” 
at 214, fits this case like a glove. Here appellant has been 
away from the country for 10 years, has married a foreign 
citizen, has continuously lived with him in her native 
land for eight years, has borne four sons who are German 
nationals, and admits that she has no intention to return 
to this country. She wishes to retain her citizenship on 
a standby basis for her own benefit in the event of trouble. 
There is no constitutional necessity for Congress to accede 
to her wish.

I dissent.
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CLAY v. SUN INSURANCE OFFICE, LTD.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT.

No. 470. Argued April 28, 1964.—Decided May 18, 1964.

Petitioner, a few months after purchasing from respondent insurance 
company in the State where he then resided a personal property 
floater insurance policy, which barred a claim thereunder twelve 
months after discovery of loss, moved to and became a resident of 
the forum State, which permitted claims up to five years after loss 
notwithstanding contract provisions requiring earlier legal action. 
Invoking diversity jurisdiction, petitioner brought this action in 
the Federal District Court of the forum State to recover damages 
under the policy more than a year after discovery of the loss which 
occurred in that State. After certification to and resolution by the 
State Supreme Court of certain local law questions following 
remand by this Court, the Court of Appeals held that application 
to the contract of the five-year statute of limitations would violate 
due process. Held: Application of the statute of limitations of the 
forum State is consistent with due process and full faith and credit 
requirements, where the activities of the parties to an ambulatory 
personal property insurance contract were ample within the forum 
State; the policy made no provision that the law of the state of 
contract would govern; respondent insurance company had knowl-
edge when it sold the policy that the petitioner might move his 
property anywhere; and it knew that he had moved to the forum 
State, where respondent was also licensed to do business and must 
have known that it could be sued. Pp. 180-183.

319 F. 2d 505, reversed.

Paschal C. Reese argued the cause and filed briefs for 
petitioner.

Bert Cotton argued the cause for respondent. With 
him on the brief were Maurice Mound and Hortense 
Mound.

James T. Carlisle, Assistant Attorney General of 
Florida, pro hac vice, by special leave of Court, argued 
the cause for the State of Florida, as amicus curiae, urging
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reversal. With him on the brief were James W. Kynes, 
Attorney General of Florida, and Robert J. Kelly, First 
Assistant Attorney General.

Mr . Justic e Douglas  delivered the opinion of the 
Court.

This case, which invoked the diversity jurisdiction of 
the Federal District Court in a suit to recover damages 
under an insurance policy, was here before. 363 U. S. 207. 
The initial question then as now is whether the 12-month- 
suit clause in the policy governs, in which event the claim 
is barred, or whether Florida’s statutes 1 nullifying such 
clauses if they require suit to be filed in less than five 
years are applicable and valid, in which event the suit is 
timely. The policy was purchased by petitioner in Illi-
nois while he was a citizen and resident of that State. 
Respondent, a British company, is licensed to do business 
in Illinois, Florida, and several other States.

A few months after purchasing the policy, petitioner 
moved to Florida and became a citizen and resident of 
that State; and it was in Florida that the loss occurred 
two years later. When the case reached here, the major-
ity view was that the underlying constitutional question— 
whether consistently with due process, Florida could 
apply its five-year statute to this Illinois contract—should 
not be reached until the Florida Supreme Court, through 
its certificate procedure,* 2 had construed that statute and 
resolved another local law question.3 On remand the 
Court of Appeals certified the two questions to the Flor-
ida Supreme Court, which answered both questions in

*Fla. Stat. Ann. (1960) §§95.03, 95.11 (3).
2 Fla. Stat. Ann. (1957) §25.031; Fla. App. Rule 4.61. See Sun 

Ins. Office, Ltd., v. Clay, 133 So. 2d 735. For other instances of our 
use of that certificate procedure see Dresner v. Tallahassee, 375 U. S. 
136, and Aldrich v. Aldrich, 375 U. S. 75, 249.

3 The meaning of an “all risks” clause.
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petitioner’s favor. 133 So. 2d 735. Thereafter the Court 
of Appeals held that it was not compatible with due 
process for Florida to apply its five-year statute to this 
contract and that judgment should be entered for 
respondent. 319 F. 2d 505. We again granted'certiorari. 
375 U. S. 929.

While there are Illinois cases indicating that parties may 
contract—as here—for a shorter period of limitations than 
is provided by the Illinois statute,4 we are referred to no 
Illinois decision extending that rule into other States 
whenever claims on Illinois contracts are sought to be en-
forced there. We see no difficulty whatever under either 
the Full Faith and Credit Clause or the Due Process 
Clause. We deal with an ambulatory contract on which 
suit might be brought in any one of several States. Nor-
mally, as the Court held in Pacific Employers Ins. Co. v. 
Industrial Accident Comm’n, 306 U. S. 493, 502, a State 
having jurisdiction over a claim deriving from an out- 
of-state employment contract need not substitute the 
conflicting statute of the other State (workmen’s com-
pensation) for its own statute (workmen’s compensa-
tion)—where the employee was injured in the course of 
his employment while temporarily in the latter State. We 
followed the same route in Watson v. Employers Liability 
Assurance Corp., 348 U. S. 66, where we upheld a state 
statute allowing direct actions against liability insurance 
companies in the State of the forum, even though a clause 
in the contract, binding in the State where it was made, 
prohibited direct action against the insurer until final 
determination of the obligation of the insured.

The Court of Appeals relied in the main on Hartford 
Accident & Indemnity Co. v. Delta & Pine Land Co., 292 
U. S. 143, and Home Ins. Co. n . Dick, 281 U. S. 397. 
Those were cases where the activities in the State of the

4 See cases cited in 363 U. S., at 217, note 12.
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forum were thought to be too slight and too casual, as in 
the Delta & Pine Land Co. case (292 U. S., at 150), to 
make the application of local law consistent with due 
process, or wholly lacking, as in the Dick case.5 No defi-
ciency of that order is present here. As Mr . Justice  
Black , dissenting, said when this case was here before:

“Insurance companies, like other contractors, do 
not confine their contractual activities and obligations 
within state boundaries. They sell to customers who 
are promised protection in States far away from the 
place where the contract is made. In this very case 
the policy was sold to Clay with knowledge that he 
could take his property anywhere in the world he 
saw fit without losing the protection of his insur-
ance. In fact, his contract was described on its face 
as a ‘Personal Property Floater Policy (World Wide).’ 
The contract did not even attempt to provide that 
the law of Illinois would govern when suits were 
filed anywhere else in the country. Shortly after 
the contract was made, Clay moved to Florida and 
there he lived for several years. His insured prop-
erty was there all that time. The company knew 
this fact. Particularly since the company was li-
censed to do business in Florida, it must have known 
it might be sued there . . . .” 363 U. S., at 221.

5 . [N]othing in any way relating to the policy sued on, or to
the contracts of reinsurance, was ever done or required to be done in 
Texas. All acts relating to the making of the policy were done in 
Mexico. All in relation to the making of the contracts of re-insur-
ance were done there or in New York. And, likewise, all things in 
regard to performance were to be done outside of Texas. Neither 
the Texas laws nor the Texas courts were invoked for any purpose, 
except by Dick in the bringing of this suit. The fact that Dick’s 
permanent residence was in Texas is without significance. At all 
times here material, he was physically present and acting in Mexico.” 
281 U. S., at 408.
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Order of United Commercial Travelers v. Wolfe, 331 
U. S. 586, involved a six-month-suit clause; but it is a 
highly specialized decision dealing with unique facts—a 
suit on an insurance policy issued by an Ohio fraternal 
society, incorporating its constitution and by-laws, and 
involving what the Court called the “indivisible unity” of 
the fraternal society. Id., at 606. In that case the addi-
tional time afforded by the statute of limitations of South 
Dakota, where the case was tried, was not allowed to be 
applied to the contract. We do not extend that rule nor 
apply it here, for Florida has ample contacts with the 
present transaction and the parties to satisfy any con-
ceivable requirement of full faith and credit or of due 
process.

Reversed.6

6 A motion to strike a brief amicus filed by Florida is denied.
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PARDEN et  al . v. TERMINAL RAILWAY OF 
THE ALABAMA STATE DOCKS 

DEPARTMENT et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT.

No. 157. Argued February 26-27, 1964.—Decided May 18, 1964.

Operation of a common carrier railroad in interstate commerce by a 
State constituted a waiver of its sovereign immunity and consent 
to a suit brought in a federal court by employees of the railroad 
under the Federal Employers’ Liability Act. Pp. 184-198.

311 F. 2d 727, reversed.

Al G. Rives argued the cause for petitioners. With 
him on the briefs was Timothy M. Conway, Jr.

Willis C. Darby, Jr. argued the cause for respondents. 
With him on the brief was Richmond M. Flowers, Attor-
ney General of Alabama.

Mr . Justi ce  Brennan  delivered the opinion of the 
Court.

The question in this case is whether a State that owns 
and operates a railroad in interstate commerce may suc-
cessfully plead sovereign immunity in a federal-court suit 
brought against the railroad by its employee under the 
Federal Employers’ Liability Act.

Petitioners, citizens of the State of Alabama, brought 
suit in the Federal District Court for the Southern Dis-
trict of Alabama against respondent Terminal Railway of 
the Alabama State Docks Department. They alleged 
that the Railway was a “common carrier by railroad . . . 
engaging in commerce between any of the several States” 
within the terms of the Federal Employers' Liability Act, 
45 U. S. C. §§ 51-60, and sought damages under that Act 
for personal injuries sustained while employed by the
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Railway. Respondent State of Alabama, appearing spe-
cially, moved to dismiss the action on the ground that 
the Railway was an agency of the State and the State had 
not waived its sovereign immunity from suit. The Dis-
trict Court granted the motion, and the Court of Appeals 
for the Fifth Circuit affirmed, 311 F. 2d 727. We granted 
certiorari, 375 U. S. 810. We reverse.

The Terminal Railway is wholly owned and operated 
by the State of Alabama through its State Docks Depart-
ment, and has been since 1927. Consisting of about 50 
miles of railroad tracks in the area adjacent to the State 
Docks at Mobile, it serves those docks and several in-
dustries situated in the vicinity, and also operates an 
interchange railroad with several privately owned railroad 
companies. It performs services for profit under statu-
tory authority authorizing it to operate “as though it 
were an ordinary common carrier.” 1940 Code of Ala-
bama (recompiled 1958), Tit. 38, § 17.1 It conducts 
substantial operations in interstate commerce. It has 
contracts and working agreements with the various rail-
road brotherhoods in accordance with the Railway Labor 
Act, 45 U. S. C. § 151 et seq.; maintains its equipment in 
conformity with the Federal Safety Appliance Act, 45 
U. S. C. § 1 et seq.; and complies with the reporting and 
bookkeeping requirements of the Interstate Commerce 
Commission. It is thus indisputably a common carrier 
by railroad engaging in interstate commerce.

Petitioners contend that it is consequently subject to 
this suit under the Federal Employers’ Liability Act. 
That statute provides that “every common carrier by 
railroad while engaging in commerce between any of the 
several States . . . shall be liable in damages to any per-
son suffering injury while he is employed by such carrier 

1 See also Ala. Const, of 1901, amendment 116; 1940 Code of Ala. 
(recompiled 1958), Tit. 38, §§45 (14), (16).
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in such commerce,” and that “under this chapter an 
action may be brought in a district court of the United 
States . . . .” 45 U. S. C. §§ 51, 56. Respondents rely, 
as did the lower courts in dismissing the action, on sov-
ereign immunity—the principle that a State may not be 
sued by an individual without its consent. Although the 
Eleventh Amendment is not in terms applicable here, 
since petitioners are citizens of Alabama,2 this Court has 
recognized that an unconsenting State is immune from 
federal-court suits brought by its own citizens as well as 
by citizens of another State. Hans v. Louisiana, 134 
U. S. 1; Duhne v. New Jersey, 251 U. S. 311; Great 
Northern Life Ins. Co. v. Read, 322 U. S. 47, 51; Fitts v. 
McGhee, 172 U. S. 516, 524. See also Monaco v. Missis-
sippi, 292 U. S. 313. Nor is the State divested of its 
immunity “on the mere ground that the case is one aris-
ing under the Constitution or laws of the United States.” 
Hans n . Louisiana, supra, 134 U. S., at 10; see Duhne v. 
New Jersey, supra, 251 U. S. 311; Smith v. Reeves, 178 
U. S. 436, 447-449; Ex parte New York, 256 U. S. 490, 
497-498. But the immunity may of course be waived; 
the State’s freedom from suit without its consent does 
not protect it from a suit to which it has consented. 
Clark v. Barnard, 108 U. S. 436, 447; Gunter v. Atlantic 
Coast Line R. Co., 200 U. S. 273, 284; Petty v. Tennessee- 
Missouri Bridge Comm’n, 359 U. S. 275. We think 
Alabama has consented to the present suit.

This case is distinctly unlike Hans v. Louisiana, supra, 
where the action was a contractual one based on state 
bond coupons, and the plaintiff sought to invoke the

2 The Eleventh Amendment provides:
“The Judicial power of the United States shall not be construed 

to extend to any suit in law or equity, commenced or prosecuted 
against one of the United States by Citizens of another State, or by 
Citizens or Subjects of any Foreign State.”



PARDEN v. TERMINAL R. CO. 187

184 Opinion of the Court.

federal-question jurisdiction by alleging an impairment of 
the obligation of contract.3 Such a suit on state debt 
obligations without the State’s consent was precisely the 
“evil” against which both the Eleventh Amendment and 
the expanded immunity doctrine of the Hans case were 
directed.4 Here, for the first time in this Court, a State’s 
claim of immunity against suit by an individual meets a 
suit brought upon a cause of action expressly created by 
Congress. Two questions are thus presented: (1) Did 
Congress in enacting the FELA intend to subject a State 
to suit in these circumstances? (2) Did it have the 
power to do so, as against the State’s claim of immunity?

We think that Congress, in making the FELA appli-
cable to “every” common carrier by railroad in interstate 
commerce, meant what it said.5 That congressional

3 Of the other cases cited in which federal-question jurisdiction was 
asserted, Smith v. Reeves, 178 U. S. 436, and Ex parte New York, 
256 U. S. 490, were also commonplace suits in which the federal 
question did not itself give rise to the alleged cause of action against 
the State but merely lurked in the background. The former case 
was a tax-refund suit brought by receivers of a corporation created by 
Congress, and the latter was an admiralty suit for property damage 
due to negligence. Duhne v. New Jersey, 251 U. S. 311, was a suit 
against the State to restrain it from enforcing the Eighteenth Amend-
ment to the Federal Constitution, on the ground that the Amendment 
was invalid.

4 See Cohens v. Virginia, 6 Wheat. 264, 406-407; Hans v. Louisiana, 
134 U. S. 1, 12-13, 16; The Federalist, No. 81 (Hamilton) (Cooke 
ed. 1961), at 548-549; Irish and Prothro, The Politics of American 
Democracy, at 123 (1959), quoted in Petty v. Tennessee-Missouri 
Bridge Comm’n, 359 U. S. 275, 276, n. 1; Jaffe, Suits Against Gov-
ernments and Officers: Sovereign Immunity, 77 Harv. L. Rev. 1, 19 
(1963).

5 Although the language of the Act itself is clear enough, further 
indication of the congressional desire to cover all rail carriers that 
constitutionally could be covered is found in the legislative history, 
where the House Report states that “This bill relates to common 
carriers by railroad engaged in interstate . . . commerce .... It is
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statutes regulating railroads in interstate commerce apply 
to such railroads whether they are state owned or pri-
vately owned is hardly a novel proposition; it has twice 
been clearly affirmed by this Court. In United States v. 
California, 297 U. S. 175, the question was whether the 
federal Safety Appliance Act, 45 U. S. C. §§ 2, 6, appli-
cable by its terms to “any common carrier engaged in 
interstate commerce by railroad,” applied to California’s 
state-owned railroad. The Court unanimously held that 
it did.* 6 In rejecting the argument that “the statute is to 
be deemed inapplicable to state-owned railroads because 
it does not specifically mention them,” the Court said, in 
terms equally pertinent here:

“No convincing reason is advanced why interstate 
commerce and persons and property concerned in it 
should not receive the protection of the act whenever 
a state, as well as a privately-owned carrier, brings 
itself within the sweep of the statute, or why its all- 
embracing language should not be deemed to afford 
that protection.” 297 U. S., at 185.

In California v. Taylor, 353 U. S. 553, the question was 
whether the Railway Labor Act, 45 U. S. C. § 151 et seq., 
applicable by its terms to “any . . . carrier by railroad, 
subject to the Interstate Commerce Act,” applied to 
the same California state railroad. The Court, again 
unanimous, held that it did.7 After noting that “fed-

intended in its scope to cover all commerce to which the regulative 
power of Congress extends.” H. R. Rep. No. 1386, To Accompany 
H. R. 20310, 60th Cong., 1st Sess. (1908).

6 The suit had been brought against the State not by an individual 
but by the United States, to recover the statutory penalty for vio-
lation of the Act.

7 The suit was not against the State, but against members of the 
National Railroad Adjustment Board to compel them to take juris-
diction over the railroad under the Act. The Court left open, 353 
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eral statutes regulating interstate railroads, or their em-
ployees, have consistently been held to apply to publicly 
owned or operated railroads,” although “none of these 
statutes referred specifically to public railroads as being 
within their coverage,” 353 U. S., at 562, the Court stated:

“The fact that Congress chose to phrase the coverage 
of the Act in all-embracing terms indicates that state 
railroads were included within it. In fact, the con-
sistent congressional pattern in railway legislation 
which preceded the Railway Labor Act was to em-
ploy all-inclusive language of coverage with no 
suggestion that state-owned railroads were not 
included.” 353 U. S., at 564.

As support for this proposition, the Court relied on three 
decisions involving the precise question presented by the 
instant case, in all of which it had been held that the 
FELA did authorize suit against a publicly owned rail-
road despite a claim of sovereign immunity. Mathewes 
v. Port Utilities Comm’n, 32 F. 2d 913 (D. C. E. D. S. C. 
1929); Higginbotham v. Public Belt R. Comm’n, 192 
La. 525, 188 So. 395 (1938); Maurice v. State, 43 Cal. 
App. 2d 270, 110 P. 2d 706 (Cal. Dist. C. A. 1941). Thus 
we could not read the FELA differently here without 
undermining the basis of our decision in Taylor.

Nor do we perceive any reason for reading it differ-
ently. The language of the FELA is at least as broad 
and all-embracing as that of the Safety Appliance Act or 
the Railway Labor Act, and its purpose is no less appli-
cable to state railroads and their employees. If Congress 
made the judgment that, in view of the dangers of rail-
road work and the difficulty of recovering for personal

U. S., at 568, n. 16, the question whether the Eleventh Amendment 
would bar an employee of the railroad from enforcing an award by 
the Board in a suit against the State in a Federal District Court. 
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injuries under existing rules, railroad workers in inter-
state commerce should be provided with the right of 
action created by the FELA, we should not presume to 
say, in the absence of express provision to the contrary, 
that it intended to exclude a particular group of such 
workers from the benefits conferred by the Act. To read 
a “sovereign immunity exception” into the Act would re-
sult, moreover, in a right without a remedy; it would 
mean that Congress made “every” interstate railroad 
liable in damages to injured employees but left one class 
of such employees—those whose employers happen to 
be state owned—without any effective means of en-
forcing that liability. We are unwilling to conclude 
that Congress intended so pointless and frustrating a 
result. We therefore read the FELA as authorizing 
suit in a Federal District Court against state-owned as well 
as privately owned common carriers by railroad in inter-
state commerce.8

Respondents contend that Congress is without power, 
in view of the immunity doctrine, thus to subject a State 
to suit. We disagree. Congress enacted the FELA 
in the exercise of its constitutional power to regulate <

8 Respondents make an argument based on the provision in 45 j
U. S. C. § 56 that the jurisdiction of the federal courts under the 
FELA “shall be concurrent with that of the courts of the several 
States.” The contention is that since Alabama’s courts would not 
have taken jurisdiction over this suit, the “concurrent” jurisdiction of 
the federal courts must be similarly limited. See Hans v. Louisiana, 
supra, 134 U. S., at 18-19; but see Chisholm v. Georgia, 2 Dall. i
419; South Dakota v. North Carolina, 192 U. S. 286, 318. It is I
clear, however, that Congress did not intend this language to limit I 
the jurisdiction of the federal courts, but merely to provide an alter- I
native forum in the state courts. See O’Donnell v. Elgin, J. & E. R. I
Co., 193 F. 2d 348, 352-353 (C. A. 7th Cir. 1951), cert, denied, 343 I
U. S. 956; Trapp n . Baltimore & 0. R. Co., 283 F. 655 (D. C. N. D. I
Ohio 1922); Waltz v. Chesapeake & 0. R. Co., 65 F. Supp. 913 
(D. C. N. D. Ill. 1946). i
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interstate commerce. Second Employers’ Liability Cases, 
223 U. S. 1. While a State’s immunity from suit by 
a citizen without its consent has been said to be rooted 
in “the inherent nature of sovereignty,” Great Northern 
Life Ins. Co. v. Read, supra, 322 U. S. 47, 51,9 the States 
surrendered a portion of their sovereignty when they 
granted Congress the power to regulate commerce.

“This power, like all others vested in congress, is 
complete in itself, may be exercised to its utmost 
extent, and acknowledges no limitations other than 
are prescribed in the constitution. ... If, as has 
always been understood, the sovereignty of con-
gress, though limited to specified objects is plenary 
as to those objects, the power over commerce with 
foreign nations, and among the several States, is 
vested in congress as absolutely as it would be in a 
single government, having in its constitution the 
same restrictions on the exercise of the power as are 
found in the constitution of the United States.” 
Gibbons v. Ogden, 9 Wheat. 1, 196-197.

Thus, as the Court said in United States v. California, 
supra, 297 U. S., at 184-185, a State’s operation of a rail-
road in interstate commerce

“must be in subordination to the power to regulate 
interstate commerce, which has been granted spe-
cifically to the national government. The sovereign 
power of the states is necessarily diminished to the 
extent of the grants of power to the federal govern-
ment in the Constitution. . . . [T]here is no such 
limitation upon the plenary power to regulate com-
merce [as there is upon the federal power to tax 

9 See also The Federalist, No. 81 (Hamilton) (Cooke ed. 1961), at 
548, quoted in Hans v. Louisiana, supra, 134 U. S., at 13. Compare 
Jaffe, note 4, supra, 11 Harv. L. Rev., at 3, 18.

729-256 0-65-17
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state instrumentalities]. The state can no more 
deny the power if its exercise has been authorized by 
Congress than can an individual.”

By empowering Congress to regulate commerce, then, the 
States necessarily surrendered any portion of their sov-
ereignty that would stand in the way of such regulation. 
Since imposition of the FELA right of action upon inter-
state railroads is within the congressional regulatory 
power, it must follow that application of the Act to such 
a railroad cannot be precluded by sovereign immunity.10

Recognition of the congressional power to render a 
State suable under the FELA does not mean that the im-
munity doctrine, as embodied in the Eleventh Amendment 
with respect to citizens of other States and as extended 
to the State’s own citizens by the Hans case, is here being 
overridden. It remains the law that a State may not 
be sued by an individual without its consent. Our con-
clusion is simply that Alabama, when it began operation 
of an interstate railroad approximately 20 years after 
enactment of the FELA, necessarily consented to such suit 
as was authorized by that Act. By adopting and ratifying 
the Commerce Clause, the States empowered Congress to 
create such a right of action against interstate railroads; 
by enacting the FELA in the exercise of this power, Con-
gress conditioned the right to operate a railroad in inter-
state commerce upon amenability to suit in federal court 
as provided by the Act; by thereafter operating a railroad 
in interstate commerce, Alabama must be taken to have 
accepted that condition and thus to have consented to 
suit. “[B]y engaging in interstate commerce by rail, 
[the State] has subjected itself to the commerce power, 
and is liable for a violation of the . . . Act, as are other

10“[B]y engaging in the railroad business a State cannot with-
draw the railroad from the power of the federal government to regu-
late commerce.” New York v. United States, 326 U. S. 572, 582 
(opinion of Frankfurter, J.).
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carriers . . . .” United States v. California, supra, 297 
U. S, at 185; California v. Taylor, supra, 353 U. S, at 
568. We thus agree that

“[T]he state is liable, upon the theory that, by 
engaging in interstate commerce by rail, it has sub-
jected itself to the commerce power of the federal 
government.

“It would be a strange situation, indeed, if 
the state could be held subject to the [Federal 
Safety Appliance Act] and liable for a violation 
thereof, and yet could not be sued without its express 
consent. The state, by engaging in interstate com-
merce, and thereby subjecting itself to the act, 
must be held to have waived any right it may have 
had arising out of the general rule that a sovereign 
state may not be sued without its consent.” Maurice 
v. State, supra, 43 Cal. App. 2d, at 275, 277, 110 P. 
2d, at 710-711.

Accord, Higginbotham v. Public Belt R. Comm’n, supra, 
192 La. 525, 550-551, 188 So. 395, 403; Mathewes v. Port 
Utilities Comm’n, supraP

11 Respondents argue that Congress could not “directly strip a state 
of its sovereign immunity from suit by a citizen,” and hence cannot 
constitutionally impose a condition of amenability to suit upon the 
State’s right to operate a railroad in interstate commerce. Reliance is 
placed on such cases as Howard v. Illinois Central R. Co., 207 U. S. 
463, 502-503, and Frost & Frost Trucking Co. v. Railroad Comm’n 
of California, 271 U. S. 583. In Howard, the Court held the first 
Federal Employers’ Liability Act unconstitutional because it applied 
to intrastate as well as interstate commerce, rejecting the argument 
that “the act is constitutional, although it embraces subjects not 
within the power of Congress to regulate commerce, because one 
who engages in interstate commerce thereby submits all his business 
concerns to the regulating power of Congress.” 207 U. S., at 502. 
In Frost & Frost, the Court held that since a private carrier could 
not constitutionally be converted against its will into a common
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Respondents deny that Alabama’s operation of the rail-
road constituted consent to suit. They argue that it had 
no such effect under state law, and that the State did not 
intend to waive its immunity or know that such a waiver 
would result. Reliance is placed on the Alabama Con-
stitution of 1901, Art. I, Section 14 of which provides that 
“the State of Alabama shall never be made a defendant in 
any court of law or equity”; on state cases holding that 
neither the legislature nor a state officer has the power to 
waive the State’s immunity; 12 and on cases in this Court 
to the effect that whether a State has waived its immunity 
depends upon its intention and is a question of state law 

carrier by mere legislative command, such a condition could not be 
attached to the carrier’s right to use the highways. Both cases are 
clearly distinguishable because the condition sought to be imposed 
was deemed by the Court to fall outside the scope of valid regula-
tion. Thus in Howard the statute’s application to intrastate com-
merce was described as an attempt by Congress to exercise “power 
not delegated to it by the Constitution, in other words, . . . the right 
to legislate concerning matters of purely state concern,” 207 U. S., at 
502, and in Frost & Frost the Court stated that “the act, as thus 
applied, is in no real sense a regulation of the use of the public high-
ways. It is a regulation of the business of those who are engaged 
in using them.” 271 U. S., at 591. Here, in contrast, Congress 
does have authority, within its power to regulate commerce, to sub-
ject interstate railroads to suit under the FELA; by imposing a con-
dition requiring state-owned interstate railroads to submit to such 
suit, Congress is not attempting to extend its regulatory power to 
objects that would not otherwise be subject to it, but rather to prevent 
objects otherwise subject to the power from being unjustifiably 
excepted. That Congress could not make a State suable upon all 
causes of action does not mean that it cannot do so with respect to 
this particular cause of action, where imposition of such liability is 
within its power to regulate commerce and where the State, by 
operating a railroad in interstate commerce, has voluntarily submitted 
itself to that power.

12 Dunn Construction Co. v. State Board of Adjustment, 234 Ala. 
372, 376, 175 So. 383, 386 (1937); State Tax Comm’n v. Commercial 
Realty Co., 236 Ala. 358, 361, 182 So. 31, 35 (1938).
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only. Chandler v. Dix, 194 U. S. 590; Palmer v. Ohio, 
248 U. S. 32; Ford Motor Co. v. Department of Treasury, 
323 U. S. 459, 466-470. We think those cases are inap-
posite to the present situation, where the waiver is 
asserted to arise from the State’s commission of an act 
to which Congress, in the exercise of its constitutional 
power to regulate commerce, has attached the condition 
of amenability to suit. More pertinent to such a situa-
tion is our decision in Petty v. Tennessee-Missouri Bridge 
Comm’n, supra. That was a suit against a bi-state 
authority created with the consent of Congress pur-
suant to the Compact Clause of the Constitution. We 
assumed arguendo that the suit must be considered as 
being against the States themselves, but held never-
theless that by the terms of the compact and of a proviso 
that Congress had attached in approving it,13 the States 
had waived any immunity they might otherwise have had. 
In reaching this conclusion we rejected arguments, like 
the one made here, based on the proposition that neither 

13 This proviso was that “nothing herein contained shall be con-
strued to affect, impair, or diminish any right, power, or jurisdiction 
of . . . any court ... of the United States over or in regard to any 
navigable waters or any commerce between the States . . . .” The 
Court read this as reserving the jurisdiction of the federal courts in 
suits brought against the bi-state authority under the Jones Act 
or any other applicable congressional regulation of navigation or com-
merce. 359 U. S., at 281. The Court’s reliance on this congres-
sionally imposed condition in Petty is itself sufficient to refute re-
spondents’ argument here that since Congress has no power to 
“directly strip a State of its sovereign immunity,” it could not impose 
such suability as a condition to the State’s operation of a railroad 
in interstate commerce. See note 11, supra. It was presumably just 
as true in Petty as it is here that Congress could not directly subject 
the States to suit in matters falling outside the power granted to 
Congress by the Constitution. Yet Petty held that Congress could 
impose such suability as a condition to allowing the States to enter 
into the compact. Similarly, Congress can do so here as a condition 
to allowing the State to operate an interstate railroad.
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of the States under its own law would have considered 
the language in the compact to constitute a waiver of its 
immunity. The question of waiver was, we held, one of 
federal law. It is true that this holding was based on 
the inclusion of the language in an interstate compact 
sanctioned by Congress under the Constitution. But 
such compacts do not present the only instance in which 
the question whether a State has waived its immunity is 
one of federal law. This must be true whenever the 
waiver is asserted to arise from an act done by the State 
within the realm of congressional regulation; for the 
congressional power to condition such an act upon 
amenability to suit would be meaningless if the State, 
on the basis of its own law or intention, could conclu-
sively deny the waiver and shake off the condition. The 
broad principle of the Petty case is thus applicable 
here: Where a State’s consent to suit is alleged to arise 
from an act not wholly within its own sphere of authority 
but within a sphere—whether it be interstate compacts 
or interstate commerce—subject to the constitutional 
power of the Federal Government, the question whether 
the State’s act constitutes the alleged consent is one of 
federal law. Here, as in Petty, the States by venturing 
into the congressional realm “assume the conditions that 
Congress under the Constitution attached.” 359 U. S., 
at 281-282.

Our conclusion that this suit may be maintained is in 
accord with the common sense of this Nation’s federalism. 
A State’s immunity from suit by an individual without 
its consent has been fully recognized by the Eleventh 
Amendment and by subsequent decisions of this Court. 
But when a State leaves the sphere that is exclusively its 
own and enters into activities subject to congressional 
regulation, it subjects itself to that regulation as fully as 
if it were •a private person or corporation. Cf. South Car-
olina v. United States, 199 U. S. 437, 463; New York v.
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United States, 326 U. S. 572. It would surprise our 
citizens, we think, to learn that petitioners, who in 
terms of the language and purposes of the FELA are on 
precisely the same footing as other railroad workers,14 
must be denied the benefit of the Act simply because the 
railroad for which they work happens to be owned and 
operated by a State rather than a private corporation. It 
would be even more surprising to learn that the FELA 
does make the Terminal Railway “liable” to petitioners, 
but, unfortunately, provides no means by which that lia-
bility may be enforced. Moreover, such a result would 
bear the seeds of a substantial impediment to the effi-
cient working of our federalism. States have entered 
and are entering numerous forms of activity which, if car-
ried on by a private person or corporation, would be sub-
ject to federal regulation. See South Carolina v. United 
States, supra, 199 U. S., at 454—455. In a significant and

14 An employee regulation of respondent Terminal Railway ex-
plicitly recognizes that its employees may have causes of action under 
the FELA, providing as follows:

“Employees must not make any statement, either oral or written, 
concerning any accident, claim or suit in which the company is, or 
may be involved, to any person other than [an] authorized repre-
sentative of the railway, without permission, [e]xcept in cases arising 
under the Federal Employers’ Liability Act, otherwise known as ‘an 
act relating to the liability of common carriers by railroad to their 
employees in certain cases.’ ”
The exception for cases arising under the FELA is required by 45 
U. S. C. § 60. Asked about this regulation, respondents’ counsel said 
on oral argument that it did not indicate an intention to be subject to 
the Act, and could not do so in the face of the Alabama Constitution, 
see p. 194, supra, but had been included inadvertently when the Rail-
way was adopting a number of regulations based upon those used by 
a private railroad carrier. Nevertheless, the presence of this regu-
lation on the Terminal Railway’s books illustrates, we think, the 
incongruity of considering this railroad to be immune from a statu-
tory obligation imposed on privately owned railroads that are similar 
in every material respect.
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increasing number of instances, such regulation takes the 
form of authorization of lawsuits by private parties. To 
preclude this form of regulation in all cases of state activ-
ity would remove an important weapon from the congres-
sional arsenal with respect to a substantial volume of 
regulable conduct. Where, as here, Congress by the terms 
and purposes of its enactment has given no indication that 
it desires to be thus hindered in the exercise of its con-
stitutional power, we see nothing in the Constitution to 
obstruct its will.

Reversed.

Mr . Justic e  White , with whom Mr . Justice  Dougla s , 
Mr . Justic e Harlan , and Mr . Justi ce  Stewart  join, 
dissenting.

I agree that it is within the power of Congress to con-
dition a State’s permit to engage in the interstate trans-
portation business on a waiver of the State’s sovereign 
immunity from suits arising out of such business. Con-
gress might well determine that allowing regulable con-
duct such as the operation of a railroad to be undertaken 
by a body legally immune from liability directly resulting 
from these operations is so inimical to the purposes of 
its regulation that the State must be put to the option 
of either foregoing participation in the conduct or con-
senting to legal responsibility for injury caused thereby.

However, the decision to impose such conditions is for 
Congress and not for the courts. The majority today 
follows the Court’s consistent holdings that an uncon-
senting State is constitutionally immune from federal 
court suits brought by its own citizens as well as by 
citizens of other States. It should not be easily inferred 
that Congress, in legislating pursuant"to one article of 
the Constitution, intended to effect an automatic and 
compulsory waiver of rights arising under another. Only 
when Congress has clearly considered the problem and
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expressly declared that any State which undertakes given 
regulable conduct will be deemed thereby to have waived 
its immunity should courts disallow the invocation of this 
defense. Particular deference should be accorded that 
“old and well-known rule that statutes which in general 
terms divest pre-existing rights or privileges will not be 
applied to the sovereign without express words to that 
effect,” United States v. Mine Workers, 330 U. S. 258, 272, 
where the rights and privileges find their origin in the Con-
stitution. Far from manifesting such an unequivocal de-
termination, the legislative history of the Federal Em-
ployers’ Liability Act indicates that Congress did not even 
consider the possible impact of its legislation upon state 
immunity from suits. The expressed purpose of the Act 
was “to change the common-law liability of employers.” 1 
Certain specific defenses available to a railroad employer 
in an employee’s personal injury suit were removed, but 
sovereign immunity was not one of them. To require 
Alabama’s immunity defense to yield because of a claimed 
inconsistency with language of the Act making its pro-
visions applicable to “every common carrier by railroad 
while engaging in commerce” relegates the States’ con-
stitutional immunity, not even mentioned in the Act, to 
the level of state statutory or common-law defenses, four 
of which the statute expressly proscribed. A decent 
respect for the normally preferred position of constitu-
tional rights dictates that if Congress decides to exercise 
its power to condition privileges within its control on the 
forfeiture of constitutional rights its intention to do so 
should appear with unmistakable clarity.

In previous opinions the Court has indicated that 
waiver of sovereign immunity will be found only where 

1 H. R. Rep. No. 1386, 60th Cong., 1st Sess., 1 (1908). In debate 
on the House floor Representative Henry also summarized the Act as 
having “changed four rules of the common law.” 42 Cong. Rec. 
4427.
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stated by “the most express language or by such over-
whelming implication from the text as would leave no 
room for any other reasonable construction.” Murray v. 
Wilson Distilling Co., 213 U. S. 151, 171. See Ford 
Motor Co. v. Department of Treasury, 323 U. S. 459, 
468-470. If the automatic consequence of state opera-
tion of a railroad in interstate commerce is to be waiver 
of sovereign immunity, Congress’ failure to bring home 
to the State the precise nature of its option makes impos-
sible the “intentional relinquishment or abandonment of 
a known right or privilege” which must be shown before 
constitutional rights may be taken to have been waived. 
Johnson v. Zerbst, 304 U. S. 458, 464; Fay v. Noia, 372 
U. S. 391. The majority in effect holds that with regard 
to sovereign immunity, waiver of a constitutional priv-
ilege need be neither knowing nor intelligent.2

Preferring to leave the limiting of constitutional de-
fenses to that body empowered to impose such conditions, 
I respectfully dissent.

2 Petty v. Tennessee-Missouri Bridge Comm’n, 359 U. S. 275; 
California v. Taylor, 353 U. S. 553, and United States v. California, 
297 U. S. 175, are all inapposite. In Petty there was an express 
waiver, the compact itself expressly declaring that the bi-state author-
ity could “sue and be sued.” Taylor was not a suit against a State 
but against the members of the National Railroad Adjustment Board 
requiring them to take action on the plaintiffs’ claims under the Rail-
way Labor Act. Though the Court held the Act applicable to the 
State Belt Railroad it expressly disclaimed deciding any sovereign 
immunity issue. Footnote 16 of that opinion states: “The conten-
tion of the State that the Eleventh Amendment to the Constitution 
of the United States would bar an employee of the Belt Railroad 
from enforcing an award by the National Railroad Adjustment Board 
in a suit against the State in a United States District Court under 
§3, First (p), of the Act is not before us under the facts of this 
case.” 353 U. S., at 568. And the suit to recover the statutory 
penalty for violation of the federal Safety Appliance Act in United 
States v. California was brought by the United States, against whom 
it has long been recognized there is no state sovereign immunity. 
United States v. Texas, 143 U. S. 621.
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MASSIAH v. UNITED STATES.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT.

No. 199. Argued March 3, 1964.—Decided May 18, 1964.

Government agents, while continuing to investigate narcotics activ-
ities including those of petitioner, who had retained a lawyer and 
was free on bail after indictment, without petitioner’s knowledge 
secured an alleged confederate’s consent to install a radio trans-
mitter in the latter’s automobile. An agent was thereby enabled 
to overhear petitioner’s damaging statements which, despite his 
objection, were used in the trial which resulted in his conviction. 
Held: Incriminating statements thus deliberately elicited by fed-
eral agents from the petitioner, in the absence of his attorney, 
deprived the petitioner of his right to counsel under the Sixth 
Amendment; therefore such statements could not constitutionally 
be used as evidence against him in his trial. Pp. 201-207.

307 F. 2d 62, reversed.

Robert J. Carluccio argued the cause and filed a brief 
for petitioner.

Solicitor General Cox argued the cause for the United 
States. With him on the brief were Assistant Attorney 
General Miller and Jerome Nelson.

Mr . Justic e Stewart  delivered the opinion of the 
Court.

The petitioner was indicted for violating the federal 
narcotics laws. He retained a lawyer, pleaded not guilty, 
and was released on bail. While he was free on bail a 
federal agent succeeded by surreptitious means in listen-
ing to incriminating statements made by him. Evidence 
of these statements was introduced against the petitioner 
at his trial over his objection. He was convicted, and the 
Court of Appeals affirmed.1 We granted certiorari to 

1 307 F. 2d 62.
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consider whether, under the circumstances here presented, 
the prosecution’s use at the trial of evidence of the peti-
tioner’s own incriminating statements deprived him of 
any right secured to him under the Federal Constitution. 
374 U. S. 805.

The petitioner, a merchant seaman, was in 1958 a 
member of the crew of the S. S. Santa Maria. In April 
of that year federal customs officials in New York re-
ceived information that he was going to transport a 
quantity of narcotics aboard that ship from South 
America to the United States. As a result of this and 
other information, the agents searched the Santa Maria 
upon its arrival in New York and found in the afterpeak 
of the vessel five packages containing about three and a 
half pounds of cocaine. They also learned of circum-
stances, not here relevant, tending to connect the peti-
tioner with the cocaine. He was arrested, promptly 
arraigned, and subsequently indicted for possession of 
narcotics aboard a United States vessel.2 In July a 
superseding indictment was returned, charging the peti-
tioner and a man named Colson with the same substan-
tive offense, and in separate counts charging the peti-
tioner, Colson, and others with having conspired to 
possess narcotics aboard a United States vessel, and to 
import, conceal, and facilitate the sale of narcotics.3 The 
petitioner, who had retained a lawyer, pleaded not guilty 
and was released on bail, along with Colson.

A few days later, and quite without the petitioner’s 
knowledge, Colson decided to cooperate with the govern-
ment agents in their continuing investigation of the 
narcotics activities in which the petitioner, Colson, and 
others had allegedly been engaged. Colson permitted an 
agent named Murphy to install a Schmidt radio trans-

2 21 U. S. C. § 184a.
3 21 U. S. C. §§ 173, 174.
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mitter under the front seat of Colson’s automobile, by 
means of which Murphy, equipped with an appropriate 
receiving device, could overhear from some distance away 
conversations carried on in Colson’s car.

On the evening of November 19, 1959, Colson and the 
petitioner held a lengthy conversation while sitting in 
Colson’s automobile, parked on a New York street. By 
prearrangement with Colson, and totally unbeknown to 
the petitioner, the agent Murphy sat in a car parked out 
of sight down the street and listened over the radio to 
the entire conversation. The petitioner made several 
incriminating statements during the course of this con-
versation. At the petitioner’s trial these incriminat-
ing statements were brought before the jury through 
Murphy’s testimony, despite the insistent objection of 
defense counsel. The jury convicted the petitioner of 
several related narcotics offenses, and the convictions 
were affirmed by the Court of Appeals.4

The petitioner argues that it was an error of constitu-
tional dimensions to permit the agent Murphy at the 
trial to testify to the petitioner’s incriminating state-
ments which Murphy had overheard under the circum-
stances disclosed by this record. This argument is based 
upon two distinct and independent grounds. First, we 
are told that Murphy’s use of the radio equipment vio-
lated the petitioner’s rights under the Fourth Amend-
ment, and, consequently, that all evidence which Murphy 
thereby obtained was, under the rule of Weeks v. United 
States, 232 U. S. 383, inadmissible against the petitioner 
at the trial. Secondly, it is said that the petitioner’s 

4 The petitioner’s trial was upon a second superseding indictment 
which had been returned on March 3, 1961, and which included addi-
tional counts against him and other defendants. The Court of 
Appeals reversed his conviction upon a conspiracy count, one judge 
dissenting, but affirmed his convictions upon three substantive counts, 
one judge dissenting. 307 F. 2d 62.
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Fifth and Sixth Amendment rights were violated by the 
use in evidence against him of incriminating statements 
which government agents had deliberately elicited from 
him after he had been indicted and in the absence of his 
retained counsel. Because of the way we dispose of the 
case, we do not reach the Fourth Amendment issue.

In Spano v. New York, 360 U. S. 315, this Court re-
versed a state criminal conviction because a confession 
had been wrongly admitted into evidence against the 
defendant at his trial. In that case the defendant had 
already been indicted for first-degree murder at the time 
he confessed. The Court held that the defendant’s con-
viction could not stand under the Fourteenth Amend-
ment. While the Court’s opinion relied upon the totality 
of the circumstances under which the confession had been 
obtained, four concurring Justices pointed out that the 
Constitution required reversal of the conviction upon the 
sole and specific ground that the confession had been 
deliberately elicited by the police after the defendant had 
been indicted, and therefore at a time when he was clearly 
entitled to a lawyer’s help. It was pointed out that 
under our system of justice the most elemental concepts 
of due process of law contemplate that an indictment be 
followed by a trial, “in an orderly courtroom, presided 
over by a judge, open to the public, and protected by all 
the procedural safeguards of the law.” 360 U. S., at 327 
(Stewart , J., concurring). It was said that a Constitu-
tion which guarantees a defendant the aid of counsel at 
such a trial could surely vouchsafe no less to an indicted 
defendant under interrogation by the police in a com-
pletely extrajudicial proceeding. Anything less, it was 
said, might deny a defendant “effective representation by 
counsel at the only stage when legal aid and advice would 
help him.” 360 U. S., at 326 (Dougla s , J., concurring).

Ever since this Court’s decision in the Spano case, the 
New York courts have unequivocally followed this con-
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stitutional rule. “Any secret interrogation of the de-
fendant, from and after the finding of the indictment, 
without the protection afforded by the presence of coun-
sel, contravenes the basic dictates of fairness in the 
conduct of criminal causes and the fundamental rights 
of persons charged with crime.” People v. Waterman, 
9 N. Y. 2d 561, 565, 175 N. E. 2d 445, 448.5

This view no more than reflects a constitutional prin-
ciple established as long ago as Powell v. Alabama, 287 
U. S. 45, where the Court noted that “. . . during per-
haps the most critical period of the proceedings . . . that 
is to say, from the time of their arraignment until the 
beginning of their trial, when consultation, thoroughgoing 
investigation and preparation [are] vitally important, the 
defendants . . . [are] as much entitled to such aid [of 
counsel] during that period as at the trial itself.” Id., 
at 57. And since the Spano decision the same basic con-
stitutional principle has been broadly reaffirmed by this 
Court. Hamilton n . Alabama, 368 U. S. 52; White v. 
Maryland, 373 U. S. 59. See Gideon v. Wainwright, 372 
U. S. 335.

Here we deal not with a state court conviction, but with 
a federal case, where the specific guarantee of the Sixth 
Amendment directly applies.6 Johnson v. Zerbst, 304 

5 See also People v. Davis, 13 N. Y. 2d 690, 191 N. E. 2d 674, 241 
N. Y. S. 2d 172 (1963); People v. Rodríguez, 11 N. Y. 2d 279, 183 
N. E. 2d 651, 229 N. Y. S. 2d 353 (1962); People v. Meyer, 11 N. Y. 
2d 162, 182 N. E. 2d 103, 227 N. Y. S. 2d 427 (1962); People v. 
Di Biasi, 7 N. Y. 2d 544, 166 N. E. 2d 825, 200 N. Y. S. 2d 21 (1960); 
People v. Swanson, 18 App. Div. 2d 832, 237 N. Y. S. 2d 400 (2d 
Dept. 1963); People v. Price, 18 App. Div. 2d 739, 235 N. Y. S. 2d 
390 (3d Dept. 1962); People n . Wallace, 17 App. Div. 2d 981, 234 
N. Y. S. 2d 579 (2d Dept. 1962); People v. Karmel, 17 App. Div. 2d 
659, 230 N. Y. S. 2d 413 (2d Dept. 1962); People v. Robinson, 16 
App. Div. 2d 184, 224 N. Y. S. 2d 705 (4th Dept. 1962).

6 “In all criminal prosecutions, the accused shall enjoy the right . . . 
to have the Assistance of Counsel for his defence.”
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U. S. 458. We hold that the petitioner was denied the 
basic protections of that guarantee when there was used 
against him at his trial evidence of his own incriminating 
words, which federal agents had deliberately elicited from 
him after he had been indicted and in the absence of his 
counsel. It is true that in the Spano case the defendant 
was interrogated in a police station, while here the 
damaging testimony was elicited from the defendant with-
out his knowledge while he was free on bail. But, as 
Judge Hays pointed out in his dissent in the Court of 
Appeals, “if such a rule is to have any efficacy it must 
apply to indirect and surreptitious interrogations as well 
as those conducted in the jailhouse. In this case, 
Massiah was more seriously imposed upon . . . because 
he did not even know that he was under interrogation by 
a government agent.” 307 F. 2d, at 72-73.

The Solicitor General, in his brief and oral argument, 
has strenuously contended that the federal law enforce-
ment agents had the right, if not indeed the duty, to 
continue their investigation of the petitioner and his 
alleged criminal associates even though the petitioner had 
been indicted. He points out that the Government was 
continuing its investigation in order to uncover not only 
the source of narcotics found on the S. S. Santa Maria, 
but also their intended buyer. He says that the quan-
tity of narcotics involved was such as to suggest that the 
petitioner was part of a large and well-organized ring, and 
indeed that the continuing investigation confirmed this 
suspicion, since it resulted in criminal charges against 
many defendants. Under these circumstances the Solici-
tor General concludes that the government agents were 
completely “justified in making use of Colson’s coopera-
tion by having Colson continue his normal associations 
and by surveilling them.”

We may accept and, at least for present purposes, com-
pletely approve all that this argument implies, Fourth
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Amendment problems to one side. We do not question 
that in this case, as in many cases, it was entirely proper 
to continue an investigation of the suspected criminal 
activities of the defendant and his alleged confederates, 
even though the defendant had already been indicted. 
All that we hold is that the defendant’s own incriminating 
statements, obtained by federal agents under the circum-
stances here disclosed, could not constitutionally be used 
by the prosecution as evidence against him at his trial.

Reversed.

Mr . Justi ce  White , with whom Mr . Just ice  Clark  
and Mr . Justi ce  Harlan  join, dissenting.

The current incidence of serious violations of the law 
represents not only an appalling waste of the potentially 
happy and useful lives of those who engage in such con-
duct but also an overhanging, dangerous threat to those 
unidentified and innocent people who will be the victims 
of crime today and tomorrow. This is a festering prob-
lem for which no adequate cures have yet been devised. 
At the very least there is much room for discontent with 
remedial measures so far undertaken. And admittedly 
there remains much to be settled concerning the disposi-
tion to be made of those who violate the law.

But dissatisfaction with preventive programs aimed at 
eliminating crime and profound dispute about whether 
we should punish, deter, rehabilitate or cure cannot ex-
cuse concealing one of our most menacing problems until 
the millennium has arrived. In my view, a civilized 
society must maintain its capacity to discover trans-
gressions of the law and to identify those who flout it. 
This much is necessary even to know the scope of the 
problem, much less to formulate intelligent counter-
measures. It will just not do to sweep these disagreeable 
matters under the rug or to pretend they are not there 
at all.

729-256 0-65-18
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It is therefore a rather portentous occasion when a con-
stitutional rule is established barring the use of evidence 
which is relevant, reliable and highly probative of the 
issue which the trial court has before it—whether the ac-
cused committed the act with which he is charged. With-
out the evidence, the quest for truth may be seriously im-
peded and in many cases the trial court, although aware 
of proof showing defendant’s guilt, must nevertheless 
release him because the crucial evidence is deemed inad-
missible. This result is entirely justified in some cir-
cumstances because exclusion serves other policies of 
overriding importance, as where evidence seized in an 
illegal search is excluded, not because of the quality of 
the proof, but to secure meaningful enforcement of the 
Fourth Amendment. Weeks v. United States, 232 U. S. 
383; Mapp v. Ohio, 367 U. S. 643. But this only empha-
sizes that the soundest of reasons is necessary to warrant 
the exclusion of evidence otherwise admissible and the 
creation of another area of privileged testimony. With 
all due deference, I am not at all convinced that the addi-
tional barriers to the pursuit of truth which the Court 
today erects rest on anything like the solid foundations 
which decisions of this gravity should require.

The importance of the matter should not be under-
estimated, for today’s rule promises to have wide appli-
cation well beyond the facts of this case. The reason 
given for the result here—the admissions were obtained 
in the absence of counsel—would seem equally perti-
nent to statements obtained at any time after the 
right to counsel attaches, whether there has been an 
indictment or not; to admissions made prior to arraign-
ment, at least where the defendant has counsel or asks 
for it; to the fruits of admissions improperly obtained 
under the new rule; to criminal proceedings in state 
courts; and to defendants long since convicted upon evi-
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dence including such admissions. The new rule will 
immediately do service in a great many cases.

Whatever the content or scope of the rule may prove to 
be, I am unable to see how this case presents an uncon-
stitutional interference with Massiah’s right to counsel. 
Massiah was not prevented from consulting with counsel 
as often as he wished. No meetings with counsel were 
disturbed or spied upon. Preparation for trial was in no 
way obstructed. It is only a sterile syllogism—an un-
sound one, besides—to say that because Massiah had a 
right to counsel’s aid before and during the trial, his out- 
of-court conversations and admissions must be excluded 
if obtained without counsel’s consent or presence. The 
right to counsel has never meant as much before, 
Cicenia v. Lagay, 357 U. S. 504; Crooker v. California, 
357 U. S. 433, and its extension in this case requires some 
further explanation, so far unarticulated by the Court.

Since the new rule would exclude all admissions made 
to the police, no matter how voluntary and reliable, the 
requirement of counsel’s presence or approval would seem 
to rest upon the probability that counsel would foreclose 
any admissions at all. This is nothing more than a thinly 
disguised constitutional policy of minimizing or entirely 
prohibiting the use in evidence of voluntary out-of-court 
admissions and confessions made by the accused. Car-
ried as far as blind logic may compel some to go, the 
notion that statements from the mouth of the defendant 
should not be used in evidence would have a severe and 
unfortunate impact upon the great bulk of criminal cases.

Viewed in this light, the Court’s newly fashioned exclu-
sionary principle goes far beyond the constitutional priv-
ilege against self-incrimination, which neither requires 
nor suggests the barring of voluntary pretrial admissions. 
The Fifth Amendment states that no person “shall be 
compelled in any criminal case to be a witness against 
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himself . . . .” The defendant may thus not be com-
pelled to testify at his trial, but he may if he wishes. 
Likewise he may not be compelled or coerced into saying 
anything before trial; but until today he could if he 
wished to, and if he did, it could be used against him. 
Whether as a matter of self-incrimination or of due 
process, the proscription is against compulsion—coerced 
incrimination. Under the prior law, announced in count-
less cases in this Court, the defendant’s pretrial state-
ments were admissible evidence if voluntarily made; 
inadmissible if not the product of his free will. Hardly 
any constitutional area has been more carefully patrolled 
by this Court, and until now the Court has expressly re-
jected the argument that admissions are to be deemed 
involuntary if made outside the presence of counsel. 
Cicenia v. Lagay, supra; Croaker v. California, supra.*

The Court presents no facts, no objective evidence, no 
reasons to warrant scrapping the voluntary-involuntary 
test for admissibility in this area. Without such evidence 
I would retain it in its present form.

This case cannot be analogized to the American Bar 
Association’s rule forbidding an attorney to talk to 
the opposing party litigant outside the presence of his 
counsel. Aside from the fact that the Association’s 
canons are not of constitutional dimensions, the specific 
canon argued is inapposite because it deals with the con-

*Today’s rule picks up where the Fifth Amendment ends and bars 
wholly voluntary admissions. I would assume, although one cannot 
be sure, that the new rule would not have a similar supplemental role 
in connection with the Fourth Amendment. While the Fifth Amend-
ment bars only compelled incrimination, the Fourth Amendment 
bars only unreasonable searches. It could be argued, fruitlessly I 
would hope, that if the police must stay away from the defendant 
they must also stay away from his house once the right to counsel 
has attached and that a court must exclude the products of a rea-
sonable search made pursuant to a properly issued warrant but with-
out the consent or presence of the accused’s counsel.
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duct of lawyers and not with the conduct of investiga-
tors. Lawyers are forbidden to interview the opposing 
party because of the supposed imbalance of legal skill 
and acumen between the lawyer and the party litigant; 
the reason for the rule does not apply to nbnlawyers and 
certainly not to Colson, Massiah’s codefendant.

Applying the new exclusionary rule is peculiarly inap-
propriate in this case. At the time of the conversation 
in question, petitioner was not in custody but free on bail. 
He was not questioned in what anyone could call an 
atmosphere of official coercion. What he said was said 
to his partner in crime who had also been indicted. There 
was no suggestion or any possibility of coercion. What 
petitioner did not know was that Colson had decided to 
report the conversation to the police. Had there been 
no prior arrangements between Colson and the police, had 
Colson simply gone to the police after the conversation 
had occurred, his testimony relating Massiah’s state-
ments would be readily admissible at the trial, as would 
a recording which he might have made of the conversa-
tion. In such event, it would simply be said that 
Massiah risked talking to a friend who decided to dis-
close what he knew of Massiah’s criminal activities. But 
if, as occurred here, Colson had been cooperating with 
the police prior to his meeting with Massiah, both his 
evidence and the recorded conversation are somehow 
transformed into inadmissible evidence despite the fact 
that the hazard to Massiah remains precisely the same— 
the defection of a confederate in crime.

Reporting criminal behavior is expected or even de-
manded of the ordinary citizen. Friends may be sub-
poenaed to testify about friends, relatives about relatives 
and partners about partners. I therefore question the 
soundness of insulating Massiah from the apostasy of his 
partner in crime and of furnishing constitutional sanc-
tions for the strict secrecy and discipline of criminal or-
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ganizations. Neither the ordinary citizen nor the con-
fessed criminal should be discouraged from reporting 
what he knows to the authorities and from lending his 
aid to secure evidence of crime. Certainly after this case 
the Colsons will be few and far between; and the 
Massiahs can breathe much more easily, secure in the 
knowledge that the Constitution furnishes an important 
measure of protection against faithless compatriots and 
guarantees sporting treatment for sporting peddlers of 
narcotics.

Meanwhile, of course, the public will again be the loser 
and law enforcement will be presented with another seri-
ous dilemma. The general issue lurking in the background 
of the Court’s opinion is the legitimacy of penetrating or 
obtaining confederates in criminal organizations. For 
the law enforcement agency, the answer for the time be-
ing can only be in the form of a prediction about the 
future application of today’s new constitutional doctrine. 
More narrowly, and posed by the precise situation in-
volved here, the question is this: when the police have 
arrested and released on bail one member of a criminal 
ring and another member, a confederate, is cooperating 
with the police, can the confederate be allowed to con-
tinue his association with the ring or must he somehow be 
withdrawn to avoid challenge to trial evidence on the 
ground that it was acquired after rather than before the 
arrest, after rather than before the indictment?

Defendants who are out on bail have been known to 
continue their illicit operations. See Rogers v. United 
States, 325 F. 2d 485 (C. A. 10th Cir.). That an attor-
ney is advising them should not constitutionally im-
munize their statements made in furtherance of these 
operations and relevant to the question of their guilt at 
the pending prosecution. In this very case there is evi-
dence that after indictment defendant Aiken tried to
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persuade Agent Murphy to go into the narcotics business 
with him. Under today’s decision, Murphy may neither 
testify as to the content of this conversation nor seize for 
introduction in evidence any narcotics whose location 
Aiken may have made known.

Undoubtedly, the evidence excluded in this case would 
not have been available but'for the conduct of Colson in 
cooperation with Agent Murphy, but is it this kind of 
conduct which should be forbidden to those charged with 
law enforcement? It is one thing to establish safeguards 
against procedures fraught with the potentiality of coer-
cion and to outlaw “easy but self-defeating ways in which 
brutality is substituted for brains as an instrument of 
crime detection.” McNabb v. United States, 318 U. S. 
332, 344. But here there was no substitution of brutality 
for brains, no inherent danger of police coercion justifying 
the prophylactic effect of another exclusionary rule. 
Massiah was not being interrogated in a police station, 
was not surrounded by numerous officers or questioned in 
relays, and was not forbidden access to others. Law en-
forcement may have the elements of a contest about it, 
but it is not a game. McGuire v. United States, 273 
U. S. 95, 99. Massiah and those like him receive ample 
protection from the long line of precedents in this Court 
holding that confessions may not be introduced unless 
they are voluntary. In making these determinations the 
courts must consider the absence of counsel as one of 
several factors by which voluntariness is to be judged. 
See House v. Mayo, 324 U. S. 42, 45-46; Payne v. 
Arkansas, 356 U. S. 560, 567; Cicenia v. Lagay, supra, 
at 509. This is a wiser rule than the automatic rule 
announced by the Court, which requires courts and 
juries to disregard voluntary admissions which they might 
well find to be the best possible evidence in discharging 
their responsibility for ascertaining truth.
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MARKS v. ESPERDY, DISTRICT DIRECTOR, 
IMMIGRATION AND NATURALIZATION 

SERVICE.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT.

No. 253. Argued April 2, 1964.—Decided May 18, 1964.

315 F. 2d 673, affirmed by an equally divided Court.

Murray A. Gordon argued the cause and filed briefs 
for petitioner.

Charles Gordon argued the cause for respondent. With 
him on the brief were Solicitor General Cox, Assistant 
Attorney General Miller and L. Paul Winings.

Per  Curiam .
The judgment is affirmed by an equally divided Court.

Mr . Just ice  Brennan  took no part in the decision of 
this case.
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377 U.S. May 18, 1964.

LUCKENBACH STEAMSHIP CO., INC, v. FRAN-
CHISE TAX BOARD OF CALIFORNIA.

APPEAL FROM THE DISTRICT COURT OF APPEAL OF 
CALIFORNIA, THIRD JUDICIAL DISTRICT.

No. 916. Decided May 18, 1964.

Appeal dismissed for want of a substantial federal question. 
Reported below: 219 Cal. App. 2d 710, 33 Cal. Rptr. 544.

Hart H. Spiegel and John Hays for appellant.
Stanley Mosk, Attorney General of California, Janies E. 

Sabine, Assistant Attorney General, and Ernest P. Good-
man and John J. Klee, Jr., Deputy Attorneys General, for 
appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

SINCLAIR v. BAKER et  al .

APPEAL FROM THE DISTRICT COURT OF APPEAL OF 
CALIFORNIA, SECOND APPELLATE DISTRICT.

No. 949. Decided May 18, 1964.

Appeal dismissed and certiorari denied.
Reported below: 219 Cal. App. 2d 817, 33 Cal. Rptr. 522.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.
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SWAN v. NATION COMPANY.

APPEAL FROM THE COURT OF APPEALS OF NEW YORK.

No. 771, Misc. Decided May 18, 1964.

Appeal dismissed and certiorari denied.

Alfred Avins for appellant.
John L. Freeman for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for a writ of 
certiorari, certiorari is denied.

HUNTER v. ILLINOIS et  al .

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT.

No. 1087, Misc. Decided May 18, 1964.

Appeal dismissed and certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.
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377 U.S. May 18, 1964.

HIGHWAY EXPRESS LINES, INC., et  al . v . JONES 
MOTOR CO., INC.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF PENNSYLVANIA.

No. 900. Decided May 18, 1964*

218 F. Supp. 133; 223 F. Supp. 835, affirmed.

Robert H. Young and William E. Zeiter for appellants 
in No. 900.

William A. Goichman, Edward Munce and Joseph C. 
Bruno for appellant in No. 977.

Roland Rice and Christian V. Graf for appellee.
Solicitor General Cox and Robert W. Ginnane filed a 

memorandum for the United States and the Interstate 
Commerce Commission in both cases.

Per  Curiam .
The motion to affirm is granted and the judgment is 

affirmed.

Mr . Justi ce  Douglas , Mr . Justice  Harlan  and 
Mr . Justi ce  Goldberg  are of the opinion that probable 
jurisdiction should be noted.

I *Together  with No. 977, Pennsylvania Public Utility Commission 
I v. Jones Motor Co., Inc., also on appeal from the same court.
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GRIFFIN et  al . v. COUNTY SCHOOL BOARD OF 
PRINCE EDWARD COUNTY et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FOURTH CIRCUIT.

No. 592. Argued March 30, 1964.— 
Decided May 25, 1964.

This litigation began in 1951 and resulted in this Court’s holding in 
Brown v. Board oj Education, 347 U. S. 483 (1954), that Virginia 
school segregation laws denied the equal protection of the laws 
and, after reargument on the question of relief, the remand to the 
District Court a year later for entry of an order that the Negro 
complainants in Prince Edward County be admitted to public 
schools on a racially nondiscriminatory basis “with all deliberate 
speed.” Faced with an order to desegregate, the County Board 
of Supervisors in 1959 refused to appropriate funds for the opera-
tion of public schools although a private foundation operated 
schools for white children only, who in 1960 became eligible for 
county and state tuition grants. Public schools continued to oper-
ate elsewhere in Virginia. After protracted litigation in the federal 
and state courts, the District Court in 1961 enjoined the County 
from paying tuition grants or giving tax credits as long as the 
public schools remained closed and thereafter, refusing to abstain 
pending proceedings in the state courts, held that the public 
schools could not remain closed to avoid this Court’s decision while 
other public schools in the State remained open. The Court of 
Appeals reversed, holding that the District Court should have 
awaited state court determination of these issues. Held:

1. Though the amended supplemental complaint added new 
parties and relied on developments occurring after the action had 
begun, it did not present a new cause of action but constituted a 
proper amendment under Rule 15 (d) of the Federal Rules of 
Civil Procedure, since the new transactions were alleged to be part 
of persistent and continuing efforts to circumvent this Court’s 
holdings. Pp. 226-227.

2. Since the supplemental complaint alleged a discriminatory 
system unique to one county, although involving some actions of 
the State, adjudication by a three-judge court was not required 
under 28 U. S. C. § 2281. Pp. 227-228.
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3. This action is not forbidden by the Eleventh Amendment to 
the Constitution since it charges that state and county officials 
deprived petitioners of their constitutional rights. Ex parte 
Young, 209 U. S. 123 (1908), followed. P. 228.

4. Because of the long delay resulting from state and county 
resistance to enforcing the constitutional rights here involved and 
because the highest state court has now passed on all the state 
law issues here, federal court abstention pending state judicial reso-
lution of the legality of respondents’ conduct under the constitu-
tion and laws of Virginia is not required or appropriate in this 
case. Pp. 228-229.

5. Under the circumstances of this case, closing of the Prince 
Edward County public schools while at the same time giving 
tuition grants and tax concessions to assist white children in pri-
vate segregated schools denied petitioners the equal protection of 
the laws guaranteed by the Fourteenth Amendment. Pp. 229-232.

(a) Prince Edward County school children are treated dif-
ferently from those of other counties since they must go to private 
schools or none at all. P. 230.

(b) The public schools of Prince Edward County were closed 
and the private schools operated in their place only for constitu-
tionally impermissible reasons of race. Pp. 231-232.

6. Quick and effective injunctive relief should be granted against 
the respondents, all of whom have duties relating to financing, 
supervising, or operating the Prince Edward County schools. Pp. 
232-234.

(a) The injunction against county officials paying tuition 
grants and giving tax credits while public schools remained closed 
is appropriate and necessary where the grants and credits have 
been part of the county program to deprive petitioners of a public 
education enjoyed by children in other counties. P. 233.

(b) The District Court may require the County Supervisors 
to levy taxes to raise funds for the nonracial operation of the 
county school system as is the case with other counties. P. 233.

(c) The District Court may if necessary issue an order to 
carry out its ruling that the Prince Edward County public schools 
may not be closed to avoid the law of the land while the State 
permits other public schools to remain open at the expense of the 
taxpayers. Pp. 233-234.

(d) New parties may be added if necessary to effectuate the 
District Court’s decree. P. 234.

322 F. 2d 332, reversed.
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Robert L. Carter argued the cause for petitioners. 
With him on the brief were S. W. Tucker and Frank D. 
Reeves.

R. D. Mcllwaine III, Assistant Attorney General of 
Virginia, and J. Segar Gravatt argued the cause for 
respondents. With Mr. Mcllwaine on the brief for the 
State Board of Education of Virginia et al. were Robert 
Y. Button, Attorney General of Virginia, and Frederick T. 
Gray. With Mr. Gravatt on the brief for the Board of 
Supervisors of Prince Edward County was William F. 
Watkins, Jr. John F. Kay, Jr. and C. F. Hicks filed a 
brief for respondents County School Board of Prince 
Edward County et al.

Solicitor General Cox, by special leave of Court, argued 
the cause for the United States, as amicus curiae, urging 
reversal. With him on the brief were Assistant Attorney 
General Marshall, William J. Vanden Heuvel, Louis F. 
Claiborne and Harold H. Greene.

Briefs of amici curiae, urging reversal, were filed by 
William B. Beebe and Hershel Shanks for the National 
Education Association, and by Landon Gerald Dowdey, 
T. Raber Taylor and C. Joseph Danahy for Citizens for 
Educational Freedom.

Brief of amicus curiae, urging affirmance, was filed 
by Geo. Stephen Leonard, Paul D. Summers, Jr., D. B. 
Marshall and Richard L. Hirsh.berg for the City of 
Charlottesville.

Mr . Just ice  Black  delivered the opinion of the Court.
This litigation began in 1951 when a group of Negro 

school children living in Prince Edward County, Virginia, 
filed a complaint in the United States District Court for 
the Eastern District of Virginia alleging that they had 
been denied admission to public schools attended by white 
children and charging that Virginia laws requiring such 
school segregation denied complainants the equal protec-
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tion of the laws in violation of the Fourteenth Amend-
ment. On May 17, 1954, ten years ago, we held that the 
Virginia segregation laws did deny equal protection. 
Brown v. Board of Education, 347 U. S. 483 (1954). On 
May 31, 1955, after reargument on the nature of relief, we 
remanded this case, along with others heard with it, to the 
District Courts to enter such orders as “necessary and 
proper to admit [complainants] to public schools on 
a racially nondiscriminatory basis with all deliberate 
speed . . . .” Brown v. Board of Education, 349 U. S. 
294, 301 (1955).

Efforts to desegregate Prince Edward County’s schools 
met with resistance. In 1956 Section 141 of the Virginia 
Constitution was amended to authorize the General As-
sembly and local governing bodies to appropriate funds 
to assist students to go to public or to nonsectarian private 
schools, in addition to those owned by the State or by the 
locality.1 The General Assembly met in special session 
and enacted legislation to close any public schools where 
white and colored children were enrolled together, to cut 
off state funds to such schools, to pay tuition grants to 
children in nonsectarian private schools, and to extend 
state retirement benefits to teachers in newly created pri-
vate schools.1 2 The legislation closing mixed schools and 
cutting off state funds was later invalidated by the 
Supreme Court of Appeals of Virginia, which held that 
these laws violated the Virginia Constitution. Harrison 
v. Day, 200 Va. 439, 106 S. E. 2d 636 (1959). In April 
1959 the General Assembly abandoned “massive resist-
ance” to desegregation and turned instead to what was 

1 Virginia tuition grants originated in 1930 as aid to children who 
had lost their fathers in World War I. The program was expanded 
until the Supreme Court of Appeals of Virginia held that giving 
grants to children attending private schools violated the Virginia 
Constitution. Almond v. Day, 197 Va. 419, 89 S. E. 2d 851 (1955). 
It was then that Section 141 was amended.

2Va. Code, §22-188.3 et seq.; §51-111.38:1.
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called a “freedom of choice” program. The Assembly 
repealed the rest of the 1956 legislation, as well as a 
tuition grant law of January 1959, and enacted a new 
tuition grant program.3 At the same time the Assembly 
repealed Virginia’s compulsory attendance laws4 and 
instead made school attendance a matter of local option.5

In June 1959, the United States Court of Appeals for 
the Fourth Circuit directed the Federal District Court 
(1) to enjoin discriminatory practices in Prince Edward 
County schools, (2) to require the County School Board 
to take “immediate steps” toward admitting students 
without regard to race to the white high school “in the 
school term beginning September 1959,” and (3) to re-
quire the Board to make plans for admissions to ele-
mentary schools without regard to race. Alien v. County 
School Board of Prince Edward County, 266 F. 2d 507, 
511 (C. A. 4th Cir. 1959). Having as early as 1956 
resolved that they would not operate public schools 
“wherein white and colored children are taught together,” 
the Supervisors of Prince Edward County refused to levy 
any school taxes for the 1959-1960 school year, explain-
ing that they were “confronted with a court decree which 
requires the admission of white and colored children to 
all the schools of the county without regard to race or 
color.” 6 As a result, the county’s public schools did not

3 Acts, 1959 Ex. Sess., c. 53.
4 Va. Code, §§ 22-251 to 22-275.
5 Va. Code, §§ 22-275.1 to 22-275.25.
6 The Board’s public explanation of its June 3, 1959, refusal to 

appropriate money or levy taxes to carry on the county’s public 
school system was:

“The School Board of this county is confronted with a court decree 
which requires the admission of white and colored children to all the 
schools of the county without regard to race or color. Knowing the 
people of this county as we do, we know that it is not possible to 
operate the schools of this county within the terms of that principle 
and, at the same time, maintain an atmosphere conducive to the 
educational benefit of our people.”
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reopen in the fall of 1959 and have remained closed ever 
since, although the public schools of every other county 
in Virginia have continued to operate under laws govern-
ing the State’s public school system and to draw funds 
provided by the State for that purpose. A private group, 
the Prince Edward School Foundation, was formed to 
operate private schools for white children in Prince Ed-
ward County and, having built its own school plant, has 
been in operation ever since the closing of the public 
schools. An offer to set up private schools for colored 
children in the county was rejected, the Negroes of Prince 
Edward preferring to continue the legal battle for deseg-
regated public schools, and colored children were without 
formal education from 1959 to 1963, when federal, state, 
and county authorities cooperated to have classes con-
ducted for Negroes and whites in school buildings owned 
by the county. During the 1959-1960 school year the 
Foundation’s schools for white children were supported 
entirely by private contributions, but in 1960 the General 
Assembly adopted a new tuition grant program making 
every child, regardless of race, eligible for tuition grants 
of $125 or $150 to attend a nonsectarian private school 
or a public school outside his locality, and also authoriz-
ing localities to provide their own grants.7 The Prince 
Edward Board of Supervisors then passed an ordinance 
providing tuition grants of $100, so that each child at-
tending the Prince Edward School Foundation’s schools 
received a total of $225 if in elementary school or $250 if 
in high school. In the 1960-1961 session the major 
source of financial support for the Foundation was in the 
indirect form of these state and county tuition grants, 
paid to children attending Foundation schools. At the 
same time, the County Board of Supervisors passed an 
ordinance allowing property tax credits up to 25% for

7 Va. Code, §§22-115.29 to 22-115.35.

729-256 0-65-19
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contributions to any “nonprofit, nonsectarian private 
school” in the county.

In 1961 petitioners here filed a supplemental complaint, 
adding new parties and seeking to enjoin the respondents 
from refusing to operate an efficient system of public free 
schools in Prince Edward County and to enjoin payment 
of public funds to help support private schools which ex-
cluded students on account of race. The District Court, 
finding that “the end result of every action taken by that 
body [Board of Supervisors] was designed to preserve 
separation of the races in the schools of Prince Edward 
County,” enjoined the county from paying tuition grants 
or giving tax credits so long as public schools remained 
closed.8 Allen v. County School Board of Prince Edward 
County, 198 F. Supp. 497, 503 (D. C. E. D. Va. 1961). 
At this time the District Court did not pass on whether 
the public schools of the county could be closed but ab-
stained pending determination by the Virginia courts of 
whether the constitution and laws of Virginia required 
the public schools to be kept open. Later, however, 
without waiting for the Virginia courts to decide the 
question,9 the District Court held that “the public schools 
of Prince Edward County may not be closed to avoid the 
effect of the law of the land as interpreted by the Supreme 
Court, while the Commonwealth of Virginia permits other 
public schools to remain open at the expense of the tax-
payers.” Allen v. County School Board of Prince Ed-

8 On the question of the validity of state tuition grants, the court 
held that, as a matter of state law, such grants were not meant to be 
given in localities without public schools; therefore, the court en-
joined the county from processing applications for state grants so 
long as public schools remained closed. 198 F. Supp., at 504.

9 The Supreme Court of Appeals of Virginia had, in a mandamus 
proceeding instituted by petitioners, held that the State Constitu-
tion and statutes did not impose upon the County Board of Super-
visors any mandatory duty to levy taxes and appropriate money to 
support free public schools. Griffin v. Board of Supervisors of 
Prince Edward County, 203 Va. 321, 124 S. E. 2d 227 (1962).
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ward County, 207 F. Supp. 349, 355 (D. C. E. D. Va. 
1962). Soon thereafter, a declaratory judgment suit was 
brought by the County Board of Supervisors and the 
County School Board in a Virginia Circuit Court. Hav-
ing done this, these parties asked the Federal District 
Court to abstain from further proceedings until the suit 
in the state courts had run its course, but the District 
Court declined; it repeated its order that Prince Edward’s 
public schools might not be closed to avoid desegregation 
while the other public schools in Virginia remained open. 
The Court of Appeals reversed, Judge Bell dissenting, 
holding that the District Court should have abstained to 
await state court determination of the validity of the tui-
tion grants and the tax credits, as well as the validity of 
the closing of the public schools. Griffin v. Board of 
Supervisors of Prince Edward County, 322 F. 2d 332 
(C. A. 4th Cir. 1963). We granted certiorari, stating: 10

“In view of the long delay in the case since our deci-
sion in the Brown case and the importance of the 
questions presented, we grant certiorari and put the 
case down for argument March 30,1964, on the merits, 
as we have done in other comparable situations with-
out waiting for final action by the Court of Appeals.” 
375 U. S. 391, 392.

For reasons to be stated, we agree with the District Court 
that, under the circumstances here, closing the Prince 
Edward County schools while public schools in all the 
other counties of Virginia were being maintained denied 
the petitioners and the class of Negro students they 
represent the equal protection of the laws guaranteed by 
the Fourteenth Amendment.

10 In the meantime, the Supreme Court of Appeals of Virginia had 
held that the Virginia Constitution did not compel the State to reopen 
public schools in Prince Edward County. County School Board of 
Prince Edward County v. Griffin, 204 Va. 650, 133 S. E. 2d 565 
(1963).
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I.

Before reaching the substantial questions presented, we 
shall note several procedural matters urged by respond-
ents in a motion to dismiss the supplemental amended 
complaint filed July 7, 1961—ten years after this action 
was instituted. Had the motion to dismiss been granted 
on any of the grounds assigned, the result would have 
been one more of what Judge Bell, dissenting in the Court 
of Appeals, referred to as “the inordinate delays which 
have already occurred in this protracted litigation . . . .” 
322 F. 2d, at 344. We shall take up separately the 
grounds assigned for dismissal.

(a) It is contended that the amended supplemental 
complaint presented a new and different cause of action 
from that presented in the original complaint. The sup-
plemental pleading did add new parties and rely in good 
part on transactions, occurrences, and events which had 
happened since the action had begun. But these new 
transactions were alleged to have occurred as a part of 
continued, persistent efforts to circumvent our 1955 hold-
ing that Prince Edward County could not continue to 
operate, maintain, and support a system of schools in 
which students were segregated on a racial basis. The 
original complaint had challenged racial segregation in 
schools which were admittedly public. The new com-
plaint charged that Prince Edward County was still using 
its funds, along with state funds, to assist private schools 
while at the same time closing down the county’s public 
schools, all to avoid the desegregation ordered in the 
Brown cases. The amended complaint thus was not a 
new cause of action but merely part of the same old 
cause of action arising out of the continued desire of 
colored students in Prince Edward County to have the 
same opportunity for state-supported education afforded 
to white people, a desire thwarted before 1959 by segre-
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gation in the public schools and after 1959 by a combina-
tion of closed public schools and state and county grants 
to white children at the Foundation’s private schools. 
Rule 15 (d) of the Federal Rules of Civil Procedure 
plainly permits supplemental amendments to cover events 
happening after suit,11 and it follows, of course, that per-
sons participating in these new events may be added if 
necessary. Such amendments are well within the basic 
aim of the rules to make pleadings a means to achieve an 
orderly and fair administration of justice.

(b) When this action was originally brought in 1951, 
it broadly charged that the constitution and laws of Vir-
ginia provided a state system of public schools which 
unconstitutionally segregated school children on the basis 
of color. This challenge was heard by a District Court 
of three judges as required by 28 U. S. C. § 2281. When 
in Brown we held the school segregation laws invalid as 
a denial of equal protection of the laws under the Four-
teenth Amendment and remanded for the District Court 
to fashion a decree requiring abandonment of segregation 
“with all deliberate speed,” the three-judge court ceased 
to function, and a single district judge took over. Re-
spondents contend that the single judge erroneously 
passed on the issues raised by the supplemental com-
plaint and that we should now delay the case still further 
by vacating his judgment along with that of the Court 
of Appeals and remanding to the District Court for a 
completely new trial before three judges. We reject the 
contention. In Rorick v. Board of Comm’rs of Ever-
glades Drainage Dist., 307 U. S. 208, 212 (1939), we said, 
in interpreting the three-judge statute (then § 266 of the 

11 “Upon motion of a party the court may, upon reasonable notice 
and upon such terms as are just, permit him to serve a supplemental 
pleading setting forth transactions or occurrences or events which 
have happened since the date of the pleading sought to be supple-
mented.” Fed. Rules Civ. Proc. 15 (d).
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Judicial Code of 1911, as amended, 28 U. S. C. (1934 ed.) 
§ 380):

“ ‘Despite the generality of the language’ of that Sec-
tion, it is now settled doctrine that only a suit in-
volving ‘a statute of general application’ and not one 
affecting a ‘particular municipality or district’ can 
invoke § 266.”

While a holding as to the constitutional duty of the 
Supervisors and other officials of Prince Edward County 
may have repercussions over the State and may require 
the District Court’s orders to run to parties outside the 
county, it is nevertheless true that what is attacked in 
this suit is not something which the State has commanded 
Prince Edward to do—close its public schools and give 
grants to children in private schools—but rather some-
thing which the county with state acquiescence and co-
operation has undertaken to do on its own volition, a 
decision not binding on any other county in Virginia. 
Even though actions of the State are involved, the case, 
as it comes to us, concerns not a state-wide system but 
rather a situation unique to Prince Edward County. We 
hold that the single district judge did not err in adjudicat-
ing this present controversy.

(c) It is contended that the case is an action against 
the State, is forbidden by the Eleventh Amendment, and 
therefore should be dismissed. The complaint, however, 
charged that state and county officials were depriving peti-
tioners of rights guaranteed by the Fourteenth Amend-
ment. It has been settled law since Ex parte Young, 
209 U. S. 123 (1908), that suits against state and county 
officials to enjoin them from invading constitutional 
rights are not forbidden by the Eleventh Amendment.

(d) It is argued that the District Court should have 
abstained from passing on the issues raised here in order 
to await a determination by the Supreme Court of Ap-
peals of Virginia as to whether the conduct complained
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of violated the constitution or laws of Virginia. The 
Court of Appeals so held, 322 F. 2d 332, and this Court 
has, in cases deemed appropriate, directed that such a 
course be followed by a district court or approved its 
having been followed. E. g., Railroad Comm’n of Texas 
v. Pullman Co., 312 U. S. 496 (1941); Louisiana Power & 
Light Co. v. City of Thibodaux, 360 U. S. 25 (1959). But 
we agree with the dissenting judge in the Court of Ap-
peals, 322 F. 2d, at 344-345, that this is not a case for 
abstention. In the first place, the Supreme Court of 
Appeals of Virginia has already passed upon the state law 
with respect to all the issues here. County School Board 
of Prince Edward County v. Griffin, 204 Va. 650, 133 S. E. 
2d 565 (1963). But quite independently of this, we hold 
that the issues here imperatively call for decision now. 
The case has been delayed since 1951 by resistance at the 
state and county level, by legislation, and by lawsuits. 
The original plaintiffs have doubtless all passed high 
school age. There has been entirely too much deliberation 
and not enough speed in enforcing the constitutional 
rights which we held in Brown v. Board of Education, 
supra, had been denied Prince Edward County Negro 
children. We accordingly reverse the Court of Appeals’ 
judgment remanding the case to the District Court for 
abstention, and we proceed to the merits.

II.
In County School Board of Prince Edward County v. 

Griffin, 204 Va. 650, 133 S. E. 2d 565 (1963), the Supreme 
Court of Appeals of Virginia upheld as valid under state 
law the closing of the Prince Edward County public 
schools, the state and county tuition grants for children 
who attend private schools, and the county’s tax con-
cessions for those who make contributions to private 
schools. The same opinion also held that each county 
had “an option to operate or not to operate public 



230 OCTOBER TERM, 1963.

Opinion of the Court. 377 U. S.

schools.” 204 Va., at 671, 133 S. E. 2d, at 580. We ac-
cept this case as a definitive and authoritative holding of 
Virginia law, binding on us, but we cannot accept the 
Virginia court’s further holding, based largely on the 
Court of Appeals’ opinion in this case, 322 F. 2d 332, that 
closing the county’s public schools under the circum-
stances of the case did not deny the colored school children 
of Prince Edward County equal protection of the laws 
guaranteed by the Federal Constitution.

Since 1959, all Virginia counties have had the benefits 
of public schools but one: Prince Edward. However, 
there is no rule that counties, as counties, must be treated 
alike; the Equal Protection Clause relates to equal pro-
tection of the laws “between persons as such rather than 
between areas.” Salsburg v. Maryland, 346 U. S. 545, 
551 (1954). Indeed, showing that different persons 
are treated differently is not enough, without more, to 
show a denial of equal protection. Kotch v. Board of 
River Port Pilot Comm’rs, 330 U. S. 552, 556 (1947). It 
is the circumstances of each case which govern. Skinner 
v. Oklahoma ex rel. Williamson, 316 U. S. 535, 539-540 
(1942).

Virginia law, as here applied, unquestionably treats the 
school children of Prince Edward differently from the way 
it treats the school children of all other Virginia counties. 
Prince Edward children must go to a private school or 
none at all; all other Virginia children can go to public 
schools. Closing Prince Edward’s schools bears more 
heavily on Negro children in Prince Edward County since 
white children there have accredited private schools which 
they can attend, while colored children until very recently 
have had no available private schools, and even the school 
they now attend is a temporary expedient. Apart from 
this expedient, the result is that Prince Edward County 
school children, if they go to school in their own county, 
must go to racially segregated schools which, although
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designated as private, are beneficiaries of county and state 
support.

A State, of course, has a wide discretion in deciding 
whether laws shall operate statewide or shall operate only 
in certain counties, the legislature “having in mind the 
needs and desires of each.” Salsburg n . Maryland, supra, 
346 U. S, at 552. A State may wish to suggest, as Mary-
land did in Salsburg, that there are reasons why one 
county ought not to be treated like another. 346 U. S, 
at 553-554. But the record in the present case could not 
be clearer that Prince Edward’s public schools were closed 
and private schools operated in their place with state and 
county assistance, for one reason, and one reason only: 
to ensure, through measures taken by the county and the 
State, that white and colored children in Prince Edward 
County w’ould not, under any circumstances, go to the 
same school. Whatever nonracial grounds might sup-
port a State’s allowing a county to abandon public schools, 
the object must be a constitutional one, and grounds of 
race and opposition to desegregation do not qualify as 
constitutional.12

In Hall v. St. Helena Parish School Board, 197 F. Supp. 
649 (D. C. E. D. La. 1961), a three-judge District Court 
invalidated a Louisiana statute which provided “a means 
by which public schools under desegregation orders may 
be changed to ‘private’ schools operated in the same way, 
in the same buildings, with the same furnishings, with the 
same money, and under the same supervision as the pub-
lic schools.” Id., at 651. In addition, that statute also 
provided that where the public schools were “closed,” the 
school board was “charged with responsibility for furnish-
ing free lunches, transportation, and grants-in-aid to the

12 “But it should go without saying that the vitality of these con-
stitutional principles cannot be allowed to yield simply because of 
disagreement with them.” Brown v. Board of Education, 349 U. S. 
294, 300 (1955).
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children attending the ‘private’ schools.” Ibid. We 
affirmed the District Court’s judgment invalidating the 
Louisiana statute as a denial of equal protection. 368 
U. S. 515 (1962). While the Louisiana plan and the Vir-
ginia plan worked in different ways, it is plain that both 
were created to accomplish the same thing: the perpetua-
tion of racial segregation by closing public schools and 
operating only segregated schools supported directly or 
indirectly by state or county funds. See Cooper v. Aaron, 
358 U. S. 1, 17 (1958). Either plan works to deny 
colored students equal protection of the laws. Accord-
ingly, we agree with the District Court that closing 
the Prince Edward schools and meanwhile contributing 
to the support of the private segregated white schools 
that took their place denied petitioners the equal 
protection of the laws.

III.

We come now to the question of the kind of decree 
necessary and appropriate to put an end to the racial 
discrimination practiced against these petitioners under 
authority of the Virginia laws. That relief needs to be 
quick and effective. The parties defendant are the Board 
of Supervisors, School Board, Treasurer, and Division 
Superintendent of Schools of Prince Edward County, and 
the State Board of Education and the State Superintend-
ent of Education. All of these have duties which relate 
directly or indirectly to the financing, supervision, or 
operation of the schools in Prince Edward County. The 
Board of Supervisors has the special responsibility to levy 
local taxes to operate public schools or to aid children 
attending the private schools now functioning there for 
white children. The District Court enjoined the county 
officials from paying county tuition grants or giving tax 
exemptions and from processing applications for state 
tuition grants so long as the county’s public schools re-
mained closed. We have no doubt of the power of the
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court to give this relief to enforce the discontinuance of 
the county’s racially discriminatory practices. It has 
long been established that actions against a county can 
be maintained in United States courts in order to vindi-
cate federally guaranteed rights. E. g., Lincoln County 
v. Luning, 133 U. S. 529 (1890); Kennecott Copper Corp. 
v. State Tax Comm’n, 327 U. S. 573, 579 (1946). The in-
junction against paying tuition grants and giving tax 
credits while public schools remain closed is appropriate 
and necessary since those grants and tax credits13 have 
been essential parts of the county’s program, successful 
thus far, to deprive petitioners of the same advantages of 
a public school education enjoyed by children in every 
other part of Virginia. For the same reasons the District 
Court may, if necessary to prevent further racial discrimi-
nation, require the Supervisors to exercise the power that 
is theirs to levy taxes to raise funds adequate to reopen, 
operate, and maintain without racial discrimination a 
public school system in Prince Edward County like that 
operated in other counties in Virginia.

The District Court held that “the public schools of 
Prince Edward County may not be closed to avoid the 
effect of the law of the land as interpreted by the Su-
preme Court, while the Commonwealth of Virginia per-
mits other public schools to remain open at the expense 
of the taxpayers.” Allen v. County School Board of 
Prince Edward County, 207 F. Supp. 349, 355 (D. C. 
E. D. Va. 1962). At the same time the court gave notice 
that it would later consider an order to accomplish this 
purpose if the public schools were not reopened by Sep-
tember 7, 1962. That day has long passed, and the 
schools are still closed. On remand, therefore, the court 
may find it necessary to consider further such an order. 
An order of this kind is within the court’s power if re-

13 The county has, since the time of the District Court’s decree, 
repealed its tax credit ordinance.
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quired to assure these petitioners that their constitutional 
rights will no longer be denied them. The time for mere 
“deliberate speed” has run out, and that phrase can no 
longer justify denying these Prince Edward County school 
children their constitutional rights to an education equal 
to that afforded by the public schools in the other parts 
of Virginia.

The judgment of the Court of Appeals is reversed, the 
judgment of the District Court is affirmed, and the cause 
is remanded to the District Court with directions to enter 
a decree which will guarantee that these petitioners will 
get the kind of education that is given in the State’s 
public schools. And, if it becomes necessary to add new 
parties to accomplish this end, the District Court is free 
to do so.

It is so ordered.

Mr . Justic e  Clark  and Mr . Justi ce  Harlan  disagree 
with the holding that the federal courts are empowered to 
order the reopening of the public schools in Prince Ed-
ward County, but otherwise join in the Court’s opinion.
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Petitioners chartered ships from the Maritime Commission under a 
contract providing for payment which included a share of excess 
profits under a sliding scale of 50 to 90 percent. Section 5 (b) 
of the Merchant Ship Sales Act of 1946 directed the Commission 
to fix charter hire at rates which “shall not be less than 15 per 
centum per annum of the statutory sales price,” and shall be con-
sistent with the Act’s policy to sell, rather than charter, ships to 
private owners. The provisions of § 709 (a) of the Merchant 
Marine Act, 1936, which were made applicable to charters under 
the 1946 Act by § 5 (c) of the latter statute, stipulated that every 
charter shall provide that “whenever, at the end of any calendar 
year . . . the cumulative net voyage profits . . . shall exceed 10 
per centum per annum on the charterer’s capital necessarily em-
ployed in the business of such chartered vessels, the charterer shall 
pay over to the Commission, as additional charter hire, one-half 
of such cumulative net voyage profit in excess of 10 per centum 
per annum . . . .” Pursuant to a charter clause permitting termi-
nation of the contract, the Commission notified petitioners of its 
intention to cancel the charter, but advised that the vessels could 
continue to be used under new terms, to which petitioners agreed, 
providing that excess profits would be computed for each voyage 
separately after September 1, 1947. Petitioners’ contentions that 
the Commission was limited under § 709 (a) to 50 percent of the 
excess profits and that it exceeded its authority by dividing the 
calendar year 1947 into separate periods through the threat of 
cancellation were rejected by the lower courts. Held:

1. The Commission had authority under §5 (b) of the Mer-
chant Ship Sales Act of 1946 to utilize a sliding scale of excess 
profits. Pp. 241-250.

(a) The 50 percent provisions in § 709 (a) of the Merchant 
Marine Act, 1936, established, in the context of the 1946 Act, a 
minimum but not a maximum rate. Pp. 243-245.
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(b) The use of a sliding scale was authorized by § 5 (b) and 
the failure of the Commission to indicate the specific source of 
its authority had no legal significance. Pp. 245-248.

2. There was no limitation of the Commission’s power to termi-
nate the existing charter. Pp. 250-251.

(a) The provisions in § 709 (a) calling for computation of 
additional charter hire “at the end of any calendar year” did not 
impose such a restriction. Pp. 250-251.

(b) Notification of termination was not a mere threat for an 
improper purpose; the Commission could terminate all existing 
charters and then recharter the vessels to accomplish its goals. 
P. 251.

312 F. 2d 214, affirmed.

J. Franklin Fort argued the cause for petitioners. 
With him on the briefs were Jose de Varon and T. S. L. 
Perlman.

Wayne G. Barnett argued the cause for the United 
States. On the brief were Solicitor General Cox, Assist-
ant Attorney General Douglas, Bruce J. Terris, Alan S. 
Rosenthal and Lawrence F. Ledebur.

Mr . Justice  Harlan  delivered the opinion of the 
Court.

This case presents the claim that the Maritime Com-
mission exceeded its statutory authority under § 5 of the 
Merchant Ship Sales Act of 1946, 60 Stat. 43, as amended, 
50 U. S. C. App. § 1738, by

( 1 ) including in its contract with petitioners 1 for 
the bareboat charter of ships a sliding scale that 
required payment to the Government of more than 
50% of certain excess profits and

(2) using the threat of termination of the charter 
arrangement to compel agreement to divide the cal-
endar year 1947 into separate periods for the purpose 
of computing such profits.

1 Hereafter “Eastern.”
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Because a considerable number of suits are pending in the 
lower courts which will turn on resolution of these issues, 
and because of a conflict among the circuits as to the first 
issue,2 we brought the case here. 375 U. S. 809. For 
reasons to follow, we affirm the judgment below uphold-
ing the power of the Commission to act as it did.

I.

The Merchant Marine Act, 1936, 49 Stat. 1985, as 
amended, 46 U. S. C. §§ 1101-1294, provided for the 
charter of government vessels by the Maritime Commis-
sion to private enterprise. Section 709 (a) of that Act, 
49 Stat. 2010, incorporated by reference in the 1946 Act, 
§ 5 (c), 60 Stat. 43, provided:

“Every charter made by the Commission pursuant 
to the provisions of this title shall provide that when-
ever, at the end of any calendar year subsequent to 
the execution of such charter, the cumulative net 
voyage profits (after payment of the charter hire 
reserved in the charter and payment of the char-
terer’s fair and reasonable overhead expenses appli-
cable to operation of the chartered vessels) shall 
exceed 10 per centum per annum on the charterer’s 
capital necessarily employed in the business of such 
chartered vessels, the charterer shall pay over to the 
Commission, as additional charter hire, one-half of 
such cumulative net voyage profit in excess of 10 
per centum per annum: Provided, That the cumula-
tive net profit so accounted for shall not be included

2 Compare the opinion below, 312 F. 2d 214, and United States v. 
Eastport Steamship Corp., 216 F. Supp. 649, with American Export 
Lines, Inc., v. United States, 153 Ct. Cl. 201, 290 F. 2d 925; Dich- 
man, Wright & Pugh, Inc., v. United States, 144 F. Supp. 922; 
American Mail Line, Ltd., v. United States, 213 F. Supp. 152; Ameri-
can President Lines, Ltd., v. United States, 224 F. Supp. 187.
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in any calculation of cumulative net profit in subse-
quent years.”

During World War II, operations of the private mer-
chant marine were disrupted and its fleets reduced by 
losses and requisition. Meanwhile many vessels were 
constructed for government operations. Congress by 
means of the Merchant Ship Sales Act of 1946, supra, 
sought to ensure postwar rehabilitation of the private 
merchant marine by having the Maritime Commission 
sell or charter surplus war-built government vessels. The 
Commission was instructed “so far as practicable and con-
sistent with the policies of this Act, [to] give preference 
to . . . applicants to purchase” over applicants to char-
ter.3 Section 5 (b), 60 Stat. 43, of the Act set out 
standards for the Commission to follow in chartering 
vessels :

“The charter hire for any vessel chartered under 
the provisions of this section shall be fixed by the 
Commission at such rate as the Commission deter-
mines to be consistent with the policies of this Act, 
but, except upon the affirmative vote of not less 
than four members of the Commission, such rate 
shall not be less than 15 per centum per annum of 
the statutory sales price (computed as of the date 
of charter). . . . [R]ates of charter hire fixed by 
the Commission on any war-built vessel which dif-
fer from the rate specified in this subsection shall not 
be less than the prevailing world market charter rates 
for similar vessels for similar use as determined by 
the Commission.”

As already indicated, § 5 (c) made the provisions of 
§ 709 (a) of the Merchant Marine Act applicable to 
charters under the 1946 Act.

3 § 7 (a), 60 Stat. 44, 50 U. S. C. App. § 1740.
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Prior to the Commission’s exercising of its authority 
under the 1946 Act, the War Shipping Administration 
chartered ships to private interests on an interim basis; 
it followed the lines of the 1946 Act, specifying a “basic 
charter hire” which equaled 15% per annum of the stat-
utory sales price and an “additional charter hire” of one- 
half of any net profits in excess of a 10% annual return 
on the charterer’s capital employed in the operation of 
the chartered vessels. During this period a Special 
Charter Committee considered the best way to implement 
the provisions of the 1946 Act. Existing rentals were 
believed to be too low and higher rentals were thought 
necessary to promote the statutory policy of encouraging 
sales rather than charters. A majority of the Com-
mittee preferred a higher profit-sharing rate than that 
provided in § 709 (a) to any additional firm rental, since 
the former would permit both the Commission and char-
terers to adapt to a fluctuating world market, without im-
posing a greater risk of loss on the charterers. The 
Maritime Commission adopted this basic suggestion and 
decided to charge, in addition to the firm rental of 15% 
of the sales price, 50% of the average net voyage profits in 
excess of 10% of the charterer’s capital necessarily em-
ployed up to the first $100 of profits per day, 75% of the 
next $200 per day, and 90% of such profits above $300 
per day.

The Commission adopted a standard Ship Sales Act 
charter (“SHIPSALESDEMISE 303”) incorporating 
these provisions, and Eastern chartered 10 vessels under 
such a contract dated October 1,1946. Market conditions 
allowed high profits to be earned in the first eight months 
of 1947. The Commission decided to terminate existing 
charters, as it was privileged to do under the contract on 
15 days’ notice, but agreed not to terminate if a charterer 
accepted an Addendum to its contract providing, among 
other things, for a separate calculation of profit-sharing

729-256 0-65-20
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rentals for the period commencing September 1, 1947. 
Eastern signed such an Addendum and was not able, as 
a result, to offset losses incurred in the latter part of 1947 
against the excess profits earned before September 1.

Eastern did not attempt to litigate its rights under the 
1946 Act until it had completed all the payments re-
quired by the charter agreement. In 1955 it filed this 
in personam libel for recovery of money paid pursuant 
to the profit-sharing provisions and the 1947 “Foreign 
Trade Addendum.” It asserted that § 709 (a) sets a 
maximum as well as a minimum rate of profit sharing and 
precluded the Commission from altering that rate under 
§ 5 (b). It claimed further that, even if such power 
existed, the Commission’s apparent reliance on § 709 (a) 
rather than § 5 (b) renders these charter provisions nuga-
tory. Finally, it argued that the 1947 Addendum con-
flicted with the statutory mandate of § 709 (a) for cal-
endar year accounting of statutory profits, and that the 
Commission abused its termination privilege by threaten-
ing to terminate the charter agreements of those refusing 
to accept the split-year profit-sharing arrangement. All 
of these contentions were rejected by the lower court, 
the Court of Appeals affirming the District Court, 202 F. 
Supp. 297; 210 F. Supp. 822, in a thorough opinion, 312 
F. 2d 214.

Preliminarily we observe that in the view we take of 
that case we find it unnecessary to consider the Govern-
ment’s alternative ground for affirmance: that the doc-
trine of waiver precludes Eastern from challenging the 
terms of its charter agreement because once having signed 
the agreement and benefited from the charter, Eastern 
cannot seek to overturn provisions of the contract that it 
regards as unfavorable.4

4 The Government does not press the claims here that Eastern 
cannot recover because of the running of the statute of limitations or 
because of voluntary payments made to the Commission. It asserts
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II.
The basic statutory question is whether the Commis-

sion, in light of § 709 (a), had authority under § 5 (b) to 
impose the sliding scale of additional hire, and, if so, 
whether its failure to articulate the particular statutory 
basis for its action vitiates the validity of the profit-shar-
ing terms of the rate set. We approach this problem with 
three general interpretative guides, all of which point 
in the Government’s favor. Some weight is due to the 
consistent interpretation of the Maritime Commission, 
the agency entrusted with administration of the statute. 
See, e. g., United States n . Zucca, 351 U. S. 91, 96; Kern 
River Co. v. United States, 257 U. S. 147, 153-154. The 
successive extensions by Congress of the Commission’s 
authority to charter vessels,5 in the face of the Commis-
sion’s sliding-scale practice, are certainly not controlling, 
particularly since it does not appear that Congress ever 
advertently addressed itself to the claim of invalidity of 
the sliding scale; they do, however, strengthen to some 
extent the Commission’s conclusions regarding its char-
tering powers. In 1947, following subcommittee hear-
ings,6 the House Committee on Merchant Marine and 
Fisheries, H. R. Rep. No. 725, 80th Cong., 1st Sess. 
(1947), recommended an extension, subsequently enacted, 
61 Stat. 190, 191, of the Commission’s chartering author-
ity “with the understanding that the basic rates for the

that these defenses were pleaded below but were not considered dur-
ing the hearing; it reserves the right to raise them on remand in 
the event of a reversal.

5 See 61 Stat. 190, 191; 62 Stat. 38; 63 Stat. 9; 63 Stat. 349. In 
1950, Congress abolished the Maritime Commission and the function 
of chartering ships was transferred to the Secretary of Commerce, 64 
Stat. 308; 64 Stat. 1276, 1277.

6 Hearings before the Subcommittee on Ship Sales, Charters, and 
Lay-ups, House Committee on Merchant Marine and Fisheries, 80th 
Cong., 1st Sess. (1947).
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charter of dry-cargo vessels and recapture rates will be 
immediately increased, thus encouraging the purchase 
rather than charter of these ships.” P. 2. Congressional 
reports prior to another extension, H. R. Rep. No. 60, 
81st Cong., 1st Sess., 2 (1949); S. Rep. No. 55, 81st Cong., 
1st Sess., 2 (1949), stated: “It is contemplated that the 
Maritime Commission will continue to sell, charter, and 
operate ships in accordance with existing procedures and 
without [according to the House Report] any change in 
its present policy.” (The Senate Report reads “any 
changes in policies now effective.”)

Further, in light of the congressional policy to encour-
age the sale of ships, contained in § 7 (a) of the 1946 Act, 
supra, there is an initial presumption that Congress in-
tended that the Commission should have power to estab-
lish chartering terms commensurate with making more 
attractive purchase, instead of charter, of government 
vessels by private shipowners. Needless to say, these 
“interpretative aids,” neither singly nor in conjunction, 
could lead to an affirmance here if it were clear that the 
Commission’s action contradicted the requirements of the 
Merchant Ship Sales Act of 1946. However, they are 
consistent with, and lend support to, what we believe to 
be the most sensible view of the statutory framework.

According to § 709 (a) of the 1936 Act, as adopted by 
the 1946 statute:

“The charterer shall pay over to the Commission, as 
additional charter hire, one-half of such cumulative 
net voyage profit in excess of 10 per centum per 
annum . . . .” (Emphasis added.)

Section 5 (b) of the 1946 Act provides:
“The charter hire . . . shall be fixed by the Com-

mission at such rate as the Commission determines 
to be consistent with the policies of this Act, but, . . . 
such rate shall not be less than 15 per centum per 
annum of the statutory sales price . . . .”
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Eastern makes the contention that the language of 
§ 5 (b) itself limits the Commission’s power under that 
section to a fixed annual charter rate. It argues that a 
profit-sharing arrangement is not a “rate” of charter hire 
in the normal sense nor is it “fixed.” The short answer 
is that it is perfectly reasonable to speak of a “rate” which 
is based on percentage of profits, and there is no problem 
in “fixing” a contingent rate. Certainly the reference to 
the minimum rate of 15% (subject to an exception not 
relevant here) of the statutory sales price in no way re-
flects an intent to preclude the Commission from develop-
ing other types of rate patterns. We find nothing in 
§ 5 (b) itself to justify strait-jacketing, by proscribing 
any approach not based on a percentage of the sales 
price, the Commission’s development of rate patterns 
best serving the policies of the Act.

The position that § 709 (a) is the exclusive profit- 
sharing provision, that it prohibits what might otherwise 
be sustained as a proper exercise of power under § 5 (b), 
is somewhat more arguable. Eastern asserts that 
§ 709 (a) was written as a maximum as well as minimum 
standard for the Commission’s share of excess profits and 
that its import was not altered by its adoption in the 
1946 Act. Significance is placed on Congress’ use of the 
word “shall,” rather than a phrase such as “not less than,” 
in fixing the charterer’s obligation to pay 50% of its 
excess profits.

However, when § 709 (a) was passed, rates of charter 
hire were determined in most situations, under § 707 (a), 
49 Stat. 2009, by competitive bidding in individual cases.7 

7 Section 714 of the 1936 Act, 49 Stat. 2011, as amended, 46 U. S. C. 
§ 1204, does provide for negotiated rates of charter hire if essential 
trade routes cannot otherwise be successfully developed. It contains 
a firm minimum rate. Had this been the primary method of charter-
ing envisioned in 1936, the section’s similarity to § 5 (b) of the 1946 
Act would have considerable bearing on any interpretation of the 
relevance of § 709 (a) in the later Act. The exception this provi-
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Since the firm rental offered could afford the only basis for 
assessing “the highest monthly charter hire,” individual 
bidders did not propose profit-sharing arrangements. 
Under such a system, the primary reliance against rates 
unreasonably favorable to charterers was the bidding sys-
tem. In that context, it could plausibly be urged that the 
Commission had no authority to raise its share of excess 
profits. Indeed, the Government does not argue that at 
that time, or after the 1946 Act, § 709 (a) ex proprio vigore 
conferred power on the Commission to raise the rates be-
yond the prescribed 50%. The relevant question, there-
fore, is whether as carried into the 1946 Act the section set 
a maximum as well as minimum rate of profit sharing for 
the statute as a whole.

First, it may be noted that “shall” plainly denotes a 
minimum; one cannot pay 50% and at the same time 
pay less than 50%. On the other hand, the word does 
not of linguistic necessity denote a maximum; one can 
pay 50% and also pay 25% more. While, in recognizing 
this, we do not mean to suggest that standing alone the 
50% standard of § 709 (a) would not be read as estab-
lishing a maximum as well as a minimum, it is significant 
that the section’s language is not inconsistent with a con-
clusion that higher percentages are permissible. Con-
gress cannot be expected always to be absolutely precise 
in its statutory formulations. When it brings forward 
into a new enactment provisions drafted in a different 
statutory context and in response to other circum-
stances and policies, the likelihood of imprecision is 
increased. In light of the great breadth of discretion 
apparently given to the Commission under § 5 (b) and 
the expressed concern of Congress that charter rates not

sion makes to competitive bidding, however, does not alter the fact 
that the basic method of rate setting was entirely different under the 
1936 Act from that contemplated in 1946. We intimate no view as 
to the relationship between § 714 and § 709 (a) under the 1936 Act.
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be too low to discourage sales, we should be very slow 
to fetter the flexibility of the Commission to implement, 
in the most effective way, the policies of the Act. View-
ing the 1946 Act as an integrated whole, we refuse to 
inhibit the Commission under § 5 (b) by resort to an 
interpretation of § 709 (a) which could be characterized 
only as arid literalism.8

We conclude, therefore, that the Commission had the 
power under § 5 (b) to impose the sliding scale and that 
§ 709 (a) does not negate that authority. In passing, it 
may be noted that in addition to the courts below, four 
other lower courts have reached or assumed the same 
conclusion. See Dickman, Wright cfc Pugh, Inc., v. 
United States, 144 F. Supp. 922, 926; United States v. 
East Harbor Trading Corp., 190 F. Supp. 245, 249; 
American Mail Line, Ltd., v. United States, 213 F. Supp. 
152, 163; United States v. Eastport Steamship Corp., 216 
F. Supp. 649, 653-654. But see American President 
Lines, Ltd., v. United States, 224 F. Supp. 187, 190-191. 
See also American Export Lines, Inc., v. United States, 
153 Ct. Cl. 201, 208-209, 290 F. 2d 925, 930.

We next turn to the question whether § 5 (b) suffices 
to support the sliding scale for profit-sharing rentals 
adopted by the Commission, in the face of the assertion 

8 Eastern’s contention that the legislative history of the 1946 Act 
confirms its position is not well taken. That Congress did not dis-
approve of charters and that it provided separate safeguards to en-
courage sales does not undermine the plainly expressed preference 
of sales to charters and the concern that charter rates not be so low 
as to make purchase less profitable than hire. That some legislators 
believed the 15% rate of § 5 (b) to be high is irrelevant, since the 
Commission’s power to raise rates under § 5 (b) is undisputed and 
the issue here concerns only the kind of rate structure permissible. 
Finally, the circumscription of Commission discretion, which Eastern 
believes was intended by Congress, had to do with the desirability 
of having set rates instead of individually negotiated charters, rather 
than with the kinds of rates that might be set.
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that the Commission did not purport to act under that 
section but apparently relied on § 709 alone. Eastern 
notes that the added obligation respecting excess profits 
was imposed as a part of “additional charter hire” under 
clause 13 of the charter agreement (“Form 303”), which 
included the 50% charge on excess profits less than 
$100 per day. Under “Form 203,” the standard charter 
employed pending implementation of the 1946 Act, the 
unembellished 50% rate of § 709 (a) had also been char-
acterized as “additional charter hire” and appeared in 
clause 13 of that form. In both “Form 203” and “Form 
303” provision for the “basic charter hire”—the relevant 
percent of the sales price—was provided for in clauses E, 
C (1), and 12. Eastern accordingly concludes that the 
Commission equated “basic charter hire” with hire under 
§ 5 (b) and “additional charter hire” with that imposed 
under § 709 (a). Citing a number of cases holding that 
grounds not relied on by a government agency cannot be 
invoked to validate an exercise of administrative discre-
tion which has in fact been based on insufficient grounds 
or reached without requisite procedural safeguards, see, 
e. g., Securities & Exchange Comm’n v. Chenery Corp., 
332 U. S. 194, 196; Bell v. United States, 366 U. S. 393, 
412-413; Burlington Truck Lines, Inc., v. United States, 
371 U. S. 156, 167-168, Eastern asserts that the failure of 
the Commission to indicate the statutory basis of its slid-
ing scale for profit sharing renders that aspect of its char-
ter agreements void. It is not entirely 'dear what the 
Commission believed the source of its power to be and it is 
at least arguable that inclusion of the sliding rates within 
the additional hire clause was not necessarily inconsistent 
with a supposition of authority under § 5 (b). We find 
it unnecessary, however, to deal with this question since 
we agree with the courts below that the intent of the 
Commission in this regard is irrelevant.
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The District Court determined that there is not “the 
slightest ground for assuming that if the Commission had 
been apprized of the correct source of its authority, the 
Commission or the other party would have made a con-
tract different in substance, as distinguished from word-
ing.” 202 F. Supp. 297, 305. Eastern does not seriously 
challenge this determination. Although it alleges that 
the Commission hesitated to act under § 5 (b) to raise 
the fixed 15% rate because such an increase would have 
been passed on to other government agencies as a result 
of contractual provisions for subcharter, Eastern does not 
assert that a contingent profit-sharing rate of more than 
50% would likewise have been passed on even if the Com-
mission had explicitly referred to § 5 (b) as its source 
of authority. The subcharter clause appearing in the 
record indicates that only an increase in the 15% fixed 
rate would have been passed on.

No doubt is cast on the conclusion of the District Court 
by anything in § 5 (b) or § 709 (a). Section 5 (b) does 
not require a hearing or any particular kind of procedure 
(except when the rate is set below 15% of the sales price). 
Since § 709 (a) does not itself authorize deviations from 
the 50% rate on excess profits, that section provides, of 
course, no criteria for assessing the propriety of any such 
deviation. Section 5 (b) rates are supposed to be fixed 
“consistent with the policies of this Act” and (at least if 
lower than 15% of the statutory sales price) are not to 
be set at less than the prevailing world market charter 
rates. Since it is plain that the Commission instituted 
rates it believed to be consistent with the policies of the 
1946 Act, it seems patently clear that its determination 
would have in no way varied had it paid particular atten-
tion to § 5 (b) in establishing the sliding scale.

In light of these factors we find inapposite here cases 
refusing to validate an exercise of administrative discre-
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tion because it could have been supported by principles 
or facts not considered, or procedures not undertaken, by 
the responsible body. These cases are aimed at assuring 
that initial administrative determinations are made with 
relevant criteria in mind and in a proper procedural man-
ner; when a mistake of the administrative body is one 
that clearly had no bearing on the procedure used or the 
substance of decision reached, as in this instance (assum-
ing there was such a mistake), the sought extension of 
the cases cited would not advance the purpose they were 
intended to serve. The imposition of the sliding scale of 
additional charter hire was authorized by § 5 (b) and the 
Commission’s failure to indicate explicitly or implicitly 
that that section was the source of its power is without 
legal significance.

Eastern claims that if the sliding-scale charge is proper 
under § 5 (b), the Commission has not followed the stat-
utory scheme for accounting. Section 709 (a) provides 
for equal division of profits after payment of the “charter 
hire reserved in the charter . . . .” Eastern equates this 
language with the “charter hire . . . fixed by the Commis-
sion” under § 5 (b). Without attempting the impossible 
task of reading into the charter contract the following 
method of accounting, Eastern argues that this procedure 
is required by the statute: In addition to the required 
percent of the statutory sales price, the “charter hire 
reserved in the charter” includes any charge above 50% 
of profits; after these charges are computed, the Commis-
sion is entitled to 50% of remaining excess profits. How 
this method would work is most easily seen if we hypoth-
esize an attempt by the Commission to acquire 100% of 
all excess profits. Instead of achieving this goal, the 
Commission would have to compute the fixed hire plus 
50% of the profits (the amount of charge above the 50% 
set by § 709 (a)). The Commission would then receive 
50% of the remaining profits; as a consequence the
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charterer would retain 25% of the total excess profits. 
The effect of this method of accounting, therefore, would 
be to turn § 709 (a) into a provision limiting, under profit- 
sharing arrangements effected pursuant to § 5 (b), the 
Government’s share of profits over 10% of capital 
necessarily employed; the maximum government share 
would be 75% (instead of the 50% that would result if 
§ 709 (a) were read to prohibit completely any profit- 
sharing arrangement under § 5 (b)).

We are not compelled to accept this anomalous result. 
It is not necessary to read the reference in § 709 (a) to 
“charter hire reserved in the charter” as synonymous with 
“charter hire . . . fixed by the Commission” in § 5 (b). 
It is highly doubtful that the draftsmen intended such a 
result, particularly since § 709 (a) was brought forward 
without any attempt to spell out carefully its relation-
ship to § 5 (b). A reading which does greater justice to 
the whole statutory framework is to limit “charter hire 
reserved in the charter” to any firm rather than con-
tingent hire, regardless of whether § 5 (b) is’ the source 
for imposing the hire. Even if Eastern’s interpretation 
of the language were acceptable, however, we see no rea-
son why the Commission cannot reach under § 5 (b) what 
it would otherwise be paid under § 709 (a). If the slid-
ing scale requires 90% of certain profits to be turned over 
to the Commission, it makes better sense to say that the 
Commission can take the full 90% under § 5 (b), thus 
rendering § 709 (a) superfluous, than to conclude that the 
Commission’s authority under § 5 (b) extends only to 
the incremental amount. According to Eastern’s argu-
ment § 709 (a) performs a dual function; it allocates 
that percent of profits which may be reached as “charter 
hire . . . fixed by the Commission” and it distributes the 
remaining profits. We think it clear that it was not in-
tended in the context of the 1946 Act to perform the 
former role; therefore, even were any rate set under 
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§ 5 (b) taken to be “charter hire reserved in the charter,” 
no statutory impediment would preclude the Commis-
sion from taking the full 75% and 90% of excess profits. 
A contrary conclusion would require a strained reading 
of the language of the Act and would conflict with the 
policies enunciated therein.

III.
Because of the discouragement of sales resulting from 

the high profits earned by charterers in the first part of 
1947, the Commission sent telegrams to Eastern and other 
charterers on August 15 informing them of the Commis-
sion’s intention to terminate the charter contracts, a 
privilege given to both parties under clause 14. The 
telegrams stated that the charterers would be able to 
continue use of the vessels if they agreed to new terms 
and conditions. On August 20, the Commission set out 
the new terms, including a provision that payment of 
additional charter hire under clause 13 be computed 
separately for voyages commencing after September 1. 
Eastern agreed to the terms; since it suffered losses for its 
post-August voyages, it was required to pay to the Com-
mission a greater amount than would have been the case 
had 1947 been treated as a unit for accounting purposes. 
Eastern claims that the “Foreign Trade Addendum” to 
its charter was invalid insofar as it purported to divide 
1947 into two accounting periods. It argues that § 709 (a) 
required calendar year accounting, that agreement to the 
Addendum was insufficient to create a new charter con-
tract, and that the Commission could not use its termina-
tion power to accomplish an improper result.

We find this position untenable. There was no ex-
plicit limitation on the Commission’s power to termi-
nate existing charters, nor do we read § 709 (a), which 
provides for computation of additional charter hire “at 
the end of any calendar year,” as indirectly imposing such
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a restriction. The Commission could, therefore, have 
terminated all existing charters and rechartered the ves-
sels to accomplish the end it sought. That the notifica-
tion of termination was not a disingenuous threat to 
achieve an otherwise improper purpose is evidenced by 
the number of contracts which were, in fact, terminated 
subsequent to August 15. The Addendum states that it 
is to be “treated for accounting purposes as if it consti-
tuted a separate charter . . . .” We will not refuse to 
accord it significance simply because the Commission did 
not require the charterer to go through the formalities of 
the execution of a new contract.

Affirmed.
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LOCAL 20, TEAMSTERS, CHAUFFEURS & 
HELPERS UNION v. MORTON, doing  

busi nes s as  LESTER MORTON 
TRUCKING CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT.

No. 485. Argued April 29, 1964.—Decided May 25, 1964.

During a strike petitioner labor union engaged in secondary activities 
to induce customers and suppliers to cease dealing with the re-
spondent employer. The respondent filed suit in the Federal 
District Court under § 303 of the Labor Management Relations Act 
of 1947 and state common law to recover for business losses caused 
by the union’s unlawful conduct, and was awarded compensatory 
damages for the union’s having encouraged employees of a cus-
tomer to force its employer to stop doing business with respondent 
(in violation of § 303) ; for the union’s having persuaded the man-
agement of one of the respondent’s customers to cease doing busi-
ness with the respondent, and for its having caused loss of a 
contract because there were not enough employees available dur-
ing the strike to perform it (both in violation of state law) ; and 
punitive damages (also under state law), although it was held that 
the strike was free of violence. The Court of Appeals affirmed. 
Held:

1. The action of the union in encouraging the employees of a 
customer to force their employer to stop doing business with the 
respondent was a clear violation of § 303. P. 256.

2. State law has been displaced by § 303 in private damage 
actions based on peaceful union secondary activities. Pp. 256-261.

(a) The union’s request to the management of one of respond-
ent’s customers to cease doing business with respondent is not 
prohibited by §303 (a). Pp. 259-260.

(b) Punitive damages are not provided for in § 303 (b), which 
is limited to compensatory damages. Pp. 260-261.

3. Peaceful primary strike activity does not violate § 303 (a) 
even though petitioner may have contemporaneously engaged in 
unlawful activities elsewhere. Pp. 261-262.

320 F. 2d 505, judgment vacated and case remanded.
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David Previant argued the cause for petitioner. With 
him on the briefs were David Leo Uelmen and Hugh 
Hajer.

M. J. Stauffer argued the cause and filed a brief for 
respondent.

Mr . Justic e Stew art  delivered the opinion of the 
Court.

The petitioner is a labor organization. The respondent 
is a company engaged in the business of providing dump 
trucks and drivers, as a subcontractor on highway con-
struction, with its principal place of business at Tiffin, 
Ohio. The petitioner represented the respondent’s em-
ployees from 1950 until 1956 under an oral agreement. 
In 1956 the parties engaged in negotiations for a written 
agreement. An impasse in bargaining precipitated a 
strike which lasted from August to October of that year. 
During the strike the petitioner engaged in secondary ac-
tivities involving some of the respondent’s customers and 
suppliers, for the purpose of inducing them to cease doing 
business with the respondent. Claiming that these activ-
ities were unlawful both under § 303 of the Labor Man-
agement Relations Act of 1947, 29 U. S. C. § 187,1 and

1 Section 303 of the Labor Management Relations Act of 1947 
provided:

“(a) It shall be unlawful, for the purposes of this section only, in 
an industry or activity affecting commerce, for any labor organiza-
tion to engage in, or to induce or encourage the employees of any 
employer to engage in, a strike or a concerted refusal in the course 
of their employment to use, manufacture, process, transport, or 
otherwise handle or work on any goods, articles, materials, or com-
modities or to perform any services, where an object thereof is—

“(1) forcing or requiring any employer or self-employed person 
to join any labor or employer organization or any employer or other 
person to cease using, selling, handling, transporting, or otherwise 
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under the common law of Ohio, the respondent sued the 
petitioner in the United States District Court for the 
Northern District of Ohio, claiming damages for business 
losses caused by the petitioner’s allegedly unlawful 
conduct during the strike.

dealing in the products of any other producer, processor, or manu-
facturer, or to cease doing business with any other person;

“(2) forcing or requiring any other employer to recognize or bar-
gain with a labor organization as the representative of his employees 
unless such labor organization has been certified as the representative 
of such employees under the provisions of section 159 of this title;

“(3) forcing or requiring any employer to recognize or bargain 
with a particular labor organization as the representative of his em-
ployees if another labor organization has been certified as the rep-
resentative of such employees under the provisions of section 159 of 
this title;

“(4) forcing or requiring any employer to assign particular work 
to employees in a particular labor organization or in a particular 
trade, craft, or class rather than to employees in another labor 
organization or in another trade, craft, or class unless such employer 
is failing to conform to an order or certification of the National Labor 
Relations Board determining the bargaining representative for em-
ployees performing such work. Nothing contained in this subsection 
shall be construed to make unlawful a refusal by any person to enter 
upon the premises of any employer (other than his own employer), 
if the employees of such employer are engaged in a strike ratified or 
approved by a representative of such employees whom such employer 
is required to recognize under subchapter II of this chapter.

“(b) Whoever shall be injured in his business or property by 
reason of any violation of subsection (a) of this section may sue 
therefor in any district court of the United States subject to the 
limitations and provisions of section 185 of this title without respect 
to the amount in controversy, or in any other court having jurisdic-
tion of the parties, and shall recover the damages by him sustained 
and the cost of the suit.” 61 Stat. 158, 29 U. S. C. § 187.

Certain amendments to § 303 were made by the Labor-Manage-
ment Reporting and Disclosure Act of 1959, 73 Stat. 545, 29 U. S. C. 
(Supp. IV) § 187, but these amendments are not germane to the 
questions presented in this case.
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After a trial without a jury, the District Court found 
that the petitioner had encouraged the employees of 
France Stone Co., a supplier of the respondent, and the 
employees of C. A. Schoen, Inc., and O’Connel Coal Co., 
customers of respondent, to force their employers to cease 
doing business with the respondent, in violation of § 303 
of the federal Act.2 The court awarded the respondent 
some $1,600 damages for business losses caused by this 
violation of federal law.3 The court also determined that 
during the strike the petitioner had persuaded the man-
agement of Launder & Son, Inc., another of the respond-
ent’s customers, to refrain from doing business with the 
respondent. Since there had been no approach to 
Launder’s employees, the court held that the request to 
Launder management was permissible activity under fed-
eral law, but ruled that this conduct violated the common 
law of Ohio, which, the court said, prohibits “making 
direct appeals to a struck employer’s customers or sup-
pliers to stop doing business with the struck em-
ployer . . . .” The respondent was accordingly awarded 
almost $9,000 as compensatory damages for this viola-
tion of Ohio law.4 In addition, the court awarded the 
respondent more than $9,000 for the loss of a contract to 
haul sand for the Wilson Sand & Gravel Co., which loss 
had resulted from an insufficient number of drivers avail-
able during the strike to perform the contract. This 
award was based upon the court’s reasoning that the 
respondent was entitled to recover damages measured by 
all of the profits lost as a result of the petitioner’s total 
strike activity, so long as some of that activity was unlaw-
ful.5 Finally, the court awarded punitive damages of 
$15,000, although expressly finding that the petitioner’s 

2 200 F. Supp. 653, 658-659.
3 Id., at 661.
4 Id., at 656, 661.
5 Id., at 656, 658, 661.
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conduct during the strike had at all times been free of 
any violence.6

The Court of Appeals affirmed the award in all respects.7 
Relying on the doctrine of pendent jurisdiction, Hum v. 
Oursler, 289 U. S. 238, and cases involving union violence, 
e. g., Flame Coal Co. v. United Mine Workers, 303 F. 2d 
39, the appellate court concluded that “[a] nonfederal 
cause of action is not extinguished because a state court 
is pre-empted by federal law from providing relief,” 8 
and that “punitive damages are recoverable for unlaw-
ful secondary boycott activities . ...” 9 Certiorari was 
granted to consider the issues of federal labor law which 
this case presents. 375 U. S. 939.

At the outset we affirm the award of compensatory 
damages for the violation of § 303 of the federal Act. 
The District Court found that “the defendant encouraged 
the employees of the O’Connel Company to stop using 
plaintiff’s trucks for the purpose of forcing or requiring 
the O’Connel Company to cease doing business with the 
plaintiff . . . .” 10 11 This finding of a clear violation of 
§ 303 was supported by the evidence, as was the amount 
of damages awarded therefor.11

With respect to the remaining components of the 
money judgment recovered by the respondent, the cen-
tral question to be decided is whether a court, state or 
federal, is free to apply state law in awarding damages 
resulting from a union’s peaceful strike conduct vis-à-vis a 
secondary employer, or is confined in the field of damage 
actions brought for union secondary activities to the spe-

6 Id., at 661.
7320 F. 2d 505.
8 Id., at 507.
9 Id., at 508.
10 200 F. Supp., at 659.
11 No damages were awarded with respect to the petitioner’s deal-

ings with the employees of France Stone Co. or C. A. Schoen, Inc.
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cifically limited provisions of § 303 of the federal Act. 
We disagree with the Court of Appeals that this question 
can be resolved either by reference to the doctrine of 
pendent jurisdiction or by reference to the line of prece-
dents which have permitted state law to be applied in 
situations where union activities involving violence were 
present.

If the provisions of § 303 mark the limits beyond 
which a court, state or federal, may not go in award-
ing damages for a union’s secondary activities, then the 
doctrine of pendent jurisdiction can be of no service. 
Pendent jurisdiction permits a federal court under some 
circumstances to determine a state cause of action which 
otherwise would have to be heard in the state court. 
Hum v. Oursler, supra. But if the state court would be 
without authority to award damages under state law, 
then the doctrine of pendent jurisdiction can give “the 
District Court ... no greater power to do so.” Lauf v. 
Shinner & Co., 303 U. S. 323, 328.

And in cases involving union violence, state law has 
been permitted to prevail by reason of controlling con-
siderations which are entirely absent in the present case. 
“[W]e have allowed the States to grant compensation for 
the consequences, as defined by the traditional law of 
torts, of conduct marked by violence and imminent 
threats to the public order. United Automobile Workers 
v. Russell, 356 U. S. 634; United Construction Workers 
v. Laburnum Corp., 347 U. S. 656. . . . State jurisdic-
tion has prevailed in these situations because the com-
pelling state interest, in the scheme of our federalism, in 
the maintenance of domestic peace is not overridden 
in the absence of clearly expressed congressional direc-
tion. ... In the present case there is no such com-
pelling state interest.” San Diego Bldg. Trades v. 
Garmon, 359 U. S. 236, 247-248.
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It is the respondent’s contention, however, that since the 
petitioner union’s peaceful conduct was neither arguably 
protected under § 7 nor arguably prohibited under § 8 of 
the National Labor Relations Act, as amended, the trial 
court was free to award damages on the basis of state law 
for injuries caused by this conduct. But even though it 
may be assumed that at least some of the secondary 
activity here involved was neither protected nor pro-
hibited, it is still necessary to determine whether by 
enacting § 303, “Congress occupied this field and closed 
it to state regulation.” Automobile Workers v. O’Brien, 
339 U. S. 454, 457. The basic question, in other words, 
is whether “in a case such as this, incompatible doctrines 
of local law must give way to principles of federal labor 
law.” Teamsters Local 17 v. Lucas Flour Co., 369 U. S. 
95, 102. The answer to that question ultimately de-
pends upon whether the application of state law in this 
kind of case would operate to frustrate the purpose of 
the federal legislation. Colorado Anti-Discrimination 
Comm’n v. Continental Air Lines, 372 U. S. 714, 722.

Section 303 (b) of the Labor Management Relations 
Act expressly authorizes state and federal courts to award 
damages to any person injured by certain secondary boy-
cott activities described in § 303 (a).12 The type of con-
duct to be made the subject of a private damage action 
was considered by Congress, and § 303 (a) comprehen-
sively and with great particularity “describes and con-
demns specific union conduct directed to specific objec-
tives.” Carpenters Local 1976 v. Labor Board, 357 U. S. 
93, 98.13 In selecting which forms of economic pressure

12 See note 1, supra.
13 Section 8 (b) (4), 29 U. S. C. § 158 (b) (4), and § 303, 29 U. S. C. 

§ 187, “have an identity of language” but specify two “different 
remedies.” Longshoremen v. Juneau Corp., 342 U. S. 237, 244. 
Section 8 (b) (4) provides that certain conduct constitutes an unfair
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should be prohibited by § 303, Congress struck the “bal-
ance . . . between the uncontrolled power of manage-
ment and labor to further their respective interests,” id., 
at 100, by “preserving the right of labor organizations to 
bring pressure to bear on offending employers in primary 
labor disputes and [by] shielding unoffending employers 
and others from pressures in controversies not their own.” 
Labor Board v. Denver Bldg. & Construction Trades 
Council, 341 U. S. 675, 692.

In this case, the petitioner’s request to Launder’s man-
agement to cease doing business with the respondent was 
not proscribed by the Act. “[A] union is free to 
approach an employer to persuade him to engage in a 
boycott, so long as it refrains from the specifically pro-
hibited means of coercion through inducement of em-
ployees.” Carpenters Local 1976 v. Labor Board, supra. 
at 99. This weapon of self-help, permitted by federal 
law, formed an integral part of the petitioner’s effort to 
achieve its bargaining goals during negotiations with the 
respondent.* 14 Allowing its use is a part of the balance 
struck by Congress between the conflicting interests of 
the union, the employees, the employer and the commu-
nity. Electrical Workers Local 761 v. Labor Board, 366 
U. S. 667, 672. If the Ohio law of secondary boycott can 
be applied to proscribe the same type of conduct which 
Congress focused upon but did not proscribe when it 

labor practice for which an administrative remedy is afforded. The 
same conduct under § 303 also gives rise to a claim for damages 
cognizable in either state or federal courts. As a consequence of the 
1959 amendments to the Act, § 303 now incorporates by reference 
the prohibitions embodied in §8 (b)(4).

14 No claim has been made that Launder’s voluntary compliance 
with the petitioner’s request, unsupported by any consideration, 
amounted to an “agreement, express or implied” under § 8 (e) of the 
Act, added by the Labor-Management Reporting and Disclosure Act 
of 1959, 73 Stat. 519, 29 U. S. C. (Supp. IV) § 158 (e).
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enacted § 303, the inevitable result would be to frustrate 
the congressional determination to leave this weapon of 
self-help available, and to upset the balance of power 
between labor and management expressed in our national 
labor policy. “For a state to impinge on the area of labor 
combat designed to be free is quite as much an obstruc-
tion of federal policy as if the state were to declare picket-
ing free for purposes or by methods which the federal 
Act prohibits.” Garner v. Teamsters Union, 346 U. S. 
485, 500. We hold, therefore, that the damages awarded 
against the petitioner based upon its peaceful persuasion 
of Launder’s management not to do business with the 
respondent during the strike cannot stand.

The same considerations require reversal of the award 
of punitive damages. Punitive damages for violations of 
§ 303 conflict with the congressional judgment, reflected 
both in the language of the federal statute 15 and in its 
legislative history,16 that recovery for an employer’s busi-
ness losses caused by a union’s peaceful secondary activ-
ities proscribed by § 303 should be limited to actual, com-
pensatory damages. And insofar as punitive damages in 
this case were based on secondary activities which vio-
lated only state law, they cannot stand, because, as we

15 Section 303 (b) provides in pertinent part that “[w]hoever shall 
be injured in his business or property . . . shall recover the damages
by him sustained . . . (Emphasis supplied.) I

16 In the Senate debate on the bill, Senator Taft said, . . I see
no reason why suits of this sort should not be permitted to be filed. 
After all, it is only to restore to people who lose something because 
of boycotts and jurisdictional strikes the money which they have 
lost.” 93 Cong. Rec. 4858. Later, in response to Senator Morse’s I
claim that § 303 would impose virtually unlimited liability, Senator I
Taft said, “Under the Sherman Act the same question of boycott I
damage is subject to a suit for damages and attorneys’ fees. In this I
case we simply provide for the amount of the actual damages.” 93 I
Cong. Rec. 4872-4873. I
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have held, substantive state law in this area must yield to 
federal limitations. In short, this is an area “of judicial 
decision within which the policy of the law is so dom-
inated by the sweep of federal statutes that legal relations 
which they affect must be deemed governed by federal law 
having its source in those statutes, rather than by local 
law.” Sola Electric Co. v. Jefferson Electric Co., 317 
U. S. 173, 176. Accordingly, we hold that since state law 
has been displaced by § 303 in private damage actions 
based on peaceful union secondary activities, the District 
Court in this case was without authority to award punitive 
damages.17

There remains for consideration only the question of 
the damage award for the respondent’s loss of the Wilson 
account. The respondent conceded at trial that there 
was “no evidence of unlawful activity in connection with 
this [the Wilson] job,” and the record makes clear 
that the respondent lost the Wilson account because his 
drivers were discouraged from working during the strike 
by the petitioner’s primary strike activity.18 Since 
§ 303 (b) authorizes an award of damages only in the 
event of injury “by reason of any violation of subsec-
tion (a)” and peaceful primary strike activity does not 
violate § 303 (a), Electrical Workers Local 761 v. Labor 
Board, 366 U. S. 667, 672, the District Court was without 
power to award damages proximately caused by lawful,

17 See United Mine Workers v. Patton, 211 F. 2d 742, 747-750; 
Overnite Transportation Co. v. Teamsters, 257 N. C. 18, 125 S. E. 
2d 277, cert, denied, 371 U. S. 862.

18 It is argued that the petitioner’s unlawful secondary activities 
made more effective the petitioner’s attempts to discourage employees 
of the respondent from working during the strike. But there is 
nothing in the record to indicate, and no finding by the trial court, 
that the petitioner’s secondary activities which were unlawful under 
§ 303 had any effect whatsoever on the respondent’s employees’ deci-
sions not to work during the strike.
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primary activities, even though the petitioner may have 
contemporaneously engaged in unlawful acts elsewhere. 
See Chauffeurs Local 175 v. Labor Board, 294 F. 2d 261.

The judgment is vacated and the case remanded to the 
District Court for further proceedings consistent with 
this opinion.

It is so ordered.

Mr . Justi ce  Goldber g , concurring.
My concurrence in the Court’s opinion and judgment 

does not indicate approval of the Court’s holdings in 
United Automobile Workers v. Russell, 356 U. S. 634, and 
United Construction Workers v. Laburnum Corp., 347 
U. S. 656.



CALHOUN v. LATIMER. 263

Per Curiam.

CALHOUN et  al . v. LATIMER et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT.

No. 623. Argued March 31, 1964.—Decided May 25, 1964.

Subsequent to the argument in this Court, the Atlanta Board of 
Education set forth in a resolution its pupil assignment and trans-
fer policy for the ensuing school year. The cause is remanded to 
the District Court to test the nature and effect of the resolution 
and the entire plan for school desegregation under considerations set 
forth in Watson v. City of Memphis, 373 U. S. 526; Goss v. Board 
of Education, 373 U. S. 683; and Griffin v. County School Board 
of Prince Edward County, ante, at 218.

321 F. 2d 302, vacated and remanded.

Constance Baker Motley argued the cause for peti-
tioners. With her on the brief were Jack Greenberg, 
E. E. Moore, Donald L. Hollowell and A. T. Walden.

A. C. Latimer argued the cause for respondents. With 
him on the brief was Newell Edenfield.

Assistant Attorney General Marshall, by special leave 
of Court, argued the cause for the United States, as 
amicus curiae, urging reversal. With him on the brief 
were Solicitor General Cox, Louis F. Claiborne, Harold 
H. Greene and Howard A. Glickstein.

Eugene Cook, Attorney General of Georgia, Alfred L. 
Evans, Jr., Assistant Attorney General, and E. Freeman 
Leverett, Deputy Assistant Attorney General, filed a 
brief for the State of Georgia, as amicus curiae, urging 
affirmance.

Per  Curiam .
During the argument of this case, counsel for respond-

ents stated that after the decree below was entered the 
Atlanta Board of Education adopted additional provisions 
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authorizing free transfers with certain limitations in the 
city’s high schools. At our invitation both parties 
filed supplemental memoranda dealing with this aspect 
of the case. It appears therefrom that since the argu-
ment the Atlanta Board of Education on April 8, 1964, 
adopted and promulgated a new formal resolution stating 
the present policy of the Board and the factors it will con-
sider in making initial assignments of pupils and in per-
mitting transfers for the school year 1964-1965. Peti-
tioners deny that this resolution meets the constitutional 
standards and assert that with respect to students in the 
elementary schools the plan will not achieve desegregation 
until sometime in the 1970’s.

In light of the developments at and since the argument, 
we deem it appropriate that the nature and effect of the 
Board’s resolution of April 8, 1964, be appraised by the 
District Court in a proper evidentiary hearing. To this 
end we vacate the judgment and remand the cause to the 
District Court for further proceedings.

Although Atlanta’s commendable effort to effect deseg-
regation is recognized, the District Court on remand 
must, of course, test the entire Atlanta plan by the con-
siderations discussed in Watson v. City of Memphis, 373 
U. S. 526, 529; Goss v. Board of Education, 373 U. S. 
683; and Griffin v. County School Board of Prince 
Edward County, ante, at 218, decided subsequent to the 
District Court’s approval of the plan. In Goss, supra, 
at 689, we said:

“[W]e are not unmindful of the deep-rooted prob-
lems involved. Indeed, it was consideration for the 
multifarious local difficulties and ‘variety of ob-
stacles’ which might arise in this transition that led 
this Court eight years ago to frame its mandate in 
Brown in such language as ‘good faith compliance 
at the earliest practicable date’ and ‘all deliberate 
speed.’ Brown v. Board of Education, 349 U. S., at
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300, 301. Now, however, eight years after this 
decree was rendered and over nine years after the 
first Brown decision, the context in which we must 
interpret and apply this language to plans for deseg-
regation has been significantly altered. Compare 
Watson v. City of Memphis, supra.”

Vacated and remanded.
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NAGELBERG v. UNITED STATES.

ON PETITION FOR A WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE SECOND CIRCUIT.

No. 785. Decided May 25, 1964.

The District Court has discretion to permit withdrawal of a guilty 
plea where the Government plans to dismiss the indictment and 
substitute lesser charges.

Certiorari granted; 323 F. 2d 936, judgment vacated and case 
remanded.

Irwin Klein for petitioner.
Solicitor General Cox, Assistant Attorney General 

Miller, Beatrice Rosenberg and Robert G. Maysack for 
the United States.

Per  Curiam .
On April 11, 1962, petitioner pleaded not guilty to 

federal narcotics charges; thereafter, on July 18, 1962, 
he was permitted to withdraw this plea and plead guilty ; 
in November 1962, when the case came on for sentencing, 
he moved to withdraw his guilty plea because of facts and 
circumstances which had changed since the time of the 
plea, including petitioner’s extensive cooperation with 
the Government. The Government acquiesced in this 
motion, but the district judge denied it, holding that he 
had no power to permit withdrawal of the plea on such 
grounds. The court sentenced petitioner to the min-
imum statutory term of imprisonment and the Court of 
Appeals affirmed the conviction, 323 F. 2d 936.

The Government now says that it consented to peti-
tioner’s motion to withdraw his plea because it “planned 
to dismiss the pending indictment against petitioner and 
substitute lesser charges.” The Government admits that 
this purpose was not expressly stated and that “it may 
be that the court was misled.”
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In these circumstances, we believe that the court has 
discretion to permit withdrawal of the plea. See Ker- 
cheval v. United States, 274 U. S. 220, 224 (1927). Ac-
cordingly, we grant the petition for certiorari, vacate the 
judgment of the Court of Appeals and remand the case 
to the District Court for further proceedings in con-
formity with this opinion.
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ROGERS et  al . v. CITY OF PINE BLUFF, 
ARKANSAS.

APPEAL FROM THE SUPREME COURT OF ARKANSAS.

No. 889. Decided May 25, 1964.

Appeal dismissed for want of a substantial federal question.
Reported below: 237 Ark. 117, 372 S. W. 2d 620.

Griffin Smith for appellants.
John Harris Jones for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

HORNER v. FLORIDA.

APPEAL FROM THE SUPREME COURT OF FLORIDA.

No. 1156, Misc. Decided May 25, 1964.

Appeal dismissed and certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. Treat-

ing the papers whereon the appeal was taken as a petition 
for a writ of certiorari, certiorari is denied.
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RAYMOND, doing  busine ss  as  CRESTMARK 
DAIRY, v. WICKHAM, COMMISSIONER 

OF AGRICULTURE AND 
MARKETS, et  al .

APPEAL FROM THE SUPREME COURT OF NEW YORK, ALBANY 
COUNTY.

No. 1096, Misc. Decided May 25, 1964.

Appeal dismissed and certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.

AHLSTRAND v. UNITED STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF MINNESOTA.

No. 1108, Misc. Decided May 25, 1964.

Appeal dismissed.

Appellant pro se.
Solicitor General Cox for the United States, and John J. 

Wilson for the National Rifle Association of America, 
appellees.

Per  Curiam .
The motions to dismiss are granted and the appeal is 

dismissed for want of jurisdiction.
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LYNCHBURG TRAFFIC BUREAU v. UNITED 
STATES et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF VIRGINIA.

No. 931. Decided May 25, 1964.

225 F. Supp. 874, affirmed.

W. G. Burnette for appellant.
Solicitor General Cox, Assistant Attorney General 

Orrick, Robert B. Hummel, Arthur J. Murphy, Jr., Robert 
W. Ginnane and Thomas H. Ploss for the United States 
and the Interstate Commerce Commission.

Martin A. Meyer, Jr., Robert B. Clay tor and John W. 
Hanifin for rail appellees.

Per  Curiam .
The motions to affirm are granted and the judgment 

is affirmed.
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UNITED STATES v. ALUMINUM CO. OF 
AMERICA et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF NEW YORK.

No. 204. Argued April 23, 1964.— 
Decided June 1, 1964.

The United States brought this civil antitrust suit alleging a violation 
of § 7 of the Clayton Act by Aluminum Company of America’s 
(Alcoa’s) 1959 acquisition of the stock and assets of Rome Cable 
Corporation (Rome), and asking for divestiture. Rome, which 
manufactured mainly insulated copper products, in 1958 produced 
0.3% of the industry production of bare aluminum conductor, 4.7% 
of insulated aluminum conductor and 1.3% of aluminum conductor 
(the broader aluminum conductor line consisting of both bare and 
insulated conductor). Alcoa, which produced no copper con-
ductor, in 1958 produced 32.5% of bare aluminum conductor, 
11.6% of insulated aluminum conductor, and 27.8% of aluminum 
conductor. These products are used almost entirely by electrical 
utilities for transmission and distribution lines—overhead lines in 
recent years consisting of mainly bare aluminum conductor and 
insulated aluminum conductor; underground lines consisting essen-
tially of insulated copper conductor. The District Court found 
that bare aluminum conductor is a separate “line of commerce,” 
but held that insulated aluminum conductor is not a line of com-
merce distinct from its copper counterpart, and, consequently that 
aluminum conductor generally is not a separate line of commerce. 
It dismissed the complaint. Held:

1. Aluminum conductor is a submarket and a separate line of 
commerce for purposes of § 7. Pp. 274-277.

(a) The degree of competition between insulated aluminum 
conductor (a component of aluminum conductor) and insulated 
copper conductor, while enough to justify grouping them in a single 
product market, does not prevent their division into separate sub-
markets for § 7 purposes. Brown Shoe Co. v. United States, 370 
U. S. 294, followed. P. 275.

(b) Dividing insulated aluminum conductor and its copper 
counterpart into separate submarkets is proper, since each has

729-256 0-65-22



272 OCTOBER TERM, 1963.

Opinion of the Court. 377 U. S.

developed distinctive end uses and the price differential, the 
most important practical factor in the trade, keeps them apart. 
P. 276.

(c) Bare and insulated aluminum conductor may be combined 
into one line of commerce since they are distinct from their copper 
counterpart in use and price. Pp. 276-277.

2. The merger violated § 7 and divestiture is proper. Pp.
277- 281.

(a) The purpose of § 7 is to proscribe mergers with a probable 
anticompetitive effect. P. 280.

(b) In an oligopolistic industry with a few dominant inte-
grated companies and a small and diminishing group of independ-
ents, the prevention of increased concentration is important. Pp.
278- 281.

(c) Rome ranked ninth among all companies and fourth 
among independents in the aluminum conductor market and eighth 
and fourth respectively in the insulated aluminum line. Alcoa was 
the leading producer of aluminum conductor and third in the 
insulated aluminum field. Pp. 278, 280-281.

(d) The acquisition by Alcoa of Rome, though adding but 
1.3% to Alcoa’s share of the aluminum conductor market, would, 
in the framework of this industry, likely result in a substantial 
reduction of competition. P. 280.

214 F. Supp. 501, reversed and remanded.

Solicitor General Cox argued the cause for the United 
States. With him on the brief were Assistant Attorney 
General Orrick, Frank Goodman, Robert B. Hummel, 
Donald F. Melchior, Charles D. Mahaffie, Jr. and Richard 
J. Wertheimer.

Herbert A. Bergson argued the cause for appellees. 
With him on the brief were Howard Adler, Jr., Hugh 
Latimer and William K. Unverzagt.

Mr . Justice  Douglas  delivered the opinion of the 
Court.

The question is whether the 1959 acquisition by the 
Aluminum Company of America (Alcoa) of the stock 
and assets of the Rome Cable Corporation (Rome) “may
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be substantially to lessen competition, or to tend to create 
a monopoly” in the production and sale of various wire 
and cable products and accessories within the meaning of 
§ 7 of the Clayton Act.1 The United States, claiming 
that § 7 had been violated, instituted this civil suit and 
prayed for divestiture. The District Court, after a trial, 
held that there was no violation and dismissed the com-
plaint. 214 F. Supp. 501. The case is here on appeal, 
15 U. S. C. § 29; and we noted probable jurisdiction. 375 
U. S. 808.

I.

The initial question concerns the identification of the 
“line of commerce,” as the term is used in § 7.

Aluminum wire and cable (aluminum conductor) is a 
composite of bare aluminum wire and cable (bare alu-
minum conductor) and insulated or covered wire and 
cable (insulated aluminum conductor). These products 
are designed almost exclusively for use by electric utili-
ties in carrying electric power from generating plants to 
consumers throughout the country. Copper conductor 
wire and cable (copper conductor) is the only other prod-
uct utilized commercially for the same general purpose. 
Rome produced both copper conductor and aluminum 
conductor. In 1958—the year prior to the merger—it 
produced 0.3% of total industry production of bare alu-

1 Section 7 of the Clayton Act, 38 Stat. 731, as amended by the 
Celler-Kefauver Antimerger Act, 64 Stat. 1125, 15 U. S. C. § 18, 
provides in relevant part:

“No corporation engaged in commerce shall acquire, directly or 
indirectly, the whole or any part of the stock or other share capital 
and no corporation subject to the jurisdiction of the Federal Trade 
Commission shall acquire the whole or any part of the assets of 
another corporation engaged also in commerce, where in any line 
of commerce in any section of the country, the effect of such acquisi-
tion may be substantially to lessen competition, or to tend to create 
a monopoly.”



274 OCTOBER TERM, 1963.

Opinion of the Court. 377 U. S.

minum conductor, 4.7% of insulated aluminum con-
ductor, and 1.3% of the broader aluminum conductor line.

Alcoa produced no copper conductor. In 1958 it pro-
duced 32.5% of the bare aluminum conductor, 11.6% of 
insulated aluminum conductor, and 27.8% of aluminum 
conductor.

These products, as noted, are most often used by 
operating electrical utilities. Transmission and distribu-
tion lines 2 are usually strung above ground, except in 
heavily congested areas, such as city centers, where they 
are run underground. Overhead, where the lines are bare 
or not heavily insulated, aluminum has virtually dis-
placed copper, except in seacoast areas, as shown by the 
following table:

Percent of Aluminum Conductor in Gross Additions to Overhead 
Utility Lines.

1950 1955 1959
Transmission Lines (All Bare Conductor)...
Distribution Lines:

. 74.4% 91.0% 94.4%

Bare Conductor........................................ . 35.5 64.4 79.0
Insulated Conductor................................ . 6.5 51.6 77.2

Total, Transmission and Distribution Lines... 25.0 60.9 80.1

Underground, where the conductor must be heavily 
insulated, copper is virtually the only conductor used. 
In sum, while aluminum conductor dominates the over-
head field, copper remains virtually unrivaled in all other 
conductor applications.

The parties agree, and the District Court found, that 
bare aluminum conductor is a separate line of commerce. 
The District Court, however, denied that status to the 
broader aluminum conductor line because it found that 
insulated aluminum conductor is not an appropriate line

2 Transmission lines are the “wholesale” lines which carry current 
at high voltages to substations. Distribution lines are the “retail” 
lines which carry current from the substations to the consumers.
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of commerce separate and distinct from its copper coun-
terpart. The court said the broad product group cannot 
result in a line of commerce, since a line of commerce 
cannot be composed of two parts, one of which independ-
ently qualifies as a line of commerce and one of which 
does not.

Admittedly, there is competition between insulated 
aluminum conductor and its copper counterpart, as 
the District Court found. Thus in 1959 insulated cop-
per conductor comprised 22.8% of the gross additions 
to insulated overhead distribution lines. This is enough 
to justify grouping aluminum and copper conductors to-
gether in a single product market. Yet we conclude, con-
trary to the District Court, that that degree of com-
petitiveness does not preclude their division for purposes 
of § 7 into separate submarkets, just as the existence of 
broad product markets in Brown Shoe Co. n . United 
States, 370 U. S. 294, did not preclude lesser submarkets.3

Insulated aluminum conductor is so intrinsically inferior 
to insulated copper conductor that in most applications it 
has little consumer acceptance. But in the field of over-
head distribution it enjoys decisive advantages—its share 
of total annual installations increasing from 6.5% in 1950 
to 77.2% in 1959. In the field of overhead distribution the 
competition of copper is rapidly decreasing. As the record 
shows, utilizing a high-cost metal, fabricators of insulated 

3 Cf. United States v. Philadelphia National Bank, 374 U. S. 321, 
where we held it proper to make commercial banking a line of com-
merce for purposes of § 7 even though in some services, e. g., the 
making of small loans, banks compete with other institutions. We 
said that commercial banks enjoy “such cost advantages as to be 
insulated within a broad range from substitutes furnished by other 
institutions.” Id., at 356. And see United States v. Bethlehem 
Steel Corp., 168 F. Supp. 576, 593; Reynolds Metals Co. v. Federal 
Trade Comm’n, 309 F. 2d 223, 229; United States v. Corn Products 
Refining Co., 234 F. 964, 976.
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copper conductor are powerless to eliminate the price dis-
advantage under which they labor and thus can do little 
to make their product competitive, unless they enter the 
aluminum field. The price of most insulated aluminum 
conductors is indeed only 50% to 65% of the price of their 
copper counterparts; and the comparative installed costs 
are also generally less. As the District Court found, alu-
minum and copper conductor prices do not respond to one 
another.

Separation of insulated aluminum conductor from in-
sulated copper conductor and placing it in another sub-
market is, therefore, proper. It is not inseparable from 
its copper equivalent though the class of customers is the 
same. The choice between copper and aluminum for 
overhead distribution does not usually turn on the quality 
of the respective products, for each does the job equally 
well. The vital factors are economic considerations. It 
is said, however, that we should put price aside and Brown 
Shoe, supra, is cited as authority. There the contention 
of the industry was that the District Court had deline-
ated too broadly the relevant submarkets—men’s shoes, 
women’s shoes, and children’s shoes—and should have 
subdivided them further. It was argued, for example, 
that men’s shoes selling below $8.99 were in a different 
product market from those selling above $9. We de-
clined to make price, particularly such small price dif-
ferentials, the determinative factor in that market. A 
purchaser of shoes buys with an eye to his budget, to 
style, and to quality as well as to price. But here, where 
insulated aluminum conductor pricewise stands so dis-
tinctly apart, to ignore price in determining the relevant 
line of commerce is to ignore the single, most important, 
practical factor in the business.

The combination of bare and insulated aluminum con-
ductor products into one market or line of commerce



UNITED STATES v. ALCOA. 277

271 Opinion of the Court.

seems to us proper.4 Both types are used for the purpose 
of conducting electricity and are sold to the same 
customers, electrical utilities. While the copper con-
ductor does compete with aluminum conductor, each has 
developed distinctive end uses—aluminum as an over-
head conductor and copper for underground and indoor 
wiring, applications in which aluminum’s brittleness and 
larger size render it impractical. And, as we have seen, 
the price differential further sets them apart.

Thus, contrary to the District Court, we conclude 
(1) that aluminum conductor and copper conductor are 
separable for the purpose of analyzing the competitive 
effect of the merger and (2) that aluminum conductor 
(bare and insulated) is therefore a submarket and for 
purposes of § 7 a “line of commerce.”

II.
Taking aluminum conductor as an appropriate “line of 

commerce” we conclude that the merger violated § 7.
Alcoa is a leader in markets in which economic power 

is highly concentrated. Prior to the end of World War II 
it was the sole producer of primary aluminum and the 
sole fabricator of aluminum conductor. It was held in 
1945 to have monopolized the aluminum industry in vio-
lation of § 2 of the Sherman Act. See United States v. 
Aluminum Co., 148 F. 2d 416. Relief was deferred while 
the United States disposed of its wartime aluminum fa-

4 The dissent criticizes this grouping of bare and insulated alu-
minum conductor into one line of commerce. This overlooks the 
fact that the parties agree, and the District Court found, that bare 
aluminum conductor and conductor generally (aluminum and copper, 
bare and insulated) constitute separate lines of commerce. Having 
concluded above that insulated aluminum conductor and insulated 
copper conductor are separable even though some interproduct com-
petition exists, the conclusion that aluminum conductor (bare and 
insulated) is a line of commerce is a logical extension of the District 
Court’s findings.
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cilities under a congressional mandate to establish domes-
tic competition in the aluminum industry.5 As a result 
of that policy and further federal financing and assistance, 
five additional companies entered the primary aluminum 
field so that by 1960 the primary producers showed the 
following capacity:

Aluminum Ingot Capacity Existing or Under Construction 
at the End of 1960. 

[sh or t  to ns ]
Company Capacity % of U. S.

Aluminum Company of America.............. .... 1,025,250 38.6
Reynolds Metals Company........................ .... 701,000 26.4
Kaiser Aluminum & Chemical Corp........ .... 609,500 23.0
Ormet, Inc.................................................... .... 180,000 6.8
Harvey Aluminum...................................... 75,000 2.8
Anaconda Aluminum Company................ 65,000 2.4

United States total........................ .... 2,655,750 100.0

In 1958—the year prior to the merger—Alcoa was the 
leading producer of aluminum conductor, with 27.8% of 
the market; in bare aluminum conductor, it also led the 
industry, with 32.5%. Alcoa plus Kaiser controlled 50% 
of the aluminum conductor market and, with its three 
leading competitors, more than 76%. Only nine con-
cerns (including Rome with 1.3%) accounted for 95.7% 
of the output of aluminum conductor. In the narrower 
market of insulated aluminum conductor, Alcoa was third 
with 11.6% and Rome was eighth with 4.7%. Five com-
panies controlled 65.4% and four smaller ones, including 
Rome, added another 22.8%.

In other words, the line of commerce showed highly 
concentrated markets, dominated by a few companies but

5 See the Surplus Property Act of 1944, 58 Stat. 765; United 
States v. Aluminum Co., 91 F. Supp. 333; United States v. Aluminum 
Co., 153 F. Supp. 132. Litigation was terminated on June 28, 1957. 
Ibid. Twelve days later, Alcoa made its first attempt to acquire 
Rome.
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served also by a small, though diminishing,6 group of 
independents. Such decentralization as has occurred 
resulted from the establishment of a few new companies 
through federal intervention, not from normal, competi-
tive decentralizing forces.

The proposition on which the present case turns was 
stated in United States v. Philadelphia National Bank, 
374 U. S. 321, 365, n. 42, as follows:

“It is no answer that, among the three presently 
largest firms (First Pennsylvania, PNB, and Girard), 
there will be no increase in concentration. If this 
argument were valid, then once a market had become 
unduly concentrated, further concentration would be 
legally privileged. On the contrary, if concentration 
is already great, the importance of preventing even 
slight increases in concentration and so preserving 
the possibility of eventual déconcentration is cor-
respondingly great.”

6 The absorption of Rome by Alcoa was one of the five acquisitions 
by producers of primary aluminum since 1957. In that year Olin 
Mathieson (a one-half owner of Ormet, Inc.) acquired Southern 
Electric Corporation, then the largest independent manufacturer of 
aluminum conductor; and Kaiser acquired the Bristol, Rhode Island, 
plant of the U. S. Rubber Company, one of the top 10 in the insu-
lated aluminum field. These moves, and the threat they were 
thought to pose, were specifically identified as factors influencing 
Alcoa’s 1959 decision to acquire Rome. And it was partly in re-
sponse to the three prior acquisitions that Reynolds, in 1961, acquired 
the wire and cable facilities of John A. Roebling’s Sons Division of 
the Colorado Fuel and Iron Company, a small fabricator. Finally, 
in February 1963, too late to be noted in the record below, Aluminium, 
Ltd., of Canada announced the acquisition of Central Cable Cor-
poration, one of the largest of the independents. As a result of this 
series of mergers, there now remain only four nonintegrated fabri-
cators of aluminum conductor whose individual shares of total in-
dustry production (based on 1959 figures, the latest in the record) 
amounted to more than 1%.
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The Committee Reports on § 7 show, as respects the 
Celler-Kefauver amendments in 1950, that the objective 
was to prevent accretions of power which “are individ-
ually so minute as to make it difficult to use the Sherman 
Act test against them.” S. Rep. No. 1775, 81st Cong., 2d 
Sess., p. 5. And see H. R. Rep. No. 1191, 81st Cong., 1st 
Sess., p. 3. As the Court stated in Brown Shoe Co. v. 
United States, 370 U. S. 294, 323:

“Congress used the words ‘may be substantially to 
lessen competition’ (emphasis supplied), to indicate 
that its concern was with probabilities, not certain-
ties. Statutes existed for dealing with clear-cut 
menaces to competition; no statute was sought for 
dealing with ephemeral possibilities. Mergers with 
a probable anticompetitive effect were to be pro-
scribed by this Act.”

See also United States v. Philadelphia National Bank, 
374 U. S., at 362, and United States v. El Paso Natural 
Gas Co., 376 U. S. 651, 658.

The acquisition of Rome added, it is said, only 1.3% 
to Alcoa’s control of the aluminum conductor market. 
But in this setting that seems to us reasonably likely to 
produce a substantial lessening of competition within the 
meaning of § 7. It is the basic premise of that law that 
competition will be most vital “when there are many 
sellers, none of which has any significant market share.” 
United States v. Philadelphia National Bank, 374 U. S., 
at 363. It would seem that the situation in the aluminum 
industry may be oligopolistic. As that condition devel-
ops, the greater is the likelihood that parallel policies of 
mutual advantage, not competition, will emerge. That 
tendency may well be thwarted by the presence of small 
but significant competitors. Though percentagewise 
Rome may have seemed small in the year prior to the 
merger., it ranked ninth among all companies and fourth
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among independents in the aluminum conductor market; 
and in the insulated aluminum field it ranked eighth and 
fourth respectively. Furthermore, in the aluminum con-
ductor market, no more than a dozen companies could 
account for as much as 1 % of industry production in any 
one of the five years (1955-1959) for which statistics 
appear in the record. Rome’s competition was therefore 
substantial. The record shows indeed that Rome was an 
aggressive competitor. It was a pioneer in aluminum 
insulation and developed one of the most widely used insu-
lated conductors. Rome had a broad line of high-quality 
copper wire and cable products in addition to its alumi-
num conductor business, a special aptitude and skill in 
insulation, and an active and efficient research and sales 
organization. The effectiveness of its marketing organi-
zation is showm by the fact that after the merger Alcoa 
made Rome the distributor of its entire conductor line. 
Preservation of Rome, rather than its absorption by one 
of the giants, will keep it “as an important competitive 
factor,” to use the words of S. Rep. No. 1775, supra, p. 3. 
Rome seems to us the prototype of the small independent 
that Congress aimed to preserve by § 7.

The judgment is reversed and since there must be 
divestiture, the case is remanded to the District Court 
for proceedings in conformity with this opinion.

Reversed and remanded.

Mr . Justic e  Stew art , whom Mr . Justice  Harlan  and 
Mr . Justic e Goldberg  join, dissenting.

In this civil action, brought under § 7 of the Clayton 
Act, as amended, the District Court found that the Gov-
ernment had failed to sustain its burden of proof as to 
both the “line of commerce” and competitive effect issues. 
Because I think the Government clearly failed to prove 
its “line of commerce” claims, I dissent from today’s 
reversal of the trial court’s judgment.
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A four-week trial was held—after 22 months of exten-
sive pretrial discovery. Five hundred documentary ex-
hibits were received in evidence, and 50 witnesses were 
heard. The record amounts to more than 3,500 pages. 
The district judge wrote a long and careful opinion, 
accompanied by meticulous findings of fact and thor-
oughly reasoned conclusions of law. In determining the 
relevant lines of commerce involved here, the trial judge 
conscientiously applied the standards postulated by this 
Court in Brown Shoe Co. v. United States, 370 U. S. 294, 
325, and made detailed findings of fact fully supporting 
his determinations. 214 F. Supp. 501. The Govern-
ment has not claimed that any of these findings of fact 
are clearly erroneous, nor does the Court today hold them 
to be. Nevertheless, the Court reverses the judgment. 
I find it difficult to understand the Court’s conclusion, 
and impossible to agree with it.

A “[d] etermination of the relevant market is a neces-
sary predicate to a finding of a violation of the Clayton 
Act.” United States v. E. I. du Pont de Nemours & Co., 
353 U. S. 586, 593. In order to prove that this was a 
horizontal merger in violation of § 7, the Government was 
therefore faced with the necessity of showing substantial 
percentages of market shares in competitive products.1 
Alcoa manufactured no copper cable, and in the conductor 
field was chiefly a producer of bare aluminum cable. 
Over 90% of Rome’s production was in insulated copper 
products, and its production of bare aluminum cable was 
de minimis (.3% of the market share). ' The District 
Court found that conductor wire and cable (both bare 
and insulated, aluminum and copper), and insulated con-
ductor (both aluminum and copper), were lines of com-
merce, but that Alcoa’s and Rome’s market shares in these 
broad product markets were insufficient to support a find-

1 See United States v. Philadelphia Bank, 374 U. S. 321.
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ing of requisite anticompetitive effect, 214 F. Supp, at 
518-519—a conclusion which the Government does not 
question here. More substantial market share percent-
ages would be forthcoming, however, if aluminum con-
ductors could be set apart from the rest of the conductor 
manufacturing industry. Accordingly, the Government 
asked the District Court to find aluminum conductors in 
general, and insulated aluminum conductors in particular, 
to be separate lines of commerce.

The District Court declined to make such a finding, 
and for good reason. A line of commerce is an “area of 
effective competition,” to be determined in accordance 
with the principles laid down in our prior decisions. In 
Brown Shoe, this Court held that there are broad product 
markets within which there may be “well-defined” and 
“economically significant” submarkets. 370 U. S, at 
325. The Court in that case did not attempt to formu-
late any rigid standard for determining submarket bound-
aries, but indicated that a broad-ranging pragmatic eval-
uation of market realities was required. The federal 
trial courts were admonished to examine “such practical 
indicia as industry or public recognition of the submarket 
as a separate economic entity, the product’s peculiar 
characteristics and uses, unique production facilities, dis-
tinct customers, distinct prices, sensitivity to price 
changes, and specialized vendors.” Ibid. These “prac-
tical indicia” to be considered in determining submarket 
boundaries express in practical terms the basic economic 
concept that markets are to be defined in terms of the 
close substitutability of either product (demand) or pro-
duction facilities (supply), since it is ultimately the de-
gree of substitutability that limits the exercise of mar-
ket power, and it is only by delimiting the area of effective 
competition that an acquisition’s competitive effects can 
be ascertained.
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The District Court applied these practical indicia with 
meticulous care, and found that the conductor industry 
does not differentiate between copper and aluminum in-
sulated products; that copper and aluminum products are 
functionally interchangeable; and that there are no unique 
production facilities, distinct customers or specialized 
vendors for insulated aluminum conductor products. 214 
F. Supp., at 509. The trial judge did not, as the Court 
implies, ignore the fact that the prices of copper and alu-
minum insulated products are generally distinct. It ex-
plicitly recognized this fact, but concluded on closer 
examination of the industry that this price difference did 
not foreclose “actual competition.” Ibid. Accordingly, 
making a practical judgment based on the Brown Shoe 
submarket indicia, the District Court concluded that in-
sulated aluminum conductor had not been established 
as a line of commerce. And since the other alleged line 
of commerce—aluminum conductor generally—was no 
more than the sum of bare and insulated aluminum con-
ductors, the court concluded that it, too, could not con-
stitute an “area of effective competition,” since as to the 
insulated segment, important competitive copper ele-
ments would be improperly and arbitrarily excluded. Id., 
at 510.

The District Court, in other words, did a careful and 
thoughtful job. It applied the proper law, and its rea-
soning was impeccable. Yet this Court overrules its deci-
sion with little more than a wave of the hand. On the 
basis of two assertions, that the record shows “fabricators 
of insulated copper conductor are powerless to eliminate 
the price disadvantage under which they labor and thus 
can do little to make their product competitive,” and that 
the difference in price between aluminum and copper con-
ductors is “the single, most important, practical factor in 
the business,” both of which are contrary to the explicit 
findings of the District Court, the Court summarily con-
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eludes that aluminum conductor is “for purposes of § 7 a 
‘line of commerce.’ ”

The District Court found that neither insulated alumi-
num nor insulated copper conductor products are recog-
nized as a separate economic entity. Insulated products 
are identified and defined by the industry and reported to 
the Bureau of the Census in accordance with their func-
tion or type, “not according to the metal used as conduc-
tor,” and manufacturers regard themselves simply as 
insulators of wire and cable products. Moreover, there is 
complete manufacturing interchangeability between cop-
per and aluminum, and manufacturers constantly review 
their product lines and “switch readily from one product 
or conductor metal to another in accordance with market 
conditions.” As a result, if a fabricator should feel him-
self at a competitive disadvantage because of his use of 
copper, he is not, as the Court asserts, powerless to elimi-
nate a price disadvantage. The supply flexibility which 
this implies exerts a profound restraint upon an aluminum 
cable manufacturer’s power to achieve any sort of market 
advantage.

The Court points to nothing in the record justifying its 
second assertion that “price . . . is . . . the single, most im-
portant, practical factor in the business.” Whether it is 
or not is a matter of fact, and the trial judge found upon 
substantial evidence that “[s]ince copper and aluminum 
products are completely interchangeable from a perform-
ance standpoint, utility companies choose between cop-
per and aluminum insulated or covered overhead products 
solely on the basis of economics. The decision requires 
evaluation of numerous economic factors in addition to 
the cost of the wire or cable itself.” (Emphasis supplied.) 
The record amply supports this finding. There was un-
disputed testimony that in some situations, the final in-
stalled cost of aluminum conductor may be greater than 
its copper counterpart because of other economic factors
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such as the higher cost of connectors which must be used 
with aluminum and the fact that the copper-aluminum 
cost difference becomes less significant the more complex 
the conductor required for the job. That the copper-
aluminum price difference is not always the determining 
factor is further borne out by other findings of the trial 
judge, fully supported by the record, that even in areas 
where aluminum has gained “increasing use,” there is a 
“lively competition between aluminum and copper prod-
ucts” ; that the aluminum-copper price difference does not 
foreclose “actual competition” and that, in fact, “sub-
stantial quantities” of the copper version of overhead 
distribution products are sold.

But even if insulated aluminum conductor is a proper 
line of commerce, there is no basis in logic, or in the com-
petitive realities of the conductor industry, for lumping 
together in one line of commerce bare and insulated alu-
minum conductors. Even the Government does not 
claim that the two are competitive; different equipment 
and engineering skills are required for their manufacture 
and sale; and, as the District Court found, the combina-
tion of bare and insulated aluminum conductors is not 
generally “recognized in the industry as a separate eco-
nomic entity” or submarket. The grouping of bare and 
insulated aluminum conductors into one line of commerce, 
therefore, is not, as the Court says, “a logical extension 
of the District Court’s findings,” 2 but a repudiation of 
those findings. And it adds nothing to note, as the 
Court does, that both bare and insulated aluminum 
conductors are used to conduct electricity and are sold to 
electrical utilities. All electrical conductors are used for 
this purpose and sold to these customers. Such a non- 
sequitur cannot justify the separation of aluminum con-
ductors from the rest of the electrical conductor field.

2 See note 4 of the Court’s opinion.
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The short of it is, there is here no relevant market upon 
which to predicate a violation of § 7. The District Court 
correctly described this acquisition as “the combination 
of an aluminum and an essentially copper manufacturing 
company,” undertaken by Alcoa “in the face of its declin-
ing market,” for the purpose of obtaining insulating 
know-how and diversification needed “to overcome a 
market disadvantage rather than to obtain a captive 
market ... or to eliminate a competitor.” 214 F. Supp., 
at 512. I am totally unable to join the Court in its 
ipse dixit transformation of this essentially “know-how” 
acquisition into a horizontal merger in violation of § 7.

I would affirm the judgment of the District Court.

729-256 0-65-23
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NATIONAL ASSOCIATION FOR THE ADVANCE-
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Alleging noncompliance with Alabama’s corporate registration and 
business qualification laws, the State in 1956 brought ouster pro-
ceedings against the petitioner, National Association for the 
Advancement of Colored People (NAACP), a New York member-
ship corporation with an office in Alabama and doing business 
there, and it was barred under an ex parte restraining order from 
operating in the State. Before any hearing on the merits, a con-
tempt judgment, which the State Supreme Court on procedural 
grounds refused to review, was rendered against the NAACP for 
failure to produce its membership lists and other records under 
court order. Without reaching the validity of the underlying 
restraining order, this Court reversed, and, following reinstate-
ment by the State Supreme Court of the contempt judgment, 
reversed again. In 1960 the NAACP, still prohibited from oper-
ating in Alabama, sued in a federal court alleging failure by the 
Alabama courts to afford it a hearing on the merits. The case 
reached this Court a third time and in 1961 was remanded with 
instructions that the Federal District Court be directed to try 
the case on the merits unless the State did so by a certain time. 
The State Circuit Court then heard the case; found that the 
NAACP had violated the State’s constitution and laws; and per-
manently enjoined it from doing business in the State. The State 
Supreme Court affirmed, solely on the basis of a procedural rule, 
which it applied to the NAACP’s brief, that where unrelated assign-
ments of error are argued together and one is without merit, the 
others will not be considered. Held:

1. There was substantial compliance with the procedural rule, 
and failure to consider petitioner’s asserted constitutional rights 
was wholly unwarranted. Pp. 293-302.

2. In view of what has gone before, this Court is deciding the 
case on its merits rather than remanding it to the State Supreme 
Court for that purpose. P. 302.



NAACP v. ALABAMA. 289

288 Opinion of the Court.

3. Alabama’s corporate registration requirements are to ensure 
amenability of foreign corporations to suit in state courts and do 
not provide for a corporation’s permanent ouster for failure to 
register or because it engaged in other activities, which, in any 
event, furnished no proper basis for excluding the petitioner from 
Alabama. Pp. 302-310.

4. This case does not involve the privilege of a corporation to 
do “business” in a State; it involves the freedom of individuals to 
associate for the collective advocacy of ideas. P. 309.

5. While this Court has power to formulate a decree for entry in 
the state courts, as held in Martin v. Hunter’s Lessee, 1 Wheat. 
304, the case is remanded to the State Supreme Court for prompt 
entry of a decree vacating the permanent injunction order against 
petitioner and permitting it to operate in the State, failing which 
the NAACP may apply to this Court for further appropriate 
relief. P. 310.

274 Ala. 544, 150 So. 2d 677, reversed and remanded.

Robert L. Carter argued the cause for petitioner. With 
him on the brief were Fred D. Gray, Arthur D. Shores, 
Orzell Billingsley and Peter Hall.

Gordon Madison, Assistant Attorney General of Ala-
bama, argued the cause for respondent. With him on the 
brief was Richmond M. Flowers, Attorney General of 
Alabama.

Mr . Justi ce  Harlan  delivered the opinion of the 
Court.

This case, involving the right of the petitioner, the 
National Association for the Advancement of Colored 
People, to carry on activities in Alabama, reaches this 
Court for the fourth time. In 1956 the Attorney General 
of Alabama brought a suit in equity to oust the Associa-
tion, a New York “membership” corporation, from the 
State. The basis of the proceeding was the Association’s 
alleged failure to comply with Alabama statutes requir-
ing foreign corporations to register with the Alabama 
Secretary of State and perform other acts in order to 
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qualify to do business in the State; 1 the complaint 
alleged also that certain of the petitioner’s activities in 
Alabama, detailed below, were inimical to the well-being 
of citizens of the State.

On the day the complaint was filed, the Attorney Gen-
eral obtained an ex parte restraining order barring the 
Association, pendente lite, from conducting any business 
within the State and from taking any steps to qualify to 
do business under state law. Before the case was heard 
on the merits, the Association was adjudged in contempt 
for failing to comply with a court order directing it to 
produce various records, including membership lists. 
The Supreme Court of Alabama dismissed a petition for 
certiorari to review the final judgment of contempt on 
procedural grounds, 265 Ala. 349, 91 So. 2d 214, which this 
Court, on review, found inadequate to bar consideration 
of the Association’s constitutional claims. NAACP v. 
Alabama ex rel. Patterson, 357 U. S. 449. Upholding 
those claims, we reversed the judgment of contempt with-
out reaching the question of the validity of the underlying 
restraining order.

In the second round of these proceedings, the Supreme 
Court of Alabama, on remand “for proceedings not incon-
sistent” with this Court’s opinion, 357 U. S., at 467, again 
affirmed the judgment of contempt which this Court had 
overturned. 268 Ala. 531, 109 So. 2d 138. This decision 
was grounded on belief that this Court’s judgment had 
rested on a “mistaken premise.” Id., at 532, 109 So. 2d, 
at 139. Observing that the premise of our prior decision 
had been one which the State had “plainly accepted” 
throughout the prior proceedings here, this Court ruled 
that the State could not, for the first time on remand, 
change its stance. 360 U. S. 240, 243. We noted that 
the Supreme Court of Alabama “evidently was not ac-

1 Code of Alabama of 1940, Tit. 10, §§ 192-194. See note 9, infra, 
p. 304.
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quainted with the detailed basis of the proceedings here” 
when it reaffirmed the judgment of contempt, id., at 243- 
244, and again remanded without considering the validity 
of the restraining order. In so doing, the Court said: 
“We assume that the State Supreme Court . . . will not 
fail to proceed promptly with the disposition of the 
matters left open under our mandate for further proceed-
ings . . .” rendered in the prior case. Id., at 245.

Our second decision was announced on June 8, 1959. 
Unable to obtain a hearing on the merits in the Alabama 
courts, the Association, in June 1960, commenced pro-
ceedings in the United States District Court to obtain a 
hearing there. Alleging that the restraining order and 
the failure of the Alabama courts to afford it a hearing 
on the validity of the order were depriving it of con-
stitutional rights, the Association sought to enjoin en-
forcement of the order. Without passing on the merits, 
the District Court dismissed the action, because it 
would not assume that the executive and judicial 
officers of Alabama involved in the litigation would fail 
to protect “the constitutional rights of all citizens.” 190 
F. Supp. 583, 586. The Court of Appeals agreed that 
the matter “should be litigated initially in the courts of 
the State.” 290 F. 2d 337, 343. It, however, vacated 
the judgment below and remanded the case to the District 
Court, with instructions “to permit the issues presented 
to be determined with expedition in the State courts,” 
but to retain jurisdiction and take steps necessary to 
protect the Association’s right to be heard on its con-
stitutional claims. Ibid.

The jurisdiction of this Court was invoked a third 
time. On October 23, 1961, we entered an order as 
follows:

“. . . The judgment below is vacated, and the 
case is remanded to the Court of Appeals with in-
structions to direct the District Court to proceed 
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with the trial of the issues in this action unless within 
a reasonable time, no later than January 2, 1962, the 
State of Alabama shall have accorded to petitioner 
an opportunity to be heard on its motion to dissolve 
the state restraining order of June 1, 1956, and upon 
the merits of the action in which such order was 
issued. Pending the final determination of. all pro-
ceedings in the state action, the District Court is 
authorized to retain jurisdiction over the federal 
action and to take such steps as may appear neces-
sary and appropriate to assure a prompt disposition 
of all issues involved in, or connected with, the state 
action. . . .” 368 U. S. 16-17.

In December 1961, more than five years after it was 
“temporarily” ousted from Alabama, the Association ob-
tained a hearing on the merits in the Circuit Court of 
Montgomery County, the court which had issued the 
restraining order in 1956. On December 29, 1961,2 the 
Circuit Court entered a final decree in which the court 
found that the Association had continued to do business 
in Alabama “in violation of the Constitution and laws 
of the state relating to foreign corporations” and that the 
Association’s activities in the State were “in violation of 
other laws of the State of Alabama and are and have been 
a usurpation and abuse of its corporate functions and 
detrimental to the State of Alabama . . . .” The decree 
permanently enjoined the Association and those affiliated 
with it from doing “any further business of any descrip- J 
tion or kind” in Alabama and from attempting to qualify 
to do business there. The Association appealed to the 
Supreme Court of Alabama, which, on February 28, 1963, 
affirmed the judgment below without considering the 

2 This was four days before the date on which, by this Court’s I 
order of October 23, 1961, the Federal District Court was to proceed I 
with a trial on the merits if the Alabama courts had not yet granted I 
the petitioner a hearing. See supra. I
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merits. 274 Ala. 544, 150 So. 2d 677. The Supreme 
Court relied wholly on procedural grounds, detailed more 
fully below. This Court again granted certiorari, 375 
U. S. 810.

I.
We consider first the nonfederal basis of the decision 

of the Alabama Supreme Court, which is asserted by the 
State as a barrier to consideration of the constitutionality 
of the Association’s ouster from Alabama.

In its Assignment of Errors to the Supreme Court of 
Alabama, the Association specified 23 claimed errors in 
the proceedings in the trial court.3 Each claim of error 
was separately numbered and set off in a separate para-
graph. Most of the claims alleged that the error in-
volved deprived the Association and those connected with 
it of rights protected by the Federal Constitution. The 
brief filed by the Association in the State Supreme Court 
is divided into four sections: “Statement of Case,” “State-
ment of Facts,” “Propositions of Law” (containing 15 
separately numbered and paragraphed propositions of 
law, with a separate list of cases supporting each), and 
“Argument.”4 The “Argument” section is subdivided 
into five parts by Roman numerals unaccompanied by 
any headings. There is a specific reference in the “Argu-
ment” to each assignment of error on which the Associa-
tion relied.5 Only one assignment of error is mentioned 

3 The Assignment of Errors is part of the typewritten record filed 
with this Court.

4 There is also a “Conclusion,” which requests reversal of the 
judgment below.

The brief is reproduced in Appendix B to the petition for certiorari 
in this Court; the accuracy of the reproduction is not questioned by 
the State.

5 One assignment of error was not mentioned in the Association’s 
brief at all, and was deemed waived by the Alabama Supreme Court. 
274 Ala., at 549, 150 So. 2d, at 682.
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more than once; that assignment is mentioned twice, both 
times in connection with the same substantive issue. In 
only two paragraphs is there a reference to more than one 
assigned error, one paragraph including a discussion of 
two related assignments and another including a discus-
sion of four related assignments.

The Supreme Court of Alabama based its decision 
entirely on the asserted failure of the Association’s brief 
to conform to rules of the court. Although it referred to 
Rule 9 of its Rules, which concerns the form of .an appel-
lant’s brief,6 the Supreme Court gave no indication of 
any respect in which the Association’s brief fell short of 
the requirements of that Rule, and appears to have placed 
no reliance on it at all. See 274 Ala., at 546, 150 So. 2d,

6 Rule 9 provides:
“Appellant’s brief under separate headings shall contain: (a) under 

the heading 'Statement of the Case,’ a concise statement of so much 
of the record as fully presents every error and exception relied upon 
referring to the pages of the transcript; (b) under the heading 
‘Statement of the Facts,’ a condensed recital of the evidence in nar-
rative form so as to present the substance clearly and concisely, 
referring to the pages of the transcript, and if the insufficiency of 
the evidence to sustain the verdict or finding, in fact or law, is 
assigned, then the statement shall contain a condensed recital of the 
evidence given by each witness in narrative form bearing on the points 
in issue so as to fully present the substance of the testimony of the 
witness clearly and concisely; (c) under the heading 'Propositions 
of Law,’ a concise statement, without argument, of each rule or propo-
sition of law relied upon to sustain the errors assigned, together with 
the authorities relied upon in support of each, and in citing cases, 
the names of parties must be given, with the book and page where 
reported; (d) argument with respect to errors assigned which counsel 
desire to insist upon. Assignments of error not substantially argued 
in 'brief will be deemed waived and will not be considered by the 
court. The statements made by appellant under the headings 'State-
ment of the Case’ and 'Statement of the Facts’ will be taken to be 
accurate and sufficient for decision, unless the opposite party in his 
brief shall make the necessary corrections or additions.” 261 Ala. 
XXII.
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at 679. The basis of the decision below was rather “a rule 
of long standing and frequent application that where un-
related assignments of error are argued together and one is 
without merit, the others will not be considered.” Ibid. 
Proceeding to apply that rule to the Association’s brief, 
the Supreme Court held that at least one of the assign-
ments of error contained in each of the five numbered 
subdivisions of the “Argument” section of the brief was 
without merit, and that it would therefore not consider 
the merit of any of the other assignments.7 The Attorney

7 The fifth subdivision of the “Argument” section of the petitioner’s 
brief, which is illustrative of the whole, is as follows:

“V
“The evidence discloses that these proceedings are singular in that 

there is no showing that such proceedings had been taken against any 
similar foreign corporation since 1918. It is clear from the manner 
in which these proceedings were instituted, without notice to appel-
lant, that state officials were attempting to misuse the law to oust 
appellant from the state purely because appellant’s aims and objec-
tives are at variance with views held by state officials. The question 
of denial of Fourteenth Amendment rights here involved is before 
the Court under Assignment of Error Number 10. As pointed out 
in Proposition Number 1, ante, racial discrimination of any kind is 
unlawful when imposed and enforced by governmental authorities 
whether in schools, Brown v. Board of Education, supra; recrea-
tional facilities, Dawson v. Mayor, supra; in public parks, Holmes v. 
City of Atlanta, supra; in intrastate commerce, Gayle v. Browder, 
supra; in interstate commerce, Bailey v. Patterson, supra; and in 
any and all kinds of public facilities.

“The courts have consistently struck down state regulations and 
actions which in purpose and effect seek to impose discrimination. 
Yick Wo v. Hopkins, 118 U. S. 356; Oyama v. California, 332 U. S. 
633; Takahashi v. Fish & Game Commission, 334 U. S. 410.

“It is also clear that the state may not impose restrictions upon 
persons to prevent their advocating by lawful means the elimination 
of racial discrimination and segregation, N. A. A. C. P. v. Alabama, 
supra. What the state is here attempting to do is to prevent the 
appellant, and those who work in concert with it, from taking lawful 
action in opposition to illegal state policy which seeks to perpetuate 
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General of Alabama argues that this is a nonfederal 
ground of decision adequate to bar review in this Court of 
the serious constitutional claims which the Association 
presents. We find this position wholly unacceptable.

Paying full respect to the state court’s opinion, it 
seems to us crystal clear that the rule invoked by it can-
not reasonably be deemed applicable to this case. In its 
brief, the Association referred to each of its assignments 
of error separately, and specified the argument pertaining 
thereto. A separate paragraph was devoted to each of 
the assignments of error except, as noted above, for two 
related assignments included in one paragraph and four 
other related assignments included in another paragraph.

an unconstitutional pattern of segregation and discrimination, as sub-
mitted under Assignment of Error Number 16. In short, the state 
is using these proceedings to accomplish racial discrimination for-
bidden by the Fourteenth Amendment, and the judgment herein, in 
effect, constitutes a forbidden discrimination in violation of the Con-
stitution of the United States. Cf. Gomillion v. Lightfoot, supra.

“Under these circumstances, denial of appellant’s motion for a 
rehearing was error, as submitted under Assignment of Error Number 
23, and a deprivation of due process as guaranteed under the Four-
teenth Amendment.”

The Supreme Court of Alabama dealt with the arguments thus 
presented as follows:

“Assignments of error 10, 16 and 23 are argued together in Sub-
section V of appellant’s brief. No. 10 is unrelated to the others and 
charges that the court erred in denying appellant’s motion for 
rehearing.

“It is settled that a decree denying an application for rehearing 
will not support an appeal; nor is such a decree subject to review 
on assignments of error on appeal from the final decree. . . . [Cita-
tions omitted.]

“Since assignment of error 10 is without merit and is argued with 
Nos. 16 and 23, the others are not considered. Taylor v. Taylor, 
251 Ala. 374, 37 So. 2d 645.” 274 Ala., at 548-549, 150 So. 2d, at 
681-682.
This is illustrative of the disposition below of the remainder of the 
petitioner’s “Argument.”
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These six assignments, like all the others, were speci-
fied and explicitly tied to the argument relating to 
each. We are at a loss to understand how it could be 
concluded that the structure of the brief did not fully 
meet the requirement that unrelated assignments of error 
not be “argued together.” Had the petitioner simply 
omitted the Roman numerals which subdivide its “Argu-
ment” section, intended presumably as an organizational 
aid to understanding, there would have been no conceiv-
able basis for the suggestion that the various errors were 
argued “in bulk”; and, indeed, the sole basis mentioned 
in the Alabama court’s opinion for the conclusion that 
these errors were grouped for argument is the numbering 
of subdivisions.8 The numbering was a mere stylistic 
device, which cannot well be regarded as detracting from 
the brief’s full conformity with the rule in question. The 
consideration of asserted constitutional rights may not be 
thwarted by simple recitation that there has not been 
observance of a procedural rule with which there has been 
compliance in both substance and form, in every real 
sense. Davis v. Wechsler, 263 U. S. 22, 24; Staub v. City 
of Baxley, 355 U. S. 313, 318-320. To the same effect, 
see this Court’s discussion of a similar aspect of prior 
proceedings in this case, 357 U. S., at 454-458.

The Alabama courts have not heretofore applied their 
rules respecting the preparation of briefs with the point-
less severity shown here. In the early case of Bell v. 
Fulgham, 202 Ala. 217, 218, 80 So. 39, 40, the court said:

“The brief filed by appellant is characterized by a 
degree of informality and an apparent lack of atten-
tion to Rule 10 . . . [predecessor to the present

8 “The argument section of appellant’s brief is divided into five 
different subdivisions, each dealing with the argument of two or 
more assignments of error.” 274 Ala., at 546, 150 So. 2d, at 679. 
See also the first sentence of the portion of the court’s opinion quoted 
in note 7, supra, p. 296.
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Rule 9]; but the rule is directory, and from the time 
of its adoption the court has exercised its discretion 
in the consideration of briefs which fairly and help-
fully make the points upon which appellant relies. 
Agreeably with the practice thus established, the 
brief for appellant has been considered.”

More recently, in Bolton v. Barnett Lumber & Supply 
Co., 267 Ala. 74, 75, 100 So. 2d 9, the court stated again 
that its rule governing the form of an appellant’s brief 
was “directory” and said that “if appellant’s brief, even 
though not in compliance with the rule, fairly and help-
fully makes the points upon which appellant relies, this 
court may, in its discretion, consider it.” The court noted 
that it saw “no reason why there should be any real 
difficulty in complying with these rules.” Ibid.

Other cases are in accord. In Brothers v. Brothers, 208 
Ala. 258, 259, 94 So. 175, 177, the Alabama Supreme Court 
said:

“It is true that the brief for appellant does not refer 
to the tenth and eleventh assignments of error by 
number, as it should in strictness have done. But, 
in view of the simplicity of the record, and of the 
facts that only four or five rulings are discussed, and 
that specific reference to the assignments was not 
necessary to our understanding of the argument, we 
have preferred to condone the fault in this instance.” 

In Madison Limestone Co. v. McDonald, 264 Ala. 295, 
302, 87 So. 2d 539, 544, the court treated as sufficient 
three assignments of error which were “not properly ex-
pressed.” In City of Montgomery v. Mott, 266 Ala. 422, 
96 So. 2d 766, there were 25 assignments of error, none 
of which was referred to by number in the appellant’s 
brief. The Alabama Supreme Court said that the brief 
did not “strictly conform” to the rules governing “the 
form and contents” of appellants’ briefs, but that it 
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did “not feel that the defects in the brief warrant a dis-
missal of the appeal.” Id., at 424, 96 So. 2d, at 767. 
The court stated: “We have condoned noncompliance 
with the rule in question when the record is short and 
simple and when a strict compliance with the rule is not 
essential to an understanding of the assignments of error 
which are argued in appellant’s brief.” Ibid. Kendall 
Alabama Co. v. City of Fort Payne, 262 Ala. 465, 466, 79 
So. 2d 801, 802, is to the same effect.

In State v. Farabee, 268 Ala. 437, 439, 108 So. 2d 148, 
149-150, the court said:

“As pointed out by the appellee, appellant’s brief 
has not complied fully with the standards required 
by Supreme Court Rule 9 . . . . A concise state-
ment of so much of the record as fully presents every 
error and exception relied upon referring to the pages 
of the transcript did not appear under the heading, 
‘Statement of the Case.’ Only two general proposi-
tions of law were set out to sustain the seven assign-
ments of error presented on appeal. And only one 
case was cited in appellant’s argument, which seemed 
to argue several assignments together. Neverthe-
less, we will exercise our discretion and give consid-
eration to the points argued. . . .” (Italics added.) 

The court thus regarded as too unimportant to prevent 
consideration of the merits the very ground on which it 
relies here, even though it was accompanied by other 
failures to comply with the rules. In Shelby County v. 
Baker, 269 Ala. Ill, 116, 110 So. 2d 896, 900, the court 
said:

“Appellant has assigned thirty separate grounds 
as error, but has argued them in groups, so as to make 
available to this Court application of the rule that 
where assignments of error not kindred in nature are 
argued together and one of them is without merit, 
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the others in the group will not be examined. . . . 
However, many of the assignments seem to be some-
what kindred, and, in deference to counsel, we will 
consider them.” (Citations omitted.)

In Brooks v. Everett, 271 Ala. 380, 124 So. 2d 100, the 
court considered assignments of error although there were 
38 of them and none had been “specifically referred to in 
appellant’s brief.” Id., at 381, 124 So. 2d, at 102. The 
court said: “. . . [W]e have held that although appel-
lant’s brief does not comply with the rule, if it fairly and 
helpfully makes the points upon which appellant relies 
this court may, in its discretion, consider those points on 
their merits.” Ibid. See also Stariha v. Hagood, 252 
Ala. 158, 162, 40 So. 2d 85, 89; Quinn v. Hannon, 262 
Ala. 630, 632-633, 80 So. 2d 239, 241; Thompson v. State, 
267 Ala. 22, 25, 99 So. 2d 198, 200.

The cases cited in the Alabama Supreme Court’s opin-
ion and in the brief of the State Attorney General in this 
Court quite evidently do not support the State’s position. 
In some, there were no assignments of error, Dobson v. 
Deason, 258 Ala. 219, 61 So. 2d 764, or none was men-
tioned in the appellant’s brief, Bolton v. Barnett Lumber 
& Supply Co., supra; Pak-A-Sak of Alabama, Inc., v. 
Lauten, 271 Ala. 276, 279, 123 So. 2d 122, 125. In another 
group of cases, several different allegations of error were 
joined in a single assignment of error. Mobile, Jackson 
it Kansas City R. Co. v. Bromberg, 141 Ala. 258, 273, 37 
So. 395, 398; Alabama Chemical Co. v. Hall, 212 Ala. 8, 
10, 101 So. 456, 458; Snellings v. Jones, 33 Ala. App. 301, 
303, 33 So. 2d 371, 372. The remaining cases are the only 
ones which are at all related to the present case. In them, 
the Supreme Court of Alabama held that if any one of 
a group of unrelated assignments of error which had been 
argued together, or “in bulk,” was insufficient, all of them 
must fall. Ford v. Bradford, 218 Ala. 62, 65, 117 So. 
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429, 431; Taylor v. Taylor, 251 Ala. 374, 383, 37 So. 2d 
645, 652-653; First National Bank of Birmingham v. 
Lowery, 263 Ala. 36, 41, 81 So. 2d 284, 287; Thompson v. 
State, 267 Ala. 22, 25, 99 So. 2d 198, 200; Bertolla v. 
Kaiser, 267 Ala. 435, 440, 103 So. 2d 736, 740; McElhaney 
v. Singleton, 270 Ala. 162, 167, 117 So. 2d 375, 380; Mize 
v. Mize, 273 Ala. 369, 370, 141 So. 2d 200, 201. While 
it does not always appear in the opinions how the assign-
ments of error were argued, every indication is that, unlike 
the situation here, they were grouped together “for the 
purpose of argument,” First National Bank of Birming-
ham, supra, at 41, 81 So. 2d, at 287, and were in fact 
argued as a group, as the words used by the court suggest. 
In McElhaney, supra, at 166, 117 So. 2d, at 380, for exam-
ple, the court quoted the appellant’s brief, as follows: 
“Proposition No. 2 refers to and is covered by Assignments 
2, 3 & 4 ... .” In the remainder of the discussion of 
these Assignments in the brief, also quoted, ibid., they are 
never again mentioned or distinguished. In Taylor, 
supra, at 383, 37 So. 2d, at 652, 51 assignments of error 
were “grouped and argued together in brief.” None of 
these cases even approaches a ruling that when, as here, 
assignments of error are individually specified in connec-
tion with the argument relevant to each, they are to be 
regarded as “argued in bulk” because, forsooth, the argu-
ment as a whole is divided on the pages of the brief into 
numbered subdivisions.

In sum, we think that what we said when this litiga-
tion was first here, with respect to the procedural point 
there asserted as a state ground of decision adequate to 
bar review on the merits, also fits the present situation:

“Novelty in procedural requirements cannot be per-
mitted to thwart review in this Court applied for by 
those who, in justified reliance upon prior decisions, 
seek vindication in state courts of their federal con-
stitutional rights.” 357 U. S., at 457-458.
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The State has urged that if the nonfederal ground relied 
on below be found inadequate, as we find it to be, the case 
be remanded to the Supreme Court of Alabama for deci-
sion on the merits. While this might be well enough in 
other circumstances, in view of what has gone before, we 
reject that contention and proceed to the merits.

II.
The complaint against the Association, as finally 

amended, alleged that it was a New York corporation 
maintaining an office and doing business in Alabama. The 
acts charged against the Association were:

(1) that it had “employed or otherwise paid 
money” to Authurine Lucy and Polly Meyers Hud-
son to encourage them to enroll as students in the 
University of Alabama in order to test the legality of 
its policy against admitting Negroes;

(2) that it had furnished legal counsel to repre-
sent Authurine Lucy in proceedings to obtain 
admission to the University;

(3) that it had “engaged in organizing, supporting 
and financing an illegal boycott” to compel a bus line 
in Montgomery, Alabama, not to segregate pas-
sengers according to race;

(4) that it had “falsely charged” officials of the 
State and the University of Alabama with acts in 
violation of state and federal law;

(5) that it had “falsely charged” the Attorney 
General of Alabama and the Alabama courts with 
“arbitrary, vindictive, and collusive” acts intended 
to prevent it from contesting its ouster from the 
State “before an impartial judicial forum,” and had 
“falsely charged” the Circuit Court and Supreme 
Court of the State with deliberately denying it a 
hearing on the merits of its ouster;
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(6) that it had “falsely charged” the State and its 
Attorney General with filing contempt proceedings 
against it, knowing the charges therein to be false ;

(7) that it had “willfully violated” the order re-
straining it from carrying on activities in the State;

(8) that it attempted to “pressure” the mayor of 
Philadelphia, the Governor of Pennsylvania, and the 
Penn State football team into “a boycott of the 
Alabama football team” when the two teams were 
to play each other in the Liberty Bowl ;

(9) that it had “encouraged, aided, and abetted 
the unlawful breach of the peace in many cities in 
Alabama for the purpose of gaining national notori-
ety and attention to enable it to raise funds under 
a false claim that it is for the protection of alleged 
constitutional rights” ;

(10) that it had “encouraged, aided, and abetted 
a course of conduct within the State of Alabama, 
seeking to deny to the citizens of Alabama the con-
stitutional right to voluntarily segregate”; and

(11) that it had carried on its activities in Ala-
bama without complying with state laws requiring 
foreign corporations to register and perform other 
acts in order to do business within the State.

All of these acts were alleged to be “causing irreparable 
injury to the property and civil rights of the residents 
and citizens of the State of Alabama for which criminal 
prosecution and civil actions at law afford no adequate 
relief . . . .” The complaint stated also that “the said 
conduct, procedure, false allegations, and methods used 
by Respondent render totally unacceptable to the State 
of Alabama and its people the said Respondent corpora-
tion and the activities and business it transacts in this 
State.”

The last allegation, that the Association has failed to 
comply with the statutory requirements for a foreign cor-

729-256 0-65-24
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poration to do business in Alabama, furnishes no basis 
under Alabama law for its ouster. The requirements in 
question are set out in the Code of Alabama of 1940, Tit. 
10, §§ 192-194. These provisions require that before 
doing business in Alabama a foreign corporation file with 
the Secretary of State its articles of incorporation and a 
written instrument designating a place of business within 
the State and an authorized agent residing there. There 
is a filing fee of $10. The corporation must file notice of 
amendments to its articles of incorporation and changes 
in its place of business or authorized agent.9

9 “Every corporation not organized under the laws of this state 
shall, before engaging in or transacting any business in this state, 
file with the secretary of state a certified copy of its articles of incor-
poration or association and file an instrument of writing, under the 
seal of the corporation and signed officially by the president and 
secretary thereof, designating at least one known place of business 
in this state and an authorized agent or agents residing thereat; and 
when any such corporation shall amend its articles of incorporation 
or association, or shall abandon or change its place of business as 
designated in such instrument, or shall substitute another agent or 
agents for the agent or agents designated in such instrument of 
writing, such corporation shall file a new instrument of writing as 
herein provided, before transacting any further business in this state.

“Such instrument when filed by a corporation engaged in any 
business of insurance must be filed in the office of the superintendent 
of insurance, and when filed by a corporation engaged in any other 
business than that of insurance must be filed in the office of the 
secretary of state, and there shall be paid at the same time for filing 
such instrument to the officer with whom the same is filed the sum of 
ten dollars for the use of the state.

“It is unlawful for any foreign corporation to engage in or transact 
any business in this state before filing the written instrument provided 
for in the two preceding sections; and any such corporation that 
engages in or transacts any business in this state without complying 
with the provisions of the two preceding sections shall, for each offense, 
forfeit and pay to the state the sum of one thousand dollars.” Code 
of Alabama of 1940, Tit. 10, §§ 192-194.

These provisions are carried forward, with some changes, in the 
Code of Alabama (1958 Recomp.), Tit. 10, §§ 21 (90)-21 (92). Since
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There is nothing in these sections which attaches the 
consequence of permanent ouster to a foreign corporation 
which fails to register.10 * That this is not the effect of 
the statute is conclusively demonstrated by § 194, which 
provides the State with a different and complete rem-
edy: “. . . [A]ny . . . [foreign] corporation that en-
gages in or transacts any business in this state without 
complying with the provisions of the two preceding sec-
tions shall, for each offense, forfeit and pay to the state 
the sum of one thousand dollars.”

Alabama cases confirm that the registration require-
ments are what they appear on their face to be: provi-
sions ensuring that foreign corporations will be amenable 
to suit in Alabama courts.11 “They constitute a police 
regulation for the protection of the property interests of 
the citizens of the state .... The doing of a single act 
of business, if it be in the exercise of a corporate function, 
is prohibited. The policy of the Constitution and statute 
is to protect our citizens against the fraud and imposition 

the Association has been restrained since 1956 from complying with 
the statutory requirements, the 1940 provisions are applicable to this 
case.

The complaint alleged also that the Association was violating 
Art. 12, §232, of the Alabama Constitution, which provides:

“No foreign corporation shall do any business in this state without 
having at least one known place of business and an authorized agent 
or agents therein, and without filing with the secretary of state a 
certified copy of its articles of incorporation or association. Such 
corporation may be sued in any county where it does business, by 
service of process upon an agent anywhere in the state. The legis-
lature shall, by general law, provide for the payment to the State . 
of Alabama of a franchise tax by such corporation, but such franchise 
tax shall be based on the actual amount of capital employed in this 
state. Strictly benevolent, educational, or religious corporations shall 
not be required to pay such a tax.”

10 Compare, e. g., the provisions of Mass. Gen. Laws Ann., c. 181, 
§ 19; Vermont Statutes Ann., Tit. 11, §861.

11 See the second sentence of Art. 12, § 232, of the Alabama Con-
stitution, quoted in note 9, supra.
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of insolvent and unreliable corporations, and to place them 
in an attitude to be reached by legal process from our 
courts in favor of citizens having cause of complaint.” 
Alabama Western R. Co. v. Talley-Bates Const. Co., 162 
Ala. 396, 402-403, 50 So. 341, 342. See Armour Packing 
Co. of La., Ltd., v. Vinegar Bend Lumber Co., 149 Ala. 
205, 42 So. 866; George M. Muller Mfg. Co. v. First Na-
tional Bank of Dothan, 176 Ala. 229, 57 So. 762. The 
Attorney General of Alabama has referred us to no case, 
and we have been able to find none, in which a foreign 
corporation was ousted from Alabama for failing to 
comply with the registration statute.12

The other asserted grounds for excluding the petitioner 
from Alabama furnish no better foundation for the action 
below. The first two grounds relied on are manifestly 
untenable. Before these proceedings were commenced, 
this Court had upheld the right of Authurine Lucy and 

12 The Circuit Court’s decree, presumably an exercise of the court’s 
general powers in equity, was not accompanied by any opinion, but 
was evidently based on the court’s finding that the other allegations 
of the complaint were proved by the evidence, and, along with the 
Association’s failure to register, warranted its ouster from the State. 
(The court reserved the right “at a future date to state in an opinion 
its full and complete findings of fact and its rulings on the law in this 
case, with appropriate citations of authorities.” So far as we are 
presently advised, no opinion has been filed.) Nothing in the decree 
suggests that the court regarded failure to register by itself as a 
sufficient basis for ouster under Alabama law.

Even if Alabama law were otherwise, past failure to register could 
not constitutionally be made the basis for permanently preventing 
the Association from registering and thereby denying its members 
the right to associate in Alabama. See infra, pp. 309-310.

Since we think it clear from the foregoing that the Association may 
not, under Alabama law, be ousted from the State merely for failure 
to register, it is unnecessary for us to consider the petitioner’s other 
contentions that, as a nonprofit organization, it is exempt from 
the registration requirement, and that, having knowingly permitted 
the Association to carry on its activities in Alabama since 1918, the 
State was barred by laches from invoking the registration require-
ment in 1956.
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Polly Anne Meyers to enroll at the University of Ala-
bama. Lucy v. Adams, 350 U. S. 1. Neither furnishing 
them with financial assistance, in effect a scholarship, to 
attend the University, nor providing them with legal 
counsel to assist their efforts to gain admission was un-
lawful or could, consistently with the decisions of this 
Court, be inhibited because contrary to the University’s 
policy against admitting Negroes. NAACP v. Button, 
371 U. S. 415.

The third charge listed above is scarcely more substan-
tial. Even if we were to indulge the doubtful assumption 
that an organized refusal to ride on Montgomery’s buses 
in protest against a policy of racial segregation might, 
without more, in some circumstances violate a valid state 
law, such a violation could not constitutionally be the 
basis for a permanent denial of the right to associate for 
the advocacy of ideas by lawful means. As we said at a 
prior stage in this litigation:

“It is beyond debate that freedom to engage in asso-
ciation for the advancement of beliefs and ideas is 
an inseparable aspect of the ‘liberty’ assured by the 
Due Process Clause of the Fourteenth Amendment, 
which embraces freedom of speech.” 357 U. S., at 
460.

This Court has repeatedly held that a governmental pur-
pose to control or prevent activities constitutionally 
subject to state regulation may not be achieved by means 
which sweep unnecessarily broadly and thereby invade 
the area of protected freedoms. See id., at 463-464. 
“. . . [T]he power to regulate must be so exercised as 
not, in attaining a permissible end, unduly to infringe 
the protected freedom.” Cantwell v. Connecticut, 310 
U. S. 296, 304. “. . . [E]ven though the governmental 
purpose be legitimate and substantial, that purpose can-
not be pursued by means that broadly stifle fundamental 
personal liberties when the end can be more narrowly 
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achieved.” Shelton v. Tucker, 364 U. S. 479, 488 (foot-
note omitted). For other cases elaborating this prin-
ciple, see Lovell v. Griffin, 303 U. S. 444, 451; Schneider v. 
State, 308 U. S. 147, 161, 165; Martin v. Struthers, 319 
U. S. 141, 146-149; Saia v. New York, 334 U. S. 558; 
American Communications Assn. v. Douds, 339 U. S. 382; 
Kunz v. New York, 340 U. S. 290, 294-295; Louisiana ex 
rel. Gremillion v. NAACP, 366 U. S. 293. This principle 
is applicable here even though the ouster of the peti-
tioner from Alabama has been accomplished solely by 
judicial act; “whether legislative or judicial, it is still the 
application of state power which we are asked to scruti-
nize.” 357 U. S., at 463.

In the first proceedings in this case, we held that the 
compelled disclosure of the names of the petitioner’s 
members would entail “the likelihood of a substantial 
restraint upon the exercise by petitioner’s members of 
their right to freedom of association.” 357 U. S., at 462. 
It is obvious that the complete suppression of the Asso-
ciation’s activities in Alabama which was accomplished by 
the order below is an even more serious abridgment of that 
right. The allegations of illegal conduct contained in the 
third charge against the petitioner suggest no legitimate 
governmental objective which requires such restraint. 
Compare Kunz v. New York, supra, at 294-295.

The fourth, fifth, and sixth charges against the peti-
tioner all involve alleged “false charges” made by the 
Association or its representatives against state officials.13 

13 The “false charges” with which the fourth charge against the 
Association is concerned were made (and later withdrawn) by 
Authurine Lucy, in proceedings in the Federal District Court to com-
pel officials in the University of Alabama to vacate an order suspend-
ing her from attendance at classes. See Lucy v. Adams, Civ. No. 
652, decided in the United States District Court for the Northern 
District of Alabama on January 24, 1957.

The fifth and sixth charges against the Association concern the 
proceedings in this case, and were added to the complaint, along with 
the fourth charge, by amendment in 1961.
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Without speculating on other possible constitutional in-
firmities to which these allegations may be subject, cf. 
New York Times Co. v. Sullivan, 376 U. S. 254, we con-
clude that, for the reasons discussed above, they furnish 
no basis for the restriction of the right of the petitioner’s 
members to associate in Alabama. So too with the sev-
enth charge, which alleges violation of the “temporary” 
restraining order in effect from 1956 to 1961 (when it was 
made permanent). We dispose of this charge on the same 
basis as the others, without considering the sufficiency of 
the evidence to support the finding that there was a viola-
tion of the order or the serious constitutional questions 
raised by an order which restrained for so long a time the 
exercise of unquestionable constitutional rights on the 
grounds involved here. We pass the eighth charge with-
out comment; by no stretch can it be considered germane 
to the present controversy. The ninth charge, involving 
alleged breaches of the peace, falls with the third. “There 
are appropriate public remedies to protect the peace and 
order of the community . . . ,” Kunz, supra, at 294, 
which do not infringe constitutional rights. The tenth 
charge, if it adds anything to those which have gone be-
fore, simply challenges the right of the petitioner and its 
members to express their views, by words and lawful con-
duct, on a subject of vital constitutional concern. Such a 
challenge cannot stand.

There is no occasion in this case for us to consider how 
much survives of the principle that a State can impose 
such conditions as it chooses on the right of a foreign cor-
poration to do business within the State, or can exclude 
it from the State altogether. E. g., Crescent Cotton Oil 
Co. v. Mississippi. 257 U. S. 129, 137. This case, in truth, 
involves not the privilege of a corporation to do business 
in a State, but rather the freedom of individuals to asso-
ciate for the collective advocacy of. ideas. “Freedoms 
such as . . . [this] are protected not only against heavy- 
handed frontal attack, but also from being stifled by more 



310 OCTOBER TERM, 1963.

Opinion of the Court. 377 U. S.

subtle governmental interference.” Bates v. City of Lit-
tle Rock, 361 U. S. 516, 523. Nor is New York ex rel. 
Bryant v. Ziminerman, 278 U. S. 63, which involved New 
York’s application of a regulatory statute to the Ku Klux 
Klan, more relevant here than it was at the earlier stage 
of these proceedings where we said that it “involved 
markedly different considerations in terms of the interest 
of the State . . . ,” 357 U. S., at 465. The Court noted 
inter alia, that the Bryant decision was “based on the 
particular character of the Klan’s activities, involving acts 
of unlawful intimidation and violence, which the Court 
assumed was before the state legislature when it enacted 
the statute, and of which the Court itself took judicial 
notice.” Ibid.

The judgment below must be reversed. In view of the 
history of this case, we are asked to formulate a decree 
for entry in the state courts which will assure the Asso-
ciation’s right to conduct activities in Alabama without 
further delay. While such a course undoubtedly lies 
within this Court’s power, Martin v. Hunter’s Lessee, 1 
Wheat. 304, we prefer to follow our usual practice and 
remand the case to the Supreme Court of Alabama for 
further proceedings not inconsistent with this opinion. 
Such proceedings should include the prompt entry of a 
decree, in accordance with state procedures, vacating in 
all respects the permanent injunction order issued by the 
Circuit Court of Montgomery County, Alabama, and per-
mitting the Association to take all steps necessary to 
qualify it to do business in Alabama. Should we un-
happily be mistaken in our belief that the Supreme Court 
of Alabama will promptly implement this disposition, 
leave is given the Association to apply to this Court for 
further appropriate relief.

Reversed and remanded.
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Appellees are dealers in livestock and commodities in San Antonio, 
Texas, who made deliveries in their own trucks to customers in 
Louisiana, where they bought sugar for resale in San Antonio. 
The Interstate Commerce Commission (ICC) held that the back-
haul of sugar was for-hire carriage not exempt from ICC regula-
tion under § 203 (c) of the Interstate Commerce Act as “transpor-
tation . . . within the scope, and in furtherance, of a primary 
business enterprise . . . .” A three-judge District Court set aside 
the ICC order. Held: Section 203 (c) does not prohibit all back- 
hauling but codifies the primary business test which exempts from 
ICC regulation an operator whose transportation functions are 
only incidental to its primary activities. Here the evidence showed 
that the backhaul furthered appellees’ primary general mercantile 
business and was exempt private carriage. Pp. 312-321.

219 F. Supp. 781, affirmed.

Amos M. Mathews argued the cause for appellants in 
No. 406. With him on the briefs were Phillip Robinson, 
Charles D. Mathews, Roland Rice and John S. Fessenden.

Robert W. Ginnane argued the cause for the United 
States et al. in No. 421. With him on the brief were 
Solicitor General Cox, Assistant Attorney General Orrick, 
Lionel Kestenbaum, Elliott Moyer and Fritz R. Kahn.

Walter C. Wolff, Jr. argued the cause and filed a brief 
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*Together with No. 421, United States et al. v. Shannon et al., 
doing business as E. & R. Shannon, also on appeal from the same 
court.
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Briefs of amici curiae, urging reversal, were filed by 
Robert E. Redding for the Transportation Association of 
America, by James E. Wilson for the Common Carrier 
Conference—Irregular Route of the American Trucking 
Associations, Inc., and by Joseph E. Keller and William 
H. Borghesani, Jr. for the Private Carrier Conference, Inc.

Mr . Justice  Brennan  delivered the opinion of the 
Court.

The Interstate Commerce Act provides that it is unlaw-
ful for any person engaged in a business other than 
transportation to “transport property by motor vehicle 
in interstate or foreign commerce for business purposes 
unless such transportation is within the scope, and in fur-
therance, of a primary business enterprise (other than 
transportation) of such person.” § 203 (c), 49 U. S. C. 
§ 303 (c).1 Appellees deal in livestock and commodities 
from a place of business in San Antonio, Texas. They 
make deliveries in their own trucks to customers in Lou-
isiana, and buy sugar at Supreme, Louisiana, which they 
backhaul 525 miles for resale to customers in San Antonio. 
The Interstate Commerce Commission held that this 
backhaul was not exempt under § 203 (c) as “transporta-
tion . . . within the scope, and in furtherance, of a pri-

1 Section 203 (c), as added in 1957, 71 Stat. 411, provided in 
pertinent part:

“. . .no person shall engage in any for-hire transportation busi-
ness by motor vehicle, in interstate or foreign commerce . . . unless 
there is in force with respect to such person a certificate or a permit 
issued by the Commission authorizing such transportation.”
In 1958, 72 Stat. 574, the section was amended to add the provision 
here involved providing,
“nor shall any person engaged in any other business enterprise trans-
port property by motor vehicle in interstate or foreign commerce 
for business purposes unless such transportation is within the scope, 
and in furtherance, of a primary business enterprise (other than 
transportation) of such person.”
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mary business enterprise . . of appellees, but was 
“conducted with the purpose of profiting from the trans-
portation performed, and, as such, constitutes for-hire 
carriage for which operating authority from this Commis-
sion is required.” 81 M. C. C. 33«, 347.2 A three-judge 
court in the District Court for the Western District of 
Texas set aside the ICC order. 219 F. Supp. 781.3 We 
noted probable jurisdiction. 375 IT. S. 901. We affirm.

Section 203 (c) was designed explicitly to authorize the 
ICC to eliminate transportation which, though carried on 
in the guise of private carriage, was in effect for-hire car-
riage, and thus might lawfully be carried on only by an 
authorized common or contract carrier. Before the enact-
ment of § 203 (c) the ICC was able to reach such abuses 
by interpreting § 203 (a) (17), 49 U. S. C. § 303 (a) (17), 
so as to exclude such “pseudo-private” carriage from its 
definition of a “private carrier of property by motor 
vehicle” as a person, not a “common” or “contract” car-
rier, who transports property of which he “is the owner, 
lessee, or bailee, when such transportation is for the pur-
pose of sale, lease, rent, or bailment, or in furtherance of 
any commercial enterprise.” Many of the cases involved 
nonauthorized carriers in the transportation business who 
resorted to transparent “buy-and-sell” devices to evade 
ICC regulation. A typical buy-and-sell arrangement is 
one under which the carrier “buys” property at a ship-
ping point, transports it to a delivery point and there 
“sells” it to the real purchaser, the “profit” to the carrier 
amounting to the price of the transportation between the 

2 The 1957 version of § 203 (c) was enacted after the examiner 
submitted his report but as amended in 1958 was part of the Inter-
state Commerce Act when Division 1 of the Commission served its 
report.

3 Appellees’ action was brought pursuant to 28 U. S. C. §§ 1336, 
1398. The statutory three-judge court was convened under 28 
U. S. C. §2325.
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two points.4 Similar evasions through the use of spu-
rious buy-and-sell agreements were found in cases where 
property was transported in trucks regularly used by 
noncarrier businesses to make pickups and deliveries.5 
The ICC was faced with the necessity of determining on 
the facts of each case whether the transportation consti-
tuted private carriage beyond the scope of ICC economic 
regulation, or for-hire transportation subject to all rele-
vant provisions of the Act. In other words, here, as in 
United States v. Drum, 368 U. S. 370, 374, in which we 
dealt with another aspect of the “pseudo-private” car-
riage problem, the ICC has also “had to decide whether a 
particular arrangement gives rise to that Tor-hire’ car-
riage which is subject to economic regulation in the 
public interest, or whether it is, in fact, private carriage 
as to which Congress determined that the [noncarrier’s] 
interest . . . should prevail.”

In the course of discriminating between this pseudo-
private carriage and that transportation which was in fact 
in furtherance of a noncarrier business, the ICC devel-
oped the so-called “primary business” test. This test 
was first enunciated by the full Commission in Lenoir 
Chair Co., 51 M. C. C. 65, aff’d, sub nom. Brooks Trans-
portation Co. v. United States, 93 F. Supp. 517, aff’d, 340 
U. S. 925. A chair manufacturer delivered some of its 
products in its own trucks. Whenever possible, it also 
used the vehicles to backhaul manufacturing materials 
for use and processing in its own plant. The ICC con-
cluded, 51 M. C. C., at 76, that the delivery of goods and 
the backhaul were lawful private carriage because under-
taken “as a bona fide incident to and in furtherance of

4 See, e. g., Lyle H. Carpenter, 2 M. C. C. 85; B. E. Farnsworth, 
4 M. C. C. 164; Thomas Stanley Redding, 7 M. C. C. 608; ICC v. 
Tank Car Oil Corp., 151 F. 2d 834 (C. A. 5th Cir.).

5 See, e. g., T. J. McBroom, 1 M. C. C. 425; Triangle Motor Co., 
2 M. C. C. 485. Cf. Congoleum-Nairn, Inc., 2 M. C. C. 237.
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[its] primary business . . . The governing standard 
was stated as follows, id., at 75:

“If the facts establish that the primary business of 
an operator is the supplying of transportation for 
compensation then the carrier’s status is established 
though the operator may be the owner, at the time, 
of the goods transported and may be transporting 
them for the purpose of sale. ... If, on the other 
hand, the primary business of an operator is found 
to be manufacturing or some other noncarrier com-
mercial enterprise, then it must be determined 
whether the motor operations are in bona fide fur-
therance of the primary business or whether they are 
conducted as a related or secondary enterprise with 
the purpose of profiting from the transportation per-
formed. In our opinion, they cannot be both.”

The ICC believed, however, that § 203 (a) (17) was not 
sufficiently explicit, particularly since decisions of some 
lower courts after Brooks raised doubts whether a truck 
operator could be found to be an unauthorized “for-hire” 
carrier in the absence of some affirmative showing that 
his operations brought him within the definitions of com-
mon or contract carriage.6 Consequently the Commis-
sion sought additional legislation.7 The original ICC bill 
in this area would have amended the definition of “private 
carrier” in § 203 (a) (17) to prohibit the buy-and-sell de-
vice employed by pseudo-private carriers as a subterfuge 
to avoid regulation. See S. 1677, H. R. 5825, 85th Cong., 
1st Sess. This was withdrawn, however, in favor of a 

6 See, e. g., ICC v. Woodall Food Prods. Co., 207 F. 2d 517 (C. A. 
5th Cir.); Taylor v. ICC, 209 F. 2d 353 (C. A. 9th Cir.). See the 
discussion of Taylor in the Commission’s Sixty-eighth Annual Report 
(1954), p. 82.

7 The Commission pressed for amendments in its Annual Reports 
from 1953 through 1957: 1953 Report, p. 55; 1954 Report, p. 5; 
1955 Report, p. 99; 1956 Report, p. 2; 1957 Report, pp. 137-138.
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more broadly phrased provision, sponsored by the Trans-
portation Association of America, which encompassed not 
only buy-and-sell devices, but also similar subterfuges 
which might be employed to engage in unauthorized for- 
hire transportation.8 The second clause of § 203 (c) is 
substantially the TAA proposal.

The 1958 amendment appears on its face to codify the 
primary business test as the standard for determining 
whether a particular carrier is engaged in a private or for- 
hire operation. The appellants argue, however, that the 
amendment was intended to impose a broader limitation 
in the case of backhaul operations of the kind engaged in 
by appellees. The United States urges in its brief that 
Congress in 1958 was particularly concerned with the 
diversion of traffic from regulated carriers by backhauling 
operations, and that one object of the 1958 amendment 
was “to make plain that the purchase and sale of goods 
solffiy to take advantage of available backhaul capacity 
cannot qualify as a ‘primary business enterprise (other 
than transportation).’ ” We understand this argument to 
be that Congress in effect enacted a per se test outlawing 
trucking operations limited to backhaul capacity without 
inquiry into whether that operation was undertaken pur-
suant to a bona fide noncarrier business enterprise. We 
find no support in either the words of the amendment or 
its legislative history for putting that gloss upon the 
amendment. On the contrary, we are persuaded that

8 In amending § 203 (c) rather than the definitional sections, the 
TAA proposal also met the protests of private carriers who opposed 
ICC’s proposal on the ground that it might be construed to throw 
doubt on the Brooks test, and unduly restrict the scope of private 
carriage. See Remarks of Frazor T. Edmondson, Private Truck 
Council of America, Hearings before a Subcommittee of the Senate 
Committee on Interstate and Foreign Commerce on S. 1384, 85th 
Cong., 1st Sess., 163 (1957); Remarks of R. J. Van Liew, Private 
Carrier Conference, American Trucking Associations, id., at 275.
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Congress meant only to codify the primary business test 
which, as applied by the ICC, requires an analysis of the 
backhaul operation in the factual setting of each case.

The legislative history fully supports this view. The 
ICC Chairman, speaking in support of the TAA amend-
ment, expressly stated that, in his view, its effect would 
be to “incorporate the primary business test into the 
statute.”9 Similarly, the President of TAA, speaking 
directly to the backhaul problem, said that “Our pro-
posal . . . would affect . . . the carrier who delivers his 
own goods in one direction, as a legal private carrier, but 
then resorts to the buy-and-sell practice to get a return 
load.”10 11 The Senate and House Reports, while less 
crystal clear, nevertheless reveal no purpose beyond codi-
fication of the Brooks test. Thus the Senate Report 
states that the amendment “accurately reflects the hold-
ing in the Brooks case.” 11 Although the House Report 
includes a discussion of the backhaul problem in language 
which tracks the statement in the ICC 1953 Annual Re-
port—where the Commission first directed the attention 
of Congress to the problem of buy-and-sell arrange-
ments 12—the House Report concludes: “There is no in-

9 See Remarks of Chairman Clarke, Hearings before a Subcom-
mittee of the Senate Committee on Interstate and Foreign Commerce 
on S. 1384, 85th Cong., 1st Sess., 13, 19 (1957).

10 See Statement of Mr. Baker, President, Transportation Associa-
tion of America, id., at 244, 246.

11 S. Rep. No. 1647, 85th Cong., 2d Sess., 5 (1958).
12 In its 1953 Annual Report the Commission said (p. 55):
“Merchandising by motortruck, whether actual or pretended, over 

long distances is increasing to such an extent that it is becoming a 
major factor in the transportation of freight between distant points. 
Manufacturers and mercantile establishments, which deliver in their 
own trucks articles which they manufacture or sell, are increasingly 
purchasing merchandise at or near their point of delivery and trans-
porting such articles to their own terminal for sale to others. Such 
transportation is performed for the purpose of receiving compensa-
tion for the otherwise empty return of their trucks. Sometimes the 
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tention on the part of this Committee in any way to 
jeopardize or interfere with bona fide private carriage, as 
recognized in the Brooks case.” * 13 Moreover, the man-
agers of the bills in both Senate and House gave assur-
ances that the object of the amendment was to incor-
porate the primary business test into positive law.14 No 
application of the primary business test by the ICC or 
the courts gave conclusive effect to backhauling. The 
critical determination made in each case was between 
spurious buy-and-sell arrangements, whether or not as 
part of a backhaul, and a true wholesaling operation 
utilizing the operator’s own trucks. Backhauls were 
treated as merely one aspect of the buy-and-sell problem, 
since the presence of backhaul capacity presents a special 
temptation to indulge in pseudo-private carriage.

We therefore conclude that § 203 (c) merely codifies 
the primary business test, and embodies no outright pro-
hibition of backhauling practices. The statutory scheme 
recognizes that mere availability and use of backhaul 
capacity may in particular cases be completely consistent 
with the bona fide conduct of a noncarrier business. Thus 
the question in this case is a narrow one: whether, apply-
ing the standards developed under the primary business 
test, appellees’ backhauling of sugar was within the scope, 
and in furtherance, of a primary, noncarrier business.

In developing and applying the primary business 
standard, the ICC has elaborated criteria characteristic 
of the spurious buy-and-sell device. Among these are

purchase and sale is a bona fide merchandising venture. In other 
cases, arrangements are made with the consignee of such merchan-
dise for the ‘buy-and-sell’ arrangement in order that the consignee 
may receive transportation at a reduced cost.” Compare H. R. 
Rep. No. 1922, 85th Cong., 2d Sess., 18 (1958).

13 See id., at 19.
14See 104 Cong. Rec. 12535-12536 (1958) (House); 104 Cong. 

Rec. 10818 (1958) (Senate).
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the large investment of assets or payroll in transportation 
operations; 15 negotiating the sale of goods transported in 
advance of dispatching a truck to pick them up; 16 direct 
delivery of the transported goods from the truck to the 
ultimate buyer, rather than from warehoused stocks; 17 
solicitation of the order by the supplier rather than the 
truck owner; 18 and inclusion in the sales price of an 
amount to cover transportation costs.19

We are not persuaded from our examination of the 
record that there is sufficient evidence to support the 
ICC’s conclusion that the appellees’ sugar operation was 
for-hire transportation and not transportation within the 
scope, and in furtherance, of appellees’ noncarrier business 
enterprise. The ICC found that appellees “have long 
been buying and selling certain commodities and in con-
nection therewith transporting them to purchasers, in 
bona fide furtherance of their primary business, as a 
dealer in those commodities.” 81 M. C. C., at 345. The 
ICC found further that “The more usual arrangement 
under which [appellees] operate . . . appears to be one in 
which the [appellees] have no preexisting sugar order, 
but buy with the intention of selling later either en route 
or after the transportation is accomplished. This pro-
cedure is ordinarily coordinated with a backhaul, and the 

15 See Virgil P. Stutzman, 81 M. C. C. 223, 226; Joseph V. Hofer, 
84 M. C. C. 527, 540.

16 See Lyle H. Carpenter, 2 M. C. C. 85, 86; Thomas Stanley 
Redding, 7 M. C. C. 608, 609; Jay Cee Transport Co., 68 M. C. C. 
758, 759; Church Point Wholesale Beverage Co., 82 M. C. C. 457, 
459, aff’d, sub nom. Church Point Wholesale Beverage Co. v. United 
States, 200 F. Supp. 508 (D. C. W. D. La.).

17 See L. A. Woitishek, 42 M. C. C. 193; Jay Cee Transport Co., 
supra; William Stewart, 89 M. C. C. 281, 286.

18 See Subler Transfer, Inc., 79 M. C. C. 561, 565; Riggs Dairy 
Express, Inc., 78 M. C. C. 574, 575-576; Donald L. Wilson, 82 
M. C. C. 651, 661.

19 See Riggs Dairy Express, Inc., supra.
729-256 0-65-25
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purpose of their sugar dealings is the generation of sugar 
shipments which they can transport as return lading for 
their trucks which are moving in the opposite direction.” 
81 M. C. C., at 346. But these findings, on this record, 
are consistent with an operation “within the scope, and in 
furtherance, of a primary business enterprise.” Appel-
lees began their business in 1934 as dealers in livestock. 
They gradually added a feed mill and the buying and 
selling of corn, oats, wheat, bran, molasses, salt and fer-
tilizer. They added sugar in 1954. Moreover, in addi-
tion to the absence of the element—usually found in 
spurious buy-and-sell arrangements—of obtaining orders 
for a commodity (in this case sugar) before purchasing it, 
other indicia are absent. Appellees’ assets are not in 
large part composed of transportation facilities, nor is 
transportation a major item of expense; appellees bear 
the full risk of damage in transit and, since they sell 
at market price, also of loss in value due to price 
changes; they buy the sugar on credit with a discount 
for payment in 10 days, and sell on the same terms; their 
sugar accounts receivable at the date of hearing ex-
ceeded $10,000, and amounted to $20,000 or $30,000 dur-
ing the previous year. It is true that they warehoused 
only a small stock of sugar and that generally the trucks 
delivered the sugar directly to buyers upon, or within a 
day or two after, arrival in San Antonio. Appellees 
offered an entirely reasonable explanation for this, how-
ever : sugar is a perishable commodity, the preservation of 
which apparently requires air conditioning facilities with 
which their warehouse is not equipped; the ICC offered 
nothing to the contrary. And the ICC offered no evidence 
that other sugar dealers in San Antonio conducted their 
businesses differently from appellees. It is also true that 
since the motor carrier rate for transporting sugar from 
Supreme is 69 cents, and the rail rate $1.09 per hundred 
pounds, appellees could not have conducted the sugar
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business but for the availability of the backhaul capacity 
of their trucks. This shows no more than that appellees 
were able to make efficient use of their equipment; on 
these facts it does not prove, as the ICC found, that the 
“transportation ... is, with respect to their primary 
business of buying and selling livestock and certain other 
commodities, a related or secondary enterprise conducted 
with the purpose of profiting from the transportation per-
formed . . . 81 M. C. C., at 347. We agree with the
District Court that, rather, “The record clearly indicates 
that [appellees] are in a general mercantile business buy-
ing and selling many items, including sugar.” 219 F. 
Supp., at 782. As such, on the facts shown, their pur-
chase of sugar at Supreme to provide a backhaul in con-
nection with outbound movements of livestock and other 
commodities from San Antonio is within the scope, and in 
furtherance, of their primary general mercantile business 
enterprise.

Affirmed.

Mr . Just ice  Goldberg , with whom Mr . Justice  Har -
lan , Mr . Justice  Stewart  and Mr . Justice  White  join, 
dissenting.

I agree with the Court “that § 203 (c) merely codifies 
the primary business test,” ante, at 318, enunciated by the 
Commission in the Brooks case.*  I also agree that “the 
primary business test . . . , as applied by the ICC, re-
quires an analysis of the backhaul operation in the 
factual setting of each case.” Ante, at 317.

This is all that we need and should decide. The Court 
errs, in my view, in deciding the purely factual question 
of “whether, applying the standards developed under the 
primary business test, appellees’ backhauling of sugar

*Lenoir Chair Co., 51 M. C. C. 65, aff’d, sub non. Brooks Trans-
portation Co., Inc., v. United States, 93 F. Supp. 517, aff’d, 340 
U. S. 925.
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was within the scope, and in furtherance, of a primary, 
noncarrier business.” Ante, at 318.

The primary responsibility for granting or denying 
enforcement of Commission orders is in the District 
Courts and not in this Court. 28 U. S. C. § 1336; cf. 
Labor Board n . Pittsburgh Steamship Co., 340 U. S. 498, 
502. The District Court in enjoining enforcement of the 
Commission’s order in this case did not refer explicitly or 
implicitly to § 203 (c) of the Act. It did not cite any 
cases enunciating the “primary business test” as a basis 
for its decision. Moreover, the District Court did not 
discuss the facts upon which the Commission based its 
determination that appellees’ backhaul transportation 
of sugar was not within the scope and in furtherance 
of a primary business enterprise other than transporta-
tion. See 219 F. Supp. 781; compare United States v. 
Drum, 368 U. S. 370, 385.

Having determined, as the Court does, that § 203 (c) 
codifies the primary business test, I would remand the 
case to the District Court for that court to decide the 
issue of unsubstantiality of the evidence under the proper 
test. Under this disposition of the case, the District 
Court would have to be mindful that this is the kind of 
case which “belongs to the usual administrative routine” 
of the agency, Gray v. Powell, 314 U. S. 402, 411, and that 
the Commission’s application of the statutory test to the 
specific facts of this case “is to be accepted if it has ‘war-
rant in the record’ and a reasonable basis in law.” Labor 
Board v. Hearst Publications, Inc., 322 U. S. Ill, 131; 
United States v. Drum, supra, at 386.

Mr . Just ice  White , dissenting.
I join the dissenting opinion of my Brother Goldberg . 

I add that the Court has failed to demonstrate how appel-
lees’ sugar business qualifies as a “primary” business 
when it clears only 35 cents per 100 pounds of sugar over
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and above the cost of the sugar at Supreme, Louisiana. 
This is less than the normal costs of transportation from 
Supreme to San Antonio. No one without backhaul 
capacity could make a viable business out of selling 
Supreme sugar in the San Antonio market and appellees 
admit that they are “backhauling to make a profit.” I 
therefore cannot view the sugar business as a bona fide 
primary business to which a private transportation opera-
tion is only an incident. It would be more appropriate 
to say that this catch-as-catch-can sugar business is 
wholly incidental to an otherwise empty backhaul.
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HOSTETTER et  al . v . IDLEWILD BON VOYAGE 
LIQUOR CORP.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK.

No. 116. Argued March 23, 1964.—Decided June 1, 1964.

Appellee, who under Federal Bureau of Customs supervision pur-
chases bottled intoxicants at wholesale outside New York, brings 
them into the State and at an airport there sells them at retail 
for delivery abroad to international airline travelers, brought this 
action for an injunction and declaratory judgment against State 
Liquor Authority members who claimed that appellee’s business 
violated state law. After long procedural delays, a three-judge 
District Court granted the requested relief. Held:

1. Abstention, which is not automatically required, and which 
had been requested by neither party, was not warranted in this 
protracted litigation, there being no danger that a federal decision 
would disrupt state regulation. Pp. 328-329.

2. Though the State has power under the Twenty-first Amend-
ment to regulate transportation through its territory of intoxicants 
to avoid their diversion into domestic channels, the Commerce 
Clause deprives the State of power to prevent transactions super-
vised by the Bureau of Customs involving intoxicants for delivery 
to consumers in foreign countries. Pp. 329-334.

212 F. Supp. 376, affirmed.

Irving Galt, Assistant Solicitor General of New York, 
argued the cause for appellants. With him on the briefs 
were Louis J. Lejkowitz, Attorney General of New York, 
and George D. Zuckerman, Assistant Attorney General.

Charles H. Tuttle argued the cause for appellee. With 
him on the brief was John F. Kelly.

Mr . Justic e Stew art  delivered the opinion of the 
Court.

The Twenty-first Amendment to the Constitution, 
which repealed the Eighteenth, provides in its second 
section that “The transportation or importation into any
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State, Territory, or possession of the United States for 
delivery or use therein of intoxicating liquors, in viola-*-  
tion of the laws thereof, is hereby prohibited.” This ap-
peal requires consideration of the relationship of this 
provision of the Twenty-first Amendment to other provi-
sions of the Constitution, particularly the Commerce 
Clause.1

The appellee (Idlewild) is engaged in the business of 
selling bottled wines and liquors to departing interna-
tional airline travelers at the John F. Kennedy Airport 
in New York. Its place of business is leased from the 
Port of New’ York Authority for use solely as “an office 
in connection with the sale ... of in-bond wines and 
liquors.” Idlewild accepts orders only from travelers 
whose tickets and boarding cards indicate their imminent 
departure. A customer gets nothing but a receipt at the 
time he gives his order and makes payment. The liquor 
which he orders is transferred directly to the departing 
aircraft on documents approved by United States Cus-
toms, and is not delivered to the customer until he arrives 
at his foreign destination.

The beverages sold by Idlewild are purchased by it 
from bonded wholesalers located outside New York State 
who deal in tax-free liquors for export. Merchandise 
ordered by Idlewild is withdrawn from bonded ware-
houses on approved Customs documents, copies of which 
are mailed by the wholesalers both to Idlewild and to the 
United States Customs Office at the airport. A third 
sealed copy of the document is given to the bonded 
trucker who delivers it to the Customs Office at the air-
port after he has transported the shipment to Idlewild’s 
place of business. The contents of each shipment are 
recorded by Idlewild, as are withdrawals from inventory 

1 “The Congress shall have Power ... To regulate Commerce with 
foreign Nations, and among the several States, and with the Indian 
Tribes.” U. S. Const., Art. I, § 8, cl. 3.
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whenever a sale is made, and when an entire shipment has 
been sold, these records are turned over to Customs 
officials. Idlewild’s records and its physical inventory, 
as well as the transfer of the liquor from the bonded trucks 
to Idlewild’s premises and from those premises to the 
departing aircraft, are at all times open to inspection by 
the Bureau of Customs. Before Idlewild commenced 
these business operations in 1960, the Bureau of Customs 
inspected its place of business and explicitly approved its 
proposed method of operations.

Idlewild commenced doing business in the spring of 
1960. A few weeks later, the New York State Liquor 
Authority, whose members are the appellants in this case, 
informed Idlewild, upon the advice of the Attorney Gen-
eral of New York, that its business was illegal under the 
provisions of the New York Alcoholic Beverage Control 
Law, because the business was unlicensed and unlicensable 
under that law.2 Idlewild thereupon brought the present

2 The opinion of the New York Attorney General was based pri-
marily upon the following provisions of the New York law:

“ ‘Sale’ means any transfer, exchange or barter in any manner or 
by any means whatsoever for a consideration, and includes and 
means all sales made by any person, whether principal, proprietor, 
agent, servant or employee of any alcoholic beverage and/or a ware-
house receipt pertaining thereto. ‘To sell’ includes to solicit or re-
ceive an order for, to keep or expose for sale, and to keep with intent 
to sell and shall include the delivery of any alcoholic beverage in the 
state.” New York Alcoholic Beverage Control Law, § 3, Subd. 28.

“No person shall manufacture for sale or sell at wholesale or retail 
any alcoholic beverage within the state without obtaining the ap-
propriate license therefor required by this chapter.” New York 
Alcoholic Beverage Control Law, § 100, Subd. 1.

“No premises shall be licensed to sell liquors and/or wines at retail 
for off premises consumption, unless said premises shall be located in 
a store, the entrance to which shall be from the street level and lo-
cated on a public thoroughfare in premises which may be occupied, 
operated or conducted for business, trade or industry or on an arcade 
or sub-surface thoroughfare leading to a railroad terminal.” New 
York Alcoholic Beverage Control Law, § 105, Subd. 2.
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action for an injunction restraining the appellants from 
interfering with its business, and for a judgment declar-
ing that the provisions of the New York statute, as 
applied to its business, were repugnant to the Commerce 
Clause of the Constitution, and, under the Supremacy 
Clause, to the Tariff Act of 1930, under which the Bureau 
of Customs had approved Idlewild’s business operations.3

After lengthy procedural delays,4 a three-judge District 
Court granted the requested relief. 212 F. Supp. 376. 
The court expressed doubt that the New York Alcoholic 
Beverage Control Law was intended to apply to a busi-
ness such as that carried on by Idlewild, both because of 
the manifest irrelevance to such a business of many of 
the law’s provisions,5 and because the New York courts 

3 See 19 U. S. C. § 1311. The complaint also relied on the Export- 
Import Clause of the Constitution, Art. I, § 10, cl. 2, but such reliance 
was obviously misplaced, because New York has not sought to “lay 
any Imposts or Duties” upon the merchandise sold by Idlewild.

4 The appellee’s original motion to empanel a three-judge court 
under 28 U. S. C. §§ 2281 and 2284 was denied by a single district 
judge, who retained jurisdiction pending resolution of the substan-
tive issues by the state courts. 188 F. Supp. 434. The Court of 
Appeals for the Second Circuit dismissed on appeal on the ground 
that it was without jurisdiction, though expressing the view that a 
three-judge court should have been convened. 289 F. 2d 426. The 
appellee’s renewed request for a three-judge court was then denied 
by a district judge on the ground that previous District Court rulings 
in the litigation had established the “law of this case” and that the 
Court of Appeals’ statement that a three-judge court should have 
been convened was “dictum.” 194 F. Supp. 3. After granting certi-
orari and a motion for leave to file a petition for a writ of mandamus, 
368 U. S. 812, this Court, holding that a three-judge court should 
have been empaneled, remanded the case to the District Court “for 
expeditious action” to that end. 370 U. S. 713.

5 The court noted, for example: “The definition of sale in Section 
3 (28) provides that ‘ “To sell” . . . shall include the delivery of any 
alcoholic beverage in the state.’ This, of course, is inapplicable to 
plaintiff’s sales. Whatever may be the purpose of Section 105 (2) 
in requiring that a retail liquor store have an entrance from the 
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had held that the law was inapplicable to the sale of 
liquor in the Free Trade Zone of the Port of New York. 
During v. Valente, 267 App. Div. 383, 46 N. Y. S. 2d 385. 
See also Rosenblum v. Frankel, 279 App. Div. 66, 108 
N. Y. S. 2d 6. In view of the posture of the litigation, 
the court declined, however, to defer deciding the merits 
of the controversy pending a construction of the statute 
by the New York courts, although recognizing that “a 
technical application of the doctrine of abstention” would 
under ordinary circumstances counsel such a course.

On the merits the court concluded, after reviewing the 
relevant cases, that the Commerce Clause rendered con-
stitutionally impermissible New York’s attempt wholly 
to terminate Idlewild’s business operations. The court 
conceded that New York has broad power under the 
Twenty-first Amendment to supervise and regulate the 
transportation of liquor through its territory for the pur-
pose of guarding against a diversion of such liquor into 
domestic channels, but pointed out that “the Liquor 
Authority has neither alleged nor proved the diversion 
of so much as one bottle of plaintiff’s merchandise to 
users within the state of New York.” 212 F. Supp., at 
386. We noted probable jurisdiction, 375 U. S. 809, and 
for the reasons which follow, we affirm the judgment of 
the District Court.

We hold first that the District Court did not err in de-
clining to defer to the state courts before deciding this 
controversy on its merits. The doctrine of abstention is 
equitable in its origins, Railroad Comm’n v. Pullman Co., 
312 U. S. 496, 500-501, and this Court has held that, even

street level and be located dn a public thoroughfare, the require-
ments, which may be appropriate where liquor purchases are de-
livered directly to the customer, seem quite irrelevant to a concern 
which sells liquor exclusively for delivery in a foreign country.” 212 
F. Supp., at 379.
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though constitutional issues be involved, “reference to 
the state courts for construction of the statute should not 
automatically be made.” N. A. A. C. P. v. Bennett, 360 
U. S. 471. Unlike many cases in which abstention has 
been held appropriate, there was here no danger that a 
federal decision would work a disruption of an entire leg-
islative scheme of regulation.6 We therefore accept the 
District Court’s decision that abstention was unwarranted 
here, where neither party requested it and where the 
litigation had already been long delayed, despite the 
plaintiff’s efforts to expedite the proceedings.7

Turning, then, to the merits of this controversy, the 
basic issue we face is whether the Twenty-first Amend-
ment so far obliterates the Commerce Clause as to em-
power New York to prohibit absolutely the passage of 
liquor through its territory, under the supervision of the 
United States Bureau of Customs acting under federal 
law,8 for delivery to consumers in foreign countries. For 
it is not disputed that, if the commodity involved here 
were not liquor, but grain or lumber, the Commerce 
Clause would clearly deprive New York of any such power. 
Lemke v. Farmers Grain Co., 258 U. S. 50; Texas & 
N. O. R. Co. v. Sabine Tram Co., 227 U. S. Ill; Oklahoma 
v. Kansas Nat. Gas Co., 221 U. S. 229.

6 Cf. Government Employees v. Windsor, 353 U. S. 364; American 
Federation of Labor n . Watson, 327 U. S. 582; Great Lakes Co. v. 
Huffman, 319 U. S. 293; Burford n . Sun Oil Co., 319 U. S. 315, 323- 
325; Chicago n . Fieldcrest Dairies, 316 U. S. 168.

7 See Louisiana P. & L. Co. v. Thibodaux City, 360 U. S. 25, 29, 31; 
Allegheny County v. Mashuda Co., 360 U. S. 185, 196-197.

8 The appellants have argued that Idlewild’s operations do not in 
fact conform to the various federal statutory and administrative 
standards under authority of which the operations are conducted. 
But there is no indication that the Bureau of Customs has ever ques-
tioned the regularity of Idlewild’s operations under the relevant fed-
eral law and regulations.
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This Court made clear in the early years following 
adoption of the Twenty-first Amendment that by virtue 
of its provisions a State is totally unconfined by tradi-
tional Commerce Clause limitations when it restricts the 
importation of intoxicants destined for use, distribution, 
or consumption within its borders. Thus, in upholding a 
State’s power to impose a license fee upon importers of 
beer, the Court pointed out that “[p]rior to the Twenty- 
first Amendment it would obviously have been unconsti-
tutional to have imposed any fee for that privilege. The 
imposition would have been void, . . . because the fee 
would be a direct burden on interstate commerce; and 
the commerce clause confers the right to import mer-
chandise free into any state, except as Congress may 
otherwise provide.” State Board v. Young’s Market Co., 
299 U. S. 59, 62.9 In the same vein, the Court upheld 
a Michigan statute prohibiting Michigan dealers from 
selling beer manufactured in a State which discriminated 
against Michigan beer. Brewing Co. v. Liquor Comm’n, 
305U. S. 391. “Since the Twenty-first Amendment, . . . 
the right of a state to prohibit or regulate the importa-
tion of intoxicating liquor is not limited by the commerce 
clause . . . .” Id., at 394. See also Finch & Co. v. 
McKittrick, 305 U. S. 395.

This view of the scope of the Twenty-first Amendment 
with respect to a State’s power to restrict, regulate, or 
prevent the traffic and distribution of intoxicants within 
its borders has remained unquestioned. See California 
v. Washington, 358 U. S. 64. Thus, in Ziffrin, Inc., v. 
Reeves, 308 U. S. 132, there was involved a Kentucky 
statute, “a long, comprehensive measure (123 sections)

9 Likewise, in Mahoney v. Triner Corp., 304 U. S. 401, the Court 
held that the Equal Protection Clause is not applicable to imported 
intoxicating liquor. “A classification recognized by the Twenty-first 
Amendment cannot be deemed forbidden by the Fourteenth.” Id., 
at 404.
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designed rigidly to regulate the production and distribu-
tion of alcoholic beverages through means of licenses and 
otherwise. The manifest purpose is to channelize the 
traffic, minimize the commonly attendant evils; also to 
facilitate the collection of revenue. To this end manu-
facture, sale, transportation, and possession are permitted 
only under carefully prescribed conditions and subject to 
constant control by the State.” Id., at 134. The Court 
upheld a provision of that “comprehensive measure” 
which prohibited a domestic manufacturer of liquor from 
delivering his product to an unlicensed private carrier. 
The Court noted that “Kentucky has seen fit to permit 
manufacture of whiskey only upon condition that it be 
sold to an indicated class of customers and transported in 
definitely specified ways. These conditions are not un-
reasonable and are clearly appropriate for effectuating the 
policy of limiting traffic in order to minimize well-known 
evils, and secure payment of revenue. The statute de-
clares whiskey removed from permitted channels contra-
band subject to immediate seizure. This is within the 
police power of the State; and property so circumstanced 
cannot be regarded as a proper article of commerce.” 
Id., at 139.10

To draw a conclusion from this line of decisions that 
the Twenty-first Amendment has somehow operated to

10 Quite independently of the Twenty-first Amendment, the Court 
has sustained a State’s power, within the confines of the Commerce 
Clause, to regulate and supervise the transportation of intoxicants 
through its territory. See Duckworth v. Arkansas, 314 U. S. 390; 
Carter v. Virginia, 321 U. S. 131. In Duckworth, Mr. Justice Jack- 
son relied on the Twenty-first Amendment in concurring in the judg-
ment. 314 U. S., at 397. In Carter, Mr . Just ice  Bla ck , Mr. 
Justice Frankfurter, and Mr. Justice Jackson wrote separate concur-
rences, relying upon the Twenty-first Amendment. 321 U. S., at 138, 
139. Cf. Gordon v. Texas, 355 U. S. 369, upholding a similar state 
statute in a per curiam citing both the Twenty-first Amendment and 
Carter v. Virginia, supra.
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“repeal” the Commerce Clause wherever regulation of 
intoxicating liquors is concerned would, however, be an 
absurd oversimplification. If the Commerce Clause had 
been pro tanto “repealed,” then Congress would be left 
with no regulatory power over interstate or foreign com-
merce in intoxicating liquor. Such a conclusion would 
be patently bizarre and is demonstrably incorrect. In 
Jameson ■& Co. v. Morgenthau, 307 U. S. 171, “the Fed-
eral Alcohol Administration Act was attacked upon the 
ground that the Twenty-first Amendment to the Federal 
Constitution gives to the States complete and exclusive 
control over commerce in intoxicating liquors, unlimited 
by the commerce clause, and hence that Congress has no 
longer authority to control the importation of these com-
modities into the United States.” The Court’s response 
to this theory was a blunt one: “We see no substance in 
this contention.” Id., at 172-173. See also United 
States v. Frankfort Distilleries, 324 U. S. 293. (Sherman 
Act.)

Both the. Twenty-first Amendment and the Commerce 
Clause are parts of the same Constitution. Like other 
provisions of the Constitution, each must be considered 
in the light of the other, and in the context of the issues 
and interests at stake in any concrete case.

This principle is reflected in the Court’s decision in 
Collins v. Yosemite Park Co., 304 U. S. 518. There it 
was held that the Twenty-first Amendment did not give 
California power to prevent the shipment into and 
through her territory of liquor destined for distribution 
and consumption in a national park. The Court said 
that this traffic did not involve “transportation into Cali-
fornia ‘for delivery or use therein’ ” within the meaning 
of the Amendment. “The delivery and use is in the 
Park, and under a distinct sovereignty.” Id., at 538. 
This ruling was later characterized by the Court as hold-
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ing “that shipment through a state is not transportation 
or importation into the state within the meaning of the 
Amendment.” Carter v. Virginia, 321 U. S. 131, 137.11 
See also Johnson v. Yellow Cab Co., 321 U. S. 383, aff’g, 
137 F. 2d 274.

We may assume that if in Collins California had sought 
to regulate or control the transportation of the liquor 
there involved from the time of its entry into the State 
until its delivery at the national park, in the interest of 
preventing unlawful diversion into her territory, Cali-
fornia would have been constitutionally permitted to do 
so.11 12 But the Court held that California could not pre-
vent completely the transportation of the liquor across 
the State’s territory for delivery and use in a federal 
enclave within it.

A like accommodation of the Twenty-first Amendment 
with the Commerce Clause leads to a like conclusion in 
the present case. Here, ultimate delivery and use is not 
in New York, but in a foreign country. The State has 
not sought to regulate or control the passage of intoxi-
cants through her territory in the interest of preventing 
their unlawful diversion into the internal commerce of 
the State. As the District Court emphasized, this case 
does not involve “measures aimed at preventing unlawful 

11 Prior to the Eighteenth Amendment, Congress passed laws giv-
ing the States a large degree of autonomy in regulating the impor-
tation and distribution of intoxicants. These laws, the Wilson Act 
and the Webb-Kenyon Act, are still in force. 27 U. S. C. §§ 121, 122. 
In United States v. Gudger, 249 U. S. 373, the Court held that under 
the Reed amendment of 1917—passed by Congress to strengthen 
these laws, 39 Stat. 1058, 1069—a prohibition upon transportation 
“into” a State did not prohibit the “movement through one State 
as a mere incident of transportation to the [place] into which it is 
shipped.” Id., at 375.

12 See cases cited in note 10, supra.
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diversion or use of alcoholic beverages within New York.” 
212 F. Supp., at 386. Rather, the State has sought 
totally to prevent transactions carried on under the aegis 
of a law passed by Congress in the exercise of its explicit 
power under the Constitution to regulate commerce with 
foreign nations. This New York cannot constitutionally 
do.

Affirmed.

Mr . Just ice  Brennan  took no part in the considera-
tion or decision of this case.

Mr . Justice  Black , with whom Mr . Justice  Gold -
berg  joins, dissenting.

The appellee, Idlewild Bon Voyage Liquor Corpo-
ration, buys wines and intoxicating liquors from bonded 
wholesale warehouses, brings them into the State of New 
York, and sells them at retail in the John F. Kennedy 
Airport. Idlewild does not have and cannot obtain a 
New York license; therefore its business is in violation 
of New York law. Idlewild keeps a stock of liquor in 
New York under Customs inspection, and customers 
come into Idlewild’s shop, choose the kind of liquor they 
want, and pay for it. These retail sales are just like 
sales made by New York’s licensed and regulated liquor 
dealers, with a single difference: other New York retailers 
normally make delivery across the counter while Idlewild 
arranges with its customers to put their purchases, under 
United States Customs supervision, aboard planes so that 
the customers take physical possession of the liquor, not 
in New York, but at destinations abroad. The airport 
where the sales take place is not a federal enclave where 
even as to liquor federal law can constitutionally control,1

1 Compare Collins n . Yosemite Park & Curry Co., 304 U. S. 518 
(1938); Johnson v. Yellow Cab Transit Co., 321 U. S. 383 (1944).
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but is New York territory subject to New York, not fed-
eral, jurisdiction. The Court nevertheless strikes down 
New York’s law barring Idlewild from selling intoxicating 
liquors in New York. The ground for invalidating the 
law is that it conflicts with the Commerce Clause and with 
Treasury regulations promulgated under 19 U. S. C. § 1311 
under which Idlewild’s sales and deliveries to foreign- 
bound planes are for customs purposes supervised by 
Customs officials. I think, however, that while Customs 
officials have the right to perform their duties relative to 
customs, the Twenty-first Amendment confers exclusive 
jurisdiction upon the State of New York to regulate all 
liquor business carried on in New York. Section 2 of this 
Amendment, which became effective December 1933, 
provides:

“The transportation or importation into any State, 
Territory, or possession of the United States for 
delivery or use therein of intoxicating liquors, in 
violation of the laws thereof, is hereby prohibited.” 

Even though the language of this Amendment clearly 
leaves the States free to control the importation of and 
traffic in liquors within their boundaries, it was argued in 
State Board v. Young’s Market Co., 299 U. S. 59 (1936), 
that it would be a violation of the Commerce Clause and 
of the Equal Protection Clause for a State to require a 
fee of persons importing beer from outside the State. 
Pointing out that such a discrimination would have vio-
lated the Commerce Clause before adoption of the 
Twenty-first Amendment, this Court held that since that 
Amendment a State was not required to “let imported 
liquors compete with the domestic on equal terms. To 
say that, would involve not a construction of the Amend-
ment, but a rewriting of it.” Id., at 62. The Court went 
on to hold that the claim that the State’s discriminatory 
“statutory provisions and the regulations are void under

729-256 0-65-26 
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the equal protection clause may be briefly disposed of. 
A classification recognized by the Twenty-first Amend-
ment cannot be deemed forbidden by the Fourteenth.” 
Id., at 64. Following the Young’s Market case, this 
Court has said and repeated that since the Twenty-first 
Amendment “the right of a State to prohibit or regulate 
the importation of intoxicating liquor is not limited by 
the commerce clause.” Joseph S. Finch Ac Co. v. Mc-
Kittrick, 305 U. S. 395, 398 (1939); Indianapolis Brew-
ing Co. n . Liquor Control Comm’n, 305 U. S. 391, 394 
(1939). The principles of these cases have been uni-
formly followed until today. E. g., California v. Wash-
ington, 358 U. S. 64 (1958); Ziffrin, Inc., v. Reeves, 308 
U. S. 132 (1939). The Court today attempts to dis-
tinguish this case from our previous cases, but I find 
myself unpersuaded by the Court’s distinction.

In Young’s Market, the Court found it so clear that 
the “broad language” of the Twenty-first Amendment 
gave States exclusive power to regulate or tax liquor 
transactions in those States that it rather impatiently 
refused to consider the Amendment’s history urged in 
limitation of that language. Young’s Market, supra, 
299 U. S., at 63-64. I agree with Justice Brandeis that 
history should not be necessary to prove what is obvious. 
But now that the Amendment is interpreted in a way 
that takes away part of the power that I think was given 
to the States by the Amendment and confers it on Cus-
toms officials, it becomes appropriate to look to the his-
tory of the Amendment’s adoption. As reported by the 
Senate Committee on the Judiciary in S. J. Res. 211, 72d 
Cong., 2d Sess., the proposed amendment provided in Sec-
tion 2, “The transportation or importation into any State, 
Territory, or possession of the United States for delivery 
or use therein of intoxicating liquors, in violation of the 
laws thereof, is hereby prohibited.” 76 Cong. Rec. 4138 
(1933). That language is in the present Amendment.
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But the proposal also contained a Section 3, not found in 
the present Amendment; that Section provided, “Con-
gress shall have concurrent power to regulate or prohibit 
the sale of intoxicating liquors to be drunk on the 
premises where sold.” Ibid. Proposing to leave even 
this remnant of federal control over liquor traffic gave 
rise to the only real controversy over the language of the 
proposed Amendment. Senator Wagner of New York, 
who could not have known that his State would because 
of today’s opinion be the first to be denied control of 
liquor traffic within the State, opposed Section 3 because 
it would defeat the proposed Amendment’s purpose “to 
restore to the States control of their liquor problem.” 
Id., at 4145. Senator Wagner argued that giving the 
Federal Government even “apparently limited power” 
would allow that power to be “extended to boundaries now 
undreamed of and unsuspected” by those supporting the 
proposed Amendment. Id., at 4147. It is clear that the 
opposition to Section 3 and its elimination from the pro-
posed Amendment rested on the fear, often voiced during 
the Senate debate,2 that any grant of power to the Federal 
Government, even a seemingly narrow one, could be used 
to whittle away the exclusive control over liquor traffic 
given the States by Section 2. Having heard those fears 
expressed, Senator Robinson of Arkansas, the Senate 
Majority Leader, asked for a vote “to strike out section 3.” 
Id., at 4171. It was because of these fears that the Sen-
ate then voted to take Section 3 out of the proposed 
Amendment while retaining Section 2 and its broad grant 
of power to the States. Id., at 4179.

During the debate the Senators brought out quite 
clearly what plenary powers Section 2, as it now appears 
in the Twenty-first Amendment, meant to give the States. 

2E. g., 76 Cong. Rec. 4143 (1933) (Senator Blaine); 4144-4148 
(Senator Wagner); 4177-4178 (Senator Black).
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Senator Blaine of Wisconsin, chairman of the subcom-
mittee which had held hearings on the resolution and floor 
manager of the resolution in the Senate, agreed that Sec-
tion 3 “ought to be taken out of the resolution” and 
Section 2 left in, because the “purpose of section 2 is to 
restore to the States by constitutional amendment abso-
lute control in effect over interstate commerce affecting 
intoxicating liquors which enter the confines of the 
States.” Id., at 4143. Speaking of the same section, 
Senator Walsh of Montana, also a member of the subcom-
mittee, said, “The purpose of the provision in the resolu-
tion reported by the committee was to make the intoxi-
cating liquor subject to the laws of the State once it 
passed the State line and before it gets into the hands of 
the consignee as well as thereafter.” Id., at 4219.

The legislative history, of which these passages are 
typical, should be enough to prove that when the Sena-
tors agreed to Section 2 they thought they were returning 
“absolute control” of liquor traffic to the States, free of 
all restrictions which the Commerce Clause might before 
that time have imposed. Moreover, by rejecting Sec-
tion 3, they thought they were seeing to it that the 
Federal Government could not interfere with or restrict 
the State’s exercise of the power conferred by the Amend-
ment. Therefore, that the liquor in this case is super-
vised by United States Customs officials for customs pur-
poses is immaterial. The Amendment promises that each 
State shall decide what is best for itself in regulating 
liquor traffic within its boundaries, and the Amendment 
no more empowers Customs officials to make that decision 
for a State than it empowers Congress to make it. This 
view was forcefully expressed by Senator Wagner, who, 
when urging that Section 3 be eliminated from the pro-
posed Amendment and the States be given complete 
control of liquor traffic, said: “let the people of each State 
deal with that subject, and they will do it more effectively
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and more successfully than the Federal Government has 
done, because it is not the business of the Federal Gov-
ernment.” Id., at 4146.

That the liquors involved in this case have, in Walsh’s 
and Blaine’s words, “passed the State line” and “en-
ter [ed] the confines” of the State is beyond dispute. 
The debates from which I have quoted show that the 
Senators intended that, once the liquors should enter 
New York, they would be subject to the “absolute 
control” of that State. The Twenty-first Amendment 
promises New York no less.

Idlewild’s liquors, once in the State, are sold at retail 
to airline passengers at Kennedy Airport. No one dis-
putes that Idlewild thus competes with other New York 
liquor dealers for the trade of these consumers of liquor. 
To allow this business to go unregulated by New York is 
to interfere with the regulatory power which this Court, 
in State Board v. Young’s Market Co., supra, said each 
State has under the Twenty-first Amendment. There, id., 
at 63, the Court said that a State is perfectly free to set 
up a state liquor monopoly or to confer a liquor monopoly 
upon some one dealer in the State. It is equally obvious 
that New York is free to allow only a limited number of 
dealers to engage in the liquor business. It might do this 
because it wanted to discourage consumption, or to make 
it easier to police the liquor traffic, or to accomplish some 
other objective the State thought worthwhile to protect 
against the evils which can flow from the traffic. In par-
ticular New York might want to see that sales are not 
diverted to Idlewild from other dealers licensed and regu-
lated by the State. Yet today’s interpretation of the 
Amendment renders New York impotent to prevent such 
diversions. Justification for this result is sought by say-
ing that the Customs officials must be unhampered in 
their duties. But giving Customs officials the power to 
prevent evasion of customs duties does not immunize 
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liquor dealers from state regulation. Nor does state regu-
lation interfere with federal officials’ performance of their 
duties. Whether Idlewild stays in business is no legiti-
mate concern of the Customs officials; their concern is 
that, if Idlewild does do a liquor business, tax-free 
liquor not be diverted within the country and customs 
duties not thereby be evaded. Nothing in the New York 
licensing scheme interferes with the federal officials’ per-
formance of their duty.

The invalidation of New York’s regulation of Idlewild, 
I think, makes inroads upon the powers given the States 
by the Twenty-first Amendment. Ironically, it was 
against just this kind of judicial encroachment that Sen-
ators were complaining when they agreed to S. J. Res. 
211 and paved the way for the Amendment’s adoption. 
Senator Borah of Idaho traced the history of state regu-
lation of liquor traffic from Justice Taney’s decision in 
the License Cases, 5 How. 504 (1847), which upheld state 
power over liquor, through Bowman v. Chicago & N. R. 
Co., 125 U. S. 465 (1888), which Senator Borah said 
“wiped out the Taney decision,” to Leisy v. Hardin, 135 
U. S. 100 (1890), which made the States “powerless to 
protect themselves against the importation of liquor into 
the States.” 76 Cong. Rec. 4170-4171 (1933). Because 
of this judicial history, Senator Borah, wanting to guar-
antee that the States would not be rendered powerless 
over liquor traffic, expressed his uneasiness at leaving 
anything less than a Constitutional Amendment “to the 
protection of the Supreme Court of the United States.” 
Ibid. Yet, instead of protecting the States’ power to con-
trol liquor traffic, today’s interpretation of the Twenty- 
first Amendment leaves New York powerless to regulate 
Idlewild’s business and others like it and puts the power 
instead in the hands of United States Customs officials. 
I would not interpret the Amendment that way.
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Respondent is a distributor of whisky produced in Scotland and 
shipped through United States ports directly to bonded ware-
houses in Kentucky. State law provided for a tax of ten cents 
per gallon on the importation of whisky into the State, which tax 
was collected while the Scotch whisky was in unbroken packages 
in the importer’s possession. Respondent’s claim for refund of the 
taxes on the basis of violation of the Export-Import Clause of the 
Constitution was upheld by the highest state court. Held: A tax on 
the whisky, which retained its character as an import in the original 
package, was clearly proscribed by the Export-Import Clause, 
which was not, insofar as intoxicants are concerned, repealed by 
the Twenty-first Amendment. Pp. 341-346.

367 S. W. 2d 267, affirmed.

William S. Riley, Assistant Attorney General of Ken-
tucky, argued the cause for petitioner. With him on the 
brief were John B. Breckinridge, Attorney General of 
Kentucky, Francis D. Burke and Hal 0. Williams.

Millard Cox argued the cause and filed a brief for 
respondent.

Mr . Justic e Stew art  delivered the opinion of the 
Court.

This case requires consideration of the relationship 
between the Export-Import Clause 1 and the Twenty-first 
Amendment2 of the Constitution.

1 “No State shall, without the Consent of the Congress, lay any 
Imposts or Duties on Imports or Exports, except what may be abso-
lutely necessary for executing it’s inspection Laws: and the net 
Produce of all Duties and Imposts, laid by any State on Imports 

[Footnote 2 is on p. $4^] 
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The respondent, a Kentucky producer of distilled 
spirits, is also the sole distributor in the United States 
of “Gilbey’s Spey Royal” Scotch whisky. This whisky 
is produced in Scotland and is shipped via the ports of 
Chicago or New Orleans directly to the respondent’s 
bonded warehouses in Kentucky. It is subsequently sold 
by the respondent to customers in domestic markets 
throughout the United States.

A Kentucky law provides:
“No person shall ship or transport or cause to be 

shipped or transported into the state any distilled 
spirits from points without the state without first 
obtaining a permit from the department and paying 
a tax of ten cents on each proof gallon contained in 
the shipment.” KRS 243.680 (2)(a).

Under the authority of this statute the Kentucky De-
partment of Revenue, petitioner, required the respondent 
to pay a tax of 10 cents on each proof gallon of whisky 
which it thus imported from Scotland. It is not disputed 
that, as stated by the Kentucky Court of Appeals, “the 
tax was collected while the whisky remained in un-
broken packages in the hands of the original importer 
and prior to resale or use by the importer.” The respond-
ent filed a claim for refund of the taxes, upon the ground 
that their imposition violated the Export-Import Clause 
of the Constitution. The Kentucky Tax Commission 
and a Kentucky Circuit Court denied the claim, but on 
appeal the Kentucky Court of Appeals upheld it. 367 
S. W. 2d 267. We granted certiorari to consider the

or Exports, shall be for the Use of the Treasury of the United States; 
and all such Laws shall be subject to the Revision and Controul of 
the Congress.” U. S. Const., Art. I, § 10, cl. 2.

2 “The transportation or importation into any State, Territory, or 
possession of the United States for delivery or use therein of intoxi-
cating liquors, in violation of the laws thereof, is hereby prohibited.” 
U. S. Const., Amend. XXI, § 2.
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constitutional issue which the case presents. 375 U. S. 
811.

The Kentucky Court of Appeals held that the tax in 
question, although an occupational or license tax in form, 
is a tax on imports in fact. “ [T]he incidence of the tax is 
the act of transporting or shipping the distilled spirits 
under consideration into this state.” 367 S. W. 2d, at 
270. The court further held that the tax cannot be char-
acterized as an inspection measure, in view of the fact 
that neither the statute nor the regulations implementing 
it provide for any actual inspection. Concluding, there-
fore, that the tax falls squarely within the interdiction 
of the Export-Import Clause, the court held that this pro-
vision of the Constitution has not been repealed, insofar 
as intoxicants are concerned, by the Twenty-first Amend-
ment.3 Accordingly, the court ruled that the respondent 
was entitled to a refund of the taxes it had paid. We 
agree with the Kentucky Court of Appeals and affirm the 
judgment before us.

The tax here in question is clearly of a kind prohibited 
by the Export-Import Clause. Brown v. Maryland, 12 
Wheat. 419. As this Court stated almost a century ago 
in Low v. Austin, 13 Wall. 29, a case involving a Cali-
fornia ad valorem tax on wine imported from France and 
stored in original cases in a San Francisco warehouse, 
“the goods imported do not lose their character as 
imports, . . . until they have passed from the control of 
the importer or been broken up by him from their original 
cases. Whilst retaining their character as imports, a tax 
upon them, in any shape, is within the constitutional 
prohibition.” Id., at 34. See Hooven Allison Co. v. 
Evatt, 324 U. S. 652.

3 As the Kentucky Court of Appeals noted, two other state courts 
have reached the same conclusion. Parrott & Co. v. San Francisco, 
131 Cal. App. 2d 332, 280 P. 2d 881; State v. Board of Review, 15 
Wis. 2d 330, 112 N. W. 2d 914.
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As we noted in Hostetter v. Idlewild Liquor Corp., ante, 
p. 330, “ [t] his Court made clear in the early years follow-
ing adoption of the Twenty-first Amendment that by vir-
tue of its provisions a State is totally unconfined by 
traditional Commerce Clause limitations when it restricts 
the importation of intoxicants destined for use, distribu-
tion, or consumption within its borders.” 4 What is in-
volved in the present case, however, is not the generalized 
authority given to Congress by the Commerce Clause, but 
a constitutional provision which flatly prohibits any State 
from imposing a tax upon imports from abroad. “We 
have often indicated the difference in this respect between 
the local taxation of imports in the original package and 
the like taxation of goods, either before or after their 
shipment in interstate commerce. In the one case the 
immunity derives from the prohibition upon taxation of 
the imported merchandise itself. In the other the im-
munity is only from such local regulation by taxation as 
interferes with the constitutional power of Congress to 
regulate the commerce, whether the taxed merchandise 
is in the original package or not.” Hooven & Allison 
Co. v. Evatt, 324 U. S. 652, 665-666.

This Court has never so much as intimated that the 
Twenty-first Amendment has operated to permit what 
the Export-Import Clause precisely and explicitly for-
bids. In State Board v. Young’s Market Co., 299 U. S. 
59, 62, the Court said that the Twenty-first Amendment 
“abrogated the right to import free [from Missouri or 
Wisconsin, under the Commerce Clause] so far as con-
cerns intoxicating liquors.” In that case the appellee had 
argued in its brief that such a holding would imply an 
invalidation of the Export-Import Clause as well,5 but

4 See State Board v. Young’s Market Co., 299 U. S. 59; Brewing 
Co. v. Liquor Comm’n, 305 U. S. 391; Finch & Co. v. McKittrick, 
305 U. S. 395.

5 See brief for appellees, No. 22, 1936 Term, pp. 24-25.
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the Court’s opinion was careful to note, “[t]he plaintiffs 
insist that to sustain the exaction of the importer’s 
license-fee would involve a declaration that the Amend-
ment has, in respect to liquor, freed the States from all 
restrictions upon the police power to be found in other 
provisions of the Constitution. The question for deci-
sion requires no such generalization.” Id., at 64. In 
Gordon v. Texas, 355 U. S. 369, the Court in a brief per 
curiam affirmed a Texas conviction for illegal possession 
of 11 bottles of rum which had been imported without a 
permit and to which the required Texas tax stamps were 
not affixed. The state tax in that case had been held to 
be not a tax on imports.6 It is clear that the gravamen 
of the offense in Gordon was the failure to obtain, or 
even apply for, a permit as required by state law. Such 
permits, in addition to other functions, serve to chan-
nelize the traffic in liquor and thus to prevent diversion 
of that traffic into unauthorized channels. In the present 
case the respondent has both applied for and obtained 
the requisite permit. The relief it requests is not the 
abrogation of that requirement, but simply a refund of 
the import tax.

To sustain the tax which Kentucky has imposed in this 
case would require nothing short of squarely holding that 
the Twenty-first Amendment has completely repealed 
the Export-Import Clause so far as intoxicants are con-
cerned.7 Nothing in the language of the Amendment nor

6 “It is apparent that the tax involved is not an import tax nor 
a tax upon an importation. In fact, the instant tax could not become 
an import tax because the importation must have been completed 
before the tax here levied attached.” Gordon v. State, 166 Tex. 
Cr. R. 24, 27, 310 S. W. 2d 328, 330.

7 Prior to the Eighteenth Amendment Congress passed the Webb- 
Kenyon Act and the Wilson Act, giving the States a large degree of 
autonomy in regulating the importation and distribution of intoxi-
cants. Those laws are still in force. 27 U. S. C. §§ 121, 122. In 
De Bary v. Louisiana, 227 U. S. 108, the Court upheld under the
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in its history leads to such an extraordinary conclusion. 
This Court has never intimated such a view, and now that 
the claim for the first time is squarely presented, we 
expressly reject it.

We have no doubt that under the Twenty-first Amend-
ment Kentucky could not only regulate, but could com-
pletely prohibit the importation of some intoxicants, or 
of all intoxicants, destined for distribution, use, or con-
sumption within its borders. There can surely be no 
doubt, either, of Kentucky’s plenary power to regulate 
and control, by taxation or otherwise, the distribution, 
use, or consumption of intoxicants within her territory 
after they have been imported. All we decide today is 
that, because of the explicit and precise words of the 
Export-Import Clause of the Constitution, Kentucky may 
not lay this impost on these imports from abroad.

Affirmed.

Mr . Justice  Brennan  took no part in the disposition 
of this case.

Mr . Justic e Black , with whom Mr . Justice  Gold -
berg  joins, dissenting.

This case, like Hostetter v. Idlewild Bon Voyage Liquor 
Corp., also decided today, ante, p. 324, deprives the States 
of a large part of the power which I think the Twenty- 
first Amendment gives them to regulate the liquor busi-
ness by taxation or otherwise. That Amendment pro-
vides in part that “The transportation or importation into 
any State ... for delivery or use therein of intoxicating

Wilson Act a Louisiana license 'tax imposed on the business of selling 
in their original packages wines and liquors imported from abroad. 
There is nothing in that decision, nor in the language of either the 
Wilson Act or the Webb-Kenyon Act, to support the view that Con-
gress intended by those laws to consent to state taxation upon 
importation of liquor.
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liquors, in violation of the laws thereof, is hereby pro-
hibited.” Kentucky requires persons transporting dis-
tilled spirits into the State from without the State to 
obtain a permit and pay a tax of 10 cents per gallon. 
This Kentucky tax as applied to liquors imported into 
Kentucky from another State is, since the Twenty-first 
Amendment, unquestionably valid against objections 
based on either the Commerce or Equal Protection 
Clauses. Such was the holding of this Court, soon after 
the Amendment’s adoption, in State Board v. Young’s 
Market Co., 299 U. S. 59 (1936), where the Court held 
that a State is free under the Twenty-first Amendment 
to levy a “heavy importation fee” on beer brought into 
the State. In that case, the beer was imported from 
Missouri and Wisconsin, but there is nothing in the 
Court’s opinion to suggest that the holding would have 
been different if the beer had come from, say, Canada. 
See Indianapolis Brewing Co. v. Liquor Control Comm’n, 
305 U. S. 391 (1939) ; Joseph S. Finch & Co. v. McKittrick, 
305 U. S. 395 (1939). Yet here, because the liquors Ken-
tucky has taxed are imports from Scotland rather than 
imports from another part of the United States, the Court 
holds that the Kentucky tax is barred because Art. I, 
§ 10, cl. 2, of the Constitution provides that “No State 
shall, without the Consent of the Congress, lay any 
Imposts or Duties on Imports or Exports, except what 
may be absolutely necessary for executing it’s inspection 
Laws . . . .” I think this clause forbidding a State to 
tax imports from abroad no more limits a State’s right to 
tax intoxicating liquors than does the Commerce Clause. 
In the first place, the Commerce Clause applies to foreign 
and interstate commerce alike. Further, the clause 
against taxing imports is general like the Commerce 
Clause itself. Section 2 of the Twenty-first Amendment, 
by contrast, is not general in its application. It was 
adopted with one specific object: to give the States un- 
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fettered power to regulate intoxicating liquors. State 
Board v. Young’s Market Co., supra, and our other cases 
expressly held the State’s power not to be limited either 
by the Commerce Clause or by the Equal Protection 
Clause. Surely the Export-Import Clause is no more 
exalted and no more worthy to be excepted from the 
Twenty-first Amendment than are the Commerce and 
Equal Protection Clauses. It seems a trifle odd to hold 
that an Amendment adopted in 1933 in specific terms to 
meet a specific twentieth-century problem must yield to 
a provision written in 1787 to meet a more general, 
although no less important, problem. Since the Twenty- 
first Amendment was designed to empower the States to 
tax “intoxicating liquors” imported into the States, I 
cannot take it upon myself to say that a State can tax 
liquors made in this country but not those made in Scot-
land—a distinction not suggested by the Amendment’s 
language or its history. The Amendment, after all, does 
not talk about “foreign” liquors or “domestic” liquors; it 
simply speaks of “liquors”—all liquors, whatever their 
origin. The purpose of the Amendment was to give 
States power to regulate, by taxation or otherwise, all 
liquors within their boundaries. To free from state tax-
ation liquors imported from abroad is to place States at 
the mercy of liquor importers who want to use a State as 
a storage place for distribution of their imports. It de-
prives a State of the power the Twenty-first Amendment 
gives each State—that is, plenary power to decide which 
liquors shall be admitted into the State for storage, sale, 
or distribution within the State. A State may choose to 
have wine only, beer only, Scotch only, bourbon only, or 
none of these. As the Court said in State Board v. 
Young’s Market Co., supra, at 63, a State can “either pro-
hibit all competing importations, or discourage importa-
tion by laying a heavy impost, or channelize desired im-
portations . . . .” Although I was brought up to believe
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that Scotch whisky would need a tax preference to survive 
in competition with Kentucky bourbon, I never under-
stood the Constitution to require a State to give such 
preference. (My dissenting Brother asks me to say that 
this statement does not necessarily represent his views 
on the respective merits of Scotch and bourbon.)

As recently as 1958, this Court reviewed the Texas con-
viction of a man who had brought some bottles of rum 
into Texas from Mexico on his way to his home in North 
Carolina, and had refused to pay Texas alcoholic beverage 
taxes when asked to do so. Over objections that this tax 
violated both the Export-Import Clause and the Com-
merce Clause, this Court, in a three-line per curiam opin-
ion, unanimously affirmed the conviction. Gordon n . 
Texas, 355 U. S. 369 (1958). Briefs filed by Texas in 
that case had argued that the tax was really one on “pos-
session,” not on “importation,” but these labels cannot 
obscure the fact that both in Gordon and in this case the 
same conduct was involved: the physical importation of 
liquor from abroad into the State, at which point the 
State’s interest in regulating or taxing the liquor came 
into play. Gordon did not—just as the Twenty-first 
Amendment does not—draw nice distinctions about where 
imported liquor comes from. Nor is there one word in 
the debates in Congress preceding the adoption of the 
Amendment to suggest that the backers of the Amend-
ment, in seeking to give the States full and unhampered 
power over liquor traffic, thought liquor coming from 
abroad was less of a problem than domestic liquor or 
should be treated at all differently.

A final word concerning the Court’s statement that 
“To sustain the tax which Kentucky has imposed in this 
case would require nothing short of squarely holding that 
the Twenty-first Amendment has completely repealed the 
Export-Import Clause so far as intoxicants are concerned.” 
Ante, p. 345. This, I think, is not correct. What the
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Twenty-first Amendment does mean, I believe, is that 
whenever liquor imported from anywhere outside the 
State, including foreign countries, is transported physi-
cally into a State, there to come to rest to be stored for 
sale and distribution, it then and there becomes a state 
problem and like all other liquors is subject to state laws 
of all kinds. It cannot be treated as if it were liquor pass-
ing straight through the State—although even then the 
State would have the power to impose regulations to pre-
vent diversions or other possible evils. See Carter v. Vir-
ginia, 321 U. S. 131 (1944). Whatever may have been 
the virtue or the constitutional soundness of the fiction 
that articles imported from abroad are “imports” so long 
as they remain “in their original packages,” see Hooven & 
Allison Co. v. Evatt, 324 U. S. 652 (1945), and dissent at 
686-691, that doctrine was expressly attacked in the Sen-
ate debate on the Twenty-first Amendment as rendering 
the States “powerless to protect themselves against the 
importation of liquor into the States.”* 76 Cong. Rec. 
4171 (1933): The Amendment was meant to bury that 
obstacle to state power over liquor, and the doctrine of 
“original package,” which the Senate consciously rejected, 
should not be revived after 30 years’ interment, once 
again to be used to deprive States of power the Senate so 
clearly wanted them to have and the people so clearly 
granted them. Section 2 of the Amendment, born of 
long and bitter experience in the field of liquor regula-
tion, should not be frustrated by us.

I would uphold the Kentucky tax.

* “The State of Iowa passed a prohibition law prohibiting the man-
ufacture or sale of intoxicating liquors, except under certain specifi-
cations made. The Supreme Court in the case of Leisy v. Hardin 
(135 U. S. 100) held the law unconstitutional, in so far as it applied 
to the sale by the importer in the original package or keg. . . .

“The States therefore were powerless to protect themselves against 
the importation of liquor into the States.” 76 Cong. Rec. 4171 
(1933) (Senator Borah).
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT.

No. 509. Argued April 21, 1964.—Decided June 1, 1964.

A State assessed a solvent taxpayer for unpaid state taxes under a 
law providing that the amount owed shall be a lien in favor of the 
State upon the taxpayer’s property and that the lien arises at the 
time the assessment is made. Later, the Commissioner of Internal 
Revenue, proceeding under 26 U. S. C. §§ 6321 and 6322, pro-
visions virtually identical with the state law, assessed the taxpayer 
for federal taxes. The State thereafter sued and secured a judg-
ment in the state court against the taxpayer and a bank which 
held sums owing to the taxpayer. The United States then sued 
in federal court to foreclose the federal lien; the District Court 
upheld the State’s contention that its original assessment gave its 
lien priority; and the Court of Appeals affirmed. Held: The state 
lien had priority over the later federal lien. Pp. 354-359.

(a) The State’s lien was choate since the identity of the lienor, 
the property subject to the lien and the amount of the lien were 
established. United States v. New Britain, 347 U. S. 81, followed. 
Pp. 354-355, 358.

(b) Where in a case involving a solvent debtor a federal tax lien 
arises under §§ 6321 and 6322 subsequent to a state tax lien, it is 
not necessary that property be reduced to the possession of the 
state tax lienor to defeat the federal claim, as would have been 
the case under R. S. § 3466, which accords the United States 
priority with respect to a claim against an insolvent debtor. 
United States v. Gilbert Associates, 345 U. S. 361, distinguished. 
Pp. 356-359.

317 F. 2d 446, affirmed.

Daniel M. Friedman argued the cause for the United 
States. With him on the briefs were Solicitor General 
Cox, Assistant Attorney General Oberdorfer and Joseph 
Kovner.

Charles E. Gibson, Jr., Attorney General of Vermont, 
argued the cause and filed a brief for respondents.

729-256 0-65-27
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Mr . Justice  Stewart  delivered the opinion of the 
Court.

This case involves a conflict between two liens upon 
the property of a solvent Vermont taxpayer—a federal 
tax lien arising under the provisions of 26 U. S. C. §§ 6321 
and 6322 1 and an antecedent state tax lien based on a 
Vermont law worded in terms virtually identical to the 
provisions of those federal statutes.

On October 21, 1958, the State of Vermont made an 
assessment and demand on Cutting & Trimming, Inc., for 
withheld state income taxes of $1,628.15. The applicable 
Vermont statute, modeled on the comparable federal 
enactments, provides that if an employer required to 
withhold a tax fails to pay the same after demand, “the 
amount, including interest after such demand, together 
with any costs that may accrue in addition thereto, shall 
be a lien in favor of the state of Vermont upon all prop-
erty and rights to property, whether real or personal, be-
longing to such employer,” and that “[s]uch lien shall 
arise at the time the assessment and demand is made by 
the commissioner of taxes and shall continue until the lia-
bility for such sum, with interest and costs, is satisfied or 
becomes unenforceable.” 1 2

1 26 U. S. C. § 6321 provides:
“If any person liable to pay any tax neglects or refuses to pay the 

same after demand, the amount (including any interest, additional 
amount, addition to tax, or assessable penalty, together with any 
costs that may accrue in addition thereto) shall be a lien in favor 
of the United States upon all property and rights to property, 
whether real or personal, belonging to such person.”

26 U. S. C. §6322 provides:
“Unless another date is specifically fixed by law, the lien imposed 

by section 6321 shall arise at the time the assessment is made and 
shall continue until the liability for the amount so assessed is satisfied 
or becomes unenforceable by reason of lapse of time.”

2 32 V. S. A. §5765.
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More than three months later, on February 9, 1959, 
the Commissioner of Internal Revenue made an assess-
ment against Cutting & Trimming of $5,365.96 for taxes 
due under the Federal Unemployment Tax Act. Under 
§§ 6321 and 6322, this amount became “a lien in favor of 
the United States upon all property and rights to prop-
erty, whether real or personal, belonging to such person,” 
which arose “at the time the assessment is made and shall 
continue until the liability for the amount so assessed is 
satisfied or becomes unenforceable by reason of lapse of 
time.” 3

On May 21, 1959, the State instituted suit in a state 
court against Cutting & Trimming, joining as a defendant 
Chittenden Trust Company, a Burlington bank which, 
as the result of a writ served on May 25, disclosed that it 
had in hand sums owing to Cutting & Trimming. On 
October 23, 1959, judgment was entered against Cutting 
& Trimming and against Chittenden Trust Company.

In 1961, the United States brought the present action 
in the Federal District Court for Vermont to foreclose the 
federal lien against the property of Cutting & Trimming 

3 See note 1, supra. Notice of the federal lien was filed on June 2, 
1959, pursuant to 26 U. S. C. § 6323, which provides:

“(a) Invalidity of lien without notice. Except as otherwise pro-
vided in subsection (c), the lien imposed by section 6321 shall not be 
valid as against any mortgagee, pledgee, purchaser, or judgment 
creditor until notice thereof has been filed by the Secretary or his 
delegate— . . . .”

No claim is made here that Vermont’s lien comes within any of 
the four classifications to which § 6323 accords priority until notice 
of the federal tax lien has been filed. Consequently, we put to one 
side such cases as United States v. Pioneer American Ins. Co., 374 
U. S. 84, United States v. Ball Construction Co., 355 U. S. 587, and 
United States v. Scovil, 348 U. S. 218, which are concerned with the 
federal standards to be applied in determining whether the security 
interests envisaged in that provision have in fact been created. See 
also United States v. Gilbert Associates, 345 U. S. 361, 363-365.
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held by the Trust Company. Vermont’s answer alleged 
that the state assessment of October 21, 1958, gave its 
lien priority over the federal lien. On cross-motions for 
judgment on the pleadings, the District Court held that 
the state lien had priority, and directed the Trust Com-
pany to apply the moneys which it held first to the pay-
ment of principal and interest on that lien, and to pay any 
balance to the United States. 206 F. Supp. 951.

The Court of Appeals affirmed, reasoning that, under 
this Court’s decision in United States v. New Britain, 
347 U. S. 81, “ [i]t would seem that if the general federal 
tax lien under §§ 6321 and 6322 is thus sufficiently ‘choate’ 
to prevail over a later specific local tax lien, a general 
state tax lien under an almost identically worded statute 
must also be ‘choate’ enough to prime a later and equally 
general federal tax lien,” 317 F. 2d 446, 452. Accord-
ingly, the appellate court applied “the ‘cardinal rule’ laid 
down by Chief Justice Marshall in Rankin & Schatzell v. 
Scott, 12 Wheat. (25 U. S.) 177, 179 (1827): ‘The prin-
ciple is believed to be universal that a prior lien gives a 
prior claim, which is entitled to prior satisfaction, out of 
the subject it binds ....’” Id., at 450. Because of the 
importance of the question in the administration of the 
state and federal revenue laws, we granted certiorari. 
375 U. S. 940. For the reasons which follow, we affirm 
the judgment of the Court of Appeals.

Both parties urge that decision here is governed by 
United States n . New Britain, 347 U. S. 81. In that case, 
involving conflicting municipal and federal statutory 
liens, the Court held that “the priority of each statutory 
lien contested here must depend on the time it attached 
to the property in question and became choate.” Id., at 
86. In determining the choateness of the liens involved, 
the Court “accept[ed] the [state court’s] holding as to 
the specificity of the City’s liens since they attached to 
specific pieces of real property for the taxes assessed and
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water rent due,” but it went on to stress that “liens may 
also be perfected in the sense that there is nothing more 
to be done to have a choate lien—when the identity of 
the lienor, the property subject to the lien, and the 
amount of the lien are established. The federal tax liens 
are general and, in the sense above indicated, perfected.” 
Id., at 84. Vermont’s claim for the priority of its lien 
over the later federal lien is based on the fact that its lien 
is as completely “perfected” as was the federal lien in 
New Britain. Opposing this claim, the United States 
urges that different standards of choateness apply to fed-
eral and state liens, even where, as here, they are based 
on statutes identical in every material respect. The 
argument, in short, is that an antecedent state lien, in 
order to obtain priority over a federal lien based on 
§§ 6321 and 6322, cannot, like the federal lien, attach to 
all of the taxpayer’s property, but must rather, like the 
municipal liens in New Britain, attach to specifically 
identified portions of that property.

The requirement that a competing lien must be choate 
in order to take priority over a later federal tax lien stems 
from the decision in United States v. Security Trust Ac 
Savings Bank, 340 U. S. 47. There, an attachment lien 
which gave no right to proceed against the attached prop-
erty unless judgment was obtained within three years or 
within an extension provided by the statute was held 
junior to a federal tax lien which had arisen after the 
date of the attachment but prior to the date of judgment 
on the ground that “(n]umerous contingencies might 
arise that would prevent the attachment lien from ever 
becoming perfected by a judgment awarded and recorded. 
Thus the attachment lien is contingent or inchoate— 
merely a lis pendens notice that a right to perfect a lien 
exists.” Id., at 50. The Security Trust rationale has 
since been applied in a case where a federal tax lien arose 
prior to judgment on a garnishment lien, United States v.
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Liverpool & London Ins. Co., 348 U. S. 215,4 and com-
parable defects have been held to require the according of 
priority to the federal lien in a series of cases involving 
competing mechanics’ liens.5

In addition to setting out the specific ground of deci-
sion, however, the Security Trust opinion went on to 
state:

‘Tn cases involving a kindred matter, i. e., the 
federal priority under R. S. § 3466, it has never been 
held sufficient to defeat the federal priority merely 
to show a lien effective to protect the lienor against 
others than the Government, but contingent upon 
taking subsequent steps for enforcing it. . . . If 
the purpose of the federal tax lien statute to insure 
prompt and certain collection of taxes due the United 
States from tax delinquents is to be fulfilled, a 
similar rule must prevail here.” 340 U. S., at 51.

Relying on this statement, the United States urges us to 
read Security Trust as establishing the proposition that 
federal tax liens are entitled to priority, not only over 
“a Us pendens notice that a right to perfect a lien exists,” 
but over any antecedent lien which is not sufficiently per-
fected to prevail against the explicit priority which R. S. 
§ 3466 gives to claims of the United States in situations 
involving insolvency.6 More particularly, it is suggested 

4 See also United States v. Acri, 348 U. S. 211 (attachment lien).
5 United States v. Hulley, 358 U. S. 66; United States v. Vorreiter, 

355 U. S. 15; United States v. White Bear Brewing Co., 350 U. S. 
1010; United States v. Colotta, 350 U. S. 808.

6 Revised Statutes § 3466 provides:
“Whenever any person indebted to the United States is insolvent, 

or whenever the estate of any deceased debtor, in the hands of the 
executors or administrators, is insufficient to pay all the debts due 
from the deceased, the debts due to the United States shall be first 
satisfied; and the priority hereby established shall extend as well to 
cases in which a debtor, not having sufficient property to pay all his
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that the state liens at issue here did not meet the stand-
ards of “specificity” until Vermont attached the funds 
held by the Chittenden Trust Company, at which time 
the federal tax lien had already come into existence. This 
argument fails to discriminate between the standards 
applicable under the federal tax lien provisions and those 
applicable to an insolvent debtor under R. S. § 3466.

Section 3466 on its face permits no exception whatso-
ever from the statutory command that “[w]henever any 
person indebted to the United States is insolvent . . . 
debts due to the United States shall be first satisfied.” 
The statute applies to all the insolvent’s debts to the Gov-
ernment, whether or not arising from taxes, and whether 
or not secured by a lien. In United States v. Gilbert 
Associates, 345 U. S. 361, without questioning that the 
lienor was identified, the amount of the lien certain or the 
property subject to the lien definite, this Court accorded 
priority to subsequently arising claims of the United 
States against an insolvent debtor on the ground that:

“In claims of this type, ‘specificity’ requires that 
the lien be attached to certain property by reducing 
it to possession, on the theory that the United States 
has no claim against property no longer in the pos-
session of the debtor. . . . The taxpayer had not 
been divested by the Town of either title or posses-
sion. The Town, therefore, had only a general, 
unperfected lien.” Id., at 366.* 7

The state tax commissioner’s assessment and demand 
in the present case clearly did not meet that standard,

debts, makes a voluntary assignment thereof, or in which the estate 
and effects of an absconding, concealed, or absent debtor are attached 
by process of law, as to cases in which an act of bankruptcy is 
committed.”

7 See also Illinois v. Campbell, 329 U. S. 362, 375-376; United 
States v. Waddill Co., 323 U. S. 353, 359-360.
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nor, so far as that goes, did the writ of attachment served 
on the Chittenden Trust Company.8 But the New 
Britain case, 347 U. S. 81, in which “[t]he taxpayer had 
not been divested by the Town of either title or posses-
sion,” makes quite clear that different standards apply 
where the United States’ claim is based on a tax lien aris-
ing under §§ 6321 and 6322.9 “When the debtor is insol-
vent, Congress has expressly given priority to the pay-
ment of indebtedness owing the United States, whether 
secured by liens or otherwise, by § 3466 of the Revised 
Statutes, 31 U. S. C. . . . § 191. In that circumstance, 
where all the property of the debtor is involved, Congress 
has protected the federal revenues by imposing an abso-
lute priority [citing United States v. Gilbert Associates, 
345 U. S. 361; United States v. Waddill, Holland de Flinn, 
323 U. S. 353]. Where the debtor is not insolvent, 
Congress has failed to expressly provide for federal pri-
ority . . . although the United States is free to pursue 
the whole of the debtor’s property wherever situated.” 
United States v. New Britain, 347 U. S. 81, 85.

It is undisputed that the State’s lien here meets the test 
laid down in New Britain that “the identity of the lienor, 
the property subject to the lien, and the amount of the 
lien are established.” 347 U. S., at 84. Moreover, unlike 
those cases in which the Security Trust rationale was 
applied to subordinate liens on the ground that judgment 
had not been obtained prior to the time the federal lien 

8 Indeed, this Court has repeatedly reserved the question whether 
the priority given the United States by R. S. § 3466 can be overcome 
even by a prior specific and perfected lien. United States v. Gilbert 
Associates, 345 U. S. 361, 365; Illinois v. Campbell, 329 U. S. 362, 
370; United States v. Waddill Co., 323 U. S. 353, 355-356; United 
States v. Texas, 314 U. S. 480, 484-486; New York v. Maclay, 288 
U. S. 290, 294; Spokane County v. United States, 279 U. S. 80, 95.

9 See also Crest Finance Co. n . United States, 368 U. S. 347.
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arose,10 11 it is as true of Vermont’s lien here 11 as it was of 
the federal lien in New Britain that “The assessment is 
given the force of a judgment, and if the amount assessed 
is not paid when due, administrative officials may seize the 
debtor’s property to satisfy the debt.” Bull v. United 
States, 295 U. S. 247, 260.12

For these reasons, we hold that this antecedent state 
lien arising under a statute modeled after §§ 6321 and 
6322 is sufficiently choate to obtain priority over the later 
federal lien arising under those provisions. Accordingly, 
the judgment of the Court of Appeals is

Affirmed.

10 See notes 4 and 5, supra, and accompanying text.
11 See 317 F. 2d, at 448, n. 2.
12 The municipal liens accorded priority in New Britain were also 

characterized as summarily enforceable. See Brief for the United 
States, No. 92, 1953 Term, p. 27, n. 13.
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BAGGETT et  al . v . BULLITT et  al .

appeal  from  the  uni ted  states  dist rict  court  for  the
WESTERN DISTRICT OF WASHINGTON.

No. 220. Argued March 24, 1964.—Decided June 1, 1964.

This class action was brought by members of the faculty, staff, and 
students of the University of Washington for a judgment declaring 
unconstitutional 1931 and 1955 state statutes requiring the taking 
of oaths, one for teachers and the other for all state employees, 
including teachers, as a condition of employment. The 1931 oath 
requires teachers to swear, by precept and example, to promote 
respect for the flag and the institutions of the United States and 
the State of Washington, reverence for law and order and undi-
vided allegiance to the Government of the United States. The 
1955 oath for state employees, which incorporates provisions of the 
state Subversive Activities Act, requires the affiant to swear that 
he is not a “subversive person”: that he does not commit, or 
advise, teach, abet or advocate another to commit or aid in the 
commission of any act intended to overthrow or alter, or assist in 
the overthrow or alteration, of the constitutional form of govern-
ment by revolution, force or violence. “Subversive organization” 
and “foreign subversive organization” are defined in similar terms 
and the Communist Party is declared a subversive organization. 
A three-judge District Court held that the 1955 statute and oath 
were not unduly vague and did not violate the First and Fourteenth 
Amendments, and it abstained from ruling on the 1931 oath until 
it was considered by the state courts. Held:

1. The provisions of the 1955 statute and the 1931 Act violate 
due process since they, as well as the oaths based thereon, are 
unduly vague, uncertain and broad. Cramp v. Board of Public 
Instruction, 368 U. S. 278, followed. Pp. 361-372.

2. A State cannot require an employee to take an unduly vague 
oath containing a promise of future conduct at the risk of prosecu-
tion for perjury or loss of employment, particularly where the 
exercise of First Amendment freedoms may thereby be deterred. 
Pp. 373-374.

3. Federal courts do not automatically abstain when faced with 
a doubtful issue of state law, since abstention involves a discre-
tionary exercise of equity power. Pp. 375-379.
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(a) There are no special circumstances warranting applica-
tion of the doctrine here. P. 375.

(b) Construction of the 1931 oath cannot eliminate the 
vagueness from its terms, and would probably raise other constitu-
tional issues. P. 378.

(c) Abstention leads to piecemeal adjudication and protracted 
delays, a costly result where First Amendment freedoms may be 
inhibited. Pp. 378-379.

215 F. Supp. 439, reversed.

Arvai A. Morris and Kenneth A. MacDonald argued the 
cause and filed a brief for appellants.

Herbert H. Fuller, Deputy Attorney General of Wash-
ington, argued the cause for appellees. With him on the 
brief were John J. O’Connell, Attorney General of Wash-
ington, and Dean A. Floyd, Assistant Attorney General.

Mr . Justi ce  White  delivered the opinion of the Court.
Appellants, approximately 64 in number, are members 

of the faculty, staff and student body of the University 
of Washington who brought this class action asking for 
a judgment declaring unconstitutional two Washing-
ton statutes requiring the execution of two different oaths 
by state employees and for an injunction against the 
enforcement of these statutes by appellees, the President 
of the University, members of the Washington State 
Board of Regents and the State Attorney General.

The statutes under attack are Chapter 377, Laws of 
1955, and Chapter 103, Laws of 1931, both of which 
require employees of the State of Washington to take 
the oaths prescribed in the statutes as a condition of 
their employment. The 1931 legislation applies only to 
teachers, who, upon applying for a license to teach or 
renewing an existing contract, are required to subscribe 
to the following:

“I solemnly swear (or affirm) that I will support 
the constitution and laws of the United States of 
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America and of the State of Washington, and will 
by precept and example promote respect for the flag 
and the institutions of the United States of America 
and the State of Washington, reverence for law and 
order and undivided allegiance to the government of 
the United States.” Wash. Laws 1931, c. 103.

The oath requirements of the 1955 Act, Wash. Laws 1955, 
c. 377, applicable to all state employees, incorporate 
various provisions of the Washington Subversive Activi-
ties Act of 1951, which provides generally that “[n]o 
subversive person, as defined in this act, shall be eligible 
for employment in, or appointment to any office, or any 
position of trust or profit in the government, or in the 
administration of the business, of this state, or of any 
county, municipality, or other political subdivision of this 
state.” Wash. Rev. Code § 9.81.060. The term “sub-
versive person” is defined as follows:

“ ‘Subversive person’ means any person who com-
mits, attempts to commit, or aids in the commission, 
or advocates, abets, advises or teaches by any means 
any person to commit, attempt to commit, or aid in 
the commission of any act intended to overthrow, 
destroy or alter, or to assist in the overthrow, de-
struction or alteration of, the constitutional form of 
the government of the United States, or of the state 
of Washington, or any political subdivision of either 
of them by revolution, force, or violence; or who 
with knowledge that the organization is an organiza-
tion as described in subsections (2) and (3) hereof, 
becomes or remains a member of a subversive organi-
zation or a foreign subversive organization.” Wash. 
Rev. Code § 9.81.010 (5).

The Act goes on to define at similar length and in similar 
terms “subversive organization” and “foreign subversive 
organization” and to declare the Communist Party a sub-
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versive organization and membership therein a subversive 
activity.1

On May 28, 1962, some four months after this Court’s 
dismissal of the appeal in Nostrand v. Little, 368 U. S. 
436, also a challenge to the 1955 oath,1 2 the University 

1 “ ‘Subversive organization’ means any organization which en-
gages in or advocates, abets, advises, or teaches, or a purpose of which 
is to engage in or advocate, abet, advise, or teach activities intended 
to overthrow, destroy or alter, or to assist in the overthrow, destruc-
tion or alteration of, the constitutional form of the government of 
the United States, or of the state of Washington, or of any political 
subdivision of either of them, by revolution, force or violence.” 
Wash. Rev. Code §9.81.010 (2).

“ ‘Foreign subversive organization’ means any organization di-
rected, dominated or controlled directly or indirectly by a foreign 
government which engages in or advocates, abets, advises, or teaches, 
or a purpose of which is to engage in or to advocate, abet, advise, or 
teach, activities intended to overthrow, destroy or alter, or to assist 
in the overthrow, destruction or alteration of the constitutional form 
of the government of the United States, or of the state of Wash-
ington, or of any political subdivision of either of them, and to 
establish in place thereof any form of government the direction and 
control of which is to be vested in, or exercised by or under, the 
domination or control of any foreign government, organization, or 
individual.” Wash. Rev. Code §9.81.010 (3).

“Comm un ist  par ty  de cl are d  a  sub ve rsiv e org ani za ti on .
“The communist party is a subversive organization within the 

purview of chapter 9.81 and membership in the communist party is 
a subversive activity thereunder.” Wash. Rev. Code §9.81.083.

2 Although the 1931 Act has not been the subject of previous 
challenge, an attack upon the 1955 loyalty statute was instituted 
by two of the appellants in the present case, Professors Howard 
Nostrand and Max Savelle, who brought a declaratory judgment 
action in the Superior Court of the State of Washington asking 
that Chapter 377, Laws of 1955, be declared unconstitutional and 
that its enforcement be enjoined. The Washington Supreme Court 
held that one section was unconstitutional but severable from the rest 
of the Act, whose validity was upheld. Nostrand v. Balmer, 53 
Wash. 2d 460, 335 P. 2d 10. On appeal to this Court the decision of 
the Washington court was vacated and the case remanded for a 
determination of whether employees who refused to sign the oath 
would be afforded a hearing at which they could explain or defend
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President, acting pursuant to directions of the Board of 
Regents, issued a memorandum to all University em-
ployees notifying them that they would be required to 
take an oath. Oath Form A * 3 requires all teaching per-

the reasons for their refusal. Nostrand v. Little, 362 U. S. 474. 
The Washington Supreme Court held upon remand that since Pro-
fessors Nostrand and Savelie were tenured professors the terms of 
their contracts and rules promulgated by the Board of Regents 
entitled them to a hearing. Nostrand v. Little, 58 Wash. 2d 111, 
361 P. 2d 551. This Court dismissed a further appeal, Nostrand v. 
Little, 368 U. S. 436. The issue we find dispositive of the case at 
bar was not presented to this Court in the above proceedings.

3 “Oath Form A
“STATE OF WASHINGTON

“Statement and Oath for Teaching Faculty 
of the University of Washington

“I, the undersigned, do solemnly swear (or affirm) that I will sup-
port the constitution and laws of the United States of America and 
of the state of Washington, and will by precept and example promote 
respect for the flag and the institutions of the United States of 
America and the state of Washington, reverence for law and order, 
and undivided allegiance to the government of the United States;

“I further certify that I have read the provisions of RCW 9.81.010 
(2), (3), and (5); RCW 9.81.060; RCW 9.81.070; and RCW 
9.81.083, which are printed on the reverse hereof; that I understand 
and am familiar with the contents thereof; that I am not a subversive 
person as therein defined; and

“I do solemnly swear (or affirm) that I am not a member of the 
Communist party or knowingly of any other subversive organization.

“I understand that this statement and oath are made subject to 
the penalties of perjury.

(sig na tu re )

(ti tl e an d  de pa rtme nt )
“Subscribed and sworn (or affirmed) to before me this..................

day of..................................................,19.........

NOTARY PUBLIC IN AND FOR THE STATE OF WASHING-
TON, RESIDING AT...........................................................................

[Footnote 3 is continued on p. 365~\
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sonnel to swear to the oath of allegiance set out above, to 
aver that they have read, are familiar with and under-
stand the provisions defining “subversive person” in the 
Subversive Activities Act of 1951 and to disclaim being a 
subversive person and membership in the Communist 
Party or any other subversive or foreign subversive or-
ganization. Oath Form B* 4 requires other state em-
ployees to subscribe to all of the above provisions except 
the 1931 oath. Both forms provide that the oath and

“(To be executed in duplicate, one copy to be retained by 
individual.)

“NOTE: Those desiring to affirm may strike the words 'swear’ 
and 'sworn to’ and substitute 'affirm’ and 'affirmed,’ respectively.”

4 “Oath Form B
“STATE OF WASHINGTON

“Statement and Oath for Staff of the University of Washington 
Other Than Teaching Faculty

“I certify that I have read the provisions of RCW 9.81.010 (2), 
(3), and (5); RCW 9.81.060; RCW 9.81.070; and RCW 9.81.083 
which are printed on the reverse hereof; that I understand and am 
familiar with the contents thereof; that I am not a subversive person 
as therein defined; and

“I do solemnly swear (or affirm) that I am not a member of the 
Communist party or knowingly of any other subversive organization.

“I understand that this statement and oath are made subject to 
the penalties of perjury.

(si gn at ur e )

(ti tl e  an d  de par tme nt  or  offi ce )

“Subscribed and sworn (or affirmed) to before me this..................
day of................................................... ,19.........

NOTARY PUBLIC IN AND FOR THE STATE OF WASH-
INGTON, RESIDING AT..................................................................

“(To be executed in duplicate, one copy to be retained by indi-
vidual.)

“NOTE: Those desiring to affirm may strike the words 'swear’ 
and 'sworn to’ and substitute 'affirm’ and 'affirmed,’ respectively.”
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statements pertinent thereto are made subject to the 
penalties of perjury.

Pursuant to 28 U. S. C. §§ 2281, 2284, a three-judge 
District Court was convened and a trial was had. That 
court determined that the 1955 oath and underlying stat-
utory provisions did not infringe upon any First and 
Fourteenth Amendment freedoms and were not unduly 
vague. In respect to the claim that the 1931 oath was 
unconstitutionally vague on its face, the court held that 
although the challenge raised a substantial constitutional 
issue, adjudication was not proper in the absence of pro-
ceedings in the state courts which might resolve or avoid 
the constitutional issue. The action was dismissed. 215 
F. Supp. 439. We noted probable jurisdiction because of 
the public importance of this type of legislation and the 
recurring serious constitutional questions which it pre-
sents. 375 U. S. 808. We reverse.

I.
Appellants contend in this Court that the oath require-

ments and the statutory provisions on which they are 
based are invalid on their face because their language is 
unduly vague, uncertain and broad. We agree with this 
contention and therefore, without reaching the numerous 
other contentions pressed upon us, confine our considera-
tions to that particular question.5

In Cramp v. Board of Public Instruction, 368 U. S. 278, 
the Court invalidated an oath requiring teachers and 
other employees of the State to swear that they had never 
lent their “aid, support, advice, counsel or influence to 
the Communist Party” because the oath was lacking in

5 Since the ground we find dispositive immediately affects the pro-
fessors and other state employees required to take the oath, and the 
interests of the students at the University in academic freedom are 
fully protected by a judgment in favor of the teaching personnel, 
we have no occasion to pass on the standing of the students to bring 
this suit.
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“terms susceptible of objective measurement” and failed 
to inform as to what the State commanded or forbade. 
The statute therefore fell within the compass of those 
decisions of the Court holding that a law forbidding or 
requiring conduct in terms so vague that men of common 
intelligence must necessarily guess at its meaning and 
differ as to its application violates due process of law. 
Connally v. General Construction Co., 269 U. S. 385; 
Lanzetta v. New Jersey, 306 U. S. 451; Joseph Burstyn, 
Inc., v. Wilson, 343 U. S. 495; United States v. Cardiff, 
344 U. S. 174; Champlin Refining Co. v. Corporation 
Comm’n of Oklahoma, 286 U. S. 210.

The oath required by the 1955 statute suffers from 
similar infirmities. A teacher must swear that he is 
not a subversive person: that he is not one who com-
mits an act or who advises, teaches, abets or advo-
cates by any means another person to commit or aid in 
the commission of any act intended to overthrow or alter, 
or to assist the overthrow or alteration, of the constitu-
tional form of government by revolution, force or vio-
lence. A subversive organization is defined as one which 
engages in or assists activities intended to alter or over-
throw the Government by force or violence or which has 
as a purpose the commission of such acts. The Com-
munist Party is declared in the statute to be a subversive 
organization, that is, it is presumed that the Party does 
and will engage in activities intended to overthrow the 
Government.6 Persons required to swear they under-

6 The drafters of the 1951 Subversive Activities Act stated to the 
Washington Legislature that “[t]he [Communist Party] dovetailed, 
nation-wide program is designed to . . . create unrest and civil strife, 
and impede the normal processes of state and national government, all 
to the end of weakening and ultimately destroying the United States 
as a constitutional republic and thereby facilitating the avowed 
Soviet purpose of substituting here a totalitarian dictatorship.” 
First Report of the Joint Legislative Fact-Finding Committee on 
Un-American Activities in Washington State, 1948, p. iv.

729-256 0-65-28
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stand this oath may quite reasonably conclude that any 
person who aids the Communist Party or teaches or ad-
vises known members of the Party is a subversive person 
because such teaching or advice may now or at some 
future date aid the activities of the Party. Teaching and 
advising are clearly acts, and one cannot confidently 
assert that his counsel, aid, influence or support which 
adds to the resources, rights and knowledge of the Com-
munist Party or its members does not aid the Party in 
its activities, activities which the statute tells us are all 
in furtherance of the stated purpose of overthrowing the 
Government by revolution, force, or violence. The ques-
tions put by the Court in Cramp may with equal force be 
asked here. Does the statute reach endorsement or sup-
port for Communist candidates for office? Does it reach 
a lawyer who represents the Communist Party or its 
members or a journalist who defends constitutional rights 
of the Communist Party or its members or anyone who 
supports any cause which is likewise supported by Com-
munists or.the Communist Party? The susceptibility of 
the statutory language to require forswearing of an 
undefined variety of “guiltless knowing behavior” is what 
the Court condemned in Cramp. This statute, like the 
one at issue in Cramp, is unconstitutionally vague.7

7 The contention that the Court found no constitutional difficulties 
with identical definitions of subversive person and subversive organi-
zations in Gerende v. Board of Supervisors, 341 U. S. 56, is without 
merit. It was forcefully argued in Gerende that candidates for state 
office in Maryland were required to take an oath incorporating a 
section of the Maryland statutes defining subversive person and or-
ganization in the identical terms challenged herein. But the Court 
rejected this interpretation of Maryland law and did not pass upon 
or approve the definitions of subversive person and organization con-
tained in the Maryland statutes. Instead it made very clear that 
the judgment below was affirmed solely on the basis that the actual 
oath to be imposed under Maryland law requires one to swear that 
he is not a person who is engaged “ ‘in the attempt to overthrow the
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The Washington statute suffers from additional diffi-
culties on vagueness grounds. A person is subversive not 
only if he himself commits the specified acts but if he 
abets or advises another in aiding a third person to com-
mit an act which will assist yet a fourth person in the 
overthrow or alteration of constitutional government. 
The Washington Supreme Court has said that knowledge 
is to be read into every provision and we accept this con-
struction. Nostrand v. Balmer, 53 Wash. 2d 460, 483- 
484, 335 P. 2d 10, 24; Nostrand v. Little, 58 Wash. 2d 111, 
123-124, 361 P. 2d 551, 559. But what is it that the 
Washington professor must “know”? Must he know 
that his aid or teaching will be used by another and 
that the person aided has the requisite guilty intent or 
is it sufficient that he know that his aid or teaching 
would or might be useful to others in the commission 
of acts intended to overthrow the Government? Is it 
subversive activity, for example, to attend and partici-
pate in international conventions of mathematicians and 
exchange views with scholars from Communist countries? 
What about the editor of a scholarly journal who an-
alyzes and criticizes the manuscripts of Communist 
scholars submitted for publication? Is selecting out-
standing scholars from Communist countries as visiting 
professors and advising, teaching, or consulting with 
them at the University of Washington a subversive ac-
tivity if such scholars are known to be Communists, or 
regardless of their affiliations, regularly teach students 

government by force or violence,’ and that he is not knowingly a 
member of an organization engaged in such an attempt.” Id., at 
56-57 (emphasis in original). The Court said: “At the bar of this 
Court the Attorney General of the State of Maryland declared that 
he would advise the proper authorities to accept an affidavit in these 
terms as satisfying in full the statutory requirement. Under these 
circumstances and with this understanding, the judgment of the 
Maryland Court of Appeals is Affirmed.” Id., at 57. 
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who are members of the Communist Party, which by 
statutory definition is subversive and dedicated to the 
overthrow of the Government?

The Washington oath goes beyond overthrow or altera-
tion by force or violence. It extends to alteration by 
“revolution” which, unless wholly redundant and its 
ordinary meaning distorted, includes any rapid or funda-
mental change. Would, therefore, any organization or 
any person supporting, advocating or teaching peaceful 
but far-reaching constitutional amendments be engaged 
in subversive activity? Could one support the repeal of 
the Twenty-second Amendment or participation by this 
country in a world government? 8

8 It is also argued that § 2 of the Smith Act, 18 U. S. C. § 2385, 
upheld over a vagueness challenge in Dennis v. United States, 341 
U. S. 494, proscribes the same activity in the same language as the 
Washington statute. This argument is founded on a misreading of 
§ 2 and Dennis v. United States, supra.

That section provides:
“Whoever knowingly or willfully advocates, abets, advises, or teaches 
the duty, necessity, desirability, or propriety of overthrowing or 
destroying the government of the United States or the government 
of any State ... by force or violence . . . .”
The convictions under this provision were sustained in Dennis, supra, 
on the construction that the statute means “teaching and advocacy 
of action for the accomplishment of [overthrowing or destroying 
organized government] by language reasonably and ordinarily calcu-
lated to incite persons to such action ... as speedily as circum-
stances would permit.” Id., at 511-512. In connection with the 
vagueness attack, it was noted that “[t]his is a federal statute which 
we must interpret as well as judge. Herein lies the fallacy of reli-
ance upon the manner in which this Court has treated judgments 
of state courts. . . .” Id., at 502.

In reversing convictions under this section in Yates v. United 
States, 354 U. S. 298, the Court made quite clear exactly what all 
the above terms do and do not proscribe: “[T]he Smith Act reaches 
only advocacy of action for the overthrow of government by force 
and violence.” Id., at 324.
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II.
We also conclude that the 1931 oath offends due process 

because of vagueness. The oath exacts a promise that 
the affiant will, by precept and example, promote respect 
for the flag and the institutions of the United States and 
the State of Washington. The range of activities which 
are or might be deemed inconsistent with the required 
promise is very wide indeed. The teacher who refused 
to salute the flag or advocated refusal because of religious 
beliefs might well be accused of breaching his promise. 
Cf. West Virginia State Board of Education v. Barnette, 
319 U. S. 624. Even criticism of the design or color 
scheme of the state flag or unfavorable comparison of it 
with that of a sister State or foreign country could be 
deemed disrespectful and therefore violative of the oath. 
And what are “institutions” for the purposes of this oath? 
Is it every “practice, law, custom, etc., which is a material 
and persistent element in the life or culture of an orga-
nized social group” or every “established society or cor-
poration,” every “establishment, especially] one of a 
public character”?9 The oath may prevent a professor 
from criticizing his state judicial system or the Supreme 
Court or the institution of judicial review. Or it might 
be deemed to proscribe advocating the abolition, for 
example, of the Civil Rights Commission, the House 
Committee on Un-American Activities, or foreign aid.

It is likewise difficult to ascertain what might be done 
without transgressing the promise to “promote . . . un-
divided allegiance to the government of the United 
States.” It would not be unreasonable for the serious- 
minded oathtaker to conclude that he should dispense 
with lectures voicing far-reaching criticism of any old or 
new policy followed by the Government of the United 

9 Webster’s New Int. Dictionary (2d ed.), at 1288.
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States. He could find it questionable under this lan-
guage to ally himself with any interest group dedicated 
to opposing any current public policy or law of the Fed-
eral Government, for if he did, he might well be accused 
of placing loyalty to the group above allegiance to the 
United States.

Indulging every presumption of a narrow construction 
of the provisions of the 1931 oath, consistent, however, 
with a proper respect for the English language, we cannot 
say that this oath provides an ascertainable standard of 
conduct or that it does not require more than a State may 
command under the guarantees of the First and Four-
teenth Amendments.

As in Cramp v. Board of Public Instruction, “[t]he vice 
of unconstitutional vagueness is further aggravated 
where, as here, the statute in question operates to inhibit 
the exercise of individual freedoms affirmatively protected 
by the Constitution.” 368 U. S. 278, 287. We are deal-
ing with indefinite statutes whose terms, even narrowly 
construed, abut upon sensitive areas of basic First Amend-
ment freedoms. The uncertain meanings of the oaths re-
quire the oath-taker—teachers and public servants—to 
“steer far wider of the unlawful zone,” Speiser v. Randall, 
357 U. S. 513, 526, than if the boundaries of the forbidden 
areas were clearly marked. Those with a conscientious 
regard for what they solemnly swear or affirm, sensitive to 
the perils posed by the oath’s indefinite language, avoid 
the risk of loss of employment, and perhaps profession, 
only by restricting their conduct to that which is unques-
tionably safe. Free speech may not be so inhibited.10

10 “The maintenance of the opportunity for free political discussion 
to the end that government may be responsive to the will of the 
people and that changes may be obtained by lawful means, an oppor-
tunity essential to the security of the Republic, is a fundamental 
principle of our constitutional system. A statute which upon its 
face ... is so vague and indefinite as to permit the punishment of
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Smith v. California, 361 U. S. 147; Stromberg v. Cali-
fornia, 283 U. S. 359, 369. See also Herndon v. Lowry, 
301 U. S. 242; Thornhill v. Alabama, 310 U. S. 88; and 
Winters v. New York, 333 U. S. 507.

III.
The State labels as wholly fanciful the suggested pos-

sible coverage of the two oaths. It may well be cor-
rect, but the contention only emphasizes the difficulties 
with the two statutes; for if the oaths do not reach some 
or any of the behavior suggested, what specific conduct 
do the oaths cover? Where does fanciful possibility end 
and intended coverage begin?

It will not do to say that a prosecutor’s sense of fair-
ness and the Constitution would prevent a successful 
perjury prosecution for some of the activities seemingly 
embraced within the sweeping statutory definitions. The 
hazard of being prosecuted for knowing but guiltless 
behavior nevertheless remains. “It would be blinking 
reality not to acknowledge that there are some among 
us always ready to affix a Communist label upon those 
whose ideas they violently oppose. And experience 
teaches us that prosecutors too are human.” Cramp, 
supra, at 286-287. Well-intentioned prosecutors and ju-
dicial safeguards do not neutralize the vice of a vague law. 
Nor should we encourage the casual taking of oaths by 
upholding the discharge or exclusion from public employ-

the fair use of this opportunity is repugnant to the guaranty of liberty 
contained in the Fourteenth Amendment.” Stromberg v. California. 
283 U. S. 359, 369. “[S]tatutes restrictive of or purporting to place 
limits to those [First Amendment] freedoms must be narrowly drawn 
to meet the precise evil the legislature seeks to curb . . . and . . . 
the conduct proscribed must be defined specifically so that the person 
or persons affected remain secure and unrestrained in their rights to 
engage in activities not encompassed by the legislation.” United 
States n . Congress of Industrial Organizations, 335 U. S. 106, 141-142 
(Rutledge, J., concurring).

i
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ment of those with a conscientious and scrupulous regard 
for such undertakings.

It is further argued, however, that, notwithstanding the 
uncertainties of the 1931 oath and the statute on which 
it is based, the oath does not offend due process because 
the vagaries are contained in a promise of future conduct, 
the breach of which would not support a conviction for 
perjury. Without the criminal sanctions, it is said, one 
need not fear taking this oath, regardless of whether he 
understands it and can comply with its mandate, however 
understood. This contention ignores not only the effect 
of the oath on those who will not solemnly swear unless 
they can do so honestly and without prevarication and 
reservation, but also its effect on those who believe the 
written law means what it says. Oath Form A contains 
both oaths, and expressly requires that the signer “under-
stand that this statement and oath are made subject to 
the penalties of perjury.” Moreover, Wash. Rev. Code 
§ 9.72.030 provides that “[e]very person who, whether 
orally or in writing . . . shall knowingly swear falsely con-
cerning any matter whatsoever” commits perjury in the 
second degree. Even if it can be said that a conviction 
for falsely taking this oath would not be sustained, the 
possibility of a prosecution cannot be gainsaid. The State 
may not require one to choose between subscribing to an 
unduly vague and broad oath, thereby incurring the like-
lihood of prosecution, and conscientiously refusing to take 
the oath with the consequent loss of employment, and per-
haps profession, particularly where “the free dissemina-
tion of ideas may be the loser.” Smith v. California, 361 
U. S. 147, 151. “It is not the penalty itself that is 
invalid but the exaction of obedience to a rule or stand-
ard that is so vague and indefinite as to be really no rule 
or standard at all.” Champlin Refg. Co. v. Corporation 
Comm’n of Oklahoma, 286 U. S. 210, 243; cf. Small Co. 
v. American Refg. Co., 267 U. S. 233.
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IV.
We are asked not to examine the 1931 oath statute 

because, although on the books for over three decades, it 
has never been interpreted by the Washington courts. 
The argument is that ever since Railroad Comm’n v. 
Pullman Co., 312 U. S. 496, the Court on many occa-
sions has ordered abstention where state tribunals were 
thought to be more appropriate for resolution of complex 
or unsettled questions of local law. A. F. L. v. Watson, 
327 U. S. 582; Spector Motor Service v. McLaughlin, 323 
U. S. 101; Harrison v. NAACP, 360 U. S. 167. Because 
this Court ordinarily accepts the construction given a 
state statute in the local courts and also presumes that the 
statute will be construed in such a way as to avoid the 
constitutional question presented, Fox v. Washington, 
236 U. S. 273; Poulos v. New Hampshire, 345 U. S. 395, 
an interpretation of the 1931 oath in the Washington 
courts in light of the vagueness attack may eliminate the 
necessity of deciding this issue.

We are not persuaded. The abstention doctrine is not 
an automatic rule applied whenever a federal court is 
faced with a doubtful issue of state law; it rather 
involves a discretionary exercise of a court’s equity 
powers. Ascertainment of whether there exist the “spe-
cial circumstances,” Propper v. Clark, 337 U. S. 472, pre-
requisite to its application must be made on a case-by- 
case basis. Railroad Comm’n v. Pullman Co., 312 U. S. 
496, 500; NAACP v. Bennett, 360 U. S. 471.11 Those 
special circumstances are not present here. We doubt, 
in the first place, that a construction of the oath 
provisions, in light of the vagueness challenge, would 

11 “When the validity of a state statute, challenged under the United 
States Constitution, is properly for adjudication before a United 
States District Court, reference to the state courts for construction 
of the statute should not automatically be made.” NAACP v. Ben-
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avoid or fundamentally alter the constitutional issue 
raised in this litigation. See Chicago v. Atchison, T. &
S. F. R. Co., 357 U. S. 77. In the bulk of abstention cases 
in this Court,* 12 including those few cases where vagueness 
was at issue,13 the unsettled issue of state law principally

nett, 360 U. S. 471. See also United States v. Livingston, 179 F. 
Supp. 9, 12-13 (D. C. E. D. S. C.), aff’d, Livingston v. United States, 
364 U.S. 281: “Though never interpreted by a state court, if a state 
statute is not fairly subject to an interpretation which will avoid or 
modify the federal constitutional question, it is the duty of a federal 
court to decide the federal question when presented to it.” Shelton 
v. McKinley, 174 F. Supp. 351 (D. C. E. D. Ark.) (abstention inap-
propriate where there are no substantial problems of statutory con-
struction and delay would prejudice constitutional rights); All Amer-
ican Airways v. Village of Cedarhurst, 201 F. 2d 273 (C. A. 2d Cir.); 
Sterling Drug v. Anderson, 127 F. Supp. 511, 513 (D. C. E. D. 
Tenn.).

12 See, e. g., Railroad Comm’n of Texas v. Pullman Co., 312 U. S. 
496; Chicago v. Fieldcrest Dairies, Inc., 316 U. S. 168; Spector 
Motor Service, Inc., v. McLaughlin, 323 U. S. 101; Alabama State 
Federation of Labor v. McAdory, 325 U. S. 450; American Fed-
eration of Labor v. Watson, 321 U. S. 582; Stainback v. Mo Hock 
Ke Lok Po, 336 U. S. 368; Shipman v. DuPre, 339 U. S. 321; 
Albertson v. Millard, 345 U. S. 242; Leiter Minerals, Inc., v. United 
States, 352 U. S. 220; Government & Civic Employees Organizing 
Committee, C. I. O., n . Windsor, 353 U. S. 364; City of Meridian v. 
Southern Bell Tel. & Tel. Co., 358 U. S. 639.

13 In Musser v. Utah, 333 U. S. 95, the appellants were convicted 
of committing “acts injurious to public morals.” The vagueness 
challenge to the statute, either as applied or on its face, was raised 
for the first time in oral argument before this Court, and the 
Court vacated the conviction and remanded for a determination of 
whether the conviction for urging persons to commit polygamy 
rested solely on this broad-challenged provision. In Albertson v. 
Millard, 345 U. S. 242, the Communist Party of the State of Michi-
gan and its secretary sought to enjoin on several constitutional 
grounds the application to them of a state statute, five days after 
its passage, requiring registration, under pain of criminal penalties, 
of “any organization which is substantially directed, dominated or 
controlled by the Union of Soviet Socialist Republics or its satellites, 
or which . . . acts to further, the world communist movement” and 
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concerned the applicability of the challenged statute to a 
certain person or a defined course of conduct, whose reso-
lution in a particular manner would eliminate the con-
stitutional issue and terminate the litigation. Here the 

of members of such an organization. They argued that the defini-
tions were vague and failed to inform them if a local Communist 
organization and its members were required to register. The lower 
court took judicial notice of the fact that the Communist Party of 
the United States, with whom the local party was associated, was a 
part of the world Communist movement dominated by the Soviet 
Union, and held the statute constitutional in all other respects. This 
Court vacated the judgment and declined to pass on the appellants’ 
constitutional claims until the Michigan courts, in a suit already 
pending, construed the statutory terms and determined if they re-
quired the local Party and its secretary, without more, to register. 
The approach was that the constitutional claims, including the one 
founded on vagueness, would be wholly eliminated if the statute, 
as construed by the state court, did not require all local Communist 
organizations without substantial ties to a foreign country and their 
members to register. Stated differently, the question was whether 
this statute applied to these plaintiffs, a question to be authoritatively 
answered in the state courts.

In Harrison v. NAACP, 360 U. S. 167, the NAACP and the 
NAACP Legal Defense and Education Fund sought a declaratory 
judgment and injunction on several constitutional grounds in respect 
to numerous recently enacted state statutes. The lower court en-
joined the implementation of three statutes, including one provision 
on vagueness grounds, and ordered abstention as to two others, 
finding them ambiguous. This Court ordered abstention as to all 
the statutes, finding that they were all susceptible of constructions 
that would limit or eliminate their effect on the litigative and legal 
activities of the NAACP and construction might thereby eliminate 
the necessity for passing on the many constitutional questions raised. 
The vagueness issue, for example, would not require adjudication if 
the state courts found that the challenged provisions did not restrict 
the activities of the NAACP or require the NAACP to register. Un-
like the instant case, the necessity for deciding the federal constitu-
tional issues in the above and other abstention cases turned on 
whether the restrictions or requirements of an uncertain or unclear 
state statute were imposed on the persons bringing the action or on 
their activities as defined in the complaint.
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uncertain issue of state law does not turn upon a choice 
between one or several alternative meanings of a state 
statute. The challenged oath is not open to one or a few 
interpretations, but to an indefinite number. There is 
no uncertainty that the oath applies to the appellants and 
the issue they raise is not whether the oath permits them 
to engage in certain definable activities. Rather their 
complaint is that they, about 64 in number, cannot under-
stand the required promise, cannot define the range of 
activities in which they might engage in the future, and 
do not want to forswear doing all that is literally or 
arguably within the purview of the vague terms. In 
these circumstances it is difficult to see how an abstract 
construction of the challenged terms, such as precept, 
example, allegiance, institutions, and the like, in a declar-
atory judgment action could eliminate the vagueness 
from these terms. It is fictional to believe that anything 
less than extensive adjudications, under the impact of 
a variety of factual situations, would bring the oath 
within the bounds of permissible constitutional certainty. 
Abstention does not require this.

Other considerations also militate against abstention 
here. Construction of this oath in the state court, ab-
stractly and without reference to concrete, particularized 
situations so necessary to bring into focus the impact of 
the terms on constitutionally protected rights of speech 
and association, Ashwander v. Tennessee Valley Author-
ity, 297 U. S. 288, 341 (Brandeis, J, concurring), would 
not only hold little hope of eliminating the issue of vague-
ness but also would very likely pose other constitutional 
issues for decision, a result not serving the abstention-
justifying end of avoiding constitutional adjudication.

We also cannot ignore that abstention operates to re-
quire piecemeal adjudication in many courts, England v. 
Louisiana State Board of Medical Examiners, 375 U. S. 
411, thereby delaying ultimate adjudication on the merits
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for an undue length of time, England, supra; Spector, 
supra; Government & Civic Employees Organizing Com-
mittee v. Windsor, 353 U. S. 364,14 a result quite costly 
where the vagueness of a state statute may inhibit the 
exercise of First Amendment freedoms. Indeed the 1955 
subversive person oath has been under continuous consti-
tutional attack since at least 1957, Nostrand v. Balmer, 53 
Wash. 2d 460, 463, 335 P. 2d 10, 12, and is now before this 
Court for the third time. Remitting these litigants to 
the state courts for a construction of the 1931 oath would 
further protract these proceedings, already pending for 
almost two years, with only the likelihood that the case, 
perhaps years later, will return to the three-judge Dis-
trict Court and perhaps this Court for a decision on the 
identical issue herein decided. See Chicago v. Atchison,
T. cfe S. F. R. Co., 357 U. S. 77, 84; Public Utilities 
Comm’n of Ohio v. United Fuel Co., 317 U. S. 456.15 
Meanwhile, where the vagueness of the statute deters 
constitutionally protected conduct, “the free dissemina-
tion of ideas may be the loser.” Smith v. California, 361
U. S. 147, 151.

V.

As in Cramp v. Board of Public Instruction, supra, we 
do not question the power of a State to take proper meas-
ures safeguarding the public service from disloyal con-

14 See Clark, Federal Procedural Reform and States’ Rights, 40 
Tex. L. Rev. 211 (1961); Note, 73 Harv. L. Rev. 1358, 1363 (1960).

15 “Where the disposition of a doubtful question of local law might 
terminate the entire controversy and thus make it unnecessary to 
decide a substantial constitutional question, considerations of equity 
justify a rule of abstention. But where, as here, no state court 
ruling on local law could settle the federal questions that necessarily 
remain, and where, as here, the litigation has already been in the 
federal courts an inordinately long time, considerations of equity re-
quire that the litigation be brought to an end as quickly as possible.” 
317 U. S. 456, at 463.
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duct. But measures which purport to define disloyalty 
must allow public servants to know what is and is not 
disloyal. “The fact . . . that a person is not compelled 
to hold public office cannot possibly be an excuse for bar-
ring him from office by state-imposed criteria forbidden 
by the Constitution.” Torcaso v. Watkins, 367 U. S. 488, 
495-496.

Reversed.

Mr . Justice  Clark , whom Mr . Just ice  Harlan  joins, 
dissenting.

The Court strikes down, as unconstitutionally vague, 
two Acts of the State of Washington. The first, the Act 
of 1955, requires every state employee to swear or affirm 
that he is not a “subversive person” as therein defined. 
The second, the Act of 1931, which requires that another 
oath be taken by teachers, is declared void without the 
benefit of an opinion of either a state or federal court. I 
dissent as to both, the first on the merits, and the latter, 
because the Court refuses to afford the State an oppor-
tunity to interpret its own law.

I.
The Court says that the Act of 1955 is void on its face 

because it is “unduly vague, uncertain and broad.” The 
Court points out that the oath requires a teacher to 
“swear that he is not a subversive person: that he is not 
one who commits an act or who advises, teaches, abets or 
advocates by any means another person to commit or aid 
in the commission of any act intended to overthrow or 
alter, or to assist the overthrow or alteration, of the con-
stitutional form of government by revolution, force or 
violence.” The Court further finds that the Act declares 
the Communist Party to be a subversive organization. 
From these premises, the Court then reasons that under 
the 1955 Act “any person who aids the Communist Party
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or teaches or advises known members of the Party is a 
subversive person” because “at some future date” such 
teaching may aid the activities of the Party. This rea-
soning continues with the assertion that “one cannot con-
fidently assert that his counsel, aid, influence or support 
which adds to the resources, rights and knowledge of the 
Communist Party or its members does not aid the 
Party ... in furtherance of the stated purpose of over-
throwing the Government by revolution, force, or vio-
lence.” The Court then interrogates itself: Does the 
statute reach “endorsement or support for Communist 
candidates for office? ... a lawyer who represents the 
Communist Party or its members? . . . [defense of the] 
constitutional rights of the Communist Party or its 
members . . . [or support of] any cause which is like-
wise supported by Communists or the Communist 
Party?” Apparently concluding that the answers to 
these questions are unclear, the Court then declares the 
Act void, citing Cramp v. Board of Public Instruction, 
368 U. S. 278 (1961). Let us take up this reasoning in 
reverse order.

First, Cramp is not apposite. The majority has failed 
to recognize that the statute in Cramp required an oath 
of much broader scope than the one in the instant case: 
Cramp involved an oath “that I have not and will not 
lend my aid, support, advice, counsel or influence to the 
Communist Party . . . .” That oath was replete with 
defects not present in the Washington oath. As Mr . 
Justic e Stewar t  pointed out in Cramp:

“The provision of the oath here in question, it is to 
be noted, says nothing of advocacy of violent over-
throw of state or federal government. It says noth-
ing of membership or affiliation with the Communist 
Party, past or present. The provision is completely 
lacking in these or any other terms susceptible of 
objective measurement.” At 286.



382 OCTOBER TERM, 1963.

Cla rk , J., dissenting. 377 U. S.

These factors which caused the Court to find the Cramp 
oath unconstitutionally vague are clearly not present in 
the Washington oath. Washington’s oath proscribes only 
the commission of an act of overthrow or alteration of the 
constitutional form of government by revolution, force or 
violence; or advising, teaching, abetting or advocating 
by any means another person to commit or aid in the 
commission of any act intended to overthrow or alter or 
to assist the overthrow or alteration of the constitutional 
form of government by revolution, force or violence. 
The defects noted by the Court when it passed on the 
Cramp oath have been cured in the Washington statute.

It is strange that the Court should find the language of 
this statute so profoundly vague when in 1951 it had no 
such trouble with the identical language presented by 
another oath in Gerende v. Board of Supervisors of Elec-
tions, 341 U. S. 56. There, the constitutionality of 
Maryland’s Ober Law, written in language identical to 
Washington’s 1955 Act, was affirmed by a unanimous 
Court against the same attack of vagueness. It is unfor-
tunate that Gerende is overruled so quickly.*  Other state 
laws have been copied from the Maryland Act—just as 
Washington’s 1955 Act was—primarily because of our 
approval of it, and now this Court would declare them 
void. Such action cannot command the dignity and 
respect due to the judicial process. It is, of course, ab-
surd to say that, under the words of the Washington Act,

*It has been contended that the crucial section of Maryland’s Ober 
Act, that which is identical to the Washington Act, was not before 
the Court in Gerende, but a review of the record in that case conclu-
sively demonstrates to the contrary. Further, while the Gerende 
opinion was stated with a qualification, the fact remains that the 
Court approved the judgment of the Maryland court and rejected 
the argument that the Act was unconstitutionally vague.
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a professor risks violation when he teaches German, Eng-
lish, history or any other subject included in the curricu-
lum for a college degree, to a class in which a Communist 
Party member might sit. To so interpret the language 
of the Act is to extract more sunbeams from cucumbers 
than did Gulliver’s mad scientist. And to conjure up 
such ridiculous questions, the answers to which we all 
know or should know are in the negative, is to build up a 
whimsical and farcical straw man which is not only grim 
but Grimm.

In addition to the Ober Law the Court has also found 
that other statutes using similar language were not vague. 
An unavoidable example is the Smith Act which we 
upheld against an attack based on vagueness in the land-
mark case of Dennis v. United States, 341 U. S. 494 
(1951). The critical language of the Smith Act is again 
in the same words as the 1955 Washington Act.

“Whoever knowingly or willfully advocates, abets, 
advises, or teaches the duty, necessity, desirability, or 
propriety of overthrowing or destroying the gov-
ernment of the United States . . . .” 18 U. S. C.
§ 2385. (Emphasis supplied.)

The opinion of the Court in Dennis uses this language in 
discussing the vagueness claim:

“We agree that the standard as defined is not a 
neat, mathematical formulary. Like all verbaliza-
tions it is subject to criticism on the score of 
indefiniteness. . . . We think [the statute] well 
serves to indicate to those who would advocate con-
stitutionally prohibited conduct that there is a line 
beyond which they may not go—a line which they, 
in full knowledge of what they intend and the cir-
cumstances in which their activity takes place, will 
well appreciate and understand.” At 515-516.

729-256 0-65-29
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It appears to me from the statutory language that Wash-
ington’s 1955 Act is much more clear than the Smith Act. 
Still the Court strikes it down. Where does this leave 
the constitutionality of the Smith Act?

II.
Appellants make other claims. They say that the 

1955 Act violates their rights of association and free 
speech as guaranteed by the First and Fourteenth Amend-
ments. But in light of Königsberg v. State Bar of Cal-
ifornia, 366 U. S. 36 (1961); In re Anastaplo, 366 U. S. 
82 (1961); Adler v. Board of Education, 342 U. S. 485 
(1952); Garner v. Board of Public Works, 341 U. S. 716 
(1951); and American Communications Assn. n . Douds, 
339 U. S. 382 (1950), this claim is frivolous. Likewise in 
view of the decision of Washington’s highest court that 
tenured employees would be entitled to a hearing, Nos-
trand v. Little, 58 Wash. 2d 111, 131, 361 P. 2d 551, 563, 
the due process claim is without foundation. This con-
clusion would also apply to those employees without 
tenure, since they would be entitled to a hearing under 
Washington’s Civil Service Act, Rev. Code Wash. § 41.04 
et seq. and its Administrative Procedure Act, Rev. Code 
Wash. § 34.04.010 et seq.

III.
The Supreme Court of Washington has never construed 

the oath of allegiance required by the 1931 Act. I agree 
with the District Court that Washington’s highest court 
should be afforded an opportunity to do so. As the 
District Court said:

“The granting or withholding of equitable or 
declaratory relief in federal court suits which seek to 
limit or control state action is committed to the sound 
discretion of the court. Accordingly, in the absence
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of a concrete factual showing that any plaintiff or 
any member of the classes of state employees here 
represented has suffered actual injury by reason of 
the application of the oath of allegiance statute 
(Chapter 103, Laws of 1931) this court will decline 
to render a declaratory judgment as to the constitu-
tionality of that statute in advance of an authori-
tative construction by the Washington Supreme 
Court.” 215 F. Supp. 439, 455.

For these reasons, I dissent.
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HUDSON DISTRIBUTORS, INC., v. ELI LILLY & CO.

APPEAL FROM THE SUPREME COURT OF OHIO.

No. 490. Argued April 30, 1964.—Decided June 1, 1964*

Under the McGuire Act a trademark owner may, where sanctioned 
by a state fair-trade act, enforce a minimum retail price established 
by written agreements with some retailers in the State against a 
notified retailer who has not signed such an agreement. Pp. 
386-395.

174 Ohio St. 487, 190 N. E. 2d 460, affirmed.

Myron N. Krotinger argued the cause for appellant in 
both cases. With him on the briefs were Leonard Lane 
and Morton L. Stone.

Ralph M. Carson argued the cause for appellee in No.
489. With him on the brief was Henry L. King.

Everett I. Willis argued the cause for appellee in No.
490. With him on the brief was Louis S. Peirce.

Briefs of. amici curiae, urging affirmance, were filed by 
James A. Gorrell for Corning Glass Works et al., and by 
R. W. Kilbourne for Ohio Hardware Association et al.

Mr . Just ice  Goldberg  delivered the opinion of the 
Court.

These appeals raise the question of whether the 
McGuire Act, 66 Stat. 631, 15 U. S. C. §§ 45 (a)(l)-(5), 
permits the application and enforcement of the Ohio Fair 
Trade Act against appellant in support of appellees’ sys-
tems of retail price maintenance. For the reasons stated 
below, we hold that the Ohio Act, as applied to the facts 
of these cases, comes within the provisions of the McGuire 
Act exempting certain resale price systems from the

*Together with No. 489, Hudson Distributors, Inc., v. Upjohn 
Company, also on appeal from the same court, argued April 29, 1964.
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prohibitions of the Sherman Act, 26 Stat. 209, 15 
U. S. C. § 1 et seq.

The two appeals, one involving The Upjohn Co. and 
one involving Eli Lilly & Co., were considered together 
in the Ohio courts.1 For simplicity we state only the 
facts of the Lilly case. Appellant, Hudson Distributors, 
Inc., owns and operates a retail drug chain in Cleveland, 
Ohio. Appellee, Eli Lilly & Co., manufactures pharma-
ceutical products bearing its trademarks and trade names. 
Lilly sells its products directly to wholesalers and makes 
no sales to retailers. Hudson purchases Lilly brand 
products from Regal D. S., Inc., a Michigan wholesaler.

In June 1959, the Ohio Legislature enacted a new Fair 
Trade Act, Ohio Revised Code §§ 1333.27-1333.34. Sub-
sequently Lilly sent letters to all Ohio retailers of Lilly 
products, including Hudson, to notify them of Lilly’s 
intention to establish minimum retail resale prices for its 
trademarked products pursuant to the new Ohio Act and 
to invite the retailers to enter into written fair-trade con-
tracts. More than 1,400 Ohio retailers of Lilly products 
(about 65% of all the retail pharmacists in Ohio) signed 
fair-trade contracts with Lilly. Hudson, however, re-
fused to enter into a written contract with Lilly and 
ignored the specified minimum resale prices. Lilly for-
mally notified Hudson that the Ohio Act required Hud-
son to observe the minimum retail resale prices for Lilly 
commodities. Hudson, nevertheless, continued to pur-
chase and then to resell Lilly products at less than the 
stipulated minimum retail resale prices.

Hudson thereupon filed a petition in the Court of Com-
mon Pleas for Cuyahoga County, Ohio, for a judgment 
declaring the Ohio Act invalid under the State Constitu-

1The Supreme Court of Ohio stated: “The facts in both cases are 
similar and the law applicable is the same. The appeals will be 
treated together, since the assignments of errors in both cases are 
exactly the same.” 174 Ohio St. 487, 190 N. E. 2d 460.
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tion and federal law. Lilly answered and cross-peti-
tioned for enforcement of the Ohio Act against Hudson. 
The Court of Common Pleas held the Ohio Act uncon-
stitutional under the State Constitution. On appeal, the 
Court of Appeals for Cuyahoga County, after discussing 
the federal and state legislation, 117 Ohio App. 207, 176 
N. E. 2d 236, reversed the trial court and entered a judg-
ment declaring that the Ohio Act was not “in violation 
of the Constitution of the State of Ohio nor of the 
Constitution of the United States . . . .” The court 
remanded the case “for further proceedings according to 
law with respect to the cross-petition . ...”2 On fur-
ther appeal, the Supreme Court of Ohio affirmed 3 the

2 Hudson, in its second amended answer to the cross-petition, 
allegedly raised the following defenses:

“(1) Hudson did not wilfully resell at less than Lilly’s fair trade 
prices;

“(2) Lilly, a foreign corporation, was not properly licensed to 
transact business in the State of Ohio;

“(3) paragraph 6 of Lilly’s fair trade contract [which provides 
that: “Retailer agrees not to knowingly sell any of Manufacturer’s 
‘Identified Commodities’ to any dealer who fails to observe the mini-
mum retail resale prices established under Paragraph 3 hereof”] 
compelled retailers to enter into unlawful horizontal price fixing 
agreements in violation of Section 1 of the Sherman Anti-Trust 
Act . . . ;

“(4) Lilly was not uniformly enforcing its fair trade program on 
trade-marked commodities in Ohio; and

“(5) Lilly modified its fair trade program by abandoning enforce-
ment on its prescription products in Ohio.”
The issues on the cross-petition are pending in the Court of Com-
mon Pleas, Cuyahoga County; further proceedings have been stayed 
by that court pending the outcome of this appeal.

3 The decision was affirmed by a 3-to-4 vote. The Ohio Constitu-
tion, Art. IV, §2, provides: “No law shall be held unconstitutional 
and void by the supreme court without the concurrence of at least 
all but one of the judges, except in the affirmance of a judgment of 
the court of appeals declaring a law unconstitutional and void.”
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judgment of the Court of Appeals.4 174 Ohio St. 487, 
190 N. E. 2d 460. This Court noted probable jurisdiction. 
375 U. S. 938, 939.

Hudson contends that the provisions of the Ohio Act 
under which Lilly established minimum resale prices are 
not authorized by the McGuire Act, 66 Stat. 631, 15 
U. S. C. §§ 45 (a)(l)-(5).5 Section 2 of the McGuire 
Act provides in pertinent part as follows:

“Nothing contained in this section or in any of 
the Antitrust Acts shall render unlawful any con-
tracts or agreements prescribing minimum or stipu-
lated prices, . . . when contracts or agreements of 
that description are lawful as applied to intrastate 
transactions under any statute, law, or public policy 
now or hereafter in effect in any State . . . .”

Section 3 of the McGuire Act reads as follows:
“Nothing contained in this section or in any of 

the Antitrust Acts shall render unlawful the exercise 
or the enforcement of any right or right of action 
created by any statute, law, or public policy now or 
hereafter in effect in any State, Territory, or the 
District of Columbia, which in substance provides 
that willfully and knowingly advertising, offering for 

4 The fact that separate and unresolved issues are pending in the 
Ohio courts and subject to “further proceedings” therein on the cross-
petition does not render the judgment of the Ohio Supreme Court 
on the issue here considered and decided nonfinal or unappealable 
within the meaning of 28 U. S. C. § 1257. Cf. Local No. J$8 Con-
struction & General Laborers’ Union, AFL-CIO, v. Curry, 371 U. S. 
542, 548-552; Mercantile Nat. Bank v. Langdeau, 371 U. S. 555, 
557-558.

5 The McGuire Act amended § 5 (a) of the Federal Trade Com-
mission Act, as amended. Section 5 (a) (2) of the latter statute as 
thus amended, 15 U. S. C. §45 (a)(2), is referred to herein simply 
as Section 2 of the McGuire Act, and §5 (a)(3), 15 U. S. C. §45 
(a)(3), is referred to as Section 3 of the McGuire Act.
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sale, or selling any commodity at less than the price 
or prices prescribed in such contracts or agreements 
whether the person so advertising, offering for sale, 
or selling is or is not a party to such a contract or 
agreement, is unfair competition and is actionable 
at the suit of any person damaged thereby.”

Before the enactment of the McGuire Act, this Court 
in 1951 in Schwegmann Bros. v. Calvert Distillers Corp., 
341 U. S. 384, considered whether the Miller-Tydings Act, 
50 Stat. 693, 15 U. S. C. § 1, removed from the prohibi-
tion of the Sherman Act, 26 Stat. 209, 15 U. S. C. § 1 et 
seq., a state statute which authorized a trademark owner, 
by notice, to require a retailer who had not executed a 
written contract to observe resale price maintenance. 
Respondents in that case argued that since the Sherman 
Act outlawed “contracts” in restraint of trade and since 
the Miller-Tydings amendment to the Sherman Act 
excepted “contracts or agreements prescribing minimum 
prices for the resale” of a commodity where such contracts 
or agreements were lawful under state law, the Miller- 
Tydings Act therefore immunized all arrangements in-
volving resale price maintenance authorized by state law. 
341 U. S., at 387. After examining the history of the 
Miller-Tydings Act, the Court concluded that Congress 
had intended the words “contracts or agreements” as 
contained in that Act to be used “in their normal and 
customary meaning,” id., at 388, and to cover only 
arrangements whereby the retailer voluntarily agreed to 
be bound by the resale price restrictions. The Court 
held therefore that the state resale price maintenance law 
could not be applied to nonsigners—“recalcitrants . . . 
dragged in by the heels and compelled to submit to price 
fixing.” Id., at 390. The Court stated that:

“It should be remembered that it was the state 
laws that the federal law was designed to accommo-
date. Federal regulation was to give way to state
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regulation. When state regulation provided for re-
sale price maintenance by both those who contracted 
and those who did not, and the federal regulation 
was relaxed only as respects ‘contracts or agree-
ments,’ the inference is strong that Congress left the 
noncontracting group to be governed by preexisting 
law.” Id., at 395.

Shortly after the Schwegmann decision, Congress passed 
the McGuire Act,6 66 Stat. 631, 15 U. S. C. §§ 45 (a) 
(l)-(5). The Report of the House Committee on Inter-
state and Foreign Commerce, which accompanied the 
McGuire Act, declared that:

“The primary purpose of the [McGuire] bill is to 
reaffirm the very same proposition which, in the com-
mittee’s opinion, the Congress intended to enact into 
law when it passed the Miller-Tydings Act . . . , 
to the effect that the application and enforcement 
of State fair-trade laws—including the nonsigner 
provisions of such laws—with regard to interstate 
transactions shall not constitute a violation of the 
Federal Trade Commission Act or the Sherman 
Antitrust Act. This reaffirmation is made neces-
sary because of the decision of a divided Supreme 
Court in Schwegmann v. Calvert Distillers Corpora-

6 The purpose of the McGuire Act is stated in its preamble: 
“Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That it is the pur-
pose of this Act to protect the rights of States under the United 
States Constitution to regulate their internal affairs and more particu-
larly to enact statutes and laws, and to adopt policies, which authorize 
contracts and agreements prescribing minimum or stipulated prices 
for the resale of commodities and to extend the minimum or stipu-
lated prices prescribed by such contracts and agreements to persons 
who are not parties thereto. It is the further purpose of this Act 
to permit such statutes, laws, and public policies to apply to com-
modities, contracts, agreements, and activities in or affecting interstate 
or foreign commerce.” 66 Stat. 631-632.
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tion (341 U. S. 384, May 21, 1951). In that case, 
six members of the Court held that the Miller- 
Tydings Act did not exempt from these Federal laws 
enforcement of State fair trade laws with respect to 
nonsigners. Three members of the Court held that 
the Miller-Tydings Act did so apply.

“The end result of the Supreme Court decision has 
been seriously to undermine the effectiveness of the 
Miller-Tydings Act and, in turn, of the fair-trade 
laws enacted by 45 States. H. R. 5767, as amended, 
is designed to restore the effectiveness oj these acts 
by making it abundantly clear that Congress means 
to let State fair-trade laws apply in their totality; 
that is, with respect to nonsigners as well as signers.” 
(Emphasis added.) H. R. Rep. No. 1437, 82d Cong., 
2d Sess., at 1-2.

This authoritative report evinces the clear intention 
of Congress that, where sanctioned by a state fair-trade 
act, a trademark owner such as Lilly could be permitted 
to enforce, even against a nonsigning retailer such as Hud-
son, the stipulated minimum prices established by written 
contracts with other retailers.7

Without disputing this interpretation of the McGuire 
Act, Hudson argues that the Ohio Act as interpreted by 
the Ohio courts reaches beyond the exemptive terms of 
the federal Act by permitting the maintenance of resale 
prices “by notice alone” where no contract has been en-
tered into between the owner of the trademark and any 
retailer. Hudson emphasizes that the Ohio courts sus-
tained the Ohio Act under the State Constitution on the 
theory that Hudson, simply by acquiring Lilly’s products

7 See United States v. McKesson & Robbins, Inc., 351 U. S. 305, 
311, n. 14: “The McGuire Act . . . specifically exempts from the 
antitrust laws price fixing under 'fair trade’ agreements which bind 
not only retailers who are parties to the agreement but also retailers 
who refuse to sign the agreement.”
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with notice of the stipulated prices, impliedly contracted 
to observe the minimum prices. This implied contract 
theory was deemed necessary by the Ohio Legislature and 
by the Ohio courts to satisfy the State Constitution which 
had recently been held to invalidate the enforcement of 
resale prices against nonsigners. Union Carbide & Car-
bon Corp. v. Bargain Fair, Inc., 167 Ohio St. 182,147 N. E. 
2d 481 (1958). Whatever merit there may be in the 
argument that the logic of the Ohio implied contract 
theory would apply to prices set by notice alone and with-
out any conventional or express contracts, on the facts 
of the present case we need not and do not consider 
whether a state statute so applied would involve “con-
tracts or agreements” in the sense in which those terms 
are used in the McGuire Act.8 The undisputed facts 
show that Lilly had established a system of resale price 
maintenance involving written contracts with some 1,400 
Ohio retailers. Section 1333.29 (A) of the Ohio Act 
authorizes the establishment of minimum prices through 
such contracts. Under these circumstances the fact that 
the Ohio law, as construed for purposes of assessing its 
validity under the State Constitution, regards Hudson as 
a “contractor” (or “implied contractor”) rather than as a 
nonsigner does not control the application and effect of 
the federal statute—the McGuire Act. Section 3 of the 
federal Act plainly upholds “any right or right of action 
created by any statute ... in effect in any State . . . 
which in substance” permits enforcement of resale prices 
prescribed in contracts whether or not the violating seller 
was a party to those contracts. For the purposes of § 3 of 
the McGuire Act, therefore, it is clear that these cases 
involve the requisite contracts with retailers,9 that, regard-

fee Note, 77 Harv. L. Rev. 763, 766-767 (1964).
9 The Court of Appeals for Cuyahoga County expressly noted that: 

“These [manufacturers] have entered into many written contracts 
with retail pharmaceutical establishments in Ohio, determining the 
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less of whether Hudson itself entered into “contracts” 
within the meaning of the McGuire Act, Hudson was at 
least a nonsigner, and that under such circumstances Con-
gress plainly intended “to let State fair-trade laws ap-
ply . . . with respect to nonsigners as well as signers.” 
H. R. Rep. No. 1437, 82d Cong., 2d Sess., at 2. Accord-
ingly we hold that the Ohio Act, as applied to the facts of 
these cases, comes within the terms of the McGuire Act.

Hudson also argues that the Ohio statute can be read 
to authorize fair-trade prices to be established by persons 
other than the owner of the trademark or trade name. 
This contention raises a hypothetical issue: Lilly is the 
owner of all trademarks affixed to its goods and the Ohio 
Supreme Court has not interpreted the statute as apply-
ing to persons other than owners. Hudson further argues 
that § 1333.29 (A) of the Ohio Act authorizes a proprietor 
to establish minimum resale prices for wholesale distrib-
utors with whom it competes and therefore conflicts with 
the McGuire Act under this Court’s decision in United 
States v. McKesson ■& Robbins, Inc., 351 U. S. 305. This 
argument also raises a hypothetical question for, as noted, 
Lilly sells only to wholesalers and does not sell to 
retailers.10 11

The questions raised by Hudson in its second amended 
answer to the cross-petition,11 including the contention

retail resale price for their trademarked or branded commodities and 
have caused notice of these contracts and the prices therein estab-
lished to be served on [Hudson].” 117 Ohio App. 207, 208; 176 
N. E. 2d 236, 237.

10 Hudson contends that the Upjohn case is distinguishable in this 
regard for Upjohn allegedly does not sell only to retailers. It is 
clear, however, that this contention was reserved for future determi-
nation by the Ohio courts pursuant to a stipulation of the parties and 
was not in any event passed upon in the decision from which the 
present appeal is taken.

11 See note 2, supra.
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that Paragraph 6 of the Lilly fair-trade contracts compels 
retailers to enter into allegedly unlawful horizontal price-
fixing agreements in violation of § 1 of the Sherman Act, 
are not properly before us. They are pending and unre-
solved in the Ohio Court of Common Pleas, Cuyahoga 
County. Hudson’s remaining questions are not properly 
presented for resolution on this appeal; they concern 
issues involving alleged interpretations of the Ohio Act 
not made or considered by the Ohio courts or not raised 
by the facts of the case. Asbury Hospital v. Cass County, 
326 U. S. 207, 213-214; Alabama State Federation of 
Labor v. McAdory, 325 U. S. 450, 470-471.

The price fixing authorized by the Ohio Fair Trade Act 
and involving goods moving in interstate commerce 
would be, absent approval by Congress, clearly illegal 
under the Sherman Act, 26 Stat. 209, 15 U. S. C. § 1 et seq. 
Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 
U. S. 373. “Fixing minimum prices, like other types of 
price fixing, is illegal per se.” Schwegmann Bros. v. Cal-
vert Distillers Corp., supra, at 386. Congress, however, in 
the McGuire Act has approved state statutes sanctioning 
resale price maintenance schemes such as those involved 
here. Whether it is good policy to permit such laws is a 
matter for Congress to decide. Where the statutory lan-
guage and the legislative history clearly indicate the pur-
pose of Congress that purpose must be upheld. We 
therefore affirm the judgments of the Supreme Court of 
Ohio.

Affirmed.

Mr . Just ice  Harlan , dissenting.

I would dismiss these appeals for lack of jurisdiction. 
Under well-established principles, the judgments on re-
view here are not “final,” as required by 28 U. S. C. 



396 OCTOBER TERM, 1963.

Har lan , J., dissenting. 377 U. S.

§ 1257,1 even assuming that the federal question which the 
Court decides can be deemed to have been passed on by 
the Supreme Court of Ohio.1 2

The appellant, Hudson, filed its petitions for a declara-
tory judgment that the Ohio Fair Trade Act3 was invalid 
as soon as the Act went into effect.4 The appellees, Up-
john and Lilly, filed answers and cross-petitions alleging 
Hudson’s refusal to comply with the Act and seeking 
injunctive relief and damages. Pursuant to a stipula-
tion of the parties and as permitted by Ohio procedure, 
the issue raised by the petition for a declaratory judg-
ment—the “general” validity of the Ohio Act—was tried 
separately and in advance of the trial of all other factual 
and legal issues raised by the answers and cross-petitions 
and the responses thereto. In this posture, the cases, de-
cided together at every level, proceeded through the Ohio 
courts. The Court of Common Pleas for Cuyahoga 
County decided that the Ohio Fair Trade Act was invalid 
under the Ohio Constitution, because it involved an un-
lawful delegation of legislative power. On appeal, the 
Court of Appeals for Cuyahoga County reversed, 117 
Ohio App. 207, 176 N. E. 2d 236, and remanded the case

1 “Final judgments or decrees rendered by the highest court of a 
State in which a decision could be had, may be reviewed by the 
Supreme Court as follows:

“(2) By appeal, where is drawn in question the validity of a 
statute of any state on the ground of its being repugnant to the 
Constitution, treaties or laws of the United States, and the decision 
is in favor of its validity.”

2 See note 5, infra, p. 398.
3 Ohio Rev. Code §§ 1333.27-1333.34.
4 The Act became effective on October 22, 1959. In the Upjohn 

case, No. 489, Hudson filed its original petition in August 1959, after 
the Act had been passed by the Ohio Legislature, and filed several 
amended petitions after the Act became effective. The original peti-
tion in Lilly, No. 490, was filed on October 22, 1959; it also was later 
amended.
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to the Court of Common Pleas “for further proceedings 
according to law with respect to the cross-petition filed 
in this cause . . . .” The Supreme Court of Ohio affirmed. 
174 Ohio St. 487, 190 N. E. 2d 460.

Although the distinction between final and nonfinal 
judgments, for purposes of this Court’s jurisdiction, has 
been “faint and faltering at times,” Republic Natural 
Gas Co. v. Oklahoma, 334 U. S. 62, 69, it has not disap-
peared altogether. The nature of the distinction and the 
reasons for maintaining it have repeatedly been stated. 
To be reviewed in this Court, a state court judgment must 
be “final as an effective determination of the litigation 
and not of merely interlocutory or intermediate steps 
therein. It must be the final word of a final court.” 
Market Street R. Co. v. Railroad Comm’n, 324 U. S. 548, 
551. It “must end the litigation by fully determining the 
rights of the parties . . . .” Gospel Army v. Los Angeles, 
331 U. S. 543, 546. See also, e. g., Mower v. Fletcher, 114 
U. S. 127, 128; Cobbledick v. United States, 309 U. S. 323, 
324-325; Department of Banking v. Pink, 317 U. S. 264, 
267-268; Pope v. Atlantic Coast Line R. Co., 345 U. S. 
379, 381-382.

“Since its establishment, it has been a marked char-
acteristic of the federal judicial system not to permit 
an appeal until a litigation has been concluded in the 
court of first instance .... This requirement has 
the support of considerations generally applicable to 
good judicial administration. It avoids the mis-
chief of economic waste and of delayed justice. Only 
in very few situations, where intermediate rulings 
may carry serious public consequences, has there 
been a departure from this requirement of finality for 
federal appellate jurisdiction. This prerequisite to 
review derives added force when the jurisdiction of 
this Court is invoked to upset the decision of a State 
court. Here we are in the realm of potential con-
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flict between the courts of two different govern-
ments. . . . This requirement is not one of those 
technicalities to be easily scorned. It is an impor-
tant factor in the smooth working of our federal 
system.” Radio Station WOW, Inc., v. Johnson, 326 
U. S. 120, 123-124.

One would have thought that the judgments reviewed 
here were paradigms of the nonfinal judgment. Assum-
ing that the federal question which the Court decides 
was really passed on by the Ohio Supreme Court,5 it is

5 The Court of Common Pleas did not reach any federal question, 
since it found the Ohio Act invalid under the State Constitution. On 
appeal, the Court of Appeals described the cases as follows:
“The actions seek a declaratory judgment declaring the Ohio Fair 
Trade Act invalid and unconstitutional. Both cases involve similar 
facts and, with the questions to be determined by this court the same 
in each case, the appeals will be considered together. The assign-
ment of error is identical in both cases.

“ ‘For its assignment of error, the defendant-appellant asserts that 
the Court of Common Pleas of Cuyahoga County erred in declaring 
Sections 1333.27 through 1333.34 of the Ohio Revised Code to be in 
violation of the Constitution of the state of Ohio, and therefore void 
and not binding upon the plaintiff-appellee, and in granting judgment 
for the plaintiff-appellee on its petition and dismissing the cross-
petition of the defendant-appellant.’” 117 Ohio App. 207-208, 176 
N. E. 2d, 237.
There followed a long discussion of the “historical background,” id., 
at 208, 176 N. E. 2d, 238, of the Ohio Act, which included considera-
tion of major federal legislation and cases. It is entirely clear from 
the opinion that federal law was considered only as part of the demon-
stration “that not only the great majority of state legislatures but 
also the Congress of the United States have determined that there 
is need to provide reasonable controls in this field [of fair trade], 
under the police powers of the sovereign power.” Id., at 224, 176 
N. E. 2d, 247. There is nothing to indicate that the court considered 
anything beyond the single contention that the Court of Common 
Pleas had erred in holding the Act invalid under the State Consti-
tution. A dissenting opinion states: “On this appeal, the single 
question presented is whether the 1959 Fair Trade Act . . . has 
the effect of nullifying the decision of the Supreme Court [of Ohio] 
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clear nonetheless that this litigation is still in its early 
stages. No rights have yet been established; no liabili-
ties have been incurred. The Court acknowledges that 
federal questions, involving unresolved issues of fact and 
interpretations of the Ohio Act, must still be decided by 
the Ohio courts. In Upjohn, No. 489, a federal question 
concerning the possible application of our decision in 
United States v. McKesson & Robbins, Inc., 351 U. S. 305, 
“was reserved for future determination by the Ohio courts 
pursuant to a stipulation of the parties . . . .” Ante, 
p. 394, note 10. And in Lilly, No. 490, other questions, 
including at least one federal question, “are pending and 
unresolved in the Ohio Court of Common Pleas . . . .” 
Ante, p. 395. The Court can only hope that it will not 
prove to have wasted its time altogether in these “piece-
meal proceedings,” Pope v. Atlantic Coast Line R. Co., 
supra, at 381, because a subsequent decision of the Ohio 
courts renders the decision here “unnecessary and irrel-
evant to a complete disposition of the litigation.” Id., 
at 382 (footnote omitted). If that does not happen, 
there is every likelihood that the cases will be brought 
back to this Court for a second time, for consideration of 
the questions now unresolved. In Radio Station WOW, 
supra, at 127, this Court stated: “Of course, where the 
remaining litigation may raise other federal questions

in Union Carbide & Carbon Corp. v. Bargain Fair, Inc., 167 Ohio 
St., 182.” Id., at 230, 176 N. E. 2d, 251. The Union Carbide 
case was concerned solely with the validity of a prior Fair Trade 
Act under the Ohio Constitution. In a petition for rehearing 
(which was denied) the appellant itself urged that the court appeared 
to have ignored the question whether the Ohio Act was consistent 
with federal law, in particular the McGuire Act. Only the formal 
judgment, from which the Court quotes, ante, p. 388, contains any 
intimation that the Court of Appeals considered any federal question.

On review in the Supreme Court of Ohio, neither the majority 
opinion nor the dissenting opinion even once mentions the McGuire 
Act or this Court’s cases construing it. 174 Ohio St. 487, 497, 190 
N. E. 2d 460, 466.

729-256 0-65-30
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that may later come here, ... to allow review of an 
intermediate adjudication would offend the decisive ob-
jection to fragmentary reviews.” The Court ignores that 
“decisive objection.”

In addition to making an uneconomic use of its own 
time, the Court’s entertainment of these appeals has 
interfered with the orderly procedures of the Ohio courts. 
In its brief to this Court, Lilly states that proceedings in 
the Court of Common Pleas have been stayed “pending 
the outcome of this appeal.” Brief, p. 11. Upjohn 
states in its brief that it has not yet taken action to bring 
to trial the issues reserved in its case, Brief, p. 13, pre-
sumably because of the pendency of the present proceed-
ings. So far as the litigants are concerned, this march to 
the well for an eye-dropper of water does them no good 
either, except insofar as delay may be temporarily useful 
to one party or the other. Now that this Court’s decision 
is rendered, the action will presumably go forward in the 
state courts; the litigants are no better informed of their 
ultimate rights than they were before the case came here, 
and the case is not a jot closer to its conclusion.

The Court gives no explanation at all for its departure 
from established principles. There is not the faintest 
suggestion of compelling public considerations requiring 
a determination of whatever issue it is that the Court does 
actually decide.6 Nor are there any private interests at

6 Indeed, so far as I can tell, the Court decides nothing at all which 
is not already established law. In United States v. McKesson & 
Robbins, Inc., 351 U. S. 305, 311, note 14, this Court stated:
“. . . [The McGuire Act] specifically exempts from the antitrust 
laws price fixing under 'fair tirade’ agreements which bind not only 
retailers who are parties to the agreement but also retailers who 
refuse to sign the agreement.”
As I read the Court’s opinion in this case, its sole holding is that 
“where sanctioned by a state fair-trade act, a trademark owner such 
as Lilly could be permitted to enforce, even against a nonsigning 
retailer such as Hudson, the stipulated minimum prices established by 
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stake which will be irremediably lost unless the Court 
acts, since no rights or liabilities were determined below 
or have been determined here. The fact that under Ohio 
procedure Hudson’s petition for a declaratory judgment 
was separable from the cross-petition and could be deter-
mined independently of it has no bearing on whether that 
determination was final for purposes of this Court’s juris-
diction.7 E. g., Department of Banking v. Pink, supra, 
at 268; Market Street R. Co. v. Railroad Comm’n, supra, 
at 551.

Ninety percent' of this case remains submerged. I 
suspect that the explanation for the Court’s snipping off 
and deciding the 10% that has reached the surface lies in 
the fact that the Court failed to dismiss the appeal when 
it was first presented, 375 U. S. 938, 939, because the juris-
dictional objections to review were not then so apparent.8 
I am at a loss to understand why the Court chooses to 
compound the original error, rather than to correct it.

I would dismiss both appeals.

written contracts with other retailers.” Ante, p. 392. This is noth-
ing more than a restatement of the passage quoted from McKes-
son & Robbins, with the names of the parties in this case filled in. 
No special questions which might be raised by the facts of this case 
or by particular features of the Ohio Act are decided here, since the 
Court properly leaves all such questions for the initial decision of 
the Ohio courts.

The triviality, given the established law, of the question which 
the Court decides makes its determination to reach the question the 
more puzzling.

7 The fact that Hudson’s original petition was for a declaratory 
judgment has no bearing on the jurisdictional question present here. 
Such fact does not defeat this Court’s jurisdiction, Nashville, Chatta-
nooga & St. Louis R. Co. v. Wallace, 288 U. S. 249; but it surely does 
not create jurisdiction which would otherwise be lacking.

8 The jurisdictional question was not called to the attention of the 
Court by either of the appellees at the time probable jurisdiction was 
noted. Upjohn filed no response to the jurisdictional statement; 
Lilly, then represented by other counsel, filed a motion to dismiss, 
but did not mention the jurisdictional question.
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CHAMBERLIN et  al . v . DADE COUNTY BOARD 
OF PUBLIC INSTRUCTION et  al .

APPEAL FROM THE SUPREME COURT OF FLORIDA.

No. 939. Decided June 1, 1964.

Devotional Bible reading required by statute, and reciting prayers, 
in Florida public schools are unconstitutional. School District of 
Abington Township v. Schempp, 374 U. S. 203, followed. As to 
other issues, appeal dismissed for want of properly presented 
federal questions.

160 So. 2d 97, reversed in part, appeal dismissed in part.

Leo Pfeffer and Howard W. Dixon for appellants.
George C. Bolles for appellees.

Per  Curiam .
The motion to use the record in No. 520, October Term 

1962, is granted. The judgment of the Florida Supreme 
Court is reversed with respect to the issues of the con-
stitutionality of prayer, and of devotional Bible reading 
pursuant to a Florida statute, Fla. Stat. (1961) § 231.09, 
in the public schools of Dade County. School District 
of Abington Township n . Schempp, 374 U. S. 203. As to 
the other questions raised, the appeal is dismissed for 
want of properly presented federal questions. Asbury 
Hospital v. Cass County, 326 U. S. 207, 213-214.

Mr . Justice  Douglas , with whom Mr . Justic e  Black  
agrees, concurring in part.

I join in reversing the Supreme Court of Florida on the 
main issue in the case.

The “other questions raised” which the Court refuses 
to consider because not “properly presented” involve the 
constitutionality under the First and Fourteenth Amend-
ments of baccalaureate services in the schools, a reli-
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gious census among pupils, and a religious test for teach-
ers. The Florida Supreme Court disposed of those issues 
on the authority of Doremus v. Board of Education, 342 
U. S. 429, which held that a taxpayer lacks standing to 
challenge religious exercises in the public schools. Irre-
spective of Doremus v. Board of Education, supra, I think 
it is arguable that appellant-taxpayers do have standing 
to challenge these practices.

I think, however, that two of those “other questions”— 
the baccalaureate services and the religious census—do 
not present substantial federal questions, and so I concur 
in the dismissal of the appeal as to them. As to the 
religious test for teachers,*  I think a substantial question 
is presented. Cf. Torcaso v. Watkins, 367 U. S. 488. I 
would therefore put that question down for argument, 
postponing the question of jurisdiction to the merits.

Mr . Just ice  Stewart  would note probable jurisdiction 
of this appeal and set it down for argument on the merits.

*Applicants for teaching positions are required to answer the 
question, “Do you believe in God?” Religious attitudes are also 
considered in making promotions.
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UNION OIL CO. OF CALIFORNIA v. STATE BOARD 
OF EQUALIZATION OF CALIFORNIA.

APPEAL FROM THE SUPREME COURT OF CALIFORNIA.

No. 968. Decided June 1, 1964.

Appeal dismissed for want of a substantial federal question. 
Reported below: 60 Cal. 2d 441, 386 P. 2d 496.

Hart H. Spiegel for appellant.
Stanley Mask, Attorney General of California, Dan 

Kaufmann, Assistant Attorney General, and Ernest P. 
Goodman and John J. Klee, Jr., Deputy Attorneys Gen-
eral, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

Mr . Justice  Harlan  took no part in the consideration 
or decision of this case.

WILLIAMS v. UNITED STATES et  al .

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT.

No. 1022, Misc. Decided June 1, 1964.

Appeal dismissed and certiorari denied.

Per  Curiam .
The appeal is dismissed for want of jurisdiction. 

Treating the papers whereon the appeal was taken as a 
petition for a writ of certiorari, certiorari is denied.
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MEEKS v. GEORGIA SOUTHERN & 
FLORIDA RAILWAY CO.

ON PETITION FOR WRIT OF CERTIORARI TO THE COURT OF 
APPEALS OF GEORGIA.

No. 981. Decided June 1, 1964*

Certiorari granted and judgments reversed.
Reported below: No. 981, 108 Ga. App. 808, 134 S. E. 2d 555.

Thomas J. Lewis and Thomas J. Lewis, Jr. for peti-
tioner in No. 981.

W. Graham Claytor, Jr., Charles J. Bloch, Denmark 
Groover, Jr. and William H. Allen for respondent in 
No. 981.

George R. Wolf for petitioner in No. 1004.
Robert Broderick for respondent in No. 1004.

Per  Curiam .
The petitions for writs of certiorari are granted and 

the judgments are reversed. Rogers v. Missouri Pacific 
R. Co., 352 U. S. 500.

Mr . Justic e Harl an , whom Mr . Justice  Stewart  
joins, dissenting in No. 981, and dissenting in part and 
concurring in part in No. 1004.

These are two more negligence cases, neither of which 
should have been brought here since both involve only 
questions of the sufficiency of the evidence to support the 
jury verdicts. See, e. g., my dissenting opinion in Dennis 
v. Denver & Rio Grande W. R. Co., 375 U. S. 208, 212, and 

*Together with No. 1004, Braswell, Administratrix, v. New York, 
Chicago & St. Louis Railroad Co., on petition for writ of certiorari 
to the Supreme Court of Illinois.
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those in the cases therein cited; cf. my dissenting opinion 
in Eichel v. New York Central R. Co., 375 U. S. 253, 256.

Feeling obliged, however, to reach the merits because 
the cases are before us, see my opinion in Rogers v. Mis-
souri P. R. Co., 352 U. S. 500, 559-562, I dissent from 
the judgment in No. 981 and concur in the judgment in 
No. 1004.

ZAPATA v. CALIFORNIA.

APPEAL FROM THE DISTRICT COURT OF APPEAL OF CALI-
FORNIA, THIRD APPELLATE DISTRICT.

No. 1025, Misc. Decided June 1, 1964.

Appeal dismissed and certiorari denied.
Reported below: 220 Cal. App. 2d 903, 34 Cal. Rptr. 171.

Samuel Carter McMorris for appellant.
Stanley Mosk, Attorney General of California, Doris 

H. Maier, Assistant Attorney General, and Roger E. 
Venturi, Deputy Attorney General, for appellee.

Per  Curia m .
The motion to dismiss is granted and the appeal is 

dismissed for want of jurisdiction. Treating the papers 
whereon the appeal was taken as a petition for writ of 
certiorari, certiorari is denied.
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MARDER v. MASSACHUSETTS.

APPEAL FROM THE SUPERIOR COURT OF MASSACHUSETTS, 
SUFFOLK COUNTY.

No. 819. Decided June 1, 1964.

Appeal dismissed for want of a substantial federal question. 
Reported below: See 346 Mass. 408, 193 N. E. 2d 695.

Appellant pro se.
Edward W. Brooke, Attorney General of Massachu-

setts, for appellee.

Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.

Mr . Justice  Goldberg , with whom Mr . Just ice  
Douglas  joins, dissenting.

This appeal raises the question of whether a person 
charged with a traffic violation (or presumably any other 
criminal offense) may be forced by a statute, General 
Laws of Mass., c. 90, §§20 and 20A, to choose between 
foregoing a trial by pleading guilty and paying a small 
fine, or going to trial and thereby exposing himself to the 
possibility of a greater punishment if found guilty. I 
express no view on the merits of this question. But I 
would note probable jurisdiction, since the issue, in my 
view, presents a substantial federal question, and since I 
am not convinced that the generally sound advice to “pay 
the two dollars” necessarily reflects a constitutionally 
permissible requirement.

Mr . Justi ce  White  is of the opinion that probable 
jurisdiction should be noted.
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DONOVAN et  al . v. CITY OF DALLAS et  al .

CERTIORARI TO THE SUPREME COURT OF TEXAS AND THE 
COURT OF CIVIL APPEALS OF TEXAS, FIFTH SUPREME 

JUDICIAL DISTRICT.

No. 264. Argued April 22, 1964.—Decided June 8, 1964.

A state court cannot enjoin plaintiffs from prosecuting or appealing an 
in personam action in a federal court which has jurisdiction of the 
parties and the subject matter, nor can this federal right be 
divested by state contempt or other proceedings, even though a 
judgment of a state court in the same controversy has already been 
rendered against certain petitioners. The case is remanded to the 
state trial court to consider whether it would have punished peti-
tioners for contempt had it known that the restraining order 
petitioners violated was invalid. Pp. 408-414.

365 S. W. 2d 919, reversed.
368 S. W. 2d 240 (Tex. Civ. App.), judgment vacated and cause 

remanded.

James P. Donovan argued the cause and filed a brief 
for petitioners.

H. P. Kucera argued the cause for respondents. With 
him on the brief were Charles S. Rhyne, Brice W. Rhyne 
and Alfred J. Tighe, Jr.

Mr . Justic e  Black  delivered the opinion of the Court.
The question presented here is whether a state court 

can validly enjoin a person from prosecuting an action 
in personam in a district or appellate court of the United 
States which has jurisdiction both of the parties and of 
the subject matter.

The City of Dallas, Texas, owns Love Field, a mu-
nicipal airport. In 1961, 46 Dallas citizens who owned 
or had interests in property near the airport filed a class 
suit in a Texas court to restrain the city from building 
an additional runway and from issuing and selling mu-
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nicipal bonds for that purpose. The complaint alleged 
many damages that would occur to the plaintiffs if the 
runway should be built and charged that issuance of the 
bonds would be illegal for many reasons. The case was 
tried, summary judgment was given for the city, the 
Texas Court of Civil Appeals affirmed,1 the Supreme 
Court of Texas denied review, and we denied certio-
rari.1 2 Later 120 Dallas citizens, including 27 of the 
plaintiffs in the earlier action, filed another action in the 
United States District Court for the Northern District 
of Texas seeking similar relief. A number of new de-
fendants were named in addition to the City of Dallas, all 
the defendants being charged with taking part in plans 
to construct the runway and to issue and sell bonds in 
violation of state and federal laws. The complaint 
sought an injunction against construction of the runway, 
issuance of bonds, payment on bonds already issued, and 
circulation of false information about the bond issue, as 
well as a declaration that all the bonds were illegal and 
void. None of the bonds would be approved, and there-
fore under Texas law none could be issued, so long as 
there was pending litigation challenging their validity.3 
The city filed a motion to dismiss and an answer to the 
complaint in the federal court. But at the same time the 
city applied to the Texas Court of Civil Appeals for a writ 
of prohibition to bar all the plaintiffs in the case in the 
United States District Court from prosecuting their case 
there. The Texas Court of Civil Appeals denied relief, 
holding that it was without power to enjoin litigants 
from prosecuting an action in a federal court and that 
the defense of res judicata on which the city relied could 
be raised and adjudicated in the United States District 

1 Atkinson v. City of Dallas, 353 S. W. 2d 275 (Tex. Civ. App.).
2 370 U. S. 939.
3 Vernon’s Tex. Ann. Civ. Stat. Art. 1269j-5, § 3. See City of 

Dallas v. Dixon, 365 S. W. 2d 919, 925.
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Court.4 On petition for mandamus the Supreme Court 
of Texas took a different view, however, held it the duty 
of the Court of Civil Appeals to prohibit the litigants 
from further prosecuting the United States District 
Court case, and stated that a writ of mandamus would 
issue should the Court of Civil Appeals fail to perform 
this duty.5 The Court of Civil Appeals promptly issued 
a writ prohibiting all the plaintiffs in the United States 
District Court case from any further prosecution of that 
case and enjoined them “individually and as a class . . . 
from filing or instituting . . . any further litigation, law-
suits or actions in any court, the purpose of which is to 
contest the validity of the airport revenue bonds ... or 
from in any,manner interfering with . . . the proposed 
bonds . . . .” The United States District Court in an 
unreported opinion dismissed the case pending there. 
Counsel Donovan, who is one of the petitioners here, 
excepted to the dismissal and then filed an appeal from 
that dismissal in the United States Court of Appeals for 
the Fifth Circuit. The Texas Court of Civil Appeals 
thereupon cited Donovan and the other United States 
District Court claimants for contempt and convicted 87 
of them on a finding that they had violated its “valid 
order.” 6 Donovan was sentenced to serve 20 days in 
jail, and the other 86 were fined $200 each, an aggre-
gate of $17,200. These penalties were imposed upon 
each contemner for having either (1) joined as a party 
plaintiff in the United States District Court case; (2) 
failed to request and contested the dismissal of that 
case; (3) taken exceptions to the dismissal preparatory 
to appealing to the Court of Appeals; or (4) filed a sep-
arate action in the Federal District Court seeking to en-
join the Supreme Court of Texas from interfering with

4 City of Dallas v. Brown, 362 S. W. 2d 372 (Tex. Civ. App.).
5 City of Dallas v. Dixon, 365 S. W. 2d 919.
6 City of Dallas v. Brown, 368 S. W. 2d 240 (Tex. Civ. App.).



DONOVAN v. CITY OF DALLAS. 411

408 Opinion of the Court.

the original federal-court suit. After the fines had been 
paid and he had served his jail sentence,7 counsel Dono-
van appeared in the District Court on behalf of himself 
and all those who had been fined and moved to dismiss 
the appeal to the United States Court of Appeals. His 
motion stated that it was made under duress and that 
unless the motion was made “the Attorney for Defendant 
City of Dallas and the Chief Judge of the Court of Civil 
Appeals have threatened these Appellants and their 
Attorney with further prosecution for contempt resulting 
in additional fines and imprisonment.” The United 
States District Court then dismissed the appeal.8

We declined to grant certiorari to review the United 
States District Court’s dismissal of the case before it or 
its dismissal of the appeal brought on by the state court’s 
coercive contempt judgment, but we did grant certiorari 
to review the State Supreme Court’s judgment directing 
the Civil Court of Appeals to enjoin petitioners from 
prosecuting their action in the federal courts and also 
granted certiorari to review the Civil Court of Appeals’ 
judgment of conviction for contempt. 375 U. S. 878. We 
think the Texas Court of Civil Appeals was right in its first 
holding that it was without power to enjoin these liti-
gants from prosecuting their federal-court action, and we 
therefore reverse the State Supreme Court’s judgment 
upsetting that of the Court of Appeals. We vacate the 
later contempt judgment of the Court of Civil Appeals, 

7 While in jail counsel Donovan sought habeas corpus from both 
the Supreme Court of Texas and the United States Court of Appeals 
for the Fifth Circuit. Both courts denied relief without opinion.

8 The District Court a week later dismissed as moot the action 
petitioners had brought in that court against the Supreme Court of 
Texas to enjoin the Texas court from interfering with the prosecu-
tion of the federal-court suit. Donovan v. Supreme Court of Texas, 
unreported. We denied certiorari sought to review that judgment. 
375 U. S. 878.
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which rested on the mistaken belief that the writ pro-
hibiting litigation by the federal plaintiffs was “valid.”

Early in the history of our country a general rule was 
established that state and federal courts would not inter-
fere with or try to restrain each other’s proceedings.9 
That rule has continued substantially unchanged to this 
time. An exception has been made in cases where a 
court has custody of property, that is, proceedings in rem 
or quasi in rem. In such cases this Court has said that 
the state or federal court having custody of such prop-
erty has exclusive jurisdiction to proceed. Princess Lida 
n . Thompson, 305 U. S. 456, 465-468. In Princess Lida 
this Court said “where the judgment sought is strictly in 
personam, both the state court and the federal court, 
having concurrent jurisdiction, may proceed with the liti-
gation at least until judgment is obtained in one of them 
which may be set up as res judicata in the other.” Id., 
at 466. See also Kline v. Burke Construction Co., 260 
U. S. 226. It may be that a full hearing in an appropriate 
court would justify a finding that the state-court judg-
ment in favor of Dallas in the first suit barred the issues 
raised in the second suit, a question as to which we ex-
press no opinion. But plaintiffs in the second suit chose 
to file that case in the federal court. They had a right 
to do this, a right which is theirs by reason of congres-
sional enactments passed pursuant to congressional pol-
icy. And whether or not a plea of res judicata in the 
second suit would be good is a question for the federal 
court to decide. While Congress has seen fit to authorize 
courts of the United States to restrain state-court pro-
ceedings in some special circumstances,10 it has in no way 
relaxed the old and well-established judicially declared

9 See, e. q., M‘Kim v. Voorhies, 7 Cranch 279; Diggs v. Wolcott, 
4 Cranch 179.

10 See 28 U. S. C. § 2283; see also 28 U. S. C. § 1651.
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rule 11 that state courts are completely without power to 
restrain federal-court proceedings in in personam actions 
like the one here. And it does not matter that the pro-
hibition here was addressed to the parties rather than to 
the federal court itself. For the heart of the rule as 
declared by this Court is that:

“. . . where the jurisdiction of a court, and the right 
of a plaintiff to prosecute his suit in it, have once 
attached, that right cannot be arrested or taken 
away by proceedings in another court. . . . The 
fact, therefore, that an injunction issues only to the 
parties before the court, and not to the court, is no 
evasion of the difficulties that are the necessary 
result of an attempt to exercise that power over a 
party who is a litigant in another and independent 
forum.” 11 12

Petitioners being properly in the federal court had a 
right granted by Congress to have the court decide the 
issues they presented, and to appeal to the Court of 
Appeals from the District Court’s dismissal. They have 
been punished both for prosecuting their federal-court 
case and for appealing it. They dismissed their appeal 
because of threats to punish them more if they did not 
do so. The legal effect of such a coerced dismissal on 
their appeal is not now before us, but the propriety of 
a state court’s punishment of a federal-court litigant for 
pursuing his right to federal-court remedies is. That 
right was granted by Congress and cannot be taken away 
by the State. The Texas courts were without power to

11 See, e. g., United States v. Council of Keokuk, 6 Wall. 514, 517; 
Weber n . Lee County, 6 Wall. 210; Riggs v. Johnson County, 6 Wall. 
166, 194-196; M‘Kim v. Voorhies, 7 Cranch 279.

12 Peck v. Jenness, 7 How. 612, 625. See also Central National 
Bank v. Stevens, 169 U. S. 432; cf. Baltimore & 0. R. Co. v. Kepner, 
314 U. S. 44, 54, n. 23.



414 OCTOBER TERM, 1963.

Harl an , J., dissenting. 377 U. S.

take away this federal right by contempt proceedings or 
otherwise.13

It is argued here, however, that the Court of Civil 
Appeals’ judgment of contempt should nevertheless be 
upheld on the premise that it was petitioners’ duty to 
obey the restraining order whether that order was valid 
or invalid. The Court of Civil Appeals did not consider 
or pass upon this question, but acted on the assumption 
that petitioners were guilty of “wilfull disobedience of a 
valid order.” 368 S. W. 2d, at 244. (Emphasis sup-
plied.) Since we hold the order restraining petitioners 
from prosecuting their case in the federal courts was not 
valid, but was invalid, petitioners have been punished for 
disobeying an invalid order. Whether the Texas court 
would have punished petitioners for contempt had it 
known that the restraining order petitioners violated was 
invalid, we do not know. However, since that question 
was neither considered nor decided by the Texas court, 
we leave it for consideration by that court on remand. 
We express no opinion on that question at this time.

The judgment of the Texas Supreme Court is reversed, 
the judgment of the Texas Court of Civil Appeals is 
vacated, and the case is remanded to the Court of Civil 
Appeals for further proceedings not inconsistent with 
this opinion.

It is so ordered.

Mr . Justi ce  Harlan , whom Mr . Justi ce  Clark  and 
Mr . Justic e Stew art  join, dissenting.

The question presented by this case is not the general 
one stated by the Court at the outset of its opinion, but

13 In Baltimore & 0. R. Co. v. Kepner, 314 U. S. 44, the Court 
did not reach the question before us, since the decision there was 
rested on the special venue provisions of the Federal Employers’ 
Liability Act. See 36 Stat. 291, as amended, 45 U. S. C. § 56.
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a much narrower one: May a state court enjoin resident 
state-court suitors from prosecuting in the federal courts 
vexatious, duplicative litigation which has the effect of 
thwarting a state-court judgment already rendered against 
them? Given the Texas Supreme Court’s finding, amply 
supported by the record and in no way challenged by this 
Court, that this controversy “has reached the point of 
vexatious and harassing litigation,” 365 S. W. 2d 919, 
927,1 I consider both the state injunction and the ensuing 
contempt adjudication to have been perfectly proper.

I.
The power of a court in equity to enjoin persons sub-

ject to its jurisdiction from conducting vexatious and 
harassing litigation in another forum has not been 
doubted until now. In Cole v. Cunningham, 133 U. S. 
107, 111, this Court affirmed “a decree of the Supreme 
Judicial Court of Massachusetts, restraining citizens of 
that commonwealth from the prosecution of attachment 
suits in New York, brought by them for the purpose of 
evading the laws of their domicil....” The Court stated:

“The jurisdiction of the English Court of Chancery 
to restrain persons within its territorial limits and

1 Under Texas law, the mere filing of suit in the Federal District 
Court prevented the issuance of bonds to finance construction at 
Love Field, the Dallas municipal airport. The city’s right to issue 
such bonds had been upheld in Atkinson v. City of Dallas, 353 S. W. 
2d 275, a case which both the Supreme Court of Texas and this 
Court (370 U. S. 939) declined to review. As found by the Supreme 
Court of Texas, “an analysis of the petition in Brown [the District 
Court case] discloses that the issues sought to be litigated are essen-
tially the same as the issues litigated in Atkinson, and the prayer is 
for the same ultimate relief.” 365 S. W. 2d, at 927. In an oral 
opinion dismissing the action in the Federal District Court, the dis-
trict judge found the same thing, stating: “In my opinion there is 
no justiciable issue to be presented in the Federal court case. All 
the issues have been decided in the Atkinson case.”

729-256 0-65-31
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under its jurisdiction from doing anything abroad, 
whether the thing forbidden be a conveyance or other 
act, in pais, or the institution or the prosecution of 
an action in a foreign court, is well settled.” Id., at 
116-117.

The Court quoted with approval the following passage 
from Mr. Justice Story’s Equity Jurisprudence, Vol. II 
(10th ed. 1870), 89: “It is now held that whenever the 
parties are resident within a country, the courts of that 
country have full authority to act upon them personally 
with respect to the subject of suits in a foreign country, 
as the ends of justice may require; and with that view to 
order them to take, or to omit to take, any steps and pro-
ceedings in any other court of justice, whether in the 
same country, or in any foreign country.” 2 Id., at 119. 
See also Simon v. Southern R. Co., 236 U. S. 115.

This Court, in 1941, expressly recognized the power of 
a state court to do precisely what the Texas court did 
here. In Baltimore & Ohio R. Co. v. Kepner, 314 U. S. 
44, 51-52, the Court, although denying the state court’s 
power to issue an injunction in that case, said:

“The real contention of petitioner is that, despite 
the admitted venue, respondent is acting in a vex- ’ 
atious and inequitable manner in maintaining the 
federal court suit in a distant jurisdiction when a 
convenient and suitable forum is at respondent’s

2 In the next sentence, Story stated that there was an exception to 
this doctrine, based “upon peculiar grounds of municipal and consti-
tutional law”; state courts could not enjoin proceedings in federal 
courts and vice versa. Ibid. It is apparent from the cases cited to 
support this exception that Story had in mind the kind of situation 
presented in cases like those relied on by the present majority, which, 
as will be shown in Part II of this opinion, infra, pp. 418-421, deal not 
with injunctions to prevent vexatious litigation but with injunctions 
issued in very different contexts. See id., at 89, notes 2-4.



DONOVAN v. CITY OF DALLAS. 417

408 Har la n , J., dissenting.

doorstep. Under such circumstances, petitioner as-
serts power, abstractly speaking, in the Ohio court to 
prevent a resident under its jurisdiction from do-
ing inequity. Such power does exist” (Footnote 
omitted; emphasis supplied.)

Mr. Justice Frankfurter, dissenting because of disagree-
ment with the particular basis for the Court’s refusal to 
give effect to the general principle, see infra, p. 418, ob-
served that the opinion of the Court did “not deny the 
historic power of courts of equity to prevent a misuse of 
litigation by enjoining resort to vexatious and oppressive 
foreign suits,” id., at 55,3 and that the decision did not 
“give new currency to the discredited notion that there is 
a general lack of power in the state courts to enjoin pro-
ceedings in federal courts,” id., at 56.

Apart from these express statements in both the 
majority and dissenting opinions, the Court’s reasoning 
in the Baltimore & Ohio R. Co. case clearly implies a view 
contrary to the one taken by the majority here. Kepner, 
an injured employee of the railroad, filed suit against it 
in the District Court for the Eastern District of New 
York. The accident out of which his injuries arose 
occurred in Ohio, which was also the State in which he 
resided. Jurisdiction was based on the provision of the 
Federal Employers’ Liability Act which permitted an 
employee to bring suit in a district in which the defendant 
was doing business.4 The railroad brought a proceeding

3 Many decisions of the state courts have recognized this equitable 
power. See, e. g., O’Haire v. Burns, 45 Colo. 432, 101 P. 755; Royal 
League v. Kavanagh, 233 Ill. 175, 84 N. E. 178; Oates v. Morningside 
College, 217 Iowa 1059, 252 N. W. 783; Pere Marquette Railway v. 
Slutz, 268 Mich. 388, 256 N. W. 458; Wilser v. Wilser, 132 Minn. 
167, 156 N. W. 271.

4 “Under this chapter an action may be brought in a district court 
of the United States, in the district of the residence of the defend-
ant, or in which the cause of action arose, or in which the defendant
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in the Ohio state courts to enjoin Kepner from continu-
ing to prosecute his suit in the federal court in New York. 
It argued that more appropriate state and federal courts 
were open and that the large cost to itself of defending 
the suit in a distant forum was needless. Deciding solely 
on the basis that the venue provisions of the Federal Em-
ployers’ Liability Act gave an injured employee a priv-
ilege which state legislative or judicial action could not 
override, the Court denied the power of the Ohio courts 
to issue an injunction. Quite evidently, this basis of 
decision would have been meaningless unless it was pre-
sumed that in the absence of the venue provisions of the 
statute the Ohio court would have had power to enjoin. 
Nor is it even necessary to resort to this obvious infer-
ence. For the Court made it express: “As courts of 
equity admittedly possessed this power [to enjoin im-
proper resort to the courts of a foreign jurisdiction] before 
the enactment of § 6 [of the F. E. L. A.] . . . .” Id., 
at 53. See also Blanchard v. Commonwealth Oil Co., 
294 F. 2d 834, 841.

In light of the foregoing, there was no impropriety in 
the issuance of the state court’s injunction in the present 
case.

II.
None of the cases on which the Court relies deals with, 

or in any way negatives, the power of a state court to 
enjoin federal litigation in circumstances such as those 
involved here. None of them was concerned with vexa-
tious litigation.

The issue in McKim v. Voorhies, 7 Cranch 279 (ante, 
p. 412, note 9), was whether a state court could stay pro-

shall be doing business at the time of commencing such action. The 
jurisdiction of the courts of the United States under this chapter 
shall be concurrent with that of the courts of the several States.” 
Act of April 5, 1910, 36 Stat. 291, as amended, 45 U. S. C. § 56.
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ceedings on a federal court’s judgment which had already 
been rendered when the state court acquired jurisdiction 
and which, therefore, involved no element of harassment 
at all. Similarly, in Diggs v. Wolcott, 4 Cranch 179 
(cited ibid.'), in which the position of the courts was in 
reverse, suit was first commenced in the state court. Riggs 
v. Johnson County, 6 Wall. 166 (ante, p. 413, note 11), re-
sembled McKim, supra; it involved the power of a state 
court to issue an injunction which had the effect of pre-
venting a federal court from enforcing its judgment, en-
tered before the state court ever got its hands on the case. 
The other two cases which the Court cites with Riggs 
(ibid.) are the same and were decided on the authority 
of Riggs. Weber v. Lee County, 6 Wall. 210, 212; United 
States v. Council of Keokuk, 6 Wall. 514, 517.

Kline v. Burke Construction Co., 260 U. S. 226, 230 
(ante, p. 412), held, with respect to state and federal 
courts, that “where the action first brought is in personam 
and seeks only a personal judgment, another action for 
the same cause in another jurisdiction is not precluded.” 
The dictum from Princess Lida v. Thompson, 305 U. S. 
456, 466, which the Court quotes (ante, p. 412), is to the 
same effect. In neither case is there any discussion of a 
court’s power in equity to prevent persons subject to its 
jurisdiction from maintaining vexatious and harassing 
suits elsewhere. Moreover, the opinions in both cases 
explain the rule permitting state and federal courts to 
issue injunctions protective of their jurisdiction in in rem 
actions—a rule which the Court here does not question, 
see ante, p. 412—on the ground that the rule is necessary 
to permit the court which first acquires jurisdiction over 
the subject matter of a controversy “effectively [to] exer-
cise the jurisdiction vested in it ... ,” Princess Lida, 
supra, at 467. See Kline, supra, at 229. That reasoning 
is fully applicable here, since maintenance of the suit in 
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the federal court has the automatic effect of nullifying the 
Texas court’s decree.

The Court cites three cases for the proposition that it is 
immaterial, for purposes of this case, that the Texas 
court’s injunction runs to the parties rather than to the 
District Court. See ante, p. 413, note 12. None of them 
is apposite. In Peck v. Jenness, 1 How. 612, the question, 
as in Diggs, supra, was whether a federal court “was 
vested with any power or authority to oust” a state court 
of its properly established jurisdiction over a cause com-
menced in the state court long before any action was taken 
in the federal court. Id., at 624. Central National Bank 
v. Stevens, 169 U. S. 432, again involved a state court’s 
attempt to enjoin private individuals from giving effect 
to the final decree of a federal court rendered before the 
suit was begun in the state court. Baltimore & Ohio R. 
Co. v. Kepner, supra, has already been discussed; it is 
expressly and by unmistakable implication directly con-
trary to the result now reached by the Court.

There can be no dispute, therefore, that all the weight 
of authority, including that of a recent pronouncement 
of this Court, is contrary to the position which the Court 
takes in this case. It is not necessary to comment on the 
Court’s assertion, ante, p. 413, that the petitioners “had a 
right granted by Congress” to maintain their suit in the 
federal court, for that is the very question at issue. In 
any event, the statutory boundaries of federal jurisdic-
tion are hardly to be regarded as a license to conduct liti-
gation in the federal courts for the purpose of harassment.5

5 As the cases cited in Part II of this opinion illustrate, this Court’s 
power to review judgments of the state courts is available to prevent 
interference with the legitimate invocation of federal jurisdiction. 
The parallel development of the two distinct lines of cases which are 
now confused for the first time itself demonstrates that the possibility 
of abuse in some cases is no ground for denying altogether the 
traditional equitable power to prevent improper resort to the courts.
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The exception which the Court recognizes for in rem 
actions demonstrates that no such view of federal juris-
diction is tenable; for in those cases, too, the federal 
courts have statutory jurisdiction to proceed.

In short, today’s decision rests upon confusion between 
two distinct lines of authority in this Court, one involving 
vexatious litigation and the other not.

I would affirm.
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WILBUR-ELLIS CO. et  al . v . KUTHER.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT.

No. 109. Argued February 20, 1964.—Decided June 8, 1964.

Respondent, who owned a combination patent covering a canning 
machine, authorized the sale of machines made thereunder designed 
to pack fish into “1-pound” cans. Petitioner company bought four 
of these machines second-hand, three of them rusted, corroded and 
inoperable, and all four requiring cleaning and sandblasting to 
become usable. The machines were reconditioned and six of the 
35 elements of the patent combination were resized to enable the 
machines to pack “5-ounce” cans. The District Court and the 
Court of Appeals held for respondent in his suit for patent in-
fringement. Held: Adapting the machine for use on a different-
sized commodity is within the patent rights purchased and is not 
an infringement. Pp. 424-425.

(a) In adapting the machines to a related use and lengthening 
the useful capacity of the old combination on which royalties were 
paid, petitioners were closer to permissible “repairing” than 
infringing “reconstructing.” P. 425.

(b) The fact that the adaptation made the machines more useful 
did not make it “reconstruction.” P. 425.

(c) Petitioner’s license to use the machines is not for “1-pound” 
cans only, as they were sold outright and with no restrictions. 
P. 425.

314 F. 2d 71, reversed.

Frank A. Neal argued the cause for petitioners. With 
him on the brief was James M. Naylor.

Carlisle M. Moore argued the cause for respondent. 
With him on the brief was Oscar A. Mellin.

Mr . Justice  Douglas  delivered the opinion of the 
Court.

Respondent is the owner of a combination patent 
covering a fish-canning machine. A number of machines 
covered by the patent were manufactured and sold under
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his authorization. Among them were the four machines 
in suit, petitioner Wilbur-Ellis Company being the 
second-hand purchaser. Respondent received out of the 
original purchase price a royalty of $1,500 per machine. 
As originally constructed each of these machines packed 
fish into “1-pound” cans: 3 inches in diameter and 411/i6 
inches high. Three of the machines when acquired by 
Wilbur-Ellis were corroded, rusted, and inoperative; and 
all required cleaning and sandblasting to make them 
usable. Wilbur-Ellis retained petitioner Leuschner to 
put the machines in condition so they would operate and 
to resize six of the 35 elements that made up the patented 
combination. The resizing was for the purpose of ena-
bling the machines to pack fish into “5-ounce” cans: 2y8 
inches in diameter and 3% inches long. One of the six 
elements was so corroded that it could be rendered oper-
able only by grinding it down to a size suitable for use 
with the smaller “5-ounce” can.

This suit for infringement followed; and both the Dis-
trict Court, 200 F. Supp. 841, and the Court of Appeals, 
314 F. 2d 71, held for respondent. The case is here on 
certiorari. 373 U. S. 921.

We put to one side the case where the discovery or 
invention resided in or embraced either the size or loca-
tional characteristics of the replaced elements of a combi-
nation patent or the size of the commodity on which the 
machine operated. The claims of the patent before us do 
not reach that far. We also put to one side the case where 
replacement was made of a patented component of a 
combination patent. We deal here with a patent that 
covered only a combination of unpatented components.

The question in terms of patent law precedents is 
whether what was done to these machines, the original 
manufacture and sale of which had been licensed by the 
patentee, amounted to “repair,” in which event there was 
no infringement, or “reconstruction,” in which event there 
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was.*  The idea of “reconstruction” in this context has 
the special connotation of those acts which would impinge 
on the patentee’s right “to exclude others from making,” 
35 U. S. C. § 154, the article. As stated in Wilson v. 
Simpson, 9 How. 109, 123, “. . . when the material of the 
combination ceases to exist, in whatever way that may 
occur, the right to renew it depends upon the right to 
make the invention. If the right to make does not exist, 
there is no right to rebuild the combination.” On the 
other hand, “When the wearing or injury is partial, then 
repair is restoration, and not reconstruction.” Ibid. Re-
placing worn-out cutting knives in a planing machine 
was held to be “repair,” not “reconstruction,” in Wilson v. 
Simpson, supra. Our latest case was Aro Mfg. Co. v. 
Convertible Top Replacement Co., 365 U. S. 336, which 
a majority of the Court construe as holding that it was 
not infringement to replace the worn-out fabric of a 
patented convertible automobile top, whose original 
manufacture and sale had been licensed by the patentee. 
See No. 75, Aro Mfg. Co. v. Convertible Top Replacement 
Co., decided this day. Post, p. 476.

Whatever view may be taken of the holding in the first 
Aro case, the majority believe that it governs the present 
one. These four machines were not spent; they had 
years of usefulness remaining though they needed clean-
ing and repair. Had they been renovated and put to use 
on the “1-pound” cans, there could be no question but 
that they were “repaired,” not “reconstructed,” within the 
meaning of the cases. When six of the 35 elements of the 
combination patent were resized or relocated, no invasion 
of the patent resulted, for as we have said the size of cans 
serviced by the machine was no part of the invention; 
nor were characteristics of size, location, shape and con-

*See Cotton-Tie Co. v. Simmons, 106 U. S. 89 (reconstruction); 
Heyer v. Duplicator Mfg. Co., 263 U. S. 100 (repair).
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struction of the six elements in question patented. Pe-
titioners in adapting the old machines to d related use 
were doing more than repair in the customary sense; but 
what they did was kin to repair for it bore on the useful 
capacity of the old combination, on which the royalty had 
been paid. We could not call it “reconstruction” without 
saying that the patentee’s right “to exclude others from 
making” the patented machine, 35 U. S. C. § 154, had 
been infringed. Yet adaptation for use of the machine 
on a “5-ounce” can is within the patent rights purchased, 
since size was not an invention.

The adaptation made in the six nonpatented elements 
improved the usefulness of these machines. That does 
not, however, make the adaptation “reconstruction” 
within the meaning of the cases. We are asked in sub-
stance to treat the case as if petitioners had a license for 
use of the machines on “1-pound” cans only. But the 
sales here were outright, without restriction. Adams v. 
Burke, 17 Wall. 453, 456, therefore controls:

“. . . when the patentee, or the person having his 
rights, sells a machine or instrument whose sole value 
is in its use, he receives the consideration for its use 
and he parts with the right to restrict that use.”

And see United States v. Univis Lens Co., 316 U. S. 241, 
250.

Reversed.

Mr . Justice  Harlan  would affirm the judgment sub-
stantially for the reasons given in the majority opinion 
in the Court of Appeals, 314 F. 2d 71.
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J. I. CASE CO. ET AL. v. BORAK.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT.

No. 402. Argued April 22-23, 1964.—Decided June 8, 1964.

Respondent, stockholder of petitioner company, brought a civil action 
in federal court for deprivation of his and other stockholders’ pre-
emptive rights by reason of a merger involving the company, 
allegedly effected through use of a false and misleading proxy state-
ment. The complaint has two counts, one based on diversity and 
claiming a breach of directors’ fiduciary duty to stockholders and 
the other alleging a violation of § 14 (a) of the Securities Exchange 
Act of 1934. The District Court held that, in a private suit, it 
could grant only declaratory relief under § 27 of the Act as to the 
second count and that a state statute requiring security for expenses 
in derivative actions applied to everything but that part of Count 2 
seeking a declaratory judgment. The Court of Appeals reversed, 
holding that the state law was inapplicable and that the District 
Court had power to grant remedial relief. Held:

1. Private suits are permissible under § 27 for violation of § 14 (a) 
for both derivative and direct causes. Pp. 430-431.

2. Federal courts will provide the remedies required to carry out 
the congressional purpose of protecting federal rights. Pp. 433-435.

(a) Remedies are not limited to prospective or declaratory 
relief, but the overriding federal law controls the measure of redress. 
P. 434.

(b) The character of the right remains federal, although state 
law questions must also be decided. P. 434.

(c) The determination of a remedy in this case must await 
trial on the merits. P. 435.

317 F. 2d 838, affirmed.

Malcolm K. Whyte argued the cause for petitioner J. I. 
Case Co. With him on the briefs was Robert P. Harland. 
Walter S. Davis argued the cause for petitioners Barr 
et al. With him on the brief were Clark M. Robertson, 
H. Maxwell Manzer and Ray T. McCann.
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Alex Elson argued the cause for respondent. With him 
on the brief were Arnold I. Shure, Willard J. Lassers, 
Aaron S. Wolff and Bruno V. Bitker.

Philip A. Loomis, Jr., by special leave of Court, argued 
the cause for the Securities and Exchange Commission, 
as amicus curiae, urging affirmance. With him on the 
brief were Solicitor General Cox, Stephen J. Pollak and 
David Ferber.

Mr . Just ice  Clark  delivered the opinion of the Court.
This is a civil action brought by respondent, a stock-

holder of petitioner J. I. Case Company, charging depriva-
tion of the pre-emptive rights of respondent and other 
shareholders by reason of a merger between Case and 
the American Tractor Corporation. It is alleged that 
the merger was effected through the circulation of a 
false and misleading proxy statement by those proposing 
the merger. The complaint was in two counts, the first 
based on diversity and claiming a breach of the direc-
tors’ fiduciary duty to the stockholders. The second 
count alleged a violation of § 14 (a)1 of the Securities 
Exchange Act of 1934 with reference to the proxy solici-
tation material. The trial court held that as to this 
count it had no power to redress the alleged violations of 
the Act but was limited solely to the granting of declara-

1 Section 14 (a) of the Securities Exchange Act of 1934, 48 Stat. 
895, 15 U. S. C. § 78n (a), provides: “It shall be unlawful for any 
person, by the use of the mails or by any means or instrumentality 
of interstate commerce or of any facility of any national securities 
exchange or otherwise to solicit or to permit the use of his name to 
solicit any proxy or consent or authorization in respect of any security 
(other than an exempted security) registered on any national secu-
rities exchange in contravention of such rules and regulations as the 
[Securities and Exchange] Commission may prescribe as necessary 
or appropriate in the public interest or for the protection of investors.”
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tory relief thereon under § 27 of the Act.2 The court 
held Wis. Stat., 1961, § 180.405 (4), which requires post-
ing security for expenses in derivative actions, applicable 
to both counts, except that portion of Count 2 requesting 
declaratory relief. It ordered the respondent to furnish 
a bond in the amount of $75,000 thereunder and, upon 
his failure to do so, dismissed the complaint, save that 
part of Count 2 seeking a declaratory judgment. On 
interlocutory appeal the Court of Appeals reversed on 
both counts, holding that the District Court had the 
power to grant remedial relief and that the Wisconsin 
statute was not applicable. 317 F. 2d 838. We granted 
certiorari. 375 U. S. 901. We consider only the ques-
tion of whether § 27 of the Act authorizes a federal cause 
of action for rescission or damages to a corporate stock-
holder with respect to a consummated merger which was 
authorized pursuant to the use of a proxy statement 
alleged to contain false and misleading statements viola-
tive of § 14 (a) of the Act. This being the sole question 
raised by petitioners in their petition for certiorari, we 
will not consider other questions subsequently presented.

2 Section 27 of the Act, 48 Stat. 902-903, 15 U. S. C. § 78aa, pro-
vides in part: “The district courts of the United States, the Supreme 
Court of the District of Columbia, and the United States courts of 
any Territory or other place subject to the jurisdiction of the United 
States shall have exclusive jurisdiction of violations of this title or 
the rules and regulations thereunder, and of all suits in equity and 
actions at law brought to enforce any liability or duty created by 
this title or the rules and regulations thereunder. Any criminal 
proceeding may be brought in the district wherein any act or trans-
action constituting the violation occurred. Any suit or action to 
enforce any liability or duty created by this title or rules and regu-
lations thereunder, or to enjoin any violation of such title or rules 
and regulations, may be brought in any such district or in the district 
wherein the defendant is found or is an inhabitant or transacts busi-
ness, and process in such cases may be served in any other district 
of which the defendant is an inhabitant or wherever the defendant 
may be found.”
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See Supreme Court Rule 40 (l)(d)(2); 3 Local 1976, 
United Brotherhood of Carpenters v. Labor Board, 357 
U. S. 93, 96 (1958); Irvine v. California, 347 U. S. 128, 
129-130 (1954).

I.
Respondent, the owner of 2,000 shares of common stock 

of Case acquired prior to the merger, brought this suit 
based on diversity jurisdiction seeking to enjoin a pro-
posed merger between Case and the American Tractor 
Corporation (ATC) on various grounds, including breach 
of the fiduciary duties of the Case directors, self-dealing 
among the management of Case and ATC and misrepre-
sentations contained in the material circulated to obtain 
proxies. The injunction was denied and the merger 
was thereafter consummated. Subsequently successive 
amended complaints were filed and the case was heard on 
the aforesaid two-count complaint. The claims perti-
nent to the asserted violation of the Securities Exchange 
Act were predicated on diversity jurisdiction as well as on 
§ 27 of the Act. They alleged: that petitioners, or their 
predecessors, solicited or permitted their names to be used 
in the solicitation of proxies of Case stockholders for use 
at a special stockholders’ meeting at which the proposed 
merger with ATC was to be voted upon; that the proxy 
solicitation material so circulated was false and mislead-
ing in violation of § 14 (a) of the Act and Rule 14a-9 
which the Commission had promulgated thereunder; 4

3 “The phrasing of the questions presented need not be identical 
with that set forth in the jurisdictional statement or the petition for 
certiorari, but the brief may not raise additional questions or change 
the substance of the questions already presented in those documents. 
Questions not presented according to this paragraph will be disre-
garded, save as the court, at its option, may notice a plain error not 
presented.”

4 17 CFR §240.14a-9 provides: “False or misleading statements. 
No solicitation subject to §§ 240.14a-l to 240.14a-10 shall be made
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that the merger was approved at the meeting by a small 
margin of votes and was thereafter consummated; that 
the merger would not have been approved but for the 
false and misleading statements in the proxy solicitation 
material; and that Case stockholders were damaged 
thereby. The respondent sought judgment holding the 
merger void and damages for himself and all other stock-
holders similarly situated, as well as such further relief 
“as equity shall require.” The District Court ruled that 
the Wisconsin security for expenses statute did not apply 
to Count 2 since it arose under federal law. However, 
the court found that its jurisdiction was limited to 
declaratory relief in a private, as opposed to a govern-
ment, suit alleging violation of § 14 (a) of the Act. 
Since the additional equitable relief and damages prayed 
for by the respondent would, therefore, be available only 
under state law, it ruled those claims subject to the secu-
rity for expenses statute. After setting the amount of 
security at $75,000 and upon the representation of counsel 
that the security would not be posted, the court dismissed 
the complaint, save that portion of Count 2 seeking a 
declaration that the proxy solicitation material was false 
and misleading and that the proxies and, hence, the 
merger were void.

II.
It appears clear that private parties have a right 

under § 27 to bring suit for violation of § 14 (a) of the

by means of any proxy statement, form of proxy, notice of meeting, 
or other communication written or oral containing any statement 
which at the time and in the light of the circumstances under which 
it is made, is false or misleading with respect to any material fact, 
or which omits to state any material fact necessary in order to make 
the statements therein not false or misleading or necessary to correct 
any statement in any earlier communication with respect to the 
solicitation of a proxy for the same meeting or subject matter which 
has become false or misleading.”
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Act. Indeed, this section specifically grants the appro-
priate District Courts jurisdiction over “all suits in 
equity and actions at law brought to enforce any liability 
or duty created” under the Act. The petitioners make no 
concessions, however, emphasizing that Congress made no 
specific reference to a private right of action in § 14 (a) ; 
that, in any event, the right would not extend to deriva-
tive suits and should be limited to prospective relief only. 
In addition, some of the petitioners argue that the merger 
can be dissolved only if it was fraudulent or non-benefi- 
cial, issues upon which the proxy material would not bear. 
But the causal relationship of the proxy material and the 
merger are questions of fact to be resolved at trial, not 
here. We therefore do not discuss this point further.

III.
While the respondent contends that his Count 2 

claim is not a derivative one, we need not embrace that 
view, for we believe that a right of action exists as to both 
derivative and direct causes.

The purpose of § 14 (a) is to prevent management or 
others from obtaining authorization for corporate action 
by means of deceptive or inadequate disclosure in proxy 
solicitation. The section stemmed from the congressional 
belief that “[f] air corporate suffrage is an important right 
that should attach to every equity security bought on a 
public exchange.” H. R. Rep. No. 1383, 73d Cong., 2d 
Sess., 13. It was intended to “control the conditions 
under which proxies may be solicited with a view to pre-
venting the recurrence of abuses which . . . [had] frus-
trated the free exercise of the voting rights of stock-
holders.” Id., at 14. “Too often proxies are solicited 
without explanation to the stockholder of the real nature 
of the questions for which authority to cast his vote is 
sought.” S. Rep. No. 792, 73d Cong., 2d Sess., 12. These 
broad remedial purposes are evidenced in the language of 

729-256 0-65-32
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the section which makes it “unlawful for any person . . . 
to solicit or to permit the use of his name to solicit any 
proxy or consent or authorization in respect of any secu-
rity . . . registered on any national securities exchange 
in contravention of such rules and regulations as the 
Commission may prescribe as necessary or appropriate in 
the public interest or for the protection of investors.” 
(Italics supplied.) While this language makes no spe-
cific reference to a private right of action, among its chief 
purposes is “the protection of investors,” which certainly 
implies the availability of judicial relief where necessary 
to achieve that result.

The injury which a stockholder suffers from corporate 
action pursuant to a deceptive proxy solicitation ordi-
narily flows from the damage done the corporation, rather 
than from the damage inflicted directly upon the stock-
holder. The damage suffered results not from the deceit 
practiced on him alone but rather from the deceit prac-
ticed on the stockholders as a group. To hold that de-
rivative actions are not within the sweep of the section 
would therefore be tantamount to a denial of private 
relief. Private enforcement of the proxy rules provides a 
necessary supplement to Commission action. As in anti-
trust treble damage litigation, the possibility of civil dam-
ages or injunctive relief serves as a most effective weapon 
in the enforcement of the proxy requirements. The Com-
mission advises that it examines over 2,000 proxy state-
ments annually and each of them must necessarily be 
expedited. Time does not permit an independent exami-
nation of the facts set out in the proxy material and this 
results in the Commission’s acceptance of the representa-
tions contained therein at their face value, unless con-
trary to other material on file with it. Indeed, on the 
allegations of respondent’s complaint, the proxy material 
failed to disclose alleged unlawful market manipulation 
of the stock of ATC, and this unlawful manipulation
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would not have been apparent to the Commission until 
after the merger.

We, therefore, believe that under the circumstances 
here it is the duty of the courts to be alert to provide 
such remedies as are necessary to make effective the con-
gressional purpose. As was said in Sola Electric Co. v. 
Jefferson Electric Co., 317 U. S. 173, 176 (1942):

“When a federal statute condemns an act as unlaw-
ful, the extent and nature of the legal consequences 
of the condemnation, though left by the statute to 
judicial determination, are nevertheless federal ques-
tions, the answers to which are to be derived from the 
statute and the federal policy which it has adopted.” 

See also Tunstall v. Brotherhood of Locomotive Firemen 
& Enginemen, 323 U. S. 210, 213 (1944); Deitrick v. 
Greaney, 309 U. S. 190, 201 (1940). It is for the federal 
courts “to adjust their remedies so as to grant the neces-
sary relief” where federally secured rights are invaded. 
“And it is also well settled that where legal rights have 
been invaded, and a federal statute provides for a general 
right to sue for such invasion, federal courts may use any 
available remedy to make good the wrong done.” Bell 
v. Hood, 327 U. S. 678, 684 (1946). Section 27 grants 
the District Courts jurisdiction “of all suits in equity and 
actions at law brought to enforce any liability or duty 
created by this title . . . .” In passing on almost iden-
tical language found in the Securities Act of 1933, the 
Court found the words entirely sufficient to fashion a 
remedy to rescind a fraudulent sale, secure restitution 
and even to enforce the right to restitution against a third 
party holding assets of the vendor. Deckert v. Inde-
pendence Shares Corp., 311 U. S. 282 (1940). This 
significant language was used:

“The power to enforce implies the power to make 
effective the right of recovery afforded by the Act. 
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And the power to make the right of recovery effec-
tive implies the power to utilize any of the pro-
cedures or actions normally available to the litigant 
according to the exigencies of the particular case.” 
At 288.

See also Porter v. Warner Holding Co., 328 U. S. 395 
(1946); Mitchell v. Robert DeMario Jewelry, Inc., 361 
U. S. 288 (1960); Schine Chain Theatres, Inc., v. United 
States, 334 U. S. 110 (1948).

Nor do we find merit in the contention that such rem-
edies are limited to prospective relief. This was the po-
sition taken in Dann n . Studebaker-Packard Corp., 288 
F. 2d 201, where it was held that the “preponderance of 
questions of state law which would have to be interpreted 
and applied in order to grant the relief sought ... is so 
great that the federal question involved ... is really 
negligible in comparison.” At 214. But we believe that 
the overriding federal law applicable here would, where 
the facts required, control the appropriateness of redress 
despite the provisions of state corporation law, for it “is 
not uncommon for federal courts to fashion federal law 
where federal rights are concerned.” Textile Workers v. 
Lincoln Mills, 353 U. S. 448, 457 (1957). In addition, 
the fact that questions of state law must be decided does 
not change the character of the right; it remains federal. 
As Chief Justice Marshall: said in Osborn v. Bank of the 
United States, 9 Wheat. 738 (1824):

“If this were sufficient to withdraw a case from 
the jurisdiction of the federal Courts, almost every 
case, although involving the construction of a law, 
would be withdrawn . . . .” At 819-820.

Moreover, if federal jurisdiction were limited to the 
granting of declaratory relief, victims of deceptive proxy 
statements would be obliged to go into state courts for 
remedial relief. And if the law of the State happened
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to attach no responsibility to the use of misleading proxy 
statements, the whole purpose of the section might be 
frustrated. Furthermore, the hurdles that the victim 
might face (such as separate suits, as contemplated by 
Dann n . Studebaker-Packard Corp., supra, security for 
expenses statutes, bringing in all parties necessary for 
complete relief, etc.) might well prove insuperable to 
effective relief.

IV.
Our finding that federal courts have the power to grant 

all necessary remedial relief is not to be construed as any 
indication of what we believe to be the necessary and 
appropriate relief in this case. We are concerned here 
only with a determination that federal jurisdiction for 
this purpose does exist. Whatever remedy is necessary 
must await the trial on the merits.

The other contentions of the petitioners are denied.
Affirmed.
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GENERAL MOTORS CORP. v. WASHINGTON et  al .

APPEAL FROM THE SUPREME COURT OF WASHINGTON.

No. 115. Argued February 26, 1964.—Decided June 8, 1964.

Appellant, a Delaware corporation, manufactures motor vehicles and 
parts outside the State of Washington some of which it sells to 
retail dealers in that State. It operates through substantially 
independent “Divisions,” here three automotive and one parts, all 
but the latter maintaining zone offices in Oregon which handle sales 
and other orders from dealers in Washington. Sales originate 
through projection of orders of estimated needs, for practical pur-
poses “a purchase order,” worked out between the dealers and the 
corporation’s district managers who conduct business from their 
homes in Washington and constantly call upon dealers, assisting 
in sales promotion, training of salesmen, etc.; service contacts are 
maintained through service representatives. One automotive divi-
sion has a small branch office in Washington to expedite delivery of 
cars for dealers in all but nine counties. During the pertinent 
period, the automotive and parts divisions had about 40 em-
ployees resident or principally employed in the State. In addi-
tion, out-of-state zone office personnel visited dealers in the State 
from time to time. The parts division maintains warehouses in 
Oregon and Washington from which orders from Washington 
dealers are filled (though only the tax on Oregon shipments is pro-
tested). Appellant claims that its products taxed by Washington 
are manufactured in St. Louis, which levies a license tax measured 
by sales before shipment. This litigation arises from application 
of Washington’s tax on the privilege of doing business in the State 
measured by the wholesale sales of appellant within the State. 
Appellant contended that it constituted a tax on unapportioned 
gross receipts in violation of the Commerce and Due Process 
Clauses. The lower court upheld this view except for some of the 
business conducted from appellant’s local branch office. The State 
Supreme Court reversed, holding that all appellant’s activities in 
the State were subject to the tax which was measured by its whole-
sale sales and was found to bear a reasonable relation to appellant’s 
in-state activities. Held:

1. Though interstate commerce cannot be subjected to the bur-
dens of multiple taxation, a tax measured by gross receipts is 
constitutionally proper if fairly apportioned. Pp. 439-440.
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2. The burden of establishing exemption from a tax rests upon 
a taxpayer claiming immunity therefrom. Norton Co. v. Depart-
ment of Revenue, 340 U. S. 534, followed. P. 441.

3. The bundle of appellant’s corporate activities or “incidents” 
in Washington afforded the State a proper basis for imposing a 
tax. Pp. 442-448.

4. The evidence was sufficient to warrant the finding by the state 
court of a nexus between appellant’s in-state activities and its sales 
there, especially where its taxable business was so enmeshed with 
what it claimed was nontaxable. P. 448.

5. This Court does not pass upon appellant’s claim of “multiple 
taxation” in violation of the Commerce Clause because appellant 
did not show what definite burden in a constitutional sense the 
St. Louis tax places on the identical interstate shipments by which 
Washington measures its tax or that Oregon levies any tax on 
appellant’s activity bearing on Washington sales. Pp. 448-449.

60 Wash. 2d 862, 376 P. 2d 843, affirmed.

Donald K. Barnes argued the cause for appellant. 
With him on the briefs were Aloysius F. Power, Thomas 
J. Hughes and Dewitt Williams.

John W. Riley, Special Assistant Attorney General of 
Washington, and Timothy R. Malone, Assistant Attorney 
General, argued the cause for appellees. With them on 
the brief were John J. O’Connell, Attorney General of 
Washington, and James A. Furber and Lloyd W. Peterson, 
Assistant Attorneys General.

Mr . Justice  Clark  delivered the opinion of the Court.
This appeal tests the constitutional validity, under the 

Commerce and Due Process Clauses, of Washington’s tax 
imposed upon the privilege of engaging in business activ-
ities within the State.1 The tax is measured by the 

1 Relevant sections of the Washington statute as they were in force 
during the taxable period in this case, January 1, 1949, through 
June 30, 1953, are:

“Section 4. From and after the first day of May, 1935, there is 
hereby levied and there shall be collected from every person a tax 
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appellant’s gross wholesale sales of motor vehicles, parts 
and accessories delivered in the State. Appellant claims 
that the tax is levied on unapportioned gross receipts 
from such sales and is, therefore, a tax on the privilege of 
engaging in interstate commerce; is inherently discrimina-
tory ; results in the imposition of a multiple tax burden ; 
and is a deprivation of property without due process of 
law. The Washington Superior Court held that the 
presence of a branch office in Seattle rendered some of the 
Chevrolet transactions subject to tax, but, as to the re-
mainder, held that the application of the statute would be 
repugnant to the Commerce and the Due Process Clauses 
of the United States Constitution. On appeal, the 
Supreme Court of Washington reversed the latter finding, 
holding that all of the appellant’s transactions were sub-

for the act or privilege of engaging in business activities. Such tax 
shall be measured by the application of rates against value of prod-
ucts, gross proceeds of sales, or gross income of the business, as the 
case may be, as follows:

“(e) Upon every person . . . engaging within this state in the 
business of making sales at wholesale; as to such persons the amount 
of tax with respect to such business shall be equal to the gross pro-
ceeds of sales of such business multiplied by the rate of one-quarter 
of one per cent;

“Section 5. For the purposes of this title . . .

“(e) The term 'sale at wholesale’ or ‘wholesale sale’ means any sale 
of tangible personal property and any sale of or charge made for 
labor and services rendered in respect to real or personal property, 
which is not a sale at retail;

“(f) The term ‘gross proceeds of sales’ means the value proceeding 
or accruing from the sale of tangible personal property and/or for 
services rendered without any deduction on account of the cost of 
property sold, the cost of materials used, labor costs, interest, dis-
count paid, delivery costs, taxes, or any other expense whatsoever 
paid or accrued and without any deduction on account of losses.” 
Laws of Wash., 1949, c. 228, at 814-819.
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ject to the tax on the ground that the tax bore a reason-
able relation to the appellant’s activities within the State. 
60 Wash. 2d 862, 376 P. 2d 843. Probable jurisdiction 
was noted. 374 U. S. 824. We have concluded that the 
tax is levied on the incidents of a substantial local business 
in Washington and is constitutionally valid and, therefore, 
affirm the judgment.

I.
We start with the proposition that “[i] t was not the 

purpose of the commerce clause to relieve those engaged 
in interstate commerce from their just share of state tax 
burden even though it increases the cost of doing the 
business.” Western Live Stock v. Bureau of Revenue, 
303 U. S. 250, 254 (1938). “Even interstate business 
must pay its way,” Postal Telegraph-Cable Co. v. Rich-
mond, 249 U. S. 252, 259 (1919), as is evidenced by 
numerous opinions of this Court. For example, the 
Court has approved property taxes on the instruments 
employed in commerce, Western Union Telegraph Co. v. 
Attorney General, 125 U. S. 530 (1888); on property 
devoted to interstate transportation fairly apportioned to 
its use within the State, Pullman’s Palace Car Co. v. 
Pennsylvania, 141 U. S. 18 (1891); on profits derived 
from foreign or interstate commerce by way of a net in-
come tax, William E. Peck & Co. v. Lowe, 247 U. S. 165 
(1918), and United States Glue Co. v. Oak Creek, 247 
U. S. 321 (1918); by franchise taxes, measured by the net 
income of a commercially domiciled corporation from 
interstate commerce attributable to business done in the 
State and fairly apportioned, Underwood Typewriter Co. 
v. Chamberlain, 254 U. S. 113 (1920); by a franchise tax 
measured on a proportional formula on profits of a unitary 
business manufacturing and selling ale, “the process of 
manufacturing resulting in no profits until it ends in 
sales,” Bass, Ratcliff & Gretton, Ltd., v. State Tax 
Comm’n, 266 U. S. 271, 282 (1924); by a personal prop-
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erty tax by a domiciliary State on a fleet of airplanes 
whose home port was in the taxing State, despite the fact 
that personal property taxes were paid on part of the fleet 
in other States, Northwest Airlines, Inc., v. Minnesota, 
322 U. S. 292 (1944); by a net income tax on revenues 
derived from interstate commerce where fairly appor-
tioned to business activities within the State, North-
western States Portland Cement Co. v. Minnesota, 358 
U. S. 450 (1959); and by a franchise tax levied on an 
express company, in lieu of taxes upon intangibles or roll-
ing stock, measured by gross receipts, fairly apportioned, 
and derived from transportation within the State, Rail-
way Express Agency, Inc., v. Virginia, 358 U. S. 434 (1959).

However, local taxes measured by gross receipts from 
interstate commerce have not always fared as well. 
Because every State has equal rights when taxing the 
commerce it touches, there exists the danger that such 
taxes can impose cumulative burdens upon interstate 
transactions which are not presented to local commerce. 
Cf. Michigan-Wisconsin Pipe Line Co. v. Calvert, 347 
U. S. 157, 170 (1954); Philadelphia Southern S. S. 
Co. v. PennsyIvania, 122 U. S. 326, 346 (1887). Such 
burdens would destroy interstate commerce and encour-
age the re-erection of those trade barriers which made 
the Commerce Clause necessary. Cf. Baldwin v. G. A. F. 
Seelig, Inc., 294 U. S. 511, 521-522 (1935). And in this 
connection, we have specifically held that interstate com-
merce cannot be subjected to the burden of “multiple tax-
ation.” Michigan-Wisconsin Pipe Line Co. v. Calvert, 
supra, at 170. Nevertheless, as we have seen, it is well 
established that taxation measured by gross receipts is 
constitutionally proper if it is fairly apportioned.

A careful analysis of the cases in this field teaches that 
the validity of the tax rests upon whether the State is 
exacting a constitutionally fair demand for that aspect 
of interstate commerce to which it bears a special relation.
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For our purposes the decisive issue turns on the operating 
incidence of the tax. In other words, the question is 
whether the State has exerted its power in proper pro-
portion to appellant’s activities within the State and to 
appellant’s consequent enjoyment of the opportunities 
and protections which the State has afforded. Where, as 
in the instant case, the taxing State is not the domi-
ciliary State, we look to the taxpayer’s business activities 
within the State, i. e., the local incidents, to determine if 
the gross receipts from sales therein may be fairly related 
to those activities. As was said in Wisconsin v. J. C. 
Penney Co., 311 U. S. 435, 444 (1940), “[t]he simple but 
controlling question is whether the state has given any-
thing for which it can ask return.”

Here it is admitted that General Motors has entered 
the State and engaged in activities therein. In fact, 
General Motors voluntarily pays considerable taxes on its 
Washington operations but contests the validity of the 
tax levy on four of its Divisions, Chevrolet, Pontiac, Olds-
mobile and General Motors Parts. Under these circum-
stances appellant has the burden of showing that the 
operations of these divisions in the State are “dissociated 
from the local business and interstate in nature. The 
general rule, applicable here, is that a taxpayer claiming 
immunity from a tax has the burden of establishing his 
exemption.” Norton Co. v. Department of Revenue, 340 
U. S. 534, 537 (1951). And, as we also said in that case, 
this burden is not met

“by showing a fair difference of opinion which as 
an original matter might be decided differently. 
This corporation, by submitting itself to the taxing 
power ... [of the State], likewise submitted itself 
to its judicial power to construe and apply its tax-
ing statute insofar as it keeps within constitutional 
bounds. Of course, in constitutional cases, we have 
power to examine the whole record to arrive at an 
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independent judgment as to whether constitutional 
rights have been invaded, but that does not mean 
that we will re-examine, as a court of first instance, 
findings of fact supported by substantial evidence.” 
At 537-538.

With these principles in mind, we turn to the facts.

II.
1. General  Motors ’ Corporate  Organi zat ion  

and  Sales  Oper ation .
General Motors is a Delaware corporation which was 

engaged in business in Washington during the period of 
time involved in this case, January 1, 1949, through June 
30, 1953. Chevrolet, Pontiac, Oldsmobile and General 
Motors Parts are divisions of General Motors, but they 
operate substantially independently of each other. The 
corporation manufactures automobiles, trucks and other 
merchandise which are sold to dealers in Washington. 
However, all of these articles are manufactured in other 
States. In order to carry on the sale, in Washington, of 
the products of Chevrolet, Pontiac, Oldsmobile and Gen-
eral Motors Parts, the corporation maintains an organiza-
tion of employees in each of these divisions on a national, 
regional and district level. During the taxing period in 
question, the State of Washington was located in the 
western region of the corporation’s national organization 
and each division, except General Motors Parts, main-
tained a zone office at Portland, Oregon. These zone 
offices serviced General Motors’ operations in Oregon, 
Washington, Idaho, portions of Montana and Wyoming 
and all of the then Territory of Alaska. Chevrolet Divi-
sion also maintained a branch office at Seattle which was 
under the jurisdiction of the Portland zone office and 
which rendered special service to all except the nine 
southern counties of Washington, which were still serv-
iced by the Portland office. The zone offices of each divi-
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sion were broken down into geographical district offices 
and it is in these districts that the dealers, to whom the 
corporation sold its products for re-sale, were selected 
and located.2 The orders for these products were sent 
by the dealers to the zone office located at Portland. 
They were accepted or rejected there or at the factory 
and the sales were completed by shipments f. o. b. the 
factories.

2. Personne l  Resi din g  Within  the  State  and  
Their  Activit ies .

The sales organizations of the Chevrolet, Pontiac and 
Oldsmobile Divisions were similar in most respects. The 
zone manager was located in Portland and had charge of 
the sales operation. His job was “to secure and main-
tain a quality dealer organization ... to administer and 
promote programs, plans and procedures that will cause 
that dealer organization to give . . . the best possible 
business representation in this area.” R. 76. The dis-
trict managers lived within the State of Washington and 
their jobs were “the maintenance of a quality organiza-
tion—dealer organization—and the follow-through and 
administration of programs, plans and procedures within 
their district, that will help to develop the dealer organi-
zation, for the best possible financial and sales results.” 
R. 109. While he had no office within the State, the 
district manager operated from his home where he 
received mail and telephone calls and otherwise carried 
on the corporation’s business. He called upon each 
dealer in his district on an average of at least once a 
month, and often saw the larger dealers weekly. A dis-
trict manager had from 12 to 30 dealers under his super-
vision and functioned as the zone manager’s direct con-

2 The dealers are independent merchants, often financing them-
selves, owning their own facilities and paying for all products upon 
delivery.
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tact with these dealers, acting “in a supervisory or 
advisory capacity to see that they have the proper sales 
organization and to acquaint them with the Divisional 
sales policies and promotional and training plans to im-
prove the selling ability of the sales organization.” 
R. 246. In this connection, the district manager also as-
sisted in the organization and training of the dealer’s 
sales force. At appropriate times he distributed promo-
tional material and advised on used car inventory control.

It was also the duty of the district manager to discuss 
and work out with the dealer the 30-, 60- and 90-day pro-
jection of orders of estimated needs which the dealer or 
the district manager then filed with the zone manager. 
These projections indicated the number of cars a dealer 
needed during the indicated period and also included esti-
mates for accessories and equipment. The projected or-
ders were prepared and filed each month and the estimates 
contained in them could, for all practical purposes, be 
“construed as a purchase order.” 3

In addition to the district manager, each of the Chev-
rolet, Pontiac and Oldsmobile Divisions also maintained 
service representatives who called on the dealers with 
regularity, assisting the service department in any troubles 
it experienced with General Motors products. These rep-
resentatives also checked the adequacy of the service de-
partment inventory to make certain that the dealer’s 
agreement was being complied with and to ensure the 
best possible service to customers. It was also their duty 
to note the appearance of the dealer’s place of business

3 R. 341. A Chevrolet zone manager said that: “Once that pro-
jection and estimate has been made, and a meeting of minds between 
the district manager and the dealer, or his representative, arrived at, 
the dealer then places individual orders with us on a separate form 
for the merchandise. Those separate forms, of course, are to allow 
him to specifically specify color option, and things of that character.” 
R. 124.
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and, where needed, to require rehabilitation, improved 
cleanliness or any other repairs necessary to achieve an 
attractive sales and service facility. At the dealer’s re-
quest, or on direction from his zone superior, the service 
representative also conducted service clinics at the dealer’s 
place of business, for the purpose of teaching the dealer 
and his service personnel the proper techniques necessary 
to the operation of an efficient service department. The 
service representative also gave assistance to the dealer 
with the more difficult customer complaints, some of which 
were registered with the dealer, but others of which were 
registered with the corporation.

During the tax period involved here the Chevrolet, 
Oldsmobile and Pontiac Divisions had an average of about 
20 employees resident or principally employed in Wash-
ington.4 General Motors Parts Division employed about 
20 more.

The Chevrolet Division’s branch office at Seattle con-
sisted of one man and his secretary. That office per-
formed the function of getting better service for Wash-
ington dealers on orders of Chevrolet Division products. 
The branch office had no jurisdiction over sales or over 
other Chevrolet personnel in the State. Since January 1, 
1954, Chevrolet Division has maintained a zone office in 
Seattle and has paid the tax without dispute.

3. Out -of -State  Pers onnel , Performi ng  In -State  
Acti viti es .

The zone manager, who directed all zone activities, 
visited with each Washington dealer on the average of 
once each 60 days, the larger ones, each month. About 
one-half of these visits were staged at the dealer’s place 
of business and the others were at Portland. The zone

4 At times, Pontiac had three, Oldsmobile six and Chevrolet 17 
assigned personnel in the State.
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business management manager was the efficiency expert 
for the zone and supervised the capital structure and 
financing of the Washington dealers. The zone parts and 
service manager held responsibility for the adequacy of 
the Washington dealer services to customers. He worked 
through the local Washington service representative, but 
also made personal visits to Washington dealers and con-
ducted schools for the promotion of good service policies. 
The zone used car manager (for the Chevrolet Division 
only) assisted Washington dealers in the disposition of 
used cars through appropriate display and reconditioning.

4. Activi ties  of  General  Motors  Parts  Divi si on .
During the period of this tax, the General Motors Parts 

Division warehoused, sold and shipped parts and acces-
sories to Washington dealers for Chevrolet, Pontiac and 
Oldsmobile vehicles. It maintained warehouses in Port-
land and Seattle. No personnel of this division visited 
the dealers, but all of the Chevrolet, Pontiac and Olds-
mobile dealers in Washington obtained their parts and 
accessories from these warehouses. Items carried by the 
Seattle warehouse were shipped from it, and those ware-
housed at Portland were shipped from there. The Seattle 
warehouse, which carried the items most often called for 
in Washington, employed from 20 to 28 people during 
the taxing period. The Portland warehouse carried the 
less frequently needed parts. The tax on the orders 
filled at the Seattle warehouse was paid but the tax on 
the Portland shipments is being protested.

III.
“[I]t is beyond dispute,” we said in Northwestern 

States Portland Cement Co. v. Minnesota, supra, at 458, 
“that a State may not lay a tax on the ‘privilege’ of en-
gaging in interstate commerce.” But that is not this case. 
To so contend here is to overlook a long line of cases of
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this Court holding that an in-state activity may be a 
sufficient local incident upon which a tax may be based. 
As was said in Spector Motor Service, Inc., v. O’Connor, 
340 U. S. 602, 609 (1951), “[t]he State is not precluded 
from imposing taxes upon other activities or aspects of 
this [interstate] business which, unlike the privilege of 
doing interstate business, are subject to the sovereign 
power of the State.” This is exactly what Washington 
seeks to do here and we cannot say that appellant has 
shown that its activities within the State are not such 
incidents as the State can reach. Norton Co. v. De-
partment of Revenue, supra, at 537. Unlike Field Enter-
prises, Inc., v. Washington, 47 Wash. 2d 852, 289 P. 2d 
1010, aff’d, 352 U. S. 806 (1956), citing Norton, supra, the 
Pontiac and Oldsmobile Divisions of General Motors had 
no branch offices in Washington. But these divisions had 
district managers, service representatives and other em-
ployees who were residents of the State and who per-
formed substantial services in relation to General Motors’ 
functions therein, particularly with relation to the estab-
lishment and maintenance of sales, upon which the tax 
was measured. We place little weight on the fact that 
these divisions had no formal offices in the State, since 
in actuality the homes of these officials were used as cor-
porate offices. Despite their label as “homes” they 
served the corporation just as effectively as “offices.” In 
addition, the corporation had a Chevrolet branch office 
and a General Motors Parts Division warehouse in 
Seattle.

Thus, in the bundle of corporate activity, which is the 
test here, we see General Motors’ activity so enmeshed in 
local connections that it voluntarily paid taxes on various 
of its operations but insists that it was not liable on others. 
Since General Motors elected to enter the State in this 
fashion, we cannot say that the Supreme Court of Wash-
ington erred in holding that these local incidents were 

729-256 0-65-33 
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sufficient to form the basis for the levy of a tax.that would 
not run contrary to the Constitution. Norton Co. v. 
Department of Revenue, supra.

IV.
The tax that Washington levied is measured by the 

wholesale sales of the respective General Motors divi-
sions in the State. It is unapportioned and, as we have 
pointed out, is, therefore, suspect. We must determine 
whether it is so closely related to the local activities of the 
corporation as to form “some definite link, some mini-
mum connection, between a state and the person, prop-
erty or transaction it seeks to tax.” Miller Bros. Co. v. 
Maryland, 347 U. S. 340, 344-345 (1954). On the basis of 
the facts found by the state court we are not prepared to 
say that its conclusion was constitutionally impermissible. 
Norton Co. v. Department of Revenue, supra, at 538. 
Here, just as in Norton, the corporation so mingled its tax-
able business with that which it claims nontaxable that we 
can only “conclude that, in the light of all the evidence, 
the judgment attributing . . . [the corporation’s Wash-
ington sales to its local activity] was within the realm of 
permissible judgment. Petitioner has not established 
that such services as were rendered . . . [through in-
state activity] were not decisive factors in establishing 
and holding this market.” Ibid. Although mere entry 
into a State does not take from a corporation the right to 
continue to do an interstate business with tax immunity, 
it does not follow that the corporation can channel its 
operations through such a maze of local connections as 
does General Motors, and take advantage of its gain on 
domesticity, and still maintain that same degree of 
immunity.

V.
A more difficult question might arise from appellant’s 

claim of multiple taxation. Gwin, White & Prince, Inc., 
v. Hennef ord, 305 U. S. 434, 440 (1939). General Motors
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claims that some of its products taxed by Washington 
are manufactured in St. Louis where a license tax, meas-
ured by sales before shipment, is levied. See American 
Mfg. Co. v. St. Louis, 250 U. S. 459 (1919). It is also 
urged that General Motors’ Oregon-based activity which 
concerns Washington sales might afford sufficient inci-
dents for a similar tax by Oregon. The Court touched 
upon the problem of multiple taxation in Northwest Air-
lines v. Minnesota, supra, at 295, but laid it to one side 
as “not now before us.” Thereafter, in Northwestern 
States Portland Cement Co. v. Minnesota, supra, at 463, 
we held that “[i]n this type of case the taxpayers must 
showT that the formula places a burden upon interstate 
commerce in a constitutional sense.” Appellant has not 
done this. It has not demonstrated what definite burden, 
in a constitutional sense, the St. Louis tax places on the 
identical interstate shipments by which Washington 
measures its tax. Cf. International Harvester Co. n . 
Evatt, 329 U. S. 416, 421-423 (1947). And further, 
it has not been shown that Oregon levies any tax on 
appellant’s activity bearing on Washington sales. In 
such cases we have refrained from passing on the ques-
tion of “multiple taxation,” e. g., Northwestern States 
Portland Cement Co. v. Minnesota, supra, and we adhere 
to that position.

Affirmed.
Mr . Justic e Brennan , dissenting.
This case presents once again the thorny problem of the 

power of a State to tax the gross receipts from interstate 
sales arising from activities occurring only partly within 
its borders. In upholding the Washington gross receipts 
tax the Court has, in my judgment, confused two quite 
different issues raised by the case, and in doing so has 
ignored a fatal defect in the Washington statute.

In order to tax any transaction, the Due Process Clause 
requires that a State show a sufficient “nexus between
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such a tax and transactions within a state for which the 
tax is an exaction.” Northwestern States Portland Ce-
ment Co. v. Minnesota, 358 U. S. 450, 464. This ques-
tion, which we considered in McLeod v. J. E. Dilworth 
Co., 322 U. S. 327, and Norton Co. v. Department of 
Revenue, 340 U. S. 534, is the most fundamental pre-
condition on state power to tax. But the strictures of 
the Constitution on this power do not stop there. For in 
the case of a gross receipts tax imposed upon an inter-
state transaction, even though the taxing State can show 
“some minimum connection,” Northwestern States Port-
land Cement Co., supra, at 465, the Commerce Clause 
requires that “taxation measured by gross receipts from 
interstate commerce . . . [be] fairly apportioned to the 
commerce carried on within the taxing state.” Western 
Live Stock v. Bureau of Revenue, 303 U. S. 250, 256. 
See J. D. Adams Mfg. Co. v. Stören, 304 U. S. 307.

The Court recognizes that “taxation measured by gross 
receipts is constitutionally proper if it is fairly appor-
tioned,” ante, p. 440. In concluding that the tax in this 
case includes a fair apportionment, however, the Court 
relies upon the fact that Washington has sufficient con-
tacts with the sale to satisfy the Norton standard, which 
was formulated to meet the quite different problem of 
defining the requirements of the Due Process Clause. 
See Part IV, ante. Our prior decisions clearly indicate 
that a quite different scheme of apportionment is re-
quired. Of course, when a sale may be localized com-
pletely in one State, there is no danger of multiple 
taxation, and, as in the case of a retail sales tax, the State 
may use as its tax base the total gross receipts arising 
within its borders. See McGoldrick v. Berwind-White 
Coal Mining Co., 309 U. S. 33. But far more common in 
our complex economy is the kind of sale presented in this 
case, which exhibits significant contacts with more than 
one State. In such a situation, it is the commercial
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activity within the State, and not the sales volume, which 
determines the State’s power to tax, and by which the tax 
must be apportioned. While the ratio of in-state to 
out-of-state sales is often taken into account as one 
factor among others in apportioning a firm’s total net 
income, see, e. g., the description of the “Massachusetts 
Formula” in Note, 75 Harv. L. Rev. 953, 1011 (1962), it 
nevertheless remains true that if commercial activity in 
more than one State results in a sale in one of them, that 
State may not claim as all its own the gross receipts to 
which the activity within its borders has contributed only 
a part. Such a tax must be apportioned to reflect the 
business activity within the taxing State. Cf. my con-
curring opinion in Railway Express Agency v. Virginia, 
358 U. S. 434, 446. Since the Washington tax on whole-
sales is, by its very terms, applied to the “gross proceeds 
of sales” of those “engaging within this state in the busi-
ness of making sales at wholesale,” Rev. Code Wash. 
82.04.270, it cannot be sustained under the standards 
required by the Commerce Clause.

Mr . Justi ce  Goldberg , with whom Mr . Justic e  
Stewart  and Mr . Just ice  White  join, dissenting.

The issue presented is whether the Commerce Clause 
permits a State to assess an unapportioned gross receipts 
tax on the interstate wholesale sales of automobiles de-
livered to dealers for resale in that State. In upholding 
the tax involved in this case, the Court states as a general 
proposition that “taxation measured by gross receipts 
[from interstate sales] is constitutionally proper if it is 
fairly apportioned.” Ante, at 440. The Court concludes 
from this that the validity of Washington’s wholesale 
sales tax may be determined by asking “ ‘the simple but 
controlling question [of] whether the state has given any-
thing for which it can ask return.’ ” Ante, at 441. This 
elusively simple test and its application to this case repre-
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sent an important departure from a fundamental purpose 
of the Commerce Clause and from an established principle 
which had heretofore provided guidance in an area other-
wise fraught with complexities and inconsistencies.

The relevant facts, which are undisputed, merit brief 
restatement. General Motors manufactures in Califor-
nia, Missouri and Michigan motor vehicles, parts and 
accessories which are sold at wholesale to independent 
dealers. The corporation manufactures none of these 
products within the State of Washington but does sell 
them to local Washington retail dealers. General Motors 
conducts business through “Divisions” which although not 
separately incorporated are operated as substantially in-
dependent entities. This case involves wholesale sales 
by the Chevrolet, Pontiac, Oldsmobile and General Mo-
tors Parts Divisions to independent dealers in Washing-
ton. As a general matter the sales and orders involved 
in this case were handled and approved by zone offices in 
Portland, Oregon. General Motors has a limited num-
ber of sales representatives (“district managers”) who 
reside in Washington and who maintain contacts with the 
local dealers in order to facilitate the sales of General 
Motors products, but these sales representatives con-
ducted no business in Washington other than the pro-
motion of their wholesale interstate sales. The orders for 
automobiles were sent directly to the Portland zone offices 
where they were accepted for shipment, f. o. b., from 
points outside of Washington. For the purposes of this 
case, however, it is useful to divide the transactions—the 
taxability of which is in dispute—into three categories:

(1) Pontiac and Oldsmobile Divisions Sales: These 
Divisions had no office, establishment or intrastate 
business in Washington; they operated entirely 
through Portland zone offices and the Washington 
sales representatives.
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(2) General Motors Parts Division Sales: This 
Division maintained warehouses in both Seattle, 
Washington, and Portland, Oregon. The Seattle 
warehouse sold directly to local Washington dealers 
and the tax imposed on such sales has been paid and 
is not disputed here. The sales to Washington 
dealers of parts and accessories ordered from and 
delivered by the Portland warehouse were, however, 
also taxed and those taxes are disputed here.

(3) Chevrolet Division Sales—“Class A and B” 
Sales: The Chevrolet Division maintained a one-man 
branch office in Seattle, Washington; and all sales 
within the territorial jurisdiction of that office have 
been referred to in this litigation as “Class A” trans-
actions. This one-man office operated under the 
direction of the Portland zone office and conducted 
no business in the State of Washington other than 
to facilitate the management and handling of sales 
and orders through the Portland zone office. The 
Seattle office, however, dealt only with Washing-
ton’s northern counties and did not deal with nine of 
Washington’s southern counties; the sales to dealers 
in those southern counties have been labeled “Class 
B” sales and had no connection with Chevrolet’s 
Seattle office. The “Class B” sales were therefore 
similar to those in category (1) above.

All of the above transactions have been subjected to an 
unapportioned gross receipts tax which the State of 
Washington assesses for the privilege of “engaging within 
this state in the business of making sales at wholesale.” 
Rev. Code Wash. 82.04.270; Wash. Laws 1949, c. 228, 
§ 1 (e).1

1 The tax periods involved in this case are from January 1, 1949, 
through June 30, 1953.
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On these facts the Court holds that the activities of the 
sales representatives constitute “an in-state activity” 
forming “a sufficient local incident upon which a tax may 
be based.” Ante, at 447. This decision departs from 
Norton Co. v. Department of Revenue, 340 U. S. 534, 
and adopts a test there rejected. Norton involved a 
Massachusetts corporation which operated “a branch 
office and warehouse” in Chicago, Illinois, from which it 
made “local sales at retail.” Id., at 535. The Massa-
chusetts corporation was admittedly engaging in intra-
state business within Illinois and was making local sales 
concededly subject to taxation by the State. In addition 
to “over-the-counter” Chicago sales, the Massachusetts 
firm made two other types of sales to Illinois inhabitants: 
(1) Sales based on orders or shipments which at some 
point were routed through or utilized the Chicago outlet 
and (2) sales based on orders from Illinois inhabitants 
sent directly to Massachusetts and filled by direct ship-
ment to the purchasers. The Illinois tax was imposed 
upon all receipts obtained by Norton from sales to Illinois 
residents regardless of whether those sales were associated 
or connected with the local office and warehouse which 
was conducting intrastate business. The Court stated 
that when, “as here, the corporation has gone into the 
State to do local business,” the firm could be exempted 
from taxation on sales “only by” sustaining the burden of 
“showing that the particular transactions are dissociated 
from the local business and interstate in nature.” Id., 
at 537. The Court held in part that “the judgment 
attributing to the Chicago branch income from all sales 
that utilized it either in receiving the orders or distrib-
uting the goods was within the realm of permissible judg- I
ment.” Id., at 538. (Emphasis added.) But in spite I
of the burden of persuasion resting on a firm having an I
office doing intrastate business, the Court concluded that I
the tax on all sales by Norton to Illinois customers was I
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not wholly within “the realm of permissible judgment.” 
The Court held that those sales involving goods and 
orders which proceeded directly from Massachusetts to 
the Illinois customers without becoming associated with 
the Chicago outlet were so clearly “interstate in charac-
ter” that they could not be subjected to the Illinois tax. 
Id., at 539. In so holding the Court stated that the out- 
of-state corporation “could have approached the Illinois 
market through solicitors only and it would have been 
entitled to the immunity of interstate commerce . . . .” 
Id., at 538.

The facts and holdings of Norton should be compared 
with the facts and decision of the Court in the present 
case. The Norton decision surely requires immunity for 
the sales in category (1) (Pontiac and Oldsmobile Divi-
sions Sales) for those sales were not only interstate in 
character but were wholly free from association with any 
local office or warehouse conducting intrastate business.

With respect to the transactions in category (2) (Gen-
eral Motors Parts Division Sales), it appears that the 
offices and warehouses operated by the Parts Division in 
Seattle, Washington, and in Portland, Oregon, create a 
situation strikingly similar to that in Norton where the 
Massachusetts firm maintained an outlet in Chicago, 
Illinois. Here as in Norton the Court is presented with 
an identifiable group of sales transactions (those involv-
ing sales at the local Seattle warehouse) which appear to 
have been over-the-counter and intrastate in character 
and with a readily distinguishable group of sales trans-
actions (those involving only the Portland warehouse) 
which were not connected with an intrastate business and 
which were interstate in character. In Norton the latter 
type of purely interstate sales, those unconnected with 
any intrastate business, were squarely held nontaxable.

Finally, with respect to transactions in category (3) 
(Chevrolet Division Sales—“Class A and B” Sales),
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those in “Class B,” which by definition lacked any con-
nection with an in-state office, would seem to be pre-
cisely like those in Norton which had no connection 
with an in-state establishment and which accordingly 
were exempted. And, as to the “Class A” sales which 
were connected with the one-man Seattle office, it is 
important to note that this in-state “office,” unlike the 
“office and warehouse” involved in Norton, made no 
intrastate or retail sales, stocked no products and had 
no authority to accept sales orders. In fact the Seattle 
“office” simply operated to facilitate the interstate sales 
directed by the zone office in Portland, Oregon.

Although the opinion of the Court seems to imply that 
there still is some threshold requirement of in-state activ-
ity which must be found to exist before a “fairly appor-
tioned” tax may be imposed on interstate sales, it is diffi-
cult to conceive of a state gross receipts tax on interstate 
commerce which could not be sustained under the ra-
tionale adopted today. Every interstate sale invariably 
involves some local incidents—some “in-state” activity. 
It is difficult, for example, to distinguish between the 
in-state activities of the representatives here involved and 
the in-state activities of solicitors or traveling salesmen— 
activities which this Court has held are insufficient to 
constitute a basis for imposing a tax on interstate sales. 
McLeod v. J. E. Dilworth Co., 322 U. S. 327; cf. Real Silk 
Hosiery Mills v. City of Portland, 268 U. S. 325; Robbins 
v. Shelby County Taxing District, 120 U. S. 489. Surely 
the distinction cannot rest on the fact that the solicitors 
or salesmen make hotels or motels their “offices” whereas 
in the present case the sales representatives made their 
homes their “offices.” In this regard, the Norton decision 
rested solidly on the fact that the taxpayer had a branch 
office and warehouse making intrastate retail sales.

The opinion of the Court goes beyond a consideration 
of whether there has been in-state activity of appropriate
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character to satisfy a threshold requirement for imposing 
a tax on interstate sales. The Court asserts as a general 
principle that the validity of a tax on interstate commerce 
“rests upon whether the State is exacting a constitu-
tionally fair demand for that aspect of interstate com-
merce to which it bears a special relation.” Ante, at 440. 
What is “fair”? How are we to determine whether a State 
has exerted its power in “proper proportion to appellant’s 
activities within the State”? Ante, at 441. See Note, 
Developments—Federal Limitations on State Taxation of 
Interstate Business, 75 Harv. L. Rev. 953, 957 (1962). I 
submit, with due respect for the complexity of the prob-
lem, that the formulation suggested by the Court is 
unworkable. Constitutional adjudication under the Com-
merce Clause would find little guidance in a concept of 
state interstate sales taxation tested and limited by the 
tax’s “fair” proportion or degree. The attempt to deter-
mine the “fairness” of an interstate sales tax of a given 
percentage imposed on given activities in one State would 
be almost as unseemly as an attempt to determine whether 
that same tax was “fairly” apportioned in light of taxes 
levied on the same transaction by other States. The in-
finite variety of factual configurations would readily frus-
trate the usual process of clarification through judicial 
inclusion and exclusion. The only coherent pattern that 
could develop would, in reality, ultimately be based on a 
wholly permissive attitude toward state taxation of inter-
state commerce.

The dilemma inhering in the Court’s formulation is re-
vealed by its treatment of the “more difficult,” but inex-
tricably related, question arising from the alleged multiple 
taxation. The Court would avoid the basic question by 
saying that appellant “has not demonstrated what 
definite burden, in a constitutional sense, the St. Louis 
tax places on the identical interstate shipments .... 
And further, it has not been shown that Oregon levies
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any tax on appellant’s activity bearing on Washington 
sales.” 2 Ante, at 449. These problems are engendered by 
the rule applied here and cannot be evaded. For if it is 
“fair” to subject the interstate sales to the Washington 
wholesale sales tax because of the activities of the sales 
representatives in Washington, then it would seem equally 
“fair” for Oregon, which is the site of the office directing 
and consummating these sales, to tax the same gross sales 
receipts. Moreover, it would seem “fairer” for Cali-
fornia, Michigan or Missouri—States in which automo-
biles are manufactured, assembled or delivered—to im-
pose a tax measured by, and effectively bearing upon, the 
same gross sales receipts. See Note, 38 Wash. L. Rev. 277, 
281 (1963). Presumably, if there is to be a limitation on 
the taxing power of each of these States, that limitation 
surely cannot be on a first-come-first-tax basis. Alterna-
tively, if diverse local incidents can afford bases for multi-
state taxation of the same interstate sale, then the Court 
is left to determine, out of some hypothetical maximum 
taxable amount, which proportion is “fair” for each of

2 With respect to the view that the application of the Commerce 
Clause depends upon the existence of actual, as distinguished from 
potential, multiple taxation, compare Freeman n . Hewit, 329 U. S. 
249, 256: “It is suggested . . . that the validity of a gross sales tax 
should depend on whether another State has also sought to impose 
its burden on the transactions. If another State has taxed the same 
interstate transaction, the burdensome consequences to interstate 
trade are undeniable. But that, for the time being, only one State 
has taxed is irrelevant to the kind of freedom of trade which the 
Commerce Clause generated. The immunities implicit in the Com-
merce Clause and the potential taxing power of a State can hardly 
be made to depend, in the world of practical affairs, on the shifting 
incidence of the varying tax laws of the various States at a particular 
moment. Courts are not possessed of instruments of determination 
so delicate as to enable them to weigh the various factors in a com-
plicated economic setting which, as to an isolated application of a 
State tax, might mitigate the obvious burden generally created by a 
direct tax on commerce.”



GENERAL MOTORS v. WASHINGTON. 459

436 Gol db er g , J., dissenting.

the States having a sufficient “in-state” contact with the 
interstate transaction.

The burden on interstate commerce and the dangers 
of multiple taxation are made apparent by considering 
Washington’s tax provisions. The Washington provision 
here involved—the “tax on wholesalers”—provides that 
every person “engaging within this state in the business 
of making sales at wholesale” shall pay a tax on such 
business “equal to the gross proceeds of sales of such busi-
ness multiplied by the rate of one-quarter of one per 
cent.” Rev. Code Wash. 82.04.270; Wash. Laws 1949, c. 
228, § 1 (e).3 In the same chapter Washington imposes 
a “tax on manufacturers” which similarly provides that 
every person “engaging within this state in business as a 
manufacturer” shall pay a tax on such business “equal to 
the value of the products . . . manufactured, multiplied 
by the rate of one-quarter of one per cent.” Rev. Code 
Wash. 82.04.240; Wash. Laws 1949, c. 228, § 1 (b). 
Then in a provision entitled “Persons taxable on multiple 
activities” the statute endeavors to insure that local 
Washington products will not be subjected both to the 
“tax on manufacturers” and to the “tax on wholesalers.” 
Rev. Code Wash. 82.04.440; Wash. Laws 1949, c. 228, 
§ 2-A. Prior to its amendment in 1950 the exemptive 
terms of this “multiple activities” provision were designed 
so that a Washington manufacturer-wholesaler would pay 
the manufacturing tax and be exempt from the wholesale 
tax. This provision, on its face, discriminated against 
interstate wholesale sales to Washington purchasers for 
it exempted the intrastate sales of locally made products 
while taxing the competing sales of interstate sellers. In 
1950, however, the “multiple activities” provision was 
amended, reversing the tax and the exemption, so that a 
Washington manufacturer-wholesaler would first be sub-

3 See note 1, supra.
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jected to the wholesale tax and then, to the extent that 
he is taxed thereunder, exempted from the manufacturing 
tax. Rev. Code Wash. 82.04.440; Wash. Laws 1950 (spe-
cial session), c. 5, § 2. See McDonnell & McDonnell v. 
State, 62 Wash. 2d 553, 557, 383 P. 2d 905, 908. This 
amended provision would seem to have essentially the 
same economic effect on interstate sales but has the 
advantage of appearing nondiscriminatory.

Even under the amended “multiple activities” exemp-
tion, however, an out-of-state firm manufacturing goods 
in a State having the same taxation provisions as does 
Washington would be subjected to two taxes on interstate 
sales to Washington customers. The firm would pay the 
producing State a local manufacturing tax measured by 
sales receipts and would also pay Washington a tax on 
wholesale sales to Washington residents. Under such 
taxation programs, if an out-of-state manufacturer com-
petes with a Washington manufacturer, the out-of-state 
manufacturer may be seriously disadvantaged by the 
duplicative taxation. Even if the out-of-state firm has 
no Washington competitors, the imposition of interstate 
sales taxes, which add to the cost of producing, may dimin-
ish the demand for the product in Washington and thus 
affect the allocation of resources in the national economy. 
Moreover, the threat of duplicative taxation, even where 
there is no competitor manufacturing in the consuming 
State, may compel the out-of-state producer to relocate 
his manufacturing operations to avoid multiple taxation. 
Thus taxes such as the one upheld today may discourage 
the development of multistate business operations and 
the most advantageous distribution of our national re-
sources; the economic effect inhibits the realization of a 
free and open economy unencumbered by local tariffs and 
protective devices. As the Court said in McLeod v. J. E. 
Dilworth Co., 322 U. S., at 330-331: “The very purpose 
of the Commerce Clause was to create an area of free
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trade among the several States. That clause vested the 
power of taxing a transaction forming an unbroken 
process of interstate commerce in the Congress, not in the 
States.”

It may be urged that the Washington tax should be 
upheld because it taxes in a nondiscriminatory fashion all 
wholesale sales, intrastate and interstate, to Washington 
purchasers. The Commerce Clause, however, was de-
signed, as Mr. Justice Jackson said in H. P. Hood & Sons, 
Inc., v. Du Mond, 336 U. S. 525, 538, to create a “federal 
free trade unit”—a common national market among the 
States; and the Constitution thereby precludes a State 
from defending a tax on interstate sales on the ground 
that the State taxes intrastate sales generally. Nondis-
crimination alone is no basis for burdening the flow of 
interstate commerce. The Commerce Clause “does not 
merely forbid a State to single out interstate commerce 
for hostile action. A State is also precluded from taking 
any action which may fairly be deemed to have the effect 
of impeding the free flow of trade between States. It is 
immaterial that local commerce is subjected to a similar 
encumbrance.” Freeman v. Hewit, 329 U. S, at 252. A 
State therefore should not be enabled to put out-of-state 
producers and merchants at a disadvantage by imposing a 
tax to “equalize” their costs with those of local business-
men who would otherwise suffer a competitive disadvan-
tage because of the State’s own taxation scheme. The 
disadvantage stemming from the wholesale sales tax was 
created by the State itself and therefore the fact that the 
State simultaneously imposes the same tax on interstate 
and intrastate transactions should not obscure the fact 
that interstate commerce is being burdened in order to 
protect the local market.4

4 Cf. Baldwin v. G. A. F. Seelig, Inc., 294 U. S. 511, 523: “To give 
entrance to that excuse [“the economic welfare of the farmers or of 
any other class or classes” of local businessmen] would be to invite
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In my view the rules set forth in Norton Co. v. Depart-
ment of Revenue, supra, reflect an attempt to adhere to 
the basic purposes of the Commerce Clause. Therefore, 
in dealing with unapportioned taxes on interstate sales, 
I would adhere to the Norton rules instead of departing 
from them by adopting a standard of “fairness.” I would 
hold that a manufacturer or wholesaler making interstate 
sales is not subject to a state gross receipts tax merely 
because those sales were solicited or processed by agents 
living or traveling in the taxing State. As Norton recog-
nized, a different rule may be applied to the taxation of 
sales substantially connected with an office or warehouse 
making intrastate sales. The test adopted by the Court 
today, if followed logically in future cases, would seem 
to mean that States will be permitted to tax wholly inter-
state sales by any company selling through local agents 
or traveling salesmen. Such a rule may leave only mail-
order houses free from state taxes on interstate sales. 
With full sympathy for the revenue needs of States, I 
believe there are other legitimate means of raising state 
revenues without undermining the common national 
market created by the Commerce Clause. I therefore 
respectfully dissent.

a speedy end of our national solidarity. The Constitution was framed 
under the dominion of a political philosophy less parochial in range. 
It was framed upon the theory that the peoples of the several states 
must sink or swim together, and that in the long run prosperity and 
salvation are in union and not division.” See H. P. Hood & Sons, 
Inc., v. Du Mond, 336 U. S. 525, 532-539.
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UNITED STATES v. TATEO.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK.

No. 328. Argued April 20, 1964.—Decided June 8, 1964.

Respondent, when informed during trial of the trial judge’s expressed 
intention if the jury found him guilty to impose a life sentence 
on a kidnaping charge and consecutive sentences on other felony 
charges, pleaded guilty, whereupon the jury was discharged, the 
kidnaping count dismissed, and sentence imposed on the remaining 
counts. In a subsequent proceeding under 28 U. S. C. § 2255, 
another district judge, doubting that respondent’s guilty plea was 
voluntary, set aside the conviction and granted a new trial. A 
third trial judge dismissed all charges, holding that reprosecution 
was barred by the Double Jeopardy Clause of the Fifth Amend-
ment. Held: Retrial of a defendant whose conviction is set aside 
on collateral attack for error in the proceedings leading to con-
viction is not barred for double jeopardy. United States v. Ball, 
163 U. S. 662, followed; Downum v. United States, 372 U. S. 734, 
distinguished. Pp. 463-468.

216 F. Supp. 850, reversed and remanded.

Beatrice Rosenberg argued the cause for the United 
States. With her on the brief were Solicitor General Cox, 
Assistant Attorney General Miller, Philip B. Heymann 
and Jerome Nelson.

Robert Kasanof argued the cause for appellee. With 
him on the brief was 0. John Rogge.

Mr . Justi ce  Harlan  delivered the opinion of the 
Court.

This case presents the question whether a federal crim-
inal defendant who has had his conviction overturned in 
collateral proceedings on the ground that a guilty plea 
entered by him during trial was not voluntary but in-
duced in part by comments of the trial judge, may be 
tried again for the same crimes or is protected against such 
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a prosecution by the Double Jeopardy Clause of the Fifth 
Amendment. We hold that under these circumstances 
retrial does not infringe the constitutional protection 
against double jeopardy.

On May 15, 1956, the appellee, Tateo, and another 
were brought to trial before a jury on a five-count indict-
ment charging bank robbery (18 U. S. C. § 2113 (a)); kid-
naping in connection with the robbery (18 U. S. C. 
§ 2113 (e)); taking and carrying away bank money (18 
U. S. C. § 2113 (b)); receiving and possessing stolen bank 
money (18 U. S. C. § 2113(c)); and conspiracy (18 
U. S. C. §371) to commit some of these substantive 
offenses. On the fourth day of trial, the judge informed 
Tateo’s counsel that if Tateo were found guilty by the 
jury he would impose a life sentence on the kidnaping 
charge and consecutive sentences on the other charges. 
Upon being told of the judge’s position and advised by 
his counsel that the likelihood of conviction was great, 
Tateo pleaded guilty, as did his codefendant. Thereupon 
the jury was discharged; the kidnaping count was dis-
missed with the prosecution’s consent; and Tateo was 
sentenced to a total of 22 years and 6 months imprison-
ment on the other counts.

In a later proceeding under 28 U. S. C. § 2255, another 
district judge (Judge Weinfeld) granted Tateo’s motion 
to set aside the judgment of conviction and for a new 
trial, determining that the cumulative impact of the trial 
testimony, the trial judge’s expressed views on punish-
ment, and the strong advice given by his counsel rendered 
it doubtful that Tateo possessed the freedom of will neces-
sary for a voluntary plea of guilty. 214 F. Supp. 560.

After being reindicted on the kidnaping charge, Tateo 
was brought before a third district judge (Judge Tyler) 
for trial on that charge and the four bank robbery 
charges to which he had earlier pleaded guilty. Upon 
motions by the defense, Judge Tyler dismissed both the
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kidnaping count, now abandoned by the Government, and 
the other four counts. He reasoned that, since neither 
genuine consent nor an “exceptional circumstance” under-
lay the termination of the first trial and no “waiver” of 
the double jeopardy claim had been made by Tateo, the 
Government was precluded from retrying him. 216 F. 
Supp. 850. The Government appealed, in accord with 
18 U. S. C. § 3731, which permits direct appeal to this 
Court from a decision of a District Court sustaining a 
motion in bar before the defendant has been put in 
jeopardy. We noted probable jurisdiction, 375 U. S. 877. 
For reasons given below, we reverse the judgment of the 
District Court.

The Fifth Amendment provides that no “person [shall] 
be subject for the same offence to be twice put in 
jeopardy of life or limb . . . .” The principle that this 
provision does not preclude the Government’s retrying a 
defendant whose conviction is set aside because of an 
error in the proceedings leading to conviction is a well- 
established part of our constitutional jurisprudence. In 
this respect we differ from the practice obtaining in Eng-
land. The rule in this country was explicitly stated in 
United States v. Ball, 163 U. S. 662, 671-672, a case in 
which defendants were reindicted after this Court had 
found the original indictment to be defective. It has 
been followed in a variety of circumstances; see, e. g., 
Stroud v. United States, 251 U. S. 15 (after conviction 
reversed because of confession of error); Bryan v. United 
States, 338 U. S. 552 (after conviction reversed because 
of insufficient evidence); Forman v. United States, 361 
U. S. 416 (after original conviction reversed for error in 
instructions to the jury).1

1 Green v. United States, 355 U. S. 184, does not undermine this 
settled practice; it holds only that when one is convicted of a lesser 
offense included in that charged in the original indictment, he can 
be retried only for the offense of which he was convicted rather than 
that with which he was originally charged.
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That a defendant’s conviction is overturned on collat-
eral rather than direct attack is irrelevant for these pur-
poses, see Robinson v. United States, 144 F. 2d 392, 396, 
397, aff’d on another ground, 324 U. S. 282. Courts are 
empowered to grant new trials under 28 U. S. C. § 2255, 
and it would be incongruous to compel greater relief for 
one who proceeds collaterally than for one whose rights 
are vindicated on direct review.

While different theories have been advanced to support 
the permissibility of retrial, of greater importance than 
the conceptual abstractions employed to explain the Ball 
principle are the implications of that principle for the 
sound administration of justice. Corresponding to the 
right of an accused to be given a fair trial is the societal 
interest in punishing one whose guilt is clear after he has 
obtained such a trial. It would be a high price indeed 
for society to pay were every accused granted immunity 
from punishment because of any defect sufficient to con-
stitute reversible error in the proceedings leading to con-
viction. From the standpoint of a defendant, it is at 
least doubtful that appellate courts would be as zealous 
as they now are in protecting against the effects of im-
proprieties at the trial or pretrial stage if they knew that 
reversal of a conviction would put the accused irrevocably 
beyond the reach of further prosecution. In reality, 
therefore, the practice of retrial serves defendants’ rights 
as well as society’s interest. The underlying purpose 
of permitting retrial is as much furthered by application 
of the rule to this case as it has been in cases previously 
decided.

Tateo contends that his situation must be distinguished 
from one in which an accused has been found guilty by a 
jury, since his involuntary plea of guilty deprived him of 
the opportunity to obtain a jury verdict of acquittal. We 
find this argument unconvincing. If a case is reversed 
because of a coerced confession improperly admitted, a
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deficiency in the indictment, or an improper instruction, 
it is presumed that the accused did not have his case 
fairly put to the jury. A defendant is no less wronged 
by a jury finding of guilt after an unfair trial than by a 
failure to get a jury verdict at all; the distinction between 
the two kinds of wrongs affords no sensible basis for dif-
ferentiation with regard to retrial.2 Appellee’s argu-
ment is considerably less strong than a similar one re-
jected in Bryan v. United States, supra. In that case the 
Court held that despite the Court of Appeals’ determina-
tion that defendant had been entitled—because of insuf-
ficiency in the evidence—to a directed verdict of acquittal, 
reversal of the conviction with a direction of a new trial 
was a permissible disposition.

Downum v. United States, 372 U. S. 734, is in no way 
inconsistent with permitting a retrial here. There the 
Court held that when a jury is discharged because the 
prosecution is not ready to go forward with its case, 
the accused may not then be tried before another jury. 
The opinion recognized, however, that there are cir-
cumstances in which a mistrial does not preclude a second 
trial, see, e. g., United States v. Perez, 9 Wheat. 579 
(jury unable to agree); Simmons v. United States, 142 
U. S. 148 (likelihood that a juror subject to bias). In 
Gori v. United States, 367 U. S. 364, we sustained a 
second conviction after the original trial judge declared a 
mistrial on the ground of possible prejudice to the defend-
ant, although the judge acted without defendant’s con-
sent and the wisdom of granting a mistrial was doubtful. 
If Tateo had requested a mistrial on the basis of the 
judge’s comments, there would be no doubt that if he had 
been successful, the Government would not have been 
barred from retrying him. See Gori v. United States, 367

2 It is also difficult to understand why Tateo should be treated 
differently from one who is coerced into pleading guilty before a jury 
is impaneled.
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U. S., at 368; see also 367 U. S., at 370 (dissenting opinion 
of Douglas , J.).3 Although there may be good reasons 
why Tateo and his counsel chose not to make such a 
motion before the trial judge, it would be strange were 
Tateo to benefit because of his delay in challenging the 
judge’s conduct.4

We conclude that this case falls squarely within the 
reasoning of Ball and subsequent cases allowing the Gov-
ernment to retry persons whose convictions have been 
overturned. The judgment below is therefore reversed 
and the case remanded to the District Court with instruc-
tions to reinstate the four bank robbery counts.

It is so ordered.

Mr . Justice  Goldberg , with whom Mr . Justice  Black  
and Mr . Justi ce  Douglas  join, dissenting.

I would affirm the District Court’s holding, 216 F. Supp. 
850, that under our decision last term in Downum v.

3 If there were any intimation in a case that prosecutorial or judi-
cial impropriety justifying a mistrial resulted from a fear that the 
jury was likely to acquit the accused, different considerations would, 
of course, obtain.

4 The dissent {post, p. 474) entirely misconceives the thrust of 
this argument. The point is not whether one could have expected 
Tateo to ask for a mistrial. Rather, it is whether, if such a request 
had been made and either had been granted or had underlain reversal 
on direct review, Tateo could have been tried again. If he could 
have been tried again, a decision proscribing retrial if attack is col-
lateral would mean that any lawyer worth his salt would forbear 
requesting a mistrial in similar circumstances, even were he certain 
that his position would be sustained by the trial judge or on review. 
That any judicial system should encourage litigants to raise objections 
at the earliest rather than latest possible time seems self-evident. 
In other words, simple logic compels the conclusion that if the. Court 
precluded retrial here, it would also have to preclude retrial in a 
similar case in which a mistrial is granted. Such a result would con-
tradict the language of both the prevailing and dissenting opinions 
in Gori.
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United States, 372 U. S. 734, the Double Jeopardy Clause 
of the Fifth Amendment protects Tateo against reprose-
cution. The Court today departs from Downum and 
in so doing substantially weakens the constitutional guar-
antee. Downum was correctly decided and deserves a 
life longer than that accorded it by the decision today. 
Rather than making any real effort to distinguish 
Downum, the Court limits it to its particular facts and 
reaffirms, indeed extends, the doubtful holding of the 
narrow majority in Gori v. United States, 367 U. S. 
3641—a holding which, in my view, departs from 
Downum’s more hospitable attitude toward the “policy 
of the Bill of Rights ... to make rare indeed the occa-
sions when the citizen can for the same offense be required 
to run the gantlet twice.” Gori n . United States, supra, 
at 373 (Douglas , J., dissenting).1 2 A comparison of the 
facts and rationale of Downum with those here reveals 
that this case calls more loudly than Downum for protec-
tion against double jeopardy.

In Downum, on the morning the case was called for 
trial both sides announced ready. A jury was selected, 
sworn, and instructed to return at 2 p. m. When it re-
turned the prosecution asked that the jury be discharged 
because its key witness on two counts of the indictment 
was not present—a fact discovered by the prosecutor only 
during the noon recess. It was not contended that the 
failure to secure the attendance of this witness was in any 
way deliberate or based upon the prosecutor’s conclusion

1 In Gori v. United States, 367 U. S. 364, the Court expressly re-
fused to decide whether reprosecution would be permitted in situa-
tions “in which the discretion of the trial judge may be abused . . . 
or in which a judge exercises his authority to help the prosecu-
tion . . . Id., at 369. Here, the Court holds, in effect, that 
reprosecution is permissible in those situations.

2 See Note, Double Jeopardy: The Reprosecution Problem, 77 
Harv. L. Rev. 1272, 1278-1279 (1964).
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that the impaneled jury was likely to acquit. Instead, 
the “jury first selected to try petitioner and sworn was 
discharged because a prosecution witness had not been 
served with a summons and because no other arrange-
ments had been made to assure his presence.” Downum 
v. United States, supra, at 737. In sustaining the claim 
of double jeopardy as to a retrial commenced two days 
later, this Court said:

“At times the valued right of a defendant to have 
his trial completed by the particular tribunal sum-
moned to sit in judgment on him may be subordi-
nated to the public interest—when there is an im-
perious necessity to do so. Wade v. Hunter, supra, 
690. Differences have arisen as to the application 
of the principle. See Brock v. North Carolina, 344 
U. S. 424; Green v. United States, 355 U. S. 184, 188. 
Harassment of an accused by successive prosecu-
tions or declaration of a mistrial so as to afford the 
prosecution a more favorable opportunity to con-
vict are examples when jeopardy attaches. Gori v. 
United States, supra, 369. But those extreme cases 
do not mark the limits of the guarantee. The dis-
cretion to discharge the jury before it has reached a 
verdict is to be exercised ‘only in very extraordinary 
and striking circumstances,’ to use the words of 
Mr. Justice Story in, United States v. Coolidge, 25 
Fed. Cas. 622, 623. For the prohibition of the 
Double Jeopardy Clause is ‘not against being twice 
punished, but against being twice put in jeopardy.’ 
United States v. Ball, 163 U. S. 662, 669.” Id., at 
736.

The Court further said:
“We resolve any doubt ‘in favor of the liberty of the 
citizen, rather than exercise what would be an unlim-
ited, uncertain, and arbitrary judicial discretion.’ ” 
Id., at 738.
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The Court thus held that Downum could not be re-
prosecuted, since, by virtue of prosecutorial neglect, he 
was denied his constitutional right to have the impaneled 
jury hear and decide his case.

In the present case, after four days of trial, the trial 
judge, as he put it at the time of sentencing, told 
defendant’s counsel:

“. . . [If he is convicted] by the jury I [intend] to 
give [him] the absolute maximum sentence, a life 
sentence plus all of these years to follow the life 
sentence.

“If anybody wonders how one can serve a sentence 
after he has served a life sentence, it is very simple, 
because in a life sentence you are eligible for parole 
in fifteen years; but with a sentence to follow a life 
sentence, you are not eligible for parole on the life 
sentence, and you have to stay in jail for the rest of 
your life.”

As a result of this coercion by the trial judge, Tateo 
entered a plea of guilty and was sentenced to imprison-
ment for 22 years and 6 months.

After Tateo served almost seven years in prison, Dis-
trict Judge Weinfeld granted his motion under 28 U. S. C. 
§ 2255 to vacate the conviction. Judge Weinfeld found 
that:

“The choice open to this defendant when apprised 
during the trial of the Court’s statement was rather 
severely limited. If, as was his constitutional right, 
he continued with the trial and were found guilty, he 
faced, in the light of the Court’s announced attitude, 
the imposition of a life sentence upon the kidnapping 
charge, plus additional time upon the other counts, 
a sentence which his lawyer informed him and 
which he believed, not without reason, meant life 
imprisonment.” 214 F. Supp., at 565-566.
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“No matter how heinous the offense charged, how 
overwhelming the proof of guilt may appear, or how 
hopeless the defense, a defendant’s right to continue 
with his trial may not be violated. His constitu-
tional right to require the Government to proceed 
to a conclusion of the trial and to establish guilt by 
independent evidence should not be exercised under 
the shadow of a penalty—that if he persists in the 
assertion of his right and is found guilty, he faces, 
in view of the Trial Court’s announced intention, a 
maximum sentence, and if he pleads guilty, there is 
the prospect of a substantially reduced term.” Id., 
at 567.

“The realities of human nature and common experi-
ence compel the conclusion that the defendant was 
enveloped by a coercive force resulting from the 
knowledge conveyed to him of the Court’s attitude 
as to sentence which, under all the circumstances, 
foreclosed a reasoned choice by him at the time he 
entered his plea of guilty.” Id., at 568.

Tateo was thereupon re-indicted by the Government 
and brought before Judge Tyler for retrial. Judge Tyler 
sustained defense motions to dismiss the indictment and 
ordered Tateo discharged from prison just one month 
short of seven years after the original sentence.

Judge Tyler found that Tateo “was coerced from avail-
ing himself of his Fifth Amendment right to go to the 
original jury for its verdict of guilt or innocence.” 216 
F. Supp., at 853. Applying Downum, Judge Tyler held 
that “[s]ince neither constitutionally sound consent nor 
an ‘exceptional circumstance’ underpinned the termina-
tion here, a second trial is constitutionally impermissible.” 
Id., at 852.

The Government does not, and indeed cannot, challenge 
Judge Weinfeld’s and Judge Tyler’s conclusion that Ta-
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teo’s guilty plea was coerced by the trial judge. Nor can it 
be contended that the injury to Tateo was less sub-
stantial than the injury to Downum. Each was deprived 
of his “valued right to have his trial completed by a par-
ticular tribunal,” Wade v. Hunter, 336 U. S. 684, 689: 
Downum by reason of prosecutorial oversight or neglect; 
Tateo by reason of the trial judge’s threat to impose a 
sentence that would make him “stay in jail for the rest 
of [his] life.” If anything, Tateo’s deprivation is more 
serious. The purpose of the judicial coercion in his case 
was to deny him. the right to have the impaneled jury 
decide his fate, whereas this was merely the effect 
of the prosecutorial negligence in Downum. Moreover, 
Downum was not subjected to the taking of evidence, 
whereas Tateo’s trial had been in progress for four days 
before its abortive ending.

The reasons advanced by the Court to support its 
holding are similar to the arguments presented by the 
Government and, in effect, rejected by the Court in 
Downum. The Court suggests, as the Government un-
successfully argued in Downum, that if such double 
jeopardy pleas are sustained then, logically, reprosecution 
would have to be barred in any case where error is com-
mitted at the trial. Under the decisions of this Court, 
however, this is a non sequitur. In this country, con-
trary to English practice, a defendant may be retried after 
reversal because of errors at the trial—including errors 
in instructions, in rulings on the evidence, in admitting 
confessions, or in permitting prejudicial comments or 
conduct by the prosecutor.3 But, in such instances, the 
realities are that, notwithstanding the errors, the defend-
ant has had a jury trial, albeit not the error-free jury 
trial to which by law he is entitled. Tateo, however, was 
deprived of his valued right to have the original jury con-

3 United States v. Ball, 163 U. S. 662; Note, 77 Harv. L. Rev., at 
1283.
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sider his case at all. Wade v. Hunter, supra. Any ex-
perienced trial lawyer aware of the realities of jury trials 
will recognize the difference between the two cases. 
Many juries acquit defendants after trials in which re-
versible error has been committed, and many experienced 
trial lawyers will forego a motion for a mistrial in favor of 
having his case decided by the jury.

The Court says further that “[i]f Tateo had requested 
a mistrial on the basis of the judge’s comments, there 
would be no doubt that if he had been successful, the 
Government would not have been barred from retrying 
him.” Ante, at 467. This completely overlooks Judge 
Weinfeld’s unchallenged finding that Tateo was so “en-
veloped by [the] coercive force” of the trial judge’s threat 
that he had no choice but to plead guilty. 214 F. Supp., 
at 568. To hypothesize the results of a defense request 
for a mistrial under these circumstances obscures the 
issue. Here it was the trial judge, not the defendant, 
who took the case away from the jury by coercing the 
guilty plea.

The Court also intimates that if Tateo’s plea of double 
jeopardy is accepted then, logically, it will be neces-
sary to bar reprosecutions under the Double Jeopardy 
Clause of persons whose guilty pleas, made before the jury 
is sworn, are ultimately found to be coerced. But again, 
under this Court’s decisions, this does not follow. By 
settled interpretation the protection of the Double Jeop-
ardy Clause does not attach before a jury is impaneled and 
sworn or, in a non jury trial, before the court has begun to 
hear evidence.4 Thus, the application of the double jeop-
ardy guarantee to Tateo’s case, where the plea was co-
erced after four days of trial, will in no way impair the 
settled interpretation.

4 E. g., Downum v. United States, 372 U. S. 734; Cornero v. United 
States, 48 F 2d 69; compare, e. g., Bassing v. Cady, 208 U. S. 386; 
United States v. Dickerson, 106 U. S. App. D. C. 221, 271 F. 2d 487.
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It is also suggested that Tateo could have proceeded to 
verdict and appealed the sentence. The reply to this by 
his counsel in this Court seems to me unanswerable: 
“But it would be an audacious trial lawyer indeed who 
would advise a client in a Federal Court to risk a life in 
prison without hope of parole on the basis of an appellate 
review of his sentence, for there is no power to review 
a sentence within the statutory maximum either in the 
Supreme Court (Gore v. United States, 357 U. S. 386, 393) 
or in the Court of Appeals (Pependrea v. United States, 
275 F. 2d 325, 329 (C. A. 9)).” 5

The Court’s final point is that its decision is necessary 
to protect “the societal interest in punishing one whose 
guilt is clear”—an interest which the Court here prefers 
to the right of an accused not to be subjected to double 
jeopardy. Ante, at 466. With all deference, I suggest that 
the Constitution has resolved this question of competing 
interests of the Government and the individual in favor 
of protecting the individual from the harassment and 
danger of reprosecution. I agree with my Brother 
Dougla s  dissenting in Gori v. United States, 367 U. S., at 
373 that: “The question is not . . . whether a defendant 
is ‘to receive absolution for his crime’.... The policy 
of the Bill of Rights is to make rare indeed the occasions 
when the citizen can for the same offense be required to 
run the gantlet twice. The risk of judicial arbitrariness 
rests where, in my view, the Constitution puts it—on the 
Government.” As in Downum I would “resolve any 
doubt ‘in favor of the liberty of the citizen.’ ”

For these reasons, I dissent.

5 Whether counsel is correct in this conclusion, compare United 
States v. Wiley, 278 F. 2d 500; Note, 109 U. of Pa. L. Rev. 422 
(1961), is beside the point; the dilemma is real under the authorities.



476 OCTOBER TERM, 1963.

Syllabus. 377 U. S.

ARO MANUFACTURING CO, INC, et  al . v . CON-
VERTIBLE TOP REPLACEMENT CO, INC.
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No. 75. Argued February 17, 1964.—Decided June 8, 1964.

Respondent was the assignee of certain territorial rights in a combina-
tion patent for a top-structure for convertible automobiles. The 
patent covered only the combination of several unpatented com-
ponents and made no claim to invention based on the fabric used 
in the top-structure. Top-structures using the patented combina-
tion were included in 1952-1954 cars made by General Motors 
Corp., pursuant to a patent license, and by Ford Motor Co., which 
had no license during that period. Respondent filed an infringe-
ment suit against petitioners, who, without a license, made and sold 
replacement fabrics to fit cars using the patented top-structures. 
The patent owner (respondent’s assignor) notified petitioners on 
January 2, 1954, that petitioners’ sale of fabrics to fit Ford tops 
would be contributory infringement. On July 21, 1955, Ford paid 
the patent owner $73,000, and it was agreed that Ford, its dealers, 
customers and users, were released from all claims of infringement 
of the patent, other than with respect to “replacement top fabrics.” 
The patent owner reserved the right to license the manufacture, 
use and sale of such replacement fabrics under the patent. Re-
spondent’s claim of contributory infringement was upheld in the 
District Court and the Court of Appeals. That holding was re-
versed here (365 U. S. 336) on the ground that the fabric replace-
ment was permissible “repair” and not infringing “reconstruction,” 
so that there was no direct infringement by the car owner to which 
petitioners could contribute. On remand, the District Court dis-
missed the complaint as to both General Motors and Ford cars. 
The Court of Appeals reinstated the judgment for respondent with 
respect to Ford cars, holding that, since Ford had not been licensed 
to produce the top-structures on those cars, petitioners’ sale of 
replacement fabrics for them constituted contributory infringe-
ment even though the replacement was merely “repair.” The 
Court of Appeals thus concluded that its “previous decision in this 
case was not reversed insofar as unlicensed Ford cars are concerned.” 
Held:
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1. This Court’s previous decision did not reverse the Court of 
Appeals’ holding as it applied to Ford cars. P. 480.

2. Persons who purchased cars from Ford, which infringed the 
patent by manufacturing and selling them with the top-structures, 
likewise infringed by using or repairing the top-structures; and the 
supplier of replacement fabrics for use in such infringing repair 
was a contributory infringer under § 271 (c) of the Patent Code. 
Pp. 482-488.

3. A majority of the Court is of the view that § 271 (c) requires 
knowledge by the alleged contributory infringer, not merely that 
the component sold by him was especially designed for use in a 
certain machine or combination, but also that the combination for 
which the component was designed was both patented and infring-
ing. Pp. 488-493.

(a) This knowledge requirement affords petitioners no defense 
with respect to replacement-fabric sales after January 2, 1954, 
since they then had been notified of Ford’s infringement. Pp. 
489-491.

(b) Petitioners are not liable for contributory infringement 
with respect to sales before that date, absent a showing on remand 
of their previous knowledge of Ford’s infringement. P. 491.

4. The patent owner’s attempt, in the agreement with Ford, to 
reserve the right to license future replacement sales was invalid, 
since he cannot in granting the right to use patented articles im-
pose conditions as to unpatented replacement parts to be used 
with those articles. After July 21, 1955, Ford car owners had 
authority to use and repair the patented top-structures; hence they 
were no longer direct infringers, and hence petitioners as sellers 
of replacement fabrics for such use and repair were not contributory 
infringers. Aro Mjg. Co. v. Convertible Top Replacement Co., 
365 U. S. 336, followed. Pp. 496-500.

5. The agreement with Ford did not eliminate petitioners’ lia-
bility for sales prior to July 21, 1955, for, although a contributory 
infringer is a species of joint-tortfeasor, the common-law rule by 
which a release of one joint-tortfeasor necessarily released another 
is not applied to contributory infringement. Pp. 500-502.

6. For the guidance of the District Court, four Justices express 
the following views to the effect that the agreement of July 21, 
1955, limits the damages that respondent may recover for the pre-
agreement infringement:
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(a) In contributory-infringement cases as in other instances 
of joint-tortfeasors’ liability, payment by one joint-tortfeasor 
diminishes the amount that may be recovered from another. 
P. 503.

(b) Under 35 U. S. C. § 284, only damages, or loss to the 
patent owner, are recoverable for infringement, and not the 
infringer’s profits. Pp. 503-507.

(c) Respondent’s damages should not be measured by a 
royalty on petitioners’ sales of replacement fabrics, since respondent 
could never have licensed those sales, which involved unpatented 
materials to be used in the mere repair of patented articles. Pp. 
507-509.

(d) If the payment by Ford to the patent owner was the 
equivalent of the royalties the patent owner would have received 
by licensing Ford in the first instance, petitioners would be liable 
only for nominal damages. Pp. 512-513.

312 F. 2d 52, reversed in part, affirmed in part, and remanded.

Charles Hieken argued the cause for petitioners. With 
him on the briefs was David Wolf.

Elliott I. Pollock argued the cause and filed a brief for 
respondent.

Mr . Just ice  Brennan  delivered the opinion of the 
Court.

Respondent Convertible Top Replacement Co., Inc., 
(CTR) acquired by assignment from the Automobile 
Body Research Corporation (AB) all rights for the ter-
ritory of Massachusetts in United States Patent No. 
2,569,724, known as the Mackie-Duluk patent. This is 
a combination patent covering a top-structure for auto-
mobile “convertibles.” Structures embodying the pat-
ented combination were included as original equipment 
in 1952-1954 models of convertibles manufactured by the 
General Motors Corporation and the Ford Motor Com-
pany. They were included in the General Motors cars 
by authority of a license granted to General Motors by 
AB; Ford, however, had no license during the 1952-1954
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period, and no authority whatever under the patent until 
July 21, 1955, when it entered into an agreement, dis-
cussed later, with AB; Ford’s manufacture and sale of 
the automobiles in question therefore infringed the patent. 
Petitioner Aro Manufacturing Co., Inc. (Aro), which is 
not licensed under the patent, produces fabric compo-
nents designed as replacements for worn-out fabric por-
tions of convertible tops; unlike the other elements of the 
top-structure, which ordinarily are usable for the life of 
the car, the fabric portion normally wears out and requires 
replacement after about three years of use. Aro’s fabrics 
are specially tailored for installation in particular models 
of convertibles, and these have included the 1952-1954 
General Motors and Ford models equipped with the 
Mackie-Duluk top-structures.

CTR brought this action against Aro in 1956 to enjoin 
the alleged infringement and contributory infringement, 
and to obtain an accounting, with respect to replacement 
fabrics made and sold by Aro for use in both the General 
Motors and the Ford cars embodying the patented struc-
tures. The interlocutory judgment entered for CTR by 
the District Court for the District of Massachusetts, 119 
U. S. P. Q. 122, and affirmed by the Court of Appeals for 
the First Circuit, 270 F. 2d 200, was reversed here. Aro 
Mjg. Co. v. Convertible Top Replacement Co., 365 U. S. 
336 (“Aro I”), petition for rehearing or alternative mo-
tion for amendment or clarification denied, 365 U. S. 890. 
Our decision dealt, however, only with the General 
Motors and not with the Ford cars. Like the Court of 
Appeals, we treated CTR’s right to relief as depending 
wholly upon the question whether replacement of the 
fabric portions of the convertible tops constituted infring-
ing “reconstruction” or permissible “repair” of the pat-
ented combination. The lower courts had held it to con-
stitute “reconstruction,” making the car owner for whom 
it was performed a direct infringer and Aro, which made

729-256 0-65-35
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and sold the replacement fabric, a contributory infringer; 
we disagreed and held that it was merely “repair.” The 
reconstruction-repair distinction is decisive, however, only 
when the replacement is made in a structure whose orig-
inal manufacture and sale have been licensed by the 
patentee, as was true only of the General Motors cars; 
when the structure is unlicensed, as was true of the Ford 
cars, the traditional rule is that even repair constitutes 
infringement. Thus, the District Court had based its 
ruling for CTR with respect to the Ford cars on the alter-
native ground that, even if replacement of the fabric por-
tions constituted merely repair, the car owners were still 
guilty of direct infringement, and Aro of contributory 
infringement, as to these unlicensed and hence infringing 
structures. 119 U. S. P. Q. 122, 124. This aspect of the 
case was not considered or decided by our opinion in 
Aro I.

On remand, however, another judge in the District 
Court read our opinion as requiring the dismissal of 
CTR’s complaint as to the Ford as well as the General 
Motors cars, and entered judgment accordingly. CTR 
appealed the dismissal insofar as it applied to the Ford 
cars, and the Court of Appeals reinstated the judgment 
in favor of CTR to that extent. 312 F. 2d 52. In our 
view the Court of Appeals was correct in holding that its 
“previous decision in this case was not reversed insofar as 
unlicensed Ford cars are concerned.” 312 F. 2d, at 57.1

1 The repair-versus-reconstruction issue had been the only issue 
expressly considered or decided by the Court of Appeals on review 
of the District Court’s original interlocutory judgment, see 270 F. 
2d, at 202, and was thus the focal point of the briefs and arguments 
here in Aro I. See, e. g., Brief for the United States as Amicus 
Curiae, at 2-3 and n. 1; but see Brief for the Respondent, at 
73-76. That the Court considered no other issue, and thus dealt 
only with the General Motors and not with the Ford cars, is evident 
from its statement of the “determinative question” as being that of 
repair versus reconstruction, 365 U. S., at 342; from its failure to 



ARO MFG. CO. v. CONVERTIBLE TOP CO. 481

476 Opinion of the Court.

However, we granted certiorari, 372 U. S. 958, to consider 
that question, and to consider also the issue that had not 
been decided in Aro I: whether Aro is liable for contribu-
tory infringement, under 35 U. S. C. § 271 (c), with 
respect to its manufacture and sale of replacement fabrics 
for the Ford cars.2

consider the body of authority holding that even repair of an in-
fringing article constitutes infringement; and from, among other such 
statements in its opinion, see id., at 344, 346, its reliance on the 
proposition that “a license to use a patented combination includes 
the right” to repair it, id., at 345—a proposition that of course was 
not applicable to the Ford cars, whose owners had purchased the 
patented structures from an unlicensed manufacturer and thus had no 
“license to use” them. The three other opinions in Aro I were like-
wise directed entirely to the issue of repair versus reconstruction, 
and gave no attention to the different considerations that would come 
into play in the absence of a license from the patentee to the auto-
mobile manufacturer. The concurring opinion of Mr . Just ic e  
Bla ck , for example, relied on the proposition that “One royalty to 
one patentee for one sale is enough under our patent law as written,” 
365 U. S., at 360, which would seem inapplicable to the situation 
presented by the Ford cars, where the patentee had not received any 
royalty on the sale of the patented structures. See also id., at 354, 
356, n. 9; and see the dissenting opinion of Mr . Just ic e Har la n . 
365 U. S., at 369, 373. The concurring opinion of Mr . Just ice  
Bre nn an  did refer to the presence in the case of the unlicensed 
Ford cars; it stated, 365 U. S., at 368, that “the judgment of the 
Court of Appeals must be reversed, except, however, as to the relief 
granted respondent [CTR] in respect of the replacements made on 
Ford cars . . . .” That the author of that opinion did not under-
stand the Court as having ruled differently on the Ford car question, 
or as having ruled on it at all, is shown by the fact that he concurred 
generally in the result, rather than concurring in part and dissenting 
in part. The Court said nothing to indicate disagreement with this 
interpretation of its opinion and decision.

2 We also granted Aro’s motion for leave to use the record that 
was before us in Aro I. 372 U. S. 958.

CTR has made a Motion to Settle the Record, asking us to declare 
that certain items designated for printing by Aro do not comprise 
a portion of the record before this Court. We postponed further
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I.* 3
CTR contends, and the Court of Appeals held, that 

since Ford infringed the patent by making and selling the 
top-structures without authority from the patentee,4 per-
sons who purchased the automobiles from Ford likewise 
infringed by using and repairing the structures; and hence 
Aro, by supplying replacement fabrics specially designed 
to be utilized in such infringing repair, was guilty of con-
tributory infringement under 35 U. S. C. § 271 (c). In 
Aro I, 365 U. S., at 341-342, the Court said:

“It is admitted that petitioners [Aro] know that the 
purchasers intend to use the fabric for replacement 
purposes on automobile convertible tops which are 
covered by the claims of respondent’s combination

consideration of the motion until the hearing of the case on the merits. 
375 U. S. 804. The items in question, which were not included 
in the record in Aro I, consist of certain requests for admissions 
and answers thereto, and of materials involved in an accounting 
proceeding begun after the original affirmance by the Court of 
Appeals but subsequently stayed and never completed. A motion 
to strike the same materials from the record was made by CTR 
in the course of the second appeal to the Court of Appeals, and 
was denied by that court “without prejudice to renewal in its brief, 
at the oral argument, or upon taxation of costs.” CTR did not 
renew the motion upon brief or oral argument in the Court of 
Appeals, but says that it still intends to do so upon taxation of costs 
if costs should ever be taxed against it by the Court of Appeals. 
Because of these events in the Court of Appeals, the motion in this 
Court is also denied, without prejudice to its renewal upon taxation 
of costs in the Court of Appeals.

3 This Part of the opinion—with the exception of the point dis-
cussed at p. 488 and note 8, infra—expresses the views of Jus ti ce s  
Har la n , Bre nna n , Ste wa rt , Whi te , and Gol db er g .

4 The case will be considered in this Part of the opinion without 
reference to the agreement made on July 21, 1955, between Ford and 
AB, and thus on the assumption that Ford never obtained any 
authority under the patent. The effect of that agreement will be 
considered in succeeding Parts of the opinion.
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patent, and such manufacture and sale with that 
knowledge might well constitute contributory in-
fringement under § 271 (c), if, but only if, such a 
replacement by the purchaser himself would in itself 
constitute a direct infringement under § 271 (a), for 
it is settled that if there is no direct infringement of 
a patent there can be no contributory infringe-
ment. ... It is plain that § 271 (c)—a part of the 
Patent Code enacted in 1952—made no change in the 
fundamental precept that there can be no contribu-
tory infringement in the absence of a direct infringe-
ment. That section defines contributory infringe-
ment in terms of direct infringement—namely the 
sale of a component of a patented combination or 
machine for use ‘in an infringement of such patent.’ 
And § 271 (a) of the new Patent Code, which de-
fines ‘infringement,’ left intact the entire body of 
case law on direct infringement. The determinative 
question, therefore, comes down to whether the car 
owner would infringe the combination patent by re-
placing the worn-out fabric element of the patented 
convertible top on his car . . . .”

Similarly here, to determine whether Aro committed con-
tributory infringement, we must first determine whether 
the car owners, by replacing the worn-out fabric element 
of the patented top-structures, committed direct infringe-
ment. We think it clear, under § 271 (a) of the Patent 
Code and the “entire body of case law on direct infringe-
ment” which that section “left intact,” that they did.

Section 271 (a) provides that “whoever without 
authority makes, uses or sells any patented inven-
tion . . . infringes the patent.” It is not controverted— 
nor could it be—that Ford infringed by making and 
selling cars embodying the patented top-structures with-
out any authority from the patentee. If Ford had had 
such authority, its purchasers would not have infringed 
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by using the automobiles, for it is fundamental that sale 
of a patented article by the patentee or under his author-
ity carries with it an “implied license to use.” Adams v. 
Burke, 17 Wall. 453, 456; United States v. Univis Lens 
Co., 316 U. S. 241, 249, 250-251. But with Ford lacking 
authority to make and sell, it could by its sale of the cars 
confer on the purchasers no implied license to use, and 
their use of the patented structures was thus “without 
authority” and infringing under § 271 (a).5 Not only 
does that provision explicitly regard an unauthorized user 
of a patented invention as an infringer, but it has often 
and clearly been held that unauthorized use, without 
more, constitutes infringement. Birdsell v. Shaliol, 112 
U. S. 485; Union Tool Co. v. Wilson, 259 U. S. 107, 114; 
see Sanitary Refrigerator Co. v. Winters, 280 U. S. 30, 
32-33; General Talking Pictures Corp. v. Western Elec-
tric Co., 305 U. S. 124, 127.

If the owner’s use infringed, so also did his repair of 
the top-structure, as by replacing the worn-out fabric 
component. Where use infringes, repair does also, for it 
perpetuates the infringing use.

“No doubt ... a patented article may be repaired 
without making the repairer an infringer, . . . but 
not where it is done for one who is. It is only where 
the device in patented form has come lawfully into 
the hands of the person for or by whom it is repaired 
that this is the case. In other words, if one without 
right constructs or disposes of an infringing machine, 
it affords no protection to another to have merely 
repaired it; the repairer, by supplying an essential 
part of the patented combination, contributing by

5 We have no need to consider whether the car owners, if sued for 
infringement by the patentee, would be entitled to indemnity from 
Ford on a breach of warranty theory. In fact they were not sued, 
and were released from liability by the agreement between Ford and 
AB. See infra, at 493-495.
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so much to the perpetuation of the infringement.” 
Union Special Mach. Co. v. Maimin, 161 F. 748, 750 
(C. C. E. D. Pa. 1908), aff’d, 165 F. 440 (C. A. 3d Cir. 
1908).

Accord, Remington Rand Business Serv., Inc., v. Acme 
Card System Co., 71 F. 2d 628, 630 (C. A. 4th Cir. 1934), 
cert, denied, 293 U. S. 622; 2 Walker, Patents (Deller ed. 
1937), at 1487. Consequently replacement of worn-out 
fabric components with fabrics sold by Aro, held in Aro I 
to constitute “repair” rather than “reconstruction” and 
thus to be permissible in the case of licensed General 
Motors cars, was not permissible here in the case of un-
licensed Ford cars. Here, as was not the case in Aro I, 
the direct infringement by the car owners that is pre-
requisite to contributory infringement by Aro was 
unquestionably established.

We turn next to the question whether Aro, as supplier 
of replacement fabrics for use in the infringing repair by 
the Ford car owners, was a contributory infringer under 
§ 271 (c) of the Patent Code. That section provides:

“Whoever sells a component of a patented machine, 
manufacture, combination or composition, or a ma-
terial or apparatus for use in practicing a patented 
process, constituting a material part of the invention, 
knowing the same to be especially made or especially 
adapted for use in an infringement of such patent, 
and not a staple article or commodity of commerce 
suitable for substantial noninfringing use, shall be 
liable as a contributory infringer.”

We think Aro was indeed liable under this provision.
Such a result would plainly have obtained under the 

contributory-infringement case law that § 271 (c) was 
intended to codify.6 Indeed, most of the law was estab-

6 The section was designed to “codify in statutory form principles 
of contributory infringement” which had been “part of our law for 
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lished in cases where, as here, suit was brought to hold 
liable for contributory infringement a supplier of replace-
ment parts specially designed for use in the repair of 
infringing articles. In Union Tool Co. v. Wilson, supra, 
259 U. S., at 113-114, the Court held that where use of 
the patented machines themselves was not authorized,

“There was, consequently, no implied license to use 
the spare parts in these machines. As such use, 
unless licensed, clearly constituted an infringement, 
the sale of the spare parts to be so used violated 
the injunction [enjoining infringement].”

As early as 1897, Circuit Judge Taft, as he then was, 
thought it “well settled” that

“where one makes and sells one element of a com-
bination covered by a patent with the intention and

about 80 years.” H. R. Rep. No. 1923 on H. R. 7794, 82d Cong., 
2d Sess., at 9; see also Congressman Rogers’ statement, Hearings be-
fore Subcommittee No. 3 of House Judiciary Committee on H. R. 
3760, 82d Cong., 1st Sess., at 159:
“Then in effect this recodification, particularly as to section 231 
[which became § 271 in the Patent Code of 1952], would point out to 
the court, at least that it was the sense of Congress that we remove 
this question of confusion as to whether contributory infringement 
existed at all, and state in positive law that there is such a thing as 
contributory infringement, or at least it be the sense of Congress 
by the enactment of this law that if you have in the Mercoid case 
[320 IT. S. 661, 680] done away with contributory infringement, then 
we reinstate it as a matter of substantive law of the United States 
and that you shall hereafter in a proper case recognize or hold liable 
one who has contributed to the infringement of a patent.

“That is the substantive law that we would write if we adopted 
this section 231 as it now exists. Is that not about right?”
Mr. Giles S. Rich, now judge of the Court of Customs and Patent 
Appeals, then spokesman for proponents of §271 (c), answered that 
the statement of the bill’s purpose was “very excellent.” Ibid. See 
also 98 Cong. Rec. 9323, 82d Cong., 2d Sess., July 4, 1952 (colloquy of 
Senators Saltonstall and McCarran).
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for the purpose of bringing about its use in such a 
combination he is guilty of contributory infringe-
ment and is equally liable to the patentee with him 
who in fact organizes the complete combination.” 
Thomson-Houston Elec. Co. v. Ohio Brass Co., 80 
F. 712, 721 (C. A. 6th Cir. 1897).

While conceding that in the case of a machine purchased 
from the patentee, one “may knowingly assist in as-
sembling, repairing, and renewing a patented combina-
tion by furnishing some of the needed parts,” Judge Taft 
added: “but, when he does so, he must ascertain, if he 
would escape liability for infringement, that the one buy-
ing and using them for this purpose has a license, express 
or implied, to do so.” Id., at 723. See also National 
Brake & Elec. Co. v. Christensen, 38 F. 2d 721, 723 (C. A. 
7th Cir. 1930), cert, denied, 282 U. S. 864; Reed Roller Bit 
Co. v. Hughes Tool Co., 12 F. 2d 207, 211 (C. A. 5th Cir. 
1926); Shickle, Harrison & Howard Iron Co. v. St. Louis 
Car-Coupler Co., 77 F. 739, 743 (C. A. 8th Cir. 1896), 
cert, denied, 166 U. S. 720. These cases are all authority 
for the proposition that “The right of one, other than the 
patentee, furnishing repair parts of a patented combina-
tion, can be no greater than that of the user, and he is 
bound to see that no other use of such parts is made than 
that authorized by the user’s license.” National Malle-
able Casting Co. v. American Steel Foundries, 182 F. 626, 
641 (C. C. D. N.J. 1910).

In enacting § 271 (c), Congress clearly succeeded in its 
objective of codifying this case law. The language of the 
section fits perfectly Aro’s activity of selling “a component 
of a patented . . . combination . . . , constituting a mate-
rial part of the invention, . . . especially made or espe-
cially adapted for use in an infringement of such patent, 
and not a staple article or commodity of commerce suit-
able for substantial noninfringing use.” Indeed, this is 
the almost unique case in which the component was 
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hardly suitable for any noninfringing use.7 On this basis 
both the District Court originally, 119 U. S. P. Q, at 124, 
and the Court of Appeals in the instant case, 312 F. 2d, 
at 57, held that Aro was a contributory infringer within 
the precise letter of § 271 (c). See also Aro I, 365 U. S, 
at 341.

However, the language of § 271 (c) presents a question, 
apparently not noticed by the parties or the courts below, 
concerning the element of knowledge that must be 
brought home to Aro before liability can be imposed. It 
is only sale of a component of a patented combination 
“knoioing the same to be especially made or especially 
adapted for use in an infringement of such patent” that 
is contributory infringement under the statute. Was Aro 
“knowing” within the statutory meaning because—as it 
admits, and as the lower courts found—it knew that its 
replacement fabrics were especially designed for use in the 
1952-1954 Ford convertible tops and were not suitable 
for other use? Or does the statute require a further show-
ing that Aro knew that the tops were patented, and knew 
also that Ford was not licensed under the patent so that 
any fabric replacement by a Ford car owner constituted 
infringement?

On this question a majority of the Court is of the view 
that § 271 (c) does require a showing that the alleged 
contributory infringer knew that the combination for 
which his component was especially designed was both 
patented and infringing.8 With respect to many of the

7 Arc’s factory manager admitted that the fabric replacements in , 
question not only were specially designed for the Ford convertibles [ 
but would not, to his knowledge, fit the top-structures of any other 
cars.

8 This view is held by The  Chi ef  Just ice  and Just ic es  Bla ck , 
Dou gl as , Cla rk  and Whi te . See the opinion of Mr . Just ic e  
Bla ck , post, pp. 524-528, and of Mr . Just ic e  Whi te , post, p. 514. I

Just ic es  Har la n , Bren na n , Stew art  and Gol db er g  dissent from I 
this interpretation of the statute. They are of the view that the I 
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replacement-fabric sales involved in this case, Aro clearly 
had such knowledge. For by letter dated January 2, 
1954, AB informed Aro that it held the Mackie-Duluk 
patent; that it had granted a license under the patent to 
General Motors but to no one else; and that “It is obvious, 

knowledge Congress meant to require was simply knowledge that the 
component was especially designed for use in a combination and was 
not a staple article suitable for substantial other use, and not 
knowledge that the combination was either patented or infringing. 
Their reasons may be summarized as follows:

(1) No other result would have been consistent with the congres-
sional intention to codify the case law of contributory infringement as 
it existed prior to this Court’s decision in Mercoid Corp. v. Mid-Con-
tinent Investment Co., 320 U. S. 661—and to do this not only in gen-
eral, see note 6, supra, and p. 492, infra, but with specific reference to 
the knowledge requirement. See Hearings, supra, note 6, at 159-160, 
163-165. Under that case law, liability was established by a showing 
that the component was suitable for no substantial use other than in 
the patented combination, since it was “the duty of the defendant to 
see to it that such combinations which it is intentionally inducing and 
promoting shall be confined to those which may be lawfully orga-
nized.” Thomson-Houston Elec. Co. v. Ohio Brass Co., supra, 80 
F., at 720-723. Accord, Mercoid Corp. v. Mid-Continent Investment 
Co., supra, 320 U. S., at 664; 3 Walker, Patents (Deller ed. 1937), at 
1764-1765, and cases cited. See Freedman v. Friedman, 242 F. 2d 
364 (C. A. 4th Cir. 1957).

(2) The House Committee’s change in the language of the bill 
concerning the knowledge requirement, see the opinion of Mr . Jus -
ti ce  Bla ck , post, pp. 524-528, was not intended to limit liability to 
cases where the alleged contributory infringer had knowledge of the 
patented or infringing nature of the combination; it was intended 
merely to assure that the statute would be construed to require knowl-
edge that the article sold was a component of some combination and 
was especially designed for use therein, rather than simply knowledge 
that the article was being sold. See, e. g., the statement of Con-
gressman Crumpacker, Hearings, supra, at 175, objecting to the 
original language on the ground that “the way it is phrased the word 
‘knowingly’ refers directly to the word ‘sells.’ ” See also id., at 175— 
176. While the representatives of a manufacturing concern and of 
the Justice Department did urge the Committee to adopt the position 
which the Court now holds it did adopt, none of the Congressmen
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from the foregoing and from an inspection of the con-
vertible automobile sold by the Ford Motor Company, 
that anyone selling ready-made replacement fabrics for 
these automobiles would be guilty of contributory in-
fringement of said patents.” Thus the Court’s interpre-
tation of the knowledge requirement affords Aro no 
defense with respect to replacement-fabric sales made 
after January 2, 1954. It would appear that the over-

said anything to indicate agreement with these views or disagreement 
with the contrary view expressed by the spokesman for the sponsors 
of the bill. This yiew, as clearly stated on several occasions at the 
Hearings, was that
“[Y]ou know that the component is going into that machine. You 
don’t have to know that it is patented. You don’t have to know 
the number of the patent, and you don’t have to know that the 
machine that it is going into constitutes an infringement.” Id., at 
175; see also id., at 160, 176.

(3) The suggestion that a person cannot be liable even for direct in-
fringement when he has no knowledge of the patent or the infringe-
ment is clearly refuted by the words of § 271 (a), which provides that 
“whoever without authority makes, uses or sells any patented inven-
tion . . . infringes the patent,” with no mention of any knowledge 
requirement. And the case law codified by § 271 has long recog-
nized the fundamental proposition that “To constitute an infringe-
ment of a patent, it is not necessary that the infringer should have 
known of the existence of the patent at the time he infringed it or, 
knowing of its existence, it is not necessary that he should have known 
his doings to constitute an infringement.” 3 Walker, Patents (Deller 
ed. 1937), § 453. See, e. g., United States v. Berdan Fire-Arms Mfg. 
Co., 156 U. S. 552, 566; Sontag Chain Stores Co. v. National Nut Co., 
310 U. S. 281, 295; Boyden v. Burke, 14 How. 575, 582.

(4) Section 287 of 35 U. S. C., quoted in the opinion of Mr . 
Just ice  Bla ck , post, p. 528, n. 14, does not require a different con-
clusion. That section prevents a patentee from recovering damages 
for infringement unless he has marked the patented article with 
notice of the patent. Since a patentee may hardly be expected to 
mark the article when it has not been manufactured or sold by him, 
but rather by an infringer, the section has been held not to apply to 
such a situation. Wine Ry. Appliance Co. v. Enterprise Ry. Equip. 
Co., 297 U. S. 387. That of course is the situation here with respect 
to the Ford cars.
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whelming majority of the sales were in fact made after 
that date, since the oldest of the cars were 1952 models 
and since the average life of a fabric top is said to be 
three years. With respect to any sales that were made 
before that date, however, Aro cannot be held liable in 
the absence of a showing that at that time it had already 
acquired the requisite knowledge that the Ford car tops 
were patented and infringing. When the case is re-
manded, a finding of fact must be made on this question 
by the District Court, and, unless Aro is found to have had 
such prior knowledge, the judgment imposing liability 
must be vacated as to any sales made before January 2, 
1954. As to subsequent sales, however, we hold, in 
agreement with the lower courts, that Aro is liable for 
contributory infringement within the terms of § 271 (c).

In seeking to avoid such liability, Aro relies on the Mer-
coid cases. Mercoid Corp. v. Mid-Continent Investment 
Co., 320 U. S. 661; Mercoid Corp. v. Minneapolis-Honey-
well Regulator Co., 320 U. S. 680. Since those cases 
involved essentially an application of the doctrine of pat-
ent misuse, which is not an issue in this case,9 they are not 

9 Aro does contend here that recovery by CTR is precluded by 
misuse of the patent, and also that such misuse entitles Aro to an 
award of treble damages for violation of the antitrust laws. Al-
though the point was arguably raised by Arc’s original answer and 
counterclaim, and was decided against Aro in the original opinion of 
the District Court, 119 U. S. P. Q., at 122, n. 1, it was substan-
tially abandoned on the first appeal, and hence was not ruled on in 
the first opinion of the Court of Appeals. Accordingly, this Court’s 
opinion in Aro I stated that patent misuse “is not an issue in this 
case.” 365 U. S., at 344, n. 10; see also the dissenting opinion of 
Mr , Justi ce  Harl an , 365 U. S., at 376-377 and n. 5. On remand, 
after the District Court had dismissed without prejudice the counter-
claim alleging misuse, the Court of Appeals held that neither the 
defense based on misuse nor the counterclaim was in the case, the 
defense having been “clearly abandoned” and the counterclaim never 
having been adequately pleaded. 312 F. 2d, at 58. We do not find 
error in this ruling, and thus have no occasion to consider Arc’s 
allegations of patent misuse.
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squarely applicable to the contributory infringement 
question here. On the other hand, they are hardly irrele-
vant. The Court in Mercoid said, among other things, 
that the principle that “he who sells an unpatented part 
of a combination patent for use in the assembled machine 
may be guilty of contributory infringement” could no 
longer prevail “against the defense that a combination 
patent is being used to protect an unpatented part from 
competition.” 320 U. S., at 668. As the Court recog-
nized, its definition of misuse was such as “to limit sub-
stantially the doctrine of contributory infringement” and 
to raise a question as to “what residuum may be left.” 
320 U. S., at 669. See Report of the Attorney General’s 
National Committee to Study the Antitrust Laws (1955), 
at 252. The answer to Aro’s argument is that Congress 
enacted § 271 for the express purpose of reinstating the 
doctrine of contributory infringement as it had been de-
veloped by decisions prior to Mercoid, and of overruling 
any blanket invalidation of the doctrine that could be 
found in the Mercoid opinions. See, e. g., 35 LT. S. C. 
§§271 (c), (d); Hearings, supra, n. 6, at 159, 161-162; 
and the Aro I opinions of Mr . Just ice  Black , 365 U. S., 
at 348-349 and nn. 3-4; Mr . Justice  Harlan , id., at 378, 
n. 6; and Mr . Justic e  Brennan , id., at 365-367. Hence, 
where Aro’s sale of replacement fabrics for unlicensed 
Ford cars falls squarely within § 271 (c), and where Aro 
has not properly invoked the misuse doctrine as to any 
other conduct by CTR or AB, Mercoid cannot suc-
cessfully be employed to shield Aro from liability for 
contributory infringement.10

Thus we hold that, subject to the reservation ex-
pressed at pp. 488-491, supra, with respect to sales made 
before January 2, 1954, and subject to the further reser-

10 We have no doubt that §271 (c) as so construed and applied, 
within the limitations set forth in the succeeding portions of this 
opinion, is constitutional.
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vations set forth in succeeding Parts of this opinion, Aro’s 
sales of replacement fabrics for use in the Ford cars con-
stituted contributory infringement under § 271 (c).

II.11
Although we thus agree with the Court of Appeals that 

Aro was liable for contributory infringement with respect 
to the Ford cars, we find merit in a defense asserted by 
Aro. In our view this defense negatives Aro’s liability 
as to some of the replacement fabrics in question and, as 
to the others, reduces substantially—quite possibly to a 
mere nominal sum—the amount of recovery that CTR 
may be awarded. The defense is based on the agreement 
of July 21, 1955, between Ford and AB. See note 4, 
supra. This agreement affected Aro’s liability differ-
ently, we think, depending upon whether the replace-
ment-fabric sales were made before or after the agreement 
date. We shall first discuss its effect on liability for the 
subsequent sales.

The agreement was made at a time when, as CTR 
states in its brief, “Ford had already completed its manu-
facture of all the cars here involved.” Under it, Ford 
agreed to pay AB $73,000 for certain rights under the 
patent, which were defined by paragraph 1 of the 
agreement as follows:

“1. AB hereby releases Ford, its associated com-
panies . . . [and] its and their dealers, customers 
and users of its and their products, of all claims that 
AB has or may have against it or them for infringe-
ment of said patents arising out of the manufacture, 
use or sale of devices disclosed therein and manufac-
tured before December 31, 1955, other than the 
‘replacement top fabrics’ licensed under paragraph 3.” 

11 This Part of the opinion expresses the views of Justi ces  
Bren na n , Stew a rt , Whi te , and Go ld be rg . Mr . Just ic e Har la n  
concurs in the result.
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In paragraph 3, AB licensed Ford to make and sell 
“replacement top fabrics” for the Mackie-Duluk top-
structures, receiving in return a royalty—separate from 
the $73,000 lump-sum payment—of 5% of the net sales. 
And in paragraph 5, AB expressly reserved the right

“to license under . . . said Mackie-Duluk pat-
ent . . . the manufacture, use and sale of replace-
ment top fabrics other than those supplied to, made 
by or sold by Ford ... to the extent that AB is 
entitled to reserve such right under 35 United States 
Code, § 271 (1952).”

In a pretrial memorandum filed early in the lawsuit, 
the District Court construed the agreement in the follow-
ing manner, which we think to be a correct interpretation 
of the parties’ intention:

(1) With respect to all patented top-structures manu-
factured before July 21, 1955, and all replacement fabrics 
installed before that date, it was a “release” to the parties 
named—that is, Ford and its customers—of the claims for 
infringement by manufacture, sale, or use of the patented 
combination;

(2) With respect to any new structures manufactured 
between July 21 and December 31, 1955 (it appears that 
there were no such structures), the agreement was a 
“future license” to Ford and its customers to make, sell, 
and use the patented combination, but “excepting re-
placements” unless these were provided by Ford under 
the special license granted by paragraph 3;

(3) With respect to the post-July 21 status of struc-
tures manufactured before July 21, the agreement was 
also a “future license” to Ford and its customers of the 
rights to make, sell, and use, but again, “excepting 
replacements” not provided by Ford; and

(4) The agreement “demonstrated an intention not 
to release” or license any persons other than Ford or 
its customers; in particular, the parties did not intend



ARO MFG. CO. v. CONVERTIBLE TOP CO. 495

476 Opinion of the Court.

to release or license contributory infringers like Aro in 
respect of replacement fabrics sold either before or after 
July 21.

Considering the legal effect of the agreement as so con-
strued, the District Court went on to rule that if the 
fabric replacement should be held to constitute repair 
rather than reconstruction (as this Court did subse-
quently hold in Aro I), then:

(a) Aro would be liable for contributory infringement 
as to replacements made before July 21, 1955, since “I 
do not construe the agreement to release contributory 
infringers for rights of action already accrued”;

(b) however, despite the intention of the parties, Aro 
would not be liable as to replacements made after July 21, 
1955, since “If replacement is legitimate repair, no aver-
age owner can do-it-yourself, and he must be free to go 
to persons in the position of defendants without appre-
hension on their part.”

The distinction between pre-agreement and post-agree-
ment sales subsequently became irrelevant to the District 
Court’s view of the case, when it held after trial that re-
placement of the fabrics constituted reconstruction rather 
than repair; the Court’s interlocutory judgment for CTR 
thus held Aro liable with respect to all the Ford cars in 
question. When this Court in Aro I reversed the ruling 
on the reconstruction-repair issue, the only reference in 
the opinions to the Ford cars took the view that Aro 
should be held liable only in respect of replacements 
made on those cars “before July 21, 1955,” 365 U. S., at 
368 (concurring opinion), and thus agreed with the dis-
tinction originally drawn by the District Court. The 
present opinion of the Court of Appeals, however, in rein-
stating the Ford car portion of the interlocutory judg-
ment for CTR without consideration of this distinction, 
appears to have held Aro liable in respect of replacement 
fabrics sold for the 1952-1954 Ford cars not only before 

729-256 0-65-36
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July 21, 1955, but also after that date and—so long as the 
cars remain1 on the road—up to the present and into the 
future.

CTR’s argument in support of this result emphasizes 
that the agreement in terms ran in favor only of Ford 
and Ford’s customers and not of third parties like Aro, 
and that it expressly excepted “replacement top fabrics” 
from the scope of the rights it granted. Reliance is also 
placed on testimony that the amount to be paid by Ford 
under the agreement was set as low as $73,000 only 
because of a clear understanding between the parties that 
such payment would not affect AB’s rights to recover 
from persons in the position of Aro.12 CTR thus argues:

“If the Ford agreement had never been made at 
all, it is clear that it would have been proper to 
require that Aro pay royalties, insofar as infringing 
Ford cars are concerned, even up to the present time. 
This being the case, it is clear that it was proper 
for the agreement to expressly recognize and to ex-
pressly exclude Aro’s liability from its terms. Since 
Ford refused to purchase any rights for Aro, either 
before or after July 21, 1955, Aro is liable for its 
Ford repair activities both before and after that 
date.”

Insofar as replacement fabrics sold “after that date” 
are concerned, we do not agree. We think the agree-
ment’s attempt to reserve rights in connection with future 
sales of replacement fabrics was invalid. By the agree-

12 Counsel for AB testified on deposition as follows:
“I . . . definitely told them that there were these other replace-

ment top manufacturers and that if we were left in a position to 
collect royalty from them, that obviously we could give Ford a 
lower rate, and that is what Ford said they wanted, that they weren’t 
interested in buying any sort of a release or license or anything else 
that would help out these replacement top people . . . .”
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ment AB authorized the Ford car owners, in return for a 
payment from Ford, to use the patented top-structures 
from and after July 21, 1955. Since they wTere authorized 
to use the structures, they were authorized to repair them 
so as “to preserve [their] fitness for use . . . .” Aro I, 
365 U. S., at 345, quoting Leeds & Catlin Co. v. Victor 
Talking Machine Co., 213 U. S. 325, 336. The contrary 
provisions in the agreement, purporting to restrict the 
right of use and repair by prohibiting fabric replacement 
unless done with fabrics purchased from Ford or some 
other licensee, stand condemned by a long line of this 
Court’s decisions delimiting the scope of the patent grant. 
When the patentee has sold the patented article or author-
ized its sale and has thus granted to the purchaser an “im-
plied license to use,” it is clear that he cannot thereafter 
restrict that use; “so far as the use of it was concerned, 
the patentee had received his consideration, and it was 
no longer within the monopoly of the patent.” Adams v. 
Burke, 17 Wall. 453, 456. In particular, he cannot impose 
conditions concerning the unpatented supplies, ancillary 
materials, or components with which the use is to be 
effected. E. g., Carbice Corp. v. American Patents De-
velopment Corp., 283 U. S. 27; Mercoid Corp. v. Mid-
Continent Investment Co., 320 U. S. 661; United States 
v. Loews, Inc., 371 U. S. 38, 46. It follows that here, 
where the patentee has by the Ford agreement explicitly 
authorized the purchasers to use the articles, the patentee 
cannot thereafter restrict that use by imposing a condi-
tion that replacement parts may be purchased only from 
a licensed supplier.

With the restriction thus eliminated from considera-
tion, it is clear that Aro cannot be liable for contributory 
infringement in connection with sales of replacement fab-
rics made after July 21, 1955. After that date the Ford 
car owners had authority from the patentee—indeed, had 
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a “license” 13—fully to use and repair the patented struc-
tures. Hence they did not commit direct infringement 
under § 271 (a) when they had the fabrics replaced; 
hence Aro, in selling replacement fabrics for this pur-
pose, did not commit contributory infringement under 
§271 (c). The case as to the post-agreement sales is thus 
squarely ruled by Aro I. It was held there, despite AB’s 
attempt to reserve the right to license sales of replace-
ment fabrics, that General Motors car owners, who were 
authorized to use the patented structures by virtue of the 
license granted General Motors by AB, performed noth-
ing more than “permissible repair” when they replaced the 
worn-out fabrics, and hence that there was no direct in-
fringement by the owners to which Aro, by selling the 
replacement fabrics, could contribute. In other words, 
since fabric replacement was “repair” rather than “recon-
struction,” it was merely an aspect of the use of the pat-
ented article, and was thus beyond the patentee’s power 
to control after the use itself had been authorized. So 
here, the Ford car owners were authorized to use the pat-
ented structures after July 21,1955, by virtue of the agree-
ment between AB and Ford. Hence they were likewise 
entitled, despite AB’s attempt to reserve this right, to per-
form the “permissible repair” of replacing the worn-out 
fabrics; hence, just as in Aro I, the car owners by replac-
ing the fabrics committed no direct infringement to which 
Aro’s sales could contribute. “[I]f the purchaser and 
user could not be amerced as an infringer .certainly one

13 The District Court termed the agreement a “future license” 
in this respect, and AB’s counsel on more than one occasion referred 
to it as a “release or license.” It is difficult to see why it should 
not be considered a license insofar as it related to future activity, 
see De Forest Radio Tel. Co. v. United States, 273 U. S. 236, 241, 
although of course its proper label is less important than its clear 
effect of authorizing Ford’s purchasers to make full use of the 
patented structures.
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who sold to him . . . cannot be amerced for contributing 
to a non-existent infringement.” Aro I, 365 U. S., at 341.

CTR would have it that this result is inconsistent with 
Birdsell v. Shaliol, 112 U. S. 485, and Union Tool Co. v. 
Wilson, 259 U. S. 107. In our view it is not. Birdsell 
allowed the patentee to hold one infringer liable for use 
of the patented machines after obtaining a judgment 
against another infringer for the manufacture and sale of 
the same machines; Union Tool held infringement to exist 
where the defendant, after being held liable for the manu-
facture and sale of certain infringing machines, sold spare 
parts for use in the same machines. Both cases turned 
upon the fact that the patentee had not collected on the 
prior judgment and thus had not received any compensa-
tion for the infringing use—or, indeed, any compensation 
at all.14 Here, in contrast, the amount paid by Ford 
under the agreement was expressly stated to include com-
pensation for the use of the patented structures by Ford’s 
purchasers; moreover, the agreement covered future use 
and in this respect operated precisely like a license, with 
the result that after the agreement date there was simply 
no infringing use for which the patentee was entitled to 
compensation. See Birdsell v. Shaliol, supra, 112 U. S., 
at 487. In sum, AB obtained its reward for the use of 
the patented structures under the terms of the agreement 
with Ford; CTR cannot obtain from Aro here another 
reward for the same use.

14 In Birdsell the Court relied on the fact that only nominal dam-
ages had been awarded in the prior suit. 112 U. S., at 489. In 
Union Tool the Court’s statement that the patentee had not “re-
ceived any compensation whatever for the infringement by use of 
these machines,” 259 U. S., at 113, was apparently based on the 
fact that the damages and profits awarded by the prior judgment had 
not yet been calculated or paid. See Brief for Respondent, at 37, 
and the opinion of the Court of Appeals, 265 F. 669, 673 (C. A. 9th 
Cir. 1920). Compare Buerk v. Imhaeuser, 4 Fed. Cas. 597 (No. 
2,108) (C. C. S. D. N. Y. 1876), 4 Fed. Cas. 594 (No. 2,107) (C. C. 
S. D. N. Y. 1876).
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We therefore hold, in agreement with the District 
Court’s original view, that Aro is not liable for replace-
ment-fabric sales 15 made after July 21, 1955. Insofar as 
the judgment of the Court of Appeals imposes liability 
for such sales, it is reversed?6

III.17
Turning to the question of replacement-fabric sales 

made before July 21, 1955, we agree with the District 
Court that the agreement between AB and Ford did not 
negative Aro’s liability for these sales. With respect to 
the post-agreement sales the agreement necessarily ab-
solved Aro of liability, its intention to the contrary not-
withstanding, because it had the effect of precluding any 
direct infringement to which Aro could contribute. With 
respect to the pre-agreement sales, however, Aro’s con-
tributory infringement had already taken place at the 
time of the agreement. Whatever the agreement’s effect 
on the amount recoverable from Aro—a matter to be dis-
cussed in Part IV of this opinion—it cannot be held, in 
the teeth of its contrary language and intention, to have 
erased the extant infringement.

It is true that a contributory infringer is a species of 
joint-tortfeasor, who is held liable because he has con-
tributed with another to the causing of a single harm to 
the plaintiff. See Wallace v. Holmes, 29 Fed. Cas. 74, 
80 (No. 17,100) (C. C. D. Conn. 1871); Thomson-Hous-
ton Elec. Co. v. Ohio Brass Co., supra, 80 F., at 721 ; Rich,

15 The date of the sale by Aro rather than the date of the installa-
tion in the car by the purchaser from Aro should control, since it is 
the act of sale that is made contributory infringement by §271 (c).

16 Since Aro’s infringement thus terminated in 1955, it would seem 
that the perpetual injunction included in the interlocutory judg-
ment would no longer be a proper element of relief.

17 This Part of the opinion, like Part I, expresses the views of 
Jus ti ces  Harl an , Bre nna n , Ste wa rt , Whi te  and Gol db er g .
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21 Geo. Wash. L. Rev. 521, 525 (1953). It is also true 
that under the old common-law rule, a release given to one 
joint-tortfeasor necessarily released another, even though 
it expressly stated that it would have no such effect. See 
Prosser, Torts (2d ed. 1955), at 243-244. Under this rule 
Aro’s argument on this point would prevail, since the 
agreement did release Ford’s purchasers for their infring-
ing use of the top-structures before the agreement date, 
and that was the use to which Aro contributed. See 
Schiff v. Hammond Clock Co., 69 F. 2d 742, 746 (C. A. 
7th Cir. 1934), reversed for dismissal as moot, 293 U. S. 
529. But the rule is not applicable. Even in the 
area of nonpatent torts, it has been repudiated by stat-
ute or decision in many if not most States, see Prosser, 
supra, at 245, and by the overwhelming weight of schol-
arly authority. E. g., American Law Institute, Restate-
ment of Torts (1939), § 885 (1) and Comments b-d. And 
application of the rule to contributory infringement has 
been rejected by this Court. In Birdsell v. Shaliol, supra, 
112 U. S, at 489, the Court applied to a patent case the 
proposition that “By our law, judgment against one joint 
trespasser, without full satisfaction, is no bar to a suit 
against another for the same trespass.” What is true 
of a judgment is true of a release. See Prosser, supra, 
at 241-244. A release given a direct infringer in re-
spect of past infringement, which clearly intends to 
save the releasor’s rights against a past contributory 
infringer, does not automatically surrender those rights. 
Thus the District Court was correct in denying that 
“defendants are entitled to the fortuitous benefit of the 
old joint tort-feasor rule.” The mere fact that the agree-
ment released Ford and Ford’s customers for their past 
infringement does not negate Aro’s liability for its past 
infringement. Hence the judgment of the Court of Ap-
peals, insofar as it relates to Ford car replacement-fabric 
sales made by Aro before July 21, 1955—and subject to 
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the reservation set forth at pp. 488-491, supra, with 
respect to sales made before January 2, 1954—is affirmed; 
accordingly, the case is remanded to the District Court 
for a determination of damages and for such other pro-
ceedings as that court deems appropriate.

IV.18
The case must now be remanded for a determination of 

the damages to be recovered from Aro in respect of the 
infringing pre-agreement sales. It is true that the lower 
courts have not yet expressly addressed themselves to the 
damages issue, and that the parties have not argued it 
here. Nevertheless, it appears that all concerned in this 
litigation have shared a specific assumption as to the 
measure of damages that would be available to CTR if 
it succeeded in establishing infringement. Because we 
sharply disagree with that assumption, and because ex-
pression of our views may obviate the need upon remand 
for lengthy proceedings before a master in this already 
over-long litigation, we deem it in the interest of efficient 
judicial administration to express those views at this time. 
In brief, it is our opinion that the Ford agreement, while 
it does not negate Aro’s liability for the prior sales as it 
does for the subsequent ones, does have the effect of limit-
ing the amount that CTR can recover for the pre-agree-
ment infringement, and probably of precluding recovery I 
of anything more than nominal damages.

If the sum paid by Ford for the release of it and its I
customers constituted full satisfaction to AB for the I
infringing use of the patented structures, we think it clear ! 
that CTR cannot now collect further payment from Aro I

18 This Part of the opinion expresses the views of Just ic es  Bre n - I 
na n , Ste war t , Whi te , and Gol db er g . Mr . Jus ti ce  Har la n  con- I 
siders that the matters here dealt with are not ripe for decision and I
should be left for determination in the future course of this litigation. I
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for contributing to the same infringing use. The rule 
is that

“Payments made by one tortfeasor on account of a 
harm for which he and another are each liable, di-
minish the amount of the claim against the other 
whether or not it was so agreed at the time of pay-
ment and whether the payment was made before or 
after judgment . . . .” Restatement of Torts, supra, 
§ 885 (3).

It has been said that “all courts are agreed” upon such a 
rule. Prosser, supra, at 246. And its applicability to 
contributory-infringement cases has been clearly indi-
cated by this Court. Birdsell v. Shaliol, supra, 112 U. S., 
at 488-489; see Hazeltine Corp. n . Atwater Kent Mfg. 
Co., 34 F. 2d 50, 52 (D. C. E. D. Pa. 1929). Indeed, 
if “actual damages” or “full compensation” paid by 
a maker-and-seller can have the effect of releasing a user, 
as was indicated in Birdsell, such a result should follow 
a fortiori where, as here, the damages paid were expressly 
stated to be compensation for use of the device, and the 
person subsequently sued is a contributory infringer liable 
merely for contributing to the same infringing use. In 
such a case full payment by or on behalf of the direct 
infringer leaves nothing to be collected from the contribu-
tory infringer. We therefore find it necessary to consider 
whether the payment by Ford to AB constituted full pay-
ment for the infringing use committed directly by Ford’s 
purchasers and contributorily by Aro.

This depends upon the measure and total amount of 
recovery to which CTR and AB are entitled. In partic-
ular, if they are entitled to recover a royalty from Aro 
on the infringing sales of replacement fabrics, it is clear 
that no such recovery was included in the payment from 
Ford, whose representatives “weren’t interested in buying 
any sort of a release or license or anything else that 
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would help out these replacement top people.” See note 
12, supra. CTR does contend, and all involved in this 
litigation have apparently assumed, that a judgment 
holding Aro liable for contributory infringement will 
result in recovery of such a royalty on Aro’s sales.19 This 
is the assumption with which we disagree. It is our view 
that despite our affirmance of the judgment against Aro 
as to sales made before the agreement date, no such 
royalty will be available to CTR as part of its recovery. 
We are, indeed, doubtful that CTR can properly be 
allowed recovery of anything more than nominal damages 
from Aro.

The measure of recovery for patent infringement is 
governed by 35 U. S. C. § 284, which provides:

“Upon finding for the claimant the court shall 
award the claimant damages adequate to compensate 
for the infringement, but in no event less than a 
reasonable royalty for the use made of the inven-
tion by the infringer, together with interest and 
costs as fixed by the court.

“When the damages are not found by a jury, the 
court shall assess them. In either event the court 
may increase the damages up to three times the 
amount found or assessed.”

It is presumably the language “in no event less than a 
reasonable royalty” that has led to the assumption noted

19AB’s counsel asserted on deposition: “I believe we would have 
the right to arrive at royalty and otherwise consider as patented the 
replacement top . . . When asked by the District Court at a 
hearing concerning a judgment bond how much he expected to 
recover, CTR’s counsel replied: “I suppose a reasonable royalty 
would be 5 per cent.” Considerable evidence was introduced before 
the Master as to Aro’s income from infringing sales and as to royalty 
rates fixed in licenses granted by CTR or AB to other replacement-
fabric suppliers. See also the statement of AB’s counsel quoted in 
note 12, supra, and the statement in CTR’s brief quoted supra, at 496.
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above. But that assumption ignores the fact—clear 
from the language, the legislative history, and the prior 
law—that the statute allows the award of a reasonable 
royalty, or of any other recovery, only if such amount 
constitutes “damages” for the infringement. It also 
ignores the important distinction between “damages” and 
“profits,” and the relevance of this distinction to the 
1946 amendment of the statute.

“In patent nomenclature what the infringer makes is 
‘profits’; what the owner of the patent loses by such in-
fringement is ‘damages.’ ” Duplate Corp. v. Triplex 
Safety Glass Co., 298 U. S. 448, 451. Profits and dam-
ages have traditionally been all-inclusive as the two basic 
elements of recovery. Prior to 1946, the statutory pre-
cursor of the present § 284 allowed recovery of both 
amounts, reading as follows:

“[U]pon a decree being rendered in any such case 
for an infringement the complainant shall be en-
titled to recover, in addition to the profits to be 
accounted for by the defendant, the damages the 
complainant has sustained thereby . . . .” R. S. 
§ 4921, as amended, 42 Stat. 392.

By the 1946 amendment, Act of August 1, 1946, c. 726, § 1, 
60 Stat. 778, 35 U. S. C. (1946 ed.), §§ 67, 70, the statute 
was changed to approximately its present form, whereby 
only “damages” are recoverable.20 The purpose of the 
change was precisely to eliminate the recovery of profits 
as such and allow recovery of damages only.

“The object of the bill is to make the basis of 
recovery in patent-infringement suits general dam-
ages, that is, any damages the complainant can 

20 In the 1952 codification, §§67 and 70 of the 1946 Code were 
consolidated in the present § 284. The stated purpose was merely 
“reorganization in language to clarify the statement of the statutes.” 
H. R. Rep. No. 1923, 82d Cong., 2d Sess., at 10, 29.
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prove, not less than a reasonable royalty, together 
with interest from the time infringement occurred, 
rather than profits and damages.” H. R. Rep. No. 
1587, 79th Cong., 2d Sess. (1946), to accompany 
H. R. 5311, at 1-2; S. Rep. No. 1503, 79th Cong., 2d 
Sess. (1946), to accompany H. R. 5311, at 2.21

There can be no doubt that the amendment succeeded 
in effectuating this purpose; it is clear that under the 
present statute only damages are recoverable. See, e. g., 
Ric-Wil Co. v. E. B. Kaiser Co., 179 F. 2d 401, 407 (C. A. 
7th Cir. 1950), cert, denied, 339 U. S. 958; Livesay Win-
dow Co. v. Livesay Industries, Inc., 251 F. 2d 469, 471-472 
(C. A. 5th Cir. 1958); Laskowitz v. Marie Designer, Inc., 
119 F. Supp. 541, 554-555 (D. C. S. D. Cal. 1954); Cullen, 
28 J. Pat. Off. Soc. 838 (1946); Wolff, 28 J. Pat. Off. 
Soc. 877 (1946).

The 1946 amendment is of crucial significance to the 
total amount of CTR’s recovery against Aro and hence 
to the amount, if any, that may still be recovered after 
receipt of the payment from Ford. When recovery of 
the infringer’s profits as such was allowed, the rule was 
that “complainant’s damages are no criterion of defend-
ant’s profits”; it was “immaterial that the profits made 
by the defendant would not have been made by the 
plaintiff.” 3 Walker, Patents (Deller ed. 1937), § 845, 
at 2186. And in cases of joint infringement this Court 
was said to have declared the doctrine that, whereas 
“when the total damage sustained has been paid by one 
tort-feasor, the damages cannot be duplicated through a 
recovery against another,” nevertheless, “every infringer 
of a patent right may be made to give up whatever profits 
he has derived from the infringement, and . . . one in-

21 See also Hearing before the House Committee on Patents, 79th 
Cong., 2d Sess., on H. R. 5231 (subsequently amended, reintroduced, 
and reported as H. R. 5311), Jan. 29, 1946, e. g., pp. 2-3.
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fringer is not relieved by payment by another infringer, 
but each is accountable for the profits which he has re-
ceived.” Hazeltine Corp. v. Atwater Kent Mfg. Co., 
supra, 34 F. 2d 50, 52. Under such a rule, CTR might 
well argue that the payment received from Ford could 
have no effect in preventing it from recovering the profits 
made by Aro—which might even exceed the amount of a 
royalty on Aro’s sales.

But the present statutory rule is that only “damages” 
may be recovered. These have been defined by this 
Court as “compensation for the pecuniary loss he [the 
patentee] has suffered from the infringement, without 
regard to the question whether the defendant has gained 
or lost by his unlawful acts.” Coupe v. Royer, 155 U. S. 
565, 582. They have been said to constitute “the differ-
ence between his pecuniary condition after the infringe-
ment, and what his condition would have been if the in-
fringement had not occurred.” Yale Lock Mfg. Co. v. 
Sargent, 117 U. S. 536, 552. The question to be asked in 
determining damages is “how much had the Patent 
Holder and Licensee suffered by the infringement. And 
that question [is] primarily: had the Infringer not 
infringed, what would Patent Holder-Licensee have 
made?” Livesay Window Co. v. Livesay Industries, 
Inc., supra, 251 F. 2d, at 471.

Thus, to determine the damages that may be recovered 
from Aro here, we must ask how much CTR suffered by 
Aro’s infringement—how much it would have made if 
Aro had not infringed. Asking that question, we may 
assume first that the agreement of July 21, 1955, did not 
exist and that AB had not collected a cent from Ford. 
Even on that assumption, we would find it difficult 
to see why CTR’s damages should be measured by a 
royalty on Aro’s sales. CTR and AB were not de-
prived of such a royalty by Aro’s infringement, for they 
could not have licensed Aro’s sales in any event; they 
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were denied the right to do so in Aro I, and would still 
be denied it even if they had received no royalties on the 
patented combinations themselves. For the right could 
not be granted without allowing the patentee to “derive its 
profit, not from the invention on which the law gives it a 
monopoly but from the unpatented supplies with which it 
is used . . . .” Motion Picture Patents Co. v. Universal 
Film Mfg. Co., 243 U. S. 502, 517; Mercoid Corp. v. 
Mid-Continent Investment Co., supra, 320 U. S., at 666- 
667. It would be absurd to say that what CTR could 
not recover from Aro in Aro I after it had licensed Gen-
eral Motors, it could recover here if it had stood by and 
let Ford infringe—as it apparently did, see p. 511, infra— 
and had then brought suit against Aro before settling 
with Ford. The rules prohibiting extension of the pat-
ent monopoly to unpatented elements are not so readily 
circumvented. This does not mean, of course, that CTR 
would have no remedy for Aro’s contributory infringe-
ment. It could in a proper case obtain an injunction; 
it could recover such damages as had actually been suf-
fered from the contributory infringement by virtue of the 
prolongation of the use of the infringing automobiles; it 
could in a case of willful or bad-faith infringement recover 
punitive or “increased” damages under the statute’s 
trebling provision; and it could perhaps—we express no 
view on the question—recover from Aro a royalty on 
Ford’s sales of the patented top-structures, even though 
such damages were primarily caused not by Aro’s infringe-
ment but by Ford’s, in a case where they could not be 
recovered from Ford or Ford’s customers. It is difficult 
to conceive of any instance, however, in which actual 
damages could properly be based on a royalty on sales of 
an unpatented article used merely to repair the patented 
structure.

If CTR thus could not collect a royalty on Aro’s sales 
in the absence of any payment from Ford, it surely can-
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not do so here after AB, in return for $73,000, has re-
leased Ford and Ford’s customers from liability for the 
direct infringement to which Aro contributed. -Are there 
indeed any actual damages that CTR can recover from 
Aro after receiving $73,000 from Ford? The answer de-
pends on whether CTR and AB suffered any loss by Aro’s- 
infringement—which depends in turn on how much they 
would have made if Aro had not infringed. But in 
view of the merely contributory nature of Aro’s infringe-
ment, this leads in turn to the question how much CTR 
and AB would have made if Ford had not infringed; for 
in that event—as was held in Aro I with respect to the 
General Motors cars, and as we have held in Part II, 
supra, with respect to the post-agreement Ford car sales— 

l Aro could not have contributorily infringed. If Ford had 
not infringed, AB would have made a royalty on Ford’s 
sales of the patented top-structures—as it made such a 
royalty under its license to General Motors in Aro I. The 
amount that would thus have been received must be com-
pared, however, with the amount that AB in fact received 
from Ford. We shall assume for the present—although 
CTR will have an opportunity to disprove the assump-
tion upon remand—that the amount received by AB 
under the agreement was the same amount it would have 
received had it licensed Ford in the first place to produce 
the same number of convertible tops.22 On this assump-
tion, AB is just as well off now as it would have been if 
Ford had never infringed the patent. And since if Ford

22 No answer was given by AB’s counsel to the question how the 
$73,000 figure had been arrived at, except to say that it would have 
been larger if it had been intended to release contributory infringers 
as well. But the fact that paragraph 3 of the agreement provides 
for a 5% royalty on replacement tops, as the General Motors license 
agreement also apparently did, suggests that the effective royalty 
received from Ford for the right to make and sell the patented top-
structures was the same as that received from General Motors.
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had not infringed, Aro could not have contributorily 
infringed, it follows that what CTR and AB would have 
made if Aro had not infringed was precisely what they did 
make by virtue of the Ford agreement. Their pecuniary 
position was not rendered one cent worse by the total 
infringement to which Aro contributed, and hence they 
are not entitled—on the assumption stated above as to 
the payment by Ford—to anything more than nominal 
damages from Aro.

To allow recovery of a royalty on Aro’s sales after re-
ceipt of the equivalent of a royalty on Ford’s sales, or to 
allow any recovery from Aro after receipt of full satis-
faction from Ford, would not only disregard the statutory 
provision for recovery of “damages” only, but would be 
at war with virtually every policy consideration in this 
area of the law. It would enable the patentee to derive 
a profit not merely on unpatented rather than patented 
goods—an achievement proscribed by the Motion Picture 
Patents and Mercoid cases, supra—but on unpatented 
and patented goods. In thus doubling the number of 
rewards to which a patentee is entitled “under our pat-
ent law as written,” see Mr . Justi ce  Black  concurring 
in Aro I, 365 U. S., at 360, it would seriously restrict the 
purchaser’s long-established right to use and repair an 
article which he has legally purchased and for the use I 
of which the patentee has been compensated. See Adams 
v. Burke, 17 Wall. 453. The patentee could achieve this 
result, moreover, by the simple' tactic of not licensing or 
suing the manufacturer in the first place, but rather 
standing by while the direct infringement occurs, thus I 
allowing contributory infringements to spring up around I 
him, with the result of bringing within the reach of his I 
monopoly unpatented items that would never have been I 
there if the manufacturer had been licensed from the start. I 
And little is sacrificed, for it is almost always possible to I 
sue or settle with the manufacturer at a later date. This I
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in fact seems to have been the strategy that AB employed 
here. It first sent Ford a notice of infringement—accord-
ing to the deposition testimony of AB’s own counsel—in 
late 1953, “a day or so after we got the patent.” Yet it 
did nothing to stop Ford’s infringement, and did not settle 
with Ford until 18 months later, by which time all the 
automobiles in question had been manufactured. In 
view of the apparently deliberate delay and of the un-
questionably solvent status of the infringer, it indeed 
seems unlikely that the amount paid for the release wyas 
less than would have been paid under a license. In any 
event, the notion is intolerable that by such delay CTR 
and AB could entitle themselves to collect from Aro what 
they could not have collected had Ford been licensed 
from the start as General Motors was.

To achieve such a result through use of the contribu-
tory infringement doctrine would be especially ironic, in 
view of the purpose of that doctrine as set forth in case 
law and commentary and as presented to the Congress in 
urging passage of § 271 (c). That purpose is essentially, 
as was stated in the earlier versions of the bill that be-
came § 271 (c), “to provide for the protection of patent 
rights where enforcement against direct infringers is im-
practicable,” H. R. 5988, 80th Cong., 2d Sess.; H. R. 
3866, 81st Cong., 1st Sess. At the hearings on § 271 (c) 
itself, Mr. Rich, see. n. 6, supra, explained to the sub-
committee that “There may be twenty or thirty percent of 
all the patents that are granted that cannot practically be 
enforced against direct infringers .. ..” Hearings, supra, 
n. 6, at 160.23 Such a purpose might have been appli-
cable here if CTR and AB had been unable to en-

23 See also Thomson-Houston Elec. Co. v. Ohio Brass Co., supra. 
80 F. 712, 721; Rep. Atty. Gen. Nat. Comm, to Study the Anti-
trust laws, supra, at 252; Rich, 21 Geo. Wash. L. Rev. 521, 542 
(1953); Eastman, 48 Mich. L. Rev. 183, 187 (1949); Note, 66 Yale 
L. J. 132 (1956).

729-256 0-65-37
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force the patent against Ford (a rather unlikely event), 
since it would indeed have been impractical to sue every 
one of the car owners. But where the patentee has in 
fact enforced the patent against so solvent and accessible 
a direct infringer as Ford, it is difficult to see why it should 
then be allowed to invoke the contributory infringement 
doctrine—designed for cases “where enforcement against 
direct infringers is impracticable”—so as to enforce the 
patent a second time and obtain a reward that it could 
not extract from a direct infringer alone. Whatever the 
result might have been under the old “damages and 
profits” provision, no such perversion of the congressional 
purpose is possible within the rule allowing recovery of 
“damages” only.

Hence we think that after a patentee has collected from 
or on behalf of a direct infringer damages sufficient to put 
him in the position he would have occupied had there 
been no infringement, he cannot thereafter collect actual 
damages from a person liable only for contributing to the 
same infringement. This principle is but an application 
of the rule that full satisfaction received from one tort-
feasor prevents further recovery against another. It is 
consistent with the Court’s opinion in Birdsell v. Shaliol, 
supra, 112 U. S., at 488-489. See also George Haiss Mfg. 
Co. v. Link-Belt Co., 63 F. 2d 479, 481 (C. A. 3d Cir. 
1932); Buerk n . Imhaeuser, note 14, supra, 4 Fed. Cas. 
597. And it is squarely in accord with a recent decision 
of the Court of Appeals for the Second Circuit. Farrand 
Optical Co., Inc., v. United States, 325 F. 2d 328, 335 
(C. A. 2d Cir. 1963). Nor is there any authority, even 
in lower courts, directly to the contrary. Of the many 
cases cited by CTR for the correct proposition that use 
or repair of an infringing structure constitutes infringe-
ment, relatively few deal at all with the question of 
amount of recovery. Some of these, it is true, do allow 
recovery on sales of infringing machines and a further
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recovery on sales of spare parts for those machines. But 
they are all distinguishable; either the parts themselves 
were patented,24 or the infringing parts-supplier had sold 
the machines as well and thus had arguably taken the 
sales of both machines and parts away from the patentee,25 
or the overlapping recovery allowed from the direct and 
contributory infringers was one of profits rather than 
damages.26

In the Farrand case, supra, the payment by the direct 
infringer was made under judicial decree, and there could 
thus be no question but that it represented full compen-
sation for the infringing use. Where a private release of 
past infringement which does not purport to release 
others is involved, the adequacy of the compensation 
must always be a question of fact. Hence here, while it 
seems unlikely that Ford’s payment under the agreement 
was any less than would have been paid under a license— 
that is, anything less than full satisfaction to AB for the 
infringing use committed directly by Ford’s purchasers 
and contributorily by Aro—we think the case must never-
theless be remanded for findings on the question. We 
would also allow the lower courts to consider whether 
Aro’s conduct has been such as to warrant an award of 
punitive or increased damages, although we think that 
very unlikely.

V.
The result is that the judgment of the Court of Appeals 

is reversed insofar as it holds Aro liable for contributory 
infringement with respect to replacement-fabric sales

24 Reed Roller Bit Co. v. Hughes Tool Co., 12 F. 2d 207, 209, 210 
(C. A. 5th Cir. 1926).

25 National Brake & Elec. Co. v. Christensen, 38 F. 2d 721 (C. A. 
7th Cir. 1930); Graham v. Mason, 10 Fed. Cas. 930 (No. 5,672) 
(C. C. D. Mass. 1872).

26 E. g., Conmar Products Corp. v. Tibony, 63 F. Supp. 372, 374 
(D. C. E. D. N. Y. 1945).
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made after July 21, 1955. The judgment is affirmed 
insofar as it holds Aro liable with respect to sales made 
before that date, but subject to the reservation based on 
the knowledge requirement with respect to sales made 
before January 2, 1954. The case is remanded to the 
District Court for further proceedings consistent with 
this opinion.

It is so ordered.
Mr . Justi ce  White , concurring.
I agree with my Brother Black  that the plain lan-

guage and legislative history of § 271 (c) require the 
alleged contributory infringer to have knowledge of the 
infringing nature of the combination to which he is 
contributing a part. Otherwise I share Mr . Justi ce  
Brennan ’s  view of this case.

Section 271 (a) imposes no comparable requirement of 
knowledge in the case of the direct infringer who makes 
or uses the patented combination and § 287 does not say 
that one who makes or uses without knowledge is not 
infringing. It specifies that the “infringer” is not liable 
for damages until notice of the “infringement.” In any 
event, § 287, as my Brother Brennan  says, is not appli-
cable here under Wine Ry. Appliance Co. v. Enterprise 
Ry. Equipment Co., 297 U. S. 387, because the patentee 
has not manufactured the article and has had no oppor-
tunity to mark it in accordance with § 287.

Here the patentee gave notice to Aro and I think it is 
liable on Ford tops sold by it after that date, but not 
before, unless it had knowledge from other sources. 
After the notice date, the knowledge requirement of 
§ 271 (c) was satisfied and the use of Ford cars by the 
owners thereof was direct infringement providing the 
necessary predicate for contributory infringement under 
§ 271(c).
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Mr . Just ice  Black , with whom The  Chief  Justic e , 
Mr . Justic e Douglas  and Mr . Justi ce  Clark  join, 
dissenting.

For a number of reasons I would reverse the judgment, 
and reinstate the order of dismissal of the District Court.

I.
With regret I find it necessary to disagree with the 

inferences the Court draws from the past history of this 
case. Respondent Convertible held exclusive rights for 
Massachusetts in a combination patent on a convertible 
automobile top, the combination consisting of wood or 
metal supports, a fabric cover, and a mechanism to seal 
the fabric against the side of the automobile in order to 
keep out weather. None of the elements of the combina-
tion was patented or patentable. During the years in 
question General Motors Corporation and the Ford 
Motor Company manufactured automobiles with tops 
like those described in the patent. General Motors had 
a license from Convertible authorizing it to do so. Ford 
did not. Petitioner Aro manufactured and sold fabric 
replacement covers which were purchased by owners of 
both General Motors and Ford cars when the covers orig-
inally installed on the cars wore out. Convertible settled 
a claim it made against Ford for direct infringement, and 
did not sue Ford dealers or Ford car owners. It main-
tained also that the individual General Motors and Ford 
car owners who replaced their worn-out covers with Aro 

' replacement covers by doing so directly infringed the com-
bination patent. Convertible did not sue the individual 
car owners who patched or replaced the worn-out fabric, 
but it did bring this suit against Aro, charging that Aro by 
selling the replacement fabric thereby helped the indi-
vidual car owners infringe and so became liable as a con-



516 OCTOBER TERM, 1963.

Bla ck , J., dissenting. 377 U. S.

tributory infringer under 35 U. S. C. § 271 (c).1 The Dis-
trict Court held that the patent was valid and that Aro 
had been guilty of contributory infringement; it enjoined 
Aro from further alleged infringements and ordered an ac-
counting to determine the damages due Convertible from 
Aro’s sales of replacement fabrics to owners both of Gen-
eral Motors and of Ford cars. 119 U. S. P. Q. 122. The 
Court of Appeals affirmed the judgment, 270 F. 2d 200, 
and we granted certiorari to review it. We reversed the 
judgment. Aro Mfg. Co. v. Convertible Top Replace-
ment Co., 365 U. S. 336. We denied a petition for rehear-
ing or alternative motion for amendment or clarification 
in which Convertible argued that our reversal applied 
only to replacements of General Motors, and not Ford, 
cars. 365 U. S. 890.

When the District Court received the mandate of this 
Court, it entered judgment dismissing the complaint on 
the ground that this Court’s decision and mandate had 
reversed the prior judgment in its entirety. But Con-
vertible appealed the dismissal to the Court of Appeals. 
That court said:

“The puzzling question is whether the Supreme 
Court in reversing this court intended to reverse 
in toto or only to reverse insofar as replacement tops 
for General Motors cars were concerned.” 312 F. 2d 
52, 56 (C. A. 1st Cir.).

Thereupon the Court of Appeals, reversing the District I
Court’s action taken in obedience to this'Court’s man- I

1 “Whoever sells a component of a patented machine, manufacture, I
combination or composition, or a material or apparatus for use in I
practicing a patented process, constituting a material part of the I
invention, knowing the same to be especially made or especially I
adapted for use in an infringement of such patent, and not a staple I
article or commodity of commerce suitable for substantial non-in- I
fringing use, shall be liable as a contributory infringer.” 66 Stat. 811, I
35 U. S. C. §271 (c). I
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date, held that this Court when it said “Reversed” at the 
end of its opinion had meant to reverse, not the entire 
judgment, but only that part of the judgment enjoining 
Aro from selling replacement fabrics for General Motors 
cars, which were made under licenses, and ordering an 
accounting for such sales in the past; the Court of Ap-
peals said that this Court had in effect affirmed the earlier 
judgment insofar as that judgment concerned replace-
ments for Ford fabrics. This Court today, in affirming 
the Court of Appeals’ judgment, says:

“Our decision dealt, however, only with the General 
Motors and not with the Ford cars.” Ante, p. 479.

The Court’s statement of what we did is, I think, com-
pletely refuted by the record in this case.

The opinion of the Court was delivered by Mr. Justice 
Whittaker. That opinion was joined by The  Chief  
Justic e , Mr . Justi ce  Black , Mr . Justice  Douglas , and 
Mr . Justice  Clark . The grounds for the Court’s opin-
ion, as I shall point out, applied alike to the repair of 
Ford cars which had originally been sold by the manu-
facturer without a license from Convertible, and to Gen-
eral Motors cars that had been sold with such a license. 
Mr . Justic e Brennan , however, dissented from the 
grounds of the Court’s opinion although he concurred in 
the judgment of reversal “except, however, as to the relief 
granted respondent in respect of the replacements made 
on Ford cars before July 21, 1955.” 365 U. S., at 368. 
Mr . Justic e  Harlan , joined by Justices Frankfurter and 
Stewart , dissented from the Court’s opinion and from 
its judgment in its entirety. 365 U. S., at 369. His 
grounds for dissenting from the Court’s opinion were sub-
stantially the same as those of Mr . Justi ce  Brennan .2 

2 Mr . Just ic e Bre nn an ’s opinion said:
“My Brother Har la n ’s dissent cogently states the reasons why 

I also think that is too narrow a standard of what constitutes im-
permissible 'reconstruction.’ ” 365 U. S., at 362.
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The difference between Mr . Just ice  Harlan ’s dissent 
and Mr . Justi ce  Brennan ’s opinion concurring in the 
Court’s judgment “except ... as to the relief granted . . . 
in respect of the replacements made on Ford cars” was a 
very minor one: both agreed, contrary to what the Court 
decided, that a person could be held liable for contribu-
tory infringement of a combination patent, even though 
he furnished a replacement for only a part of the combina-
tion, if the part replaced was important enough for the 
substitution to amount to “reconstruction” rather than 
merely “repair” of the device; Mr . Justi ce  Brennan , 
however, believed that the question whether there had 
been a “reconstruction” was for this Court to decide as a 
matter of law and that there had not been a “reconstruc-
tion” here, while Mr . Justic e  Harlan  said that the trial 
court’s findings that there had been a “reconstruction” 
were decisive.

The difference in the approach of Justic es  Harlan  
and Brennan  from that of Mr. Justice Whittaker, writ-
ing for the Court, is responsible, as I read the record, for 
the fact that while the Court reversed the former judg-
ment in its entirety, Mr . Justi ce  Brennan  was willing 
to reverse it only as to replacement fabrics sold for Gen-
eral Motors cars. Mr . Just ice  Brennan  believed that 
since the licensed General Motors cars as built did not di-
rectly infringe the patent and Aro contributed to what did 
not amount to a “reconstruction” of them, Aro as to them 
was not a contributory infringer; the Ford cars, however, 
were built by the manufacturer without a license from 
Convertible, so Ford and the purchasers who used its cars 
were allegedly direct infringers, and since Aro helped 
Ford owners continue to use infringing tops it was a con-
tributory infringer even though the replacement covers 
did not “reconstruct” the tops. The Court, however, in 
Mr. Justice Whittaker’s opinion, rejected completely the 
notion that there could ever be within the meaning of
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§ 271 (c) any contributory infringement—whether based 
on a finding of “reconstruction” or on some other theory— 
in a case like this one, where the patent was merely a com-
bination patent and the party which was sued for 
infringement had sold replacements for only a part of 
the combination. The Court’s opinion relied on the fact 
that the fabric Aro used was not itself patented, that 
Convertible had made no claim to invention based on 
the fabric or its shape, pattern or design, and that a com-
bination patent gave its owner a monopoly on nothing 
but the combination as a whole, since, Mr. Justice Whit-
taker said, “if anything is settled in the patent law, it is 
that the combination patent covers only the totality of 
the elements in the claim and that no element, separately 
viewed, is within the grant.” 365 U. S., at 344. The 
effect of the Court’s holding was that since the top fabric 
was not itself patented, Convertible could not extend its 
monopoly privileges regarding the combination as a whole 
to the unpatented fabric cover part of the top. Ob-
viously, this holding of the Court and the reasons Mr. 
Justice Whittaker gave for it did not depend on whether 
the fabric wa? used on a Ford or on a General Motors car.

Mr. Justice Whittaker and the four members of the 
Court who joined him were, of course, familiar with the 
alleged distinction which Convertible tried to draw be-
tween its rights with reference to the General Motors 
licensed cars on the one hand and the Ford unlicensed cars 
on the other. The district judge in his opinion drew 
the distinction,3 Convertible’s brief in this Court drew 
the distinction,4 and Mr . Just ice  Brennan  drew the 

3119 U. S. P. Q., at 124.
4 One of Convertible’s argument headings read, “The Proposed 

Rules of Law Propounded By Aro and the Government Cannot, 
Under the Facts of This Case, Extend to Ford Cars.” Brief for 
Respondent, Aro Mfg. Co. v. Convertible Top Replacement Co., No. 
21, 1960 Term, p. 73. The argument extended over the next several 
pages. Id., pp. 73-76.
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distinction in his opinion by concurring in the Court’s 
judgment with respect to replacement fabrics for General 
Motors cars but dissenting with respect to those for Ford 
cars. It is apparent, therefore, that to the majority who 
joined in Mr. Justice Whittaker’s opinion the asserted dis-
tinction was simply irrelevant, since Convertible as the 
holder of a combination patent could under no circum-
stances prevent others from making and supplying unpat-
ented and unpatentable replacement parts for any ele-
ment of the combination. The Court’s opinion by Mr. 
Justice Whittaker made it crystal-clear that the Court 
was holding that with respect to combination patents like 
the one here,

“No element, not itself separately patented, that 
constitutes one of the elements of a combination pat-
ent is entitled to patent monopoly, however essential 
it may be to the patented combination and no matter 
how costly or difficult replacement may be.” 365 
U. S., at 345.

Finally, the Court did not conclude its opinion with the 
words “reversed in part and affirmed in part,” as it would 
have done if like Mr . Justice  Brennan  it had accepted 
Convertible’s asserted distinction. The order in the 
opinion by Mr. Justice Whittaker was simply, “Reversed,” 
which meant “Reversed,” not “reversed in part and 
affirmed in part.”

If all this could have left any doubt that the Court 
reversed the judgment of the Court of Appeals in its en-
tirety rather than in part only, that doubt would certainly 
have been removed by the action taken on Convertible’s 
petition for rehearing or alternative motion for amend-
ment or clarification of the Court’s judgment. This 
motion specifically pointed out the alleged distinction be-
tween Convertible’s rights with respect to Aro’s replace-
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ment fabrics for the two kinds of cars. The Court denied 
the motion and the petition for rehearing, 365 U. S. 890, 
and in so doing rejected precisely the same argument5 
which today’s Court is now accepting. Since the motion 
and petition for rehearing were rejected, five Justices must 
have found Convertible’s arguments without merit. At 
that time, April 17, 1961, Mr. Justice Whittaker was still 
a member of the Court. It can be assumed that there 
were four votes for rehearing—those of Mr . Justice  
Brennan , who had not joined the Court’s judgment with 
reference to the fabric replacements for Ford cars, and of 
Mr . Just ice  Harla n , Mr. Justice Frankfurter, and Mr . 
Justice  Stew art , who had dissented from the Court’s 
opinion in its entirety. Four votes could not grant the 
motion or the petition for rehearing, but five votes—those 
of Mr . Justic e Harlan , Mr . Justi ce  Brennan , Mr . 
Justic e  Stewart , Mr . Justic e  White , and Mr . Justice  
Goldbe rg —now reverse the earlier rulings of this Court. 
This is, of course, permissible, but there is no reason why 
today’s action in departing from the prior holding should 
also be pointed to as, in the words the Court of Appeals 
used to describe our previous opinion, a “puzzling ques-
tion.” Compare Legal Tender Cases, 12 Wall. 457, over-
ruling Hepburn v. Griswold, 8 Wall. 603. As to the 
merits of today’s departure from our prior holding, I 
think that the old majority was right and the new major-
ity is wrong, for all of the reasons set out in Mr. Justice 
Whittaker’s opinion for the Court and in my concurring 
opinion, 365 U. S., at 346.

5 Respondent’s Petition for a Limited Rehearing: or, in the Alter-
native, Motion for Amendment or Clarification of the Court’s Opinion, 
Aro Mfg. Co. v. Convertible Top Replacement Co., No. 21, 1960 
Term, pp. 1-13. That the replacements for Ford cars should be 
treated differently from those for General Motors cars was the only 
argument made in the petition and motion.
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II.
The Court now holds that although the fabric used on 

these car tops was unpatented and clearly unpatentable, 
the combination-patentee nevertheless is free to expand 
its monopoly beyond the patent’s boundaries through pre-
venting the sales of that single element, the unpatented 
fabric. The new majority relies largely on 35 U. S. C. 
§ 271 (c), as did Mr . Justice  Harlan , Mr. Justice 
Frankfurter, Mr . Justice  Stewar t  and Mr . Justic e  
Brennan  the first time this case was here. As I said, I 
am satisfied with the answers given to the new majority’s 
interpretation of § 271 (c) by what was said in Mr. Jus-
tice Whittaker’s opinion for the Court and in my con-
currence. But since the new majority is now giving Con-
vertible a legal monopoly over the unpatented fabric 
cover, I find it necessary to reach the constitutional 
question urged by Aro.

Article I, § 8 of the Constitution gives Congress the 
power to “promote the Progress of Science and useful 
Arts, by securing for limited Times to Authors and In-
ventors the exclusive Right to their respective Writings 
and Discoveries.” The granting of patent monopolies 
under this constitutional authority represents a very 
minor exception to the Nation’s traditional policy of a 
competitive business economy, such as is safeguarded by 
the antitrust laws. When articles are not patentable and 
therefore are in the public domain, as these fabric covers 
were, to grant them a legally protected monopoly offends 
the constitutional plan of a competitive economy free 
from patent monopolies except where there are patentable 
“Discoveries.” And the grant of a patent monopoly to 
the fabrics can no more be justified constitutionally by 
calling their sale by competitors “contributory infringe-
ment” than by giving it any other label. Cf. Compco 
Corp. v. Day-Brite Lighting, Inc., 376 U. S. 234; Sears, 
Roebuck & Co. v. Stiffel Co., 376 U. S. 225.
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III.
The Court holds, quite properly I think, that a pat-

entee can get only one recovery for one infringement, no 
matter how many different persons take part in the in-
fringement. In this case Ford, allegedly a direct infringer 
of the Convertible patent, made a settlement with Con-
vertible for all past infringements in making its cars and 
obtained a license to use the patent in the future. The 
Court holds that while there can be only one recovery 
for the alleged infringement which Ford turned loose 
on the trade, Convertible should nevertheless have an 
opportunity to try to prove, if it can, that it settled 
with Ford for less than the full amount of its damages. 
This, I think, brings about an unjust result which the 
patent law does not compel. Here Ford, the principal 
infringer, obtained a complete release from all damages 
for its infringement, and I would hold that innocent pur-
chasers of Ford cars containing the infringing devices are 
entitled to be released just as Ford has been. There 
is considerable merit and fairness in the idea that com-
pletely releasing from liability one of several persons, all 
of whom are obligated to another, releases them all. 
This is particularly so in the area of patent law, where 
the doctrine of contributory infringement is rested on the 
belief that a direct infringer may sometimes be collection-
proof, and that in such a situation the patentee should be 
given a chance to collect its damages from a more solvent 
company which knowingly aided the infringement. The 
original infringement, if there was infringement here,6 
was Ford’s. Fairness would require that if recovery can 
be had from the chief wrongdoer, here Ford, the first obli-
gation of the injured person is to try to hold Ford com-

6 For discussion of the doubtful validity of this combination patent, 
see my concurring opinion in the former decision of this case, 365 
U. S., at 350-352.
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pletely responsible. This should be particularly true in 
instances like this, where one company infringes a patent 
and sells goods which enter into the channels of trade 
throughout the Nation, thereby subjecting an untold 
number of innocent dealers, future purchasers, and even 
repairmen to damages. The statutory right to sue for 
infringement—involving treble damages, punitive dam-
ages, attorney’s fees, etc.—should not be construed in a 
way that permits unnecessary harassment of people who 
have bought their goods in the open market place. I can 
think of nothing much more unfair than to visit the 
infringement sins of a large manufacturer upon the 
thousands of ultimate purchasers who buy or use its 
goods.

IV.
For the foregoing reasons I believe that Aro should 

not be held liable for any damages at all and that the Dis-
trict Court should be ordered to dismiss the case. A 
majority of the Court, however, remands the case for de-
termination of whether and to what extent Aro is liable 
for damages. Whether Aro is liable for any damages at 
all depends on whether it and the persons to whose in-
fringement Aro is alleged to have contributed can be held 
liable for damages even though they may have had no 
knowledge that a patent covered the top or that their 
conduct infringed or helped to infringe that patent. I 
would hold that unless there was such knowledge, there 
can be no infringement or contributory infringement.

Section 271 (c), the section dealing with contributory 
infringers (which Aro is alleged to be), provides that who-
ever sells a component of a patented combination “con-
stituting a material part of the invention, knowing the 
same to be especially made or especially adapted for use 
in an infringement of such patent . . . shall be liable as
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a contributory infringer.” 7 Usually the word “knowing” 
means “knowing,” and I am unwilling to say that in 
§ 271 (c) it means “unknowing.” This statute to me 
means rather plainly that in order to violate it, one 
who sells an article must know that the article is to be 
used “in an infringement of such patent” and that it is 
“especially made or especially adapted” for that purpose. 
Furthermore, the legislative history of the statute con-
firms this interpretation.

As originally drafted § 271 (c) provided:
“Whoever knowingly sells a component of a pat-
ented . . . combination . . . , especially made or 
especially adapted for use in an infringement of 
such patent . . . shall be liable as a contributory 
infringer.” 8

Several times the House Committee considering the bill 
was told that because of the position of the word “know-
ingly” in the section it was not clear exactly how much a 
person had to be shown to have known before he could 
be held liable as a contributory infringer.9 Some wit-
nesses expressed fear that the section might be construed 
to mean that a person could be held liable for selling an 
article even though he did not know that it was adapted 
for use in a patented device and that it would be used in 
an infringement.10 On the other hand, advocates of a 

7 (Emphasis supplied.)
8 § 231 (c), H. R. 3760, 82d Cong., 1st Sess. (Emphasis supplied.)
9 See, e. g., Hearings before Subcommittee No. 3, Committee on 

the Judiciary, on H. R. 3760, 82d Cong., 1st Sess., Ser. No. 9, p. 215.
10 The chief engineer and chairman of the board of a company 

which manufactures instruments to customers’ specifications testified: 
“We make a large number of devices and people come to us in the 
industry from distant points. . . . When you realize that there are 
some 600,000 patents and millions of claims involved under the 
present status of this bill, . . . and we become liable as contributory
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broad liability for contributory infringement said that 
there should be required only knowledge that an article 
was to be used in a particular device—that a person 
would be liable as a contributory infringer even if he did 
not know of the existence of any patent and of any likely 
infringement.11 After hearing both sides the House 
Committee changed the language of the bill to read, as 
§ 271 (c) now provides:

“Whoever sells a component of a patented . . . com-
bination . . . , knowing the same to be especially 

infringers, you can see it would be impossible for us to know in all 
cases whether we infringed or not. . . .
“ 'Knowingly sells’ will thus become highly controversial, and it will 
be construed by various patent lawyers to meet their particular 
situation.” Id., at 141-142.
When a witness from the Antitrust Division of the Justice Depart-
ment raised the same objection, the following exchange took place: 

''[Congressman] Bryso n . It seems to me that if he sells it at 
all he knows he sells it.

“Mr. Fu g a te  [of the Justice Department]. He knows he sells 
it; but, as in this case that I mentioned, the cutter of the metal 
plate according to a special pattern didn’t know that that was to be 
used in an infringing manner, that it was to be used in a patented 
combination.

“[Congressman] Rog ers . Inasmuch as you recognize that the 
law still gives a cause of action against the contributor who helps 
infringe, would there be any objection on the part of the Justice 
Department to clarify that law in definite words so that there would 
not be the confusion that the gentlemen have testified to?” Id., at 
164-165.

11 Mr. Giles S. Rich of the National Council of Patent Law 
Associations stated:
“ '[K]nowingly sells a component of a patented machine’ means to 
us that you know that the component is going into that machine. 
You don’t have to know that it is patented. You don’t have to 
know the number of the patent, and you don’t have to know that 
the machine that it is going into constitutes an infringement. You 
just know its ultimate destination.” Id., at 175.
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made or especially adapted for use in an infringement 
of such patent . . . shall be liable as a contributory 
infringer.” 12

Both the House and Senate reports explained that
“This latter paragraph is much more restricted 
than many proponents of contributory infringement 
believe should be the case. The sale of a component 
of a patented machine, etc., must constitute a mate-
rial part of the invention and must be known to be 
especially made or especially adapted for use in 
the infringement before there can be contributory 
infringement . . . .”13

The House Committee thus attempted to make clear that 
innocent persons, who acted without any knowledge that 
the goods they sold were adapted for use in the infringe-
ment of a patent which they knew about, could not be 
held liable as contributory infringers. It is hard to be-
lieve that Congress intended to hold persons liable for 
acts which they had no reason to suspect were unlawful, 
and as I have pointed out the legislative history shows 
Congress did not. Therefore I am wholly unwilling to 
construe the section as meaning that one who sells an 
unpatented and unpatentable piece of fabric to be used 
to repair an automobile top can be held liable for treble 
damages as a contributory infringer even though he had 
absolutely no knowledge that there was a patent on the 
top and that the top had been sold without a license, and 
could not, because of this lack of knowledge, have sold the 
top “knowing the same to be especially made or especially 
adapted for use in an infringement of such patent.”

Furthermore, to justify its result the Court today in 
defining “contributory infringement” expands the cover-

12 (Emphasis supplied.)
13 H. R. Rep. No. 1923, 82d Cong., 2d Sess., p. 9; S. Rep. No. 

1979, 82d Cong., 2d Sess., p. 8.
729-256 0-65-38
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age of § 271 (a), which deals with “direct infringement,” 
so as to make every consumer or repairman who inno-
cently buys or repairs an unmarked article which infringes 
a patent liable for damages as a direct infringer. In order 
for there to be contributory infringement, the Court ad-
mits, there must be a direct infringement which the 
alleged contributory infringer has aided. Here Ford was 
a direct infringer, but Aro sold nothing to Ford. And so, 
in order to find a direct infringer who used Aro fabrics, 
and thereby justify its result, the Court says that any 
individual who buys a product such as an automobile 
from an infringing manufacturer and devotes it to his 
personal use is without more liable as a direct infringer of 
the patent under § 271 (a)—even though he did not know 
that the manufacturer of the product had infringed some 
patent, indeed, even though he perhaps did not know 
what a patent is.

The Court’s interpretation of § 271 (a) concerning the 
lack of necessity for knowledge before a person can 
be mulcted in damages for direct infringement is strangely 
inconsistent with another provision of the patent code, 
35 U. S. C. § 287,14 which states in unequivocal, easily 
understood language that “no damages shall be recovered 
by the patentee in any action for infringement, except

14 “Patentees, and persons making or selling any patented article 
for or under them, may give notice to the public that the same is 
patented, either by fixing thereon the word ‘patent’ or the abbrevia-
tion ‘pat.’, together with the number of the patent, or when, from 
the character of the article, this can not be done, by fixing to it, or 
to the package wherein one or more of them is contained, a label con-
taining a like notice. In the event of failure so to mark, no damages 
shall be recovered by the patentee in any action for infringement, 
except on proof that the infringer was notified of the infringement 
and continued to infringe thereafter, in which event damages may be 
recovered only for infringement occurring after such notice. Filing 
of an action for infringement shall constitute such notice.” 66 Stat. 
813, 35 U. S. C. § 287.
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on proof that the infringer was notified of the infringe-
ment and continued to infringe thereafter.” Yet the 
Court here is holding, with no support in any judicial 
precedent15 and certainly none in common sense or jus-
tice, that innocent consumers of patented products and 
those who equally innocently do no more than repair 
worn-out parts can be subjected to punitive or treble dam-
ages even though they neither knew nor suspected that 
any patent forbade them to buy, use or repair those prod-
ucts. It would be one thing to require those who sell new 
inventions for profit to check the records of the Patent 
Office. It is quite another to hold, as the Court now does, 
that every housewife, plumber, and auto repairman must 
do so.

The tremendous burden that the Court’s construction 
of the patent laws will put on innocent bona fide dealers in 
or purchasers of unpatented products (if Congress does 
not change the Court’s ruling) cannot be accurately pre-
dicted. The number of patented appliances of various 
kinds in automobiles is certainly not small. Just a few of 
those that have appeared in litigation in the courts are 

15 The cases which the Court cites as contrary to this view 
neither considered nor decided the issue whether innocent persons 
entirely unaware that their conduct would either infringe or con-
tribute to the infringement of a patent can be held liable as direct or 
contributory infringers. Wine Ry. Appliance Co. v. Enterprise Ry. 
Equipment Co., 297 U. S. 387, held that a primary infringer, like 
Ford here, which ordered manufactured for itself and which sold 
for profit a patented door-latch could not escape liability for infringe-
ment simply because a statutory notice of the patent was not marked 
on the infringing latches. The Court pointed out that the patentee 
had never had an opportunity to attach a notice because the in-
fringer was producing the latches without the patentee’s knowledge. 
The situation in the case before us, involving an asserted liability of 
consumers of unmarked goods, rather than a seller of those goods for 
profit, does not even remotely resemble that in Wine. In none of 
the other cases relied on was § 287 interpreted or even considered by 
the Court.
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windshield sun visors, wheel attachments, drive-shaft 
bushing assemblies, automobile heaters and windshield 
defrosters, steering stabilizers, shock absorbers, pistons, 
steering gear checks, steering wheels, radiator shields, 
clutch release thrust bearings, mountings for rear-view 
mirrors, vacuum-operated gear-shift mechanisms, spark 
plug and coil connectors, wire springs for upholstered seat 
structures, steering gear idler arms, windshield wiper 
blade assemblies, and others.16 After the Court’s opin-
ion in this case it will certainly behoove purchasers of 
new or second-hand cars and repair shops which mend 
those cars to hire experts, if they can find them, in order 
to try to ascertain whether or not any car which they 
have bought (maybe on credit from a second-hand dealer) 
or are asked to repair is a booby trap waiting to subject 
them to suits for infringement by reason of some one of 
the car’s patented appliances, the name or existence of 
which the owner of the car may not even suspect. And 
automobiles are of course not the only equipment in 
which ordinary purchasers use patented devices. Pur-
chasers of homes equipped with modern appliances, as 
well as millions of buyers of consumer goods in general, 
may soon be made unhappily aware of the broad scope of 
patent monopolies as interpreted by this Court. Entre-
preneurs in the new corporate business of suing for in-
fringements (Aro claimed that Convertible was such a 
corporation, set up with no other function) may soon 
become as common as patents themselves.

Neither the language nor the purpose of the patent 
laws requires that they be construed to bring about such 
threats on so wide a scale to the free functioning of our 
business economy and to purchasers of patented appli-
ances who are wholly innocent of any intention to infringe 
patents. I do not believe that in construing the patent

16 See 35 U. S. C. A. § 271, n. 139.
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laws we should attribute to Congress the purpose of bring-
ing about such unreasonable, absurd and wholly unjust 
results. Cf. United States v. American Trucking Assns., 
Inc., 310 U. S. 534, 542-544; Church of the Holy Trinity 
v. United States, 143 U. S. 457, 459. I cannot believe that 
Congress intended to subject to damages thousands of 
ultimate consumers who do not know and have no reason 
to suspect that lawsuits are lurking in every patented 
contrivance concealed somewhere within the hidden re-
cesses of their automobiles.

I would reverse the judgment of the Court of Appeals 
and send the case back to the District Court with instruc-
tions to dismiss it.
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Per  Curiam .
The motion to dismiss is granted and the appeal is 

dismissed for want of a substantial federal question.
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
MIDDLE DISTRICT OF ALABAMA.

No. 23. Argued November 13, 1963.—Decided June 15, 1964*

Charging that malapportionment of the Alabama Legislature de-
prived them and others similarly situated of rights under the Equal 
Protection Clause of the Fourteenth Amendment and the Alabama 
Constitution, voters in several Alabama counties brought suit 
against various officials having state election duties. Complainants 
sought a declaration that the existing state legislative apportion-
ment provisions were unconstitutional; an injunction against 
future elections pending reapportionment in accordance with the 
State Constitution; or, absent such reapportionment, a mandatory 
injunction requiring holding the 1962 election for legislators at 
large over the entire State. The complaint alleged serious dis-
crimination against voters in counties whose populations had 
grown proportionately far more than others since the 1900 census 
which, despite Alabama’s constitutional requirements for legislative 
representation based on population and for decennial reapportion-
ment, formed the basis for the existing legislative apportionment. 
Pursuant to the 1901 constitution the legislature consisted of 106 
representatives and 35 senators for the State’s 67 counties and sena-
torial districts; each county was entitled to at least one representa-
tive; each senate district could have only one member; and no 
county could be divided between two senate districts. A three- 
judge Federal District Court declined ordering the May 1962 pri-
mary election to be held at large, stating that it should not act 
before the legislature had further opportunity to take corrective 
measures before the general election. Finding after a hearing that 
neither of two apportionment plans which the legislature there-
after adopted, to become effective in 1966, would cure the gross 
inequality and invidious discrimination of the existing representa-
tion, which all parties generally conceded violated the Equal Pro-
tection Clause, and that the complainants’ votes were unconstitu-
tionally debased under all of the three plans at issue, the District 
Court ordered temporary reapportionment for the 1962 general

^Together with No. 27, Vann et al. v. Baggett, Secretary of State 
L of Alabama, et al., and No. 41, McConnell et al. v. Baggett, Secretary
I of State of Alabama, et al., also on appeal from the same court.
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election by combining features of the two plans adopted by the 
legislature, and enjoined officials from holding future elections under 
any of the invalid plans. The officials appealed, claiming that the 
District Court erred in holding unconstitutional the existing and 
proposed reapportionment plans and that a federal court lacks 
powTer affirmatively to reapportion a legislature; two groups of 
complainants also appealed, one claiming error in the District 
Court’s failure to reapportion the Senate according to popula-
tion, the other claiming error in its failure to reapportion both 
houses on a population basis. Held:

1. The right of suffrage is denied by debasement or dilution of a 
citizen’s vote in a state or federal election. Pp. 554-555.

2. Under the Equal Protection Clause a claim of debasement of 
the right to vote through malapportionment presents a justiciable 
controversy; and the Equal Protection Clause provides manageable 
standards for lower courts to determine the constitutionality of a 
state legislative apportionment scheme. Baker v. Carr, 369 U. S. 
186, followed. Pp. 556-557.

3. The Equal Protection Clause requires substantially equal 
legislative representation for all citizens in a State regardless of 
where they reside. Pp. 561-568.

(a) Legislators represent people, not areas. P. 562.
(b) Weighting votes differently according to where citizens 

happen to reside is discriminatory. Pp. 563-568.
4. The seats in both houses of a bicameral legislature must under 

the Equal Protection Clause be apportioned substantially on a 
population basis. Pp. 568-576.

5. The District Court correctly held that the existing Alabama 
apportionment scheme and both of the proposed plans are con-
stitutionally invalid since neither legislative house is or would 
thereunder be apportioned on a population basis. Pp. 568-571.

6. The superficial resemblance between one of the Alabama 
apportionment plans and the legislative representation scheme of 
the Federal Congress affords no proper basis for sustaining that 
plan since the historical circumstances which gave rise to the con-
gressional system of representation, arising out of compromise 
among sovereign States, are unique and without relevance to the 
allocation of seats in state legislatures. Pp. 571-577.

7. The federal constitutional requirement that both houses of a 
state legislature must be apportioned on a population basis means 
that, as nearly as practicable, districts be of equal population, 
though mechanical exactness is not required. Somewhat more
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flexibility may be constitutionally permissible for state legislative 
apportionment than for congressional districting. Pp. 577-581.

(a) A state legislative apportionment scheme may properly 
give representation to various political subdivisions and provide 
for compact districts of contiguous territory if substantial equality 
among districts is maintained. Pp. 578-579.

(b) Some deviations from a strict equal-population principle 
are constitutionally permissible in the two houses of a bicameral 
state legislature, where incident to the effectuation of a rational 
state policy, so long as the basic standard of equality of popula-
tion among districts is not significantly departed from. P. 579.

(c) Considerations of history, economic or other group inter-
ests, or area alone do not justify deviations from the equal-
population principle. Pp. 579-580.

(d) Insuring some voice to political subdivisions in at least 
one legislative body may, within reason, warrant some deviations 
from population-based representation in state legislatures. Pp. 
580-581.

8. In admitting States into the Union, Congress does not purport 
to pass on all constitutional questions concerning the character of 
state governmental organization, such as whether a state legisla-
ture’s apportionment departs from the equal-population principle; 
in any case, congressional approval could not validate an uncon-
stitutional state legislative apportionment. P. 582.

9. States consistently with the Equal Protection Clause can 
properly provide for periodic revision of reapportionment schemes, 
though revision less frequent than decennial would be constitu-
tionally suspect. Pp. 583-584.

10. Courts should attempt to accommodate the relief ordered 
to the apportionment provisions of state constitutions as far as 
possible, provided that such provisions harmonize with the Equal 
Protection Clause. P. 584.

11. A court in awarding or withholding immediate relief should 
consider the proximity of a forthcoming election and the mechanics 
and complexities of election laws, and should rely on general 
equitable principles. P. 585.

12. The District Court properly exercised its judicial power in 
this case by ordering reapportionment of both houses of the Ala-
bama Legislature for purposes of 1962 elections as a temporary 
measure by using the best parts of the two proposed plans, each 
of which it had found, as a whole, invalid, and in retaining juris-
diction while deferring a hearing on the issuance of a final injunc-
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tion to give the reapportioned legislature an opportunity to act 
effectively. Pp. 586-587.

208 F. Supp. 431, affirmed and remanded for further proceedings.

W. McLean Pitts argued the cause for appellants in 
No. 23 and for appellees in Nos. 27 and 41. With him on 
the briefs were Joseph E. Wilkinson, Jr. and Thomas G. 
Gayle.

David J. Vann argued the cause for appellants in No. 
27. With him on the brief were Robert S. Vance and 
C. H. Erskine Smith.

John W. McConnell, Jr. argued the cause and filed a 
brief for appellants in No. 41.

Appellee Richmond M. Flowers, Attorney General of 
Alabama, argued the cause pro se. With him on the brief 
was Gordon Madison, Assistant Attorney General.

Charles Morgan, Jr. argued the cause for appellees in 
No. 23. With him on the brief for appellees Sims et al. 
was George Peach Taylor. Jerome A. Cooper filed a 
brief for appellees Farr et al.

Solicitor General Cox, by special leave of Court, 
argued the cause for the United States, as amicus curiae, 
urging affirmance. With him on the brief were Bruce J. 
Terris and Richard W. Schmude.

Briefs of amici curiae were filed by Leo Pfeffer, Melvin 
L. Wulf, Jack Greenberg and Robert B. McKay for the 
American Jewish Congress et al., and by W. Scott Miller, 
Jr. and George J. Long for Schmied, President of the 
Board of Aidermen of Louisville, Kentucky.

Mr . Chief  Just ice  Warren  delivered the opinion of 
the Court.

Involved in these cases are an appeal and two cross-
appeals from a decision of the Federal District Court for 
the Middle District of Alabama holding invalid, under 
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the Equal Protection Clause of the Federal Constitution, 
the existing and two legislatively proposed plans for the 
apportionment of seats in the two houses of the Alabama 
Legislature, and ordering into effect a temporary reappor-
tionment plan comprised of parts of the proposed but 
judicially disapproved measures.1

I.
On August 26, 1961, the original plaintiffs (appellees 

in No. 23), residents, taxpayers and voters of Jefferson 
County, Alabama, filed a complaint in the United States 
District Court for the Middle District of Alabama, in 
their own behalf and on behalf of all similarly situated 
Alabama voters, challenging the apportionment of the 
Alabama Legislature. Defendants below (appellants in 
No. 23), sued in their representative capacities, were 
various state and political party officials charged with the 
performance of certain duties in connection with state 
elections.1 2 The complaint alleged a deprivation of rights 
under the Alabama Constitution and under the Equal 
Protection Clause of the Fourteenth Amendment, and 
asserted that the District Court had jurisdiction under 
provisions of the Civil Rights Act, 42 U. S. C. §§ 1983, 
1988, as well as under 28 U. S. C. § 1343 (3).

The complaint stated that the Alabama Legislature 
was composed of a Senate of 35 members and a House 
of Representatives of 106 members. It set out relevant 
portions of the 1901 Alabama Constitution, which pre-
scribe the number of members of the two bodies of the

1 Sims v. Frink, 208 F. Supp. 431 (D. C. M. D. Ala. 1962). All 
decisions of the District Court in this litigation are reported sub 
nom. Sims v. Frink.

2 Included among the defendants were the Secretary of State and 
the Attorney General of Alabama, the Chairmen and Secretaries of 
the Alabama State Democratic Executive Committee and the State 
Republican Executive Committee, and three Judges of Probate of 
three counties, as representatives of all the probate judges of Alabama.
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State Legislature and the method of apportioning the 
seats among the State’s 67 counties, and provide as 
follows :

Art. IV, Sec. 50. “The legislature shall consist of 
not more than thirty-five senators, and not more 
than one hundred and five members of the house of 
representatives, to be apportioned among the sev-
eral districts and counties, as prescribed in this Con-
stitution; provided that in addition to the above 
number of representatives, each new county here-
after created shall be entitled to one representative.”

Art. IX, Sec. 197. “The whole number of sena-
tors shall be not less than one-fourth or more than 
one-third of the whole number of representatives.”

Art. IX, Sec. 198. “The house of representatives 
shall consist of not more than one hundred and 
five members, unless new counties shall be created, 
in which event each new county shall be entitled to 
one representative. The members of the house of 
representatives shall be apportioned by the legis-
lature among the several counties of the state, 
according to the number of inhabitants in them, 
respectively, as ascertained by the decennial census 
of the United States, which apportionment, when 
made, shall not be subject to alteration until the next 
session of the legislature after the next decennial 
census of the United States shall have been taken.”

Art. IX, Sec. 199. “It shall be the duty of the 
legislature at its first session after the taking of the 
decennial census of the United States in the year 
nineteen hundred and ten, and after each subsequent 
decennial census, to fix by law the number of rep-
resentatives and apportion them among the several 
counties of the state, according to the number of 
inhabitants in them, respectively; provided, that 
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each county shall be entitled to at least one 
representative.”

Art. IX, Sec. 200. “It shall be the duty of the 
legislature at its first session after taking of the decen-
nial census of the United States in the year nineteen 
hundred and ten, and after each subsequent decen-
nial census, to fix by law the number of senators, and 
to divide the state into as many senatorial districts 
as there are senators, which districts shall be as 
nearly equal to each other in the number of inhab-
itants as may be, and each shall be entitled to one 
senator, and no more ; and such districts, when 
formed, shall not be changed until the next appor-
tioning session of the legislature, after the next 
decennial census of the United States shall have been 
taken ; provided, that counties created after the next 
preceding apportioning session of the legislature 
may be attached to senatorial districts. No county 
shall be divided between two districts, and no dis-
trict shall be made up of two or more counties not 
contiguous to each other.”

Art. XVIII, Sec. 284. “. . . Representation in 
the legislature shall be based upon population, and 
such basis of representation shall not be changed by 
constitutional amendments.”

The maximum size of the Alabama House was increased 
from 105 to 106 with the creation of a new county in 
1903, pursuant to the constitutional provision which 
states that, in addition to the prescribed 105 House 
seats, each county thereafter created shall be entitled to 
one representative. Article IX, §§ 202 and 203, of the 
Alabama Constitution established precisely the bound-
aries of the State’s senatorial and representative districts 
until the enactment of a new reapportionment plan by 
the legislature. These 1901 constitutional provisions, 
specifically describing the composition of the senatorial 
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districts and detailing the number of House seats allo-
cated to each county, were periodically enacted as statu-
tory measures by the Alabama Legislature, as modified 
only by the creation of an additional county in 1903, and 
provided the plan of legislative apportionment existing 
at the time this litigation was commenced.3

Plaintiffs below alleged that the last apportionment of 
the Alabama Legislature was based on the 1900 federal 
census, despite the requirement of the State Constitution 
that the legislature be reapportioned decennially. They 
asserted that, since the population growth in the State 
from 1900 to 1960 had been uneven, Jefferson and other 
counties were now victims of serious discrimination with 
respect to the allocation of legislative representation. As 
a result of the failure of the legislature to reapportion 
itself, plaintiffs asserted, they were denied “equal suffrage 
in free and equal elections . . . and the equal protection 
of the laws” in violation of the Alabama Constitution and 
the Fourteenth Amendment to the Federal Constitution. 
The complaint asserted that plaintiffs had no other ade-
quate remedy, and that they had exhausted all forms of 
relief other than that available through the federal courts. 
They alleged that the Alabama Legislature had estab-
lished a pattern of prolonged inaction from 1911 to the 
present which “clearly demonstrates that no reappor-
tionment . . . shall be effected”; that representation at 
any future constitutional convention would be estab-
lished by the legislature, making it unlikely that the 
membership of any such convention would be fairly rep-
resentative ; and that, while the Alabama Supreme Court 
had found that the legislature had not complied with the 
State Constitution in failing to reapportion according 

3 Provisions virtually identical to those contained in Art. IX, §§ 202 
and 203, were enacted into the Alabama Codes of 1907 and 1923, 
and were most recently reenacted as statutory provisions in §§ 1 and 
2 of Tit. 32 of the 1940 Alabama Code (as recompiled in 1958).
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to population decennially,4 that court had nevertheless 
indicated that it would not interfere with matters of 
legislative reapportionment.5

Plaintiffs requested that a three-judge District Court 
be convened.6 With respect to relief, they sought a dec-
laration that the existing constitutional and statutory 
provisions, establishing the present apportionment of 
seats in the Alabama Legislature, were unconstitutional 
under the Alabama and Federal Constitutions, and an 
injunction against the holding of future elections for leg-
islators until the legislature reapportioned itself in ac-
cordance. with the State Constitution. They further 
requested the issuance of a mandatory injunction, effec-
tive until such time as the legislature properly reappor-
tioned, requiring the conducting of the 1962 election for 
legislators at large over the entire State, and any other 
relief which “may seem just, equitable and proper.”

A three-judge District Court was convened, and three 
groups of voters, taxpayers and residents of Jefferson, 
Mobile, and Etowah Counties were permitted to inter-

4 See Opinion of the Justices, 263 Ala. 158, 164, 81 So. 2d 881, 887 
(1955), and Opinion of the Justices, 254 Ala. 185, 187, 47 So. 2d 714, 
717 (1950), referred to by the District Court in its preliminary 
opinion. 205 F. Supp. 245, 247.

5 See Ex parte Rice, 273 Ala. 712, 143 So. 2d 848 (1962), where 
the Alabama Supreme Court, on May 9, 1962, subsequent to the 
District Court’s preliminary order in the instant litigation as well 
as our decision in Baker v. Carr, 369 U. S. 186, refused to review a 
denial of injunctive relief sought against the conducting of the 1962 
primary election until after reapportionment of the Alabama Legisla-
ture, stating that “this matter is a legislative function, and . . . the 
Court has no jurisdiction. . . .” And in Waid v. Pool, 255 Ala. 441, 
51 So. 2d 869 (1951), the Alabama Supreme Court, in a similar suit, 
had stated that the lower court had properly refused to grant injunc-
tive relief because “appellants . . . are seeking interference by the 
judicial department of the state in respect to matters committed by 
the constitution to the legislative department.” 255 Ala., at 442, 51 
So. 2d, at 870.

6 Under 28 U. S. C. §§ 2281 and 2284.
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vene in the action as intervenor-plaintiffs. Two of the 
groups are cross-appellants in Nos. 27 and 41. With 
minor exceptions, all of the intervenors adopted the alle-
gations of and sought the same relief as the original 
plaintiffs.

On March 29, 1962, just three days after this Court 
had decided Baker v. Carr, 369 U. S. 186, plaintiffs moved 
for a preliminary injunction requiring defendants to con-
duct at large the May 1962 Democratic primary election 
and the November 1962 general election for members of 
the Alabama Legislature. The District Court set the 
motion for hearing in an order stating its tentative views 
that an injunction was not required before the May 1962 
primary election to protect plaintiffs’ constitutional 
rights, and that the Court should take no action which 
was not “absolutely essential” for the protection of the 
asserted constitutional rights before the Alabama Legis-
lature had had a “further reasonable but prompt oppor-
tunity to comply with its duty” under the Alabama 
Constitution.

On April 14, 1962, the District Court, after reiterating 
the views expressed in its earlier order, reset the case for 
hearing on July 16, noting that the importance of the 
case, together with the necessity for effective action 
within a limited period of time, required an early 
announcement of its views. 205 F. Supp. 245. Relying 
on our decision in Baker v. Carr, the Court found jurisdic-
tion, justiciability and standing. It stated that it was 
taking judicial notice of the facts that there had been 
population changes in Alabama’s counties since 1901, that 
the present representation in the State Legislature was 
not on a population basis, and that the legislature had 
never reapportioned its membership as required by the 
Alabama Constitution.7 Continuing, the Court stated 

7 During the over 60 years since the last substantial reapportion-
ment in Alabama, the State’s population increased from 1,828,697 to 
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that if the legislature complied with the Alabama consti-
tutional provision requiring legislative representation to 
be based on population there could be no objection on 
federal constitutional grounds to such an apportionment. 
The Court further indicated that, if the legislature failed 
to act, or if its actions did not meet constitutional stand-
ards, it would be under a “clear duty” to take some action 
on the matter prior to the November 1962 general elec-
tion. The District Court stated that its “present think-
ing” was to follow an approach suggested by Mr . Justic e  
Clark  in his concurring opinion in Baker v. Carr 8— 
awarding seats released by the consolidation or revamp-
ing of existing districts to counties suffering “the most 
egregious discrimination,” thereby releasing the strangle 
hold on the legislature sufficiently so as to permit the 
newly elected body to enact a constitutionally valid and 
permanent reapportionment plan, and allowing eventual 
dismissal of the case. Subsequently, plaintiffs were per-
mitted to amend their complaint by adding a further 
prayer for relief, which asked the District Court to reap-
portion the Alabama Legislature provisionally so that the 
rural strangle hold would be relaxed enough to permit 
it to reapportion itself.

On July 12, 1962, an extraordinary session of the Ala-
bama Legislature adopted two reapportionment plans to 
take effect for the 1966 elections. One was a proposed 
constitutional amendment, referred to as the “67-Senator 
Amendment.” 9 It provided for a House of Representa-
tives consisting of 106 members, apportioned by giving 

3,244,286. Virtually all of the population gain occurred in urban 
counties, and many of the rural counties incurred sizable losses in 
population.

8 See 369 U. S., at 260 (Cla rk , J., concurring).
9 Proposed Constitutional Amendment No. 1 of 1962, Alabama 

Senate Bill No. 29, Act No. 93, Acts of Alabama, Special Session, 
1962, p. 124. The text of the proposed amendment is set out as 
Appendix B to the lower court’s opinion. 208 F. Supp., at 443-444.

729-256 0-65-39
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one seat to each of Alabama’s 67 counties and distributing 
the others according to population by the “equal propor-
tions” method.10 11 Using this formula, the constitutional 
amendment specified the number of representatives al-
lotted to each county until a new apportionment could 
be made on the basis of the 1970 census. The Senate was 
to be composed of 67 members, one from each county. 
The legislation provided that the proposed amendment 
should be submitted to the voters for ratification at the 
November 1962 general election.

The other reapportionment plan was embodied in a 
statutory measure adopted by the legislature and signed 
into law by the Alabama Governor, and was referred to 
as the “Crawford-Webb Act.”11 It was enacted as 
standby legislation to take effect in 1966 if the proposed 
constitutional amendment should fail of passage by a 
majority of the State’s voters, or should the federal courts 
refuse to accept the proposed amendment (though not 
rejected by the voters) as effective action in compliance 
with the requirements of the Fourteenth Amendment. 
The act provided for a Senate consisting of 35 members, 
representing 35 senatorial districts established along 
county lines, and altered only a few of the former dis-
tricts. In apportioning the 106 seats in the Alabama 
House of Representatives, the statutory measure gave 
each county one seat, and apportioned the remaining 39 
on a rough population basis, under a formula requiring 
increasingly more population for a county to be accorded 

10 For a discussion of this method of apportionment, used in 
distributing seats in the Federal House of Representatives among 
the States, and other commonly used apportionment methods, 
see Schmeckebier, The Method of Equal Proportions, 17 Law & 
Contemp. Prob. 302 (1952).

11 Alabama Reapportionment Act of 1962, Alabama House Bill No. 
59, Act No. 91, Acts of Alabama, Special Session, 1962, p. 121. The 
text of the act is reproduced as Appendix C to the lower court’s 
opinion. 208 F. Supp., at 445-446.



REYNOLDS v. SIMS. 545

533 Opinion of the Court.

additional seats. The Crawford-Webb Act also provided 
that it would be effective “until the legislature is reap-
portioned according to law,” but provided no standards 
for such a reapportionment. Future apportionments 
would presumably be based on the existing provisions of 
the Alabama Constitution which the statute, unlike the 
proposed constitutional amendment, would not affect.

The evidence adduced at trial before the three-judge 
panel consisted primarily of figures showing the popula-
tion of each Alabama county and senatorial district ac-
cording to the 1960 census, and the number of represent-
atives allocated to each county under each of the three 
plans at issue in the litigation—the existing apportion-
ment (under the 1901 constitutional provisions and the 
current statutory measures substantially reenacting the 
same plan), the proposed 67-Senator constitutional 
amendment, and the Crawford-Webb Act. Under all 
three plans, each senatorial district would be represented 
by only one senator.

On July 21, 1962, the District Court held that the 
inequality of the existing representation in the Alabama 
Legislature violated the Equal Protection Clause of the 
Fourteenth Amendment, a finding which the Court noted 
had been “generally conceded” by the parties to the liti-
gation, since population growth and shifts had converted 
the 1901 scheme, as perpetuated some 60 years later, into 
an invidiously discriminatory plan completely lacking in 
rationality. 208 F. Supp. 431. Under the existing pro-
visions, applying 1960 census figures, only 25.1% of the 
State’s total population resided in districts represented by 
a majority of the members of the Senate, and only 25.7% 
lived in counties which could elect a majority of the mem-
bers of the House of Representatives. Population-vari-
ance ratios of up to about 41-to-l existed in the Senate, 
and up to about 16-to-l in the House. Bullock County, 
with a population of only 13,462, and Henry County, with 
a population of only 15,286, each were allocated two seats 
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in the Alabama House, whereas Mobile County, with a 
population of 314,301, was given only three seats, and 
Jefferson County, with 634,864 people, had only seven 
representatives.12 With respect to senatorial apportion-
ment, since the pertinent Alabama constitutional provi-
sions had been consistently construed as prohibiting the 
giving of more than one Senate seat to any one county,13 
Jefferson County, with over 600,000 people, was given 
only one senator, as was Lowndes County, with a 1960 
population of only 15,417, and Wilcox County, with only 
18,739 people.14

The Court then considered both the proposed constitu-
tional amendment and the Crawford-Webb Act to ascer-

12 A comprehensive chart showing the representation by counties 
in the Alabama House of Representatives under the existing appor-
tionment provisions is set out as Appendix- D to the lower court’s 
opinion. 208 F. Supp., at 447-449. This chart includes the num-
ber of House seats given to each county, and the populations of the 
67 Alabama counties under the 1900, 1950, and 1960 censuses.

13 Although cross-appellants in No. 27 assert that the Alabama 
Constitution forbids the division of a county, in forming senatorial 
districts, only when one or both pieces will be joined with another 
county to form a multicounty district, this view appears to be con-
trary to the language of Art. IX, § 200, of the Alabama Constitution 
and the practice under it. Cross-appellants contend that counties 
entitled by population to two or more senators can be split into the 
appropriate number of districts, and argue that prior to the adoption 
of the 1901 provisions the Alabama Constitution so provided and 
there is no reason to believe that the language of the present provi-
sion was intended to effect any change. However, the only appor-
tionments under the 1901 Alabama Constitution—the 1901 provi-
sions and the Crawford-Webb Act—gave no more than one seat to 
a county even though by population several counties would have 
been entitled to additional senatorial representation.

14 A chart showing the composition, by counties, of the 35 sena-
torial districts provided for under the existing apportionment, and 
the population of each according to the 1900, 1950, and 1960 cen-
suses, is reproduced as Appendix E to the lower court’s opinion. 208 
F. Supp., at 450.



REYNOLDS v. SIMS. 547

533 Opinion of the Court.

tain whether the legislature had taken effective action to 
remedy the unconstitutional aspects of the existing ap-
portionment. In initially summarizing the result which 
it had reached, the Court stated :

“This Court has reached the conclusion that nei-
ther the ‘67-Senator Amendment,’ nor the ‘Crawford- 
Webb Act’ meets the necessary constitutional re-
quirements. We find that each of the legislative 
acts, when considered as a whole, is so obviously 
discriminatory, arbitrary and irrational that it be-
comes unnecessary to pursue a detailed development 
of each of the relevant factors of the [federal con-
stitutional] test.” 15

The Court stated that the apportionment of one senator 
to each county, under the proposed constitutional amend-
ment, would “make the discrimination in the Senate even 
more invidious than at present.” Under the 67-Senator 
Amendment, as pointed out by the court below, “[t]he 
present control of the Senate by members representing 
25.1% of the people of Alabama would be reduced to 
control by members representing 19.4% of the people of 
the State,” the 34 smallest counties, with a total popu-
lation of less than that of Jefferson County, would have 
a majority of the senatorial seats, and senators elected 
by only about 14% of the State’s population could pre-
vent the submission to the electorate of any future pro-
posals to amend the State Constitution (since a vote of 
two-fifths of the members of one house can defeat a pro-
posal to amend the Alabama Constitution). Noting that 
the “only conceivable rationalization” of the senatorial 
apportionment scheme is that it was based on equal rep-
resentation of political subdivisions within the State and 
is thus analogous to the Federal Senate, the District 
Court rejected the analogy on the ground that Alabama 

15 208 F. Supp., at 437.
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counties are merely involuntary political units of the 
State created by statute to aid in the administration of 
state government. In finding the so-called federal anal-
ogy irrelevant, the District Court stated:

“The analogy cannot survive the most superficial 
examination into the history of the requirement of 
the Federal Constitution and the diametrically 
opposing history of the requirement of the Alabama 
Constitution that representation shall be based on 
population. Nor can it survive a comparison of the 
different political natures of states and counties.” 16 

The Court also noted that the senatorial apportionment 
proposal “may not have complied with the State Con-
stitution,” since not only is it explicitly provided that the 
population basis of legislative representation “shall not be 
changed by constitutional amendments,” 17 but the Ala-
bama Supreme Court had previously indicated that that 
requirement could probably be altered only by constitu-
tional convention.18 The Court concluded, however, that 
the apportionment of seats in the Alabama House, under 
the proposed constitutional amendment, was “based upon 
reason, with a rational regard for known and accepted 

16 Id., at 438.
17 According to the District Court, in the interval between its 

preliminary order and its decision on the merits, the Alabama Legis-
lature, despite adopting this constitutional amendment proposal, 
“refused to inquire of the Supreme Court of the State of Alabama 
whether this provision in the Constitution of the State of Alabama 
could be changed by constitutional amendment as the ‘67-Senator 
Amendment’ proposes.” 208 F. Supp., at 437.

18 At least this is the reading of the District Court of two some-
what conflicting decisions by the Alabama Supreme Court, resulting 
in a “manifest uncertainty of the legality of the proposed constitu-
tional amendment, as measured by State standards . . . .” 208 F. 
Supp., at 438. Compare Opinion of the Justices, 254 Ala. 183, 184, 
47 So. 2d 713, 714 (1950), with Opinion of the Justices, 263 Ala. 158, 
164, 81 So. 2d 881, 887 (1955).
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standards of apportionment.” 19 Under the proposed ap-
portionment of representatives, each of the 67 counties 
was given one seat and the remaining 39 were allocated on 
a population basis. About 43% of the State’s total pop-
ulation would live in counties which could elect a ma-
jority in that body. And, under the provisions of the 
67-Senator Amendment, while the maximum population-
variance ratio was increased to about 59-to-l in the Sen-
ate, it was significantly reduced to about 4.7-to-l in the 
House of Representatives. Jefferson County was given 
17 House seats, an addition of 10, and Mobile County was 
allotted eight, an increase of five. The increased rep-
resentation of the urban counties was achieved primarily 
by limiting the State’s 55 least populous counties to one 
House seat each, and the net effect was to take 19 seats 
away from rural counties and allocate them to the 
more populous counties. Even so, serious disparities 
from a population-based standard remained. Montgom-
ery County, with 169,210 people, was given only four 
seats, while Coosa County, with a population of only 
10,726, and Cleburne County, with only 10,911, were each 
allocated one representative.

Turning next to the provisions of the Crawford-Webb 
Act, the District Court found that its apportionment of 
the 106 seats in the Alabama House of Representatives, 
by allocating one seat to each county and distributing the 
remaining 39 to the more populous counties in diminish-
ing ratio to their populations, was “totally unaccept-
able.” 20 Under this plan, about 37% of the State’s total

19 See the later discussion, infra, at 568-569, and note 68, infra, 
where we reject the lower court’s apparent conclusion that the appor-
tionment of the Alabama House, under the 67-Senator Amendment, 
comported with the requirements of the Equal Protection Clause.

20 While no formula for the statute’s apportionment of representa-
tives is expressly stated, one can be extrapolated. Counties with less 
than 45,000 people are given one seat; those with 45,000 to 90,000
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population would reside in counties electing a majority 
of the members of the Alabama House, with a maximum 
population-variance ratio of about 5-to-l. Each repre-
sentative from Jefferson and Mobile Counties would rep-
resent over 52,000 persons while representatives from 
eight rural counties would each represent less than 20,000 
people. The Court regarded the senatorial apportion-
ment provided in the Crawford-Webb Act as “a step in 
the right direction, but an extremely short step,” and but 
a “slight improvement over the present system of rep-
resentation.” 21 The net effect of combining a few of the 
less populous counties into two-county, districts and 
splitting up several of the larger districts into smaller ones 
would be merely to increase the minority which would 
be represented by a majority of the members of the 
Senate from 25.1% to only 27.6% of the State’s popu-
lation.22 The Court pointed out that, under the Craw-
ford-Webb Act, the vote of a person in the senatorial 
district consisting of Bibb and Perry Counties would be 
worth 20 times that of a citizen in Jefferson County, and 
that the vote of a citizen in the six smallest districts 
would be worth 15 or more times that of a Jefferson 
County voter. The Court concluded that the Crawford-

receive two seats; counties with 90,000 to 150,000, three seats; those 
with 150,000 to 300,000, four seats; counties with 300,000 to 600,000, 
six seats; and counties with over 600,000 are given 12 seats.

21 Appendix F to the lower court’s opinion sets out a chart showing 
the populations of the 35 senatorial districts provided for under the 
Crawford-Webb Act and the composition, by counties, of the various 
districts. 208 F. Supp., at 451.

22 Cross-appellants in No. 27 assert that the Crawford-Webb Act 
was a “minimum-change measure” which merely redrew new sena-
torial district lines around the nominees of the May 1962 Democratic 
primary so as to retain the seats of 34 of the 35 nominees, and re-
sulted, in practical effect, in the shift of only one Senate seat from 
an overrepresented district to another underpopulated, newly created 
district.
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Webb Act was “totally unacceptable” as a “piece of per-
manent legislation” which, under the Alabama Constitu-
tion, would have remained in effect without alteration at 
least until after the next decennial census.

Under the detailed requirements of the various con-
stitutional provisions relating to the apportionment of 
seats in the Alabama Senate and House of Representa-
tives, the Court found, the membership of neither house 
can be apportioned solely on a population basis, despite 
the provision in Art. XVIII, § 284, which states that 
“[r] epresentation in the legislature shall be based upon 
population.” In dealing with the conflicting and some-
what paradoxical requirements (under which the num-
ber of seats in the House is limited to 106 but each 
of the 67 counties is required to be given at least one 
representative, and the size of the Senate is limited to 35 
but it is required to have at least one-fourth of the mem-
bers of the House, although no county can be given more 
than one senator), the District Court stated its view that 
“the controlling or dominant provision of the Alabama 
Constitution on the subject of representation in the Leg-
islature” is the previously referred to language of § 284. 
The Court stated that the detailed requirements of Art. 
IX, §§ 197-200,

“make it obvious that in neither the House nor the 
Senate can representation be based strictly and en-
tirely upon population. . . . The result may well 
be that representation according to population to 
some extent must be required in both Houses if 
invidious discrimination in the legislative systems as 
a whole is to be avoided. Indeed, ... it is the pol-
icy and theme of the Alabama Constitution to re-
quire representation according to population in both 
Houses as nearly as may be, while still complying 
with more detailed provisions.” 23

23 208 F. Supp., at 439.
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The District Court then directed its concern to the 
providing of an effective remedy. It indicated that it 
was adopting and ordering into effect for the November 
1962 election a provisional and temporary reapportion-
ment plan composed of the provisions relating to the 
House of Representatives contained in the 67-Senator 
Amendment and the provisions of the Crawford-Webb 
Act relating to the Senate. The Court noted, however, 
that “[t]he proposed reapportionment of the Senate in 
the ‘Crawford-Webb Act,’ unacceptable as a piece of per-
manent legislation, may not even break the strangle 
hold.” Stating that it was retaining jurisdiction and 
deferring any hearing on plaintiffs’ motion for a perma-
nent injunction “until the Legislature, as provisionally 
reapportioned . . . , has an opportunity to provide for 
a true reapportionment of both Houses of the Alabama 
Legislature,” the Court emphasized that its “moderate” 
action was designed to break the strangle hold by the 
smaller counties on the Alabama Legislature and would 
not suffice as a permanent reapportionment. On July 25, 
1962, the Court entered its decree in accordance with its 
previously stated determinations, concluding that “plain-
tiffs . . . are denied . . . equal protection ... by vir-
tue of the debasement of their votes since the Legis-
lature of the State of Alabama has failed and continues 
to fail to reapportion itself as required by law.” It 
enjoined the defendant state officials from holding any 
future elections under any of the apportionment plans 
that it had found invalid, and stated that the 1962 elec-
tion of Alabama legislators could validly be conducted 
only under the apportionment scheme specified in the 
Court’s order.

After the District Court’s decision, new primary elec-
tions were held pursuant to legislation enacted in 1962 
at the same special session as the proposed constitutional 
amendment and the Crawford-Webb Act, to be effective 
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in the event the Court itself ordered a particular reappor-
tionment plan into immediate effect. The November
1962 general election was likewise conducted on the basis 
of the District Court’s ordered apportionment of legisla-
tive seats, as Mr . Justice  Black  refused to stay the Dis-
trict Court’s order. Consequently, the present Alabama 
Legislature is apportioned in accordance with the tem-
porary plan prescribed by the District Court’s decree. 
All members of both houses of the Alabama Legislature 
serve four-year terms, so that the next regularly scheduled 
election of legislators will not be held until 1966. The
1963 regular session of the Alabama Legislature produced 
no legislation relating to legislative apportionment,  and24

i the legislature, which meets biennially, will not hold 
I another regular session until 1965.

No effective political remedy to obtain relief against 
the alleged malapportionment of the Alabama Legislature 
appears to have been available.25 No initiative procedure 

I exists under Alabama law. Amendment of the State
I Constitution can be achieved only after a proposal is
I adopted by three-fifths of the members of both houses of 
I the legislature and is approved by a majority of the peo- 
I pie,26 or as a result of a constitutional convention convened

I 24 Possibly this resulted from an understandable desire on the part 
I of the Alabama Legislature to await a final determination by this 
I Court in the instant litigation before proceeding to enact a permanent 
I apportionment plan.
I 25 However, a proposed constitutional amendment, which would
■ have made the Alabama House of Representatives somewhat more 
1 representative of population but the Senate substantially less so, was
■ rejected by the people in a 1956 referendum, with the more populous
■ counties accounting for the defeat.
I See the discussion in Lucas v. Forty-Fourth General Assembly of 
B Colorado, post, pp. 736-737, decided also this date, with respect to 
B the lack of federal constitutional significance of the presence or 
B absence of an available political remedy.
I 26 Ala. Const., Art. XVIII, § 284.
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after approval by the people of a convention call initiated 
by a majority of both houses of the Alabama Legislature.27 

Notices of appeal to this Court from the District Court’s 
decision were timely filed by defendants below (appel-
lants in No. 23) and by two groups of intervenor-plain-
tiffs (cross-appellants in Nos. 27 and 41). Appellants in 
No. 23 contend that the District Court erred in holding 
the existing and the two proposed plans for the apportion-
ment of seats in the Alabama Legislature unconstitu-
tional, and that a federal court lacks the power to 
affirmatively reapportion seats in a state legislature. 
Cross-appellants in No. 27 assert that the court below 
erred in failing to compel reapportionment of the Ala-
bama Senate on a population basis as allegedly required 
by the Alabama Constitution and the Equal Protection 
Clause of the Federal Constitution. Cross-appellants in 
No. 41 contend that the District Court should have re-
quired and ordered into effect the apportionment of seats 
in both houses of the Alabama Legislature on a popu-
lation basis. We noted probable jurisdiction on June 10, 
1963. 374 U. S. 802.

II.
Undeniably the Constitution of the United States pro-

tects the right of all qualified citizens to vote, in state as 
well as in federal elections. A consistent line of decisions 
by this Court in cases involving attempts to deny or 
restrict the right of suffrage has made this indelibly clear. 
It has been repeatedly recognized that all qualified voters 
have a constitutionally protected right to vote, Ex parte 
Yarbrough, 110 U. S. 651, and to have their votes counted, 
United States v. Mosley, 238 U. S. 383. In Mosley the 
Court stated that it is “as equally unquestionable that 
the right to have one’s vote counted is as open to protec-
tion ... as the right to put a ballot in a box.” 238 U. S., 

27 Ala. Const., Art. XVIII, § 286.
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at 386. The right to vote can neither be denied outright, 
Guinn v. United States, 238 U. S. 347, Lane v. Wilson, 307 
U. S. 268, nor destroyed by alteration of ballots, see 
United States v. Classic, 313 U. S. 299, 315, nor diluted 
by ballot-box stuffing, Ex parte Siebold, 100 U. S. 371, 
United States v. Saylor, 322 LT. S. 385. As the Court 
stated in Classic, “Obviously included within the right 
to choose, secured by the Constitution, is the right of 
qualified voters within a state to cast their ballots and 
have them counted . . . .” 313 U. S., at 315. Racially 
based gerrymandering, Gomillion v. Lightfoot, 364 U. S. 
339, and the conducting of white primaries, Nixon v. 
Herndon, 273 U. S. 536, Nixon n . Condon, 286 U. S. 73, 
Smith n . Allwright, 321 U. S. 649, Terry v. Adams, 345 
U. S. 461, both of which result in denying to some citizens 
their right to vote, have been held to be constitutionally 
impermissible. And history has seen a continuing ex-
pansion of the scope of the right of suffrage in this coun-
try.28 The right to vote freely for the candidate of one’s 
choice is of the essence of a democratic society, and any 
restrictions on that right strike at the heart of representa-
tive government. And the right of suffrage can be denied 
by a debasement or dilution of the weight of a citizen’s 
vote just as effectively as by wholly prohibiting the free 
exercise of the franchise.29

28 The Fifteenth, Seventeenth, Nineteenth, Twenty-third and 
Twenty-fourth Amendments to the Federal Constitution all involve 
expansions of the right of suffrage. Also relevant, in this regard, is 
the civil rights legislation enacted by Congress in 1957 and 1960.

29 As stated by Mr . Jus ti ce  Dou gl as , dissenting, in South v. 
Peters, 339 U. S. 276, 279:

“There is more to the right to vote than the right to mark a piece 
of paper and drop it in a box or the right to pull a lever in a voting 
booth. The right to vote includes the right to have the ballot 
counted. ... It also includes the right to have the vote counted 
at full value without dilution or discount. . . . That federally pro-
tected right suffers substantial dilution . . . [where a] favored group
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In Baker v. Carr, 369 U. S. 186, we held that a claim 
asserted under the Equal Protection Clause challenging 
the constitutionality of a State’s apportionment of seats 
in its legislature, on the ground that the right to vote of 
certain citizens was effectively impaired since debased and 
diluted, in effect presented a justiciable controversy sub-
ject to adjudication by federal courts. The spate of sim-
ilar cases filed and decided by lower courts since our 
decision in Baker amply shows that the problem of state 
legislative malapportionment is one that is perceived to 
exist in a large number of the States.30 In Baker, a suit 
involving an attack on the apportionment of seats in the 
Tennessee Legislature, we remanded to the District 
Court, which had dismissed the action, for consideration 
on the merits. We intimated no view as to the proper 
constitutional standards for evaluating the validity of a 
state legislative apportionment scheme. Nor did we 
give any consideration to the question of appropriate 
remedies. Rather, we simply stated:

“Beyond noting that we have no cause at this 
stage to doubt the District Court will be able to 
fashion relief if violations of constitutional rights are 
found, it is improper now to consider what remedy 
would be most appropriate if appellants prevail at 
the trial.” 31

has full voting strength . . . [and] [t]he groups not in favor have 
their votes discounted.”

30 Litigation challenging the constitutionality of state legislative ap-
portionment schemes had been instituted in at least 34 States prior to 
the end of 1962—within nine months of our decision in Baker v. Carr. 
See McKay, Political Thickets and Crazy Quilts: Reapportionment 
and Equal Protection, 61 Mich. L. Rev. 645, 706-710 (1963), which 
contains an appendix summarizing reapportionment litigation through 
the end of 1962. See also David and Eisenberg, Devaluation of the 
Urban and Suburban Vote (1961); Goldberg, The Statistics of Mal-
apportionment, 72 Yale L. J. 90 (1962).

31369 U. S., at 198.
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We indicated in Baker, however, that the Equal Pro-
tection Clause provides discoverable and manageable 
standards for use by lower courts in determining the con-
stitutionality of a state legislative apportionment scheme, 
and we stated:

“Nor need the appellants, in order to succeed in this 
action, ask the Court to enter upon policy determi-
nations for which judicially manageable standards are 
lacking. Judicial standards under the Equal Pro-
tection Clause are well developed and familiar, and 
it has been open to courts since the enactment of the 
Fourteenth Amendment to determine, if on the par-
ticular facts they must, that a discrimination reflects 
no policy, but simply arbitrary and capricious 
action.” 32

Subsequent to Baker, we remanded several cases to the 
courts below for reconsideration in light of that decision.33 

In Gray v. Sanders, 372 U. S. 368, we held that the 
Georgia county unit system, applicable in statewide pri-
mary elections, was unconstitutional since it resulted in 
a dilution of the weight of the votes of certain Georgia 
voters merely because of where they resided. After indi-
cating that the Fifteenth and Nineteenth Amendments 
prohibit a State from overweighting or diluting votes on 
the basis of race or sex, we stated:

“How then can one person be given twice or ten 
times the voting power of another person in a state-
wide election merely because he lives in a rural area 
or because he lives in the smallest rural county? 
Once the geographical unit for which a representa-
tive is to be chosen is designated, all who participate 
in the election are to have an equal vote—whatever 
their race, whatever their sex, whatever their occu-

32 Id., at 226.
33Scholle v. Hare, 369 U. S. 429 (Michigan); WMCA, Inc., v. 

Simon, 370 U. S. 190 (New York).
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pation, whatever their income, and wherever their 
home may be in that geographical unit. This is 
required by the Equal Protection Clause of the 
Fourteenth Amendment. The concept of ‘we the 
people’ under the Constitution visualizes no pre-
ferred class of voters but equality among those who 
meet the basic qualifications. The idea that every 
voter is equal to every other voter in his State, when 
he casts his ballot in favor of one of several compet-
ing candidates, underlies many of our decisions.” 34 

Continuing, we stated that “there is no indication in the 
Constitution that homesite or occupation affords a per-
missible basis for distinguishing between qualified voters 
within the State.” And, finally, we concluded: “The 
conception of political equality from the Declaration of 
Independence, to Lincoln’s Gettysburg Address, to the 
Fifteenth, Seventeenth, and Nineteenth Amendments can 
mean only one thing—one person, one vote.” 35

We stated in Gray, however, that that case,
“unlike Baker v. Carr, . . . does not involve a ques-
tion of the degree to which the Equal Protection 
Clause of the Fourteenth Amendment limits the 
authority of a State Legislature in designing the geo-
graphical districts from which representatives are 
chosen either for the State Legislature or for the 
Federal House of Representatives. . . . Nor does it 
present the question, inherent in the bicameral 
form of our Federal Government, whether a State 
may have one house chosen without regard to 
population.” 36

34 3 72 U. S., at 379-380.
35 Id., at 381.
36 Id., at 376. Later in the opinion we again stated:

“Nor does the question here have anything to do with the composition 
of the state or federal legislature. And we intimate no opinion on 
the constitutional phases of that problem beyond what we said in 
Baker n . Carr . . . .” Id., at 378.
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Of course, in these cases we are faced with the problem 
not presented in Gray—that of determining the basic 
standards and stating the applicable guidelines for 
implementing our decision in Baker v. Carr.

In Wesberry v. Sanders, 376 U. S. 1, decided earlier 
this Term, we held that attacks on the constitutionality 
of congressional districting plans enacted by state legis-
latures do not present non justiciable questions and 
should not be dismissed generally for “want of equity.” 
We determined that the constitutional test for the 
validity of congressional districting schemes was one of 
substantial equality of population among the various dis-
tricts established by a state legislature for the election of 
members of the Federal House of Representatives.

In that case we decided that an apportionment of con-
gressional seats which “contracts the value of some votes 
and expands that of others” is unconstitutional, since “the 
Federal Constitution intends that when qualified voters 
elect members of Congress each vote be given as much 
weight as any other vote . . . .” We concluded that the 
constitutional prescription for election of members of the 
House of Representatives “by the People,” construed in 
its historical context, “means that as nearly as is prac-
ticable one man’s vote in a congressional election is to be 
worth as much as another’s.” We further stated:

“It would defeat the principle solemnly embodied 
in the Great Compromise—equal representation in 
the House for equal numbers of people—for us to 
hold that, within the States, legislatures may draw 
the lines of congressional districts in such a way as 
to give some voters a greater voice in choosing a 
Congressman than others.” 37

We found further, in Wesberry, that “our Constitution’s 
plain objective” was that “of making equal repre-

37 376 U. S, at 14.
729-256 0-65-40
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sentation for equal numbers of people the fundamental 
goal . . . .” We concluded by stating:

“No right is more precious in a free country than 
that of having a voice in the election of those who 
make the laws under which, as good citizens, we 
must live. Other rights, even the most basic, are 
illusory if the right to vote is undermined. Our 
Constitution leaves no room for classification of 
people in a way that unnecessarily abridges this 
right.” 38

Gray and Wesberry are of course not dispositive of or 
directly controlling on our decision in these cases involv-
ing state legislative apportionment controversies. Ad-
mittedly, those decisions, in which we held that, in state-
wide and in congressional elections, one person’s vote 
must be counted equally with those of all other voters in 
a State, were based on different constitutional considera-
tions and were addressed to rather distinct problems. 
But neither are they wholly inapposite. Gray, though 
not determinative here since involving the weighting of 
votes in statewide elections, established the basic prin-
ciple of equality among voters within a State, and held 
that voters cannot be classified, constitutionally, on the 
basis of where they live, at least with respect to vot-
ing in statewide elections. And our decision in Wes-
berry was of course grounded on that language of the 
Constitution which prescribes that members of the Fed-
eral House of Representatives are to be chosen “by the 
People,” while attacks on state legislative apportionment 
schemes, such as that involved in the instant cases, are 
principally based on the Equal Protection Clause of 
the Fourteenth Amendment. Nevertheless, Wesberry 
clearly established that the fundamental principle of rep- 
sentative government in this country is one of equal 

38 Id., at 17-18.
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representation for equal numbers of people, without re-
gard to race, sex, economic status, or place of residence 
within a State. Our problem, then, is to ascertain, in the 
instant cases, whether there are any constitutionally cog-
nizable principles which would justify departures from 
the basic standard of equality among voters in the 
apportionment of seats in state legislatures.

III.
A predominant consideration in determining whether a 

State’s legislative apportionment scheme constitutes an 
invidious discrimination violative of rights asserted under 
the Equal Protection Clause is that the rights allegedly 
impaired are individual and personal in nature. As 
stated by the Court in United States v. Bathgate, 246 
U. S. 220, 227, “ [t]he right to vote is personal . . . .” 39 
While the result of a court decision in a state legislative 
apportionment controversy may be to require the re-
structuring of the geographical distribution of seats in a 
state legislature, the judicial focus must be concentrated 
upon ascertaining whether there has been any discrimi-
nation against certain of the State’s citizens which 
constitutes an impermissible impairment of their consti-
tutionally protected right to vote. Like Skinner v. Okla-
homa, 316 U. S. 535, such a case “touches a sensitive 
and important area of human rights,” and “involves one 
of the basic civil rights of man,” presenting questions of 
alleged “invidious discriminations . . . against groups or 
types of individuals in violation of the constitutional 
guaranty of just and equal laws.” 316 U. S., at 536, 541. 
Undoubtedly, the right of suffrage is a fundamental mat-

39 As stated by Mr . Just ice  Dou gl as , the rights sought to be 
vindicated in a suit challenging an apportionment scheme are “per-
sonal and individual,” South v. Peters, 339 U. S., at 280, and are 
“important political rights of the people,” MacDougall v. Green, 335 
U. S. 281, 288. (Doug la s , J., dissenting.)
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ter in a free and democratic society. Especially since the 
right to exercise the franchise in a free and unimpaired 
manner is preservative of other basic civil and political 
rights, any alleged infringement of the right of citizens 
to vote must be carefully and meticulously scrutinized. 
Almost a century ago, in Yick Wo v. Hopkins, 118 U. S. 
356, the Court referred to “the political franchise of 
voting” as “a fundamental political right, because pre-
servative of all rights.” 118 U. S., at 370.

Legislators represent people, not trees or acres. Legis-
lators are elected by voters, not farms or cities or eco-
nomic interests. As long as ours is a representative form 
of government, and our legislatures are those instruments 
of government elected directly by and directly representa-
tive of the people, the right to elect legislators in a free 
and unimpaired fashion is a bedrock of our political 
system. It could hardly be gainsaid that a constitutional 
claim had been asserted by an allegation that certain 
otherwise qualified voters had been entirely prohibited 
from voting for members of their state legislature. And, 
if a State should provide that the votes of citizens in one 
part of the State should be given two times, or five times, 
or 10 times the weight of votes of citizens in another part 
of the State, it could hardly be contended that the right 
to vote of those residing in the disfavored areas had not 
been effectively diluted. It would appear extraordinary 
to suggest that a State could be constitutionally per-
mitted to enact a law providing that certain of the State’s 
voters could vote two, five, or 10 times for their legisla-
tive representatives, while voters living elsewhere could 
vote only once. And it is inconceivable that a state law 
to the effect that, in counting votes for legislators, the 
votes of citizens in one part of the State would be multi-
plied by two, five, or 10, while the votes of persons in 
another area would be counted only at face value, could 
be constitutionally sustainable. Of course, the effect of 
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state legislative districting schemes which give the same 
number of representatives to unequal numbers of con-
stituents is identical.40 Overweighting and overvalua-
tion of the votes of those living here has the certain effect 
of dilution and undervaluation of the votes of those liv-
ing there. The resulting discrimination against those 
individual voters living in disfavored areas is easily 
demonstrable mathematically. Their right to vote is 
simply not the same right to vote as that of those living 
in a favored part of the State. Two, five, or 10 of them 
must vote before the effect of their voting is equivalent 
to that of their favored neighbor. Weighting the votes 
of citizens differently, by any method or means, merely 
because of where they happen to reside, hardly seems jus-
tifiable. One must be ever aware that the Constitution 
forbids “sophisticated as well as simple-minded modes of 
discrimination.” Lane v. Wilson, 307 U. S. 268, 275; 
Gomillion v. Lightfoot, 364 U. S. 339, 342. As we stated 
in Wesberry v. Sanders, supra:

“We do not believe that the Framers of the Con-
stitution intended to permit the same vote-diluting 
discrimination to be accomplished through the de-
vice of districts containing widely varied num-
bers of inhabitants. To say that a vote is worth 

40 As stated by Mr . Justi ce  Bla ck , dissenting, in Colegrove v. 
Green, 328 U. S. 549, 569-571:
“No one would deny that the equal protection clause would . . . pro-
hibit a law that would expressly give certain citizens a half-vote and 
others a full vote. . . . [T]he constitutionally guaranteed right to 
vote and the right to have one’s vote counted clearly imply the policy 
that state election systems, no matter what their form, should be 
designed to give approximately equal weight to each vote cast. . . . 
[A] state legislature cannot deny eligible voters the right to vote 
for Congressmen and the right to have their vote counted. It can 
no more destroy the effectiveness of their vote in part and no more 
accomplish this in the name of 'apportionment’ than under any other 
name.”
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more in one district than in another would . . . run 
counter to our fundamental ideas of democratic 
government . . . .”41

State legislatures are, historically, the fountainhead of 
representative government in this country. A number 
of them have their roots in colonial times, and substan-
tially antedate the creation of our Nation and our Fed-
eral Government. In fact, the first formal stirrings of 
American political independence are to be found, in large 
part, in the views and actions of several of the colonial 
legislative bodies. With the birth of our National Gov-
ernment, and the adoption and ratification of the Federal

41 376 U. S., at 8. See also id., at 17, quoting from James Wilson, 
a delegate to the Constitutional Convention and later an Associate 
Justice of this Court, who stated:
“[A] 11 elections ought to be equal. Elections are equal, when a given 
number of citizens, in one part of the state, choose as many repre-
sentatives, as are chosen by the same number of citizens, in any other 
part of the state. In this manner, the proportion of the representa-
tives and of the constituents will remain invariably the same.” 2 The 
Works of James Wilson (Andrews ed. 1896) 15.

And, as stated by Mr . Just ic e  Dou gl as , dissenting, in MacDougall 
v. Green, 335 U. S., at 288, 290:
“ [A] regulation . . . [which] discriminates against the residents of 
the populous counties of the state in favor of rural sections . . . 
lacks the equality to which the exercise of political rights is entitled 
under the Fourteenth Amendment.

“Free and honest elections are the very foundation of our repub-
lican form of government. . . . Discrimination against any group 
or class of citizens in the exercise of these constitutionally protected 
rights of citizenship deprives the electoral process of integrity. . . .

“None would deny that a state law giving some citizens twice the 
vote of other citizens in either the primary or general election would 
lack that equality which the Fourteenth Amendment guarantees. . . . 
The theme of the Constitution is equality among citizens in the exer-
cise of their political rights. The notion that one group can be 
granted greater voting strength than another is hostile to our 
standards for popular representative government.”
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Constitution, state legislatures retained a most important 
place in our Nation’s governmental structure. But rep-
resentative government is in essence self-government 
through the medium of elected representatives of the 
people, and each and every citizen has an inalienable 
right to full and effective participation in the political 
processes of his State’s legislative bodies. Most citizens 
can achieve this participation only as qualified voters 
through the election of legislators to represent them. 
Full and effective participation by all citizens in state 
government requires, therefore, that each citizen have an 
equally effective voice in the election of members of his 
state legislature. Modern and viable state government 
needs, and the Constitution demands, no less.

Logically, in a society ostensibly grounded on repre-
sentative government, it would seem reasonable that a 
majority of the people of a State could elect a majority 
of that State’s legislators. To conclude differently, and 
to sanction minority control of state legislative bodies, 
would appear to deny majority rights in a way that far 
surpasses any possible denial of minority rights that 
might otherwise be thought to result. Since legislatures 
are responsible for enacting laws by which all citizens are 
to be governed, they should be bodies which are col-
lectively responsive to the popular will. And the con-
cept of equal protection has been traditionally viewed 
as requiring the uniform treatment of persons standing 
in the same relation to the governmental action ques-
tioned or challenged. With respect to the allocation 
of legislative representation, all voters, as citizens of a 
State, stand in the same relation regardless of where 
they live. Any suggested criteria for the differentiation 
of citizens are insufficient to justify any discrimination, as 
to the w’eight of their votes, unless relevant to the permis-
sible purposes of legislative apportionment. Since the 
achieving of fair and effective representation for all citi-
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zens is concededly the basic aim of legislative apportion-
ment, we conclude that the Equal Protection Clause guar-
antees the opportunity for equal participation by all 
voters in the election of state legislators. Diluting the 
weight of votes because of place of residence impairs basic 
constitutional rights under the Fourteenth Amendment 
just as much as invidious discriminations based upon fac-
tors such as race, Brown v. Board of Education, 347 U. S. 
483, or economic status, Griffin v. Illinois, 351 U. S. 12, 
Douglas v. California, 372 U. S. 353. Our constitutional 
system amply provides for the protection of minorities 
by means other than giving them majority control of 
state legislatures. And the democratic ideals of equality 
and majority rule, which have served this Nation so well 
in the past, are hardly of any less significance for the pres-
ent and the future.

We are told that the matter of apportioning representa-
tion in a state legislature is a complex and many-faceted 
one. We are advised that States can rationally consider 
factors other than population in apportioning legislative 
representation. We are admonished not to restrict the 
power of the States to impose differing views as to politi-
cal philosophy on their citizens. We are cautioned about 
the dangers of entering into political thickets and mathe-
matical quagmires. Our answer is this: a denial of con-
stitutionally protected rights demands judicial protection ; 
our oath and our office require no less of us. As stated in 
Gomillion v. Lightfoot, supra:

“When a State exercises power wholly within the 
domain of state interest, it is insulated from federal 
judicial review. But such insulation is not carried 
over when state power is used as an instrument for 
circumventing a federally protected right.” 42

42 364 U. S., at 347.



REYNOLDS v. SIMS. 567

533 Opinion of the Court.

To the extent that a citizen’s right to vote is debased, he 
is that much less a citizen. The fact that an individual 
lives here or there is not a legitimate reason for over-
weighting or diluting the efficacy of his vote. The com-
plexions of societies and civilizations change, often with 
amazing rapidity. A nation once primarily rural in 
character becomes predominantly urban.43 Representa-
tion schemes once fair and equitable become archaic and 
outdated. But the basic principle of representative gov-
ernment remains, and must remain, unchanged—the 
weight of a citizen’s vote cannot be made to depend on 
where he lives. Population is, of necessity, the starting 
point for consideration and the controlling criterion for 
judgment in legislative apportionment controversies.44

43 Although legislative apportionment controversies are generally 
viewed as involving urban-rural conflicts, much evidence indicates 
that presently it is the fast-growing suburban areas which are 
probably the most seriously underrepresented in many of our state 
legislatures. And, while currently the thrust of state legislative mal-
apportionment results, in most States, in underrepresentation of urban 
and suburban areas, in earlier times cities were in fact overrepre-
sented in a number of States. In the early 19th century, certain of 
the seaboard cities in some of the Eastern and Southern States pos-
sessed and struggled to retain legislative representation dispropor-
tionate to population, and bitterly opposed according additional rep-
resentation to the growing inland areas. Conceivably, in some 
future time, urban areas might again be in a situation of attempting 
to acquire or retain legislative representation in excess of that to 
which, on a population basis, they are entitled. Malapportionment 
can, and has historically, run in various directions. However and 
whenever it does, it is constitutionally impermissible under the Equal 
Protection Clause.

44 The British experience in eradicating “rotten boroughs” is inter-
esting and enlightening. Parliamentary representation is now based 
on districts of substantially equal population, and periodic reappor-
tionment is accomplished through independent Boundary Commis-
sions. For a discussion of the experience and difficulties in Great 
Britain in achieving fair legislative representation, see Edwards, 
Theoretical and Comparative Aspects of Reapportionment and Re-



568 OCTOBER TERM, 1963.

Opinion of the Court. 377 U. S.

A citizen, a qualified voter, is no more nor no less so 
because he lives in the city or on the farm. This is the 
clear and strong command of our Constitution’s Equal 
Protection Clause. This is an essential part of the con-
cept of a government of laws and not men. This is at 
the heart of Lincoln’s vision of “government of the peo-
ple, by the people, [and] for the people.” The Equal Pro-
tection Clause demands no less than substantially equal 
state legislative representation for all citizens, of all places 
as well as of all races.

IV.
We hold that, as a basic constitutional standard, the 

Equal Protection Clause requires that the seats in both 
houses of a bicameral state legislature must be appor-
tioned on a population basis. Simply stated, an individ-
ual’s right to vote for state legislators is unconstitution-
ally impaired when its weight is in a substantial fashion 
diluted when compared with votes of citizens living in 
other parts of the State. Since, under neither the ex-
isting apportionment provisions nor either of the pro-
posed plans was either of the houses of the Alabama 
Legislature apportioned on a population basis, the Dis-
trict Court correctly held that all three of these schemes 
were constitutionally invalid. Furthermore, the existing 
apportionment, and also to a lesser extent the apportion-
ment under the Crawford-Webb Act, presented little 
more than crazy quilts, completely lacking in rationality, 
and could be found invalid on that basis alone.45 Al-

districting: With Reference to Baker v. Carr, 15 Vand. L. Rev. 1265, 
1275 (1962). See also the discussion in Baker v. Carr, 369 U. S., at 
302-307. (Frankfurter, J., dissenting.)

45 Under the existing scheme, Marshall County, with a 1960 popu-
lation of 48,018, Baldwin County, with 49,088, and Houston County, 
with 50,718, are each given only one seat in the Alabama House, while 
Bullock County, with only 13,462, Henry County, with 15,286, and 
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though the District Court presumably found the appor-
tionment of the Alabama House of Representatives under 
the 67-Senator Amendment to be acceptable, we conclude 
that the deviations from a strict population basis are too 
egregious to permit us to find that that body, under this 
proposed plan, was apportioned sufficiently on a popu-
lation basis so as to permit the arrangement to be con-
stitutionally sustained. Although about 43% of the 
State’s total population would be required to comprise 
districts which could elect a majority in that body, 
only 39 of the 106 House seats were actually to be 
distributed on a population basis, as each of Alabama’s 
67 counties was given at least one representative, and 
population-variance ratios of close to 5-to-l would have 
existed. While mathematical nicety is not a constitu-
tional requisite, one could hardly conclude that the Ala-
bama House, under the proposed constitutional amend-
ment, had been apportioned sufficiently on a population 
basis to be sustainable under the requirements of the 
Equal Protection Clause. And none of the other appor-
tionments of seats in either of the bodies of the Alabama 
Legislature, under the three plans considered by the Dis-
trict Court, came nearly as close to approaching the re-
quired constitutional standard as did that of the House 
of Representatives under the 67-Senator Amendment.

Legislative apportionment in Alabama is signally illus-
trative and symptomatic of the seriousness of this prob-
lem in a number of the States. At the time this 
litigation was commenced, there had been no reappor-

Lowndes County, with 15,417, are allotted two representatives each. 
And in the Alabama Senate, under the existing apportionment, a 
district comprising Lauderdale and Limestone Counties had a 1960 
population of 98,135, and another composed of Lee and Russell 
Counties had 96,105. Conversely, Lowndes County, with only 15,417, 
and Wilcox County, with 18,739, are nevertheless single-county sena-
torial districts given one Senate seat each. 
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tionment of seats in the Alabama Legislature for over 
60 years.46 Legislative inaction, coupled with the un-
availability of any political or judicial remedy,47 had 
resulted, with the passage of years, in the perpetuated 
scheme becoming little more than an irrational anach-
ronism. Consistent failure by the Alabama Legislature 
to comply with state constitutional requirements as to 
the frequency of reapportionment and the bases of legis-
lative representation resulted in a minority strangle hold 
on the State Legislature. Inequality of representation 
in one house added to the inequality in the other. With 
the crazy-quilt existing apportionment virtually con-
ceded to be invalid, the Alabama Legislature offered two 
proposed plans for consideration by the District Court, 
neither of which was to be effective until 1966 and neither 
of which provided for the apportionment of even one of 
the two houses on a population basis. We find that the 
court below did not err in holding that neither of these 
proposed reapportionment schemes, considered as a 
whole, “meets the necessary constitutional requirements.” 
And we conclude that the District Court acted properly 
in considering these two proposed plans, although neither 
was to become effective until the 1966 election and the 
proposed constitutional amendment was scheduled to be 
submitted to the State’s voters in November 1962.48 

46 An interesting pre-Baker discussion of the problem of legislative 
malapportionment in Alabama is provided in Comment, Alabama’s 
Unrepresentative Legislature, 14 Ala. L. Rev. 403 (1962).

47 See the cases cited and discussed in notes 4-5, supra, where the 
Alabama Supreme Court refused even to consider the granting of 
relief in suits challenging the validity of the apportionment of seats 
in the Alabama Legislature, although it stated that the legislature 
had failed to comply with the requirements of the State Constitution 
with respect to legislative reapportionment.

48 However, since the District Court found the proposed consti-
tutional amendment prospectively invalid, it was never in fact voted 
upon by the State’s electorate.
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Consideration by the court below of the two proposed 
plans was clearly necessary in determining whether the 
Alabama Legislature had acted effectively to correct the 
admittedly existing malapportionment, and in ascertain-
ing what sort of judicial relief, if any, should be afforded.

V.
Since neither of the houses of the Alabama Legislature, 

under any of the three plans considered by the District 
Court, was apportioned on a population basis, we would 
be justified in proceeding no further. However, one of 
the proposed plans, that contained in the so-called 
67-Senator Amendment, at least superficially resembles 
the scheme of legislative representation followed in the 
Federal Congress. Under this plan, each of Alabama’s 
67 counties is allotted one senator, and no counties are 
given more than one Senate seat. Arguably, this is 
analogous to the allocation of two Senate seats, in the 
Federal Congress, to each of the 50 States, regardless of 
population. Seats in the Alabama House, under the pro-
posed constitutional amendment, are distributed by giv-
ing each of the 67 counties at least one, with the remain-
ing 39 seats being allotted among the more populous 
counties on a population basis. This scheme, at least 
at first glance, appears to resemble that prescribed for the 
Federal House of Representatives, where the 435 seats 
are distributed among the States on a population basis, 
although each State, regardless of its population, is given 
at least one Congressman. Thus, although there are sub-
stantial differences in underlying rationale and result,49 

49 Resemblances between the system of representation in the Fed-
eral Congress and the apportionment scheme embodied in the 67- 
Senator Amendment appear to be more superficial than actual. Rep-
resentation in the Federal House of Representatives is apportioned 
by the Constitution among the States in conformity with population. 
While each State is guaranteed at least one seat in the House, as a
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the 67-Senator Amendment, as proposed by the Alabama 
Legislature, at least arguably presents for consideration 
a scheme analogous to that used for apportioning seats 
in Congress.

Much has been written since our decision in Baker v. 
Carr about the applicability of the so-called federal 
analogy to state legislative apportionment arrange-
ments.50 After considering the matter, the court below 
concluded that no conceivable analogy could be drawn 
between the federal scheme and the apportionment of 
seats in the Alabama Legislature under the proposed con-

feature of our unique federal system, only four States have less than 
1/435 of the country’s total population, under the 1960 census. Thus, 
only four seats in the Federal House are distributed on a basis other 
than strict population. In Alabama, on the other hand, 40 of the 
67 counties have less than 1/106 of the State’s total population. Thus, 
under the proposed amendment, over % of the total number of seats 
in the Alabama House would be distributed on a basis other than 
strict population. States with almost 50% of the Nation’s total 
population are required in order to elect a majority of the members 
of the Federal House, though unfair districting within some of the 
States presently reduces to about 42% the percentage of the country’s 
population which reside in districts electing individuals comprising a 
majority in the Federal House. Cf. Wesberry v. Sanders, supra, 
holding such congressional districting unconstitutional. Only about 
43% of the population of Alabama would live in districts which could 
elect a majority in the Alabama House, under the proposed consti-
tutional amendment. Thus, it could hardly be argued that the pro-
posed apportionment of the Alabama House was based on population 
in a way comparable to the apportionment of seats in the Federal 
House among the States.

50 For a thorough statement of the arguments against holding the 
so-called federal analogy applicable to state legislative apportionment 
matters, see, e.g., McKay, Reapportionment and the Federal Analogy 
(National Municipal League pamphlet 1962); McKay, The Federal 
Analogy and State Apportionment Standards, 38 Notre Dame Law. 
487 (1963). See also Merrill, Blazes for a Trail Through the Thicket 
of Reapportionment, 16 Okla. L. Rev. 59, 67-70 (1963). 
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stitutional amendment.51 We agree with the District 
Court, and find the federal analogy inapposite and irrel-
evant to state legislative districting schemes. Attempted 
reliance on the federal analogy appears often to be little 
more than an after-the-fact rationalization offered in de-
fense of maladjusted state apportionment arrangements. 
The original constitutions of 36 of our States provided 
that representation in both houses of the state legisla-
tures would be based completely, or predominantly, on 
population.52 And the Founding Fathers clearly had no 
intention of establishing a pattern or model for the appor-
tionment of seats in state legislatures when the system of 
representation in the Federal Congress was adopted.53 
Demonstrative of this is the fact that the Northwest 
Ordinance, adopted in the same year, 1787, as the Federal 
Constitution, provided for the apportionment of seats in 
territorial legislatures solely on the basis of population.54

51 208 F. Supp., at 438. See the discussion of the District Court’s 
holding as to the applicability of the federal analogy earlier in this 
opinion, supra, at 547-548.

52 Report of Advisory Commission on Intergovernmental Relations, 
Apportionment of State Legislatures 10-11, 35, 69 (1962).

53 Thomas Jefferson repeatedly denounced the inequality of repre-
sentation provided for under the 1776 Virginia Constitution and fre-
quently proposed changing the State Constitution to provide that 
both houses be apportioned on the basis of population. In 1816 he 
wrote that “a government is republican in proportion as every mem-
ber composing it has his equal voice in the direction of its con-
cerns ... by representatives chosen by himself . . . .” Letter to 
Samuel Kercheval, 10 Writings of Thomas Jefferson (Ford ed. 1899) 
38. And a few years later, in 1819, he stated: “Equal representation 
is so fundamental a principle in a true republic that no prejudice 
can justify its violation because the prejudices themselves cannot be 
justified.” Letter to William King, Jefferson Papers, Library of Con-
gress, Vol. 216, p. 38616.

54 Article II, § 14, of the Northwest Ordinance of 1787 stated quite 
specifically: “The inhabitants of the said territory shall always be 
entitled to the benefits ... of a proportionate representation of the 
people in the Legislature.”
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The system of representation in the two Houses of the 
Federal Congress is one ingrained in our Constitution, as 
part of the law of the land. It is one conceived out of 
compromise and concession indispensable to the estab-
lishment of our federal republic.55 Arising from unique 
historical circumstances, it is based on the consideration 
that in establishing our type of federalism a group of 
formerly independent States bound themselves together 
under one national government. Admittedly, the orig-
inal 13 States surrendered some of their sovereignty in 
agreeing to join together “to form a more perfect Union.” 
But at the heart of our constitutional system remains the 
concept of separate and distinct governmental entities 
which have delegated some, but not all, of their formerly 
held powers to the single national government. The fact 
that almost three-fourths of our present States were never 
in fact independently sovereign does not detract from our 
view that the so-called federal analogy is inapplicable as a 
sustaining precedent for state legislative apportionments. 
The developing history and growth of our republic can-
not cloud the fact that, at the time of the inception of 
the system of representation in the Federal Congress, a 
compromise between the larger and smaller States on this 
matter averted a deadlock in the Constitutional Conven-
tion which had threatened to abort the birth of our 
Nation. In rejecting an asserted analogy to the federal 
electoral college in Gray v. Sanders, supra, we stated:

“We think the analogies to the electoral college, to 
districting and redistricting, and to other phases of 
the problems of representation in state or federal 
legislatures or conventions are inapposite. The in-
clusion of the electoral college in the Constitution, as 
the result of specific historical concerns, validated 
the collegiate principle despite its inherent numeri-
cal inequality, but implied nothing about the use of

55 See the discussion in Wesberry v. Sanders, 376 U. S., at 9-14.
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an analogous system by a State in a statewide elec-
tion. No such specific accommodation of the latter 
was ever undertaken, and therefore no validation of 
its numerical inequality ensued.” 56

Political subdivisions of States—counties, cities, or 
whatever—never were and never have been considered as 
sovereign entities. Rather, they have been traditionally 
regarded as subordinate governmental instrumentalities 
created by the State to assist in the carrying out of state 
governmental functions. As stated by the Court in 
Hunter v. City of Pittsburgh, 207 U. S. 161, 178, these 
governmental units are “created as convenient agencies 
for exercising such of the governmental powers of the 
State as may be entrusted to them,” and the “number, 
nature and duration of the powers conferred upon 
[them] . . . and the territory over which they shall be 
exercised rests in the absolute discretion of the State.” 
The relationship of the States to the Federal Government 
could hardly be less analogous.

Thus, we conclude that the plan contained in the 
67-Senator Amendment for apportioning seats in the Ala-
bama Legislature cannot be sustained by recourse to the 
so-called federal analogy. Nor can any other inequitable 
state legislative apportionment scheme be justified on 
such an asserted basis. This does not necessarily mean 
that such a plan is irrational or involves something other 
than a “republican form of government.” We conclude 
simply that such a plan is impermissible for the States 
under the Equal Protection Clause, since perforce result-
ing, in virtually every case, in submergence of the equal-
population principle in at least one house of a state 
legislature.

Since we find the so-called federal analogy inapposite 
to a consideration of the constitutional validity of state 

56 372 U. 8.» at 378.
729-256 0-65-41
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legislative apportionment schemes, we necessarily hold 
that the Equal Protection Clause requires both houses of 
a state legislature to be apportioned on a population 
basis. The right of a citizen to equal representation and 
to have his vote weighted equally with those of all other 
citizens in the election of members of one house of a 
bicameral state legislature would amount to little if States 
could effectively submerge the equal-population principle 
in the apportionment of seats in the other house. If 
such a scheme were permissible, an individual citizen’s 
ability to exercise an effective voice in the only instru-
ment of state government directly representative of the 
people might be almost as effectively thwarted as if 
neither house were apportioned on a population basis. 
Deadlock between the two bodies might result in com-
promise and concession on some issues. But in all too 
many cases the more probable result would be frustration 
of the majority will through minority veto in the house 
not apportioned on a population basis, stemming directly 
from the failure to accord adequate overall legislative 
representation to all of the State’s citizens on a nondis- 
criminatory basis. In summary, we can perceive no con-
stitutional difference, with respect to the geographical 
distribution of state legislative representation, between 
the two houses of a bicameral state legislature.

We do not believe that the concept of bicameralism is 
rendered anachronistic and meaningless when the pre-
dominant basis of representation in the two state legis-
lative bodies is required to be the same—population. A 
prime reason for bicameralism, modernly considered, is to 
insure mature and deliberate consideration of, and to pre-
vent precipitate action on, proposed legislative measures. 
Simply because the controlling criterion for apportioning 
representation is required to be the same in both houses 
does not mean that there will be no differences in the 
composition and complexion of the two bodies. Different 
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constituencies can be represented in the two houses. One 
body could be composed of single-member districts while 
the other could have at least some multimember districts. 
The length of terms of the legislators in the separate 
bodies could differ. The numerical size of the two bodies 
could be made to differ, even significantly, and the geo-
graphical size of districts from which legislators are 
elected could also be made to differ. And apportionment 
in one house could be arranged so as to balance off minor 
inequities in the representation of certain areas in the 
other house. In summary, these and other factors could 
be, and are presently in many States, utilized to engender 
differing complexions and collective attitudes in the two 
bodies of a state legislature, although both are appor-
tioned substantially on a population basis.

VI.
By holding that as a federal constitutional requisite 

both houses of a state legislature must be apportioned 
on a population basis, we mean that the Equal Protection 
Clause requires that a State make an honest and good 
faith effort to construct districts, in both houses of its 
legislature, as nearly of equal population as is prac-
ticable. We realize that it is a practical impossibility to 
arrange legislative districts so that each one has an iden-
tical number of residents, or citizens, or voters. Mathe-
matical exactness or precision is hardly a workable 
constitutional requirement.57

In Wesberry v. Sanders, supra, the Court stated that 
congressional representation must be based on population 
as nearly as is practicable. In implementing the basic 
constitutional principle of representative government as 
enunciated by the Court in Wesberry—equality of popu-

57 As stated by the Court in Bain Peanut Co. v. Pinson, 282 U. S. 
499, 501, “We must remember that the machinery of government 
would not work if it were not allowed a little play in its joints.”



578 OCTOBER TERM, 1963.

Opinion of the Court. 377 U. S.

lation among districts—some distinctions may well be 
made between congressional and state legislative repre-
sentation. Since, almost invariably, there is a signifi-
cantly larger number of seats in state legislative bodies 
to be distributed within a State than congressional seats, 
it may be feasible to use political subdivision lines to a 
greater extent in establishing state legislative districts 
than in congressional districting while still affording ade-
quate representation to all parts of the State. To do so 
would be constitutionally valid, so long as the result-
ing apportionment was one based substantially on 
population and the equal-population principle was not 
diluted in any significant way. Somewhat more flexibility 
may therefore be constitutionally permissible with respect 
to state legislative apportionment than in congressional 
districting. Lower courts can and assuredly will work 
out more concrete and specific standards for evaluating 
state legislative apportionment schemes in the context of 
actual litigation. For the present, we deem it expedient 
not to attempt to spell out any precise constitutional 
tests. What is marginally permissible in one State may 
be unsatisfactory in another, depending on the particular 
circumstances of the case. Developing a body of doctrine 
on a case-by-case basis appears to us to provide the most 
satisfactory means of arriving at detailed constitutional 
requirements in the area of state legislative apportion-
ment. Cf. Slaughter-House Cases, 16 Wall. 36, 78-79. 
Thus, we proceed to state here only a few rather general 
considerations which appear to us to be relevant.

A State may legitimately desire to maintain the integ-
rity of various political subdivisions, insofar as possible, 
and provide for compact districts of contiguous territory 
in designing a legislative apportionment scheme. Valid 
considerations may underlie such aims. Indiscriminate 
districting, without any regard for political subdivision or 
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natural or historical boundary lines, may be little more 
than an open invitation to partisan gerrymandering. 
Single-member districts may be the rule in one State, 
while another State might desire to achieve some flexi-
bility by creating multimember 58 or floterial districts.59 
Whatever the means of accomplishment, the overriding 
objective must be substantial equality of population 
among the various districts, so that the vote of any citizen 
is approximately equal in weight to that of any other 
citizen in the State.

History indicates, however, that many States have de-
viated, to a greater or lesser degree, from the equal-popu-
lation principle in the apportionment of seats in at least 
one house of their legislatures.60 So long as the diver-
gences from a strict population standard are based on 
legitimate considerations incident to the effectuation of 
a rational state policy, some deviations from the equal-
population principle are constitutionally permissible with 
respect to the apportionment of seats in either or both 
of the two houses of a bicameral state legislature. But 
neither history alone,61 nor economic or other sorts of 

58 But cf. the discussion of some of the practical problems inherent 
in the use of multimember districts in Lucas v. Forty-Fourth Gen-
eral Assembly of Colorado, post, pp. 731-732, decided also this date.

59 See the discussion of the concept of floterial districts in Davis v. 
Mann, post, pp. 686-687, n. 2, decided also this date.

60 For a discussion of the formal apportionment formulae pre-
scribed for the allocation of seats in state legislatures, see Dixon, Ap-

| portionment Standards and Judicial Power, 38 Notre Dame Law. 
, 367, 398-400 (1963). See also The Book of the States 1962-1963,

58-62.
61 In rejecting a suggestion that the representation of the newer 

Western States in Congress should be limited so that it would never 
exceed that of the original States, the Constitutional Convention 
plainly indicated its view that history alone provided an unsatisfac-

I tory basis for differentiations relating to legislative representation. 
I See Wesberry v. Sanders, 376 U. S., at 14. Instead, the Northwest
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group interests, are permissible factors in attempting to 
justify disparities from population-based representation. 
Citizens, not history or economic interests, cast votes. 
Considerations of area alone provide an insufficient justi-
fication for deviations from the equal-population prin-
ciple. Again, people, not land or trees or pastures, vote. 
Modern developments and improvements in transporta-
tion and communications make rather hollow, in the mid- 
1960’s, most claims that deviations from population-based 
representation can validly be based solely on geographical 
considerations. Arguments for allowing such deviations in 
order to insure effective representation for sparsely settled 
areas and to prevent legislative districts from becoming 
so large that the availability of access of citizens to their 
representatives is impaired are today, for the most part, 
unconvincing.

A consideration that appears to be of more substance in 
justifying some deviations from population-based rep-
resentation in state legislatures is that of insuring some 
voice to political subdivisions, as political subdivisions. 
Several factors make more than insubstantial claims that 
a State can rationally consider according political subdi-
visions some independent representation in at least one 
body of the state legislature, as long as the basic standard 
of equality of population among districts is maintained. 
Local governmental entities are frequently charged with 
various responsibilities incident to the operation of 
state government. In many States much of the legis-
lature’s activity involves the enactment of so-called local

Ordinance of 1787, in explicitly providing for population-based rep-
resentation of those living in the Northwest Territory in their terri-
torial legislatures, clearly implied that, as early as the year of the 
birth of our federal system, the proper basis of legislative representa-
tion was regarded as being population. 
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legislation, directed only to the concerns of particular 
political subdivisions. And a State may legitimately 
desire to construct districts along political subdivision 
lines to deter the possibilities of gerrymandering. How-
ever, permitting deviations from population-based repre-
sentation does not mean that each local governmental 
unit or political subdivision can be given separate repre-
sentation, regardless of population. Carried too far, a 
scheme of giving at least one seat in one house to each 
political subdivision (for example, to each county) could 
easily result, in many States, in a total subversion of 
the equal-population principle in that legislative body.62 
This would be especially true in a State where the num-
ber of counties is large and many of them are sparsely 
populated, and the number of seats in the legislative body 
being apportioned does not significantly exceed the num-
ber of counties.63 Such a result, we conclude, would 
be constitutionally impermissible. And careful judicial 
scrutiny must of course be given, in evaluating state 
apportionment schemes, to the character as well as the 
degree of deviations from a strict population basis. But 
if, even as a result of a clearly rational state policy of 
according some legislative representation to political sub-
divisions, population is submerged as the controlling con-
sideration in the apportionment of seats in the particular 
legislative body, then the right of all of the State’s citizens 
to cast an effective and adequately weighted vote would 
be unconstitutionally impaired.

62 See McKay, Political Thickets and Crazy Quilts: Reapportion-
ment and Equal Protection, 61 Mich. L. Rev. 645, 698-699 (1963).

63 Determining the size of its legislative bodies is of course a mat- 
l ter within the discretion of each individual State. Nothing in this

opinion should be read as indicating that there are any federal con-
stitutional maximums or minimums on the size of state legislative 
bodies.
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VII.
One of the arguments frequently offered as a basis 

for upholding a State’s legislative apportionment ar-
rangement, despite substantial disparities from a popu-
lation basis in either or both houses, is grounded on con-
gressional approval, incident to admitting States into the 
Union, of state apportionment plans containing devia-
tions from the equal-population principle. Proponents 
of this argument contend that congressional approval of 
such schemes, despite their disparities from population-
based representation, indicates that such arrangements 
are plainly sufficient as establishing a “republican form 
of government.” As we stated in Baker v. Carr, some 
questions raised under the Guaranty Clause are nonjusti- 
ciable, where “political” in nature and where there is a 
clear absence of judicially manageable standards.64 Nev-
ertheless, it is not inconsistent with this view to hold that, 
despite congressional approval of state legislative appor-
tionment plans at the time of admission into the Union, 
even though deviating from the equal-population prin-
ciple here enunciated, the Equal Protection Clause can 
and does require more. And an apportionment scheme in 
which both houses are based on population can hardly be 
considered as failing to satisfy the Guaranty Clause re-
quirement. Congress presumably does not assume, in 
admitting States into the Union, to pass on all constitu-
tional questions relating to the character of state govern-
mental organization. In any event, congressional ap-
proval, however well-considered, could hardly validate an 
unconstitutional state legislative apportionment. Con-
gress simply lacks the constitutional power to insulate 
States from attack with respect to alleged deprivations of 
individual constitutional rights.

64 See 369 U. S., at 217-232, discussing the non justiciability of 
malapportionment claims asserted under the Guaranty Clause.
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VIII.
That the Equal Protection Clause requires that both 

houses of a state legislature be apportioned on a popula-
tion basis does not mean that States cannot adopt some 
reasonable plan for periodic revision of their apportion-
ment schemes. Decennial reapportionment appears to be 
a rational approach to readjustment of legislative repre-
sentation in order to take into account population shifts 
and growth. Reallocation of legislative seats every 10 
years coincides with the prescribed practice in 41 of the 
States,65 often honored more in the breach than the ob-
servance, however. Illustratively, the Alabama Consti-
tution requires decennial reapportionment, yet the last 
reapportionment of the Alabama Legislature, when this 
suit was brought, was in 1901. Limitations on the fre-
quency of reapportionment are justified by the need for 
stability and continuity in the organization of the legis-
lative system, although undoubtedly reapportioning no 
more frequently than every 10 years leads to some imbal-
ance in the population of districts toward the end of the 
decennial period and also to the development of resistance 
to change on the part of some incumbent legislators. In 
substance, we do not regard the Equal Protection Clause 
as requiring daily, monthly, annual or biennial reappor-
tionment, so long as a State has a reasonably conceived 
plan for periodic readjustment of legislative representa-
tion. While we do not intend to indicate that decennial 
reapportionment is a constitutional requisite, compliance 
with such an approach would clearly meet the minimal 

65 Report of Advisory Commission on Intergovernmental Relations, 
Apportionment of State Legislatures 56 (1962). Additionally, the 
constitutions of seven other States either require or permit reappor-
tionment of legislative representation more frequently than every 10 
years. See also The Book of the States 1962-1963, 58-62.
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requirements for maintaining a reasonably current scheme 
of legislative representation. And we do not mean to 
intimate that more frequent reapportionment would not 
be constitutionally permissible or practicably desirable. 
But if reapportionment were accomplished with less fre-
quency, it would assuredly be constitutionally suspect.

IX.
Although general provisions of the Alabama Constitu-

tion provide that the apportionment of seats in both 
houses of the Alabama Legislature should be on a popu-
lation basis, other more detailed provisions clearly make 
compliance with both sets of requirements impossible. 
With respect to the operation of the Equal Protection 
Clause, it makes no difference whether a State’s appor-
tionment scheme is embodied in its constitution or in 
statutory provisions. In those States where the alleged 
malapportionment has resulted from noncompliance with 
state constitutional provisions which, if complied with, 
would result in an apportionment valid under the Equal 
Protection Clause, the judicial task of providing effective 
relief would appear to be rather simple. We agree with 
the view of the District Court that state constitutional 
provisions should be deemed violative of the Federal 
Constitution only when validly asserted constitutional 
rights could not otherwise be protected and effectuated. 
Clearly, courts should attempt to accommodate the relief 
ordered to the apportionment provisions of state constitu-
tions insofar as is possible. But it is also quite clear that 
a state legislative apportionment scheme is no less viola-
tive of the Federal Constitution when it is based on state 
constitutional provisions which have been consistently 
complied with than when resulting from a noncompliance 
with state constitutional requirements. When there is 
an unavoidable conflict between the Federal and a State 
Constitution, the Supremacy Clause of course controls.
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X.
We do not consider here the difficult question of the 

proper remedial devices which federal courts should utilize 
in state legislative apportionment cases.66 Remedial tech-
niques in this new and developing area of the law will prob-
ably often differ with the circumstances of the challenged 
apportionment and a variety of local conditions. It is 
enough to say now that, once a State’s legislative appor-
tionment scheme has been found to be unconstitutional, 
it would be the unusual case in which a court would be 
justified in not taking appropriate action to insure that no 
further elections are conducted under the invalid plan. 
However, under certain circumstances, such as where an 
impending election is imminent and a State’s election 
machinery is already in progress, equitable considerations 
might justify a court in withholding the granting of 
immediately effective relief in a legislative apportionment 
case, even though the existing apportionment scheme was 
found invalid. In awarding or withholding immediate 
relief, a court is entitled to and should consider the prox-
imity of a forthcoming election and the mechanics and 
complexities of state election laws, and should act and 
rely upon general equitable principles. With respect to 
the timing of relief, a court can reasonably endeavor to 
avoid a disruption of the election process which might 
result from requiring precipitate changes that could make 
unreasonable or embarrassing demands on a State in 
adjusting to the requirements of the court’s decree. As 
stated by Mr . Justice  Dougla s , concurring in Baker 
v. Carr, “any relief accorded can be fashioned in the light 
of well-known principles of equity.” 67

66 Cf. Baker v. Carr, 369 U. S. 186, 198. See also 369 U. S., at 
250-251 (Dou gl as , J., concurring), and passages from Baker quoted 
in this opinion, supra, at 556, 557, and infra.

67 369 U. S., at 250.
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We feel that the District Court in this case acted in a 
most proper and commendable manner. It initially 
acted wisely in declining to stay the impending primary 
election in Alabama, and properly refrained from acting 
further until the Alabama Legislature had been given an 
opportunity to remedy the admitted discrepancies in the 
State’s legislative apportionment scheme, while initially 
stating some of its views to provide guidelines for legis-
lative action. And it correctly recognized that legisla-
tive reapportionment is primarily a matter for legisla-
tive consideration and determination, and that judicial 
relief becomes appropriate only when a legislature fails 
to reapportion according to federal constitutional requi-
sites in a timely fashion after having had an adequate 
opportunity to do so. Additionally, the court below 
acted with proper judicial restraint, after the Alabama 
Legislature had failed to act effectively in remedying 
the constitutional deficiencies in the State’s legislative 
apportionment scheme, in ordering its own temporary 
reapportionment plan into effect, at a time sufficiently 
early to permit the holding of elections pursuant to that 
plan without great difficulty, and in prescribing a plan 
admittedly provisional in purpose so as not to usurp the 
primary responsibility for reapportionment which rests 
with the legislature.

We find, therefore, that the action taken by the District 
Court in this case, in ordering into effect a reapportion-
ment of both houses of the Alabama Legislature for pur-
poses of the 1962 primary and general elections, by using 
the best parts of the two proposed plans which it had 
found, as a whole, to be invalid,68 was an appropriate and

68 Although the District Court indicated that the apportionment of 
the Alabama House under the 67-Senator Amendment was valid and 
acceptable, we of course reject that determination, which we regard 
as merely precatory and advisory since the court below found the
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well-considered exercise of judicial power. Admittedly, 
the lower court’s ordered plan was intended only as a 
temporary and provisional measure and the District 
Court correctly indicated that the plan was invalid as 
a permanent apportionment. In retaining jurisdiction 
while deferring a hearing on the issuance of a final injunc-
tion in order to give the provisionally reapportioned legis-
lature an opportunity to act effectively, the court below 
proceeded in a proper fashion. Since the District Court 
evinced its realization that its ordered reapportionment 
could not be sustained as the basis for conducting the 
1966 election of Alabama legislators, and avowedly in-
tends to take some further action should the reappor-
tioned Alabama Legislature fail to enact a constitu-
tionally valid, permanent apportionment scheme in the 
interim, we affirm the judgment below and remand the 
cases for further proceedings consistent with the views 
stated in this opinion.

It is so ordered.

Mr . Justice  Clark , concurring in the affirmance.
The Court goes much beyond the necessities of this 

case in laying down a new “equal population” principle 
for state legislative apportionment. This principle seems 
to be an offshoot of Gray v. Sanders, 372 U. S. 368, 381 
(1963), i. e., “one person, one vote,” modified by the 
“nearly as is practicable” admonition of Wesberry v. 
Sanders, 376 U. S. 1, 8 (1964).*  Whether “nearly as is 

overall plan, under the proposed constitutional amendment, to be 
unconstitutional. See 208 F. Supp., at 440-441. See the discussion 
earlier in this opinion, supra, at 568-569.

| incidentally, neither of these cases, upon which the Court bases 
its opinion, is apposite. Gray involved the use of Georgia’s county 
unit rule in the election of United States Senators and Wesberry was 
a congressional apportionment case.
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practicable” means “one person, one vote” qualified by 
“approximately equal” or “some deviations” or by the 
impossibility of “mathematical nicety” is not clear from 
the majority’s use of these vague and meaningless 
phrases. But whatever the standard, the Court applies 
it to each house of the State Legislature.

It seems to me that all that the Court need say in this 
case is that each plan considered by the trial court is “a 
crazy quilt,” clearly revealing invidious discrimination 
in each house of the Legislature and therefore violative of 
the Equal Protection Clause. See my concurring opinion 
in Baker v. Carr, 369 U. S. 186, 253-258 (1962).

I, therefore, do not reach the question of the so-called 
“federal analogy.” But in my view, if one house of the 
State Legislature meets the population standard, repre-
sentation in the other house might include some departure 
from it so as to take into account, on a rational basis, 
other factors in order to afford some representation to 
the various elements of the State. See my dissenting 
opinion in Lucas v. Forty-Fourth General Assembly of 
Colorado, post, p. 741, decided this date.

Mr . Justi ce  Stewart .
All of the parties have agreed with the District Court’s 

finding that legislative inaction for some 60 years in the 
face of growth and shifts in population has converted 
Alabama’s legislative apportionment plan enacted in 1901 
into one completely lacking in rationality. Accordingly, 
for the reasons stated in my dissenting opinion in Lucas 
v. Forty-Fourth General Assembly of Colorado, post, 
p. 744, I would affirm the judgment of the District Court 
holding that this apportionment violated the Equal 
Protection Clause.

I also agree with the Court that it was proper for the 
District Court, in framing a remedy, to adhere as closely 
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as practicable to the apportionments approved by the 
representatives of the people of Alabama, and to afford 
the State of Alabama full opportunity, consistent with 
the requirements of the Federal Constitution, to devise 
its own system of legislative apportionment.

Mr . Justic e Harlan , dissenting.*
In these cases the Court holds that seats in the legisla-

tures of six States 1 are apportioned in ways that violate 
the Federal Constitution. Under the Court’s ruling it is 
bound to follow that the legislatures in all but a few of 
the other 44 States will meet the same fate.* 1 2 These deci-
sions, with Wesberry v. Sanders, 376 U. S. 1, involving 
congressional districting by the States, and Gray v. Sand-
ers, 372 U. S. 368, relating to elections for statewide office, 
have the effect of placing basic aspects of state political 
systems under the pervasive overlordship of the federal 
judiciary. Once again,3 I must register my protest.

*[This opinion applies also to No. 20, WMCA, Inc., et al. v. 
Lomenzo, Secretary of State of New York, et al., post, p. 633; No. 
29, Maryland Committee for Fair Representation et al. v. Tawes, 
Governor, et al., post, p. 656; No. 69, Davis, Secretary, State Board 
of Elections, et al. v. Mann et al., post, p. 678; No. 307, Roman, 
Clerk, et al. v. Sincock et al., post, p. 695; and No. 508, Lucas et al. 
v. Forty-Fourth General Assembly of Colorado et al., post, p. 713.]

1 Alabama, Colorado, Delaware, Maryland, New York, Virginia.
2 In the Virginia case, Davis v. Mann, post, p. 678, the defendants 

introduced an exhibit prepared by the staff of the Bureau of Public 
Administration of the University of Virginia in which the Virginia 
Legislature, now held to be unconstitutionally apportioned, was 
ranked eighth among the 50 States in “representativeness,” with pop-
ulation taken as the basis of representation. The Court notes that 
before the end of 1962, litigation attacking the apportionment of 
state legislatures had been instituted in at least 34 States. Ante, p. 
556, note 30. See infra, pp. 610-611.

3 See Baker v. Carr, 369 U. S. 186, 330, and the dissenting opinion 
of Frankfurter, J., in which I joined, id., at 266; Gray v. Sanders, 
372 U. S. 368, 382; Wesberry v. Sanders, 376 U. S. 1, 20.
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Prelimi nary  Stat eme nt .
Today’s holding is that the Equal Protection Clause 

of the Fourteenth Amendment requires every State to 
structure its legislature so that all the members of each 
house represent substantially the same number of people; 
other factors may be given play only to the extent that 
they do not significantly encroach on this basic “popu-
lation” principle. Whatever may be thought of this 
holding as a piece of political ideology—and even on that 
score the political history and practices of this country 
from its earliest beginnings leave wide room for debate 
(see the dissenting opinion of Frankfurter, J., in Baker v. 
Carr, 369 U. S. 186, 266, 301-323)—I think it demon-
strable that the Fourteenth Amendment does not impose 
this political tenet on the States or authorize this Court 
to do so.

The Court’s constitutional discussion, found in its 
opinion in the Alabama cases (Nos. 23, 27, 41, ante, 
p. 533) and more particularly at pages 561-568 thereof, is 
remarkable (as, indeed, is that found in the separate opin-
ions of my Brothers Stewart  and Clark , ante, pp. 588, 
587) for its failure to address itself at all to the Four-
teenth Amendment as a whole or to the legislative 
history of the Amendment pertinent to the matter at 
hand. Stripped of aphorisms, the Court’s argument boils 
down to the assertion that appellees’ right to vote has 
been invidiously “debased” or “diluted” by systems of 
apportionment which entitle them to vote for fewer leg-
islators than other voters, an assertion which is tied to 
the Equal Protection Clause only by the constitutionally 
frail tautology that “equal” means “equal.”

Had the Court paused to probe more deeply into the 
matter, it would have found that the Equal Protection 
Clause was never intended to inhibit the States in choos-
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ing any democratic method they pleased for the appor-
tionment of their legislatures. This is shown by the lan-
guage of the Fourteenth Amendment taken as a whole, 
by the understanding of those who proposed and ratified 
it; and by the political practices of the States at the time 
the Amendment was adopted. It is confirmed by numer-
ous state and congressional actions since the adoption of 
the Fourteenth Amendment, and by the common under-
standing of the Amendment as evidenced by subsequent 
constitutional amendments and decisions of this Court 
before Baker n . Carr, supra, made an abrupt break with 
the past in 1962.

The failure of the Court to consider any of these mat-
ters cannot be excused or explained by any concept of 
“developing” constitutionalism. It is meaningless to 
speak of constitutional “development” when both the 
language and history of the controlling provisions of the 
Constitution are wholly ignored. Since it can, I think, 
be shown beyond doubt that state legislative apportion-
ments, as such, are wholly free of constitutional limita-
tions, save such as may be imposed by the Republican 
Form of Government Clause (Const., Art. IV, § 4),4 the 
Court’s action now bringing them within the purview of 
the Fourteenth Amendment amounts to nothing less 
than an exercise of the amending power by this Court.

So far as the Federal Constitution is concerned, the 
complaints in these cases should all have been dismissed 
below for failure to state a cause of action, because what

4 That clause, which manifestly has no bearing on the claims made 
in these cases, see V Elliot’s Debates on the Adoption of the Federal 
Constitution (1845), 332-333, could not in any event be the founda-
tion for judicial relief. Luther v. Borden, 7 How. 1, 42-44; Ohio 
ex rel. Bryant v. Akron Metropolitan Park District, 281 U. S. 74, 
79-80; Highland Farms Dairy, Inc., v. Agnew, 300 U. S. 608, 612. 
In Baker v. Carr, supra, at 227, the Court stated that reliance on 
the Republican Form of Government Clause “would be futile.”

729-256 0-65-42
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has been alleged or proved shows no violation of any 
constitutional right.

Before proceeding to my argument it should be ob-
served that nothing done in Baker v. Carr, supra, or in 
the two cases that followed in its wake, Gray v. Sanders 
and Wesberry v. Sanders, supra, from which the Court 
quotes at some length, forecloses the conclusion which 
I reach.

Baker decided only that claims such as those made here 
are within the competence of the federal courts to adjudi-
cate. Although the Court stated as its conclusion that 
the allegations of a denial of equal protection presented 
“a justiciable constitutional cause of action,” 369 U. S., 
at 237, it is evident from the Court’s opinion that it was 
concerned all but exclusively with justiciability and gave 
no serious attention to the question whether the Equal 
Protection Clause touches state legislative apportion-
ments.5 Neither the opinion of the Court nor any of the 
concurring opinions considered the relevant text of the 
Fourteenth Amendment or any of the historical materials 
bearing on that question. None of the materials was 
briefed or otherwise brought to the Court’s attention.6

5 It is fair to say that, beyond discussion of a large number of cases 
having no relevance to this question, the Court’s views on this sub-
ject were fully stated in the compass of a single sentence: “Judi-
cial standards under the Equal Protection Clause are well developed 
and familiar, and it has been open to courts since the enact-
ment of the Fourteenth Amendment to determine, if on the particular 
facts they must, that a discrimination reflects no policy, but simply 
arbitrary and capricious action.” 369 U. S., at 226.

Except perhaps for the “crazy quilt” doctrine of my Brother 
Cla rk , 369 U. S., at 251, nothing is added to this by any of the 
concurring opinions, id., at 241, 265.

6 The cryptic remands in Scholle v. Hare, 369 U. S. 429, and 
WMCA, Inc., v. Simon, 370 U. S. 190, on the authority of Baker, 
had nothing to say on the question now before the Court.
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In the Gray case the Court expressly laid aside the ap-
plicability to state legislative apportionments of the “one 
person, one vote” theory there found to require the strik-
ing down of the Georgia county unit system. See 372 
U. S., at 376, and the concurring opinion of Stewart , J., 
joined by Clark , J., id., at 381-382.

In Wesberry, involving congressional districting, the 
decision rested on Art. I, § 2, of the Constitution. The 
Court expressly did not reach the arguments put forward 
concerning the Equal Protection Clause. See 376 U. S., 
at 8, note 10.

Thus it seems abundantly clear that the Court is en-
tirely free to deal with the cases presently before it in 
light of materials now called to its attention for the first 
time. To these I now turn.

I.

A. The Language of the Fourteenth Amendment.

The Court relies exclusively on that portion of § 1 
of the Fourteenth Amendment which provides that no 
State shall “deny to any person within its jurisdiction 
the equal protection of the laws,” and disregards entirely 
the significance of § 2, which reads:

“Representatives shall be apportioned among the 
several States according to their respective numbers, 
counting the whole number of persons in each State, 
excluding Indians not taxed. But when the right to 
vote at any election for the choice of electors for 
President and Vice President of the United States, 
Representatives in Congress, the Executive and Judi-
cial officers of a State, or the members of the Legis-
lature thereof, is denied to any of the male inhab-
itants of such State, being twenty-one years of age, 
and citizens of the United States, or in any way 
abridged, except for participation in rebellion, or
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other crime, the basis of representation therein shall 
be reduced in the proportion which the number of 
such male citizens shall bear to the whole number 
of male citizens twenty-one years of age in such 
State.” (Emphasis added.)

The Amendment is a single text. It was introduced 
and discussed as such in the Reconstruction Committee,7 
which reported it to the Congress. It was discussed as 
a unit in Congress and proposed as a unit to the States,8 
which ratified it as a unit. A proposal to split up the 
Amendment and submit each section to the States as a 
separate amendment was rejected by the Senate.9 What-
ever one might take to be the application to these cases 
of the Equal Protection Clause if it stood alone, I am 
unable to understand the Court’s utter disregard of the 
second section which expressly recognizes the States’ 
power to deny “or in any way” abridge the right of their 
inhabitants to vote for “the members of the [State] Leg-
islature,” and its express provision of a remedy for such 
denial or abridgment. The comprehensive scope of the 
second section and its particular reference to the state 
legislatures preclude the suggestion that the first section 
was intended to have the result reached by the Court 
today. If indeed the words of the Fourteenth Amend-
ment speak for themselves, as the majority’s disregard 
of history seems to imply, they speak as clearly as may 
be against the construction which the majority puts on 
them. But we are not limited to the language of the 
Amendment itself.

7 See the Journal of the Committee, reprinted in Kendrick, The 
Journal of the Joint Committee of Fifteen on Reconstruction (1914), 
83-117.

8 See the debates in Congress, Cong. Globe, 39th Cong., 1st Sess., 
2459-3149, passim (1866) (hereafter Globe).

9 Globe 3040.
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B. Proposal and Ratification of the Amendment.
The history of the adoption of the Fourteenth Amend-

ment provides conclusive evidence that neither those who 
proposed nor those who ratified the Amendment believed 
that the Equal Protection Clause limited the power of 
the States to apportion their legislatures as they saw fit. 
Moreover, the history demonstrates that the intention to 
leave this power undisturbed was deliberate and was 
widely believed to be essential to the adoption of the 
Amendment.

(i) Proposal of the amendment in Congress.—A reso-
lution proposing what became the Fourteenth Amend-
ment was reported to both houses of Congress by the 
Reconstruction Committee of Fifteen on April 30, 1866,10 
The first two sections of the proposed amendment read:

“Sec . 1. No State shall make or enforce any law 
which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State 
deprive any person of life, liberty, or property with-
out due process of law; nor deny to any person 
within its jurisdiction the equal protection of the 
laws.

“Sec . 2. Representatives shall be apportioned 
among the several States which may be included 
within this Union, according to their respective num-
bers, counting the whole number of persons in each 
State, excluding Indians not taxed. But whenever, 
in any State, the elective franchise shall be denied to 
any portion of its male citizens not less than twenty- 
one years of age, or in any way abridged except for 
participation in rebellion or other crime, the basis 
of representation in such State shall be reduced in 
the proportion which the number of such male citi-

10 Globe 2265, 2286.
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zens shall bear to the whole number of male citizens 
not less than twenty-one years of age.” 11

In the House, Thaddeus Stevens introduced debate on 
the resolution on May 8. In his opening remarks, 
Stevens explained why he supported the resolution 
although it fell “far short” of his wishes:

“I believe it is all that can be obtained in the present 
state of public opinion. Not only Congress but the 
several States are to be consulted. Upon a careful 
survey of the whole ground, we did not believe that 
nineteen of the loyal States could be induced to ratify 
any proposition more stringent than this.” 11 12

In explanation of this belief, he asked the House to 
remember “that three months since, and more, the com-
mittee reported and the House adopted a proposed 
amendment fixing the basis of representation in such way 
as would surely have secured the enfranchisement of 
every citizen at no distant period,” but that proposal had 
been rejected by the Senate.13

He then explained the impact of the first section of 
the proposed Amendment, particularly the Equal Protec-
tion Clause.

“This amendment . . . allows Congress to correct 
the unjust legislation of the States, so far that the 

11 As reported in the House. Globe 2286. For prior versions of 
the Amendment in the Reconstruction Committee, see Kendrick, 
op. cit., supra, note 7, 83-117. The work of the Reconstruction Com-
mittee is discussed in Kendrick, supra, and Flack, The Adoption of 
the Fourteenth Amendment (1908), 55-139, passim.

12 Globe 2459.
13 Ibid. Stevens was referring to a proposed amendment to the 

Constitution which provided that “whenever the elective franchise 
shall be denied or abridged in any State on account of race or color, 
all persons therein of such race or color shall be excluded from the 
basis of representation.” Globe 535. It passed the House, id., at 
538, but did not muster the necessary two-thirds vote in the Senate, 
id., at 1289.
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law which operates upon one man shall operate 
equally upon all. Whatever law punishes a white 
man for a crime shall punish the black man precisely 
in the same way and to the same degree. Whatever 
law protects the white man shall afford ‘equal’ pro-
tection to the black man. Whatever means of re-
dress is afforded to one shall be afforded to all. 
Whatever law allows the white man to testify in 
court shall allow the man of color to do the same. 
These are great advantages over their present codes. 
Now different degrees of punishment are inflicted, 
not on account of the magnitude of the crime, but 
according to the color of the skin. Now color dis-
qualifies a man from testifying in courts, or being 
tried in the same way as white men. I need not 
enumerate these partial and oppressive laws. Un-
less the Constitution should restrain them those 
States will all, I fear, keep up this discrimination, 
and crush to death the hated freedmen.” 14

He turned next to the second section, which he said he 
considered “the most important in the article.” 15 Its 
effect, he said, was to fix “the basis of representation in 
Congress.”16 In unmistakable terms, he recognized the 
power of a State to withhold the right to vote:

“If any State shall exclude any of her adult male citi-
zens from the elective franchise, or abridge that right, 
she shall forfeit her right to representation in the 
same proportion. The effect of this provision will 
be either to compel the States to grant universal suf-
frage or so to shear them of their power as to keep 
them forever in a hopeless minority in the national 
Government, both legislative and executive.” 17

14 Globe 2459.
1 15 Ibid.

16 Ibid.
17 Ibid.
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Closing his discussion of the second section, he noted 
his dislike for the fact that it allowed “the States to 
discriminate [with respect to the right to vote] among 
the same class, and receive proportionate credit in 
representation.” 18

Toward the end of the debate three days later, Mr. 
Bingham, the author of the first section in the Recon-
struction Committee and its leading proponent,19 con-
cluded his discussion of it with the following:

“Allow me, Mr. Speaker, in passing, to say that 
this amendment takes from no State any right that 
ever pertained to it. No State ever had the right, 
under the forms of law or otherwise, to deny to any 
freeman the equal protection of the laws or to abridge 
the privileges or immunities of any citizen of the 
Republic, although many of them have assumed 
and exercised the power, and that without rem-
edy. The amendment does not give, as the second 
section shows, the power to Congress of regulating 
suffrage in the several States.” 20 (Emphasis added.)

He immediately continued:
“The second section excludes the conclusion that 

by the first section suffrage is subjected to congres-
sional law; save, indeed, with this exception, that as 
the right in the people of each State to a republican 
government and to choose their Representatives in 
Congress is of the guarantees of the Constitution, 
by this amendment a remedy might be given directly 
for a case supposed by Madison, where treason might 
change a State government from a republican to a 

18 Globe 2460.
19 Kendrick, op. cit., supra, note 7, 87, 106; Flack, op. cit., supra, 

note 11, 60-68, 71.
20 Globe 2542.
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despotic government, and thereby deny suffrage to 
the people.” 21 (Emphasis added.)

He stated at another point in his remarks:
“To be sure we all agree, and the great body of the 
people of this country agree, and the committee thus 
far in reporting measures of reconstruction agree, 
that the exercise of the elective franchise, though it 
be one of the privileges of a citizen of the Republic, 
is exclusively under the control of the States.”22 
(Emphasis added.)

In the three days of debate which separate the opening 
and closing remarks, both made by members of the Re-
construction Committee, every speaker on the resolution, 
with a single doubtful exception,23 assumed without ques-
tion that, as Mr. Bingham said, supra, “the second sec-
tion excludes the conclusion that by the first section 
suffrage is subjected to congressional law.” The assump-
tion was neither inadvertent nor silent. Much of the de-
bate concerned the change in the basis of representation 
effected by the second section, and the speakers stated 
repeatedly, in express terms or by unmistakable implica-
tion, that the States retained the power to regulate suf-
frage within their borders. Attached as Appendix A 
hereto are some of those statements. The resolution was 
adopted by the House without change on May 10.24

21 Ibid. It is evident from the context of the reference to a repub-
lican government that Bingham did not regard limitations on the 
right to vote or the denial of the vote to specified categories of 
individuals as violating the guarantee of a republican form of 
government.

22 Ibid.
23 Representative Rogers, who voted against the resolution, Globe 

2545, suggested that the right to vote might be covered by the 
Privileges and Immunities Clause. Globe 2538. But immediately 
thereafter he discussed the possibility that the Southern States might 
“refuse to allow the negroes to vote.” Ibid.

24 Globe 2545.



600 OCTOBER TERM, 1963.

Harl an , J., dissenting. 377 U. S.

Debate in the Senate began on May 23, and followed 
the same pattern. Speaking for the Senate Chairman of 
the Reconstruction Committee, who was ill, Senator 
Howard, also a member of the Committee, explained the 
meaning of the Equal Protection Clause as follows:

“The last two clauses of the first section of the 
amendment disable a State from depriving not 
merely a citizen of the United States, but any per-
son, whoever he may be, of life, liberty, or property 
without due process of law, or from denying to him 
the equal protection of the laws of the State. This 
abolishes all class legislation in the States and does 
away with the injustice of subjecting one caste of 
persons to a code not applicable to another. It pro-
hibits the hanging of a black man for a crime for 
which the white man is not to be hanged. It pro-
tects the black man in his fundamental rights as a 
citizen with the same shield which it throws over the 
white man. Is it not time, Mr. President, that we 
extend to the black man, I had almost called it the 
poor privilege of the equal protection of the law? . . .

“But, sir, the first section of the proposed amend-
ment does not give to either of these classes the right 
of voting. The right of suffrage is not, in law, one 
of the privileges or immunities thus secured by the 
Constitution. It is merely the creature of law. It 
has always been regarded in this country as the result 
of positive local law, not regarded as one of those 
fundamental rights lying at the basis of all society 
and without which a people cannot exist except as 
slaves, subject to a depotism [sic].”25 (Emphasis 
added.)

Discussing the second section, he expressed his regret 
that it did “not recognize the authority of the United 
States over the question of suffrage in the several States 

25 Globe 2766.
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at all . . . .” 26 He justified the limited purpose of the 
Amendment in this regard as follows:

“But, sir, it is not the question here what will we 
do; it is not the question what you, or I, or half a 
dozen other members of the Senate may prefer in 
respect to colored suffrage; it is not entirely the ques-
tion what measure we can pass through the two 
Houses; but the question really is, what will the 
Legislatures of the various States to whom these 
amendments are to be submitted do in the premises; 
what is it likely will meet the general approbation 
of the people who are to elect the Legislatures, three 
fourths of whom must ratify our propositions before 
they have the force of constitutional provisions?

“The committee were of opinion that the States 
are not yet prepared to sanction so fundamental a 
change as would be the concession of the right of 
suffrage to the colored race. We may as well state 
it plainly and fairly, so that there shall be no mis-
understanding on the subject. It was our opinion 
that three fourths of the States of this Union could 
not be induced to vote to grant the right of suffrage, 
even in any degree or under any restriction, to the 
colored race. . . .

“The second section leaves the right to regulate 
the elective franchise still with the States, and does 
not meddle with that right.” 27 (Emphasis added.) 

There was not in the Senate, as there had been in the 
House, a closing speech in explanation of the Amend-
ment. But because the Senate considered, and finally 
adopted, several changes in the first and second sections, 
even more attention was given to the problem of voting 
rights there than had been given in the House. In the

26 Ibid.
27 Ibid.
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Senate, it was fully understood by everyone that neither 
the first nor the second section interfered with the right 
of the States to regulate the elective franchise. Attached 
as Appendix B hereto are representative statements from 
the debates to that effect. After having changed the pro-
posed amendment to the form in which it was adopted, 
the Senate passed the resolution on June 8, 1866.28 As 
changed, it passed in the House on June 13.29

(ii) Ratification by the ‘Toyal” States.—Reports of 
the debates in the state legislatures on the ratification of 
the Fourteenth Amendment are not generally available.30 
There is, however, compelling indirect evidence. Of 
the 23 loyal States which ratified the Amendment before 
1870, five had constitutional provisions for apportion-
ment of at least one house of their respective legislatures 
which wholly disregarded the spread of population.31 

28 Globe 3042.
29 Globe 3149.
30 Such evidence as there is, mostly committee reports and mes-

sages to the legislatures from Governors of the States, is to the same 
effect as the evidence from the debates in the Congress. See Ark. 
House J. 288 (1866-1867); Fla. Sen. J. 8-10 (1866); Ind. House J. 
47-48, 50-51 (1867); Mass. Legis. Doc., House Doc. No. 149, 4-14, 
16-17, 23, 24, 25-26 (1867); Mo. Sen. J. 14 (1867); N. J. Sen. J. 7 
(Extra Sess. 1866); N. C. Sen. J. 96-97, 98-99 (1866-1867); Tenn. 
House J. 12-15 (1865-1866); Tenn. Sen. J. 8 (Extra Sess. 1866); 
Va. House J. & Doc., Doc. No. 1, 35 (1866-1867); Wis. Sen. J. 
33, 101-103 (1867). Contra: S. C. House J. 34 (1866); Tex. Sen. J. 
422 (1866 App.).

For an account of the proceedings in the state legislatures and 
citations to the proceedings, see Fairman, “Does the Fourteenth 
Amendment Incorporate the Bill of Rights?” 2 Stan. L. Rev. 5, 
81-126 (1949).

31 Conn. Const., 1818, Art. Third, § 3 (towns); N. H. Const., 1792, 
Part Second, § XXVI (direct taxes paid); N. J. Const., 1844, Art. 
IV, § II, cl. 1 (counties); R. I. Const., 1842, Art. VI, § 1 (towns and 
cities); Vt. Const., 1793, c. II, §7 (towns).

In none of these States was the other House apportioned strictly 
according to population. Conn. Const., 1818, Amend. II; N. H. 
Const., 1792, Part Second, §§IX-XI; N. J. Const., 1844, Art. IV, 
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Ten more had constitutional provisions which gave 
primary emphasis to population, but which applied 
also other principles, such as partial ratios and recogni-
tion of political subdivisions, which were intended to 
favor sparsely settled areas.32 Can it be seriously con-
tended that the legislatures of these States, almost two- 
thirds of those concerned, would have ratified an amend-
ment which might render their own States’ constitutions 
unconstitutional ?

Nor were these state constitutional provisions merely 
theoretical. In New Jersey, for example, Cape May 
County, with a population of 8,349, and Ocean County, 
with a population of 13,628, each elected one State Sen-
ator, as did Essex and Hudson Counties, with populations 
of 143,839 and 129,067, respectively.33 In the House, each 
county was entitled to one representative, which left 39 
seats to be apportioned according to population.34 Since 
there were 12 counties besides the two already mentioned 
which had populations over 30,000,35 it is evident that 
there were serious disproportions in the House also. In 

§ HI, cl. 1; R. I. Const., 1842, Art. V, § 1; Vt. Const., 1793, Amend. 
23.

32 Iowa Const., 1857, Art. HI, §35; Kan. Const., 1859, Art. 2, 
§2, Art. 10, §1; Me. Const., 1819, Art. IV-Part First, §3; Mich. 
Const., 1850, Art. IV, §3; Mo. Const., 1865, Art. IV, §2; N. Y. 
Const., 1846, Art. Ill, § A; Ohio Const., 1851, Art. XI, §§2-5; Pa. 
Const., 1838, Art. I, §§ 4, 6, 7, as amended; Tenn. Const., 1834, Art. 
II, § 5; W. Va. Const., 1861-1863, Art. IV, § 9.

33 Ninth Census of the United States, Statistics of Population 
(1872) (hereafter Census), 49. The population figures, here and 
hereafter, are for the year 1870, which presumably best reflect the 
figures for the years 1866-1870. Only the figures for 1860 were 
available at that time, of course, and they would have been used by 
anyone interested in population statistics. See, e. g., Globe 3028 
(remarks of Senator Johnson).

The method of apportionment is contained in N. J. Const., 1844, 
Art. IV, §11, cl. 1.

34 N. J. Const., 1844, Art. IV. §111, cl. 1. Census 49.
35 Ibid.
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New York, each of the 60 counties except Hamilton 
County was entitled to one of the 128 seats in the As-
sembly.36 This left 69 seats to be distributed among 
counties the populations of which ranged from 15,420 to 
942,292.37 With seven more counties having populations 
over 100,000 and 13 others having populations over 
50,000,38 the disproportion in the Assembly was neces-
sarily large. In Vermont, after each county had been 
allocated one Senator, there were 16 seats remaining to 
be distributed among the larger counties.39 The smallest 
county had a population of 4,082 ; the largest had a popu-
lation of 40,651 and there were 10 other counties with 
populations over 20,000.40

(iii) Ratification by the “reconstructed” States.— 
Each of the 10 “reconstructed” States was required to 
ratify the Fourteenth Amendment before it was read-
mitted to the Union.41 The Constitution of each was 
scrutinized in Congress.42 Debates over readmission 

36 N. Y. Const., 1846, Art. HI, §§ 2, 5. Census 50-51.
37 Ibid.
38 Ibid.
39 There were 14 counties, Census 67, each of which was entitled to 

at least one out of a total of 30 seats. Vt. Const., 1793, Amend. 23.
40 Census 67.
41 Act of Mar. 2, 1867, § 5, 14 Stat. 429. See also Act of June 

25, 1868, 15 Stat. 73, declaring that the States of North Carolina, 
South Carolina, Louisiana, Georgia, Alabama, and Florida, would be 
admitted to representation in Congress when their legislatures had 
ratified the Fourteenth Amendment. Other conditions were also 
imposed, including a requirement that Georgia nullify certain provi-
sions of its Constitution. Ibid. Arkansas, which had already rati-
fied the Fourteenth Amendment, was readmitted by Act of June 22, 
1868, 15 Stat. 72. Virginia was readmitted by Act of Jan. 26, 1870, 
16 Stat. 62; Mississippi by Act of Feb. 23, 1870, 16 Stat. 67; and 
Texas by Act of Mar. 30, 1870, 16 Stat. 80. Georgia was not finally 
readmitted until later, by Act of July 15, 1870, 16 Stat. 363.

42 Discussing the bill which eventuated in the Act of June 25, 1868, 
see note 41, supra, Thaddeus Stevens said:

“Now, sir, what is the particular question we are considering? Five 
or six States have had submitted to them the question of forming
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were extensive.43 In at least one instance, the problem 
of state legislative apportionment was expressly called to 
the attention of Congress. Objecting to the inclusion of 
Florida in the Act of June 25, 1868, Mr. Farnsworth 
stated on the floor of the House:

“I might refer to the apportionment of representa-
tives. By this constitution representatives in the 
Legislature of Florida are apportioned in such a 
manner as to give to the sparsely-populated portions 
of the State the control of the Legislature. The 
sparsely-populated parts of the State are those 
where there are very few negroes, the parts inhab-
ited by the white rebels, the men who, coming in 
from Georgia, Alabama, and other States, control 
the fortunes of their several counties. By this con-
stitution every county in that State is entitled to a 
representative. There are in that State counties 
that have not thirty registered voters ; yet, under this 
constitution, every one of those counties is entitled

constitutions for their own government. They have voluntarily 
[ formed such constitutions, under the direction of the Government of 

the United States. . . . They have sent us their constitutions. 
Those constitutions have been printed and laid before us. We have 

I looked at them; we have pronounced them republican in form; and 
I all we propose to require is that they shall remain so forever. Sub- 
I ject to this requirement, we are willing to admit them into the 
I Union.” Cong. Globe, 40th Cong., 2d Sess., 2465 (1868). See also 
I the remarks of Mr. Butler, infra, p. 606.
I The close attention given the various Constitutions is attested by 
I the Act of June 25, 1868, which conditioned Georgia’s readmission 
I on the deletion of “the first and third subdivisions of section seven- 
I teen of the fifth article of the constitution of said State, except the 
I proviso to the first subdivision . . . .” 15 Stat. 73. The sections 
I involved are printed in Sen. Ex. Doc. No. 57, 40th Cong., 2d Sess., 
I 14-15.

Compare United States v. Florida, 363 U. S. 121, 124-127.
I 43 See, e. g., Cong. Globe, 40th Cong., 2d Sess., 2412-2413, 2858- 
I 2860, 2861-2871, 2895-2900, 2901-2904, 2927-2935, 2963-2970, 
I 2998-3022,3023-3029 (1868).
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to a representative in the Legislature; while the pop-
ulous counties are entitled to only one representative 
each, with an additional representative for every 
thousand inhabitants.” 44

The response of Mr. Butler is particularly illuminating:

“All these arguments, all these statements, all the 
provisions of this constitution have been submitted 
to the Judiciary Committee of the Senate, and they 
have found the constitution republican and proper. 
This constitution has been submitted to the Senate, 
and they have found it republican and proper. It 
has been submitted to your own Committee on Re-
construction, and they have found it republican and 
proper, and have reported it to this House.” 45

The Constitutions of six of the 10 States contained pro-
visions departing substantially from the method of ap-
portionment now held to be required by the Amendment.46 
And, as in the North, the departures were as real in fact 
as in theory. In North Carolina, 90 of the 120 repre-
sentatives were apportioned among the counties without 
regard to population, leaving 30 seats to be distributed by 
numbers.47 Since there were seven counties with popu-
lations under 5,000 and 26 counties with populations over 
15,000, the disproportions must have been widespread and 
substantial.48 In South Carolina, Charleston, with a 
population of 88,863, elected two Senators; each of the 
other counties, with populations ranging from 10,269 to 

44 Cong. Globe, 40th Cong., 2d Sess., 3090-3091 (1868).
45 Id., at 3092.
46 Ala. Const., 1867, Art. VIII, §1; Fla. Const., 1868, Art. XIV; 

Ga. Const., 1868, Art. Ill, § 3, If 1; La. Const., 1868, Tit. II, Art. 20; 
N. C. Const., 1868, Art. II, §6; S. C. Const., 1868, Art. II, §§ 6, 8.

47 N. C. Const., 1868, Art. II, § 6. There were 90 counties. Census 
52-53.

48 Ibid.
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42,486, elected one Senator.49 In Florida, each of the 39 
counties was entitled to elect one Representative; no 
county was entitled to more than four.50 These prin-
ciples applied to Dade County, with a population of 85, 
and to Alachua County and Leon County, with popula-
tions of 17,328 and 15,236, respectively.51

It is incredible that Congress would have exacted rati-
fication of the Fourteenth Amendment as the price of 
readmission, would have studied the State Constitutions 
for compliance with the Amendment, and would then 
have disregarded violations of it.

The facts recited above show beyond any possible 
doubt:

(1) that Congress, with full awareness of and 
attention to the possibility that the States would 
not afford full equality in voting rights to all their 
citizens, nevertheless deliberately chose not to inter-
fere with the States’ plenary power in this regard 
when it proposed the Fourteenth Amendment;

(2) that Congress did not include in the Four-
teenth Amendment restrictions on the States’ power 
to control voting rights because it believed that if 
such restrictions were included, the Amendment 
would not be adopted; and

(3) that at least a substantial majority, if not all, 
of the States which ratified the Fourteenth Amend-
ment did not consider that in so doing, they were 
accepting limitations on their freedom, never before 
questioned, to regulate voting rights as they chose.

Even if one were to accept the majority’s belief that it 
is proper entirely to disregard the unmistakable implica-

49 S. C. Const., 1868, Art. II, §8; Census 60.
50 Fla. Const., 1868, Art. XIV.
51 Census 18-19.

729-256 0-65-43
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tions of the second section of the Amendment in constru-
ing the first section, one is confounded by its disregard 
of all this history. There is here none of the difficulty 
which may attend the application of basic principles 
to situations not contemplated or understood when 
the principles were framed. The problems which con-
cern the Court now were problems when the Amendment 
was adopted. By the deliberate choice of those re-
sponsible for the Amendment, it left those problems 
untouched.

C. After 1868.
The years following 1868, far from indicating a de-

veloping awareness of the applicability of the Four-
teenth Amendment to problems of apportionment, 
demonstrate precisely the reverse: that the States re-
tained and exercised the power independently to appor-
tion their legislatures. In its Constitutions of 1875 and 
1901, Alabama carried forward earlier provisions guar-
anteeing each county at least one representative and fix-
ing an upper limit to the number of seats in the House.52 
Florida’s Constitution of 1885 continued the guarantee of 
one representative for each county and reduced the max-
imum number of representatives per county from four to 
three.53 Georgia, in 1877, continued to favor the smaller 
counties.54 Louisiana, in 1879, guaranteed each parish 
at least one representative in the House.55 In 1890, Mis-
sissippi guaranteed each county one representative, estab-
lished a maximum number of representatives, and pro-
vided that specified groups of counties should each have 
approximately one-third of the seats in the House, what-

52 Ala. Const., 1875, Art. IX, §§ 2, 3; Ala. Const., 1901, Art. IX, 
§§ 198, 199.

53 Fla. Const., 1885, Art. VII, § 3.
54 Ga. Const., 1877, Art. HI, § HI.
55 La. Const., 1879, Art. 16.
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ever the spread of population.56 Missouri’s Constitution 
of 1875 gave each county one representative and other-
wise favored less populous areas.57 Montana’s original 
Constitution of 1889 apportioned the State Senate by 
counties.58 In 1877, New Hampshire amended its Con-
stitution’s provisions for apportionment, but continued to 
favor sparsely settled areas in the House and to appor-
tion seats in the Senate according to direct taxes paid;59 
the same was true of New Hampshire’s Constitution of 
1902.60

In 1894, New York adopted a Constitution the peculiar 
apportionment provisions of which were obviously in-
tended to prevent representation according to population: 
no county was allowed to have more than one-third of 
all the Senators, no two counties which were adjoining or 
“separated only by public waters” could have more than 
one-half of all the Senators, and whenever any county 
became entitled to more than three Senators, the total 
number of Senators was increased, thus preserving to the 
small counties their original number of seats.61 In addi-
tion, each county except Hamilton was guaranteed a seat 
in the Assembly.62 The North Carolina Constitution of 
1876 gave each county at least one representative and 
fixed a maximum number of representatives for the whole 
House.63 Oklahoma’s Constitution at the time of its ad-
mission to the Union (1907) favored small counties by 
the use of partial ratios and a maximum number of 
seats in the House; in addition, no county was per-
mitted to “take part” in the election of more than seven 

56 Miss. Const., 1890, Art. 13, § 256.
57 Mo. Const., 1875, Art. IV, § 2.
58 Mont. Const., 1889, Art. V, § 4, Art. VI, § 4.
59 N. H. Const., 1792, Part Second, §§ IX-XI, XXVI, as amended.
60 N. H. Const., 1902, Part Second, Arts. 9, 10, 25.
61N. Y. Const., 1894, Art. HI, § 4.
62 N. Y. Const., 1894, Art. HI, § 5.
63 N. C. Const., 1876, Art. II, § 5.
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representatives.64 Pennsylvania, in 1873, continued to 
guarantee each county one representative in the House.65 
The same was true of South Carolina’s Constitution of 
1895, which provided also that each county should elect 
one and only one Senator.66 Utah’s original Constitution 
of 1895 assured each county of one representative in the 
House.67 Wyoming, when it entered the Union in 1889, 
guaranteed each county at least one Senator and one 
representative.68

D. Today.
Since the Court now invalidates the legislative appor-

tionments in six States, and has so far upheld the 
apportionment in none, it is scarcely necessary to com-
ment on the situation in the States today, which is, of 
course, as fully contrary to the Court’s decision as is 
the record of every prior period in this Nation’s history. 
As of 1961, the Constitutions of all but 11 States, roughly 
20% of the total, recognized bases of apportionment other 
than geographic spread of population, and to some ex-
tent favored sparsely populated areas by a variety of 
devices, ranging from straight area representation or 
guaranteed minimum area representation to complicated 
schemes of the kind exemplified by the provisions of New 
York’s Constitution of 1894, still in effect until struck 
down by the Court today in No. 20, post, p. 633.69 Since 

64 Okla. Const., 1907, Art. V, § 10.
65 Pa. Const., 1873, Art. II, § 17.
66 S. C. Const., 1895, Art. Ill, §§ 4, 6.
67 Utah Const., 1895, Art. IX, § 4.
68 Wyo. Const., 1889, Art. HI, § 3.
69 A tabular presentation of constitutional provisions for appor-

tionment as of Nov. 1, 1961, appears in The Book of the States 
1962-1963, 58-62. Using this table, but disregarding some devia-
tions from a pure population base, the Advisory Commission on Inter-
governmental Relations states that there are 15 States in which the 
legislatures are apportioned solely according to population. Appor-
tionment of State Legislatures (1962), 12.
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Tennessee, which was the subject of Baker v. Carr, and 
Virginia, scrutinized and disapproved today in No. 69, 
post, p. 678, are among the 11 States whose own Constitu-
tions are sound from the standpoint of the Federal Con-
stitution as construed today, it is evident that the actual 
practice of the States is even more uniformly than their 
theory opposed to the Court’s view of what is constitu-
tionally permissible.

E. Other Factors.

In this summary of what the majority ignores, note 
should be taken of the Fifteenth and Nineteenth Amend-
ments. The former prohibited the States from denying 
or abridging the right to vote “on account of race, color, 
or previous condition of servitude.” The latter, certified 
as part of the Constitution in 1920, added sex to the pro-
hibited classifications. In Minor v. Happersett, 21 Wall. 
162, this Court considered the claim that the right of 
women to vote was protected by the Privileges and 
Immunities Clause of the Fourteenth Amendment. The 
Court’s discussion there of the significance of the Fif-
teenth Amendment is fully applicable here with respect 
to the Nineteenth Amendment as well.

“And still again, after the adoption of the four-
teenth amendment, it was deemed necessary to adopt 
a fifteenth, as follows: ‘The right of citizens of the 
United States to vote shall not be denied or abridged 
by the United States, or by any State, on account of 
race, color, or previous condition of servitude.’ The 
fourteenth amendment had already provided that no 
State should make or enforce any law which should 
abridge the privileges or immunities of citizens of 
the United States. If suffrage was one of these priv-
ileges or immunities, why amend the Constitution 
to prevent its being denied on account of race, &c.? 
Nothing is more evident than that the greater must 
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include the less, and if all were already protected why 
go through with the form of amending the Consti-
tution to protect a part?” Id., at 175.

In the present case, we can go still further. If consti-
tutional amendment was the only means by which all 
men and, later, women, could be guaranteed the right to 
vote at all, even for federal officers, how can it be that 
the far less obvious right to a particular kind of apportion-
ment of state legislatures—a right to which is opposed a 
far more plausible conflicting interest of the State than 
the interest which opposes the general right to vote—can 
be conferred by judicial construction of the Fourteenth 
Amendment? 70 Yet, unless one takes the highly im-
plausible view that the Fourteenth Amendment controls 
methods of apportionment but leaves the right to vote 
itself unprotected, the conclusion is inescapable that the 
Court has, for purposes of these cases, relegated the Fif-
teenth and Nineteenth Amendments to the same limbo 
of constitutional anachronisms to which the second sec-
tion of the Fourteenth Amendment has been assigned.

Mention should be made finally of the decisions of this 
Court which are disregarded or, more accurately, silently 
overruled today. Minor v. Happersett, supra, in which 
the Court held that the Fourteenth Amendment did not 

70 Compare the Court’s statement in Guinn v. United States, 238 
U. S. 347, 362:

“. . . Beyond doubt the [Fifteenth] Amendment does not take away 
from the state governments in a general sense the power over suffrage 
which has belonged to those governments from the beginning and 
without the possession of which power the whole fabric upon which 
the division of state and national authority under the Constitution 
and the organization of both governments rest would be without 
support and both the authority of the nation and the State would 
fall to the ground. In fact, the very command of the Amendment 
recognizes the possession of the general power by the State, since the 
Amendment seeks to regulate its exercise as to the particular subject 
with which it deals.”
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confer the right to vote on anyone, has already been 
noted. Other cases are more directly in point. In Cole-
grove v. Barrett, 330 U. S. 804, this Court dismissed “for 
want of a substantial federal question” an appeal from 
the dismissal of a complaint alleging that the Illinois leg-
islative apportionment resulted in “gross inequality in 
voting power” and “gross and arbitrary and atrocious dis-
crimination in voting” which denied the plaintiffs equal 
protection of the laws.71 In Remmey v. Smith, 102 F. 
Supp. 708 (D. C. E. D. Pa.), a three-judge District Court 
dismissed a complaint alleging that the apportionment 
of the Pennsylvania Legislature deprived the plaintiffs 
of “constitutional rights guaranteed to them by the Four-
teenth Amendment.” Id., at 709. The District Court 
stated that it was aware that the plaintiffs’ allegations 
were “notoriously true” and that “the practical disen-
franchisement of qualified electors in certain of the elec-
tion districts in Philadelphia County is a matter of com-
mon knowledge.” Id., at 710. This Court dismissed the 
appeal “for the want of a substantial federal question.” 
342 U. S. 916.

In Kidd v. McCanless, 200 Tenn. 273, 292 S. W. 2d 40, 
the Supreme Court of Tennessee dismissed an action for 
a declaratory judgment that the Tennessee Apportion-
ment Act of 1901 was unconstitutional. The complaint 
alleged that “a minority of approximately 37% of the 
voting population of the State now elects and controls 
20 of the 33 members of the Senate; that a minority of 
40% of the voting population of the State now controls 
63 of the 99 members of the House of Representatives.” 
Id., at 276, 292 S. W. 2d, at 42. Without dissent, this 
Court granted the motion to dismiss the appeal. 352 
U. S. 920. In Radford v. Gary, 145 F. Supp. 541 
(D. C. W. D. Okla.), a three-judge District Court was

71 The quoted phrases are taken from the Jurisdictional Statement, 
pp. 13, 19.
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convened to consider “the complaint of the plaintiff to 
the effect that the existing apportionment statutes of 
the State of Oklahoma violate the plain mandate of the 
Oklahoma Constitution and operate to deprive him of the 
equal protection of the laws guaranteed by the Fourteenth 
Amendment to the Constitution of the United States.” 
Id., at 542. The plaintiff alleged that he was a resident 
and voter in the most populous county of the State, which 
had about 15% of the total population of the State but 
only about 2% of the seats in the State Senate and less 
than 4% of the seats in the House. The complaint re-
cited the unwillingness or inability of the branches of the 
state government to provide relief and alleged that there 
was no state remedy available. The District Court 
granted a motion to dismiss. This Court affirmed with-
out dissent. 352 U. S. 991.

Each of these recent cases is distinguished on some 
ground or other in Baker v. Carr. See 369 U. S., at 235- 
236. Their summary dispositions prevent consideration 
whether these after-the-fact distinctions are real or imagi-
nary. The fact remains, however, that between 1947 and 
1957, four cases raising issues precisely the same as those 
decided today were presented to the Court. Three were 
dismissed because the issues presented were thought in-
substantial and in the fourth the lower court’s dismissal 
was affirmed.72

I have tried to make the catalogue complete, yet to 
keep it within the manageable limits of a judicial opin-
ion. In my judgment, today’s decisions are refuted by 

72 In two early cases dealing with party primaries in Texas, the 
Court indicated that the Equal Protection Clause did afford some 
protection of the right to vote. Nixon v. Herndon, 273 U. S. 536; 
Nixon v. Condon, 286 U. S. 73. Before and after these cases, two 
cases dealing with the qualifications for electors in Oklahoma had 
gone off on the Fifteenth Amendment, Guinn v. United States, 238



REYNOLDS v. SIMS. 615

533 Har la n , J., dissenting.

the language of the Amendment which they construe and 
by the inference fairly to be drawn from subsequently 
enacted Amendments. They are unequivocally refuted 
by history and by consistent theory and practice from 
the time of the adoption of the Fourteenth Amendment 
until today.

II.
i The Court’s elaboration of its new “constitutional” 

doctrine indicates how far—and how unwisely—it has 
i strayed from the appropriate bounds of its authority. 

The consequence of today’s decision is that in all but the 
I handful of States which may already satisfy the new
| requirements the local District Court or, it may be, the
I state courts, are given blanket authority and the consti-
I tutional duty to supervise apportionment of the State
I Legislatures. It is difficult to imagine a more intolerable
I and inappropriate interference by the judiciary with the
I independent legislatures of the States.

In the Alabama cases (Nos. 23, 27, 41), the District 
I Court held invalid not only existing provisions of the 
I State Constitution—which this Court lightly dismisses 
I with a wave of the Supremacy Clause and the remark 

I U. S. 347; Lane v. Wilson, 307 U. S. 268. The rationale of the Texas 
I cases is almost certainly to be explained by the Court’s reluctance to 
I decide that party primaries were a part of the electoral process for
■ purposes of the Fifteenth Amendment. See Newberry v. United 
I States, 256 U. S. 232. Once that question was laid to rest in United
■ States v. Classic, 313 U. S. 299, the Court decided subsequent cases 
I involving Texas party primaries on the basis of the Fifteenth Amend-
■ ment. Smith v. Allwright, 321 U. S. 649; Terry v. Adams, 345 U. S. 
I 461.
■ The recent decision in Gomillion v. Lightfoot, 364 U. S. 339, that
■ a constitutional claim was stated by allegations that municipal lines
■ had been redrawn with the intention of depriving Negroes of the
■ right to vote in municipal elections was based on the Fifteenth
■ Amendment. Only one Justice, in a concurring opinion, relied on
■ the Equal Protection Clause of the Fourteenth Amendment. Id., at
■ 349.
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that “it makes no difference whether a State’s appor-
tionment scheme is embodied in its constitution or in 
statutory provisions,” ante, p. 584—but also a proposed 
amendment to the Alabama Constitution which had 
never been submitted to the voters of Alabama for rati-
fication, and “standby” legislation which was not to be-
come effective unless the amendment was rejected (or 
declared unconstitutional) and in no event before 1966. 
Sims v. Frink, 208 F. Supp. 431. See ante, pp. 543-551. 
Both of these measures had been adopted only nine days 
before,73 at an Extraordinary Session of the Alabama Leg-
islature, convened pursuant to what was very nearly a 
directive of the District Court, see Sims v. Frink, 205 F. 
Supp. 245, 248. The District Court formulated its own 
plan for the apportionment of the Alabama Legislature, 
by picking and choosing among the provisions of the 
legislative measures. 208 F. Supp., at 441-442. See 
ante, p. 552. Beyond that, the court warned the legis-
lature that there would be still further judicial reappor-
tionment unless the legislature, like it or not, undertook 
the task for itself. 208 F. Supp., at 442. This Court now 
states that the District Court acted in “a most proper 
and commendable manner,” ante, p. 586, and approves the 
District Court’s avowed intention of taking “some fur-
ther action” unless the State Legislature acts by 1966, 
ante, p. 587.

In the Maryland case (No. 29, post, p. 656), the State 
Legislature was called into Special Session and enacted 
a temporary reapportionment of the House of Delegates, 
under pressure from the state courts.74 Thereafter, the 

73 The measures were adopted on July 12, 1962. The District 
Court handed down its opinion on July 21, 1962.

74 In reversing an initial order of the Circuit Court for Anne 
Arundel County dismissing the plaintiffs’ complaint, the Maryland 
Court of Appeals directed the lower court to hear evidence on and 
determine the plaintiffs’ constitutional claims, and, if it found provi-
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Maryland Court of Appeals held that the Maryland Sen-
ate was constitutionally apportioned. Maryland Com-
mittee for Fair Representation v. Tawes, 229 Md. 406, 
184 A. 2d 715. This Court now holds that neither 
branch of the State Legislature meets constitutional re-
quirements. Post, p. 674. The Court presumes that since 
“the Maryland constitutional provisions relating to legis-
lative apportionment [are] hereby held unconstitutional, 
the Maryland Legislature . . . has the inherent power to 
enact at least temporary reapportionment legislation 
pending adoption of state constitutional provisions” 
which satisfy the Federal Constitution, id., at 675. On 
this premise, the Court concludes that the Maryland 
courts need not “feel obliged to take further affirmative 
action” now, but that “under no circumstances should 
the 1966 election of members of the Maryland Legisla-
ture be permitted to be conducted pursuant to the 
existing or any other unconstitutional plan.” Id., at 676.

In the Virginia case (No. 69, post, p. 678), the State 
Legislature in 1962 complied with the state constitutional 
requirement of regular reapportionment.75 Two days 
later, a complaint was filed in the District Court.76 
Eight months later, the legislative reapportionment was

sions of the Maryland Constitution to be invalid, to “declare that 
the Legislature has the power, if called into Special Session by the 
Governor and such action be deemed appropriate by it, to enact 
a bill reapportioning its membership for purposes of the November, 
1962, election.” Maryland Committee for Fair Representation v. 
Tawes, 228 Md. 412, 438-439, 180 A. 2d 656, 670. On remand, the 
opinion of the Circuit Court included such a declaration. The opin-
ion was filed on May 24, 1962. The Maryland Legislature, in 
Special Session, adopted the “emergency” measures now declared 
unconstitutional seven days later, on May 31, 1962.

75 The Virginia Constitution, Art. IV, § 43, requires that a reappor-
tionment be made every 10 years.

76 The 1962 reapportionment acts were approved on Apr. 7, 1962. 
The complaint was filed on Apr. 9, 1962.
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declared unconstitutional. Mann v. Davis, 213 F. Supp. 
577. The District Court gave the State Legislature two 
months within which to reapportion itself in special ses-
sion, under penalty of being reapportioned by the court.77 
Only a stay granted by a member of this Court slowed the 
process; 78 it is plain that no stay will be forthcoming in 
the future. The Virginia Legislature is to be given “an 
adequate opportunity to enact a valid plan”; but if it 
fails “to act promptly in remedying the constitutional 
defects in the State’s legislative apportionment plan,” the 
District Court is to “take further action.” Post, p. 693.

In Delaware (No. 307, post, p. 695), the District Court 
entered an order on July 25, 1962, which stayed proceed-
ings until August 7, 1962, “in the hope and expectation” 
that the General Assembly would take “some appropriate 
action” in the intervening 13 days. Sincock v. Terry, 
207 F. Supp. 205, 207. By way of prodding, presumably, 
the court noted that if no legislative action were taken 
and the court sustained the plaintiffs’ claim, “the present 
General Assembly and any subsequent General Assembly, 
the members of which were elected pursuant to Section 2 
of Article 2 [the challenged provisions of the Delaware 
Constitution], might be held not to be a de jure legisla-
ture and its legislative acts might be held invalid and 
unconstitutional.” Id., at 205-206. Five days later, on 
July 30, 1962, the General Assembly approved a pro-
posed amendment to the State Constitution. On August 
7, 1962, the District Court entered an order denying the 

77 The District Court handed down its opinion on Nov. 28, 1962, 
and gave the Virginia General Assembly until Jan. 31, 1963, “to enact 
appropriate reapportionment laws.” 213 F. Supp., at 585-586. The 
court stated that failing such action or an appeal to this Court, the 
plaintiffs might apply to it “for such further orders as may be 
required.” Id., at 586.

78 On Dec. 15, 1962, The  Chi ef  Just ice  granted a stay pending 
final disposition of the case in this Court.
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defendants’ motion to dismiss. The court said that it 
did not wish to substitute its judgment “for the collective 
wisdom of the General Assembly of Delaware,” but that 
“in the light of all the circumstances,” it had to proceed 
promptly. 210 F. Supp. 395, 396. On October 16, 1962, 
the court declined to enjoin the conduct of elections in 
November. 210 F. Supp. 396. The court went on to 
express its regret that the General Assembly had not 
adopted the court’s suggestion, see 207 F. Supp., at 206- 
207, that the Delaware Constitution be amended to make 
apportionment a statutory rather than a constitutional 
matter, so as to facilitate further changes in apportion-
ment which might be required. 210 F. Supp., at 401. In 
January 1963, the General Assembly again approved the 
proposed amendment of the apportionment provisions of 
the Delaware Constitution, which thereby became effec-
tive on January 17, 1963.79 Three months later, on April 
17, 1963, the District Court reached “the reluctant con-
clusion” that Art. II, § 2, of the Delaware Constitution 
was unconstitutional, with or without the 1963 amend-
ment. Sincock v. Duffy, 215 F. Supp. 169, 189. Ob-
serving that “the State of Delaware, the General 
Assembly, and this court all seem to be trapped in a kind 
of box of time,” id., at 191, the court gave the General 
Assembly until October 1, 1963, to adopt acceptable pro- 
visons for apportionment. On May 20, 1963, the Dis-
trict Court enjoined the defendants from conducting any 
elections, including the general election scheduled for 
November 1964, pursuant to the old or the new consti-
tutional provisions.80 This Court now approves all these 

79 The Delaware Constitution, Art. XVI, § 1, requires that amend-
ments be approved by the necessary two-thirds vote in two successive 
General Assemblies.

80 The District Court thus nailed the lid on the “box of time” 
in which everyone seemed to it “to be trapped.” The lid was tempo-
rarily opened a crack on June 27, 1963, when Mr . Just ice  Bre nn an
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proceedings, noting particularly that in allowing the 1962 
elections to go forward, “the District Court acted in a 
wise and temperate manner.” Post, p. 710.81

Records such as these in the cases decided today are 
sure to be duplicated in most of the other States if they 
have not been already. They present a jarring picture of 
courts threatening to take action in an area which they 
have no business entering, inevitably on the basis of po-
litical judgments which they are incompetent to make. 
They show legislatures of the States meeting in haste 
and deliberating and deciding in haste to avoid the threat 
of judicial interference. So far as I can tell, the Court’s 
only response to this unseemly state of affairs is ponderous 
insistence that “a denial of constitutionally protected 
rights demands judicial protection,” ante, p. 566. By thus 
refusing to recognize the bearing which a potential for 

granted a stay of the injunction until disposition of the case by this 
Court. Since the Court states that “the delay inherent in following 
the state constitutional prescription for approval of constitutional 
amendments by two successive General Assemblies cannot be allowed 
to result in an impermissible deprivation of appellees’ right to an 
adequate voice in the election of legislators to represent them,” post, 
p. 711, the lid has presumably been slammed shut again.

81 In New York and Colorado, this pattern of conduct has thus 
far been avoided. In the New York case (No. 20, post, p. 633), the 
District Court twice dismissed the complaint, once without reaching 
the merits, WMCA, Inc., v. Simon, 202 F. Supp. 741, and once, after 
this Court’s remand following Baker v. Carr, supra, 370 U. S. 190, on 
the merits, 208 F. Supp. 368. In the Colorado case (No. 508, post, 
p. 713), the District Court first declined to interfere with a forth-
coming election at which reapportionment measures were to be sub-
mitted to the voters, Lisco v. McNichols, 208 F. Supp. 471, and, 
after the election, upheld the apportionment provisions which had 
been adopted, 219 F. Supp. 922.

In view of the action which this Court now takes in both of these 
cases, there is little doubt that the legislatures of these two States 
will now be subjected to the same kind of pressures from the federal 
judiciary as have the other States.
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conflict of this kind may have on the question whether 
the claimed rights are in fact constitutionally entitled to 
judicial protection, the Court assumes, rather than sup-
ports, its conclusion.

It should by now be obvious that these cases do not 
mark the end of reapportionment problems in the courts, 

i Predictions once made that the courts would never have 
to face the problem of actually working out an apportion-
ment have proved false. This Court, however, continues 

I to avoid the consequences of its decisions, simply assuring 
I us that the lower courts “can and . . . will work out more
I concrete and specific standards,” ante, p. 578. Deeming
I it “expedient” not to spell out “precise constitutional 
I tests,” the Court contents itself with stating “only a few 
I rather general considerations.” Ibid.
I Generalities cannot obscure the cold truth that cases 
I of this type are not amenable to the development of judi-
I cial standards. No set of standards can guide a court
I which has to decide how many legislative districts a State
I shall have, or what the shape of the districts shall be, or
I where to draw a particular district line. No judicially
I manageable standard can determine whether a State
■ should have single-member districts or multimember dis-
I tricts or some combination of both. No such standard
I can control the balance between keeping up with popu-
I lation shifts and having stable districts. In all these re-
■ spects, the courts will be called upon to make particular
■ decisions with respect to which a principle of equally
■ populated districts will be of no assistance whatsoever.
H Quite obviously, there are limitless possibilities for dis-
H tricting consistent with such a principle. Nor can these
■ problems be avoided by judicial reliance on legislative
■ judgments so far as possible. Reshaping or combining
■ one or two districts, or modifying just a few district lines,
■ is no less a matter of choosing among many possible
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solutions, with varying political consequences, than reap-
portionment broadside.82

The Court ignores all this, saying only that “what is 
marginally permissible in one State may be unsatisfac-
tory in another, depending on the particular circumstances 
of the case,” ante, p. 578. It is well to remember that the 
product of today’s decisions will not be readjustment of a 
few districts in a few States which most glaringly depart 
from the principle of equally populated districts. It will 
be a redetermination, extensive in many cases, of legis-
lative districts in all but a few States.

Although the Court—necessarily, as I believe—provides 
only generalities in elaboration of its main thesis, its 
opinion nevertheless fully demonstrates how far removed 
these problems are from fields of judicial competence. 
Recognizing that “indiscriminate districting” is an invita-
tion to “partisan gerrymandering,” ante, pp. 578-579, the 
Court nevertheless excludes virtually every basis for the 
formation of electoral districts other than “indiscriminate 
districting.” In one or another of today’s opinions, the 
Court declares it unconstitutional for a State to give 
effective consideration to any of the following in estab-
lishing legislative districts:

(1) history; 83
(2) “economic or other sorts of group interests”; 84
(3) area;85
(4) geographical considerations; 86
(5) a desire “to insure effective representation for 

sparsely settled areas”; 87

82 It is not mere fancy to suppose that in order to avoid problems 
of this sort, the Court may one day be tempted to hold that all state 
legislators must be elected in statewide elections.

83 Ante, p. 579.
84 Ante, pp. 579-580.
85 Ante, p. 580.
86 Ibid.
87 Ibid.
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(6) “availability of access of citizens to their rep-
resentatives”; 88

(7) theories of bicameralism (except those ap-
proved by the Court);89

(8) occupation; 90
(9) “an attempt to balance urban and rural 

power.” 91
(10) the preference of a majority of voters in the 

State.92
So far as presently appears, the only factor which a State 
may consider, apart from numbers, is political subdivi-
sions. But even “a clearly rational state policy” recog-
nizing this factor is unconstitutional if “population is 
submerged as the controlling consideration . . . .” 93 94

I know of no principle of logic or practical or theoretical 
politics, still less any constitutional principle, which estab-
lishes all or any of these exclusions. Certain it is that the 
Court’s opinion does not establish them. So far as the 
Court says anything at all on this score, it says only that 
“legislators represent people, not trees or acres,” ante, p. 
562; that “citizens, not history or economic interests, cast 
votes,” ante, p. 580; that “people, not land or trees or pas-
tures, vote,” ibid?*  All this may be conceded. But it is 
surely equally obvious, and, in the context of elections, 
more meaningful to note that people are not ciphers and 
that legislators can represent their electors only by speak-

88 Ibid.
89 Ante, pp. 576-577.
90 Davis v. Mann, post, p. 691.
91 Id., at 692.
92 Lucas v. Forty-Fourth General Assembly, post, p. 736.
93 Ante, p. 581.
94 The Court does note that, in view of modern developments in 

transportation and communication, it finds “unconvincing” arguments 
based on a desire to insure representation of sparsely settled areas 
or to avoid districts so large that voters’ access to their representa-
tives is impaired. Ante, p. 580.

729-25 6 0-65 -44
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ing for their interests—economic, social, political—many 
of which do reflect the place where the electors live. The 
Court does not establish, or indeed even attempt to make 
a case for the proposition that conflicting interests within 
a State can only be adjusted by disregarding them when 
voters are grouped for purposes of representation.

Conclus ion .
With these cases the Court approaches the end of the 

third round set in motion by the complaint filed in Baker 
v. Carr. What is done today deepens my conviction 
that judicial entry into this realm is profoundly ill- 
advised and constitutionally impermissible. As I have 
said before, Wesberry v. Sanders, supra, at 48, I believe 
that the vitality of our political system, on which in the 
last analysis all else depends, is weakened by reliance on 
the judiciary for political reform; in time a complacent 
body politic may result.

These decisions also cut deeply into the fabric of our 
federalism. What must follow from them may eventually 
appear to be the product of state legislatures. Neverthe-
less, no thinking person can fail to recognize that the after-
math of these cases, however desirable it may be thought 
in itself, will have been achieved at the cost of a radical 
alteration in the relationship between the States and the 
Federal Government, more particularly the Federal Judi-
ciary. Only one who has an overbearing impatience with 
the federal system and its political processes will believe 
that that cost was not too high or was inevitable.

Finally, these decisions give support to a current mis*  
taken view of the Constitution and the constitutional 
function of this Court. This view, in a nutshell, is that 
every major social ill in this country can find its cure 
in some constitutional “principle,” and that this Court 
should “take the lead” in promoting reform when other 
branches of government fail to act. The Constitution is 
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not a panacea for every blot upon the public welfare, nor 
should this Court, ordained as a judicial body, be thought 
of as a general haven for reform movements. The Con-
stitution is an instrument of government, fundamental to 
which is the premise that in a diffusion of governmental 
authority lies the greatest promise that this Nation will 
realize liberty for all its citizens. This Court, limited in 
function in accordance with that premise, does not serve 
its high purpose when it exceeds its authority, even to 
satisfy justified impatience with the slow workings of the 
political process. For when, in the name of constitu-
tional interpretation, the Court adds something to the 
Constitution that was deliberately excluded from it, the 
Court in reality substitutes its view of what should be so 
for the amending process.

I dissent in each of these cases, believing that in none 
of them have the plaintiffs stated a cause of action. To 
the extent that Baker v. Carr, expressly or by implication, 
went beyond a discussion of jurisdictional doctrines inde-
pendent of the substantive issues involved here, it should 
be limited to what it in fact was: an experiment in ven-
turesome constitutionalism. I would reverse the judg-
ments of the District Courts in Nos. 23, 27, and 41 
(Alabama), No. 69 (Virginia), and No. 307 (Delaware), 
and remand with directions to dismiss the complaints. 
I would affirm the judgments of the District Courts in 
No. 20 (New York), and No. 508 (Colorado), and of 
the Court of Appeals of Maryland in No. 29.

APPENDIX A TO OPINION OF MR. JUSTICE 
HARLAN, DISSENTING.

Statements made in the House of Representatives 
during the debate on the resolution proposing the 
Fourteenth Amendment.*

*A11 page references are to Cong. Globe, 39th Cong., 1st Sess. 
(1866).
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“As the nearest approach to justice which we are 
likely to be able to make, I approve of the second 
section that bases representation upon voters.” 2463 
(Mr. Garfield).

“Would it not be a most unprecedented thing that 
when this [former slave] population are not per-
mitted where they reside to enter into the basis of 
representation in their own State, we should receive 
it as an element of representation here; that when 
they will not count them in apportioning their own 
legislative districts, we are to count them as five 
fifths (no longer as three fifths, for that is out of the 
question) as soon as you make a new apportion-
ment?” 2464—2465 (Mr. Thayer).

“The second section of the amendment is osten-
sibly intended to remedy a supposed inequality in 
the basis of representation. The real object is to 
reduce the number of southern representatives in 
Congress and in the Electoral College; and also to 
operate as a standing inducement to negro suffrage.” 
2467 (Mr. Boyer).

“Shall the pardoned rebels of the South include in 
the basis of representation four million people to 
whom they deny political rights, and to no one of 
whom is allowed a vote in the selection of a Repre-
sentative?” 2468 (Mr. Kelley).

“I shall, Mr. Speaker, vote for this amendment; 
not because I approve it. Could I have controlled 
the report of the committee of fifteen, it would have 
proposed to give the right of suffrage to every loyal 
man in the country.” 2469 (Mr. Kelley).

“But I will ask, why should not the representation 
of the States be limited as the States themselves 
limit suffrage? ... If the negroes of the South are
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not to be counted as a political element in the gov-
ernment of the South in the States, why should they 
be counted as a political element in the government 
of the country in the Union?” 2498 (Mr. Broomall). 
“It is now proposed to base representation upon suf-
frage, upon the number of voters, instead of upon 
the aggregate population in every State of the 
Union.” 2502 (Mr. Raymond).
“We admit equality of representation based upon the 
exercise of the elective franchise by the people. The 
proposition in the matter of suffrage falls short of 
what I desire, but so far as it goes it tends to the 
equalization of the inequality at present existing; 
and while I demand and shall continue to demand 
the franchise for all loyal male citizens of this coun-
try—and I cannot but admit the possibility that ulti-
mately those eleven States may be restored to rep-
resentative power without the right of franchise be-
ing conferred upon the colored people—I should feel 
myself doubly humiliated and disgraced, and crim-
inal even, if I hesitated to do what I can for a 
proposition which equalizes representation.” 2508 
(Mr. Boutwell).
“Now, conceding to each State the right to regulate 
the right of suffrage, they ought not to have a repre-
sentation for male citizens not less than twenty-one 
years of age, whether white or black, who are de-
prived of the exercise of suffrage. This amendment 
will settle the complication in regard to suffrage and 
representation, leaving each State to regulate that 
for itself, so that it will be for it to decide whether 
or not it shall have a representation for all its male 
citizens not less than twenty-one years of age.” 
2510 (Mr. Miller).
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“Manifestly no State should have its basis of 
national representation enlarged by reason of a por-
tion of citizens within its borders to which the elec-
tive franchise is denied. If political power shall be 
lost because of such denial, not imposed because of 
participation in rebellion or other crime, it is to be 
hoped that political interests may work in the line 
of justice, and that the end will be the impartial en-
franchisement of all citizens not disqualified by crime. 
Whether that end shall be attained or not, this will 
be secured: that the measure of political power of 
any State shall be determined by that portion of its 
citizens which can speak and act at the polls, and 
shall not be enlarged because of the residence within 
the State of portions of its citizens denied the right 
of franchise. So much for the second section of the 
amendment. It is not all that I wish and would 
demand; but odious inequalities are removed by it 
and representation will be equalized, and the political 
rights of all citizens will under its operation be, as 
we believe, ultimately recognized and admitted.” 
2511 (Mr. Eliot).

“I have no doubt that the Government of the 
United States has full power to extend the elective 
franchise to the colored population of the insurgent 
States. I mean authority; I said power. I have 
no doubt that the Government of the United States 
has authority to do this under the Constitution; but 
I do not think they have the power. The distinc-
tion I make between authority and power is this: 
we have, in the nature of our Government, the right 
to do it; but the public opinion of the country is 
such at this precise moment as to make it impossible 
we should do it. It was therefore most wise on the 
part of the committee on reconstruction to waive this 
matter in deference to public opinion. The situa-
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tion of opinion in these States compels us to look to 
other means to protect the Government against the 
enemy.” 2532 (Mr. Banks).
“If you deny to any portion of the loyal citizens of 
your State the right to vote for Representatives you 
shall not assume to represent them, and, as you have 
done for so long a time, misrepresent and oppress 
them. This is a step in the right direction; and al-
though I should prefer to see incorporated into the 
Constitution a guarantee of universal suffrage, as 
we cannot get the required two thirds for that, I 
cordially support this proposition as the next best.” 
2539-2540 (Mr. Farnsworth).

APPENDIX B TO OPINION OF MR. JUSTICE 
HARLAN, DISSENTING.

Statements made in the Senate during the debate on 
the resolution proposing the Fourteenth Amendment.*

“The second section of the constitutional amend-
ment proposed by the committee can be justified 
upon no other theory than that the negroes ought to 
vote; and negro suffrage must be vindicated before 
the people in sustaining that section, for it does not 
exclude the non-voting population of the North, 
because it is admitted that there is no wrong in ex-
cluding from suffrage aliens, females, and minors. 
But we say, if the negro is excluded from suffrage 
he shall also be excluded from the basis of representa-
tion. Why this inequality? Why this injustice? 
For injustice it would be unless there be some good 
reason for this discrimination against the South in 
excluding her non-voting population from the basis

*A11 page references are to Cong. Globe, 39th Cong., 1st Sess. 
(1866).
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of representation. The only defense that we can 
make to this apparent injustice is that the South 
commits an outrage upon human rights when she 
denies the ballot to the blacks, and we will not 
allow her to take advantage of her own wrong, or 
profit by this outrage. Does any one suppose it pos-
sible to avoid this plain issue before the people? For 
if they will sustain you in reducing the representa-
tion of the South because she does not allow the 
negro to vote, they will do so because they think 
it is wrong to disfranchise him.” 2800 (Senator 
Stewart).
“It [the second section of the proposed amendment] 
relieves him [the Negro] from misrepresentation in 
Congress by denying him any representation what-
ever.” 2801 (Senator Stewart):
“But I will again venture the opinion that it [the 
second section] means as if it read thus: no State 
shall be allowed a representation on a colored popu-
lation unless the right of voting is given to the 
negroes—presenting to the States the alternative of 
loss of representation or the enfranchisement of the 
negroes, and their political equality.” 2939 (Senator 
Hendricks).
“I should be much better satisfied if the right of suf-
frage had been given at once to the more intelligent 
of them [the Negroes] and such as had served in our 
Army. But it is believed by wiser ones than myself 
that this amendment will very soon produce some 
grant of suffrage to them, and that the craving for 
political power will ere long give them universal suf-
frage. . . . Believing that this amendment prob-
ably goes as far in favor of suffrage to the negro as is 
practicable to accomplish now, and hoping it may in
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the end accomplish all I desire in this respect, I 
shall vote for its adoption, although I should be glad 
to go further.” 2963-2964 (Senator Poland).
“What is to be the operation of this amendment? 
Just this: your whip is held over Pennsylvania, and 
you say to her that she must either allow her negroes 
to vote or have one member of Congress less.” 2987 
(Senator Cowan).
“Now, sir, in all the States—certainly in mine, and 
no doubt in all—there are local as contradistinguished 
from State elections. There are city elections, 
county elections, and district or borough elections; 
and those city and county and district elections are 
held under some law of the State in which the city 
or county or district or borough may be; and in 
those elections, according to the laws of the States, 
certain qualifications are prescribed, residence within 
the limits of the locality and a property qualification 
in some. Now, is it proposed to say that if every 
man in a State is not. at liberty to vote at a city or a 
country or a borough election that is to affect the 
basis of representation?” 2991 (Senator Johnson).

“Again, Mr. President, the measure upon the table, 
like the first proposition submitted to the Senate 
from the committee of fifteen, concedes to the 
States . . . not only the right, but the exclusive 
right, to regulate the franchise. ... It says that 
each of the southern States, and, of course, each other 
State in the Union, has a right to regulate for itself 
the franchise, and that consequently, as far as the 
Government of the United States is concerned, if the 
black man is not permitted the right to the franchise, 
it will be a wrong (if a wrong) which the Govern- 
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ment of the United States will be impotent to 
redress.” 3027 (Senator Johnson).

“The amendment fixes representation upon num-
bers, precisely as the Constitution now does, but 
when a State denies or abridges the elective fran-
chise to any of its male inhabitants who are citizens 
of the United States and not less than twenty-one 
years of age, except for participation in rebellion or 
other crime, then such State will lose its representa-
tion in Congress in the proportion which the male 
citizen so excluded bears to the whole number of male 
citizens not less than twenty-one years of age in the 
State.” 3033 (Senator Henderson).
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WMCA, INC, ET AL. V. LOMENZO, SECRETARY OF 
STATE OF NEW YORK, et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF NEW YORK.

No. 20. Argued November 12-13, 1963.—Decided June 15, 1964.

Appellants, including voters in several of New York State’s most 
populous counties, filed suit on their own behalf and for others sim-
ilarly situated, against various state and local election officials, 
attacking the legislative apportionment system as a violation of the 
Fourteenth Amendment. The 1894 New York Constitution pro-
vides for a complex “ratio” system of senatorial apportionment, 
with the county as the basic unit, yielding separate and diverse 
ratios for “populous” and “less populous” counties, and resulting in 
comparatively less representation for the populous counties. Under 
the existing apportionment senators representing 40.9% of the 
State’s citizens comprised a majority in the Senate, and the most 
populous senatorial district had 2.4 times as many citizens as the 
least populous one. Gross disparities would remain under the 
forthcoming apportionment. Similarly, the provisions for appor-
tioning Assembly seats resulted in establishing three separate cate-
gories of counties with distinctly different population ratios, and 
also favored the less populous counties. Under the existing appor-
tionment, assemblymen representing 37.1% of the State’s citizens 
constituted a majority in the Assembly and the most populous 
assembly district had 11.9 times as many citizens as the least 
populous one. Gross disparities would remain under the forth-
coming apportionment. No initiative procedure exists under New 
York law and no adequate political remedy for malapportionment 
is available. The District Court initially denied relief, holding the 
issues non justiciable. This Court, in 370 U. S. 190, vacated that 
judgment and remanded for further consideration in the light of 
Baker v. Carr, 369 U. S. 186. Thereafter, the District Court dis-
missed the complaint on the merits, concluding that the constitu-
tional provisions were not arbitrary or irrational in giving weight 
to “area, accessibility and character of interest” in addition to 
population. Held:
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1. The Equal Protection Clause requires that both houses of a 
bicameral state legislature be apportioned substantially on an equal 
population basis. Reynolds v. Sims, ante, p. 533, followed. P. 653.

2. Neither house of the New York Legislature is now, or will be 
when reapportioned on 1960 census figures, apportioned sufficiently 
on a population basis to be constitutionally sustainable. Pp. 653- 
654.

(a) No matter how sophisticated or complex an apportion-
ment plan may be, it cannot significantly undervalue the votes of 
citizens merely because of where they reside. P. 653.

(b) A formula with a built-in bias against voters residing in 
the more populous counties cannot be constitutionally condoned. 
Pp. 653-654.

3. Using equitable principles, the District Court must determine 
whether, in view of the imminence of the 1964 election, that elec-
tion may be held under the existing apportionment provisions, or 
whether effectuation of appellants’ rights should not be further 
delayed. P. 655.

208 F. Supp. 368, reversed and remanded.

Leonard B. Sand argued the cause for appellants. With 
him on the brief was Max Gross.

Irving Galt, Assistant Solicitor General of New York, 
argued the cause for appellees. With him on the brief 
for the Secretary of State and Attorney General of New 
York were Louis J. Lejkowitz, Attorney General of New 
York, Sheldon Raab, Assistant Attorney General, and 
Barry Mahoney, Deputy Assistant Attorney General. 
Francis J. Morgan and Irving Libenson filed a brief for 
appellee Berman. Stanley S. Corwin filed a brief for 
appellee Griffing.

Bertram Harnett and Jack B. Weinstein filed a brief 
for appellee Nickerson in support of appellants. Leo A. 
Larkin, George H. P. Dwight and Benjamin Ofjner filed 
a brief for appellees Screvane et al., in support of 
appellants.

Solicitor General Cox, by special leave of Court, argued 
the cause for the United States, as amicus curiae, urging
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reversal. With him on the brief were Bruce J. Terris and 
Richard W. Schmude.

Briefs of amici curiae were filed by Leo Pfeffer, Melvin 
L. Wulf, Jack Greenberg and Robert B. McKay for the 
American Jewish Congress et al., and by W. Scott Miller, 
Jr. and George J. Long for Schmied, President of the 
Board of Aidermen of Louisville, Kentucky.

Mr . Chief  Justice  Warren  delivered the opinion of 
the Court.

At issue in this litigation is the constitutional validity, 
under the Fourteenth Amendment to the Federal Con-
stitution, of the apportionment of seats in the New York 
Legislature.

I.
Appellants initially brought this action on May 1, 1961, 

in the Federal District Court for the Southern District of 
New York. Plaintiffs below included individual citizens 
and voters residing in five of the six most populous New 
York counties (Bronx, Kings, Nassau, New York and 
Queens), suing in their own behalf and on behalf of all 
New York citizens similarly situated. Appellees, sued in 
their representative capacities, are various state and local 
officials charged with duties in connection with reappor-
tionment and the conducting of state elections. The 
complaint claimed rights under the Civil Rights Act, 42 
U. S. C. §§ 1983, 1988, and asserted jurisdiction under 
28 U. S. C. § 1343 (3).

Plaintiffs below sought a declaration that those provi-
sions of the State Constitution which establish the for-
mulas for apportioning seats in the two houses of the New 
York Legislature, and the statutes implementing them, 
are unconstitutional since violative of the Fourteenth 
Amendment to the Federal Constitution. The complaint 
further asked the District Court to enjoin defendants 
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from performing any acts or duties in compliance with 
the allegedly unconstitutional legislative apportionment 
provisions. Plaintiffs asserted that they had no ade-
quate remedy other than the judicial relief sought, and 
requested the court to retain jurisdiction until the New 
York Legislature, “freed from the fetters imposed by the 
Constitutional provisions invalidated by this Court, pro-
vides for such apportionment of the State legislature as 
will insure to the urban voters of New York State the 
rights guaranteed them by the Constitution of the United 
States.”

In attacking the existing apportionment of seats in the 
New York Legislature, plaintiffs below stated, more 
particularly, that:

“The provisions of the New York State Constitu-
tion, Article III, §§ 2-5, violate the XIV Amendment 
of the Constitution of the United States because the 
apportionment formula contained therein results, 
and must necessarily result, when applied to the pop-
ulation figures of the State in a grossly unfair weight-
ing of both houses in the State legislature in favor 
of the lesser populated rural areas of the state to the 
great disadvantage of the densely populated urban 
centers of the state. . . .

“As a result of the constitutional provisions chal-
lenged herein, the Plaintiffs’ votes are not as effective 
in either house of the legislature as the votes of other 
citizens residing in rural areas of the state. Plaintiffs 
and all others similarly situated suffer a debasement 
of their votes by virtue of the arbitrary, obsolete and 
unconstitutional apportionment of the legislature and 
they and all others similarly situated are denied the 
equal protection of the laws required by the Consti-
tution of the United States.”

The complaint asserted that the legislative apportion-
ment provisions of the 1894 New York Constitution, as
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amended, are not only presently unconstitutional, but 
also were invalid and violative of the Fourteenth Amend-
ment at the time of their adoption, and that “[t]he popu-
lation growth in the State of New York and the shifts of 
population to urban areas have aggravated the violation 
of Plaintiffs’ rights under the XIV Amendment.”

As requested by plaintiffs, a three-judge District Court 
was convened.1 The New York City defendants admitted 
the allegations of the complaint and requested the Court 
to grant plaintiffs the relief they were seeking. The 
remaining defendants moved to dismiss. On January 11, 
1962, the District Court announced its initial decision. 
It held that it had jurisdiction but dismissed the com-
plaint, without reaching the merits, on the ground that 
it failed to state a claim upon which relief could be 
granted, since the issues raised were non justiciable. 202 
F. Supp. 741. In discussing the allegations made by 
plaintiffs, the Court stated:

“The complaint specifically cites as the cause of this 
allegedly unconstitutional distribution of state legis-
lative representation the New York Constitutional 
provisions requiring that:

“(a) . . the total of fifty Senators established
by the Constitution of 1894 shall be increased by 
those Senators to which any of the larger counties 
become entitled in addition to their allotment as of 
1894, but without effect for decreases in other large 
counties . .

“(b) no county may have ‘four or more Senators 
unless it has a full ratio for each Senator . . .’ and

1 See 196 F. Supp. 758, where the District Court concluded that 
the suit presented issues warranting the convening of a three-judge 
court, over defendants’ motions to dismiss the complaint for lack of 
jurisdiction and for failure to state a claim on which relief could 
be granted.
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“(c) . . every county except Hamilton shall
always be entitled [in the Assembly] to one member 
coupled with the limitation of the entire membership 
to 150 members . . . .’ ” 2

Noting that the 1894 Constitution, containing the present 
apportionment provisions, was approved by a majority 
of the State’s electorate before becoming effective, and 
that subsequently the voters had twice disapproved pro-
posals for a constitutional convention to amend the con-
stitutional provisions relating to legislative apportion-
ment, the District Court concluded that, in any event, 
there was a “want of equity in the relief sought, or, to 
view it slightly differently, want of justiciability, [which] 
clearly demands dismissal.”

Plaintiffs appealed to this Court from the District 
Court’s dismissal of their complaint. On June 11, 1962, 
we vacated the judgment below and remanded for further 
consideration in the light of Baker v. Carr, 369 U. S. 186, 
which had been decided subsequent to the District Court’s 
dismissal of the suit below. 370 U. S. 190. In vacating 
and remanding, we stated:

“Our well-established practice of a remand for consid-
eration in the light of a subsequent decision therefore 
applies. . . . [W]e believe that the court below 
should be the first to consider the merits of the fed-
eral constitutional claim, free from any doubts as to 
its justiciability and as to the merits of alleged arbi-
trary and invidious geographical discrimination.” 3 

2 202 F. Supp., at 743. All decisions of the District Court, and 
also this Court’s initial decision in this litigation, are reported sub 
nom. WMCA, Inc., v. Simon.

3 370 U. S., at 191. Shortly after we remanded the case, the Dis-
trict Court ordered defendants to answer or otherwise move in respect 
to the complaint. Another of the defendants, a Nassau County 
official, joined the New York City defendants in admitting most of 
the allegations, and requested the Court to grant plaintiffs the relief 
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On August 16, 1962, the District Court, after conduct-
ing a hearing,* 4 dismissed the complaint on the merits, 
concluding that plaintiffs had not shown by a preponder-
ance of the evidence that there was any invidious discrim-
ination, that the apportionment provisions of the New 
York Constitution were rational and not arbitrary, that 
they were of historical origin and contained no improper 
geographical discrimination, that they could be amended 
by an electoral majority of the citizens of New York, and 
that therefore the apportionment of seats in the New 
York Senate and Assembly was not unconstitutional. 
208 F. Supp. 368. Finding no failure by the New York 
Legislature to comply with the state constitutional pro-

which they were seeking. The remaining defendants, presently 
appellees, denied the material allegations of the complaint and 
asserted varied defenses.

4 At the hearing on the merits a large amount of statistical evidence 
was introduced showing the population and citizen population of 
New York under various censuses, including the populations of the 
State’s 62 counties and the Senate and Assembly districts estab-
lished under the various apportionments. The 1953 apportionment 
of Senate and Assembly seats under the 1950 census was shown, and 
other statistical computations showing the apportionment to be made 
by the legislature under the 1960 census figures, as a result of apply-
ing the pertinent constitutional provisions, were also introduced into 
evidence.

The District Court refused to receive evidence showing the effect 
of the alleged malapportionment on citizens of several of the most 
populous counties with respect to financial matters such as the col-
lection of state taxes and the disbursement of state assistance. The 
Court also excluded evidence offered to show that the State Constitu-
tion’s apportionment formulas were devised for the express purpose of 
creating a class of citizens whose representation was inferior to that 
of a more preferred class, and that there had been intentional dis-
crimination against the citizens of New York City in the designing 
of the legislative apportionment provisions of the 1894 Constitution. 
Since we hold that the court below erred in finding the New York 
legislative apportionment scheme here challenged to be constitution-
ally valid, we express no view on the correctness of the District Court’s 
exclusion of this evidence.

729-256 0-65-45
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visions requiring and establishing the formulas for peri-
odic reapportionment of Senate and Assembly seats, the 
court below relied on the presumption of constitutionality 
attaching to a state constitutional provision and the 
necessity for a clear violation “before a federal court of 
equity will lend its power to the disruption of the state 
election processes . . . .” After postulating a number 
of “tests” for invidious discrimination, including the 
“[r]ationality of state policy and whether or not the sys-
tem is arbitrary,” “[w]hether or not the present com-
plexion of the legislature has a historical basis,” whether 
the electorate has an available political remedy, and 
“[g]eography, including accessibility of legislative repre-
sentatives to their electors,” the Court concluded that 
none of the relevant New York constitutional provisions 
were arbitrary or irrational in giving weight to, in addition 
to population, “the ingredient of area, accessibility and 
character of interest.” Stating that in New York “the 
county is a classic unit of governmental organization and 
administration,” the District Court found that the alloca-
tion of one Assembly seat to each county was grounded on 
a historical basis. The Court noted that the 1957 vote on 
whether to call a constitutional convention was “heralded 
as an issue of apportionment” by the then Governor, but 
that nevertheless a majority of the State’s voters chose 
not to have a constitutional convention convened. The 
Court also noted that “if strict population standards were 
adopted certain undesirable results might follow such as 
an increase in the size of the legislature to such an extent 
that effective debate may be hampered or an increase in 
the size of districts to such an extent that contacts be-
tween the individual legislator and his constituents may 
become impracticable.”5 As a result of the District

5 A concurring opinion stated that, while the six counties where 
plaintiffs reside contain 56.2% of the State’s population, they com-
prise only 3.1% of its area, and, if legislative apportionment were
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Court’s dismissal of the complaint, the November 1962 
election of New York legislators was conducted pursuant 
to the existing apportionment scheme. A timely appeal 
to this Court was filed, and we noted probable jurisdiction 
on June 10, 1963. 374 U. S. 802.

II.
Apportionment of seats in the two houses of the New 

York Legislature is prescribed by certain formulas con-
tained in the 1894 State Constitution, as amended. Re-
apportionment is effected periodically by statutory pro-
visions,* 6 enacted in compliance with the constitutionally 
established formulas. The county is the basic unit of 
area for apportionment purposes, except that two sparsely 
populated counties, Fulton and Hamilton, are treated as 
one. New York uses citizen population instead of total 
population, excluding aliens from consideration, for pur-
poses of legislative apportionment. The number of 
assemblymen is fixed at 150, while the size of the Senate 
is prescribed as not less than 50 and may vary with each 
apportionment.7 All members of both houses of the New 
York Legislature are elected for two-year terms only, in 
even-numbered years.

With respect to the Senate, after providing that that 
body should initially have 50 seats and creating 50 sena-
torial districts, the New York Constitution, in Art. Ill, 
§ 4, as amended, provides for decennial readjustment of 
the size of the Senate and reapportionment of senatorial 

“based solely on population, . . . 3% of the state’s area would dom-
inate the rest of New York.”

6 The existing plan of apportionment of Senate and Assembly seats 
is provided for in McKinney’s N. Y. Laws, 1952 (Supp. 1963), State 
Law, §§ 120-124, enacted by the New York Legislature in 1953.

7 Article III, § 2, of the 1894 New York Constitution provided for 
a 50-member Senate and a 150-member Assembly. Article III, § 3, 
of the 1894 Constitution prescribed a detailed plan for the apportion-
ment of the 50 Senate seats, subject to periodic alteration by the 
legislature under the formula provided for in Art. Ill, § 4.
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seats, beginning in 1932 and every decade thereafter, in 
the following manner:

“Such districts shall be so readjusted or altered that 
each senate district shall contain as nearly as may 
be an equal number of inhabitants, excluding aliens, 
and be in as compact form as practicable, and shall 
remain unaltered until the first year of the next 
decade as above defined, and shall at all times con-
sist of contiguous territory, and no county shall be 
divided in the formation of a senate district except 
to make two or more senate districts wholly in such 
county. . . .

“No county shall have four or more senators 
unless it shall have a full ratio for each senator. 
No county shall have more than one-third of all the 
senators; and no two counties or the territory thereof 
as now organized, which are adjoining counties, or 
which are separated only by public waters, shall have 
more than one-half of all the senators.

“The ratio for apportioning senators shall always 
be obtained by dividing the number of inhabitants, 
excluding aliens, by fifty, and the senate shall always 
be composed of fifty members, except that if any 
county having three or more senators at the time of 
any apportionment shall be entitled on such ratio 
to an additional senator or senators, such additional 
senator or senators shall be given to such county in 
addition to the fifty senators, and the whole number 
of senators shall be increased to that extent.” 8

As interpreted by practice and judicial decision, reap-
portionment and readjustment of senatorial representa-
tion is accomplished in several stages. First, the total 
population of the State, excluding aliens, as determined 
by the last federal census, is divided by 50 (the minimum

8 N. Y. Const., Art. Ill, § 4.
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number of Senate seats) in order to obtain a so-called 
“ratio” figure. The counties on account of which the 
size of the Senate might have to be increased are then 
ascertained—counties having three or more ratios, i. e., 
more than 6% of the State’s total citizen population each. 
Under the existing apportionment, only five counties are 
in the 6%-or-more class, four of New York City’s five 
counties and upstate Erie County (Buffalo and environs). 
Nassau County (suburban New York City) will be added 
to this class in the pending reapportionment based on the 
1960 census. After those counties that come within the 
“populous” category, so defined, have been ascertained, 
they are then allocated one senatorial seat for each full 
ratio. Fractions of a ratio are disregarded, and each 
populous county is thereafter divided into the appropriate 
number of Senate districts. In ascertaining the size of 
the Senate, the total number of additional seats resulting 
from the growth of the populous counties since 1894 is 
added to the 50 original seats. And, while the total num-
ber of seats which any of the populous counties has gained 
since 1894 is added to the 50 original seats, the number 
of seats which any of them has lost since 1894 is not 
deducted from the total number of seats to be added. 
Currently the New York Senate, as reapportioned in 
1953, has 58 seats. From that total, the number allo-
cated to the populous counties is subtracted—27 under 
the 1953 apportionment—and the remaining seats—31 
under the 1953 scheme—are then apportioned among the 
less populous counties. When reapportioned on the 
basis of 1960 census figures, the Senate will have 57 seats, 
with 26 allotted to the populous counties, as a result of 
applying the constitutionally prescribed ratio and the re-
quirement of a full ratio in order for a populous county 
to be given more than three Senate seats.

The second stage of applying the senatorial apportion-
ment formula involves the allocation of seats to the less 
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populous counties, i. e., those having less than 6% of the 
State’s total citizen population (less than three full 
ratios). After the number of Senate seats allocated to 
the populous counties (and thus the size of the Senate) 
has been determined, a second population ratio figure is 
obtained by dividing the number of seats available for 
distribution to the less populous counties, 31 under both 
the 1950 and 1960 censuses, into the total citizen popu-
lation of the less populous counties. Less populous coun-
ties which are entitled to two or three seats, as determined 
by comparing a county’s population with the second ratio 
figure thus ascertained, are then divided into senatorial 
districts. A less populous county is entitled to three 
seats if it has less than three full first ratios, but has more 
than three, or has two and a large fraction, second ratios. 
Since the first ratio is significantly larger than the second, 
a county can have less than three first ratios but more 
than three second ratios. Finally, counties with substan-
tially less than one second ratio are combined into 
multicounty districts.

The result of applying this complicated apportionment 
formula is to give the populous counties markedly less 
senatorial representation, when compared with respective 
population figures, than the less populous counties. 
Under the 1953 apportionment, based on the 1950 census, 
a senator from one of the less populous counties repre-
sented, on the average, 195,859 citizens, while a senator 
from a populous county represented an average of 301,178. 
The constitutionally prescribed first ratio figure was 
284,069, while the second ratio was, of course, only 
195,859. Under the pending apportionment based on the 
1960 census, the first ratio figure is 324,816, and the aver-
age population of the senatorial districts in the populous 
counties will be 366,128. On the other hand, the second 
ratio, and the average population of the senatorial dis-
tricts in the less populous counties, is only 216,822.
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Thus, a citizen in a less populous county had, under the 
1953 apportionment, over 1.5 times the representation, 
on the average, of a citizen in a populous county, and, 
under the apportionment based on the 1960 census, this 
ratio will be about 1.7-to-l.9

The 1894 New York Constitution also provided for an 
Assembly composed of 150 members, in Art. Ill, § 2. 
Under the formula prescribed by Art. Ill, § 5, of the New 
York Constitution, each of the State’s 62 counties, except 
Hamilton County which is combined with Fulton County 
for purposes of Assembly representation, is initially given 
one Assembly seat. The remaining 89 seats are then 
allocated among the various counties in accordance with 
a “ratio” figure obtained by dividing the total number 
of seats, 150, into the State’s total citizen population. 
Applying the constitutional formula, a county whose pop-
ulation is at least lx/2 times this ratio (1% of the total 
citizen population) is given one additional assemblyman. 
The remaining Assembly seats are then apportioned 
among those counties whose citizen populations total two 
or more whole ratios, with any remaining seats being allo-
cated among the counties on the basis of “highest re-
mainders.” Finally, those counties receiving more than 
one seat are divided into the appropriate number of 
Assembly districts. In allocating 61 of the 150 Assembly 
seats on a basis wholly unrelated to population, and in 

I establishing three separate categories of counties for the 
I apportionment of Assembly representation, the constitu- 
I tional provisions relating to the apportionment of As- 
I sembly seats plainly result in a favoring of the less popu-
■ lous counties. Under the new reapportionment based on

■  For an extended discussion of the apportionment of seats in the9
■ New York Senate under the pertinent state constitutional provisions,
■ see Silva, Apportionment of the New York Senate, 30 Ford. L. Rev.
■ 595 (1962). See also Silva, Legislative Representation—With Special
■ Reference to New York, 27 Law & Contemp. Prob. 408 (1962).
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1960 census figures, the smallest 44 counties will each 
be given one seat for an average of 62,765 citizen inhab-
itants per seat, three counties will receive two seats each, 
with a total of six assemblymen representing an average 
of 93,478 citizen inhabitants, and the 14 most populous 
counties will be given the remaining 100 seats, resulting 
in an average representation figure of 129,183 citizen 
inhabitants each.10 11

Although the New York Legislature has not yet reap-
portioned on the basis of 1960 census figures,11 the out-
lines of the forthcoming apportionment can be predicted 
with assurance. Since the rules prescribed in the New 
York Constitution for apportioning the Senate are so 
explicit and detailed, the New York Legislature has little 
discretion, in decennially enacting implementing statutory 
reapportionment provisions, except in determining which 
of the less populous counties are to be joined together 
in multicounty districts and in districting within counties 
having more than one senator. Similarly, the legislature 
has little discretion in reapportioning Assembly seats.12

10 For a thorough discussion of the apportionment of seats in the 
New York Assembly pursuant to the relevant state constitutional 
provisions, see Silva, Apportionment of the New York Assembly, 
31 Ford. L. Rev. 1 (1962).

11 Article III, § 4, of the New York Constitution requires the legis-
lature to reapportion and redistrict Senate seats no later than 1966, 
and Art. Ill, § 5, provides that “[t]he members of the Assembly shall 
be chosen by single districts and shall be apportioned by the legis-
lature at each regular session at which the senate districts are read-
justed or altered, and by the same law, among the several counties 
of the state, as nearly as may be according to the number of their 
respective inhabitants, excluding aliens.”

12 While the legislature has the sole power to apportion Assembly 
seats among the State’s counties, in accordance with the constitu-
tional formula, the New York Constitution gives local governmental 
authorities the exclusive power to divide their respective counties 
into Assembly districts. A county having only one assemblyman 
constitutes one Assembly district by itself, of course, and therefore



WMCA, INC., v. LOMENZO. 647

633 Opinion of the Court.

A number of other rather detailed rules, some mandatory 
and some only directive, are included in the constitutional 
provisions prescribing the system for apportioning seats in 
the two houses of the New York Legislature, and are set 
out in Art. Ill, §§ 2-5, of the New York Constitution.* 13 

When the New York Legislature was reapportioned in 
1953, on the basis of 1950 census figures, assemblymen 

- representing 37.1% of the State’s citizens constituted a 
majority in that body, and senators representing 40.9% 
of the citizens comprised a majority in the Senate. Under 
the still effective 1953 apportionment, applying 1960 
census figures, assemblymen representing 34.7% of the 
citizens constitute a majority in the Assembly, and sen-
ators representing 41.8% of the citizens constitute a 
majority in that body. If reapportionment were carried 
out under the existing constitutional formulas, applying 
1960 census figures, 37.5% of the State’s citizens would 

cannot be divided into Assembly districts. But, with respect to 
counties given more than one Assembly seat, the New York Con-
stitution, Art. Ill, §5, provides: “In any county entitled to more 
than one member [of the Assembly], the board of supervisors, and 
in any city embracing an entire county and having no board of 
supervisors, the common council, or if there be none, the body exer-
cising the powers of a common council, shall . . . divide such counties 
into assembly districts as nearly equal in number of inhabitants, 
excluding aliens, as may be . . . .”

13 Under these specific provisions, while more than one Senate or 
Assembly district can be contained within the whole of a single 
county, and while a Senate district may consist of more than one 
county, no county border line can be broken in the formation of 
either type of district. Both Senate and Assembly districts are 
required to consist of contiguous territory, and each Assembly dis-
trict is required to be wholly within the same senatorial district. 
Each Assembly district in the same county shall contain, as nearly 
as may be, an equal number of citizen inhabitants, and shall consist 
of “convenient” territory and be as compact as practicable. Further 
detailed provisions relate to the division of towns between adjoining 
districts, and the equalization of population among Senate districts 
in the same county and Assembly districts in the same Senate district.
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reside in districts electing a majority in the Assembly, 
and 38.1% would live in areas electing a majority of the 
members of the Senate. When the State was reappor-
tioned in 1953 on the basis of the 1950 census, the most 
populous Assembly district had 11.9 times as many citi-
zens as the least populous one, and a similar ratio in the 
Senate was about 2.4-to-l. Under the current apportion-
ment, applying 1960 census figures, the citizen popula-
tion-variance ratio between the most populous and least 
populous Assembly districts is about 21-to-l, and a simi-
lar ratio in the Senate is about 3.9-to-l. If the Assembly 
were reapportioned under the existing constitutional 
formulas, the most populous Assembly district would 
have about 12.7 times as many citizens as the least pop-
ulous one, and a similar ratio in the Senate would be about 
2.6-to-l.

According to 1960 census figures, the six counties where 
the six individual appellants reside had a citizen popu-
lation of 9,129,780, or 56.2% of the State’s total citizen 
population of 16,240,786. They are currently repre-
sented by 72 assemblymen and 28 senators—48% of 
the Assembly and 48.3% of the Senate. When the legis-
lature reapportions on the basis of the 1960 census figures, 
these six counties will have 26 Senate seats and 69 
Assembly seats, or 45.6% and 46%, respectively, of the 
seats in the two houses. The 10 most heavily populated 
counties in New York, with about 73.5% of the total 
citizen population, are given, under the current appor-
tionment, 38 Senate seats, 65.5% of the membership of 
that body, and 93 Assembly seats, 62% of the seats in 
that house. When the legislature reapportions on the 
basis of the 1960 census figures, these same 10 counties 
will be given 37 Senate seats and 92 Assembly seats, 
64.9% and 61.3%, respectively, of the membership of 
the two houses. The five counties comprising New 
York City have 45.7% of the State’s total citizen popu-
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lation, and are given, under the current apportionment, 
43.1% of the Senate seats and 43.3% of the seats in the 
Assembly. When the legislature reapportions on the 
basis of the 1960 census figures, these same counties will 
be given 36.8% and 37.3%, respectively, of the member-
ship of the two houses.

Under the existing senatorial apportionment, applying 
1960 census figures, Suffolk County’s one senator rep-
resents a citizen population of 650,112, and Nassau 
County’s three senators represent an average of 425,267 
citizens each. The least populous senatorial district, on 
the other hand, comprising Saratoga, Warren, and Essex 
Counties, has a total population of only 166,715.14 Under 
the forthcoming reapportionment based on the 1960 
census, Nassau County will again be allocated only three 
Senate seats, with an average population of 425,267, while 
the least populous senatorial district, which will probably 
comprise Putnam and Rockland Counties, will have a 
citizen population of only 162,840.15 Onondaga County, 
with a total citizen population of 414,770, less than the 
average population of each Nassau County district, will 
nevertheless be given two Senate seats. Because of the 
effect of the full-ratio requirement applicable only to the 
populous counties, Nassau County, despite the fact that 
its citizen population increased from 655,690 to 1,275,801, 

14 Included as Appendix D to the District Court’s opinion on the 
merits is a map of the State of New York showing the 58 senatorial 
districts under the existing apportionment. 208 F. Supp., at 383. 
Appendix E contains a chart which includes census figures showing 
the 1960 population of each of New York’s 62 counties. Id., at 384.

15 Appendix A to the District Court’s opinion on the merits is a 
chart showing the apportionment of senatorial seats which would 
result if the Senate were reapportioned on the basis of the present 
constitutional formula, using 1960 census figures, including the citizen 
populations of the 13 most populous counties, the number of senators 
to be allocated to each, and the average citizen population per senator 
in each of the projected senatorial districts. 208 F. Supp., at 380.
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will not obtain a single additional senatorial seat as a 
result of the reapportionment based on 1960 census 
figures. And Monroe County, with a citizen population 
of 571,029, since not having more than 6% of the State’s 
total citizen population, will have the same number of 
senators under the new apportionment, three, as Nassau 
County, although it has less than half that county’s popu-
lation. New York City’s 20 senators will represent an 
average citizen population of 360,193, while the 15 multi-
county senatorial districts to be created upstate will have 
an average of only 207,528 citizens per district. Because 
of the operation of the full-ratio rule with respect to 
counties having more than 6% of the State’s total citizen 
population each, the unrepresented remainders (above a 
full first ratio but short of another full first ratio which 
is required for an additional Senate seat) in three of the 
urban counties will be as follows: Nassau, 301,353; New 
York, 284,805; and Kings, 244,798. Thus, over 800,000 
citizens will not be counted in the apportionment of Sen-
ate seats, even though the unrepresented remainders in 
two of these three counties equal or exceed the statewide 
average population of 284,926 citizens per district. Fur-
thermore, the effect of the rule requiring an increase in 
the number of Senate seats because of the entitlement of 
populous counties to added senatorial representation, cou-
pled with the failure to reduce the size of the Senate 
because of reductions in the number of seats to which a 
populous county is entitled (as compared with its sena-
torial representation in 1894), is that the comparative 
voting power of the populous counties in the Senate 
decreases as their share of the State’s total population 
increases.

With respect to the Assembly, the six assemblymen 
currently elected from Nassau County represent an aver-
age citizen population of 212,634, and one of that county’s 
current Assembly districts has a citizen population of |
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314,721. Suffolk County’s three assemblymen presently 
represent an average of 216,704 citizens. On the other 
hand, the least populous Assembly district, Schuyler 
County, has a citizen population, according to the 1960 
census, of only 14,974, and yet, in accordance with the 
constitutional formula, is allocated one Assembly seat.16 
Under the new apportionment, Schuyler County will 
again be given one Assembly seat, while one projected 
Monroe County district will have a citizen population of 
190,343 and an Assembly district in Suffolk County will 
have over 170,000 citizens.17 Additionally, the average 
population of the 54 Assembly districts in New York 
City’s four populous counties will be in excess of 132,000 
citizens each.

Under the 1953 apportionment, based on 1950 census 
figures, the most populous Assembly district, in Onondaga 
County, had a citizen population of 167,226, while the 
least populous district was that comprising Schuyler 
County, with only 14,066 citizens. In the Senate, the 
most populous districts were the four in Bronx County, 
averaging 344,545 citizens each, while the least populous 
district had a citizen population of only 146,666.

No adequate political remedy to obtain relief against 
alleged legislative malapportionment appears to exist in 

16 Included as Appendix C to the District Court’s opinion on the 
merits is a map of the State of New York showing the number of 
Assembly seats apportioned to each county under the existing appor-
tionment. 208 F. Supp., at 383. Appendix E contains a chart which 
includes census figures showing the 1960 population of each of New 
York’s 62 counties. Id., at 384.

17 Appendix B to the District Court’s opinion on the merits is a 
chart showing the apportionment of Assembly seats which would 
result if the Assembly were reapportioned under the present con-
stitutional formula, using 1960 census figures, including the number 
of Assembly seats to be given to each county and the approximate 
citizen population in each projected Assembly district. 208 F. Supp., 
at 381-382.
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New York.18 No initiative procedure exists under New 
York law. A proposal to amend the State Constitution 
can be submitted to a vote by the State’s electorate only 
after approval by a majority of both houses of two suc-
cessive sessions of the New York Legislature.19 A ma-
jority vote of both houses of the legislature is also re-
quired before the electorate can vote on the calling of a 
constitutional convention.20 Additionally, under New 
York law the question of whether a constitutional con-
vention should be called must be submitted to the elec-
torate every 20 years, commencing in 1957.21 But even 
if a constitutional convention were convened, the same 
alleged discrimination which currently exists in the ap-
portionment of Senate seats against each of the counties 
having 6% or more of a State’s citizen population would 
be perpetuated in the election of convention delegates.22 
And, since the New York Legislature has rather consist-
ently complied with the state constitutional requirement 
for decennial legislative reapportionment in accord-
ance with the rather explicit constitutional rules, enact-

18 For a discussion of the lack of federal constitutional significance 
of the presence or absence of an available political remedy, see Lucas 
v. Forty-Fourth General Assembly of Colorado, post, pp. 736-737, 
decided also this date.

19 Under Art. XIX, § 1, of the New York Constitution.
20 According to Art. XIX, § 2, of the New York Constitution, which 

provides that the question of whether a constitutional convention 
should be called can be submitted to the electorate “at such times 
as the legislature may by law provide . . . .”

21 Pursuant to Art. XIX, § 2, of the New York Constitution. In 
1957 the State’s electorate, by a close vote, disapproved the calling 
of a constitutional convention, and the question is not required to be 
submitted to the people again until 1977.

22 Under Art. XIX, § 2, of the New York Constitution, delegates 
to a constitutional convention are elected three per senatorial district, 
plus 15 delegates elected at large.
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ing effective apportionment statutes in 1907, 1917, 1943, 
and 1953, judicial relief in the state courts to remedy the 
alleged malapportionment was presumably unavailable.23

III.
In Reynolds v. Sims, ante, p. 533, decided also this 

date, we held that the Equal Protection Clause requires 
that seats in both houses of a bicameral state legislature 
must be apportioned substantially on a population basis. 
Neither house of the New York Legislature, under the 
state constitutional formulas and the implementing stat-
utory provisions here attacked, is presently or, when 
reapportioned on the basis of 1960 census figures, will be 
apportioned sufficiently on a population basis to be con-
stitutionally sustainable. Accordingly, we hold that the 
District Court erred in upholding the constitutionality of 
New York’s scheme of legislative apportionment.

We have examined the state constitutional formulas 
governing legislative apportionment in New York in a 
detailed fashion in order to point out that, as a result 
of following these provisions, the weight of the votes of 
those living in populous areas is of necessity substantially 
diluted in effect. However complicated or sophisticated 
an apportionment scheme might be, it cannot, consistent 
with the Equal Protection Clause, result in a significant 
undervaluation of the weight of the votes of certain of a 
State’s citizens merely because of where they happen to 
reside. New York’s constitutional formulas relating to 

23 Decisions by the New York Court of Appeals indicate that state 
: courts will do no more than determine whether the New York Legis-

lature has properly complied with the state constitutional provisions 
relating to legislative apportionment in enacting implementing statu-
tory provisions. See, e. g., In re Sherrill, 188 N. Y. 185, 81 N. E. 
124 (1907); In re Dowling, 219 N. Y. 44, 113 N. E. 545 (1916); and 
In re Fay, 291 N. Y. 198, 52 N. E. 2d 97 (1943).
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legislative apportionment demonstrably include a built-in 
bias against voters living in the State’s more populous 
counties. And the legislative representation accorded to 
the urban and suburban areas becomes proportionately 
less as the population of those areas increases. With the 
size of the Assembly fixed at 150, with a substantial num-
ber of Assembly seats distributed to sparsely populated 
counties without regard to population, and with an addi-
tional seat given to counties having 1% population ratios, 
the population-variance ratios between the more pop-
ulous and the less populous counties will continually in-
crease so long as population growth proceeds at a dis-
parate rate in various areas of the State. With respect 
to the Senate, significantly different population ratio fig-
ures are used in determining the number of Senate seats 
to be given to the more populous and the less populous 
counties, and the more populous counties are required 
to have full first ratios in order to be entitled to addi-
tional senatorial representation. Also, in ascertaining 
the size of the Senate, the number of seats by which the 
senatorial representation of the more populous counties 
has increased since 1894 is added to 50, but the number 
of Senate seats that some of the more populous counties 
have lost since 1894 is not subtracted from that figure. 
Thus, an increasingly smaller percentage of the State’s 
population will, in all probability, reside in senatorial dis-
tricts electing a majority of the members of that body. 
Despite the opaque intricacies of New York’s constitu-
tional formulas relating to legislative apportionment, 
when the effect of these provisions, and the statutes im-
plementing them, on the right to vote of those individuals 
living in the disfavored areas of the State is considered, 
we conclude that neither the existing scheme nor the 
forthcoming one can be constitutionally condoned.

We find it inappropriate to discuss questions relating 
to remedies at the present time, beyond what we said in
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our opinion in Reynolds.24 Since all members of both 
houses of the New York Legislature will be elected in 
November 1964, the court below, acting under equitable 
principles, must now determine whether, because of the 
imminence of that election and in order to give the New 
York Legislature an opportunity to fashion a constitu-
tionally valid legislative apportionment plan, it would be 
desirable to permit the 1964 election of legislators to be 
conducted pursuant to the existing provisions, or whether 
under the circumstances the effectuation of appellants’ 
right to a properly weighted voice in the election of state 
legislators should not be delayed beyond the 1964 elec-
tion. We therefore reverse the decision below and re-
mand the case to the District Court for further proceed-
ings consistent with the views stated here and in our 
opinion in Reynolds v. Sims.

It is so ordered.

[For dissenting opinion of Mr . Just ice  Harlan , see 
ante, p. 589.]

[For dissenting opinion of Mr . Justice  Stew art , see 
post, p. 744.]

24 See Reynolds v. Sims, ante, p. 585.
729-256 0-65-46
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MARYLAND COMMITTEE FOR FAIR REPRE-
SENTATION et  al . v. TA WES, GOVERNOR OF 

MARYLAND, et  al .

APPEAL FROM THE COURT OF APPEALS OF MARYLAND.

No. 29. Argued November 13-14, 1963.—Decided June 15, 1964.

The Maryland Senate under the 1867 Constitution has 29 seats, one 
for each of 23 counties and six for the City of Baltimore’s legisla-
tive districts. The State’s five most populous political subdivi-
sions with over three-fourths of the 1960 population are repre-
sented by only slightly over one-third of the Senate’s membership, 
and, prior to 1962 temporary legislation, were represented by less 
than one-half of the House of Deliegates’ membership. Appel-
lants, including voters in those subdivisions, sued appellee officials 
in a state court seeking a declaration that the legislative appor-
tionment deprived them and others similarly situated of rights 
protected under the Equal Protection Clause, and sought a declara-
tion that the legislature’s failure to convene a constitutional con-
vention approved by a majority of the voters in 1950 violated 
the State Constitution. The circuit court, after reversal of its 
order dismissing the complaint, held that as to certain counties 
there was invidious discrimination in the apportionment of the 
House but refrained from passing on the validity of the sena-
torial apportionment. The legislature thereafter enacted legisla-
tion whose effect was to give those five most populous subdivisions 
55.6% of the members of the House, but failed to pass a consti-
tutional amendment reapportioning the House. On another re-
mand the circuit court held that the Senate apportionment, al-
though established on a nonpopulation, geographical basis, was 
constitutional, and the Maryland Court of Appeals affirmed, hold-
ing that the appeal did not question the House apportionment 
and upholding the Senate apportionment, in part in reliance on 
an analogy to the Federal Senate. Opposition of legislators from 
the less populous counties accounted for failure of many reap-
portionment bills, and Maryland law makes no provision for 
reapportionment or the initiation of legislation or constitutional 
amendments by the people. Held:

1. This Court cannot decide on the validity of the apportion-
ment of one house of a bicameral legislature without also evaluat-
ing the actual apportionment of the other. P. 673.



MARYLAND COMMITTEE v. TA WES. 657

656 Syllabus.

2. Whether or not the House is apportioned on a population 
basis, Maryland’s legislative representation scheme cannot be sus-
tained under the Equal Protection Clause because of the gross 
disparities from population-based representation in the apportion-
ment of Senate seats. P. 673.

3. Seats in both houses of a bicameral state legislature must, 
under the Equal Protection Clause, be apportioned substantially 
on a population basis. Reynolds v. Sims, ante, p. 533, followed. 
P. 674.

4. Neither house of the Maryland Legislature, even after the 
temporary legislation, is apportioned sufficiently on a population 
basis to be constitutionally sustainable. P. 674.

5. The same constitutional standards apply whether an appor-
tionment scheme is evaluated in the state or federal courts. 
P. 674.

6. Reliance on the “federal analogy” to sustain the Maryland 
apportionment scheme is misplaced. Reynolds v. Sims, supra, 
followed. P. 675.

7. The Maryland Legislature has sufficient time before the 1966 
elections to reapportion the General Assembly, but under no 
circumstances should those elections be conducted under the exist-
ing or other unconstitutional plan. Pp. 675-676.

229 Md. 406, 184 A. 2d 715, reversed and remanded.

Alfred L. Scanlan argued the cause for appellants. 
With him on the brief were John B. Wright and Johnson 
Bowie.

Robert S. Bourbon, Assistant Attorney General of 
Maryland, argued the cause for appellees. With him on 
the brief was Thomas B. Finan, Attorney General of 
Maryland.

Solicitor General Cox, by special leave of Court, argued 
the cause for the United States, as amicus curiae, urging 
reversal. With him on the brief were Bruce J. Terris and 
Richard W. Schmude.

Theodore I. Botter, First Assistant Attorney General 
of New Jersey, argued the cause for the State of New 
Jersey et al, as amici curiae, urging affirmance. With him
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on the brief were the Attorneys General of their respec-
tive States as follows: Arthur J. Sills of New Jersey, 
Robert W. Pickrell of Arizona, Duke W. Dunbar of Colo-
rado, Bert T. Kobayashi of Hawaii, Allan G. Shepard of 
Idaho, Edwin K. Steers of Indiana, William M. Fergu-
son of Kansas, Jack P. F. Gremillion of Louisiana, T. 
Wade Bruton of North Carolina, Helgi Johanneson of 
North Dakota, Walter E. Alessandroni of Pennsylvania, 
J. Joseph Nugent of Rhode Island, Frank L. Farrar of 
South Dakota and Charles Gibson of Vermont.

Briefs of amici curiae were filed by Robert G. Tobin, 
Jr., Douglas H. Moore, Jr. and Richard J. Sincoff for 
Montgomery County, Maryland, urging reversal; by Leo 
Pfeffer, Melvin L. Wulf, Jack Greenberg and Robert B. 
McKay for the American Jewish Congress et al., and 
by W. Scott Miller, Jr. and George J. Long for 
Schmied, President of the Board of Aidermen of Louis-
ville, Kentucky.

Mr . Chief  Justice  Warren  delivered the opinion of 
the Court.

This case involves an appeal from a decision of the 
Maryland Court of Appeals upholding the validity, under 
the Equal Protection Clause of the Fourteenth Amend-
ment to the Federal Constitution, of the apportionment 
of seats in the Maryland Senate.

I.
Appellants, residents, taxpayers and voters in four 

populous Maryland counties (Anne Arundel, Baltimore, 
Montgomery and Prince George’s) and the City of 
Baltimore, and an unincorporated association, originally 
brought an action in the Circuit Court of Anne Arundel 
County, in August 1960, challenging the apportionment 
of the Maryland Legislature. Defendants below, sued 
in their representative capacities, were various officials
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charged with duties in connection with state elections. 
Plaintiffs below alleged that the apportionment of both 
houses of the Maryland Legislature, pursuant to Art. Ill, 
§§ 2 and 5, of the 1867 Maryland Constitution, as 
amended, discriminated against inhabitants of the more 
populous counties and the City of Baltimore by accord-
ing these persons substantially less representation than 
that given to persons residing in other areas of the State. 
They contended that the alleged legislative malappor-
tionment violated the Equal Protection Clause of the 
Fourteenth Amendment since that provision prohibits 
any State from “denying, diluting or restricting the 
equality of voting rights or privileges among classes of 
otherwise eligible voters similarly situated,” and asserted 
that there was no political remedy practicably available 
under Maryland law to obtain the relief sought.

Plaintiffs below sought a declaratory judgment that 
Art. Ill, § § 2 and 5, of the Maryland Constitution deny 
them and those similarly situated rights protected under 
the Equal Protection Clause, and that the failure of the 
Maryland Legislature to reapportion its membership in 
accordance with a formula which would reasonably re-
flect present population figures deprived them of their 
constitutional rights. Plaintiffs also requested a declara-
tion that the failure of the Maryland General Assembly 
to convene a constitutional convention as approved by a 
majority of the State’s voters in the general election of 
1950 violated various provisions of the State Constitution.

Plaintiffs requested that, unless the November 1962 
election and elections thereafter were conducted on an 
at-large basis, the court enjoin defendants from perform-
ing various election duties until such time as the General 
Assembly should submit for a referendum vote by eligible 
state voters an amendment to Art. Ill, § § 2 and 5, which 
would reapportion the membership of the Maryland Leg-
islature on a population basis in conformity with the
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requirements of the Fourteenth Amendment. Plaintiffs 
also asked the court to retain jurisdiction of the case until 
the General Assembly submitted such a constitutional 
amendment to the State’s voters.

On February 21, 1961, the Circuit Court sustained 
defendants’ demurrers to plaintiffs’ complaint and dis-
missed the complaint without leave to amend. On 
appeal, the Maryland Court of Appeals, on April 25,1962, 
splitting 5-to-2, reversed the order of the Circuit Court 
and remanded the case for a hearing on the merits. 228 
Md. 412, 180 A. 2d 656. Finding that the federal ques-
tions raised were not non justiciable in a Maryland state 
court, the Maryland Court of Appeals, after discussing 
this Court’s decision in Baker v. Carr, 369 U. S. 186, 
stated that

“if any action needs to be taken in order to bring the 
State’s system of legislative apportionment into con-
formity with the requirements of the Fourteenth 
Amendment . . . , it is preferable from the point of 
view of responsible self-government that the State’s 
own duly constituted officials and the people them-
selves undertake the task, rather than leave to the 
Federal judiciary the delicate and perhaps unwelcome 
task of doing so.” 1

While recognizing that “[t]here was no need in Baker v. 
Carr ... for the Supreme Court to pass upon the power 
of a State court to deal with questions of State legislative 
apportionment,” the Maryland Court of Appeals found 
“implicit in the vacation of the judgment and remand by 
the Supreme Court of the United States to the Supreme 
Court of Michigan of the case of Scholle v. Hare” this 
Court’s view that cases challenging the constitutionality 
of state legislative apportionments are “appropriate for 
consideration by a State court . ...”1 2 Finding “a

1228 Md., at 419, 180 A. 2d, at 659.
2 Id., at 428, 180 A. 2d, at 664.
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strong implication in the Baker decision that there must 
be some reasonable relationship of population, or eligible 
voters, to representation in the General Assembly, if an 
apportionment is to escape the label of constitutionally- 
prohibited invidious discrimination,” the Maryland court 
nevertheless stated that it was not “possible (or advisable 
if it were possible) to state a precise, inflexible and in-
tractable formula for constitutional representation in the 
General Assembly.” 3 In remanding to the lower state 
court to “receive evidence to determine whether or not 
an invidious discrimination does exist with respect to 
representation in either or both houses” of the Maryland 
Legislature, the Court of Appeals stated that, if the 
Maryland constitutional provisions relating to legislative 
apportionment were held invalid as to the November 
1962 election, the Circuit Court should “also declare that 
the Legislature has the power, if called into Special Ses-
sion by the Governor and such action be deemed appro-
priate by it, to enact a bill reapportioning its membership 
for purposes” of that election.

On May 24, 1962, the Circuit Court, after receiving 
various exhibits and hearing argument, held that the 
apportionment of the Maryland House of Delegates in-
vidiously discriminated against the people of Baltimore, 
Montgomery and Prince George’s Counties, but not 
against the people of Baltimore City or Anne Arundel 
County, and that therefore Art. Ill, § 5, of the Maryland 
Constitution, which apportions seats in the House of 
Delegates, violates the Equal Protection Clause of the 
Fourteenth Amendment. Although stating that the ap-
portionment of the Maryland Senate might be “constitu-
tionally based upon area and geographical location regard-
less of population or eligible voters,” the Circuit Court 
refrained from formally passing on the validity of the 
senatorial apportionment. The lower court also stated 

3 Id., at 433-434, 180 A. 2d, at 667-668.
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that the Maryland Legislature had the power to enact a 
statute providing for the reapportionment of the House 
of Delegates as well as to propose a constitutional amend-
ment providing for such a reapportionment. It with-
held the granting of injunctive relief but retained juris-
diction to do so before the November 1962 election if 
such became appropriate.

On May 31, 1962, the Maryland Legislature, called 
into special session by the Governor, enacted temporary 
“stop-gap” legislation reapportioning seats in the House 
of Delegates, by allocating 19 added seats to the more 
populous areas of the State.4 However, the legislature 
failed to pass a proposed constitutional amendment re-
apportioning the Maryland House. The newly enacted 
apportionment statute expires automatically on January 
1, 1966, except that, if a constitutional amendment super-
seding the statutory provisions is submitted to the voters 
at the 1964 general election and is rejected, the statute 
will continue in force until January 1, 1970. The statute 
further provides that upon its expiration the House of 
Delegates shall again be apportioned according to Art. 
Ill, § 5, which the Circuit Court had previously held 
unconstitutional. No appeal was taken from the Circuit 
Court’s decision holding invalid the existing apportion-
ment of the Maryland House of Delegates.

Following the Circuit Court’s failure to rule upon the 
validity of the senatorial apportionment, plaintiffs ap-
pealed this question to the Maryland Court of Appeals. 
On June 8, 1962, the Court of Appeals ordered the case 
remanded to the Circuit Court for a prompt decision on 1 
whether Art. Ill, § 2, of the Maryland Constitution, i 
apportioning seats in the Senate, was valid or invalid 
under the Equal Protection Clause. On June 28, 1962, 
the Circuit Court held that the apportionment of the 
Maryland Senate did not violate the Federal Constitu-

4 Md. Ann. Code (1962 Supp.), Art. 40, §42. I
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tion because it felt that an apportionment based upon 
area and geographical location, without regard to popu-
lation, served to protect minorities, preserve legislative 
checks and balances, and prevent hasty, though tempo-
rarily popular, legislation, and accorded with history, tra-
dition and reason, placing considerable reliance on a 
comparison of that body of the Maryland Legislature 
with the Federal Senate.

On July 23, 1962, the Maryland Court of Appeals, 
splitting 5-to-3, in a per curiam order affirmed the Circuit 
Court’s decision holding valid the apportionment of the 
Maryland Senate, noting that its reasons would be stated 
in an opinion to be filed at a later date. Plaintiffs’ mo-
tion for reargument, calling attention to recent decisions 
and developments relating to legislative apportionment, 
was denied by the Maryland Court of Appeals on Septem-
ber 11, 1962. On September 25, 1962, the Court of 
Appeals filed its opinion. 229 Md. 406, 184 A. 2d 715. 
It stated initially that the appeal did not question the 
apportionment of the Maryland House. Continuing, the 
Maryland court indicated that it was affirming the deci-
sion below and upholding the constitutionality of the 
senatorial apportionment, on the grounds that: (1) Each 
Maryland county has since 1837 had the same number 
of Senate seats, except that Baltimore City had periodi-
cally been given additional representation, and Maryland 
counties “have always been an integral part of the state 
government” and have consistently possessed and main-
tained “distinct individualities”; (2) since the idea of a 
bicameral legislature assumes two different methods of 
apportionment in the two Houses to check “hasty and ill- 
conceived legislation,” one house can be constitutionally 
apportioned on a nonpopulation, geographical basis; and 
(3) geographical representation in the Maryland Senate, 
based on political subdivisions, is closely analogous to the 
representation of the States in the Federal Senate. The 
dissenting judges pointed out that the House of Dele-
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gates, even as reapportioned, was still not apportioned 
on a population basis, and that gross disparities from 
population-based representation existed in the senatorial 
apportionment. The dissenters found that neither his-
tory nor reliance on the so-called federal analogy pro-
vided a rational basis for such gross disparities from 
population-based representation as were found in the 
apportionment of the Maryland Legislature, before and 
after the 1962 reapportionment. Since the Maryland 
Court of Appeals upheld the senatorial apportionment 
plan, the November 1962 election of senators was con-
ducted pursuant thereto, and delegates were elected under 
the scheme provided by the 1962 legislation. Notice of 
appeal to this Court from the Maryland Court of Appeals’ 
decision was timely filed, and we noted probable jurisdic-
tion on June 10, 1963. 374 U. S. 804.

II.
The Maryland Constitution of 1867 vests legislative 

power in a bicameral General Assembly consisting of a 
Senate and a House of Delegates. According to official 
census figures, Maryland had a 1960 population of 
3,100,689, and the combined population of the five most 
populous political subdivisions of Maryland—the coun-
ties of Anne Arundel, Baltimore, Montgomery and Prince 
George’s, and the City of Baltimore—was 2,336,409. 
Thus, about 75.3% of the State’s total population lived in 
these five most populous subdivisions, as of 1960, while 
about 24.7% lived in the remaining 19 counties of the 
State. Under Art. Ill, § 2, of the Maryland Constitu-
tion, each of the State’s 23 counties is allocated one seat 
in the Maryland Senate, and each of the six legislative 
districts of the City of Baltimore is also entitled to one 
Senate seat—resulting in a total of 29 seats in the Mary-
land Senate. Thus, the five most populous political sub-
divisions, with over three-fourths of the State’s total 1960 
population, are represented by only 10 senators, or slightly
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over one-third of the membership of that body. On the 
other hand, the remaining 19 counties, with an aggregate 
population of less than one-fourth of the State’s popula-
tion, are nevertheless represented by 19 senators, almost 
two-thirds of the members of that body.5 And the 15 
least populous counties, with only 14.1% of the total 
state population, can elect a controlling majority of the 
members of the Maryland Senate. A maximum popula-
tion-variance ratio of almost 32-to-l exists between 
the most populous and least populous counties. Kent 
County, with a 1960 population of 15,481, and Calvert 
County, where only 15,826 resided, are each entitled to 
one Senate seat, while Baltimore County, with a 1960 
population of 492,428, is likewise entitled to only one 
senator.

As to the apportionment of the Maryland House of 
Delegates, Art. Ill, § 5, of the Maryland Constitution, 
in force when this litigation was commenced but subse-
quently held unconstitutional by the Maryland courts 
and superseded by the temporary legislation enacted in 
1962, prescribed the representation accorded to each of 
the State’s political subdivisions in the Maryland House. 
The membership of the House was numerically fixed at 
123 by this constitutional provision, with each county 
being given at least two House seats. Seven counties 
were given two seats each, five counties were allocated 
three seats, and four counties were given four House 
members. The remaining seven counties, including all 
of those four populous counties where appellants reside, 
were each allotted six House seats, and the six legislative 
districts of the City of Baltimore were given six delegates 

5 Included as Appendix B to the dissenting opinion of the Mary-
land Court of Appeals is a chart comparing the senatorial repre-
sentation of the City of Baltimore and the four most populous coun-
ties with that of the other counties in the State. 229 Md., at 430, 
184 A. 2d, at 730.
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each.6 Under the then-existing House apportionment, 
the five most populous political subdivisions, with 75.3% 
of the State’s 1960 population, elected only 60 delegates, 
or less than one-half of the members of the House of Dele-
gates, while the other 19 counties, with only 24.7% of 
the population, were represented by 63 delegates, or 
51.3% of the total membership. A maximum population-
variance ratio of over 12-to-l existed between the most 
populous and least populous counties. Baltimore County, 
with a 1960 population of 492,428, had only the same 
number of House seats, six, as did Garrett and Somerset 
Counties, whose combined 1960 population was 40,043.

Under the 1962 temporary legislation reapportioning 
the Maryland House of Delegates, the only practical 
effect is to add 19 House seats, increasing the member-
ship of that body from 123 to 142, for the four-year terms 
of delegates elected in November 1962. Seven seats were 
added for Baltimore County, four delegates each were 
added for Montgomery and Prince George’s Counties, two 
of Baltimore City’s legislative districts were given two 
and one additional seats, respectively, and one seat was

6 Article III, § 4, of the 1867 Maryland Constitution provided for 
a minimum of two delegates per county, with increases proportional 
to population up to a total of six when a county’s population reached 
55,000, but made no provision for additional delegates after a county’s 
population reached and exceeded 55,000. In 1950, Art. Ill, § 5, was 
adopted as a constitutional amendment freezing the representation 
in the House of Delegates on the basis of the allocation of House 
seats under the 1940 federal census. The purpose of this amend-
ment was to prevent the smaller counties from continuing to receive 
increased House representation at the expense of the larger political 
subdivisions which, under the 1867 formula, were not entitled to any 
more than six delegates after their population had reached 55,000, 
regardless of how much it might increase thereafter. Additionally, 
Art. HI, § 4, of the Maryland Constitution, as amended, provides for 
altering the boundaries of the legislative districts of the City of Balti-
more to provide for approximately equal population among the six 
districts.
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added for Anne Arundel County. The basic scheme em-
bodied in the temporary legislation is to allocate two 
House seats to each county and to each of the six Balti-
more City legislative districts, and then to distribute the 
remaining seats, out of a fixed number of 123, among the 
counties on a population basis. The new law pro-
vided, however, that during the initial four-year period 
of its operation, “and for any additional period during 
which . . . [it] may be extended,” each county and legis-
lative district would be entitled, as a minimum, to the 
number of House seats that it had on January 1, 1962. 
Thus, this means that in actuality there will be more than 
123 delegates and that the counties and legislative dis-
tricts which were allegedly overrepresented under the old 
constitutional provisions will retain much of their former 
relative power. Under the new legislation, the five most 
populous subdivisions, with 75.3% of the State’s 1960 
population, elect 79 delegates, or 55.6% of the members 
in the Maryland House. The remaining 19 counties, 
with less than one-fourth of the State’s population, elect 
44.4% of the members of the House of Delegates. Coun-
ties with only 35.6% of the State’s total population elect 
a majority of the members of the House under the 1962 
legislation. A maximum population-variance ratio of 
almost 6-to-l still exists between the most populous and 
least populous House districts. A delegate from Somer-
set County represents an average of 6,541 persons, 
whereas a delegate from Baltimore County represents an 
average of 37,879. Under both the previous and present 
apportionment provisions, members of both the Senate 
and the House of Delegates in Maryland are all elected 
to serve four-year terms.7 None of the Maryland coun-
ties, under either the old or revised House apportion-
ment schemes, were divided into districts for the purpose

7 According to the provisions of Art. Ill, §§ 2, 6, and 7, of the 
Maryland Constitution.
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of electing delegates. Rather, all House members are 
elected at large within each county (and legislative dis-
trict), regardless of the number of seats allocated thereto.8

Maryland law makes no provision for the initiation of 
legislation or constitutional amendments by the people.9 
Certain constitutional provisions provide, however, for 
the taking, at a general election each 20 years, of “the 
sense of the People in regard to calling a Convention for 
altering this Constitution.” 10 Pursuant to these provi-
sions, a statewide referendum on whether a constitutional 
convention, which would have the power to propose 
amendments to the Maryland Constitution, including 
amendments relating to the reapportionment of repre-
sentation in the General Assembly, should be called was 
submitted to the State’s voters at the general election in 
1950. An overwhelming majority of the voters (by a 
vote of 200,439 to 56,998) indicated their approval of 
the calling of a constitutional convention. Nevertheless, 
even though numerous bills providing for the convening 
of a constitutional convention were introduced into the

8 Appendix A to the dissenting opinion of the Maryland Court of
Appeals contains a chart showing the populations, according to 1960 
census figures, and representation of Maryland’s 23 counties and the , 
City of Baltimore in the two houses of the Maryland General Assem-
bly, including figures relating to the apportionment of seats in the 
House of Delegates both before and after the 1962 reapportionment 
legislation. Also included in this chart are figures showing the num-
ber of persons represented by each delegate, and computations of |
the relative values of votes for delegates and senators in each of the I
State’s political subdivisions. 229 Md., at 429, 184 A. 2d, at 728-729. I

9 Article XVI, §§ 2-5, of the Maryland Constitution provides a I
procedure for the conducting of a referendum vote by the people I 
on certain types of legislative enactments, however, upon the filing I 
of a petition signed by at least 3% of the State’s qualified voters. I

For a discussion of the lack of federal constitutional significance I 
of the presence or absence of an available political remedy, see Lucas fl 
v. Forty-Fourth General Assembly of Colorado, post, pp. 736-737, I 
decided also this date. I

10 Md. Const., Art. XIV, § 2. I
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General Assembly between 1951 and 1962, the General 
Assembly repeatedly refused to enact the necessary ena-
bling legislation.11 Thus, despite the favorable vote of 
the State’s electorate, no constitutional convention has 
ever been convened. The next such vote will not be 
taken until 1970, and, even if the people again approve 
the calling of a constitutional convention, it cannot be 
actually convened without the enactment of enabling leg-
islation by the Maryland General Assembly.

Although over 10 reapportionment bills were introduced 
into the General Assembly between 1951 and 1960, all 
failed to pass because of opposition by legislators from 
the less populous counties. Both houses of the General 
Assembly, during its 1960 regular session, declined to pass 
bills incorporating the limited reapportionment recom-
mendations of a special commission created by the Gov-
ernor in 1959 to investigate and report on the matter of 
legislative reapportionment. Numerous proposed reap-
portionment amendments and reapportionment bills were 
introduced at the regular session of the Maryland 
Legislature in 1961 and 1962, but all failed of passage. 
Relief from the allegedly discriminatory apportion-
ment through constitutional amendment was also appar-
ently unavailable, as a practical matter, to appellants. 
Article XIV, § 1, of the Maryland Constitution requires 
a three-fifths affirmative vote of the membership of both 
houses of the General Assembly in order to have proposed 
constitutional amendments submitted to the State’s voters 
at a referendum. Admittedly, legislators from the less * I 

11 Despite the clear mandate of Art. XIV, § 2, of the State Con-
stitution, which states that “if a majority of voters at such election 
or elections shall vote for a Convention, the General Assembly, at 
its next session, shall provide by Law for the assembling of such 
convention, and for the election of Delegates thereto.”

Compare the situation existing in Colorado, with respect to the
I availability of a political remedy, as discussed in our opinion in 
» Lucas, post, pp. 732-733.
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populous counties controlled each house of the Maryland 
Legislature. And even if a constitutional convention 
were convened, representation at the convention would 
be based on the allocation of seats in the allegedly 
malapportioned General Assembly.12 Significantly, the 
Maryland Court of Appeals, in its initial opinion in this 
litigation, stated that “the chances of the appellants’ 
obtaining relief from the infringement upon their alleged 
constitutional rights, other than from the courts, is so 
remote as to be practically nil.” 13

Neither in the Maryland Constitution nor in the state 
statutes is there any provision relating to the reappor-
tionment of representation in the General Assembly. 
Apart from the limited and temporary reapportionment 
of the House enacted at the 1962 special session of the 
Maryland Legislature, following the holding of the Cir-
cuit Court that the House apportionment provisions of 
the Maryland Constitution were invalid, all efforts since 
1867 to achieve a substantial reapportionment of seats in 
the General Assembly, with two rather minor exceptions, 
have been futile.14 In 1900, the City of Baltimore, 
because of its expanding population, was given an addi-
tional Senate seat and an additional legislative district, 
bringing its total to four senators and legislative districts.

12 Pursuant to Art. XIV, § 2, of the Maryland Constitution, which I 
provides: “Each County, and Legislative District of the City of I 
Baltimore, shall have in such Convention a number of Delegates equal
to its representation in both Houses at the time at which the 
Convention is called.”

13 228 Md., at 432-433, 180 A. 2d, at 667.
14 In fact, there has been no substantial change in the scheme of I 

legislative representation in Maryland since 1837, when the system I 
of indirect election of senators was abolished. In 1864 the City of I 
Baltimore was given additional representation in the form of three I 
legislative districts, with one senator for each of the three districts. I 
A constitutional convention in 1867, which adopted the existing I 
Maryland Constitution, confirmed the increased representation ac- I 
corded the City of Baltimore, but otherwise based the legislative I 
apportionment provisions which it adopted on the 1837 scheme. 1
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Two additional senators and two more legislative districts 
were added to Baltimore City’s representation in 1922. 
Apart from these increases in the legislative representa-
tion of the City of Baltimore, membership in the Mary-
land Senate remains as provided for in the 1867 Consti-
tution. And, until 19 additional House seats were 
created and distributed among the five most populous 
political subdivisions in 1962, representation in the House 
of Delegates had been based, for a period of 95 years, on 
the limited-population formula embodied in the 1867 
Maryland Constitution.15

III.
In its unreported opinion holding the Maryland sena-

torial apportionment valid, the Circuit Court, after 
referring to the reapportionment of seats in the House 
of Delegates by the Maryland Legislature, stated: “It 
appears, therefore, and the Petitioners have conceded, 
that the Lower House has been legally reapportioned 
according to population.” And the Maryland Court of 
Appeals, in its opinion upholding the Circuit Court’s 
decision that the senatorial apportionment was constitu-
tionally valid, pointed out that the instant appeal was 
from the lower court’s decision on remand of the pre-
viously undecided question as to the validity of the 
senatorial apportionment, and stated: “No question is 
presented as to the validity of the ‘stop-gap’ legislation 
or the reapportionment of the House of Delegates.” 16 
Questioning the validity of the majority’s assumption in 
this regard, the dissenters stated:

“The majority of this Court in the present case 
seems to accept tacitly, if not expressly, the view 

I 15 For a discussion of various aspects of the Maryland legislative 
apportionment situation, including the instant litigation, see Note, 
Senate Reapportionment—The Maryland Experience, 31 Geo. Wash. 
L. Rev. 812 (1963).

16 229 Md., at 410, 184 A. 2d, at 716.
I 729-256 0-65-47
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that if one house of the Maryland General Assembly 
(the Senate) may be apportioned on a basis which 
ignores disparities of population, the other house 
(the House of Delegates) must be apportioned with 
due regard to population, and assumes that the 
House of Delegates now is so apportioned. It is 
true that the apportionment of the House is not 
under attack on this appeal and no question with 
regard thereto is now before us. It is also true, 
however, that even as reapportioned by the May 
1962 Special Session of the General Assembly, con-
siderable disparities still exist in a number of 
instances, though previous disparities have been 
materially reduced. . . . There is no such close 
relationship between population and representation 
as in the case of the Michigan House .... Surely, 
the present Maryland apportionment is not so closely 
related to population as is that of the House of Rep-
resentatives of the Congress of the United States. 
In that respect the Federal analogy is far from 
perfect.” 17

Appellants have continually asserted that not only is | 
the constitutional validity of the apportionment of the 
Maryland Senate at issue in this appeal, but that also 
presented for decision is the sufficiency, under the Four-
teenth Amendment to the Federal Constitution, of “the I 
combined total representation provided for in both 
Houses of the Maryland General Assembly.” Appellees, I 
on the other hand, have repeatedly contended that the I 
sole question presented in this appeal is whether one I 
house of a bicameral state legislature, i. e., the Maryland I 
Senate, can be apportioned on a basis other than popu- I 
lation, where the other house is presumably apportioned I 
on a strict population basis. Appellees have argued that, I

17 Id., at 421-422, 184 A. 2d, at 723-724. I
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since the courts below assumed and appellants allegedly 
conceded that the Maryland House of Delegates, as reap-
portioned in 1962, is apportioned on a population basis, 
and since the decisions of the state courts below here 
appealed from considered only the validity of the appor-
tionment of the Maryland Senate, this Court is precluded 
from considering the validity of the apportionment of the 
Maryland House and is required to assume that that body 
is now apportioned on a population basis.

Regardless of possible concessions made by the parties 
and the scope of the consideration of the courts below, in 
reviewing a state legislative apportionment case this 
Court must of necessity consider the challenged scheme 
as a whole in determining whether the particular State’s 
apportionment plan, in its entirety, meets federal con-
stitutional requisites. It is simply impossible to decide 
upon the validity of the apportionment of one house of 
a bicameral legislature in the abstract, without also 
evaluating the actual scheme of representation employed 
with respect to the other house. Rather, the proper, and 
indeed indispensable, subject for judicial focus in a legis-
lative apportionment controversy is the overall repre-
sentation accorded to the State’s voters, in both houses 
of a bicameral state legislature. We therefore reject 
appellees’ contention that the Court is precluded from 
considering the validity of the apportionment of the 
Maryland House of Delegates. We cannot be compelled 
to assume that the Maryland House is presently appor-
tioned on a population basis, when that is in fact plainly 
not so. Furthermore, whether or not the House is ap-
portioned on a population basis, the scheme of legislative 
representation in Maryland cannot be sustained under 
the Equal Protection Clause of the Federal Constitution, 
because of the gross disparities from population-based 
representation in the apportionment of seats in the 
Maryland Senate.
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IV.
In Reynolds v. Sims, ante, p. 533, decided also this 

date, we held that seats in both houses of a bicameral state 
legislature are required, under the Equal Protection 
Clause, to be apportioned substantially on a population 
basis. Neither house of the Maryland Legislature, even 
after the 1962 legislation reapportioning the House of 
Delegates, is apportioned sufficiently on a population 
basis to be constitutionally sustainable. Thus, we con-
clude that the Maryland Court of Appeals erred in hold-
ing the Maryland legislative apportionment valid, and 
that the decision below must be reversed.

We applaud the willingness of state courts to assume 
jurisdiction and render decision in cases involving chal-
lenges to state legislative apportionment schemes.18 
However, in determining the validity of a State’s appor-
tionment plan, the same federal constitutional standards 
are applicable whether the matter is litigated in a federal 
or a state court. Maryland’s plan is plainly insufficient 
under the requirements of the Equal Protection Clause 
as spelled out in our opinion in Reynolds.19

18 A commendable example of an exercise of judicial responsibility
by a state court in a case involving state legislative apportionment 
is provided by the action of the Kansas Supreme Court in Harris v. 
Shanahan, 192 Kan. 183, 387 P. 2d 771 (1963). In that case the 
Kansas Supreme Court held that the statutory provisions apportion- ! 
ing seats in both houses of the Kansas Legislature were constitu-
tionally invalid, but afforded the legislature a further opportunity I 
to enact a constitutionally valid plan prior to the 1964 primary ]
and general elections. Of course, this decision by the Kansas Su- I
preme Court is not presently before us, and we indicate no view as I 
to the merits in that case. I

19 The pattern of prolonged legislative inaction with respect to I 
legislative apportionment matters and the existence of a rural I 
strangle hold on the legislature in Maryland closely parallels the I 
situation existing in Alabama, although Maryland, unlike Alabama, I
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For the reasons stated in Reynolds,20 appellees’ reliance 
on the so-called federal analogy as a sustaining principle 
for the Maryland apportionment scheme, despite signifi-
cant deviations from population-based representation in 
both houses of the General Assembly, is clearly mis-
placed.21 And considerations of history and tradition, 
relied upon by appellees, do not, and could not, provide 
a sufficient justification for the substantial deviations 
from population-based representation in both houses of 
the Maryland Legislature.

In view of the circumstances of this case, we feel it 
inappropriate to discuss remedial questions at the present 
time.22 Since all members of both houses of the Mary-
land General Assembly were elected in 1962, and since all 
Maryland legislators are elected to serve four-year terms, 
the next election of legislators in Maryland will not be 
conducted until 1966. Thus, sufficient time exists for 
the Maryland Legislature to enact legislation reappor-
tioning seats in the General Assembly prior to the 1966 
primary and general elections. With the Maryland con-
stitutional provisions relating to legislative apportion-
ment hereby held unconstitutional, the Maryland Legis-
lature presumably has the inherent power to enact at 
least temporary reapportionment legislation pending 
adoption of state constitutional provisions relating to 

has no state constitutional provision requiring decennial legislative 
reapportionment.

| 20 See Reynolds v. Sims, ante, pp. 571-576.
I 21 Additionally, the Maryland legislative apportionment scheme 

here attacked fails to resemble the plan of representation in the 
Federal Congress in at least two important respects: the Maryland 

I House, even as reapportioned in 1962, is clearly not apportioned on 
I a population basis, and political subdivisions are not accorded the 
I same number of senatorial seats, since, although each of Maryland’s 
I 23 counties is given only one Senate seat, six senators are allotted 
I to the City of Baltimore.
I 22 See Reynolds v. Sims, ante, p. 585.
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legislative apportionment which comport with federal 
constitutional requirements.23

Since primary responsibility for legislative apportion-
ment rests with the legislature itself, and since adequate 
time exists in which the Maryland General Assembly can 
act, the Maryland courts need feel obliged to take further 
affirmative action only if the legislature fails to enact a 
constitutionally valid state legislative apportionment 
scheme in a timely fashion after being afforded a further 
opportunity by the courts to do so. However, under no 
circumstances should the 1966 election of members of the 
Maryland Legislature be permitted to be conducted pur-
suant to the existing or any other unconstitutional plan. 
We therefore reverse the judgment of the Maryland 
Court of Appeals, and remand the case to that Court for 
further proceedings not inconsistent with the views stated 
here and in our opinion in Reynolds v. Sims.

It is so ordered.

Mr . Justice  Clark  concurs in the reversal for the 
reasons stated in his concurring opinion in Reynolds v. 
Sims, ante, p. 587, decided this date.

[For dissenting opinion of Mr . Just ice  Harlan , see 
ante, p. 589.]

Mr . Justi ce  Stew art .
In this case there is no finding by this Court or by the 

Maryland Court of Appeals that Maryland’s apportion-

23 See 228 Md., at 438-440, 180 A. 2d, at 670-671, where the Mary-
land Court of Appeals stated that, if the Maryland constitutional 
provisions relating to legislative apportionment were found invalid 
by the lower court, the Maryland Legislature would have the power 
to enact reapportionment legislation, “because the powers of the 
General Assembly of Maryland are plenary, except as limited by 
constitutional provisions.” See also the reference to this matter 
earlier in this opinion, ante, at 661.
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ment plan reflects “no policy, but simply arbitrary and 
capricious action or inaction.” Nor do I think such a 
finding on the record before us would be warranted. Con-
sequently, on the basis of the constitutional views ex-
pressed in my dissenting opinion in Lucas v. Forty- 
Fourth General Assembly of Colorado, post, p. 744. I 
would affirm the judgment of the Maryland Court of 
Appeals unless the Maryland apportionment “could be 
shown systematically to prevent ultimate effective ma-
jority rule.” The Maryland court did not address itself 
to this question. Accordingly, I would vacate the judg-
ment and remand this case to the state court for full 
consideration of this issue.
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DAVIS, SECRETARY, STATE BOARD OF 
ELECTIONS, et  al . v. MANN et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
EASTERN DISTRICT OF VIRGINIA.

No. 69. Argued November 14, 18, 1963.—Decided June 15, 1964.

Complainants, certain Virginia voters, brought this action against 
appellants, various officials having state election duties, challenging 
the statutory provisions apportioning seats in the Virginia Legis-
lature as violative of the Equal Protection Clause. While the 
Virginia Constitution provides for decennial reapportionment the 
establishment of districts rests in the discretion of the legislature, 
which has been guided chiefly by population but which has also 
considered factors such as compactness and contiguity of territory, 
geographic features, and community of interests. Under the exist-
ing apportionment, the State is divided into 36 senatorial dis-
tricts, with 40 senators, and 70 House districts with 100 delegates. 
The maximum population-variance ratios between the most pop-
ulous and least populous senatorial and House districts are, re-
spectively, 2.65-to-l and 4.36-to-l; and under the 1962 apportion- ! 
ment about 41.1% of the State’s total population reside in districts 
electing a majority of the Senate, and about 40.5% in districts 
electing a majority of the House. No adequate political remedy I
for legislative reapportionment exists in Virginia and no initiative I
procedure is provided for. Appellants before the three-judge court I
which was convened to decide the case showed the number of I
military or military-related personnel in the areas where com- I
plainants resided, disparities from population-based representation I
among the various States in the Federal Electoral College, and I
results of a comparative study showing Virginia as eighth among I
the States in population-based legislative representativeness. The I
District Court entered an interlocutory order holding Virginia’s 1
legislative apportionment unconstitutional and refused to abstain I
pending the obtaining of the state courts’ views on the validity of I
the apportionment. The Court refused to defer deciding the case I
until after the January 1964 regular session of the legislature and I
retained jurisdiction for the entry of necessary orders. Held: ■

1. Neither of the houses of the Virginia General Assembly is I 
apportioned sufficiently on a population basis to be constitutionally I 
sustainable. P. 690. I
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2. Where a federal court’s jurisdiction is properly invoked and 
the relevant state constitutional and statutory provisions are plain 
and unambiguous, abstention is not necessary. P. 690.

3. The Equal Protection Clause applies to failure to meet federal 
constitutional requirements whether the legislature periodically 
reapportions or fails to act. P. 691.

4. The fact that large numbers of military or military-related 
personnel reside in the same areas as appellees cannot justify under-
representation of those areas because the nature of their employ-
ment alone provides no proper basis for discrimination; there was 
no showing that the legislature took this factor into account in 
making the apportionment; and even if it had the maximum 
population-variance ratios would have remained impermissible. 
Pp. 691-692.

5. The apportionment was not sustainable, either factually or 
legally, as involving an attempt to balance urban and rural power 
in the legislature. P. 692.

6. Analogy to deviations from population in the Federal Elec-
toral College provides no constitutional basis for sustaining a 
state apportionment scheme under the Equal Protection Clause. 
P. 692.

7. It would be inappropriate for this Court to consider the 
remedies for malapportionment of the legislature since the next 
election of Virginia legislators does not occur until 1965; the 
legislature has ample time to effect a valid reapportionment; and 
the District Court has retained jurisdiction to grant relief under 
equitable principles if necessary to ensure that no further elections 
are held under an unconstitutional scheme. Pp. 692-693.

213 F. Supp. 577, affirmed and remanded.

David J. Mays and R. D. Mcllwaine III, Assistant 
Attorney General of Virginia, argued the cause for appel-
lants. With them on the briefs were Robert Y. Button, 
Attorney General of Virginia, and Henry T. Wickham.

Edmund D. Campbell and Henry E. Howell, Jr. argued 
the cause for appellees. With Mr. Campbell on the brief 
for appellees Mann et al. was E. A. Prichard. With 
Mr. Howell on the brief for appellees, the citizens and 
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voters of Norfolk, Virginia, were Leonard B. Sachs and 
Sidney H. Kelsey.

Solicitor General Cox, by special leave of Court, argued 
the cause for the United States, as amicus curiae, urging 
affirmance. With him on the brief were Bruce J. Terris 
and Richard W. Schmude.

Briefs of amici curiae were filed by Leo Pfeffer, Melvin 
L. Wulf, Jack Greenberg and Robert B. McKay for the 
American Jewish Congress et al., and by W. Scott Miller, 
Jr. and George J. Long for Schmied, President of the 
Board of Aidermen of Louisville, Kentucky.

Mr . Chief  Justice  Warren  delivered the opinion of 
the Court.

Presented for decision in this case is the validity, under 
the Equal Protection Clause of the Fourteenth Amend-
ment to the Federal Constitution, of the apportionment 
of seats in the legislature of the Commonwealth of 
Virginia.

I.
Plaintiffs below, residents, taxpayers and qualified 

voters of Arlington and Fairfax Counties, filed a com-
plaint on April 9, 1962, in the United States District 
Court for the Eastern District of Virginia, in their own 
behalf and on behalf of all voters in Virginia similarly 
situated, challenging the apportionment of the Virginia I 
General Assembly. Defendants, sued in their representa-
tive capacities, were various officials charged with duties in 
connection with state elections. Plaintiffs claimed rights 
under provisions of the Civil Rights Act, 42 U. S. C. I 
§§ 1983, 1988, and asserted jurisdiction under 28 U. S. C. I 
§ 1343 (3).

The complaint alleged that the present statutory pro- I 
visions apportioning seats in the Virginia Legislature, as 1 
amended in 1962, result in invidious discrimination I 
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against plaintiffs and “all other voters of the State Sena-
torial and House districts” in which they reside, since 
voters in Arlington and Fairfax Counties are given sub-
stantially less representation than voters living in other 
parts of the State. Plaintiffs asserted that the discrim-
ination was violative of the Fourteenth Amendment as 
well as the Virginia Constitution, and contended that the 
requirements of the Equal Protection Clause of the Fed-
eral Constitution, and of the Virginia Constitution, could 
be met only by a redistribution of legislative representa-
tion among the counties and independent cities of 
the State “substantially in proportion to their respective 
populations.” Plaintiffs asserted that they “possess an 
inherent right to vote for members of the General Assem-
bly . . . and to cast votes that are equally effective with 
the votes of every other citizen” of Virginia, and that this 
right was being diluted and effectively denied by the dis-
criminatory apportionment of seats in both houses of the 
Virginia Legislature under the statutory provisions at-
tacked as being unconstitutional. Plaintiffs contended 
that the alleged inequalities and distortions in the alloca-
tion of legislative seats prevented the Virginia Legislature 
from “being a body representative of the people of the 
Commonwealth,” and resulted in a minority of the people 
of Virginia controlling the General Assembly.

The complaint requested the convening of a three- 
judge District Court. With respect to relief, plaintiffs 
sought a declaratory judgment that the statutory scheme 
of legislative apportionment in Virginia, prior as well as 
subsequent to the 1962 amendments, contravenes the 
Equal Protection Clause of the Fourteenth Amendment 
and is thus unconstitutional and void. Plaintiffs also 
requested the issuance of a prohibitory injunction re-
straining defendants from performing their official duties 
relating to the election of members of the General Assem-
bly pursuant to the present statutory provisions. Plain-
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tiffs further sought a mandatory injunction requiring 
defendants to conduct the next primary and general elec-
tions for legislators on an at-large basis throughout the 
State.

A three-judge District Court was promptly convened. 
Residents and voters of the City of Norfolk were per-
mitted to intervene as plaintiffs against the original 
defendants and against certain additional defendants, 
election officials in Norfolk. On June 20, 1962, all of the 
plaintiffs obtained leave to amend the complaint by add-
ing an additional prayer for relief which requested that, 
unless the General Assembly “promptly and fairly” reap-
portioned the legislative districts, the Court should 
reapportion the districts by its own order so as to accord 
the parties and others similarly situated “fair and pro-
portionate” representation in the Virginia Legislature.

Evidence presented to the District Court b.y plaintiffs 
included basic figures showing the populations of the var-
ious districts from which senators and delegates are 
elected and the number of seats assigned to each. From 
that data various statistical comparisons were derived. 
Since the 1962 reapportionment measures were enacted 
only two days before the complaint was filed and made 
only small changes in the statutory provisions relat-
ing to legislative apportionment, which had been last 
amended in 1958, the evidence submitted covered both 
the present and the last previous apportionments. De-
fendants introduced various exhibits showing the num-
bers of military and military-related personnel in the City 
of Norfolk and in Arlington and Fairfax Counties, dis-
parities from population-based representation among the 
various States in the Federal Electoral College, and 
results of a comparative study of state legislative appor-
tionment which show Virginia as ranking eighth among 
the States in population-based legislative representative-
ness, as reapportioned in 1962.
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On November 28, 1962, the District Court, with one 
judge dissenting, sustained plaintiffs’ claim and entered 
an interlocutory order holding the apportionment of the 
Virginia Legislature violative of the Federal Constitution. 
213 F. Supp. 577. The Court refused to dismiss the case 
or stay its action on the ground, asserted by defendants, 
that plaintiffs should be required first to procure the 
views of the state courts on the validity of the apportion-
ment scheme. Instead, it held that, since neither the 
1962 legislation nor the relevant state constitutional pro-
visions were ambiguous, no question of state law neces-
sitating abstention by the Federal District Court was 
presented. In applying the Equal Protection Clause to 
the Virginia apportionment scheme, the Court stated that, 
although population is the predominant consideration, 
other factors may be of some relevance “in assaying the 
justness of the apportionment.” Stating that the Fed-
eral Constitution requires a state legislative apportion-
ment to “accord the citizens of the State substantially 
equal representation,” the Court held that the inequalities 
found in the statistical information relating to the popu-
lation of the State’s various legislative districts, if unex-
plained, sufficiently showed an “invidious discrimination” 
against plaintiffs and those similarly situated. The Court 
rejected any possibility of different bases of representa-
tion being applicable in the two houses of the Virginia 
Legislature, stating that, in Virginia, each house has “a 
direct, indeed the same, relation to the people,” and that 
the principal present-day justification for bicameralism 
in state legislatures is to insure against precipitate action 
by imposing greater deliberation upon proposed legisla-
tion. Because of the gross inequalities in representation 
among various districts in both houses of the Virginia 
Legislature, the Court put the burden of explanation on 
defendants, and found that they had failed to meet it. 
Consequently, the Court concluded that the discrimina-



684 OCTOBER TERM, 1963. I
Opinion of the Court. 377 U. S. I

tion against Arlington and Fairfax Counties and the City I 
of Norfolk was a grave and “constitutionally impermis- I 
sible” deprivation, violative of the Equal Protection I 
Clause of the Fourteenth Amendment. I

With respect to relief, the Court stated that, while it I 
would have preferred that the General Assembly itself I 
correct the unconstitutionality of the 1962 apportionment I 
legislation, it would not defer deciding the case until after I
the next regular session of the Virginia Legislature in I
January 1964, because senators elected in November 1963 ■
would hold office until 1968 and delegates elected in 1963 I
would serve until 1966. Deferring action would thus re- I
suit in unreasonable delay in correcting the injustices in ■ 
the apportionment of the Senate and the House of fl 
Delegates, concluded the Court. fl

The District Court’s interlocutory order declared that ■
the 1962 apportionment violated the Equal Protection fl
Clause and accordingly was void and of no effect. It I
also restrained and enjoined defendants from proceeding ■
with the conducting of elections under the 1962 legisla- ■
tion, but stayed the operation of the injunction until Jan- H
uary 31, 1963, so that either the General Assembly could B
act or an appeal could be taken to this Court, provided H
that, if neither of these steps was taken, plaintiffs might H
apply to the District Court for further relief. Finally, H
the court below retained jurisdiction of the case for the H
entry of such orders as might be required. H

An appeal to this Court was timely noted by defend- H
ants. On application by appellants, The  Chief  Justi ce , fl
on December 15, 1962, granted a stay of the District fl
Court’s injunction pending final disposition of the case fl
by this Court. Because of this stay, the November 1963 fl
election of members of the Virginia Legislature was fl
conducted under the existing statutory provisions. We H|
noted probable jurisdiction on June 10, 1963. 374 U. S. fl
803. ■
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II.
The Virginia Constitution provides for a Senate of not 

more than 40 nor less than 33 members, in Art. IV, § 41, 
and for a House of Delegates of not more than 100 nor 
less than 90 seats, in Art. IV, § .42. Senators are elected 
quadrennially and delegates biennially. At all relevant 
times, state statutes have fixed the number of senators 
at 40 and the number of delegates at 100. Pursuant to 
the state constitutional requirement of legislative reap-
portionment at least decenially, contained in Art. IV, 
§ 43, the General Assembly has reapportioned senatorial 
and House seats in 1932, 1942, and 1952, as well as in 
1962, and in 1958 the apportionment statutes were 
amended.1 The Virginia Constitution contains no ex-

1 Reapportionment in 1952 was accomplished only after the Gov-
ernor convened a special session of the Virginia Legislature for that 
purpose, since the legislature had adjourned without enacting any 
statutes reallocating representation. In anticipation of the constitu-
tional mandate to reapportion in 1962, the Virginia Governor, in 
January 1961, appointed a commission on redistricting. In doing 
its work, this commission employed the assistance of the Bureau of 
Public Administration of the University of Virginia. Suggesting that 
Senate and House districts should be, as nearly as practicable, equal 
in population, the Bureau submitted two alternative plans for the 
apportionment of the House and three alternative plans for the 
apportionment of Senate seats. These plans all followed the various 
criteria traditionally considered in previous apportionments, and 
complied with the constitutionally prescribed size limitations on both 
of the houses. In late 1961, the commission filed its report recom-
mending a redistricting plan different from any of the plans submitted 
by the Bureau. Its plan, based more on political compromise than 
any of the Bureau’s suggested plans, deviated further from popula-
tion-based representation than any of the Bureau’s proposals. At 
its 1962 regular session, the Virginia General Assembly completely 
disregarded both the commission report and the plans prepared by 

I the Bureau, and adopted apportionment schemes of its own for each 
house, in practical effect making only minimal changes in the exist-
ing statutory provisions. These enactments, of course, are the ones 

I principally complained of by appellees in this litigation.
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press standards, however, for the apportionment of legis- I
lative representation, and leaves the task of establishing I
districts solely up to the discretion of the legislature. I

With respect to political subdivisions, Virginia has 98 I
counties and 32 independent cities. Despite the absence I
of any specific provisions in the State Constitution, popu- I
lation has generally been traditionally regarded as the I
most important factor for legislative consideration in I
reapportioning and redistricting. Because cities and I
counties have consistently not been split or divided for I
purposes of legislative representation, multimember dis- I
tricts have been utilized for cities and counties whose I
populations entitle them to more than a single representa- I
tive, resulting in there always being less than 100 dele- ■
gate districts and less than 40 senatorial districts. And, ■
because of a tradition of respecting the integrity of the I
boundaries of cities and counties in drawing district lines, ■
districts have been constructed only of combinations of I
counties and cities and not by pieces of them. This has ■
resulted in the periodic utilization of floterial districts 2 ■ 

2 The term “floterial district” is used to refer to a legislative dis- B
trict which includes within its boundaries several separate districts B
or political subdivisions which independently would not be entitled B
to additional representation but whose conglomerate population B
entitles the entire area to another seat in the particular legislative B
body being apportioned. See Baker v. Carr, 369 U. S. 186, 256 B
(Cla rk , J., concurring). As an example, the City of Lynchburg, B
with a 1960 population of 54,790, is itself allocated one seat in the B
Virginia House of Delegates under the 1962 apportionment plan. 
Amherst County, with a population of only 22,953, is not given any 
independent representation in the Virginia House. But the City of 
Lynchburg and Amherst County are combined in a floterial dis- 
trict with a total population of 77,743. Presumably, it was felt 
that Lynchburg was entitled to some additional representation in 
the Virginia House, since its population significantly exceeded the 
ideal House district size of 36,669. However, since Lynchburg’s 
population did not approach twice that figure, it was apparently 
decided that Lynchburg was not entitled, by itself, to an added seat.
Adjacent Amherst County, with a population substantially smaller 
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where contiguous cities or counties cannot be combined 
to yield population totals reasonably close to a popula-
tion ratio figure determined by dividing the State’s total 
population by the number of seats in the particular legis-
lative body. Various other factors, in addition to popu-
lation, which have historically been considered by Vir-
ginia Legislatures in enacting apportionment statutes 
include compactness and contiguity of territory in form-
ing districts, geographic and topographic features, and 
community of interests among people in various districts.

Section 24—14 of the Virginia Code, as amended in 1962, 
provides for the apportionment of the Virginia Senate, 
and divides the State into 36 senatorial districts for the 
allocation of the 40 seats in that body. With a total 
state population of 3,966,949, according to the 1960 cen-
sus, and 40 Senate seats, the ideal ratio would be one 
senator for each 99,174 persons. Under the 1962 statute, 
however, Arlington County is given but one senator for 
its 163,401 persons, only .61 of the representation to which 
it would be entitled on a strict population basis. The 
City of Norfolk has only .65 of its ideal share of senatorial 
representation, with two senators for a population of 
305,872. And Fairfax County (including the cities of 
Fairfax and Falls Church), with two senators for 285,194 
people, has but .70 of its ideal representation in the Vir-
ginia Senate. In comparison, the smallest senatorial 
district, with respect to population, has only 61,730, and 
the next smallest 63,703.3 Thus, the maximum popula-

than the ideal district size, was presumably felt not to be entitled 
to a separate House seat. The solution was the creation of a floterial 
district comprising the two political subdivisions, thereby according 
Lynchburg additional representation and giving Amherst County a 
voice in the Virginia House, without having to create separate addi-
tional districts for each of the two political subdivisions.

3 In illustrating the disparities from population-based representa-
tion in the apportionment of Senate seats, the District Court included

729-256 0-65-48
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tion-variance ratio between the most populous and least 
populous senatorial districts is 2.65-to-l. Under the 
1962 senatorial apportionment, applying 1960 population 
figures, approximately 41.1% of the State’s total popula-
tion reside in districts electing a majority of the members 
of that body.4

Apportionment of seats in the Virginia House of Dele-
gates is provided for in § 24-12 of the Virginia Code, as 
amended in 1962, which creates 70 House districts and 
distributes the 100 House seats among them. Dividing 
the State’s total 1960 population by 100 results in an 
ideal ratio of one delegate for each 39,669 persons. Fair-
fax County, with a population of 285,194, is allocated 
only three House seats under the 1962 apportionment 
provisions, however, thus being given only .42 of its ideal 
representation. While the average population per dele-
gate in Fairfax County is 95,064, Wythe County, with 
only 21,975 persons, and Shenandoah County, with a 
population of only 21,825, are each given one seat in the 
Virginia House.5 The maximum population-variance 

in its opinion a chart showing the composition (by counties and cities) 
and populations of, and the number of senators allotted to, var-
ious senatorial districts, and comparing these figures with the sena-
torial representation given Arlington, Fairfax and Norfolk. 213 F. 
Supp., at 581-582.

4 Appellees have pointed out, however, that, since seats in the 
Virginia Legislature are reapportioned decennially, and since the 
allegedly underrepresented districts are those whose populations are 
increasing more rapidly than the allegedly overrepresented ones, the 
disparities from population-based representation, in both houses of 
the Virginia Legislature, will continually increase throughout the 
10-year period until the next reapportionment.

5 In discussing deviations from population-based representation in 
the allocation of seats in the House of Delegates, the District Court 
included, as part of its opinion, a chart showing the populations of and 
the number of seats given to certain House districts, and comparing 
these figures with the House representation accorded Arlington, Fair-
fax and Norfolk. 213 F. Supp., at 582-584.
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ratio, between the most populous and least populous 
House districts, is thus 4.36-to-l. The City of Norfolk, 
with 305,872 people, is given only six House seats, and 
Arlington County, with a population of 163,401, is allo-
cated only three. Under the 1962 reapportionment of 
the House of Delegates, 40.5% of the State’s population 
live in districts electing a majority of the House mem-
bers. Twenty-seven House districts have more than 
three times the representation of the people of Fairfax 
County, 12 districts have twice the representation of 
Arlington County, and six, twice that of Norfolk.

No adequate political remedy to obtain legislative 
reapportionment appears to exist in Virginia.6 No ini-
tiative procedure is provided for under Virginia law. 
Amendment of the State Constitution or the calling of 
a constitutional convention initially requires the vote of 
a majority of both houses of the Virginia General Assem-
bly.7 Only after such legislative approval is obtained is 
such a measure submitted to the people for a referendum 
vote. Legislative apportionment questions do not ap-
pear to have been traditionally regarded as non justiciable 
by Virginia state courts, however,8 and appellees could

6 For a discussion of the lack of federal constitutional significance 
of the presence or absence of an available political remedy, see 
Lucas v. Forty-Fourth General Assembly of Colorado, post, pp. 
736-737, decided also this date.

7 Va. Const., Art. XV, §§ 196, 197.
8 In Brown v. Saunders, 159 Va. 28, 166 S. E. 105 (1932), the 

Supreme Court of Appeals of Virginia held that a congressional dis-
tricting statute enacted by the Virginia Legislature was invalid since 
it conflicted with Art. IV, § 55, of the State Constitution, which 
requires congressional districts to have “as nearly as practicable, an 
equal number of inhabitants.” Of course, involved in that case was 
a specific state constitutional requirement relating to congressional 
districting, whereas no such detailed state requirements exist with 
respect to apportionment of seats in the Virginia Legislature. Appel-
lants have argued, however, that this decision indicates that Virginia
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possibly have sought and obtained relief in a state court 
as well as in a Federal District Court.* 9

III.
In Reynolds v. Sims, ante, p. 533, decided also this 

date, we held that the Equal Protection Clause requires 
that seats in both houses of a bicameral state legislature 
must be apportioned substantially on a population basis. 
Neither of the houses of the Virginia General Assembly, 
under the 1962 statutory provisions here attacked, is ap-
portioned sufficiently on a population basis to be consti-
tutionally sustainable. Accordingly, we hold that the 
District Court properly found the Virginia legislative 
apportionment invalid.

Appellants’ contention that the court below should have 
abstained so as to permit a state court to decide the ques-
tions of state law involved in this litigation is without 
merit. Where a federal court’s jurisdiction is properly 
invoked, and the relevant state constitutional and statu-
tory provisions are plain and unambiguous, there is no 
necessity for the federal court to abstain pending deter-
mination of the state law questions in a state court. 
McNeese v. Board of Education, 373 U. S. 668. This is 
especially so where, as here, no state proceeding had been

courts will also adjudicate questions relating to the validity of the 
State’s legislative apportionment scheme under the provisions of the 
Federal Constitution.

9 However, in Tyler v. Davis, a case involving a suit instituted on 
March 26, 1963, almost four months after the District Court’s deci-
sion in the instant case, the Circuit Court of the City of Richmond 
dismissed, on the merits, an action challenging the apportionment of 
seats in the Virginia Legislature. Although the state court found 
that it had jurisdiction and that the questions raised were justiciable 
in nature, it dismissed the complaint on the ground that plaintiffs had 
failed to show that the scheme for apportioning seats in the Virginia 
Legislature was an invidiously discriminatory one violative of the 
Equal Protection Clause.
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instituted or was pending when the District Court’s juris-
diction was invoked. We conclude that the court below 
did not err in refusing to dismiss the proceeding or stay 
its action pending recourse to the state courts.

Undoubtedly, the situation existing in Virginia, with 
respect to legislative apportionment, differs not insignifi-
cantly from that in Alabama. In contrast to Alabama, 
in Virginia the legislature has consistently reapportioned 
itself decennially as required by the State Constitution. 
Nevertheless, state legislative malapportionment, whether 
resulting from prolonged legislative inaction or from 
failure to comply sufficiently with federal constitutional 
requisites, although reapportionment is accomplished 
periodically, falls equally within the proscription of the 
Equal Protection Clause.

We reject appellants’ argument that the underrepresen-
tation of Arlington, Fairfax and Norfolk is constitution-
ally justifiable since it allegedly resulted in part from the 
fact that those areas contain large numbers of military 
and military-related personnel. Discrimination against 
a class of individuals, merely because of the nature of 
their employment, without more being shown, is consti-
tutionally impermissible. Additionally, no showing was 
made that the Virginia Legislature in fact took such a 
factor into account in allocating legislative representa-
tion.10 11 And state policy, as evidenced by Virginia’s elec-
tion laws, actually favors and fosters voting by military 
and military-related personnel.11 Furthermore, even if

10 See 213 F. Supp., at 584.
11 Virginia’s election laws enable persons in the armed forces to 

vote without registration or payment of poll tax. Va. Code Ann., 
1950 (Repl. Vol. 1964) §24-23.1. While the literal language of this 
provision grants the privilege to those “in active service ... in time 
of war,” the Virginia State Board of Electors is applying it currently. 
Although the mere stationing of military personnel in the State does 
not give them residence, Virginia election officials interpret the appli-
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such persons were to be excluded in determining the pop-
ulations of the various legislative districts, the discrimi-
nation against the disfavored areas would hardly be satis-
factorily explained, because, after deducting military and 
military-related personnel, the maximum population-
variance ratios would still be 2.22-to-l in the Senate and 
3.53-to-l in the House.

We also reject appellants’ claim that the Virginia appor-
tionment is sustainable as involving an attempt to bal-
ance urban and rural power in the legislature. Not only 
does this explanation lack legal merit, but it also fails to 
conform to the facts. Some Virginia urban areas, such 
as Richmond, by comparison with Arlington, Fairfax and 
Norfolk, appear to be quite adequately represented in 
the General Assembly. And, for the reasons stated in 
Reynolds,12 in rejecting the so-called federal analogy, and 
in Gray v. Sanders, 372 U. S. 368, 378, appellants’ reli-
ance on an asserted analogy to the deviations from popu-
lation in the Federal Electoral College is misplaced. The 
fact that the maximum variances in the populations of 
various state legislative districts are less than the extreme 
deviations from a population basis in the composition of 
the Federal Electoral College fails to provide a con-
stitutionally cognizable basis for sustaining a state ap-
portionment scheme under the Equal Protection Clause.

We find it unnecessary and inappropriate to discuss 
questions relating to remedies at the present time.13 

cable statutory provisions to mean that residence for military per-
sonnel is determined in the same manner as for all other citizens. 
Military personnel and members of their families who have been resi-
dents of Virginia for a year, residents of a county, city or town for 
six months, and residents of a precinct for 30 days are entitled to 
vote. Military personnel are not included in the categories of persons 
disabled from voting. Va. Code Ann., 1950 (Repl. Vol. 1964) § 24-18.

12 See Reynolds v. Sims, ante, pp. 571-576.
13 See id., at 585.
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Since the next election of Virginia legislators will not 
occur until 1965, ample time remains for the Virginia 
Legislature to enact a constitutionally valid reapportion-
ment scheme for purposes of that election. After the 
District Court has provided the Virginia Legislature with 
an adequate opportunity to enact a valid plan, it can 
then proceed, should it become necessary, to grant relief 
under equitable principles to insure that no further elec-
tions are held under an unconstitutional scheme. Since 
the District Court stated that it was retaining jurisdic-
tion and that plaintiffs could seek further appropriate 
relief, the court below presumably intends to take further 
action should the Virginia Legislature fail to act promptly 
in remedying the constitutional defects in the State’s leg-
islative apportionment plan. We therefore affirm the 
judgment of the District Court on the merits of this liti-
gation, and remand the case for further proceedings con-
sistent with the views stated here and in our opinion in 
Reynolds v. Sims.

It is so ordered.

Mr . Justic e Clark  concurs in the affirmance for the 
reasons stated in his concurring opinion in Reynolds v. 
Sims, ante, p. 587, decided this date.

[For dissenting opinion of Mr . Justice  Harlan , see 
ante, p. 589.]

Mr . Justic e Stew art .
In this case, the District- Court recognized that “pop-

ulation is not . . . the sole or definitive measure of 
districts when taken by the Equal Protection Clause.” 
213 F. Supp., at 584. In reaching its decision the court 
made clear that it did not “intend to say that there can-
not be wide differences of population in districts if a sound 
reason can be advanced for the discrepancies.” Id., at
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585. The District Court, however, could find “no ra-
tional basis for the disfavoring of Arlington, Fairfax and 
Norfolk.” Ibid. In my opinion the appellants have 
failed to show that the trial court erred in reaching this 
conclusion. Accordingly, in keeping with the view ex-
pressed in my dissenting opinion in Lucas v. Forty- 
Fourth General Assembly of Colorado, post, p. 744, I 
would affirm the District Court’s judgment holding that 
to the extent a state legislative apportionment plan is con-
clusively shown to have no rational basis, such a plan 
violates the Equal Protection Clause.
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ROMAN, CLERK OF THE PEACE, et  al . v . 
SINCOCK ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF DELAWARE.

No. 307. Argued December 9, 1963.—Decided June 15, 1964.

Appellees, voters in Delaware’s most populous county, on behalf of 
themselves and others similarly situated, brought suit in the Fed-
eral District Court against officials having duties in connection 
with state elections, contending that the apportionment of the 
Delaware Legislature violated the Equal Protection Clause. Under 
the legislative apportionment provisions of the 1897 Delaware 
Constitution, in force when this litigation began, the State was 
divided into 17 Senate and 35 House single-member districts for 
electing state legislators. Both senatorial and representative dis-
tricts had varied greatly in population, resulting in a maximum 
population-variance ratio of about 15-to-l for the Senate and 
35-to-l for the House. Districts electing a majority in the Senate 
and the House comprised only 22% and 18.5%, respectively, of 
the State’s total 1960 population. A 1963 constitutional amend-
ment, adopted by the legislature while this litigation was pending, 
increased the size of both houses, but left the maximum popula-
tion-variance ratio for the Senate about the same while reducing 
the ratio for the House to about 12-to-l. Under the amendment 
about two-thirds of the Senate would be elected from districts 
containing only about 31% of the State’s population and a majority 
of the House would represent districts where only 28% reside. 
Although repeated attempts were made through the years to reap-
portion the legislature or call a constitutional convention for that 
purpose, the Delaware Legislature failed to take any action until 
the 1963 amendment. No initiative or referendum procedure exists 
in the State. After the 1963 amendment, the District Court held 
that gross and invidious discrimination in violation of the Equal 
Protection Clause existed against appellees and others similarly 
situated, both before and after the amendment, but, while retain-
ing jurisdiction, gave the legislature further time to adopt a valid 
apportionment plan. However, it later enjoined the holding of 
any elections under the existing scheme or amendment after the
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Governor proclaimed a plan for House redistricting under the 
1963 amendment. Appeals to this Court followed. Held:

1. The seats in both houses of a bicameral state legislature must 
be apportioned substantially on a population basis. Reynolds v. 
Sims, ante, p. 533, followed. P. 708.

2. Neither of the houses in the Delaware General Assembly was 
so apportioned either before or after the 1963 amendment. P. 708.

3. Reliance upon the so-called “federal analogy” to justify devia-
tions from a population basis in apportionment of seats in the 
Delaware Legislature is misplaced. Reynolds v. Sims, supra, 
followed. Pp. 708-709.

4. The Delaware apportionment scheme cannot be upheld on 
the basis that Congress had admitted various States into the Union 
although the apportionment of seats in their legislatures was based 
on factors other than population. P. 709.

5. Rigid mathematical standards for evaluating the constitu-
tional validity of a state legislative apportionment scheme under 
the Equal Protection Clause are neither practicable nor desirable. 
P. 710.

6. Applying general equitable principles, the District Court 
must determine whether it would be advisable to allow the 1964 
election of the Delaware legislators to be conducted under the pro-
visions of the 1963 amendment in the interest of avoiding possible 
disruption of state election processes and permitting the Delaware 
Legislature to adopt a constitutionally valid apportionment scheme, 
or whether further delay in effecting appellees’ constitutional 
rights is unjustified. Pp. 711-712.

215 F. Supp. 169, affirmed and remanded.

Frederick Bernays Wiener argued the cause for appel-
lants. With him on the briefs were David P. Buckson, 
Attorney General of Delaware, E. Norman Veasey, Chief 
Deputy Attorney General, Januar D. Bove, Jr., Frank 
O’Donnell and N. Maxson Terry.

Vincent A. Theisen argued the cause and filed a brief 
for appellees.

Solicitor General Cox, by special leave of Court, argued 
the cause for the United States, as amicus curiae, urging 
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affirmance. With him on the brief were Bruce J. Terris 
and Richard W. Schmude.

Mr . Chief  Justic e Warren  delivered the opinion of 
the Court.

Presented for decision in this case is the constitutional 
validity, under the Equal Protection Clause of the 
Fourteenth Amendment to the Federal Constitution, 
of the apportionment of seats in the Delaware General 
Assembly.

I.

Shortly after this Court’s decision in Baker v. Carr, 
369 U. S. 186, plaintiffs below, residents, taxpayers and 
qualified voters of New Castle County, Delaware, filed a 
complaint in the United States District Court for the 
District of Delaware, in their own behalf and on behalf 
of all persons similarly situated, challenging the appor-
tionment of the Delaware Legislature. Defendants, sued 
in their representative capacities, were various officials 
charged with the performance of certain duties in con-
nection with state elections. The complaint alleged 
deprivation of rights under the Equal Protection Clause 
of the Fourteenth Amendment, and asserted that the Dis-
trict Court had jurisdiction under the Fourteenth Amend-
ment, 42 U. S. C. §§ 1983 and 1988, and 28 U. S. C. 
§§ 1343 and 2201.

Plaintiffs below alleged that the apportionment of seats 
in the Delaware Legislature resulted in an “invidious dis-
crimination as to the inhabitants of New Castle County 
and the City of Wilmington,” operated to deny them the 
right to cast votes for Delaware legislators “that are of 
equal effect with that of every other citizen of the State 
of Delaware,” and was arbitrary and capricious in failing 
to provide a reasonable classification of those voting for 
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members of the Delaware General Assembly.1 Plaintiffs 
also asserted that they were without any other adequate 
remedy since the existing legislative apportionment was 
frozen into the 1897 Delaware Constitution; that the 
present legislature was dominated by legislators repre-
senting the two less populous counties; that it was, as a 
practical matter, impossible to amend the State Constitu-
tion or convene a constitutional convention for the pur-
pose of reapportioning the General Assembly; and that 
the Delaware Legislature had consistently failed to take, 
appropriate action with respect to reapportionment.

Plaintiffs below sought a declaration that Art. II, § 2, 
of the Delaware Constitution, which established the 
apportionment of seats in both houses of the Dela-
ware Legislature, is unconstitutional, and an injunction 
against defendants to prevent the holding of any further 
elections under the existing apportionment scheme. 
Plaintiffs also requested that the District Court either 
reapportion the Delaware Legislature on a population 
basis or, alternatively, direct that the November 1962 
general election be conducted on an at-large basis. A 
three-judge District Court was asked for by plaintiffs, 
and was promptly convened.

On July 25, 1962, the District Court entered an order 
staying the proceedings until August 7, 1962, in order to 
permit the Delaware Legislature to take “some appro-
priate action.” 207 F. Supp. 205. The court noted that, 
since publication of any proposed constitutional amend-
ment at least three months prior to the next general elec-
tion was required under Delaware law,1 2 it would serve no 
useful purpose to grant a stay beyond August 7, 1962.

1 Interestingly, Art. I, §3, of the Delaware Constitution provides: 
“All elections shall be free and equal.”

2 See 207 F. Supp., at 207. The decisions of the court below are 
reported sub nom. Sincock v. Terry and Sincock v. Duffy.
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On July 30, 1962, the General Assembly approved a 
proposed amendment to the legislative apportionment 
provisions of the Delaware Constitution,3 based upon 
recommendations of a bipartisan reapportionment com-
mittee appointed by the Delaware Governor Under 
Delaware law this amendment could not, however, be-
come effective unless again approved during the next 
succeeding session of the General Assembly.4

On August 7, 1962, the District Court entered an order 
refusing to dismiss the suit, and stated that, while it had 
no desire to substitute its judgment for the collective wis-
dom of the Delaware General Assembly in matters of 
legislative apportionment, it had no alternative but to 
proceed promptly in deciding the case. 210 F. Supp. 395. 
Some of the defendants applied for a further stay of pro-
ceedings so that the General Assembly coming into office 
in January 1963 would have an opportunity to approve 
the proposed constitutional amendment. On August 8, 
1962, plaintiffs applied for a preliminary injunction 
against the conducting of the November 1962 general 
election under the existing apportionment provisions. 
Plaintiffs were thereafter permitted to amend their com-
plaint to request that the proposed constitutional amend-
ment also be declared unconstitutional and that the court 
order a provisional reapportionment of the Delaware 
Legislature.

On October 16, 1962, the District Court denied both 
the applications for a preliminary injunction and for a 
further stay. 210 F. Supp. 396. Denial of a preliminary

3 By the requisite two-thirds vote in both houses of the General 
Assembly, pursuant to Art. XVI, § 1, of the Delaware Constitution.

4 Under Art. XVI, § 1, of the Delaware Constitution, a constitu-
tional amendment must be passed by a two-thirds vote of both houses 
of successive General Assemblies before becoming part of the State 
Constitution.
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injunction effectively permitted the holding of the 
November 1962 general election pursuant to the legisla-
tive apportionment provisions of the 1897 Delaware Con-
stitution. After extended pretrial proceedings, the court, 
on November 27, 1962, entered a pretrial order in which 
the parties agreed to the accuracy of a series of exhibits, 
statistics and various statistical computations. In early 
January 1963, the Delaware General Assembly, elected in 
November 1962, approved the proposed constitutional 
amendment by the requisite two-thirds vote. As a result, 
the amendment to the legislative apportionment provi-
sions of Art. II, § 2, became effective on January 17, 
1963, having been passed by two successive General 
Assemblies.5 Trial before the District Court ensued, 
with the expert testimony of various political scientists 
being presented.

On April 17, 1963, the District Court, in an opinion by 
Circuit Judge Biggs, held that Art. II, § 2, of the Dela-
ware Constitution, both before and after the 1963 amend-
ment, resulted in gross and invidious discrimination 
against the plaintiffs and others similarly situated, in 
violation of the Equal Protection Clause of the Four-
teenth Amendment. 215 F. Supp. 169. Stating that 
“the fundamental issue presented for . . . adjudication is 
whether or not the apportioning of members of the Gen-
eral Assembly of the State of Delaware offends the 
electors of the State because of an alleged debasement of 1 
their voting rights,” the court indicated that it would 
pass upon the constitutional validity of both the provi-
sions of the 1897 Constitution and the provisions of the 
1963 constitutional amendment. After considering in 
detail the apportionment of legislative seats under the 
provisions of the 1897 Delaware Constitution, the court 
below concluded that “ [t]he uneven growth of the differ-
ent areas of the State created a condition because of which I 

5 53 Del. Laws, c. 425 (1962); 54 Del. Laws, c. 1 (1963). I
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the numbers of inhabitants in representative and sena-
torial districts differed not only on an intercounty basis 
but also on an intracounty basis.” After discussing the 
effect of the 1963 reapportionment amendment, the Dis-
trict Court turned to a consideration of plaintiffs’ claim 
under the Federal Constitution. Stating that the rights 
asserted by plaintiffs are “personal civil rights” of great 
importance, the court below continued:

“. . . Section 2 of Article II of the Constitution of 
Delaware as it existed prior to the 1963 Amendment 
and as it exists today creates such an inequality in 
voting power, resulting in invidious discrimination, 
as to bring it within the proscription of the Four-
teenth Amendment of the Constitution of the United 
States. . . . This is true as to the apportionment 
of the Senate as well as to the apportionment of the 
House of Representatives of the General Assembly 
of Delaware. While mathematical exactitude in 
apportionment cannot be expected, and indeed is not 
possible in an absolute sense, disparities created by 
Section 2 of Article II, as it was prior to the 1963 
Amendment and as it is now, are of such a startling 
nature as to demonstrate a debasement of franchise 
of individual electors of this State which the Equal 
Protection Clause of the Federal Constitution can-
not tolerate.” 6

After holding that the apportionment of at least one 
house of a bicameral state legislature must be based sub-
stantially on population, the District Court rejected the 
relevancy of the so-called federal analogy as a justifica-
tion for departures from a population-based apportion-
ment scheme in the other house of a state legislature. 
Although finding no rational or reasonable basis for the 
Delaware apportionment, either as it previously existed 

6 215 F. Supp., at 184.
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or as amended, the court nevertheless concluded that re-
apportionment was basically a legislative function, and 
that a further opportunity should be given to the General 
Assembly to reapportion itself properly in accordance 
with the requirements of the Fourteenth Amendment. 
After attempting to delineate some guidelines for the 
Delaware Legislature to follow in reapportioning, the 
court below, with an eye toward the impending 1964 elec-
tions, gave the General Assembly until October 1, 1963, 
to adopt a constitutionally valid plan.7 The District 
Court entered a decree declaring Art. II, § 2, of the Dela-
ware Constitution to be unconstitutional, and retained 
jurisdiction to order injunctive or other relief if it 
became necessary to do so.

On May 6, 1963, the Supreme Court of Delaware 
advised the Delaware Governor that, notwithstanding the 
holding of the District Court, he should proceed accord-
ing to the provisions of the invalidated 1963 constitu-

7 The other two judges both wrote short opinions. Chief District 
Judge Wright indicated that he concurred in the view that Art. II, 
§ 2, of the Delaware Constitution, before and after amendment, was 
unconstitutional, since at least one house of a state legislature must 
be apportioned strictly on a population basis. He indicated that he 
also agreed with the “precatory observation” of Judge Biggs that the 
other house must also be apportioned substantially on a population 
basis.

District Judge Layton concurred in the result reached, finding that 
Art. II, § 2, of the Delaware Constitution, prior to as well as after 
the 1963 amendment, was unconstitutional with respect to the House 
of Representatives. He stated that, since the 1963 amendment con-
tained no severability clause, the whole amendment was unconsti-
tutional because of the provisions relating to the House, and that 
therefore there was no need to consider whether the senatorial provi-
sions were valid. He indicated, however, that he thought that it was 
permissible to apportion one house on a nonpopulation, area basis 
where the other house was apportioned strictly on population, since 
such a system would be patterned on the scheme of representation in 
the Federal Congress.
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tional amendment to proclaim a redistricting plan for 
House of Representatives seats. The Delaware Supreme 
Court’s opinion was predicated on the view that the Dis-
trict Court’s decision was not a final one, since it was 
appealable and since no injunctive relief had been 
granted. Acting on this advice, while making reference 
to the District Court’s decision, the Governor, on May 17, 
1963, proclaimed a plan providing for the redistricting of 
certain House districts in accordance with the provisions 
of the 1963 reapportionment amendment. Under these 
circumstances, on May 20,1963, the District Court entered 
an injunction against the holding of any elections for 
General Assembly seats under Art. II, § 2, of the Dela-
ware Constitution, either as it had previously existed or 
as amended, and again reserved jurisdiction to make such 
further orders as it might deem necessary. The District 
Court denied a motion to stay its injunction pending 
appeal, but, on application by defendants below, Mr . 
Just ice  Brennan , on June 27, 1963, stayed the opera-
tion of the District Court’s injunction pending final dis-
position of the case by this Court. Notices of appeal 
from the District Court’s final decree, and from its in-
junction and denial of the motion for a stay, were timely 
filed by defendants. Pursuant to this Court’s Rule 
15 (3), both appeals have been treated as a single case. 
When appellees filed a motion to affirm, appellants 
countered with a motion to advance. On October 21, 
1963, we noted probable jurisdiction and granted 
appellants’ motion to advance. 375 U. S. 877.

II.
Under the provisions of the 1897 Delaware Constitu-

tion relating to legislative apportionment, in force when 
this litigation was commenced, the State was geographi-
cally divided into 17 Senate and 35 House districts for 
the purpose of electing members of the Delaware Legis-

729-256 0-65-49 
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lature. Delaware senators serve four-year terms, with 
approximately half of the senators elected every two 
years, and all representatives are elected for two-year 
terms. Qualified voters in each Senate and House dis-
trict elect one senator and one representative, under the 
1897 Constitution’s apportionment plan. Delaware is 
comprised of only three counties, and only one sizable 
metropolitan area—Wilmington. Under the 1897 ap-
portionment, five senatorial districts and 10 representa-
tive districts were allocated to Kent County, to Sussex 
County, and to “rural” New Castle County (that part 
of the county outside of the City of Wilmington), and 
Wilmington was given two senatorial and five repre-
sentative districts. The number and boundaries of both 
the senatorial and representative districts were specifi-
cally fixed and described in the constitutional provisions, 
and no provision was made for their alteration. When 
the constitutional provisions were adopted, the popula-
tion of the State of Delaware was approximately 180,000, 
with about 32,000 living in Kent County, 38,000 residing 
in Sussex County, and 105,000 living in New Castle 
County (of whom about 70,000 lived in the City of 
Wilmington). By 1960, the total population of Dela-
ware had increased to 446,292, of which 307,446 resided 
in New Castle County, 95,827 in Wilmington and 211,619 I 
in “rural” New Castle County. And, under the 1960 
census figures, 65,651 lived in Kent County and 73,195 
resided in Sussex County.

Under the 1897 apportionment scheme, as perpetuated 1 
over 65 years later, Senate districts ranged in population 
from 4,177 to 64,820, resulting in a maximum population- I 
variance ratio, between the most populous and least pop- I 
ulous Senate districts, of about 15-to-l. Senatorial dis- I 
tricts in Kent and Sussex Counties were consistently much I 
smaller in population than those in New Castle County, I 
with the exception of one New Castle County district 1 
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which, with a population of only 4,177, was the smallest 
senatorial district in the State.8 Only 22% of the State’s 
total population resided in districts electing a majority 
of the members of the 17-member Senate, applying 1960 
census figures to the senatorial apportionment scheme 
existing when this litigation was commenced.

Representative districts ranged in population, as of 
1960, from 1,643 to 58,228, under Art. II, § 2, of the 1897 
Delaware Constitution, resulting in a maximum popula-
tion-variance ratio, in the Delaware House, of about 35- 
to-1. Again, the average population of House districts in 
Kent and Sussex Counties was significantly smaller than 
that of those in New Castle County, although several of 
the “rural” New Castle County districts were among the 
smallest in the State. Applying 1960 census figures to 
the 1897 apportionment scheme, with respect to the Del-
aware House, the 18 most sparsely populated representa-
tive districts, containing only about 18.5% of the State’s 
total 1960 population, elected a majority of the members 
of the House of Representatives.9 Persons living in the 
six most populous representative districts, 233,718, more 
than one-half of the total state population, had only the 
same voting power, under the 1897 Constitution’s scheme, 
as those 16,552 persons living in the six least populous dis-
tricts, with respect to electing members of the Delaware 
House.10 Serious disparities in the population of dis-

8 Included in the District Court’s opinion is a chart showing the 
population of the 17 senatorial districts established by Art. II, § 2, 
of the 1897 Delaware Constitution, and tracing the population changes 
in each during the period 1930-1960. 215 F. Supp., at 176.

9 A chart showing the population of the 35 representative districts
I established by Art. II, § 2, of the 1897 Delaware Constitution, and 
I tracing the population changes in each during the period 1890-1960, 
I is included in the District Court’s opinion. 215 F. Supp., at 174-175. 
I 10 And, as pointed out by the court below, under the apportionment 
I of House seats contained in Art. II, § 2, of the Delaware Constitution, 
I “The inhabitants of the 18 least populated representative districts 
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tricts, both House and Senate, within each county were 
also presented in the district population figures considered 
by the District Court.11

Evidence before the District Court showed that, despite 
repeated attempts to reapportion the legislature or to 
call a constitutional convention for that purpose, the Del-
aware Legislature had consistently failed to take any ac-
tion to change the existing apportionment of legislative 
seats. No initiative and referendum procedure exists in 
Delaware.11 12 Legislative apportionment has been tradi-
tionally provided for wholly by constitutional provisions 
in Delaware, and a concurrence of two-thirds of both 
houses of two consecutive state legislatures is required 
in order to amend the State Constitution.13 The Del-
aware General Assembly may also, by a two-thirds vote, 
submit to the State’s voters the question of whether to 
hold a constitutional convention.14

Linder the 1963 amendment to Art. II, § 2, of the Del-
aware Constitution, the size of the Senate is increased 
from 17 to 21 members, and the four added seats are 

are less in number than those of the two districts having the heaviest 
concentration of population; nonetheless, the former elect 18 repre-
sentatives in the House of Representatives, while the latter elect 2 
representatives in the House of Representatives of the Delaware 
General Assembly.” 215 F. Supp., at 176.

11 The 35 representative districts tended to follow generally the 
boundaries of a “hundred,” a geographical subdivision of counties 
in Delaware since its founding, and the 17 senatorial districts, which 
were also described in a detailed fashion in Art. II, § 2, of the 1897 
Delaware Constitution, were composed either of two representative 
districts each or two or more hundreds or portions of hundreds.

12 For a discussion of the lack of federal constitutional significance 
of the presence or absence of an available political remedy, see Lucas 
v. Forty-Fourth General Assembly of Colorado, post, pp. 736-737, 
decided also this date.

13 Under Art. XVI, § 1, of the Delaware Constitution.
14 Under Art. XVI, § 2, of the Delaware Constitution.
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allotted equally to Kent and Sussex Counties, giving each 
of the State’s three counties seven senators.15 The added 
senators are to be elected at large from districts compris-
ing about one-half of the House districts in each of the 
two counties. As a result of this change, each voter in 
Kent and Sussex Counties is entitled to vote for two sena-
tors and one representative. With respect to the House 
of Representatives, the amendment provides that each 
existing representative district with a population in excess 
of 15,000 persons is to be allotted an additional representa-
tive for each additional 15,000 persons or major fraction 
thereof. The boundaries of the original 35 representative 
districts are not affected, and districts receiving additional 
representatives are to be divided, by a redistricting com-
mission headed by the Governor, so that each of the new 
districts elects one representative.16 The net effect of 
the 1963 amendment, as regards immediate changes in 
House representation, is to allot 10 additional representa-
tives to various districts in New Castle County, increas-
ing the size of the House to 45 members. Representation 
of Kent and Sussex Counties is to be unaffected. Under 
the revised apportionment, the maximum population-
variance ratio is reduced to about 12-to-l with respect to 
the House, but remains about 15-to-l in the Senate. A 
majority of the members of the House would be elected, 
under the 1963 amendment, from districts with only 
about 28% of the State’s total population. And, since

15 A chart showing the composition of the Senate and the popula-
tion of each of the 21 senatorial districts under the 1963 amendment 
is included in the District Court’s opinion. 215 F. Supp., at 181.

16 Included in the District Court’s opinion are charts indicating 
the effect of the 1963 amendment on the representation of New Castle 
County in the House of Representatives and showing the composition 
of the Delaware House, as reapportioned, including the population 
of each of its 45 districts under 1960 census figures. 215 F. Supp., 
at 179-180.
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the 1963 amendment added two Senate seats each for the 
two smaller counties, the change in senatorial apportion-
ment would result in two-thirds of the Senate being 
elected from districts where only about 31% of the State’s 
population reside. About 21% of the State’s population 
would be represented by a majority of the members of the 
Delaware Senate, under the 1963 reapportionment.

The 1963 amendment also provided that, if a constitu-
tional convention were to be called, the number of dele-
gates and the method of their election were not to be af-
fected by the amended apportionment provisions, and, for 
the purpose of any future constitutional convention, the 
representative districts were to elect delegates on the basis 
of the apportionment provided by Art. II, § 2, as it existed 
prior to the amendment. Thus, the number of constitu-
tional convention delegates would continue to be 41, one 
from each of the 35 representative districts provided for 
under the 1897 scheme, with two elected at large from 
each of the three counties.17

III.
In Reynolds v. Sims, ante, p. 533, decided also this 

date, we held that the Equal Protection Clause requires 
that seats in both houses of a bicameral state legislature 
must be apportioned substantially on a population basis. 
Neither of the houses of the Delaware General Assembly, 
either before or after the 1963 constitutional amendment, 
was so apportioned. Thus, we hold that the District 
Court correctly found the Delaware legislative apportion-
ment constitutionally invalid, and affirm the decisions 
below.

For the reasons stated in our opinion in Reynolds,18 
appellants’ reliance upon the so-called federal analogy to 

17 Under Art. XVI, § 2, of the Delaware Constitution.
18 See Reynolds v. Sims, ante, pp. 571-576.
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justify the deviations from a population basis in the 
apportionment of seats in the Delaware Legislature is 
misplaced.19 And appellants’ argument that the Dela-
ware apportionment scheme should be upheld since Con-
gress has admitted various States into the Union although 
the apportionment of seats in their legislatures was based 
on factors other than population is also unconvincing.20 
In giving the Delaware Legislature an opportunity to 
adopt a constitutionally valid plan of legislative appor-
tionment, and in deferring decision until after the Novem-
ber 1962 general election, because of the imminence of 

19 That the three Delaware counties may have possessed some 
attributes of limited sovereignty prior to the inception of Delaware 
as a State provides no basis for applying the federal analogy to leg-
islative apportionment in Delaware while holding it inapplicable in 
other States. Whatever the role of counties in Delaware during the 
colonial period, they never have had those aspects of sovereignty 
which the States possessed when our federal system of government 
was adopted. And it could hardly be contended that Delaware’s 
counties retained any elements of sovereign power, when the State 
was formed, that at all compare with those retained by the States 
under our Federal Constitution. See 215 F. Supp., at 186, where 
the District Court stated that “there never was much and there is 
now no sovereignty in the Counties of Delaware . . . .”

Additionally, the Delaware legislative apportionment scheme here 
challenged, even after the 1963 constitutional amendment, fails to 
resemble the plan of representation in the Federal Congress in several 
significant respects: the Delaware House of Representatives is plainly 
not apportioned in accordance with population, and senators in Del-
aware are not chosen as representatives of counties. Although, under 
the 1963 amendment, each county is given an equal number of sen-
ators, the 21 senators are chosen one each from the 21 senatorial 
districts, seven per county, established solely for the purpose of their 
election. Each Delaware senator represents his district and not the 
county in which the district is located. Members of the Federal 
Senate are of course elected from a State at large, and represent the 
entire State.

20 See the discussion of and the reasons for rejecting this argument 
in Reynolds v. Sims, ante, p. 582.
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that election and the disruptive effect which its decision 
might have had, the District Court acted in a wise and 
temperate manner. And the court below did not err in 
granting injunctive relief after it had become apparent 
that, despite its decree holding that the 1963 constitu-
tional amendment reapportioning seats in the Delaware 
Legislature failed to comply with federal constitutional 
requirements, no further reapportionment by the Dela-
ware General Assembly was probable.

Our affirmance of the decision below is not meant to 
indicate approval of the District Court’s attempt to state 
in mathematical language the constitutionally permis-
sible bounds of discretion in deviating from apportion-
ment according to population.21 In our view the prob-
lem does not lend itself to any such uniform formula, and 
it is neither practicable nor desirable to establish rigid 
mathematical standards for evaluating the constitutional 
validity of a state legislative apportionment scheme 
under the Equal Protection Clause. Rather, the proper 
judicial approach is to ascertain whether, under the par-
ticular circumstances existing in the individual State 
whose legislative apportionment is at issue, there has 
been a faithful adherence to a plan of population-based 
representation, with such minor deviations only as may 
occur in recognizing certain factors that are free from any 
taint of arbitrariness or discrimination.

Apart from what we said in Reynolds, we express no 
view on questions relating to remedies at the present 
time.22 Regardless of the requirements of the Delaware 

21 The court below suggested that population-variance ratios 
smaller than P/k-to-l would presumably comport with minimal con-
stitutional requisites, while ratios in excess thereof would necessarily 
involve deviations from population-based apportionment too extreme 
to be constitutionally sustainable. See 215 F. Supp., at 190.

22 See Reynolds v. Sims, ante, p. 585.
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Constitution 23 and the fact that legislative apportionment 
has traditionally been considered a constitutional matter 
in Delaware, the delay inherent in following the state 
constitutional prescription for approval of constitutional 
amendments by two successive General Assemblies can-
not be allowed to result in an impermissible depriva-
tion of appellees’ right to an adequate voice in the 
election of legislators to represent them. Acting under 
general equitable principles, the court below must now de-
termine whether it would be advisable, so as to avoid a 
possible disruption of state election processes and permit 
additional time for the Delaware Legislature to adopt a

23 Particularly Art. XVI, § 1, which requires the approval by suc-
cessive state legislatures before a proposed constitutional amendment 
can be adopted.

In its initial opinion, incident to its order granting a limited stay, 
the District Court suggested that the Delaware Legislature might 
desire to amend the State Constitution so as to make legislative 
apportionment a statutory instead of a constitutional matter, in order 
to obviate the delay inherently involved in complying with the re-
quirement of the Delaware Constitution that constitutional amend-
ments must be approved by two successive General Assemblies before 
becoming effective. 207 F. Supp., at 206-207. In this manner, the 
District Court suggested, if the Delaware Legislature’s attempt at 
reapportionment should be found deficient under the Federal Con-
stitution, the General Assembly elected in November 1962 would be 
free, under state law, to proceed expeditiously with the enactment 
of a revised statutory reapportionment plan consonant with the re-
quirements of the Equal Protection Clause. Unfortunately, the Del-
aware Legislature failed to act on the Court’s suggestion, and instead 
proposed the constitutional amendment hereinbefore discussed, which 
was approved by two consecutive state legislatures in late 1962 and 
in early 1963. However, in its opinion on the merits, the District 
Court intimated that, with the Delaware constitutional provisions 
relating to legislative apportionment declared invalid, the Delaware 
Legislature could “then proceed to pass an apportionment statute 
meeting the requirements of the Fourteenth Amendment . . . .” 215 
F. Supp., at 191.
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constitutionally valid apportionment scheme, to allow the 
1964 election of Delaware legislators to be conducted pur-
suant to the provisions of the 1963 constitutional amend-
ment, or whether those factors are insufficient to justify 
any further delay in the effectuation of appellees’ con-
stitutional rights. We therefore affirm the decisions of 
the District Court here appealed from, and remand the 
case for further proceedings consistent with the views 
stated here and in our opinion in Reynolds v. Sims.

It is so ordered.

Mr . Justice  Clark  concurs in the affirmance for the 
reasons stated in his concurring opinion in Reynolds v. 
Sims, ante, p. 587, decided this date.

[For dissenting opinion of Mr . Justi ce  Harlan , see 
ante, p. 589.]

Mr . Justice  Stew art .
In this case the appellees showed that the apportion-

ment of seats among the districts represented in the 
Delaware House of Representatives and within the 
counties represented in the Delaware Senate, apparently 
reflects “no policy, but simply arbitrary and capricious 
action.” The appellants have failed to dispel this show-
ing by suggesting any possible rational explanation for 
these aspects of Delaware’s system of legislative appor-
tionment. Accordingly, for the reasons stated in my dis-
senting opinion in Lucas v. Forty-Fourth General As- 
sembly of Colorado, post, p. 744, I would affirm the judg-
ment of the District Court insofar as it holds that 
Delaware’s system of apportionment violates the Equal 
Protection Clause.
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LUCAS ET AL. V. FORTY-FOURTH GENERAL 
ASSEMBLY OF COLORADO et  al .

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLORADO.
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Decided June 15, 1964.

Appellants, voters in the Denver metropolitan area, seeking declara-
tory and injunctive relief, sued various officials having duties in 
connection with state elections challenging the apportionment of 
seats in both houses of the Colorado General Assembly. A three- 
judge Federal District Court deferred a hearing until after the 
1962 general election, at which two proposals for amending the 
state constitutional provisions relating to legislative apportionment 
were to be voted on by the Colorado electorate. Under the plan 
which was adopted the House of Representatives was presumably 
to be apportioned on the basis of population but the existing 
apportionment of the Senate, based on a combination of population 
and other factors (geography, compactness and contiguity, accessi-
bility, natural boundaries, and conformity to historical divisions) 
was substantially maintained. The rejected proposal would have 
based apportionment of both houses largely on the basis of popu-
lation. Under the adopted plan, counties with only about one- 
third of the State’s total population would elect a majority of the 
Senate; the maximum population-variance ratio would be about 
3.6-to-l; and the chief metropolitan areas, with over two-thirds of 
the State’s population, could elect only a bare majority of the Sen-
ate. Following the general election the parties amended their 
pleadings so that a challenge to the newly adopted apportionment 
scheme was solely involved. The District Court, stressing approval 
by the electorate, held that the recently adopted plan met the 
requirements of the Equal Protection Clause of the Fourteenth 
Amendment and dismissed the suit. Held:

1. Both houses of a bicameral state legislature must be appor-
tioned substantially on a population basis. Reynolds v. Sims, 
ante, p. 533, followed. P. 734.

2. Though this Court need not pass upon the apportionment 
of the House, which is not challenged here, the apportionment of 
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the Senate under the newly adopted scheme, which is not severable 
from the apportionment of the House, departs from population-
based representation too substantially to be permissible under the 
Equal Protection Clause. P. 735.

3. A political remedy, such as the initiative and referendum, may 
justify an equity court in deferring action temporarily on an appor-
tionment plan to allow recourse to such procedure; but such a 
remedy has no constitutional significance if the plan does not meet 
equal protection requirements. Pp. 736-737.

4. The disparities from population-based representation in the 
allocation of Senate seats to populous areas cannot be justified as 
rational on the ground that geographical, historical, and other 
factors were taken into account. P. 738.

5. The “federal analogy” relied upon with regard to the Senate 
apportionment plan is without factual or legal merit. P. 738.

6. It is not appropriate for this Court to express a view on the 
question of remedies, since the District Court, acting under equi-
table principles, must now determine whether the imminence of 
1964 elections requires utilization of the newly adopted apportion-
ment plan for purposes of those elections or whether appellants’ 
right to cast adequately weighted votes for state legislators in 
those elections can practicably be effectuated. P. 739.

219 F. Supp. 922, reversed and remanded.

George Louis Creamer and Charles Ginsberg argued the 
cause and filed a brief for appellants.

Anthony F. Zarlengo, Special Assistant Attorney Gen-
eral of Colorado, argued the cause for the Forty-Fourth 
General Assembly of Colorado et al., appellees. With 
him on the brief was Duke W. Dunbar, Attorney General 
of Colorado. Stephen H. Hart argued the cause for 
Johnson et al., appellees. With him on the brief were 
James Lawrence White, William E. Murane, Charles S. 
Vigil and Richard S. Kitchen, Sr.

Solicitor General Cox, by special leave of Court, argued 
the cause for the United States, as amicus curiae, urging 
reversal. With him on the brief were Assistant Attorney
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General Marshall, Bruce J. Terris, Harold H. Greene and 
David Rubin.

Mr . Chief  Justic e Warren  delivered the opinion of 
the Court.

Involved in this case is an appeal from a decision of 
the Federal District Court for the District of Colorado 
upholding the validity, under the Equal Protection Clause 
of the Fourteenth Amendment to the Federal Constitu-
tion, of the apportionment of seats in the Colorado Legis-
lature pursuant to the provisions of a constitutional 
amendment approved by the Colorado electorate in 1962.

I.
Appellants, voters, taxpayers and residents of counties 

in the Denver metropolitan area, filed two separate ac-
tions, consolidated for trial and disposition, on behalf of 
themselves and all others similarly situated, in March 
and July 1962, challenging the constitutionality of the 
apportionment of seats in both houses of the Colorado 
General Assembly. Defendants below, sued in their rep-
resentative capacities, included various officials charged 
with duties in connection with state elections. Plaintiffs 
below asserted that Art. V, §§ 45, 46, and 47, of the Colo-
rado Constitution, and the statutes 1 implementing those 
constitutional provisions, result in gross inequalities and 
disparities with respect to their voting rights. They 
alleged that “one of the inalienable rights of citizen-
ship ... is equality of franchise and vote, and that the 
concept of equal protection of the laws requires that every 
citizen be equally represented in the legislature of his 
State.” Plaintiffs sought declaratory and injunctive re-
lief, and also requested the Court to order a constitution-

1 Colo. Rev. Stat. 1953, c. 63, §§ 63-1-1—63-1-6.
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ally valid apportionment plan into effect for purposes of 
the 1962 election of Colorado legislators. Proponents of 
the current apportionment scheme, which was then to be 
voted upon in a November 1962 referendum as proposed 
Amendment No. 7 to the Colorado Constitution, were per-
mitted to intervene. A three-judge court was promptly 
convened.

On August 10, 1962, the District Court announced its 
initial decision.2 Lisco v. McNichols, 208 F. Supp. 471. 
After holding that it had jurisdiction, that the issues pre-
sented were justiciable, and that grounds for abstention 
were lacking,3 the court below stated that the population

2 The District Court wisely refrained from acting at all until a 
case pending in the Colorado Supreme Court was decided without that 
court’s passing on the federal constitutional questions relating to Colo-
rado’s scheme of legislative apportionment which were raised in that 
suit. In re Legislative Reapportionment, 150 Colo. 380, 374 P. 2d 66 
(1962). After accepting jurisdiction, the Colorado Supreme Court, 
over a vigorous dissent, ignored the federal constitutional issues and 
instead discussed only the matter of when the Colorado Legislature 
was required, pursuant to the State Constitution, to reapportion 
seats in the General Assembly. The Court concluded that a reap-
portionment measure enacted during the 1963 session of the Colorado 
Legislature, on the basis of 1960 census figures, would, if neither of 
the proposed constitutional amendments relating to legislative appor-
tionment was approved by the voters in November 1962, be in suffi-
cient compliance with the constitutional requirement of periodic 
legislative reapportionment. See also 208 F. Supp., at 474, dis-
cussing the Colorado Supreme Court’s decision in that case.

3 In its initial opinion, the District Court properly concluded that 
the argument that “the Colorado Supreme Court has preempted juris-
diction by first hearing the controversy, is without merit in view of 
the fact that the Supreme Court of Colorado has refrained from even 
considering the issue of infringement of the plaintiffs’ federally-guar-
anteed constitutional rights.” 208 F. Supp., at 475. Continuing, the 
court below correctly held that, under the circumstances, it was not 
required to abstain, and stated:

“The considerations which demand abstinence are not present in the 
instant case. Here, the General Assembly of the State of Colorado
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disparities among various legislative districts under the 
existing apportionment “are of sufficient magnitude to 
make out a prima facie case of invidious discrimina-
tion . . . .” However, because of the imminence of the 
primary and general elections, and since two constitu-
tional amendments, proposed through the initiative pro-
cedure and prescribing rather different schemes for legis-
lative apportionment, would be voted upon in the im-
pending election, the District Court continued the cases 
without further action until after the November 1962 
election. Colorado legislators were thus elected in 1962 
pursuant to the provisions of the existing apportionment 
scheme.

At the November 1962 general election, the Colorado 
electorate adopted proposed Amendment No. 7 by a vote 
of 305,700 to 172,725, and defeated proposed Amend-
ment No. 8 by a vote of 311,749 to 149,822. Amend-
ment No. 8, rejected by a majority of the voters, pre-
scribed an apportionment plan pursuant to which seats 
in both houses of the Colorado Legislature would pur-
portedly be apportioned on a population basis.4 Amend-

has repeatedly refused to perform the mandate imposed by the Colo-
rado Constitution to apportion the legislature. The likelihood that 
the unapportioned General Assembly will ever apportion itself now 
appears remote. The Supreme Court of Colorado, while retaining 
jurisdiction of the subject matter of the controversy presented to it, 
has postponed further consideration of the cause until June, 1963. 
Under these circumstances, we must conclude that the parties do not, 
at least at present, have an adequate, speedy and complete remedy 
apart from that asserted in the case at bar and thus grounds for 
abstention are at this time lacking.” 208 F. Supp., at 476. See 
also Davis v. Mann, ante, pp. 690-691, decided also this date, where 
we discussed the question of abstention by a federal court in a state 
legislative apportionment controversy.

4 As stated succinctly by the District Court, in its opinion on the 
merits,

“The defeated Amendment No. 8 proposed a three-man commission 
to apportion the legislature periodically. The commission was to have
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ment No. 7, on the other hand, provided for the appor-
tionment of the House of Representatives on the basis 
of population, but essentially maintained the existing 
apportionment in the Senate, which was based on a com-
bination of population and various other factors.

After the 1962 election the parties amended their 
pleadings so that the cases involved solely a challenge to 
the apportionment scheme established in the newly 
adopted Amendment No. 7. Plaintiffs below requested 
a declaration that Amendment No. 7 was unconstitu- 

the duty of delineating, revising and adjusting senatorial and repre-
sentative districts. Its actions were to be reviewed by the Colorado 
Supreme Court. The districting was to be on a strict population 
ratio for both the Senate and the House with limited permissible 
variations therefrom.” 219 F. Supp., at 925.

Additionally, under proposed Amendment No. 8, the commission 
would determine a strict population ratio for both the Senate and the 
House by dividing the State’s total population, as ascertained in each 
decennial federal census, by the number of seats assigned to the 
Senate and the House, respectively. No legislative district should 
contain a population per senator or representative of 33%% more 
or less than the strict population ratio, except certain mountainous 
senatorial districts of more than 5,500 square miles in area, but no 
senatorial district was to contain a population of less than 50% of 
the strict population ratio. Senatorial districts should consist of one 
county or two or more contiguous counties, but no county should 
be divided in the formation of a senatorial district. Representative 
districts should consist of one county or two or more contiguous 
counties. Any county apportioned two or more representatives could 
be divided into representative subdistricts, but only after a majority 
of the voters in the county had approved, in a general election, the 
exact method of subdivision and the specific apportionment of rep-
resentatives among the subdistricts and the county at large. A pro-
posal to divide a county into subdistricts could be placed on the ballot ' 
only by initiative petition in accordance with state law, and only at 
the general elections in 1966 and 1974, and at the general elections 
held each 10 years thereafter. Amendment No. 8, like Amendment 
No. 7, would have required implementing legislation and would not 
have become effective, if adopted, until the 1964 elections.
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tional under the Fourteenth Amendment since resulting 
in substantial disparities from population-based repre-
sentation in the Senate, and asked for a decree reappor-
tioning both houses of the Colorado Legislature on a pop-
ulation basis. After an extended trial, at which a variety 
of statistical and testimonial evidence regarding legisla-
tive apportionment in Colorado, past and present, was 
introduced, the District Court, on July 16, 1963, an-
nounced its decision on the merits. Lisco v. Love, 219 
F. Supp. 922. Splitting 2-to-l, the court below con-
cluded that the apportionment scheme prescribed by 
Amendment No. 7 comported with the requirements of 
the Equal Protection Clause, and thus dismissed the con-
solidated actions. In sustaining the validity of the sena-
torial apportionment provided for in Amendment No. 7, 
despite deviations from population-based representation, 
the District Court stated that the Fourteenth Amend-
ment does not require “equality of population within 
representation districts for each house of a bicameral 
state legislature.” Finding that the disparities from a 
population basis in the apportionment of Senate seats 
were based upon rational considerations, the court below 
stated that the senatorial apportionment under Amend-
ment No. 7 “recognizes population as a prime, but not 
controlling, factor and gives effect to such important con-
siderations as geography, compactness and contiguity of 
territory, accessibility, observance of natural boundaries, 
[and] conformity to historical divisions such as county 
lines and prior representation districts . ...” 5 Stress-
ing also that the apportionment plan had been recently 
adopted by popular vote in a statewide referendum, the 
Court stated:

“[Plaintiffs’] argument that the apportionment of 
the Senate by Amendment No. 7 is arbitrary, in-

5 219 F. Supp., at 932.
729-256 0-65-50
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vidiously discriminatory, and without any ration-
ality [has been answered by the] voters of Colo-
rado .... By adopting Amendment No. 7 and 
by rejecting Amendment No. 8, which proposed 
to apportion the legislature on a per capita basis, the 
electorate has made its choice between the conflicting 
principles.” 6

Concluding, the District Court stated:
“We believe that no constitutional question arises 

as to the actual, substantive nature of apportionment 
if the popular will has expressed itself. ... In 
Colorado the liberal provisions for initiation of con-

6 Ibid. Continuing, the court below stated:
“The initiative gives the people of a state no power to adopt a 

constitutional amendment which violates the Federal Constitution. 
Amendment No. 7 is not valid just because the people voted for 
it. . . . [But] the traditional and recognized criteria of equal pro-
tection . . . are arbitrariness, discrimination, and lack of rationality. 
The actions of the electorate are material to the application of the 
criteria. The contention that the voters have discriminated against 
themselves appalls rather than convinces. Difficult as it may be at 
times to understand mass behavior of human beings, a proper recog-
nition of the judicial function precludes a court from holding that 
the free choice of the voters between two conflicting theories of appor-
tionment is irrational or the result arbitrary.

“The electorate of every county from which the plaintiffs come 
preferred Amendment No. 7. In the circumstances it is difficult to 
comprehend how the plaintiffs can sue to vindicate a public right. 
At the most they present a political issue which they lost. On the 
questions before us we shall not substitute any views which we may 
have for the decision of the electorate. . . . [W]e decline to act 
as a superelectorate to weigh the rationality of a method of legisla-
tive apportionment adopted by a decisive vote of the people.” Id., 
at 932-933.

And, earlier in its opinion on the merits, the District Court stated: 
“With full operation of the one-man, one-vote principle, the Colorado 
electorate by an overwhelming majority approved a constitutional
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stitutional amendments permit the people to act— 
and they have done so. If they become dissatisfied 
with what they have done, a workable method of 
change is available. The people are free, within the 
framework of the Federal Constitution, to establish 
the governmental forms which they desire and when 
they have acted the courts should not enter the 
political wars to determine the rationality of such 
action.” 7

In dissenting, District Judge Doyle stated that he 
regarded the senatorial apportionment under Amendment 
No. 7 as irrational and invidiously discriminatory, and 
that the constitutional amendment had not sufficiently 
remedied’ the gross disparities previously found by the 
District Court to exist in Colorado’s prior apportionment 
scheme. Instead, he stated, the adopted plan freezes 
senatorial apportionment and merely retains the former 
system with certain minor changes. Equality of voting 
power in both houses is constitutionally required, the dis-
sent stated, since there is no logical basis for distinguish-
ing between the two bodies of the Colorado Legislature. 
In rejecting the applicability of the so-called federal 
analogy, Judge Doyle relied on this Court’s decision in 
Gray v. Sanders, 372 U. S. 368. He concluded that, al-
though absolute equality is a practical impossibility, legis-
lative districting based substantially on population is 
constitutionally required, and that the disparities in the 

amendment creating a Senate, the membership of which is not ap-
portioned on a strict population basis. By majority process the 
voters have said that minority process in the Senate is what they 
want. A rejection of their choice is a denial of the will of the ma-
jority. If the majority becomes dissatisfied with that which it has 
created, it can make a change at an election in which each vote counts 
the same as every other vote.” Id.. at 926-927.

7 Id., at 933.
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apportionment of Senate seats under Amendment No. 7’s 
provisions cannot be rationalized.8

Notices of appeal from the District Court’s decision 
were timely filed, and we noted probable jurisdiction on 
December 9, 1963. 375 U. S. 938.

II.
When this litigation was commenced, apportionment of 

seats in the Colorado General Assembly was based on 
certain provisions of the State Constitution and statutory 
provisions enacted to implement them. Article V, § 45, 
of the Colorado Constitution provided that the legislature

8 Additionally, Judge Doyle correctly stated that “a properly ap-
portioned state legislative body must at least approximate by bona 
fide attempt the creation of districts substantially related to popula-
tion.” 219 F. Supp., at 941. With respect to the relatively easy 
availability of the initiative procedure in Colorado, the dissent per-
ceptively pointed out that "it is of little consolation to an individual 
voter who is being deprived of his rights that he can start a popular 
movement to change the Constitution. This possible remedy is not 
merely questionable, it is for practical purposes impossible.” Id., at 
942. Judge Doyle referred to Amendment No. 7’s provisions relating 
to senatorial apportionment as “the product of a mechanical and 
arbitrary freezing accomplished by adoption, with slight modification, 
of the unlawful alignments which had existed in the previous statute.” 
Id., at 943. Discussing the majority’s view that geographic and 
economic considerations were relevant in explaining the disparities 
from population-based senatorial representation, he discerningly 
stated that geographic and area factors carry “little weight when 
considered in the light of modern methods of electronic communica-
tion, modern highways, automobiles and airplanes,” and, with regard 
to economic considerations, that “[e]conomic interests are remark-
ably well represented without special representation,” that “[i]t is 
dangerous to build into a political system a favored position for a 
segment of the population of the state,” that “[t]here exists no prac-
tical method of ridding ourselves of them,” and that, “long after the 
institutions pass, the built-in advantage remains even though it is at 
last only a vestige of the dead past.” Ibid.
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“shall revise and adjust the apportionment for senators 
and representatives . . . according to ratios to be fixed 
by law,” at the sessions following the state enumeration 
of inhabitants in 1885 and every 10 years thereafter, and 
following each decennial federal census. Article V, § 46, 
as amended in 1950, stated that “[t]he senate shall con-
sist of not more than thirty-five and the house of not more 
than sixty-five members.” Article V, § 47, provided that :

“Senatorial and representative districts may be 
altered from time to time, as public convenience may 
require. When a senatorial or representative dis-
trict shall be composed of two or more counties, they 
shall be contiguous, and the district as compact as 
may be. No county shall be divided in the forma-
tion of a senatorial or representative district.”

Article V, § 3, provides that senators shall be elected for 
four-year terms, staggered so that approximately one- 
half of the members of the Senate are elected every two 
years, and that all representatives shall be elected for 
two-year terms.

Pursuant to these general constitutional provisions, the 
Colorado General Assembly has periodically enacted 
detailed statutory provisions establishing legislative dis-
tricts and prescribing the apportionment to such districts 
of seats in both houses of the Colorado Legislature. Since 
the adoption of the Colorado Constitution in 1876, the 
General Assembly has been reapportioned or redistricted 
in the following years: 1881, 1891, 1901, 1909, 1913, 1932, 
1953, and, with the adoption of Amendment No. 7, in 
1962.9 The 1932 reapportionment was an initiated

9 Admittedly, the Colorado Legislature has never complied with the 
state constitutional provision requiring the conducting of a decennial 
state census in 1885 and every 10 years thereafter, and of course 
has never reapportioned seats in the legislature based upon such a
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measure, adopted because the General Assembly had 
neglected to perform its duty under the State Constitu-
tion. In 1933 the legislature attempted to thwart the 
initiated measure by enacting its own legislative reap-
portionment statute, but the latter measure was held 
unconstitutional by the Colorado Supreme Court.10

The 1953 apportionment scheme, implementing the ex-
isting state constitutional provisions and in effect immedi-
ately prior to the adoption of Amendment No. 7, was con-
tained in several statutory provisions which provided for 
a 35-member Senate and a 65-member House of Repre-
sentatives. Section 63-1-2 of the Colorado Revised 
Statutes established certain population “ratio” figures 
for the apportionment of Senate and House seats among 
the State’s 63 counties. One Senate seat was to be allo-
cated to each senatorial district for the first 19,000 popu-
lation, with one additional senator for each senatorial 
district for each additional 50,000 persons or fraction over 
48,000. One House seat was to be given to each repre-
sentative district for the first 8,000 population, with one

census. Under Amendment No. 7, sole reliance is placed on the 
federal census, and there is no longer any requirement for the con-
ducting of a decennial state census.

In its initial opinion, the District Court stated that there had been 
only a “modicum of apportionment, either real or purported,” as 
well as “several abortive attempts,” since Colorado first achieved 
statehood. However, in its later opinion on the merits, the court 
below viewed the situation rather differently, and stated that “ [ap-
portionment of the Colorado legislature has not remained static.” 
As indicated by the District Court, in addition to the reapportion-
ments which were effected, “[i]n 1954 the voters rejected a referred 
apportionment measure and in 1956 rejected an initiated constitu-
tional amendment proposing the reapportionment of both chambers 
of the legislature on a straight population basis.” 219 F. Supp., 
at 930.

10 Armstrong v. Mitten, 95 Colo. 425, 37 P. 2d 757 (1934). See 
note 24, infra.



LUCAS v. COLORADO GEN. ASSEMBLY. 725

713 Opinion of the Court.

additional representative for each House district for each 
additional 25,000 persons or fraction over 22,400. Sec-
tions 63-1-3 and 63-1-6 established 25 senatorial dis-
tricts and 35 representative districts, respectively, and 
allocated the 35 Senate seats and 65 House seats among 
them according to the prescribed population ratios. No 
counties were divided in the formation of senatorial or 
representative districts, in compliance with the constitu-
tional proscription. Thus, senators and representatives 
in those counties entitled to more than one seat in one or 
both bodies were elected at large by all of the county’s 
voters. The City and County of Denver was given eight 
Senate seats and 17 House seats, and Pueblo County was 
allocated two Senate seats and four House seats. Other 
populous counties were also given more than one Senate 
and House seat each. Certain counties were entitled to 
separate representation in either or both of the houses, 
and were given one seat each. Sparsely populated 
counties were combined in multicounty districts.

Under the 1953 apportionment scheme, applying 1960 
census figures, 29.8% of the State’s total population lived 
in districts electing a majority of the members of the 
Senate, and 32.1% resided in districts electing a majority 
of the House members. Maximum population-variance 
ratios of approximately 8-to-l existed between the most 
populous and least populous districts in both the Senate 
and the House. One senator represented a district con-
taining 127,520 persons, while another senator had only 
17,481 people in his district. The smallest representa-
tive district had a population of only 7,867, while an-
other district was given only two House seats for a pop-
ulation of 127,520. In discussing the 1953 legislative 
apportionment scheme, the District Court, in its initial 
opinion, stated that “[f] actual data presented at the trial 
reveals the existence of gross and glaring disparity in 
voting strength as between the several representative and 
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senatorial districts,” and that “[t]he inevitable effect . . . 
[of the existing apportionment provisions] has been to 
develop severe disparities in voting strength with the 
growth and shift of population.” 11

Amendment No. 7 provides for the establishment of a 
General Assembly composed of 39 senators and 65 repre-
sentatives, with the State divided geographically into 39 
senatorial and 65 representative districts, so that all seats 
in both houses are apportioned among single-member 
districts.11 12 Responsibility for creating House districts 
“as nearly equal in population as may be” is given to the 
legislature. Allocation of senators among the counties 
follows the existing scheme of districting and apportion-
ment, except that one sparsely populated county is de-
tached from populous Arapahoe County and joined with 
four others in forming a senatorial district, and one addi-
tional senator is apportioned to each of the counties of 
Adams, Arapahoe, Boulder and Jefferson. Within coun-
ties given more than one Senate seat, senatorial districts 
are to be established by the legislature “as nearly equal 
in population as may be.” 13 Amendment No. 7 also pro-

11 208 F. Supp., at 474, 475.
12 Amendment No. 7 is set out as Appendix A to the District 

Court’s opinion on the merits, 219 F. Supp., at 933-934, and provides 
for the repeal of the existing Art. V, §§ 45, 46 and 47, and the adoption 
of “new Sections 45, 46, 47 and 48 of Article V,” which are set out 
verbatim in the Appendix to this opinion.

Additionally, the provisions of proposed Amendment No. 8, re-
jected by the Colorado electorate, are set out as Appendix B to the 
District Court’s opinion on the merits. 219 F. Supp., at 934-935. 
See the discussion of Amendment No. 8’s provisions in note 4, supra.

13 In addition to establishing House districts, the legislation enacted 
by the Colorado General Assembly in early 1963, in implementation 
of Amendment No. 7’s provisions, also divided counties apportioned 
more than one Senate seat into single-member districts. Amendment 
No. 7, in contrast to Amendment No. 8, explicitly provided for dis-
tricting, with respect to both Senate and House seats, in multimem-
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vides for a revision of representative districts, and of 
senatorial districts within counties given more than one 
Senate seat, after each federal census, in order to main-
tain conformity with the prescribed requirements.* 14 
Pursuant to this constitutional mandate, the Colorado 
Legislature, in early 1963, enacted a statute establishing 
65 representative districts and creating senatorial districts 
in counties given more than one Senate seat.15 Under 
the newly adopted House apportionment plan, districts in 
which about 45.1% of the State’s total population reside 
are represented by a majority of the members of that 
body. The maximum population-variance ratio, be-
tween the most populous and least populous House 
districts, is approximately 1.7-to-l. The court below 
concluded that the House was apportioned as nearly on 
a population basis as was practicable, consistent with 
Amendment No. 7’s requirement that “[n]o part of one 
county shall be added to another county or part of another 
county” in the formation of a legislative district, and 
directed its concern solely to the question of whether the 

ber counties. The rejected amendment, on the other hand, made no 
provision at all for districting within counties given more than one 
Senate seat, and allowed subdistricting of House seats only upon 
specific approval of such a plan by a county’s voters. Thus, Amend-
ment No. 8 would at least in part have perpetuated the extremely 
objectionable feature of the existing apportionment scheme, under 
which legislators in multimember counties were elected at large from 
the county as a whole.

14 As stated by the District Court, “Mandatory provisions [of 
Amendment No. 7] require the revision of representative districts 
and of senatorial districts within counties apportioned more than 
one senator after each Federal Census.” 219 F. Supp., at 925. Under 
the provisions of Amendment No. 7, eight counties are given more 
than one Senate seat, and 14 of the 39 senatorial districts are com-
prised of more than one county.

15 Colo. Laws 1963, c. 143, pp. 520-532, referred to as House Bill 
No. 65.
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deviations from a population basis in the apportionment 
of Senate seats were rationally justifiable.16

Senatorial apportionment, under Amendment No. 7, 
involves little more than adding four new Senate seats 
and distributing them to four populous counties in the 
Denver area, and in substance perpetuates the existing 
senatorial apportionment scheme.17 Counties contain-
ing only 33.2% of the State’s total population elect a ma-
jority of the 39-member Senate under the provisions of 
Amendment No. 7. Las Animas County, with a 1960 
population of only 19,983, is given one Senate seat, while 
El Paso County, with 143,742 persons, is allotted only 
two Senate seats. Thus, the maximum population-vari-
ance ratio, under the revised senatorial apportionment, is i 
about 3.6-to-l.18 Denver and the three adjacent subur- I

16 As stated by the court below, “The Colorado legislature met in
January, 1963, and passed a statute, H. B. No. 65, implementing 
Amendment No. 7. No question is raised concerning the implement- I
ing legislation.” 219 F. Supp., at 924-925. Again the District Court I
stated: “The cases now before the court do not present the issues I
as they existed prior to the apportionment made by Amendment No. I
7. . . . [T]he then-existing disparities in each chamber were severe, I
the defendants presented no evidence to sustain the rationality of I
the apportionment, and witnesses for the intervenors, while defending I 
the apportionment of the Senate, recognized the malapportionment I 
of the House. The change by Amendment No. 7 was such as to I
require a trial de novo and we are concerned with the facts as finally ]
presented.” Id., at 928. ]

17 Appendix C to the District Court’s opinion on the merits con- I
tains a chart of the senatorial districts created under Amendment I
No. 7’s provisions, showing the population of and the counties in- I 
eluded in each. 219 F. Supp., at 935-938. I

18 Included as Appendix D to the District Court’s opinion on I
the merits is a chart showing the ratios of population per senator in I
each district to the population of the least populous senatorial dis- I
trict, as established by Amendment No. 7 and the implementing ■
statutory provisions dividing counties given more than one Senate I
seat into separate senatorial districts. 219 F. Supp., at 939. I
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ban counties contain about one-half of the State’s total 
1960 population of 1,753,947, but are given only 14 out 
of 39 senators. The Denver, Pueblo, and Colorado 
Springs metropolitan areas, containing 1,191,832 persons, 
about 68%, or over two-thirds of Colorado’s popula-
tion, elect only 20 of the State’s 39 senators, barely a 
majority. The average population of Denver’s eight 
senatorial districts, under Amendment No. 7, is 61,736, 
while the five least populous districts contain less than 
22,000 persons each. Divergences from population-based 
representation in the Senate are growing continually 
wider, since the underrepresented districts in the Denver, 
Pueblo, and Colorado Springs metropolitan areas are rap-
idly gaining in population, while many of the overrepre-
sented rural districts have tended to decline in population 
continuously in recent years.19

19 Appellants have repeatedly asserted that equality of population 
among districts has been the traditional basis of legislative apportion-
ment in both houses of the Colorado General Assembly. They 
pointed out that both houses of the territorial legislature established 
by Congress in the organic act creating the territory of Colorado in 
1861 were expressly required to be apportioned on a population 
basis. And, they contended, the legislative districts established for 
the apportionment of the 26 Senate and 49 House seats in the first 
General Assembly after Colorado became a State were virtually all 
substantially equal in population. Referring to the language of the 
Colorado Supreme Court in Armstrong v. Mitten, 95 Colo. 425, 37 
P. 2d 757 (1934), they urged that no basis other than population has 
ever been recognized for apportioning representation in either house 
of the Colorado Legislature. Appellees, on the other hand, have con-
sistently contended that population “ratio” figures have been used 
in apportioning seats in both houses since 1881, requiring propor-
tionately more population to obtain additional legislative representa-
tion. Since the Colorado Supreme Court’s statements in Armstrong 
regarding population as the basis of legislative representation plainly 
assumed the existence of an underlying population ratio scheme, its 
language can hardly be read out of context to support the proposition 
that absolute equality of population among districts has been the 
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III.
Several aspects of this case serve to distinguish it from 

the other cases involving state legislative apportionment 
also decided this date. Initially, one house of the Colo-
rado Legislature is at least arguably apportioned substan-
tially on a population basis under Amendment No. 7 and 
the implementing statutory provisions. Under the ap-
portionment schemes challenged in the other cases, on the 
other hand, clearly neither of the houses in any of the 
state legislatures is apportioned sufficiently on a popu-
lation basis so as to be constitutionally sustainable. 
Additionally, the Colorado scheme of legislative appor-
tionment here attacked is one adopted by a majority 
vote of the Colorado electorate almost contempora-
neously with the District Court’s decision on the merits 
in this litigation. Thus, the plan at issue did not result 
from prolonged legislative inaction. However, the Colo-
rado General Assembly, in spite of the state constitu-
tional mandate for periodic reapportionment, has enacted 
only one effective legislative apportionment measure in 
the past 50 years.20

historical basis of legislative apportionment in Colorado. For a 
short discussion of legislative apportionment in Colorado, including 
the adoption of Amendment No. 7 and the instant litigation, see 
Note, 35 U. of Colo. L. Rev. 431 (1963).

20 In 1953 the Colorado General Assembly enacted the legislative 
apportionment scheme in effect when this litigation was commenced. 
Prior to 1953, the last effective apportionment of legislative repre-
sentation by the General Assembly itself was accomplished in 1913. 
The 1932 measure was an initiated act, adopted by a vote of the 
Colorado electorate. Although the legislature enacted a statutory 
plan in 1933, in an attempt to nullify the effect of the 1932 initiated 
act, that measure was held invalid and unconstitutional, as a matter 
of state law, by the Colorado Supreme Court. See note 24, infra. 
And the 1962 adoption of the apportionment scheme contained in 
proposed constitutional Amendment No. 7 resulted, of course, not 
from legislative action, but from a vote of the Colorado electorate 
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As appellees have correctly pointed out, a majority of 
the voters in every county of the State voted in favor of 
the apportionment scheme embodied in Amendment No. 
7’s provisions, in preference to that contained in pro-
posed Amendment No. 8, which, subject to minor devia-
tions, would have based the apportionment of seats in 
both houses on a population basis. However, the choice 
presented to the Colorado electorate, in voting on these 
two proposed constitutional amendments, was hardly as 
clear-cut as the court below regarded it. One of the 
most undesirable features of the existing apportionment 
scheme was the requirement that, in counties given more 
than one seat in either or both of the houses of the Gen-
eral Assembly, all legislators must be elected at large 
from the county as a whole. Thus, under the existing 
plan, each Denver voter was required to vote for eight 
senators and 17 representatives. Ballots were long and 
cumbersome, and an intelligent choice among candidates 
for seats in the legislature was made quite difficult. No 
identifiable constituencies within the populous counties 
resulted, and the residents of those areas had no single 
member of the Senate or House elected specifically to 
represent them. Rather, each legislator elected from a 
multimember county represented the county as a whole.* 21 
Amendment No. 8, as distinguished from Amendment 
No. 7, while purportedly basing the apportionment of

approving the initiated measure. The 1963 statutory provisions 
were enacted by the General Assembly simply in order to comply 
with Amendment No. 7’s mandate for legislative implementation.

21 We do not intimate that apportionment schemes which provide 
for the at-large election of a number of legislators from a county, 
or any political subdivision, are constitutionally defective. Rather, 
we merely point out that there are certain aspects of electing legis-
lators at large from a county as a whole that might well make the 
adoption of such a scheme undesirable to many voters residing in 
multimember counties.
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seats in both houses on a population basis, would have per-
petuated, for all practical purposes, this debatable feature 
of the existing scheme. Under Amendment No. 8, sena-
tors were to be elected at large in those counties given 
more than one Senate seat, and no provision was made 
for subdistricting within such counties for the purpose 
of electing senators. Representatives were also to be 
elected at large in multimember counties pursuant to the 
provisions of Amendment No. 8, at least initially, al-
though subdistricting for the purpose of electing House 
members was permitted if the voters of a multimember 
county specifically approved a representative subdistrict-
ing plan for that county. Thus, neither of the proposed 
plans was, in all probability, wholly acceptable to the 
voters in the populous counties, and the assumption of 
the court below that the Colorado voters made a definitive 
choice between two contrasting alternatives and indicated 
that “minority process in the Senate is what they want” 
does not appear to be factually justifiable.

Finally, this case differs from the others decided this 
date in that the initiative device provides a practicable 
political remedy to obtain relief against alleged legis-
lative malapportionment in Colorado.22 An initiated

22 Article V, § 1, of the Colorado Constitution provides that “the 
people reserve to themselves the power to propose laws and amend-
ments to the constitution and to enact or reject the same at the polls 
independent of the general assembly . . . ,” and further establishes 
the specific procedures for initiating proposed constitutional amend-
ments or legislation.

Twenty-one States make some provision for popular initiative. 
Fourteen States provide for the amendment of state constitutional 
provisions through the process of initiative and referendum. See 
The Book of the States 1962-1963, 14. Seven States allow the use of 
popular initiative for the passage of legislation but not constitutional 
amendments. Both types of initiative and referendum may, of course, 
be relevant to legislative reapportionment. See Report of Advisory 
Commission on Intergovernmental Relations, Apportionment of State 
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measure proposing a constitutional amendment or a stat-
utory enactment is entitled to be placed on the ballot if 
the signatures of 8% of those voting for the Secretary of 
State in the last election are obtained. No geographical 
distribution of petition signers is required. Initiative 
and referendum has been frequently utilized throughout 
Colorado’s history.* 23 Additionally, Colorado courts have 
traditionally not been hesitant about adjudicating con-
troversies relating to legislative apportionment.24 How-

Legislatures 57 (1962). In some States the initiative process is inef-
fective and cumbersome, while in others, such as Colorado, it is a 
practicable and frequently utilized device.

In addition to the initiative device, Art. V, § 1, of the Colorado 
Constitution provides that, upon the timely filing of a petition signed 
by 5% of the State’s voters or at the instance of the legislature, the 
Colorado electorate reserves the power of voting upon legislative 
enactments in a statewide referendum at the next general election.

23 Amendment of the Colorado Constitution can be accomplished, 
in addition to resort to the initiative and referendum device, through 
a majority vote of the electorate on an amendment proposed by the 
General Assembly following a favorable vote thereon “by two-thirds 
of all the members elected to each house” of the Colorado Legislature, 
pursuant to Art. XIX, § 2, of the Colorado Constitution. Addi-
tionally, a constitutional convention can be convened, upon the favor-
able recommendation of two-thirds of the members elected to each 
house of the General Assembly, if the electorate approves of the call-
ing of such a convention to “revise, alter and amend” the State Con-
stitution, under Art. XIX, § 1, of the Colorado Constitution. Pur-
suant to Art. XIX, § 1, “[t]he number of members of the convention 
shall be twice that of the senate and they shall be elected in the same 
manner, at the same places, and in the same districts.”

24 See Armstrong v. Mitten, 95 Colo. 425, 37 P. 2d 757 (1934), 
where the Colorado Supreme Court held that a 1933 statute, enacted 
by the legislature to effectively nullify the 1932 initiated act reappor-
tioning legislative representation, was void under the state constitu-
tional provisions. In finding the legislative measure invalid, the 
Colorado court stated that “redistricting must be done with due re-
gard to the requirement that representation in the general assembly 
shall be based upon population,” and that “[t]he legislative act in
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ever, the Colorado Supreme Court, in its 1962 decision 
discussed previously in this opinion,25 refused to consider 
or pass upon the federal constitutional questions, but 
instead held only that the Colorado General Assembly 
was not required to enact a reapportionment statute until 
the following legislative session.26

IV.
In Reynolds v. Sims, ante, p. 533, decided also this 

date, we held that the Equal Protection Clause requires 
that both houses of a bicameral state legislature must be 
apportioned substantially on a population basis. Of 
course, the court below assumed, and the parties appar-
ently conceded, that the Colorado House of Representa-
tives, under the statutory provisions enacted by the Colo-
rado Legislature in early 1963 pursuant to Amendment 
No. 7’s dictate that the legislature should create 65 House 
districts “as nearly equal in population as may be,” is 
now apportioned sufficiently on a population basis to 
comport with federal constitutional requisites. We need 
not pass on this question, since the apportionment of 
Senate seats, under Amendment No. 7, clearly involves 
departures from population-based representation too

question is void because it violates section 45 of article 5 of the Con-
stitution, which requires the reapportionment to be made on the 
basis of population, as disclosed by the census, and according to 
ratios to be fixed by law.” Stating that “[i]t is clear that ratios, after 
having been fixed under section 45, . . . cannot be changed until 
after the next census,” the Colorado Supreme Court concluded that 
“[t]he legislative act attempts to confer upon some districts a repre-
sentation that is greater, and upon others a representation that is 
less, than they are entitled to under the Constitution.” Id., at 428, 
37 P. 2d, at 758.

25 See note 2, supra.
26 In re Legislative Reapportionment, 150 Colo. 380, 374 P. 2d 66 

(1962). Even so, the Colorado court stated that “it is abundantly 
clear that this court has jurisdiction . . . .” Id., at 385, 374 P. 2d, 
at 69. See note 2, supra.
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extreme to be constitutionally permissible, and there is 
no indication that the apportionment of the two houses 
of the Colorado General Assembly, pursuant to the 1962 
constitutional amendment, is severable.27 We therefore 
conclude that the District Court erred in holding the leg-
islative apportionment plan embodied in Amendment 
No. 7 to be constitutionally valid. Under neither 
Amendment No. 7’s plan, nor, of course, the previous 
statutory scheme, is the overall legislative representation 
in the two houses of the Colorado Legislature sufficiently 
grounded on population to be constitutionally sustainable 
under the Equal Protection Clause.28

27 See Maryland Committee for Fair Representation v. Tawes, 
ante, p. 673, decided also this date, where we discussed the need 
for considering the apportionment of seats in both houses of a 
bicameral state legislature in evaluating the constitutionality of a 
state legislative apportionment scheme, regardless of what matters 
were raised by the parties and decided by the court below. Consist-
ent with this approach, in determining whether a good faith effort to 
establish districts substantially equal in population has been made, 
a court must necessarily consider a State’s legislative apportionment 
scheme as a whole. Only after an evaluation of an apportionment 
plan in its totality can a court determine whether there has been 
sufficient compliance with the requisites of the Equal Protection 
Clause. Deviations from a strict population basis, so long as ration-
ally justifiable, may be utilized to balance a slight overrepresentation 
of a particular area in one house with a minor underrepresentation of 
that area in the other house. But, on the other hand, disparities from 
population-based representation, though minor, may be cumulative 
instead of offsetting where the same areas are disadvantaged in both 
houses of a state legislature, and may therefore render the appor-
tionment scheme at least constitutionally suspect. Of course, 
the court below can properly take into consideration the present 
apportionment of seats in the House in determining what steps 
must be taken in order to achieve a plan of legislative apportionment 
in Colorado that sufficiently comports with federal constitutional 
requirements.

28 See Reynolds v. Sims, ante, p. 576, where we discussed some 
of the underlying reasons for our conclusion that the Equal Pro-

729-256 0-65-51 
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Except as an interim remedial procedure justifying a 
court in staying its hand temporarily, we find no signifi-
cance in the fact that a non judicial, political remedy may 
be available for the effectuation of asserted rights to equal 
representation in a state legislature. Courts sit to adju-
dicate controversies involving alleged denials of consti-
tutional rights. While a court sitting as a court of equity 
might be justified in temporarily refraining from the issu-
ance of injunctive relief in an apportionment case in order 
to allow for resort to an available political remedy, such 
as initiative and referendum, individual constitutional 
rights cannot be deprived, or denied judicial effectuation, 
because of the existence of a non judicial remedy through 
which relief against the alleged malapportionment, which 
the individual voters seek, might be achieved. An indi-
vidual’s constitutionally protected right to cast an equally 
weighted vote cannot be denied even by a vote of a 
majority of a State’s electorate, if the apportionment 
scheme adopted by the voters fails to measure up to the 
requirements of the Equal Protection Clause. Mani-
festly, the fact that an apportionment plan is adopted in 
a popular referendum is insufficient to sustain its con-
stitutionality or to induce a court of equity to refuse to 
act. As stated by this Court in West Virginia State Bd. 
of Educ. v. Barnette, 319 U. S. 624, 638, “One’s right to 
life, liberty, and property . . . and other fundamental 
rights may not be submitted to vote; they depend on the 
outcome of no elections.” * 29 A citizen’s constitutional 
rights can hardly be infringed simply because a majority

tection Clause requires that seats in both houses of a state legis-
lature must be apportioned substantially on a population basis in 
order to comport with federal constitutional requisites.

29 And, as stated by the court in Hall v. St. Helena Parish School 
Bd., 197 F. Supp. 649, 659 (D. C. E. D. La. 1961), aff’d, 368 U. S. 
515, “No plebiscite can legalize an unjust discrimination.”
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of the people choose that it be.30 We hold that the fact 
that a challenged legislative apportionment plan was ap-
proved by the electorate is without federal constitutional 
significance, if the scheme adopted fails to satisfy the 
basic requirements of the Equal Protection Clause, as 
delineated in our opinion in Reynolds v. Sims. And we 
conclude that the fact that a practicably available politi-
cal remedy, such as initiative and referendum, exists 
under state law provides justification only for a court of 
equity to stay its hand temporarily while recourse to such 
a remedial device is attempted or while proposed initiated 
measures relating to legislative apportionment are pend-
ing and will be submitted to the State’s voters at the next 
election.

30 In refuting the majority’s reliance on the fact that Amendment 
No. 7 had been adopted by a vote of the Colorado electorate, Judge 
Doyle, in dissenting below, stated:

“The protection of constitutional rights is not to be approached 
either pragmatically or expediently, and though the fact of enactment 
of a constitutional provision by heavy vote of the electorate produces 
pause and generates restraint we can not, true to our oath, uphold 
such legislation in the face of palpable infringement of rights. Thus, 
state racial legislation would unquestionably enjoy overwhelming 
electorate approval in certain of our states, yet no one would argue 
that this factor could compensate for manifest inequality. It is too 
clear for argument that constitutional law is not a matter of majority 
vote. Indeed, the entire philosophy of the Fourteenth Amendment 
teaches that it is personal rights which are to be protected against 
the will of the majority. The rights which are here asserted are 
the rights of the individual plaintiffs to have their votes counted 
equally with those of other voters. . . . [T]o say that a majority 
of the voters today indicate a desire to be governed by a minority, is 
to avoid the issue which this court is asked to resolve. It is no 
answer to say that the approval of the. polling place necessarily 
evidences a rational plan. The plaintiffs have a right to expect that 
the cause will be determined in relation to the standards of equal 
protection. Utilization of other or different standards denies them 
full measure of justice.” 219 F. Supp., at 944.
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Because of the imminence of the November 1962 elec-
tion, and the fact that two initiated proposals relating to 
legislative apportionment would be voted on by the 
State’s electorate at that election, the District Court 
properly stayed its hand and permitted the 1962 election 
of legislators to be conducted pursuant to the existing 
statutory scheme. But appellees’ argument, accepted by 
the court below, that the apportionment of the Colorado 
Senate, under Amendment No. 7, is rational because it 
takes into account a variety of geographical, historical, 
topographic and economic considerations fails to provide 
an adequate justification for the substantial disparities 
from population-based representation in the allocation of 
Senate seats to the disfavored populous areas.31 And any 
attempted reliance on the so-called federal analogy is 
factually as well as constitutionally without merit.32

31 In its opinion on the merits, the District Court stated: “By the 
admission of states into the Union with constitutions creating bi-
cameral legislatures, membership to which is not apportioned on a 
population basis, Congress has rejected the principle of equal repre-
sentation as a constitutional requirement.” 219 F. Supp., at 927- 
928. For the reasons stated in our opinion in Reynolds v. Sims, 
ante, p. 582, we find this argument unpersuasive as a justifica-
tion for the deviations from population in the apportionment of 
seats in the Colorado Senate under the provisions of Amendment 
No. 7. Also, the court below stated that the disparities from popu-
lation-based senatorial representation were necessary in order to 
protect “insular minorities” and to accord recognition to “the state’s 
heterogeneous characteristics.” Such rationales are, of course, in-
sufficient to justify the substantial deviations from population in 
the apportionment of seats in the Colorado Senate under Amend-
ment No. 7, under the views stated in our opinion in Reynolds.

32 See Reynolds v. Sims, ante, pp. 571-576, discussing and re-
jecting the applicability of the so-called federal analogy to state 
legislative apportionment matters. As stated in the dissent below, 
“It would appear that there is no logical basis for distinguishing be-
tween the lower and the upper house—that the equal protection 
clause applies to both since no valid analogy can be drawn between 
the United States Congress” and state legislatures. 219 F. Supp.,
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Since the apportionment of seats in the Colorado Leg-
islature, under the provisions of Amendment No. 7, fails 
to comport with the requirements of the Equal Protec-
tion Clause, the decision below must be reversed. Be-
yond what we said in our opinion in Reynolds,33 we ex-
press no view on questions relating to remedies at the 
present time. On remand, the District Court must now 
determine whether the imminence of the 1964 primary 
and general elections requires that utilization of the 
apportionment scheme contained in the constitutional 
amendment be permitted, for purposes of those elections, 
or whether the circumstances in Colorado are such that 
appellants’ right to cast adequately weighted votes for 
members of the State Legislature can practicably be 
effectuated in 1964.. Accordingly, we reverse the deci-
sion of the court below and remand the case for further 
proceedings consistent with the views stated here and in 
our opinion in Reynolds v. Sims.

It is so ordered.

APPENDIX TO OPINION OF THE COURT.

Amendment No. 7, approved by a vote of the Colorado 
electorate in November 1962, appears in Colo. Laws 1963, 
c. 312, p. 1045 et seq., and, in relevant part, provides as 
follows :

“Sections 45, 46, and 47 of Article V of the Consti-
tution of the State of Colorado are hereby repealed

at 940-941. Additionally, the apportionment scheme embodied in 
the provisions of Amendment No. 7 differs significantly from the plan 
for allocating congressional representation among the States. Al-
though the Colorado House of Representatives is arguably appor-
tioned on a population basis, and therefore resembles the Federal 
House, senatorial seats are not apportioned to counties or political 
subdivisions in a manner that at all compares with the allocation of 
two seats in the Federal Senate to each State.

33 See Reynolds v. Sims, ante, p. 585.
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and new Sections 45, 46, 47 and 48 of Article V are 
adopted, to read as follows:

“Section 45. GENERAL ASSEMBLY. The gen-
eral assembly shall consist of 39 members of the 
senate and 65 members of the house, one to be elected 
from each senatorial and representative district. 
Districts of the same house shall not overlap. All 
districts shall be as compact as may be and shall con-
sist of contiguous whole general election precincts. 
No part of one county shall be added to another 
county or part of another county in forming a dis-
trict. When a district includes two or more counties 
they shall be contiguous.

“Section 46. HOUSE OF REPRESENTA-
TIVES. The state shall be divided into 65 repre-
sentative districts which shall be as nearly equal in 
population as may be.

“Section 47. SENATE. The state shall be di-
vided into 39 senatorial districts. The apportion-
ment of senators among the counties shall be the 
same as now provided by 63-1-3 of Colorado Re-
vised Statutes 1953, which shall not be repealed or 
amended other than in numbering districts, except 
that the counties of Cheyenne, Elbert, Kiowa, Kit 
Carson and Lincoln shall form one district, and one 
additional senator is hereby apportioned to each of 
the counties of Adams, Arapahoe, Boulder and Jef-
ferson. Within a county to which there is appor-
tioned more than one senator, senatorial districts 
shall be as nearly equal in population as may be.

“Section 48. REVISION OF DISTRICTS. At 
the regular session of the general assembly of 1963 
and each regular session next following official pub-
lication of each Federal enumeration of the pop-
ulation of the state, the general assembly shall 
immediately alter and amend the boundaries of all
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representative districts and of those senatorial dis-
tricts within any county to which there is apportioned 
more than one senator to conform to the require-
ments of Sections 45, 46 and 47 of this Article V. 
After 45 days from the beginning of each such regu-
lar session, no member of the general assembly shall 
be entitled to or earn any compensation or receive 
any payments on account of salary or expenses, and 
the members of any general assembly shall be in-
eligible for election to succeed themselves in office, 
until such revisions have been made. Until the 
completion of the terms of the representatives elected 
at the general election held in November of 1962 
shall have expired, the apportionment of senators 
and representatives and the senatorial and repre-
sentative districts of the general assembly shall be as 
provided by law.”

[For dissenting opinion of Mr . Justice  Harlan , see 
ante, p. 589.]

Mr . Justi ce  Clark , dissenting.
While I join my Brother Stewar t ’s opinion, I have 

some additional observations with reference to this case.
The parties concede that the Colorado House of Rep-

resentatives is now apportioned “as nearly equal in popu-
lation as may be.” The Court does not disturb this 
stipulation though it seems to accept it in niggardly 
fashion. The fact that 45.1% of the State’s population 
resides in the area which selects a majority of the House 
indicates rather conclusively that the apportionment 
comes within the test laid down in Reynolds v. Sims, 
ante, p. 533, decided this date, viz.: “ ‘one person, one 
vote,’ ” that is, “approximately equal” or “ ‘as nearly as 
is practicable’ ” with only “some deviations . . . .” In-
deed, the Colorado House is within 4.9% of being perfect.
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Moreover, the fact that the apportionment follows politi-
cal subdivision lines to some extent is also a teaching of 
Reynolds v. Sims, supra. But the Court strikes down 
Colorado’s apportionment, which was adopted by the 
majority vote of every political subdivision in the State, 
because the Senate’s majority is elected by 33.2% of the 
population, a much higher percentage than that which 
elects a majority of the Senate of the United States.

I would refuse to interfere with this apportionment 
for several reasons. First, Colorado enjoys the initiative 
and referendum system which it often utilizes and which, 
indeed, produced the present apportionment. As a result 
of the action of the Legislature and the use of initiative 
and referendum, the State Assembly has been reappor-
tioned eight times since 1881. This indicates the com-
plete awareness of the people of Colorado to apportion-
ment problems and their continuing efforts to solve them. 
The courts should not interfere in such a situation. See 
my concurring opinion in Baker v. Carr, 369 U. S. 186, 
258-259 (1962). Next, as my Brother Stew art  has 
pointed out, there are rational and most persuasive rea-
sons for some deviations in the representation in the 
Colorado Assembly. The State has mountainous areas 
which divide it into four regions, some parts of which are 
almost impenetrable. There are also some depressed 
areas, diversified industry and varied climate, as well as 
enormous recreational regions and difficulties in trans-
portation. These factors give rise to problems indigenous 
to Colorado, which only its people can intelligently solve. 
This they have done in the present apportionment.

Finally, I cannot agree to the arbitrary application of 
the “one man, one vote” principle for both houses of a 
State Legislature. In my view, if one house is fairly 
apportioned by population (as is admitted here) then the 
people should have some latitude in providing, on a 
rational basis, for representation in the other house. The
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Court seems to approve the federal arrangement of two 
Senators from each State on the ground that it was a com-
promise reached by the framers of our Constitution and 
is a part of the fabric of our national charter. But what 
the Court overlooks is that Colorado, by an overwhelming 
vote, has likewise written the organization of its legisla-
tive body into its Constitution,*  and our dual federalism 
requires that we give it recognition. After all, the Equal 
Protection Clause is not an algebraic formula. Equal 
protection does not rest on whether the practice assailed 
“results in some inequality” but rather on whether “any 
state of facts reasonably can be conceived that would 
sustain it”; and one who attacks it must show “that it 
does not rest upon any reasonable basis, but is essentially 
arbitrary.” Mr. Justice Van Devanter in Lindsley v. 
Natural Carbonic Gas Co., 220 U. S. 61, 78-79 (1911). 
Certainly Colorado’s arrangement is not arbitrary. On 
the contrary, it rests on reasonable grounds which, as I 
have pointed out, are peculiar to that State. It is argued 
that the Colorado apportionment would lead only to 
a legislative stalemate between the two houses, but 
the experience of the Congress completely refutes this 
argument. Now in its 176th year, the federal plan 
has worked well. It is further said that in any event 
Colorado’s apportionment would substitute compromise 
for the legislative process. But most legislation is the 
product of compromise between the various forces acting 
for and against its enactment.

In striking down Colorado’s plan of apportionment, the 
Court, I believe, is exceeding its powers under the Equal 
Protection Clause; it is invading the valid functioning of

*The Court says that the choice presented to the electorate was 
hardly “clear-cut.” The short answer to this is that if the voters 
had desired other choices, they could have accomplished this easily 
by filing initiative petitions, since in Colorado 8% of the voters can 
force an election.
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the procedures of the States, and thereby is committing a 
grievous error which will do irreparable damage to our 
federal-state relationship. I dissent.

Mr . Justice  Stewart , whom Mr . Justice  Clark  joins, 
dissenting.*

It is important to make clear at the outset what these 
cases are not about. They have nothing to do with the 
denial or impairment of any person’s right to vote. 
Nobody’s right to vote has been denied. Nobody’s right 
to vote has been restricted. Nobody has been deprived 
of the right to have his vote counted. The voting right 
cases which the Court cites are, therefore, completely 
wide of the mark.1 Secondly, these cases have nothing 
to do with the “weighting” or “diluting” of votes cast 
within any electoral unit. The rule of Gray v. Sanders, 
372 U. S. 368, is, therefore, completely without relevance 
here.* 1 2 Thirdly, these cases are not concerned with the 
election of members of the Congress of the United States, 
governed by Article I of the Constitution. Consequently,

*[This opinion applies also to No. 20, WMCA, Inc., et al. v. 
Lomenzo, Secretary of State of New York, et al, ante, p. 633.]

1 See Reynolds n . Sims, ante, pp. 554-555, citing: Ex parte Yar-
brough, 110 U. S. 651; United States v. Mosley, 238 U. S. 383; 
Guinn v. United States, 238 U. S. 347; Lane v. Wilson, 307 U. S. 268; 
United States v. Classic, 313 U. S. 299; Ex parte Siebold, 100 U. S. 
371; United States v. Saylor, 322 U. S. 385; Gomillion v. Lightfoot, 
364 U. S. 339; Nixon v. Herndon, 273 U. S. 536; Nixon v. Condon, 
286 U. S. 73; Smith v. Allwright, 321 U. S. 649; Terry v. Adams, 
345 U. S. 461.

2 “Once the geographical unit for which a representative is to be 
chosen is designated, all who participate in the election are to have 
an equal vote . . . .” Gray v. Sanders, 372 U. S., at 379. The 
Court carefully emphasized in Gray that the case did not “involve a 
question of the degree to which the Equal Protection Clause of the 
Fourteenth Amendment limits the authority of a State Legislature 
in designing the geographical districts from which representatives 
are chosen ... for the State Legislature . . . .” 372 U. S., at 376.
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the Court’s decision in Wesberry v. Sanders, 376 U. S. 1, 
throws no light at all on the basic issue now before us.3

The question involved in these cases is quite a different 
one. Simply stated, the question is to what degree, if 
at all, the Equal Protection Clause of the Fourteenth 
Amendment limits each sovereign State’s freedom to 
establish appropriate electoral constituencies from which 
representatives to the State’s bicameral legislative as-
sembly are to be chosen. The Court’s answer is a blunt 
one, and, I think, woefully wrong. The Equal Protec-
tion Clause, says the Court, “requires that the seats in 
both houses of a bicameral state legislature must be 
apportioned on a population basis.” 4

After searching carefully through the Court’s opinions 
in these and their companion cases, I have been able to 
find but two reasons offered in support of this rule. 
First, says the Court, it is “established that the funda-
mental principle of representative government in this 
country is one of equal representation for equal numbers 
of people . ...” 5 With all respect, I think that this is 
not correct, simply as a matter of fact. It has been unan-
swerably demonstrated before now that this “was not 
the colonial system, it was not the system chosen for the 
national government by the Constitution, it was not the 
system exclusively or even predominantly practiced by 
the States at the time of adoption of the Fourteenth 
Amendment, it is not predominantly practiced by the

3 In Wesberry v. Sanders the Court held that Article I of the Con-
stitution (which ordained that members of the United States Senate 
shall represent grossly disparate constituencies in terms of numbers, 
U. S. Const., Art. I, §3, cl. 1; see U. S. Const., Amend. XVII) 
ordained that members of the United States House of Representa-
tives shall represent constituencies as nearly as practicable of equal 
size in terms of numbers. U. S. Const., Art. I, § 2.

4 See Reynolds v. Sims, ante, p. 568.
5 Id., at 560-561.
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States today.” 6 Secondly, says the Court, unless legis-
lative districts are equal in population, voters in the more 
populous districts will suffer a “debasement” amounting 
to a constitutional injury. As the Court explains it, “To 
the extent that a citizen’s right to vote is debased, he is 
that much less a citizen.” 7 We are not told how or why 
the vote of a person in a more populated legislative dis-
trict is “debased,” or how or why he is less a citizen, nor 
is the proposition self-evident. I find it impossible to 
understand how or why a voter in California, for instance, 
either feels or is less a citizen than a voter in Nevada, 
simply because, despite their population disparities, each 
of those States is represented by two United States 
Senators.8

To put the matter plainly, there is nothing in all the 
history of this Court’s decisions which supports this con-
stitutional rule. The Court’s draconian pronouncement, 
which makes unconstitutional the legislatures of most of 
the 50 States, finds no support in the words of the Con-
stitution, in any prior decision of this Court, or in the 
175-year political history of our Federal Union.9 With

6 Baker v. Carr, 369 U. S. 186, 266, 301 (Frankfurter, J., dis-
senting).

See also the excellent analysis of the relevant historical materials 
contained in Mr . Just ice  Harl an ’s dissenting opinion filed this day 
in these and their companion cases, ante, p. 589.

7 Reynolds x. Sims, ante, p. 567.
8 On the basis of the 1960 Census, each Senator from Nevada rep-

resents fewer than 150,000 constituents, while each Senator from 
California represents almost 8,000,000. As will become clear later in 
this opinion, I do not mean to imply that a state legislative appor-
tionment system modeled precisely upon the Federal Congress would 
necessarily be constitutionally valid in every State.

9 It has been the broad consensus of the state and federal courts 
which, since Baker v. Carr, 369 U. S. 186, have been faced with the 
basic question involved in these cases, that the rule which the Court 
announces today has no basis in the Constitution and no root in
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all respect, I am convinced these decisions mark a long 
step backward into that unhappy era when a majority of 
the members of this Court were thought by many to have 
convinced themselves and each other that the demands of 
the Constitution were to be measured not by what it says,

reason. See, e. g., Sobel v. Adams, 208 F. Supp. 316, 214 F. Supp. 
811; Thigpen v. Meyers, 211 F. Supp. 826; Sims v. Frink, 205 F. 
Supp. 245, 208 F. Supp. 431; W. M. C. A., Inc., v. Simon, 208 F. 
Supp. 368; Baker v. Carr, 206 F. Supp. 341; Mann v. Davis, 213 F. 
Supp. 577; Toombs v. Fortson, 205 F. Supp. 248; Davis v. Synhorst, 
217 F. Supp. 492; Nolan v. Rhodes, 218 F. Supp. 953; Moss v. Burk-
hart, 207 F. Supp. 885; Lisco v. Love, 219 F. Supp. 922; Wisconsin v. 
Zimmerman, 209 F. Supp. 183; Marshall v. Hare, 227 F. Supp. 989; 
Hearne v. Smylie, 225 F. Supp. 645; Lund v. Mathas, 145 So. 2d 871 
(Fla.); Caesar v. Williams, 84 Idaho 254, 371 P. 2d 241; Maryland 
Committee for Fair Representation v. Tawes, 228 Md. 412, 180 A. 2d 
656, 182 A. 2d 877, 229 Md. 406, 184 A. 2d 715; Levitt v. Maynard, 
104 N. H. 243, 182 A. 2d 897; Jackman v. Bodine, 78 N. J. Super. 
414, 188 A. 2d 642; Sweeney v. Notte,---- R. I.----- , 183 A. 2d 296;
Mikell v. Rousseau, 123 Vt. 139, 183 A. 2d 817.

The writings of scholars and commentators have reflected the same 
view. See, e. g., De Grazia, Apportionment and Representative 
Government; Neal, Baker v. Carr: Politics in Search of Law, 1962 
Supreme Court Review 252; Dixon, Legislative Apportionment and 
the Federal Constitution, 27 Law & Contemp. Prob. 329; Dixon, 
Apportionment Standards and Judicial Power, 38 Notre Dame 
Law. 367; Israel, On Charting a.Course Through the Mathematical 
Quagmire: The Future of Baker v. Carr, 61 Mich. L. Rev. 107; 
Israel, Nonpopulation Factors Relevant to an Acceptable Standard 
of Apportionment, 38 Notre Dame Law. 499; Lucas, Legislative 
Apportionment and Representative Government: The Meaning of 
Baker v. Carr, 61 Mich. L. Rev. 711; Friedelbaum, Baker v. Carr: 
The New Doctrine of Judicial Intervention and its Implications for 
American Federalism, 29 U. of Chi. L. Rev. 673; Bickel, The Dura-
bility of Colegrove v. Green, 72 Yale L. J. 39; McCloskey, The Reap-
portionment Case, 76 Harv. L. Rev. 54; Freund, New Vistas in Con-
stitutional Law, 112 U. Pa. L. Rev. 631, 639; Comment, Baker v. 
Carr and Legislative Apportionments: A Problem of Standards, 72 
Yale L. J. 968.
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but by their own notions of wise political theory. The 
rule announced today is at odds with long-established 
principles of constitutional adjudication under the Equal 
Protection Clause, and it stifles values of local individ-
uality and initiative vital to the character of the Federal 
Union which it was the genius of our Constitution to 
create.

I.
What the Court has done is to convert a particular 

political philosophy into a constitutional rule, binding 
upon each of the 50 States, from Maine to Hawaii, from 
Alaska to Texas, without regard and without respect for 
the many individualized and differentiated characteristics 
of each State, characteristics stemming from each State’s 
distinct history, distinct geography, distinct distribution 
of population, and distinct political heritage. My own 
understanding of the various theories of representative 
government is that no one theory has ever commanded 
unanimous assent among political scientists, historians, or 
others who have considered the problem.10 But even if 
it were thought that the rule announced today by the 
Court is, as a matter of political theory, the most desir-
able general rule which can be devised as a basis for the 
make-up of the representative assembly of a typical 
State, I could not join in the fabrication of a constitu-
tional mandate which imports and forever freezes one 
theory of political thought into our Constitution, and 
forever denies to every State any opportunity for enlight-
ened and progressive innovation in the design of its demo-
cratic institutions, so as to accommodate within a system

10 See, e. g., De Grazia, Apportionment and Representative Govern-
ment, pp. 19-63; Ross, Elections and Electors, pp. 21-127; Lakeman 
and Lambert, Voting in Democracies, pp. 19-37, 149-156; Hogan, 
Election and Representation; Dahl, A Preface to Democratic Theory, 
pp. 63-84, 124-151.
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of representative government the interests and aspira-
tions of diverse groups of people, without subjecting any 
group or class to absolute domination by a geographically 
concentrated or highly organized majority.

Representative government is a process of accommo-
dating group interests through democratic institutional 
arrangements. Its function is to channel the numerous 
opinions, interests, and abilities of the people of a State 
into the making of the State’s public policy. Appropriate 
legislative apportionment, therefore, should ideally be 
designed to insure effective representation in the State’s 
legislature, in cooperation with other organs of political 
power, of the various groups and interests making up the 
electorate. In practice, of course, this ideal is approxi-
mated in the particular apportionment system of any 
State by a realistic accommodation of the diverse and 
often conflicting political forces operating within the 
State.

I do not pretend to any specialized knowledge of the 
myriad of individual characteristics of the several States, 
beyond the records in the cases before us today. But I 
do know enough to be aware that a system of legislative 
apportionment which might be best for South Dakota, 
might be unwise for Hawaii with its many islands, or 
Michigan with its Northern Peninsula. I do know 
enough to realize that Montana with its vast distances is 
not Rhode Island with its heavy concentrations of peo-
ple. I do know enough to be aware of the great varia-
tions among the several States in their historic manner of 
distributing legislative power—of the Governors’ Coun-
cils in New England, of the broad powers of initiative and 
referendum retained in some States by the people, of the 
legislative power which some States give to their Gov-
ernors, by the right of veto or otherwise, of the widely 
autonomous home rule which many States give to their
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cities.11 The Court today declines to give any recogni-
tion to these considerations and countless others, tangible 
and intangible, in holding unconstitutional the particular 
systems of legislative apportionment which these States 
have chosen. Instead, the Court says that the require-
ments of the Equal Protection Clause can be met in any 
State only by the uncritical, simplistic, and heavy-handed 
application of sixth-grade arithmetic.

But legislators do not represent faceless numbers. 
They represent people, or, more accurately, a majority of 
the voters in their districts—people with identifiable 
needs and interests which require legislative representa-
tion, and which can often be related to the geographical 
areas in which these people live. The very fact of geo-
graphic districting, the constitutional validity of which 
the Court does not question, carries with it an acceptance 
of the idea of legislative representation of regional needs 
and interests. Yet if geographical residence is irrelevant, 
as the Court suggests, and the goal is solely that of 
equally “weighted” votes, I do not understand why the 
Court’s constitutional rule does not require the abolition 
of districts and the holding of all elections at large.11 12

11 See, e. g., Sandalow, The Limits of Municipal Power Under 
Home Rule: A Role for the Courts, 48 Minn. L. Rev. 643; Klemme, 
The Powers of Home Rule Cities in Colorado, 36 U. Colo. L. Rev. 321.

12 Even with legislative districts of exactly equal voter population, 
26% of the electorate (a bare majority of the voters in a bare ma-
jority of the districts) can, as a matter of the kind of theoretical 
mathematics embraced by the Court, elect a majority of the legisla-
ture under our simple majority electoral system. Thus, the Court’s 
constitutional rule permits minority rule.

Students of the mechanics of voting systems tell us that if all that 
matters is that votes count equally, the best vote-counting electoral 
system is proportional representation in state-wide elections. See, 
e. g., Lakeman and Lambert, supra, n. 10. It is just because electoral 
systems are intended to serve functions other than satisfying 
mathematical theories, however, that the system of proportional rep-
resentation has not been widely adopted. Ibid.
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The fact is, of course, that population factors must 
often to some degree be subordinated in devising a legis-
lative apportionment plan which is to achieve the impor-
tant goal of ensuring a fair, effective, and balanced repre-
sentation of the regional, social, and economic interests 
within a State. And the further fact is that throughout 
our history the apportionments of State Legislatures have 
reflected the strongly felt American tradition that the pub-
lic interest is composed of many diverse interests, and 
that in the long run it can better be expressed by a med-
ley of component voices than by the majority’s mono-
lithic command. What constitutes a rational plan rea-
sonably designed to achieve this objective will vary from 
State to State, since each State is unique, in terms of 
topography, geography, demography, history, hetero-
geneity and concentration of population, variety of social 
and economic interests, and in the operation and inter-
relation of its political institutions. But so long as a 
State’s apportionment plan reasonably achieves, in the 
light of the State’s own characteristics, effective and bal-
anced representation of all substantial interests, without 
sacrificing the principle of effective majority rule, that 
plan cannot be considered irrational.

II.
This brings me to what I consider to be the proper con-

stitutional standards to be applied in these cases. Quite 
simply, I think the cases should be decided by application 
of accepted principles of constitutional adjudication under 
the Equal Protection Clause. A recent expression by the 
Court of these principles will serve as a generalized 
compendium :

“[T]he Fourteenth Amendment permits the States 
a wide scope of discretion in enacting laws which 
affect some groups of citizens differently than others. 
The constitutional safeguard is offended only if the

729-256 0-65-52
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classification rests on grounds wholly irrelevant to 
the achievement of the State’s objective. State 
legislatures are presumed to have acted within their 
constitutional power despite the fact that, in prac-
tice, their laws result in some inequality. A statu-
tory discrimination will not be set aside if any state 
of facts reasonably may be conceived to justify it.” 
McGowan v. Maryland, 366 U. S. 420, 425-426.

These principles reflect an understanding respect for the 
unique values inherent in the Federal Union of States 
established by our Constitution. They reflect, too, a wise 
perception of this Court’s role in that constitutional sys-
tem. The point was never better made than by Mr. Jus-
tice Brandeis, dissenting in New State Ice Co. v. Lieb-
mann, 285 U. S. 262, 280. The final paragraph of that 
classic dissent is worth repeating here:

“To stay experimentation in things social and 
economic is a grave responsibility. Denial of the 
right to experiment may be fraught with serious con-
sequences to the Nation. It is one of the happy inci-
dents of the federal system that a single courageous 
State may, if its citizens choose, serve as a labora-
tory ; and try novel social and economic experiments 
without risk to the rest of the country. This Court 
has the power to prevent an experiment. We may 
strike down the statute which embodies it on the 
ground that, in our opinion, the measure is arbi-
trary, capricious or unreasonable. . . . But in the 
exercise of this high power, we must be ever on our 
guard, lest we erect our prejudices into legal prin-
ciples. If we would guide by the light of reason, 
we must let our minds be bold.” 285 U. S., at 311.

That cases such as the ones now before us were to be 
decided under these accepted Equal Protection Clause
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standards was the clear import of what was said on this 
score in Baker v. Carr, 369 U. S. 186, 226:

“Nor need the appellants, in order to succeed in this 
action, ask the Court to enter upon policy determi-
nations for which judicially manageable standards 
are lacking. Judicial standards under the Equal 
Protection Clause are well developed and familiar, 
and it has been open to courts since the enactment of 
the Fourteenth Amendment to determine, if on the 
particular facts they must, that a discrimination re-
flects no policy, but simply arbitrary and capricious 
action.”

It is to be remembered that the Court in Baker v. Carr 
did not question what had been said only a few years 
earlier in MacDougall v. Green, 335 U. S. 281, 284:

“It would be strange indeed, and doctrinaire, for this 
Court, applying such broad constitutional concepts 
as due process and equal protection of the laws, to 
deny a State the power to assure a proper diffusion 
of political initiative as between its thinly populated 
counties and those having concentrated masses, in 
view of the fact that the latter have practical oppor-
tunities for exerting their political weight at the 
polls not available to the former. The Constitu-
tion—a practical instrument of government—makes 
no such demands on the States.”

Moving from the general to the specific, I think that 
the Equal Protection Clause demands but two basic 
attributes of any plan of state legislative apportionment. 
First, it demands that, in the light of the State’s own 
characteristics and needs, the plan must be a rational one. 
Secondly, it demands that the plan must be such as not to 
permit the systematic frustration of the will of a majority 
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of the electorate of the State.13 I think it is apparent 
that any plan of legislative apportionment which could 
be shown to reflect no policy, but simply arbitrary and 
capricious action or inaction, and that any plan which 
could be shown systematically to prevent ultimate effec-
tive majority rule, would be invalid under accepted Equal 
Protection Clause standards. But, beyond this, I think 
there is nothing in the Federal Constitution to prevent a 
State from choosing any electoral legislative structure 
it thinks best suited to the interests, temper, and customs 
of its people. In the light of these standards, I turn 
to the Colorado and New York plans of legislative 
apportionment.

III.
Colo rad o .

The Colorado plan creates a General Assembly com-
posed of a Senate of 39 members and a House of 65 mem-
bers. The State is divided into 65 equal population rep-
resentative districts, with one representative to be elected 
from each district, and 39 senatorial districts, 14 of which 
include more than one county. In the Colorado House, 
the majority unquestionably rules supreme, with the pop-
ulation factor untempered by other considerations. In

13 In Baker v. Carr, 369 U. S. 186, it was alleged that a substantial 
numerical majority had an effective voice in neither legislative house 
of Tennessee. Failure to reapportion for 60 years in flagrant viola-
tion of the Tennessee Constitution and in the face of intervening 
population growth and movement had created enormous disparities 
among legislative districts—even among districts seemingly identical 
in composition—which, it was alleged, perpetuated minority rule 
and could not be justified on any rational basis. It was further 
alleged that all other means of modifying the apportionment had 
proven futile, and that the Tennessee legislators had such a vested 
interest in maintaining the status quo that reapportionment by the 
legislature was not a practical possibility. See generally, the con-
curring opinion of Mr . Just ice  Cla rk , 369 U. S., at 251.
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the Senate rural minorities do not have effective control, 
and therefore do not have even a veto power over the will 
of the urban majorities. It is true that, as a matter of 
theoretical arithmetic, a minority of 36% of the voters 
could elect a majority of the Senate, but this percentage 
has no real meaning in terms of the legislative process.14 
Under the Colorado plan, no possible combination of 
Colorado senators from rural districts, even assuming 
arguendo that they would vote as a bloc, could control 
the Senate. To arrive at the 36% figure, one must in-
clude with the rural districts a substantial number of 
urban districts, districts with substantially dissimilar 
interests. There is absolutely no reason to assume that 
this theoretical majority would ever vote together on any 
issue so as to thwart the wishes of the majority of the 
voters of Colorado. Indeed, when we eschew the world 
of numbers, and look to the real world of effective repre-
sentation, the simple fact of the matter is that Colorado’s 
three metropolitan areas, Denver, Pueblo, and Colorado 
Springs, elect a majority of the Senate.

The State of Colorado is not an economically or geo-
graphically homogeneous unit. The Continental Divide 
crosses the State in a meandering line from north to south, 
and Colorado’s 104,247 square miles of area are almost

14 The theoretical figure is arrived at by placing the legislative 
districts for each house in rank order of population, and by counting 
down the smallest population end of the list a sufficient distance to 
accumulate the minimum population which could elect a majority 
of the house in question. It is a meaningless abstraction as applied 
to a multimembered body because the factors of political party 
alignment and interest representation make such theoretical bloc 
voting a practical impossibility. For example, 31,000,000 people in 
the 26 least populous States representing only 17% of United States 
population have 52% of the Senators in the United States Senate. 
But no one contends that this bloc controls the Senate’s legislative 
process.
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equally divided between high plains in the east and 
rugged mountains in the west. The State’s population is 
highly concentrated in the urbanized eastern edge of the 
foothills, while farther to the east lies that agricultural 
area of Colorado which is a part of the Great Plains. The 
area lying to the west of the Continental Divide is largely 
mountainous, with two-thirds of the population living in 
communities of less than 2,500 inhabitants or on farms. 
Livestock raising, mining and tourism are the dominant 
occupations. This area is further subdivided by a series 
of mountain ranges containing some of the highest peaks 
in the United States, isolating communities and making 
transportation from point to point difficult, and in some 
places during the winter months almost impossible. The 
fourth distinct region of the State is the South Central 
region, in which is located the most economically de-
pressed area in the State. A scarcity of water makes a 
state-wide water policy a necessity, with each region 
affected differently by the problem.

The District Court found that the people living in each 
of these four regions have interests unifying themselves 
and differentiating them from those in other regions. 
Given these underlying facts, certainly it was not irra-
tional to conclude that effective representation of the in-
terests of the residents of each of these regions was 
unlikely to be achieved if the rule of equal population dis-
tricts were mechanically imposed; that planned depar-
tures from a strict per capita standard of representation 
were a desirable way of assuring some representation of 
distinct localities whose needs and problems might have 
passed unnoticed if districts had been drawn solely on a 
per capita basis; a desirable way of assuring that districts 
should be small enough in area, in a mountainous State 
like Colorado, where accessibility is affected by configura-
tion as well as compactness of districts, to enable each
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senator to have firsthand knowledge of his entire district 
and to maintain close contact with his constituents; and 
a desirable way of avoiding the drawing of district lines 
which would submerge the needs and wishes of a portion 
of the electorate by grouping them in districts with larger 
numbers of voters with wholly different interests.

It is clear from the record that if per capita representa-
tion were the rule in both houses of the Colorado Legis-
lature, counties having small populations would have to 
be merged with larger counties having totally dissimilar 
interests. Their representatives would not only be un-
familiar with the problems of the smaller county, but the 
interests of the smaller counties might well be totally 
submerged by the interests of the larger counties with 
which they are joined. Since representatives represent-
ing conflicting interests might well pay greater attention 
to the views of the majority, the minority interest could 
be denied any effective representation at all. Its votes 
would not be merely “diluted,” an injury which the Court 
considers of constitutional dimensions, but rendered 
totally nugatory.

The findings of the District Court speak for themselves:
“The heterogeneous characteristics of Colorado 

justify geographic districting for the election of the 
members of one chamber of the legislature. In no 
other way may representation be afforded to insular 
minorities. Without such districting the metropoli-
tan areas could theoretically, and no doubt practi-
cally, dominate both chambers of the legislature.

“. . . The realities of topographic conditions with 
their resulting effect on population may not be ig-
nored. For an example, if [the rule of equal popu-
lation districts] was to be. accepted, Colorado would 
have one senator for approximately every 45,000 
persons. Two contiguous Western Region senatorial
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districts, Nos. 29 and 37, have a combined population 
of 51,675 persons inhabiting an area of 20,514 square 
miles. The division of this area into two districts 
does not offend any constitutional provisions. 
Rather, it is a wise recognition of the practicalities 
of life. . . .

“We are convinced that the apportionment of the 
Senate by Amendment No. 7 recognizes population 
as a prime, but not controlling, factor and gives effect 
to such important considerations as geography, com-
pactness and contiguity of territory, accessibility, 
observance of natural boundaries, conformity to his-
torical divisions such as county lines and prior repre-
sentation districts, and ‘a proper diffusion of political 
initiative as between a state’s thinly populated 
counties and those having concentrated masses.’ ” 
219 F. Supp., at 932.

From 1954 until the adoption of Amendment 7 in 1962, 
the issue of apportionment had been the subject of intense 
public debate. The present apportionment was proposed 
and supported by many of Colorado’s leading citizens. 
The factual data underlying the apportionment were pre-
pared by the wholly independent Denver Research Insti-
tute of the University of Denver. Finally, the appor-
tionment was adopted by a popular referendum in which 
not only a 2-1 majority of all the voters in Colorado, but 
a majority in each county, including those urban coun-
ties allegedly discriminated against, voted for the present 
plan in preference to an alternative proposal providing for 
equal representation per capita in both legislative houses. 
As the District Court said:

“The contention that the voters have discriminated 
against themselves appalls rather than convinces. 
Difficult as it may be at times to understand mass 
behavior of human beings, a proper recognition of
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the judicial function precludes a court from holding 
that the free choice of the voters between two con-
flicting theories of apportionment is irrational or the 
result arbitrary.” Ibid.

The present apportionment, adopted overwhelmingly 
by the people in a 1962 popular referendum as a state 
constitutional amendment, is entirely rational, and the 
amendment by its terms provides for keeping the appor-
tionment current.15 Thus the majority has consciously 
chosen to protect the minority’s interests, and under the 
liberal initiative provisions of the Colorado Constitution, 
it retains the power to reverse its decision to do so. 
Therefore, there can be no question of frustration of the 
basic principle of majority rule.

IV.
New  York .

. . Constitutional statecraft often involves a degree 
of protection for minorities which limits the principle of 
majority rule. Perfect numerical equality in voting 
rights would be achieved if an entire State legislature 
were elected at large but the danger is too great that the 
remote and less populated sections would be neglected 
or that, in the event of a conflict between two parts of 
the State, the more populous region would elect the en-
tire legislature and in its councils the minority would 
never be heard.

“Due recognition of geographic and other minority 
interests is also a comprehensible reason for reducing the 
weight of votes in great cities. If seventy percent of a 
State’s population lived in a single city and the re-

15 Within the last 12 years, the people of Michigan, California, 
Washington, and Nebraska (unicameral legislature) have expressed 
their will in popular referenda in favor of apportionment plans depart-
ing from the Court’s rule. See Dixon, 38 Notre Dame Law., supra, 
at 383-385.
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mainder was scattered over wide country areas and small 
towns, it might be reasonable to give the city voters 
somewhat smaller representation than that to which they 
would be entitled by a strictly numerical apportionment 
in order to reduce the danger of total neglect of the 
needs and wishes of rural areas.”

The above two paragraphs are from the brief which the 
United States filed in Baker v. Carr, 369 U. S. 186.16 It 
would be difficult to find words more aptly to describe the 
State of New York, or more clearly to justify the system 
of legislative apportionment which that State has chosen.

Legislative apportionment in New York follows a 
formula which is written into the New York Constitution 
and which has been a part of its fundamental law since 
1894. The apportionment is not a crazy quilt; it is 
rational, it is applied systematically, and it is kept rea-
sonably current. The formula reflects a policy which 
accords major emphasis to population, some emphasis to 
region and community, and a reasonable limitation upon 
massive overcentralization of power. In order to effectu-
ate this policy, the apportionment formula provides that 
each county shall have at least one representative in the 
Assembly, that the smaller counties shall have somewhat 
greater representation in the legislature than representa-
tion based solely on numbers would accord, and that some 
limits be placed on the representation of the largest

16 Brief for the United States as amicus curiae on reargument, No. 
6, 1961 Term, pp. 29-30.

The Solicitor General, appearing as amicus in the present cases, 
declined to urge this Court to adopt the rule of per capita equality 
in both houses, stating that “[s]uch an interpretation would press 
the Equal Protection Clause to an extreme, as applied to State 
legislative apportionment, would require radical changes in three- 
quarters of the State governments, and would eliminate the oppor-
tunities for local variation.” Brief for the United States as amicus 
curiae, No. 508, 1963 Term, p. 32.
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counties in order to prevent one megalopolis from com-
pletely dominating the legislature.

New York is not unique in considering factors other 
than population in its apportionment formula. Indeed, 
the inclusion of such other considerations is more the rule 
than the exception throughout the States. Two-thirds of 
the States have given effect to factors other than popu-
lation in apportioning representation in both houses of 
their legislatures, and over four-fifths of the States give 
effect to nonpopulation factors in at least one house.17 
The typical restrictions are those like New York’s afford-
ing minimal representation to certain political subdivi-
sions, or prohibiting districts composed of parts of two 
or more counties, or requiring districts to be composed 
of contiguous and compact territory, or fixing the mem-
bership of the legislative body. All of these factors tend 
to place practical limitations on apportionment accord-
ing to population, even if the basic underlying system is 
one of equal population districts for representation in 
one or both houses of the legislature.

That these are rational policy considerations can be 
seen from even a cursory examination of New York’s 
political makeup. In New York many of the interests 
which a citizen may wish to assert through the legislative 
process are interests which touch on his relation to the 
government of his county as well as to that of the State, 
and consequently these interests are often peculiar to the 
citizens of one county. As the District Court found, 
counties have been an integral part of New York’s gov-
ernmental structure since early colonial times, and the 
many functions performed by the counties today reflect 
both the historic gravitation toward the county as the 
central unit of political activity and the realistic fact that

17 See Dixon, 38 Notre Dame Law., supra, at 399.
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the county is usually the most efficient and practical unit 
for carrying out many governmental programs.18

A policy guaranteeing minimum representation to each 
county is certainly rational, particularly in a State like 
New York. It prevents less densely populated counties 
from being merged into multicounty districts where they 
would receive no effective representation at all. Further, 
it may be only by individual county representation that 
the needs and interests of all the areas of the State can be 
brought to the attention of the legislative body. The 
rationality of individual county representation becomes

18 The following excerpts from the brief of the Attorney General 
of New York in this case are instructive:
“For example, state aid is administered by the counties in the follow-
ing areas: educational extension work (N. Y. Education Law §§ 1104, 
1113), community colleges (N. Y. Education Law §§6301, 6302, 
6304), assistance to physically handicapped children (N. Y. Educa-
tion Law §4403), social welfare such as medical and other aid for 
the aged, the blind, dependent children, the disabled, and other needy 
persons (N. Y. Social Welfare Law §§ 153, 154, 257, 409), public 
health (N. Y. Public Health Law §§ 608, 620, 636, 650, 660), mental 
health (N. Y. Mental Hygiene Law, Art. 8-A, § 191-a), probation 
work (N. Y. Correction Law § 14-a), highway construction, im-
provement and maintenance (N. Y. Highway Law §§ 12, 112, 112-a, 
279), conservation (N. Y. County Law §§219, 299-w, N. Y. Con-
servation Law §§205, 879), and civil defense preparations (State 
Defense Emergency Act §§ 23-b, 25-a).

“County governments, are, of course, far more than instrumen-
talities for the administration of state aid. They have extensive 
powers to adopt, amend or repeal local laws affecting the county 
(N. Y. County Law §§301-309), and also play a vital part in the 
enactment of state laws which affect only a particular county or 
counties (See N. Y. Constitution, Art. IX, §§ 1, 2). The enactment in 
1959 of a new County Charter Law (N. Y. County Law, Art. 6-A), 
providing opportunity for the fundamental reorganization of county 
governments by county residents, has given the counties an even 
greater role to play in the social, economic and political life of modern 
New York.” Brief for appellees Secretary of State and Attorney 
General, No. 20, 1963 Term, pp. 42-43.
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particularly apparent in States where legislative action 
applicable only to one or more particular counties is the 
permissible tradition.

Despite the rationality of according at least one repre-
sentative to each county, it is clear that such a system of 
representation, coupled with a provision fixing the maxi-
mum number of members in the legislative body—a 
necessity if the body is to remain small enough for man-
ageably effective action—has the result of creating some 
population disparities among districts. But since the dis-
parity flows from the effectuation of a rational state pol-
icy, the mere existence of the disparity itself can hardly 
be considered an invidious discrimination.

In addition to ensuring minimum representation to 
each county, the New York apportionment formula, by 
allocating somewhat greater representation to the smaller 
counties while placing limitations on the representation 
of the largest counties, is clearly designed to protect 
against overcentralization of power. To understand 
fully the practical importance of this consideration in 
New York, one must look to its unique characteristics. 
New York is one of the few States in which the central 
cities can elect a majority of representatives to the legis-
lature. As the District Court found, the 10 most pop-
ulous counties in the State control both houses of the 
legislature under the existing apportionment system. 
Each of these counties is heavily urban; each is in a 
metropolitan area. Together they contain 73.5% of the 
citizen population, and are represented by 65.5% of the 
seats in the Senate and 62% of the seats in the Assembly. 
Moreover, the nine counties comprising one metropolitan 
area—New York City, Nassau, Rockland, Suffolk and 
Westchester—contain 63.2% of the total citizen popu-
lation and elect a clear majority of both houses of the 
legislature under the existing system which the Court 
today holds invalid. Obviously, therefore, the exist-
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ing system of apportionment clearly guarantees effec-
tive majority representation and control in the State 
Legislature.

But this is not the whole story. New York City, with 
its seven million people and a budget larger than that of 
the State, has, by virtue of its concentration of popula-
tion, homogeneity of interest, and political cohesiveness, 
acquired an institutional power and political influence of 
its own hardly measurable simply by counting the num-
ber of its representatives in the legislature. Elihu Root, 
a delegate to the New York Constitutional Convention of 
1894, which formulated the basic structure of the present 
apportionment plan, made this very point at that time:

“The question is whether thirty separate centers of 
38,606 each scattered over the country are to be com-
pared upon the basis of absolute numerical equality 
with one center of thirty times 38,606 in one city, 
with all the multiplications of power that comes from 
representing a single interest, standing together on 
all measures against a scattered and disunited repre-
sentation from the thirty widely separated single 
centers of 38,606. Thirty men from one place owing 
their allegiance to one political organization, repre-
senting the interest of one community, voting to-
gether, acting together solidly; why, they are worth 
double the scattered elements of power coming from 
hundreds of miles apart.” 3 Revised Record of the 
New York State Constitutional Convention of 1894, 
p. 1215.

Surely it is not irrational for the State of New York to 
be justifiably concerned about balancing such a concen-
tration of political power, and certainly there is nothing 
in our Federal Constitution which prevents a State from 
reasonably translating such a concern into its apportion-
ment formula. See MacDougall v. Green, 335 U. S. 281.
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The State of New York is large in area and diverse in 
interests. The Hudson and Mohawk Valleys, the farm 
communities along the southern belt, the many suburban 
areas throughout the State, the upstate urban and indus-
trial centers, the Thousand Islands, the Finger Lakes, the 
Berkshire Hills, the Adirondacks—the people of all these 
and many other areas, with their aspirations and their 
interests, just as surely belong to the State as does the 
giant metropolis which is New York City. What the 
State has done is to adopt a plan of legislative apportion-
ment which is designed in a rational way to ensure that 
minority voices may be heard, but that the will of the 
majority shall prevail.

V.
In the allocation of representation in their State Legis-

latures, Colorado and New York have adopted completely 
rational plans which reflect an informed response to their 
particularized characteristics and needs. The plans are 
quite different, just as Colorado and New York are quite 
different. But each State, while clearly ensuring that in 
its legislative councils the will of the majority of the elec-
torate shall rule, has sought to provide that no identifi-
able minority shall be completely silenced or engulfed. 
The Court today holds unconstitutional the considered 
governmental choices of these two sovereign States. By 
contrast, I believe that what each State has achieved 
fully comports with the letter and the spirit of our con-
stitutional traditions.

I would affirm the judgments in both cases.
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ORDERS FROM APRIL 20 THROUGH 
JUNE 22, 1964.

Apri l  20, 1964.

Miscellaneous Orders.
No. 14, Original. Louisi ana  v . Mis si ss ippi et  al .
It  is ordere d that Honorable Marvin Jones, Chief 

Judge of the United States Court of Claims, be, and he is 
hereby, appointed Special Master in this case, with 
authority to summon witnesses, issue subpoenas, and take 
such evidence as may be introduced and such as he may 
deem it necessary to call for. The master is directed to 
submit such reports as he may deem appropriate.

The master shall be allowed his actual expenses. The 
allowances to him, the compensation paid to his tech-
nical, stenographic, and clerical assistants, the cost of 
printing his report, and all other proper expenses shall be 
charged against and be borne by the parties in such 
proportion as the Court hereafter may direct.

The request of the State of Mississippi for admissions is 
referred to the Special Master for consideration and 
determination. [For earlier orders herein, see 375 U. S. 
803, 950.]

No. 1314, Misc. In  re  Disbarment  of  Dolnick . It  
is  orde red  that Stanley Dolnick of Philadelphia, Penn-
sylvania, be suspended from the practice of the law in 
this Court and that a rule issue, returnable within forty 
days, requiring him to show cause why he should not be 
disbarred from the practice of the law in this Court.

No. 1148, Misc. Harper  v . Smit h , U. S. Distr ict  
Judge . Motion for leave to file petition for writ of 
mandamus denied.

901
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April 20, 1964. 377 U. S.

No. 33. Anderson  v . Kentucky . Certiorari, 371 
U. S. 886, to the Court of Appeals of Kentucky. The 
motion of the petitioner to correct the order of this Court 
of March 9, 1964, 376 U. S. 940, is denied.

No. 1184, Misc. Willi ams  v . Pate , Warden ;
No. 1199, Misc. Ohodnicki  v . Russ ell , Correc -

tional  SUPERINTE NDE NT ;

No. 1214, Misc. Wils on  v . South  Carolin a  et  al .; 
and

No. 1215, Misc. Olive  v . Flori da . Motions for leave 
to file petitions for writs of habeas corpus denied.

No. 1210, Misc. Loftice  v . Nash , Warden . Motion 
for leave to file petition for writ of habeas corpus denied. 
Treating the papers submitted as a petition for writ of 
certiorari, certiorari is denied.

No. 865, Misc. Raubinger , Commi ss ioner  of  Edu -
cation  of  New  Jersey , et  al . v . Augelli , U. S. Distr ict  
Judge . Motion for leave to file petition for writ of pro-
hibition denied. Mr . Justice  Douglas  is of the opinion 
that the motion for leave to file should be granted. 
Arthur J. Sills, Attorney General of New Jersey, Theodore 
I. Botter, First Assistant Attorney General, Joseph A. 
Hoffman, Deputy Attorney General, and Richard New-
man for petitioners. Milton T. Lasher for Volpe et al., 
intervenors.

Probable Jurisdiction Noted.
No. 866. City  of  El  Pas o  v . Simmons . Appeal from 

the United States Court of Appeals for the Fifth Circuit. 
Probable jurisdiction noted. Thornton Hardie for ap-
pellant. Greenberry Simmons for appellee. Reported 
below: 320 F. 2d 541.



ORDERS. 903

377 U. S. April 20, 1964.

Certiorari Granted. (See also No. 856, Misc., ante, 
p. 125.j

No. 801. Brothe rhood  of  Railw ay  & Steamshi p 
Clerks , Freight  Handlers , Expres s & Station  Em-
ploye s v. United  Air  Lines , Inc . C. A. 6th Cir. 
Certiorari granted. Mr . Justice  Goldberg  took no part 
in the consideration or decision of this petition. Edward 
J. Hickey, Jr. and James L. Highsaw, Jr. for petitioner. 
H. Templeton Brown, Robert L. Stern and Stuart Bern-
stein for respondent. Reported below: 325 F. 2d 576.

No. 846. Textile  Workers  Union  of  America  v . 
Darlington  Manufacturing  Co . et  al .; and

No. 874. National  Labor  Relati ons  Board  v . Dar -
lington  Manuf actur ing  Co . et  al . C. A. 4th Cir. 
Certiorari granted. The cases are consolidated and a 
total of two hours is allotted for oral argument. Mr . 
Justice  Stewart  and Mr . Justic e Goldb erg  took no 
part in the consideration or decision of these petitions. 
Patricia Eames for petitioner in No. 846. Solicitor Gen-
eral Cox, Arnold Ordman, Dominick L. Manoli, Norton J. 
Come and Nancy M. Sherman for the National Labor 
Relations Board, respondent in No. 846 and petitioner in 
No. 874. Thornton H. Brooks for Darlington Manufac-
turing Co., and Stuart N. Updike, John R. Schoemer, Jr., 
John Lord O’Brian and Hugh B. Cox for Deering Milli-
ken, Inc., respondents in both cases. Reported below: 
325 F. 2d 682.

No. 898. Singer  v . Unite d  State s . C. A. 9th Cir. 
Certiorari granted. Sidney Dorfman for petitioner. So-
licitor General Cox, Assistant Attorney General Miller, 
Beatrice Rosenberg and Jerome M. Feit for the United 
States. Reported below: 326 F. 2d 132.
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April 20, 1964. 377 U. S.

No. 899. Republic  Steel  Corp . v . Maddo x . Supreme 
Court of Alabama. Certiorari granted. Andrew J. 
Thomas for petitioner. John D. Prince, Jr. and Richard
L. Jones for respondent. Reported below: 275 Ala. 685, 
158 So. 2d 492.

Certiorari Denied. (See also No. 1210, Misc., supra.)
No. 104. Jeff erso n City  Cabinet  Co . v . Local  

Union  748, Internati onal  Union  of  Electri cal , 
Radio  & Machine  Worke rs , AFL-CIO. C. A. 6th 
Cir. Certiorari denied. H. R. Silvers and G. Maynard 
Smith for petitioner. Benjamin C. Sigal and David S. 
Davidson for respondent. Reported below: 314 F. 2d 
192.

No. 784. Burie  et  al . v . Overs eas  Navigation  Corp , 
et  al . C. A. 2d Cir. Certiorari denied. Edward B. 
Joachim for petitioners. Lawrence J. Mahoney for 
respondents.

No. 797. Tillman , Administratr ix , v . Unite d  
Stat es . Court of Claims. Certiorari denied. Borris
M. Komar for petitioner. Solicitor General Cox, Assist-
ant Attorney General Douglas and Alan S. Rosenthal for 
the United States. Reported below:----Ct. Cl.----- , 320
F. 2d 396.

No. 823. Hames  v . Unite d  States . Court of Claims. 
Certiorari denied. 0. John Rogge for petitioner. Solic-
itor General Cox, Assistant Attorney General Douglas 
and Sherman L. Cohn for the United States.

No. 836. Catalano  v . Illinois . Supreme Court of 
Illinois. Certiorari denied. Julius Lucius Echeles for 
petitioner. Reported below: 29 Ill. 2d 197, 193 N. E. 
2d 797.
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377 U. S. April 20, 1964.

No. 842. Delt a  Engineering  Corp , et  al ., v . Scott  
et  al . C. A. 5th Cir. Certiorari denied. Ernest A. 
Carrere, Jr. for petitioners. Reported below: 322 F. 2d 
11.

No. 858. Bass  v . Unite d Stat es . C. A. 8th Cir. 
Certiorari denied. Malcolm I. Frank for petitioner. 
Solicitor General Cox, Assistant Attorney General Miller, 
Beatrice Rosenberg and Julia P. Cooper for the United 
States. Reported below: 326 F. 2d 884.

No. 871. Teams ters , Chauf fe urs  & Helpers  Local  
Union  No . 79, Internati onal  Brotherhoo d  of  Team -
st ers , Chauff eurs , Warehous eme n & Helpers  of  
Ameri ca , v . National  Labor  Relati ons  Board  et  al . 
United States Court of Appeals for the District of Colum-
bia Circuit. Certiorari denied. L. N. D. Wells, Jr. and 
David Previant for petitioner. Solicitor General Cox, 
Arnold Ordman, Dominick L. Manoli and Norton J. Come 
for the National Labor Relations Board, and Alexander E. 
Wilson, Jr. and James P. Swann, Jr. for Redwing Car-
riers, Inc., et al., respondents. Reported below: 117 U. S. 
App. D. C. 84, 325 F. 2d 1011.

No. 872. Mohawk  Liqueur  Corp , v . Unite d  Stat es . 
C. A. 6th Cir. Certiorari denied. Dean Acheson for 
petitioner. Solicitor General Cox and Assistant Attorney 
General Oberdörfer for the United States. Reported 
below: 324 F. 2d 241.

No. 873. Tenenbaum  et  al . v . United  Stat es . 
C. A. 7th Cir. Certiorari denied. Charles A. Bellows 
for petitioners. Solicitor General Cox, Assistant Attor-
ney General Miller, Beatrice Rosenberg and Kirby W. 
Patterson for the United States. Reported below: 327 
F. 2d 210.
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April 20, 1964. 377 U. S.

No. 875. Durant  v . United  States . C. A. 7th Cir. 
Certiorari denied. Eugene Gressman for petitioner. So-
licitor General Cox, Assistant Attorney General Ober- 
dorfer and Joseph M. Howard for the United States. 
Reported below: 324 F. 2d 859.

No. 876. Van  der  Schelli ng  v . U. S. News  & World  
Report , Inc . C. A. 3d Cir. Certiorari denied. Harry 
Lore and Philip Dorfman for petitioner. James H. 
McGlothlin and David B. Isbell for respondent. Re-
ported below: 324 F. 2d 956.

No. 877. Serap  et  al . v . Michigan . Supreme Court 
of Michigan. Certiorari denied. George Stone and Max 
E. Klayman for petitioners. Frank J. Kelley, Attorney 
General of Michigan, Robert A. Derengoski, Solicitor 
General, and James R. Ramsey, Assistant Attorney Gen-
eral, for respondent.

No. 863. Grayson  v . Illinois . Supreme Court of 
Illinois. Certiorari denied. Charles B. Evins for peti-
tioner. Reported below: 29 Ill. 2d 229, 193 N. E. 2d 801.

No. 881. SlTTNER, DOING BUSINESS AS SlTTNER’s Au TO 
Wrecking , et  al . v . City  of  Seatt le . Supreme Court 
of Washington. Certiorari denied. Clarence J. Coleman 
for petitioners. A. L. Newbould for respondent. Re-
ported below: 62 Wash. 2d 834, 384 P. 2d 859.

No. 884. Tru -Line  Metal  Products  Co . et  al . v . 
National  Labor  Relati ons  Board . C. A. 6th Cir. 
Certiorari denied. Robert M. Myers for petitioners. 
Solicitor General Cox, Arnold Ordman, Dominick L. 
Manoli, Norton J. Come and Allison W. Brown, Jr. for 
respondent. Reported below: 324 F. 2d 614.
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377 U. S. April 20, 1964.

No. 879. Mayer  v . Illinois  Northern  Railw ay . 
C. A. 7th Cir. Certiorari denied. James A. Dooley for 
petitioner. Floyd Stuppi for respondent. Reported 
below: 324 F. 2d 154.

No. 885. Drop  Dead  Co., Inc ., doing  busi ness  as  
Paramo unt  Chemical  Co ., et  al . v . S. C. Johnson  & 
Son , Inc . C. A. 9th Cir. Certiorari denied. Almon S. 
Nelson for petitioners. Beverly W. Pattishall for 
respondent. Reported below: 326 F. 2d 87.

No. 886. Hughes  v . United  States . C. A. 2d Cir. 
Certiorari denied. Eugene Gressman for petitioner. 
Solicitor General Cox, Assistant Attorney General Miller, 
Beatrice Rosenberg and Sidney M. Glazer for the United 
States. Reported below: 325 F. 2d 789.

No. 888. Kaslow , doing  busin ess  as  J. C. Martin  
Co. et  al ., v. Dixon  et  al . United States Court of 
Appeals for the District of Columbia Circuit. Certiorari 
denied. Miles Warner and Walter D. Hansen for peti-
tioner. Solicitor General Cox, Assistant Attorney Gen-
eral Douglas and Sherman L. Cohn for respondents.

No. 891. Conner  v . Unite d  States . C. A. 5th Cir. 
Certiorari denied. Wesley R. Asinof for petitioner. 
Solicitor General Cox, Assistant Attorney General Miller 
and Beatrice Rosenberg for the United States. Reported 
below: 322 F. 2d 647.

No. 892. Palmer  v . United  States . United States 
Court of Appeals for the District of Columbia Circuit. 
Certiorari denied. Petitioner pro se. Solicitor General 
Cox, Assistant Attorney General Miller and Philip R. 
Monahan for the United States.
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April 20, 1964. 377 U. S.

No. 948. Winkler  v . Pringle  et  al . C. A. 3d Cir. 
Certiorari denied. Reported below: 324 F. 2d 613.

No. 895. Hindes  et  ux . v . Unite d  Stat es . C. A. 5th 
Cir. Certiorari denied. Robt. H. Rice for petitioners. 
Solicitor General Cox and Assistant Attorney General 
Oberdörfer for the United States. Reported below: 326 
F. 2d 150.

No. 464, Misc. Stew art  v . Eyman , Warden . Su-
preme Court of Arizona. Certiorari denied. Petitioner 
pro se. Robert W. Pickrell, Attorney General of Ari-
zona, and Edward I. Kennedy and Philip M. Haggerty, 
Assistant Attorneys General, for respondent.

No. 903, Misc. Mill er  v . United  States . C. A. 9th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox for the United States.

No. 114. General  Electric  Co . v . Carey , Pres ident , 
International  Union  of  Elec tri cal , Radio  & Ma -
chin e Workers , AFL-CIO. C. A. 2d Cir. Certiorari 
denied. Mr . Justice  Goldberg  took no part in the con-
sideration or decision of this petition. David L. Benetar 
and H. H. Nordlinger for petitioner. Benjamin C. Sig al, 
David S. Davidson and Isadore Katz for respondent. 
Reported below: 315 F. 2d 499.

No. 838. Dickson , Warden , v . Pike . Motion of 
respondent for leave to proceed in forma pauperis 
granted. Petition for writ of certiorari to the United 
States Court of Appeals for the Ninth Circuit denied. 
Stanley Mosk, Attorney General of California, and Rob-
ert R. Granucci and Albert W. Harris, Jr., Deputy 
Attorneys General, for petitioner. Henry A. Dietz for 
respondent. Reported below: 323 F. 2d 856.
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377 U. S. April 20, 1964.

No. 878. General  Tire  & Rubber  Co . v . Watkins , 
U. S. Distri ct  Judge . Motion of Firestone Tire & Rub-
ber Co. et al. for leave to file brief, as amici curiae, 
granted. Petition for writ of certiorari to the United 
States Court of Appeals for the Fourth Circuit denied. 
Norman P. Ramsey and Charles J. Merriam for peti-
tioner. Solicitor General Cox filed a memorandum for 
the United States. Edward S. Irons, William Wade 
Beckett and Stanley M. Clark for Firestone Tire & Rub-
ber Co. et al., as amici curiae, in opposition. Reported 
below: 326 F. 2d 926.

No. 902. S. Stern  & Co. v. United  States . United 
States Court of Customs and Patent Appeals. Certiorari 
denied. Mr . Justice  Douglas  is of the opinion that cer-
tiorari should be granted. Leonard Feldman for peti-
tioner. Solicitor General Cox, Assistant Attorney Gen-
eral Douglas and Alan S. Rosenthal for the United States. 
Reported below: 51 C. C. P. A. (Cust.) 15, 331 F. 2d 
310.

No. 912. Nell o  L. Teer  Co . et  al . v . Hollywood  
Golf  Estates , Inc . C. A. 5th Cir. Certiorari denied. 
Wesley G. Carey and Charles B. Nye for petitioners. 
Lewis Horwitz and L. J. Cushman for respondent. Re-
ported below: 324 F. 2d 669.

No. 896. Dean , Adminis trator , v . Cole . C. A. 4th 
Cir. Certiorari denied. Henry Hammer and Henry H. 
Edens for petitioner. Irvine F. Belser for respondent. 
Reported below: 326 F. 2d 907.

No. 811, Mise. Kyle  v . United  States . C. A. 2d 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Cox for the United States.
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April 20, 1964. 377 U. S.

No. 836, Misc. Frasi er  v . Texas . Court of Criminal 
Appeals of Texas. Certiorari denied. Petitioner pro se. 
Waggoner Carr, Attorney General of Texas, and Howard 
M. Fender and Allo B. Crow, Jr., Assistant Attorneys 
General, for respondent.

No. 874, Misc. Harris  v . Settle , Warden . C. A. 8th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Marshall and 
Harold H. Greene for respondent. Reported below: 322 
F. 2d 908.

No. 876, Misc. Gutie rre z  v . Immigration  and  Nat -
uraliza tion  Servi ce . C. A. 9th Cir. Certiorari denied. 
Petitioner pro se. Solicitor General Cox, Assistant Attor-
ney General Miller, Beatrice Rosenberg and Kirby W. 
Patterson for respondent. Reported below: 323 F. 2d 
593.

No. 929, Misc. Koeni g  v . Blackwe ll , Warden , et  al . 
C. A. 3d Cir. Certiorari denied. Petitioner pro se. So-
licitor General Cox, Assistant Attorney General Marshall 
and Harold H. Greene for respondents.

No. 993, Misc. Korman  v . Unite d  State s . C. A. 9th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Miller, Beatrice 
Rosenberg and Robert G. Maysack for the United States.

No. 1033, Misc. Johnso n  v . Russ ell , Correct ional  
Superi ntendent . Supreme Court of Pennsylvania. 
Certiorari denied. Edwin P. Rome and Charles Alvin 
Jones for petitioner.

No. 1043, Misc. Colli ns  v . Dicks on , Warden . Su-
preme Court of California. Certiorari denied.
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377 U. S. April 20, 1964.

No. 1055, Misc. Cummings  v . Bennet t , Warden . 
C. A. 8th Cir. Certiorari denied. Reported below: 324 
F. 2d 1.

No. 1065, Misc. Gary  v . New  York . Court of Ap-
peals of New York. Certiorari denied.

No. 1069, Misc. Perry  v . Ronan  et  al . C. A. 9th 
Cir. Certiorari denied.

No. 1073, Misc. Hicks  v . New  York . Appellate Di-
vision, Supreme Court of New York, Second Judicial 
Department. Certiorari denied.

No. 1084, Misc. Chandler  v . Peyton , Penitent iary  
Superintendent . Supreme Court of Appeals of Vir-
ginia. Certiorari denied.

No. 1085, Misc. Nastas io , alia s  Noletti , v . Illinois . 
Supreme Court of Illinois. Certiorari denied. Reported 
below: 30 Ill. 2d 51, 195 N. E. 2d 144.

No. 1090, Misc. Jones  v . California . District Court 
of Appeal of California, Second Appellate District. Cer-
tiorari denied. Fred Okrand for petitioner. Reported 
below: 221 Cal. App. 2d 37, 34 Cal. Rptr. 267.

No. 1092, Misc. Harri son  v . United  State s . United 
States Court of Appeals for the District of Columbia Cir-
cuit. Certiorari denied. Petitioner pro se. Solicitor 
General Cox for the United States.

No. 1094, Misc. Kimbal l  v . Unite d  Stat es . C. A. 
5th Cir. Certiorari denied. Ben S. Atkins for petitioner. 
Solicitor General Cox for the United States. Reported 
below: 322 F. 2d 104.
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April 20, 1964. 377 U. 8.

No. 1095, Misc. Lomax  v . Russe ll , Correcti onal  
Superi ntendent . Supreme Court of Pennsylvania. 
Certiorari denied.

No. 1100, Misc. Finley  v . Califor nia . Supreme 
Court of California. Certiorari denied.

No. 1102, Misc. Merr itt  v . Illino is . Supreme Court 
of Illinois. Certiorari denied. Reported below: 29 Ill. 
2d 423, 194 N. E. 2d 292.

No. 1109, Misc. Best  v . New  York . Appellate Di-
vision, Supreme Court of New York, First Judicial 
Department. Certiorari denied.

No. 1110, Misc. Turner  v . Calif ornia . Supreme 
Court of California. Certiorari denied.

No. 1112, Misc. King  v . United  States . United 
States Court of Appeals for the District of Columbia Cir-
cuit. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Miller, Beatrice 
Rosenberg and Theodore George Gilinsky for the United 
States. Reported below: 117 U. S. App. D. C. 302, 329 
F. 2d 257.

No. 1119, Misc. Saulsbury  v . Green , Correcti onal  
Superi ntende nt . Supreme Court of Ohio. Certiorari 
denied. Reported below: 175 Ohio St. 433, 195 N. E. 2d 
787.

No. 1126, Misc. Carter  et  al . v . Boles , Warden . 
Supreme Court of Appeals of West Virginia. Certiorari 
denied.
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377 U. S. April 20, 1964.

No. 1123, Mise. Blevi ns  v . California . Supreme 
Court of California. Certiorari denied.

No. 1131, Mise. Dutton  v . Eyman , Warden , et  al . 
Supreme Court of Arizona. Certiorari denied: Reported 
below: 95 Ariz. 96, 387 P. 2d 799.

Rehearing Denied.

No. 71. Federal  Power  Commis si on  v . Southern  
Califo rnia  Edison  Co . et  al ., 376 U. S. 205;

No. 73. City  of  Colton  v . Southern  Calif ornia  
Edison  Co . et  al ., 376 U. S. 205;

No. 106. Comp co  Corporation  v . Day -Brite  Light -
ing , Inc ., 376 U. S. 234;

No. 468. Galante  v . United  States , 375 U. S. 940;
No. 739. Miguel  et  al . v . Justices  of  the  Supreme  

Court  of  New  York , County  of  New  York , et  al ., 376 
U. S. 937;

No. 742. Kaise r  et  al . v . New  Jersey , 376 U. S. 950;
No. 968, Mise. Di Silves tro  v . Lumbar d , U. S. Cir -

cuit  Judge , et  al ., 376 U. S. 948; and
No. 1106, Mise. Powers  v . Unite d  States , 376 U. S. 

947. Petitions for rehearing denied.

No. 669, Mise. Zupi cich  v. Esperdy , Dis trict  Dire c -
tor , Immigration  and  Natural izat ion  Servi ce , 376 
U. S. 933. Motion for leave to file petition for rehearing 
denied.

Nos. 671, Miso., and 843, Mise. Cepe ro  v . Presi dent  
of  the  United  States  et  al ., 376 U. S. 512. Petition 
for rehearings denied. The  Chief  Justi ce  took no part 
in the consideration or decision of this petition.
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April 24, 27, 1964. 377 U. S.

Apri l  24, 1964.

Certiorari Denied.
No. 1028. Stassen  for  Presi dent  Citiz ens  Com -

mit tee  v. Jordan , Secre tary  of  State  of  Calif ornia . 
The motions of Janice C. Herrera and Thomas N. Bur-
bridge, Jr. for leave to file briefs, as amici curiae, are 
granted. Petition for writ of certiorari to the Supreme 
Court of California denied. The  Chief  Justi ce , Mr . 
Justice  Douglas  and Mr . Justice  Goldber g dissent. 
Opinions may be filed in due course. [See post, p. 927.] 
John Lord O’Brian, Newell W. Ellison and Daniel M. 
Gribbon for petitioner. Richard G. Logan on the motion 
for Herrera. Allan Brotsky on the motion for Burbridge.

Apri l  27, 1964.

Miscellaneous Orders.
No. 1014, Misc. Krepel  v . Heinze , Warden . Mo-

tion for leave to file petition for writ of habeas corpus 
denied. Treating the papers submitted as a petition for 
writ of certiorari, certiorari is denied. Petitioner pro se. 
Stanley Mosk, Attorney General of California, and Doris 
H. Maier, Assistant Attorney General, for respondent.

No. 1250, Misc. Taylor  v . Wils on , Warden . Mo-
tion for leave to file petition for writ of habeas corpus 
denied. Treating the papers submitted as a petition for 
writ of certiorari, certiorari is denied.

Probable Jurisdiction Noted.
No. 585. Mc Laughlin  et  al . v . Florida . Appeal 

from the Supreme Court of Florida. Probable jurisdic-
tion noted. Jack Greenberg, James M. Nabrit III, 
Louis H. Pollak and William T. Coleman, Jr. for appel-
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377 U. S. April 27, 1964.

lants. James W. Kynes, Attorney General of Florida, 
and James G. Mahorner, Assistant Attorney General, for 
appellee. Reported below: 153 So. 2d 1.

Certiorari Granted. (See also No. 669, ante, p. 126.}
No. 909. American  Commi ttee  for  Prote cti on  of  

Foreign  Born  v . Subver siv e  Acti viti es  Control  Board . 
United States Court of Appeals for the District of Co-
lumbia Circuit. Certiorari granted. Joseph Forer and 
David Rein for petitioner. Solicitor General Cox, Assist-
ant Attorney General Yeagley, Kevin T. Maroney, 
George B. Searls and Lee B. Anderson for respondent. 
Reported below: 117 U. S. App. D. C. 393, 331 F. 2d 53.

No. 1093, Misc. Swai n v . Alabam a . Motion for 
leave to proceed in forma pauperis and petition for writ 
of certiorari to the Supreme Court of Alabama granted. 
Case transferred to the appellate docket. Jack Green-
berg, Constance Baker Motley, James M. Nabrit III, 
Orzell Billingsley, Jr. and Peter A. Hall for petitioner. 
Richmond M. Flowers, Attorney General of Alabama, and 
Leslie Hall, Assistant Attorney General, for respondent. 
Reported below: 275 Ala. 508, 156 So. 2d 368.

Certiorari Denied. (See also No. 791, ante, p. 128, and 
Misc. Nos. 1014 and 1250, supra-.}

No. 903. Oregon  Saw  Chain  Corp . v . Mc Cullo ch  
Motors  Corp . C. A. 9th Cir. Certiorari denied. Lewis
E. Lyon for petitioner. R. Welton Whann for respond-
ent. Reported below: 323 F. 2d 758.

No. 832. Ktis takis  v . United  Cross  Navigation  
Corp , et  al . C. A. 2d Cir. Certiorari denied. Jacob 
Rassner for petitioner. John R. Sheneman for respond-
ent United Cross Navigation Corp. Reported below: 324
F. 2d 728.

729-256 0-65-54
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April 27, 1964. 377 U. S.

No. 840. Byram  Concretanks , Inc ., v . Warren  
Concret e Products  Co . of  N. J. et  al . C. A. 3d Cir. 
Certiorari denied. Leopold Frankel for petitioner. Wil-
liam W. Evans, Jr. for Warren Concrete Products Co. 
of N. J. et al., and George A. Vaccaro for Higgins et al., 
respondents. Reported below: 323 F. 2d 994.

No. 887. Gens til  v . Unite d  States . C. A. 1st Cir. 
Certiorari denied. John L. Saltonstall, Jr. for petitioner. 
Solicitor General Cox, Assistant Attorney General Ober- 
dorfer, Joseph M. Howard and John M. Brant for the 
United States. Reported below: 326 F. 2d 243.

No. 897. Board  of  Commis sion ers  of  the  Port  of  
New  Orleans  v . Unite d  State s ; and

No. 906. Laclede  Steel  Co . et  al . v . Unite d  State s . 
C. A. 5th Cir. Certiorari denied. Sumter D. Marks, Jr. 
for petitioner in No. 897. Abe Garland, Leonard B. Levy, 
Murray F. Cleveland, Ralph L. Kaskell, Jr., Sumter D. 
Marks, Jr. and Walter J. Suthon, Jr. for petitioners in No. 
906. Solicitor General Cox, Roger P. Marquis and Har-
old S. Harrison for the United States. Reported below: 
322 F. 2d 698.

No. 907. Orleans  Parish  School  Board  v . Reli ance  
Insurance  Co . C. A. 5th Cir. Certiorari denied. Sam-
uel I. Rosenberg for petitioner. June L. Green for Real 
Estate Board of New Orleans, Inc., as amicus curiae, in 
support of the petition. Reported below: 322 F. 2d 803.

No. 910. Dade  Brothe rs , Inc ., et  al . v . Unite d  
States . Court of Claims. Certiorari denied. James A. 
Cuddihy for petitioners. Solicitor General Cox, Assist-
ant Attorney General Douglas and Sherman L. Cohn for 
the United States. Reported below:---- Ct. Cl.----- , 325
F. 2d 239.
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No. 911. Silva  v . Carter , Regional  Commi ssi oner , 
Immi gration  and  Naturalizati on  Serv ice . C. A. 9th 
Cir. Certiorari denied. Marshall E. Kidder for peti-
tioner. Solicitor General Cox, Assistant Attorney Gen-
eral Miller, Beatrice Rosenberg and Sidney M. Glazer for 
respondent. Reported below: 326 F. 2d 315.

No. 917. Elkanich  v . Unite d  Stat es . C. A. 9th 
Cir. Certiorari denied. Sol A. Abrams for petitioner. 
Solicitor General Cox, Assistant Attorney General Miller, 
Beatrice Rosenberg and Marshall Tamor Golding for the 
United States. Reported below: 327 F. 2d 417.

No. 933. Hende rso n Clay  Products  v . United  
States . C. A. 5th Cir. Certiorari denied. Benjamin 
L. Bird for petitioner. Solicitor General Cox, Assistant 
Attorney General Oberdorfer and Melva M. Graney for 
the United States. Reported below: 324 F. 2d 7.

No. 959. Builders ’ Asso ciati on  of  Kansas  City  v . 
Greater  Kansas  City  Laborers  Dist rict  Council  of  
the  International  Hod  Carriers  Buildi ng  & Comm on  
Labor ers  Union  of  America  of  Greater  Kansas  City  
& Vicin ity . C. A. 8th Cir. Certiorari denied. Harry L. 
Browne and Howard F. Sachs for petitioner. John J. 
Manning for respondent. Reported below: 326 F. 2d 867.

No. 967. Chicago  & North  Western  Railw ay  Co . 
v. Rieger . C. A. 8th Cir. Certiorari denied. Arthur J. 
Donnelly and Jordan J. Hillman for petitioner. Robert 
J. Berens for respondent. Reported below: 326 F. 2d 329.

No. 1051, Misc. Reed  v . Rhay , Peni tent iary  Super -
intendent . C. A. 9th Cir. Certiorari denied. Re-
ported below: 323 F. 2d 498.
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April 27, 1964. 377 U. S.

No. 935. Broth erho od  of  Locomotiv e Firem en  & 
Enginemen  et  al . v . Certain  Carriers  Repr ese nted  
by  the  Easte rn , West ern , & Southea stern  Carriers ’ 
Conf erence  Commi ttee s  et  al . ; and

No. 1007. Brotherhood  of  Locomotive  Engineers  
v. Certai n Carriers  Repres ented  by  the  Easte rn , 
West ern , & Southeaster n Carri ers ’ Confer ence  
Committees  et  al . Motion of Transport Workers 
Union of America, AFL-CIO, for leave to file a brief, as ■ 
amicus curiae, granted. Petitions for writs of certiorari ■ 
to the United States Court of Appeals for the District of I 
Columbia Circuit denied. Mr . Justic e Goldb erg  took 
no part in the consideration or decision of this motion or ■ 
these petitions. Lester P. Schoene, Milton Kramer, 
Harold C. Heiss, Edward B. Henslee, Jr. and Ruth ■
Weyand for petitioners in No. 935. Max Malin and Ruth I
Weyand for petitioner in No. 1007. Francis M. Shea, I
William H. Dempsey, Jr. and Richard J. Flynn for re- ■
spondent carriers in both cases. Solicitor General Cox, ■
Assistant Attorney General Douglas, J. William Doolittle I
and David L. Rose for the United States et al., respond- ■
ents in both cases. Paul O’Dwyer and Howard N. Meyer ■
for Transport Workers Union of America, AFL-CIO, as B
amicus curiae, in support of the petitions. Reported B
below:---- U. S. App. D. C.----- , 331 F. 2d 1020. I

No. 1154, Misc. Ex parte  Oppenhei mer . Supreme B
Court of California. Certiorari denied. B

No. 887, Misc. Lawr enson  v . Anderson , Jail  Su - B 
perin tendent . United States Court of Appeals for the B
District of Columbia Circuit. Certiorari denied. Peti- B
tioner pro se. Solicitor General Cox, Assistant Attorney B
General Marshall, Harold H. Greene and David Rubin B
for respondent. B
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No. 908. Leighton  v . Paramount  Pictures  Corp , 
et  al . Motion to dispense with printing petition for writ 
of certiorari granted. Petition for writ of certiorari to 
the United States Court of Appeals for the Second Cir-
cuit and for other relief denied. Petitioner pro se. 
Leonard Kaufman and Whitney North Seymour, Jr. for 
respondents.

No. 1121, Misc. Weis s v . Skouras  et  al . United 
States Court of Appeals for the District of Columbia Cir-
cuit. Certiorari denied.

No. 1158, Misc. Neal  v . Heinze , Warden , et  al . 
Supreme Court of California. Certiorari denied.

No. 1160, Misc. Bridgers  v . Unite d  State s . United 
States Court of Appeals for the District of Columbia Cir-
cuit. Certiorari denied. Petitioner pro se. Solicitor 
General Cox for the United States.

No. 1170, Misc. Gandy  v . Alabama . Supreme Court 
of Alabama. Certiorari denied. Petitioner pro se. Rich-
mond M. Flowers, Attorney General of Alabama, and 
Paul T. Gish, Jr., Assistant Attorney General, for respond-
ent. Reported below: 276 Ala. 704, 159 So. 2d 73.

No. 1191, Misc. In re  Oppenhei mer . Supreme 
Court of California. Certiorari denied.

No. 1313, Misc. Rudolph  v . Alabama . Supreme 
Court of Alabama. Certiorari denied. The application 
for a stay of execution presented to Mr . Justi ce  Black , 
and by him referred to the Court, is also denied. Fred 
Blanton, Jr. for petitioner. Reported below: 276 Ala. 
392, 162 So. 2d 486.
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April 27, 28, May 4, 1964. 377 U. S.

Rehearing Denied.

No. 753. Kirk  v . Boehm , Superi ntendent , Depar t -
ment  of  Public  Instru ctio n , Pennsylvania , et  al ., 
376 U. S. 512;

No. 809. Petrus hansky , alias  Green , v . Marasc o , 
U. S. Marshal , 376 U. S. 952;

No. 816. Berst ein , alias  Berns , v . Miss ouri , 376 
U. S. 953;

No. 830. Steve ns  Bros . Foundation , Inc ., v . Com -
miss ione r  of  Internal  Revenu e , 376 U. S. 969;

No. 846, Misc. Enos  v . Zuckert , Secre tary  of  the  
Air  Force , et  al ., 376 U. S. 955; and

No. 951, Misc. Patte rson  v . Virginia  Electric  & 
Power  Co ., 376 U. S. 956. Petitions for rehearing denied.

No. 342. Alker  et  al . v . Federal  Depos it  Insur -
ance  Corp , et  al ., 375 U. S. 880, 949; 376 U. S. 929. 
Motion for leave to file a third petition for rehearing 
denied.

April  28, 1964.

Dismissal Under Rule 60.

No. 1187, Misc. Lucas  v . Klinger , Correcti onal  
Superint endent . Motion for leave to file petition for 
writ of habeas corpus dismissed pursuant to Rule 60 of 
the Rules of this Court.

May  4, 1964.
Miscellaneous Orders.

No. 930. Sanapaw  et  al . v . Wisc ons in . On petition 
for writ of certiorari to the Supreme Court of Wisconsin. 
The Solicitor General is invited to file a brief expressing 
the views of the United States.



ORDERS. 921

377 U. S. May 4, 1964.

No. 8, Original. Arizona  v . Califo rnia  et  al . The 
petition of the Special Master for the payment of an 
additional fee is granted, and, all of the parties agreeing 
thereto, the parties are ordered to make additional pay-
ments totaling $50,000 to Simon H. Rifkind, Esquire, 
Special Master, constituting the balance of full payment 
of his compensation for his services as Special Master.

Such additional payments are to be made in the follow-
ing proportions: Arizona, 28%; California, 28%; United 
States, 28%; Nevada, 12%; New Mexico, 2%; and Utah, 
2%. The  Chief  Just ice  took no part in the considera-
tion or decision of this petition. [For opinion and decree 
in this case, see 373 U. S. 546, 376 U. S. 340.]

No. 849. Inland  Empir e Buil ders , Inc ., et  al . v . 
Washington  et  al . ;

No. 850. Hebb  & Narodick  Cons truc tion  Co ., Inc ., 
et  al . v . Washingt on  et  al .; and

No. 851. Murray  et  al . v . Washingt on  et  al . On 
appeals from the Supreme Court of Washington. The 
Solicitor General is invited to file briefs in these cases 
expressing the views of the United States.

No. 1239, Misc. King  v . Nash , Warden . Motion for 
leave to file petition for writ of habeas corpus denied.

Probable Jurisdiction Noted.
Nos. 735 and 934. Cox v. Louis iana . Appeals from 

the Supreme Court of Louisiana. Probable jurisdiction 
noted. Carl Rachlin, Robert Collins, Nils Douglas and 
Floyd McKissick for appellant. Jack P. F. Gremillion, 
Attorney General of Louisiana, and Ralph L. Roy for 
appellee. Reported below: No. 735, 244 La. 1087,156 So. 
2d 448; No. 934, 245 La. 303, 158 So. 2d 172.
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May 4, 1964. 377 U. S.

Certiorari Granted.
No. 787. Peter  v . United  States . C. A. 9th Cir. 

Certiorari granted. Duane B. Beeson for petitioner. 
Solicitor General Cox, Assistant Attorney General Miller 
and Beatrice Rosenberg for the United States. Reported 
below: 324 F. 2d 173.

No. 937. Unite d  States  v . Jakobson . C. A. 2d Cir. 
Certiorari granted. Solicitor General Cox, Assistant At-
torney General Miller, Beatrice Rosenberg and Marshall 
Tamor Golding for the United States. Herman Adler- 
stein for respondent. Reported below: 325 F. 2d 409.

No. 936. Unite d  States  v . Seeger . C. A. 2d Cir. 
Certiorari granted. Solicitor General Cox, Assistant At-
torney General Miller, Beatrice Rosenberg and Marshall 
Tamor Golding for the United States. Kenneth W. 
Greenawalt for respondent. Reported below: 326 F. 2d 
846.

Certiorari Denied.
No. 387. Pan  Ameri can  Petrole um  Corp . v . Fed -

eral  Power  Commis si on . C. A. 10th Cir. Certiorari 
denied. William J. Grove, Thomas H. Wall, Carroll L. 
Gilliam, W. W. Heard and Wm. H. Emerson for peti-
tioner. Solicitor General Cox, Ralph S. Spritzer, Richard 
A. Solomon, Howard E. Wahrenbrock and Peter H. Schiff 
for respondent. Reported below: 317 F. 2d 796.

No. 684. Superior  Oil  Co . v . Federal  Power  Com -
mis si on . C. A. 9th Cir. Certiorari denied. Murray 
Christian, H. W. Varner and Roland B. Voight for peti-
tioner. Solicitor General Cox, Ralph S. Spritzer, Richard 
A. Solomon, Howard E. Wahrenbrock and Peter H. Schiff 
for respondent. Reported below: 322 F. 2d 601.
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No. 835. Mueller  Comp any  v . Federal  Trade  Com -
mis si on . C. A. 7th Cir. Certiorari denied. Thomas R. 
McMillen and A. G. Webber III for petitioner. Solicitor 
General Cox, Assistant Attorney General Orrick, Robert 
B. Hummel, Irwin A. Seibel, James Mcl. Henderson and 
Alvin L. Berman for respondent. Reported below: 323 
F. 2d 44.

No. 861. Engel hard  Indus tries , Inc ., v . Rese arch  
Instrum ent  Corp . C. A. 9th Cir. Certiorari denied. 
Ralph B. Pastoriza for petitioner. Elwood S. Kendrick 
for respondent. Reported below: 324 F. 2d 347.

No. 870. Boein g  Comp any  v . Rene goti ati on  Board  
of  the  United  State s . C. A. 9th Cir. Certiorari de-
nied. David E. Wagoner for petitioner. Solicitor Gen-
eral Cox, Assistant Attorney General Douglas, Morton 
Hollander and David L. Rose for respondent. Reported 
below: 325 F. 2d 885.

No. 923. Hollyw ood  Brands , Inc ., v . National  
Labor  Relations  Board . C. A. 5th Cir. Certiorari de-
nied. Fred S. Ball, Jr. for petitioner. Solicitor General 
Cox, Arnold Ordman, Dominick L. Manoli and Norton J. 
Come for respondent. Reported below: 324 F. 2d 956.

No. 924. Baldw in  Bracel et  Corp , et  al . v . Federal  
Trade  Comm iss ion . United States Court of Appeals for 
the District of Columbia Circuit. Certiorari denied. 
Jacob A. Stein for petitioners. Solicitor General Cox, 
Assistant Attorney General Orrick, Robert B. Hummel, 
James Mcl. Henderson and J. Richard Carr for respond-
ent. Reported below: 117 U. S. App. D. C. 85, 325 F. 
2d 1012.
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May 4, 1964. 377 U. S.

No. 926. Pittsburgh  Railw ays  Co . v . Duquesne  
Light  Co . Supreme Court of Pennsylvania. Certiorari 
denied. Charles Monroe Thorp, Jr. for petitioner. Ed-
mund K. Trent and Thomas J. Munsch, Jr. for respond-
ent. Reported below: 413 Pa. 1, 194 A. 2d 319.

No. 929. Ronel  Corporat ion  v . Anchor  Lock  of  
Florida , Inc ., et  al . C. A. 5th Cir. Certiorari denied. 
Henry L. Burkitt and Harold I. Kaplan for petitioner. 
Richard P. Schulze for respondents. Reported below: 
325 F. 2d 889.

No. 954. Board  of  Public  Inst ruct ion  of  Duval  
County , Florida , et  al . v . Braxton  et  al . C. A. 5th 
Cir. Certiorari denied. Fred H. Kent, Davisson F. 
Dunlap and Elliott Adams for petitioners. Reported 
below: 326 F. 2d 616.

No. 957. Bell  et  al . v . School  City  of  Gary , 
India na , et  al . C. A. 7th Cir. Certiorari denied. 
Robert L. Carter, Barbara A. Morris, Hilbert L. Bradley 
and Charles Wills for petitioners. Albert H. Gavit and 
Edmond J. Leeney for respondents. Reported below: 
324 F. 2d 209.

No. 960. Maras co  et  al . v . Compo  Shoe  Machi nery  
Corp . C. A. 1st Cir. Certiorari denied. Robert B. 
Russell for petitioners. Robert L. Thompson for respond-
ent. Reported below: 325 F. 2d 695.

No. 953. Pres ident  of  India , acting  by  and  through  
the  Director  of  the  India  Supp ly  Missio n , v . Wes t  
Coast  Steamshi p Co . C. A. 9th Cir. Certiorari denied. 
Mr . Justic e Douglas  is of the opinion that certiorari 
should be granted. John Gordon Gearin for petitioner. 
Kenneth E. Roberts for respondent. Reported below: 
327 F. 2d 638.
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No. 947. Wirtz , Secretary  of  Labor , v . Modern  
Tras hmoval , Inc . C. A. 4th Cir. Certiorari denied. 
Mr . Justice  Douglas  is of the opinion that certiorari 
should be granted. Mr . Justice  Goldb erg  took no part 
in the consideration or decision of this petition. Solic-
itor General Cox, Charles Donahue, Bessie Margolin and 
Jack H. Weiner for petitioner. Charles G. Page for 
respondent. Reported below: 323 F. 2d 451.

No. 848, Misc. Perry  v . United  Stat es . C. A. 9th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox for the United States.

No. 1057, Misc. Gaito  v . Strauss  et  al . C. A. 3d 
Cir. Certiorari denied.

Rehearing Denied.
No. 57. Faw cett  Publications , Inc ., v . Morris , 376 

U. S. 513;
No. 66. United  States  et  al . v . J. B. Montg ome ry , 

Inc ., 376 U. S. 389;
No. 167. Ungar  v . Saraf ite , Judge  of  the  Court  of  

General  Sess ions  of  the  Count y  of  New  York , 376 
U. S. 575; and

No. 815. Strachan  Ship pin g  Co . v . Konink lyke  
Nederlandsche  Stoom boot  Maalschappy , N. V., 376 
U. S. 954. Petitions for rehearing denied.

May  13, 1964.

Dismissal Under Rule 60.
No. 1047, Misc. Wilson  v . New  York . Appeal from 

the Court of Appeals of New York. Dismissed pursuant 
to Rule 60 of the Rules of this Court. Leon B. Polsky 
for appellant. Reported below: 13 N. Y. 2d 277, 196 
N. E. 2d 251.
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May 18, 1964. 377 U.S.

May  18, 1964.

Miscellaneous Orders.
No. 5, Original. United  States  v . Calif ornia . The 

joint application for an extension of time for filing answer-
ing briefs and for allowance of time for filing reply briefs 
is granted. Answering briefs shall be filed on or before 
June 15, 1964, and reply briefs shall be filed on or before 
July 30, 1964. The motion of Carl Whitson for leave to 
file a petition for intervention is denied but the alterna-
tive motion for leave to file a brief, as amicus curiae, is 
granted. The  Chief  Justi ce  and Mr . Justi ce  Clark  
took no part in the consideration or decision of this appli-
cation and motion. Solicitor General Cox for the United 
States. Stanley Mosk, Attorney General of California, 
for defendant. Movant pro se. Solicitor General Cox 
for the United States in opposition to the motion for 
leave to file petition for intervention. Stanley Mosk, 
Attorney General of California, and Howard S. Goldin, 
Assistant Attorney General, for the State of California in 
opposition to motion for leave to file petition for inter-
vention and for leave to file brief as amicus curiae.

No. 16, Original. Arizona  v . Calif ornia  et  al . The 
motion for leave to file a bill of complaint is denied. 
Massachusetts v. Missouri, 308 U. S. 1. James B. 
Schnake, Richard J. Daniels, Max O. Truitt, Jr. and 
Joseph E. Smith for plaintiff. Jack Maxwell Howard, 
Holloway Jones and Emerson W. Rhyner for the State 
of California; and George H. Hauerken for Charles L. 
Harney, Inc., defendants.

No. 1221, Misc. Sarelas  v . United  States  Court  of  
Appeals  for  the  Seventh  Circui t  et  al . Motion for 
leave to file petition for writ of mandamus and/or prohi-
bition denied. Peter S. Sarelas, petitioner, pro se.
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377 U. S. Doug la s , J., dissenting.

No. 1028. Stas sen  for  Pres ident  Citiz ens  Com -
mittee  v. Jordan , Secre tary  of  State  of  Calif ornia . 
(Petition for writ of certiorari to the Supreme Court of 
California denied, ante, p. 914.)

Mr . Justi ce  Douglas , with whom The  Chief  Justic e  
and Mr . Justi ce  Goldb erg  concur, dissenting.

I would have granted certiorari in this case as the 
Journal entry for April 24, 1964, shows; and I file this 
statement of reasons pursuant to the reservation made 
at the time.

It is now settled, after a period of some uncertainty 
(cf. Newberry v. United States, 256 U. S. 232, 250), that a 
primary election for Representatives for the Congress is a 
part of the election process guaranteed by Art. I, §§ 2 
and 4 of the Constitution {United States v. Classic, 313 
U. S. 299); and the same reasoning applies to primary 
elections for Senators pursuant to the Seventeenth 
Amendment. Terry v. Adams, 345 U. S. 461, 468; Gray 
v. Sanders, 372 U. S. 368, 380.

We deal here not with the primary election for either 
members of Congress or the Senate but with the nomi-
nating process for a primary election 1 in which conven-
tion delegates favorable to a particular presidential 
candidate are chosen, the convention choice ultimately 
to compete for President in an election under Article II

1 The California Elections Code (1961) provides that nomination 
papers shall be left with the county clerk of the county in which they 
are circulated at least 60 days prior to the presidential primary. 
§ 6081. The nomination papers in the present case are required to be 
signed by not less than one-half of one percent and not more than two 
percent of the vote for the Republican Governor at the last general 
election. §6080 (a), §6082. And it is provided in §6087 that a 
“verified nomination paper is prima facie evidence that the signa-
tures are genuine and that the persons signing it are voters, until 
it is otherwise proved by comparison of the signatures with the 
affidavits of registration in the office of the county clerk.”
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of the Constitution—a procedure that Congress has regu-
lated in detail. See 3 U. S. C. § 1 et seq.

The Court in the Classic case said:
“That the free choice by the people of representa-

tives in Congress, subject only to the restrictions to 
be found in §§ 2 and 4 of Article I and elsewhere in 
the Constitution, was one of the great purposes of 
our constitutional scheme of government cannot be 
doubted. We cannot regard it as any the less the 
constitutional purpose, or its words as any the less 
guarantying the integrity of that choice, when a 
state, exercising its privilege in the absence of Con-
gressional action, changes the mode of choice from 
a single step, a general election, to two, of which the 
first is the choice at a primary of those candidates 
from whom, as a second step, the representative in 
Congress is to be chosen at the election.” 313 U. S., 
at 316-317.

The “mode of choice” (id., at 316) in California for 
presidential candidates is first, the nominating petition, 
second, the primary, third, the convention, and fourth, 
the general election. The fact that the “mode of 
choice” is enlarged to four stages is irrelevant to the con-
stitutional purpose to protect “the free choice” of the 
people (ibid.) in federal elections.

California, zealous to protect that right, creates the 
presumption that signatures on a petition are signatures 
of bona fide electors. Elections Code § 6087.2

In this case, however, the presumption is defeated, not 
because the signatories to the nominating petitions are 
found to be unqualified but for reasons that relate solely 
to the administrative convenience of the county clerks. 
They certify as qualified voters only those that their 
office has indexed; and concededly the indices are not up 

2 Note 1, supra.
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to date. A voter recently moving to a new district and 
registering in time nevertheless loses his franchise—not 
because of any disqualification or irregularity, not because 
of his failure to do something required, and not because 
of his commission of a wrongful act. He has done 
all in his power to qualify as a voter; but his vote 
is not counted in the nominating stage of the electoral 
process merely on account of administrative conges-
tion. This to me is at least arguably an impermissible 
state denial of a federal right; the question is substan-
tial; 3 and I regret it was not argued and decided on the 
merits.

No. 1296, Misc. Delane y v . Oregon . Motion for 
leave to file petition for writ of habeas corpus denied.

No. 1197, Misc. Stebbins  v . Chief  Judge , U. S. 
Court  of  Appeals , et  al . Motion for leave to file peti-
tion for writ of mandamus and for other relief denied.

Certiorari Granted.
No. 927. United  Mine  Workers  of  Amer ica  v . 

Pennin gton  et  al . C. A. 6th Cir. Certiorari granted. 
Harrison Combs, E. H. Rayson, R. R. Kramer and M. E. 
Boiarsky for petitioner. John A. Rowntree for respond-
ents. Reported below: 325 F. 2d 804.

No. 944. United  States  et  al . v . Powell  et  al . 
C. A. 3d Cir. Certiorari granted. Solicitor General Cox, 
Assistant Attorney General Oberdorfer, Joseph M. How-
ard, Norman Sepenuk and Burton Berkley for the United 
States et al. Bernard G. Segal and Samuel D. Slade for 
respondents. Reported below: 325 F. 2d 914.

3 No other infirmity is shown on ihe papers before us; and the 
Supreme Court of California in denying relief wrote no opinion.
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No. 971. Indepe ndent  Petro leum  Workers  of  
Ameri ca , Inc ., v . American  Oil  Co . C. A. 7th Cir. 
Certiorari granted. Mr . Justice  Goldbe rg  took no part 
in the consideration or decision of this petition. William 
Belshaw, Benedict R. Danko, David E. Feller, Elliot 
Bredhoff, Jerry D. Anker and Michael H. Gottesman for 
petitioner. Richard P. Tinkham and Daniel F. Kelly 
for respondent. Reported below: 324 F. 2d 903.

No. 999, Mise. Linkletter  v . Walke r , Warden . 
Motion for leave to proceed in forma pauperis and peti-
tion for writ of certiorari to the United States Court of 
Appeals for the Fifth Circuit granted. Case transferred 
to the appellate docket. Truman Hobbs for petitioner. 
Jack P. F. Gremillion, Attorney General of Louisiana, 
and Teddy W. Airhart, Jr., Assistant Attorney General, 
for respondent. Reported below: 323 F. 2d 11.

Certiorari Denied. (See also No. 949, ante, p. 215; No. 
771, Mise., ante, p. 216; and No. 1087, Mise, ante, 
p. 216.

No. 862. Reich  et  al . v . Webb  et  al . District Court 
of Appeal of California, Second Appellate District. Cer-
tiorari denied. Jack Corinblit for petitioners. John 
Whyte for Webb et al., and Thomas W. Clarke for Bev-
erly Hills Federal Savings & Loan Association, respond-
ents. Reported below: 218 Cal. App. 2d 862, 32 Cal. 
Rptr. 803.

No. 894. Vance  et  al ., doing  busines s as  Vance  
Dairy , v . Freem an , Secre tary  of  Agric ult ure . C. A. 
5th Cir. Certiorari denied. Alfred Moore, John B. Car-
roll and Arthur E. Sutherland for petitioners. Solicitor 
General Cox, Assistant Attorney General Douglas, Alan 
S. Rosenthal and Pauline B. Heller for respondent. Re-
ported below: 319 F. 2d 841; 325 F. 2d 663.
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No. 868. Taylor  et  al . v . Unite d  States . C. A. 4th 
Cir. Certiorari denied. George L. Russell, Jr. for peti-
tioners. Solicitor General Cox, Assistant Attorney Gen-
eral Miller and Beatrice Rosenberg for the United States. 
Reported below: 326 F. 2d 277.

No. 901. John  Reiner  & Co. v. Unite d States . 
Court of Claims. Certiorari denied. Charles Rembar 
and George Zolotar for petitioner. Solicitor General Cox, 
Assistant Attorney General Douglas, Alan S. Rosenthal 
and Kathryn H. Baldwin for the United States. Reported 
below: — Ct. Cl.---- , 325 F. 2d 438.

No. 928. Litchf ield  Securi ties  Corp . v . United  
States . C. A. 2d Cir. Certiorari denied. Joseph F. 
Monaghan for petitioner. Solicitor General Cox, Assist-
ant Attorney General Oberdorfer and I. Henry Kutz for 
the United States. Reported below: 325 F. 2d 667.

No. 932. Byrth  v . Unite d  Stat es . C. A. 8th Cir. 
Certiorari denied. Petitioner pro se. Solicitor General 
Cox, Assistant Attorney General Miller, Beatrice Rosen-
berg and Julia P. Cooper for the United States. Re-
ported below: 327 F. 2d 917.

No. 945. Masse y -Ferguson  Ltd . v . Intermountain  
Ford  Tractor  Sales  Co . et  al . C. A. 10th Cir. Certio-
rari denied. John F. Sonnett and Dennis McCarthy for 
petitioner. Joseph L. Alioto and Brigham E. Roberts for 
respondents. Reported below: 325 F. 2d 713.

No. 946. Securit y  State  Bank  of  Pharr , Texas , v . 
Unite d States . C. A. 5th Cir. Certiorari denied. 
Jackson Littleton for petitioner. Solicitor General Cox, 
Assistant Attorney General Ober dor jer and Joseph Kov-
ner for the United States. Reported below: 325 F. 2d 
92.

729-256 0-65-55
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No. 938. Lew is , Circuit  Clerk  and  Regis trar  of  
Elections , v . Kennedy , Attorney  General . C. A. 
5th Cir. Certiorari denied. Joe T. Patterson, Attorney 
General of Mississippi, Dugas Shands and Guy N. Rogers, 
Assistant Attorneys General, and Peter M. Stockett, Jr. 
and William A. Allain, Special Attorneys General, for 
petitioner. Solicitor General Cox, Assistant Attorney 
General Marshall, Harold H. Greene and Gerald P. 
Choppin for respondent. Reported below: 325 F. 2d 210.

No. 950. Sarelas  v . Sheehan . C. A. 7th Cir. Cer-
tiorari denied. Peter S. Sarelas, petitioner, pro se. Re-
ported below: 326 F. 2d 490.

No. 952. Maryland  Casua lty  Co . v . Hall att . C. A. 
5th Cir. Certiorari denied. Dewey Knight for peti-
tioner. Lawrence G. Ropes, Jr. for respondent. Re-
ported below: 326 F. 2d 275.

No. 955. Howard , alias  Jones , v . United  States . 
C. A. 7th Cir. Certiorari denied. Salvatore E. Oddo for 
petitioner. Solicitor General Cox, Assistant Attorney 
General Miller and Beatrice Rosenberg for the United 
States. Reported below: 327 F. 2d 765.

No. 956. Lyon  Steamshi p Ltd . v . Sullivan . Su-
preme Court of Washington. Certiorari denied. Lane 
Summers for petitioner. Reported below: 63 Wash. 
2d 316, 387 P. 2d 76.

No. 964. Bennet t  v . Ford  Motor  Co . United States 
Court of Appeals for the District of Columbia Circuit. 
Certiorari denied. Samuel Intrater for petitioner. Ralph 
L. Chappell, Leo A. Rosetta and Laidler B. Mackall for 
respondent. Reported below: 117 U. S. App. D. C. 34, 
325 F. 2d 230.
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No. 963. Univer sity  National  Stockho lders  Pro -
tective  Commi tte e , Inc ., v . Universi ty  National  Life  
Insura nce  Co . et  al . C. A. 6th Cir. Certiorari denied. 
Robert L. Taylor for petitioner. Reported below: 328 
F. 2d 425.

No. 965. Pauling  et  al . v . Mc Namara , Secretary  
of  Defe nse , et  al . United States Court of Appeals for 
the District of Columbia Circuit. Certiorari denied. 
Francis Heisler, Charles A. Stewart and Oliver Ellis Stone 
for petitioners. Solicitor General Cox for respondents. 
Reported below:---- U. S. App. D. C.----- , 331 F. 2d 796.

No. 969. Bryant  et  al . v . Moore  et  al . Supreme 
Court of Ohio. Certiorari denied. Louis C. Capelle for 
petitioners. George H. Elliott for respondents.

No. 970. Anonymous  No . 1, An  Attor ney , v . Co -
ordinating  Commit tee  on  Disci pli ne . Court of Ap-
peals of New York. Certiorari denied. Leonard Feldman 
for petitioner. Henry Weiner for respondent.

No. 972. Melvi lle  Confecti ons , Inc ., v . National  
Labor  Relati ons  Board . C. A. 7th Cir. Certiorari 
denied. Frederick W. Turner, Jr. for petitioner. Solic-
itor General Cox, Arnold Ordman, Dominick L. Manoli 
and Norton J. Come for respondent. Reported below: 
327 F. 2d 689.

No. 978. Brody , doing  busines s  as  Albert  French  
Restaurant , v . Epste in , Chairman  of  the  New  York  
State  Liquo r  Authority , et  al . Court of Appeals of 
New York. Certiorari denied. Edward D. Burns for 
petitioner. Louis J. Lejkowitz, Attorney General of New 
York, and Samuel A. Hirshozvitz, First Assistant Attorney 
General, for respondents.
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No. 966. Herro n  v . Portland  Collec tion  Bureau  
et  al . Supreme Court of Oregon. Certiorari denied.

No. 976. Johnson  & Johnso n v . Kendall  Com -
pany . C. A. 7th Cir. Certiorari denied. Sidney Neu-
man, Thorley von Holst, Robert L. Austin and Harold 
Haidt for petitioner. William E. Anderson, Charles H. 
Walker and Harry R. Pugh, Jr. for respondent. Reported 
below: 327 F. 2d 391.

No. 979. Keener  Rubber , Inc ., v . National  Labor  
Rela tio ns  Board . C. A. 6th Cir. Certiorari denied. 
John G. Ketterer for petitioner. Solicitor General Cox, 
Arnold Ordman, Dominick L. Manoli and Norton J. Come 
for respondent. Reported below: 326 F. 2d 968.

No. 994. Stearn s et  al . v . Hertz  Corporation . 
C. A. 8th Cir. Certiorari denied. Allen H. Surinsky for 
petitioners. John J. Shanahan for respondent. Reported 
below: 326 F. 2d 405.

No. 1012. Gates  v . Illi nois . Supreme Court of Illi-
nois. Certiorari denied. Julius Lucius Echeles for peti-
tioner. Daniel P. Ward and Elmer C. Kissane for 
respondent. Reported below: 29 Ill. 2d 586, 195 N. E. 
2d 161.

No. 1013. Krock  v. Electric  Motor  & Repai r  Co ., 
Inc . C. A. 1st Cir. Certiorari denied. Edward D. 
Burns for petitioner. Frank L. Kozol for respondent. 
Reported below: 327 F. 2d 213.

No. 1049. Glidden  Company  v . Zdanok  et  al . C. A. 
2d Cir. Certiorari denied. Frank C. Heath and Chester 
Bordeau for petitioner. Morris Shapiro and Harry Katz 
for respondents. Reported below: 327 F. 2d 944.
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No. 925. Heuer  v . Crescent  River  Port  Pilo ts  
Associati on . Petition for writ of certiorari to the Su-
preme Court of Louisiana and for other relief denied. 
Janet Mary Riley for petitioner. Peter H. Beer for 
respondent. Reported below: 245 La. 580, 159 So. 2d 
288.

No. 958. Paul  Revere  Life  Insurance  Co . v . First  
National  Bank  in  Dalla s , Admini strat or . C. A. 5th 
Cir. Certiorari denied. Mr . Justice  Douglas  is of the 
opinion that certiorari should be granted. William D. 
Neary and Orville F. Grahame for petitioner. Robert A. 
Fanning for respondent. Reported below: 328 F. 2d 483.

No. 991. Spinelli  v . Isthm ian  Steamshi p Co . et  al . 
C. A. 2d Cir. Certiorari denied. The  Chief  Justice  
and Mr . Justi ce  Black  are of the opinion that certiorari 
should be granted. Nathan Baker for petitioner. Robert 
P. Hart for Isthmian Steamship Co., and Sidney A. 
Schwartz and Joseph Arthur Cohen for International 
Terminal Operating Co., Inc., respondents. Reported 
below: 326 F. 2d 871.

No. 844, Misc. Saunders  v . Unite d  State s . United 
States Court of Appeals for the District of Columbia Cir-
cuit. Certiorari denied. George W. Shadoan for peti-
tioner. Solicitor General Cox, Assistant Attorney Gen-
eral Miller, Beatrice Rosenberg and Ronald L. Gainer for 
the United States. Reported below: 116 U. S. App. D. C. 
326, 323 F. 2d 628.

No. 944, Misc. Will iams  v . Anderson , Jail  Super -
inten dent . United States Court of Appeals for the Dis-
trict of Columbia Circuit. Certiorari denied. Petitioner 
pro se. Solicitor General Cox, Assistant Attorney Gen-
eral Marshall, Harold H. Greene and Bernard J. Haugen 
for respondent.
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No. 760, Misc. Mc Knight  v . Beto , Correct ions  Di-
rector . Court of Criminal Appeals of Texas. Certiorari 
denied. Petitioner pro se. Waggoner Carr, Attorney 
General of Texas, and Howard M. Fender and Allo B. 
Crow, Jr., Assistant Attorneys General, for respondent.

No. 953, Misc. Johnson  v . Bennett , Direc tor , Bu -
reau  of  Prisons , et  al . United States Court of Appeals 
for the District of Columbia Circuit. Certiorari denied. 
Petitioner pro se. Solicitor General Cox for respondents.

No. 1004, Misc. Wils on  v . United  Stat es . C. A. 
4th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox for the United States.

No. 1019, Misc. Jones  v . Jones . Appellate Court of 
Illinois, First District. Certiorari denied.

No. 1029, Misc. Gager  v . Ladd , Commis sion er  of  
Paten ts . United States Court of Appeals for the Dis-
trict of Columbia Circuit. Certiorari denied. Petitioner 
pro se. Solicitor General Cox, Assistant Attorney Gen-
eral Douglas and Sherman L. Cohn for respondent.

No. 1076, Misc. Lane  v . Unite d  States . C. A. 5th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Miller, Beatrice 
Rosenberg and Theodore George Gilinsky for the United 
States. Reported below: 321 F. 2d 573.

No. 1107, Misc. Schneider  v . Weis sberg er  et  al . 
Appellate Division, Supreme Court of New York, First 
Judicial Department. Certiorari denied.

No. 1137, Misc. D’Ambrosi o  v . New  York . Appel-
late Division, Supreme Court of New York, Second Ju-
dicial Department. Certiorari denied. Petitioner pro 
se. Edward S. Silver and Aaron E. Koota for respondent.
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No. 1044, Misc. Stace y  v . Pate , Warden . C. A. 7th 
Cir. Certiorari denied. Gerald W. Getty and James J. 
Doherty for petitioner. Reported below: 324 F. 2d 934.

No. 1099, Misc. Colema n  v . California . Supreme 
Court of California. Certiorari denied.

No. 1082, Misc. Hersh  v . Securi ties  and  Exchan ge  
Commiss ion . C. A. 9th Cir. Certiorari denied. Peti-
tioner pro se. Solicitor General Cox, Philip A. Loomis, 
Jr., Walter P. North and Jacob H. Stillman for respond-
ent. Reported below: 325 F. 2d 147.

No. 1103, Misc. In  re  Boyer . C. A. 3d Cir. Cer-
tiorari denied. Reported below: 328 F. 2d 620.

No. 1118, Misc. Mc Cormack  v . Fay , Warden . C. A. 
2d Cir. Certiorari denied.

No. 1147, Misc. Yates  v . Kentucky . Court of Ap-
peals of Kentucky. Certiorari denied. Reported below: 
375 S. W. 2d 271.

No. 1163, Misc. Satterfiel d  et  al . v . Pennsylvani a  
Railro ad  Co . C. A. 2d Cir. Certiorari denied. Wil-
liam McKelvey for petitioners. Reginald Leo Duff and 
James S. Rowen for respondent. Reported below: 323 F. 
2d 783.

No. 1177, Misc. Stewart  v . Unite d  Stat es . C. A. 
8th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox for the United States. Reported below: 325 
F. 2d 745.

No. 1183, Misc. Martinez  v . Texas . Court of Crim-
inal Appeals of Texas. Certiorari denied. Charles Eu-
gene Benson for petitioner. Reported below: 373 S. W. 
2d 246.
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No. 1149, Misc. Polling  v . New  York . Court of 
Appeals of New York. Certiorari denied. Benjamin 
Harmatz for petitioner.

No. 1141, Misc. Spinney  v . Fay , Warden . C. A. 2d 
Cir. Certiorari denied. Reported below: 325 F. 2d 436.

No. 1162, Misc. Step ney  v . Warden , Maryland  Pen -
itentiary . Court of Appeals of Maryland. Certiorari 
denied.

No. 1167, Misc. Kalec  v . Pate , Warden . C. A. 7th 
Cir. Certiorari denied.

No. 1175, Misc. Martin  v . Boles , Warden . Supreme 
Court of Appeals of West Virginia. Certiorari denied.

No. 1181, Misc. Clark  v . Pate , Warden , et  al . Cir-
cuit Court of Will County, Illinois. Certiorari denied.

No. 1182, Misc. Hernande z v . Eyman , Warden , 
et  al . Supreme Court of Arizona. Certiorari denied.

No. 1192, Misc. Johnson  v . New  York . Court of 
Appeals of New York. Certiorari denied.

No. 1193, Misc. Nash  v . Reincke , Warde n . C. A. 
2d Cir. Certiorari denied. Petitioner pro se. John F. 
McGowan for respondent. Reported below: 325 F. 2d 
310.

No. 1198, Misc. Seay  v . Boles , Warden . Supreme 
Court of Appeals of West Virginia. Certiorari denied.

No. 1213, Misc. Carro ll  v . Boles , Warden . Supreme 
Court of Appeals of West Virginia. Certiorari denied.

No. 1216, Misc. Conwa y v . San  Quen tin  Prison  
Offi cials  et  al . C. A. 9th Cir. Certiorari denied.
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No. 1195, Misc. Mc Intosh  v . North  Carolina . Su-
preme Court of North Carolina. Certiorari denied. 
Reported below: 260 N. C. 749, 133 S. E. 2d 652.

No. 1229, Misc. Tanner  v . Pate , Warden . C. A. 
7th Cir. Certiorari denied. Reported below: 329 F. 2d 
170.

No. 1211, Misc. Wiggins  v . New  York . Court of 
Appeals of New York. Certiorari denied. Petitioner 
pro se. Louis J. Lefkowitz, Attorney General of New 
York, Paxton Blair, Solicitor General, and Winifred C. 
Stanley, Assistant Attorney General, for respondent.

No. 1223, Misc. Corbet t , alias  Osborne , v . Colorado . 
Supreme Court of Colorado. Certiorari denied. William 
H. Erickson for petitioner. Duke W. Dunbar, Attorney 
General of Colorado, and John E. Bush and Richard L. 
Eason, Assistant Attorneys General, for respondent. Re-
ported below: 153 Colo.---- , 387 P. 2d 409.

No. 1244, Misc. Willi ams  v . New  York . Court of 
Appeals of New York. Certiorari denied.

No. 21, Misc. Poland  v . Calif orni a . Appellate De-
partment, Superior Court of California, County of San 
Joaquin. Certiorari denied. Mr . Just ice  Douglas  is of 
the opinion that certiorari should be granted. Lawrence 
Speiser for petitioner. Stanley Mosk, Attorney General 
of California, and Doris H. Maier, Assistant Attorney 
General, for respondent. Solicitor General Cox filed 
memoranda for the United States.

No. 1248, Misc. Case  v . New  York . C. A. 2d Cir. 
Certiorari denied.

No. 1259, Misc. Alli son  v . Holman , Warden . C. A. 
5th Cir. Certiorari denied.
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No. 1081, Misc. Stebbi ns  v . United  States . Motion 
to use other records denied. Petition for writ of certiorari 
to the United States Court of Claims denied. Petitioner 
pro se. Solicitor General Cox, Assistant Attorney Gen-
eral Douglas and Morton Hollander for the United States.

No. 1128, Misc. Ford  v . California . Petition for 
writ of certiorari to the Supreme Court of California and 
for other relief denied. Reported below: 60 Cal. 2d 772, 
388 P. 2d 892.

Rehearing Denied.
No. 209. Stoner  v . Calif ornia , 376 U. S. 483;
No. 223. Rugendo rf  v . Unite d  States , 376 U. S. 528;
No. 767. In  re  Crow , 376 U. S. 647;
No. 821. Kline  v . Minn esot a , 376 U. S. 962;
No. 847. Boyajian , doing  busin ess  as  Preci sion  

Testing  Laborator ies , v . Old  Colony  Envelop e Co ., 
Inc ., et  al ., 376 U. S. 969;

No. 865. Brown  et  al . v . Unauthorized  Practice  
of  Law  Committee  of  Cuyahoga  County , Ohio , 376 
U. S. 970;

No. 886. Hughes  v . Unite d  States , ante, p. 907;
No. 905. Anthony  v . County  of  Los  Angeles , 376 

U. S. 963; and
No. 932, Misc. Walker  v . Pate , Warden , 376 U. S. 

972. Petitions for rehearing denied.

No. 848. Mich alsk y  v . City  of  New  York , 376 U. S. 
971. Motion to dispense with printing petition granted. 
Petition for rehearing denied.

No. 800. Suburba n Tele phone  Co . v . Mounta in  
States  Telep hone  & Telegr aph  Co . et  al ., 376 U. S. 
648. Petition for rehearing denied. Mr . Justice  Black  
took no part in the consideration or decision of this 
petition.
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May  25, 1964.
Miscellaneous Orders.

No. 1108. Carrington  v . Rash  et  al . On petition 
for writ of certiorari to the Supreme Court of Texas. The 
motion under Rule 43 (4) for expeditious treatment is 
denied. W. C. Peticolas on the motion.

No. 1036, Misc. Randall  v . United  Stat es . Motion 
for leave to file petition for writ of certiorari denied. 
Melvin L. Wulf for petitioner. Solicitor General Cox, 
Assistant Attorney General Marshall, Harold H. Greene 
and Gerald P. Choppin for the United States.

No. 1104, Misc. Brown  v . Wainw right , Correc -
tions  Direc tor . Motion for leave to file petition for 
writ of certiorari denied. Petitioner pro se. James W. 
Kynes, Attorney General of Florida, and James G. 
Mahorner, Assistant Attorney General, for respondent.

No. 1267, Misc. Gomez  v . Heinze , Warden ;
No. 1329, Misc. In  re  Lugo ;
No. 1336, Misc. Moore  v . Randolph , Warden ;
No. 1344, Misc. Harris  v . Mc Ginnis , Corrections  

Commis si oner , et  al . ; and
No. 1356, Misc. Moore  v . Cox , Warden . Motions 

for leave to file petitions for writs of habeas corpus 
denied.

No. 1316, Misc. Mc Quai de  v . Wainw right , Cor -
recti ons  Direc tor ; and

No. 1335, Misc. Roberts on  v . California . Motions 
for leave to file petitions for writs of habeas corpus de-
nied. Treating the papers submitted as petitions for 
writs of certiorari, certiorari is denied.
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No. 1189, Misc. Tansim ore  v . Unite d  States . Mo-
tion for leave to file petition for writ of mandamus 
denied. Petitioner pro se. Solicitor General Cox for the 
United States.

Certiorari Granted. (See also No. 785, ante, p. 266.)
No. 1000. Jankovich  et  al ., doing  busine ss  as  Cal -

umet  Aviatio n  Co ., v . Indiana  Toll  Road  Commiss ion . 
Supreme Court of Indiana. Certiorari granted. Straley 
Thorpe and Bernard Dunau for petitioners. Paul J. 
DeVault for respondent. Eugene Tyler for the City of 
Gary, Indiana, as amicus curiae, in support of the peti-
tion. Reported below: 244 Ind. 574, 193 N. E. 2d 237.

No. 1010. Federal  Trade  Commis si on  v . Colgate - 
Palmoli ve  Co. et  al . C. A. 1st Cir. Certiorari granted. 
Solicitor General Cox, Assistant Attorney General Or-
rick, Philip B. Heymann and James Mcl. Henderson for 
petitioner. John F. Sonnett for Colgate-Palmolive Co., 
and H. Thomas Austern for Ted Bates & Co., Inc., 
respondents. Reported below: 326 F. 2d 517.

No. 1061, Misc. Crider  v . Zurich  Insurance  Co . 
Motion for leave to file supplement to the petition for 
writ of certiorari granted. Motion for leave to proceed 
in forma pauperis and petition for writ of certiorari to 
the United States Court of Appeals for the Fifth Circuit 
granted. Case transferred to the appellate docket. 
J. Terry Huffstutler for petitioner. Frank E. Spain for 
respondent. Reported below: 324 F. 2d 499.

Certiorari Denied. (See also No. 1096, Misc., ante, 
p. 269); No. 1156, Misc., ante, p. 268; and Misc. 
Nos. 1316 and 1335, supra.)

No. 1176, Misc. Buchtel  v . Calif ornia . Supreme 
Court of California. Certiorari denied.



ORDERS. 943

377 U. S. May 25, 1964.

No. 904. King  et  al . v . Atlant ic  Coast  Line  Rail -
road  Co. et  al . C. A. 5th Cir. Certiorari denied. 
Releford McGriff for petitioners. William H. Maness 
for Atlantic Coast Line Railroad Co., and Richard R. 
Lyman for Grand Lodge Brotherhood Railway Carmen 
of America, respondents. Reported below: 323 F. 2d 
1005.

No. 918. Evans ton  Cab  Co . et  al . v . City  of  Chi -
cago  et  al . C. A. 7th Cir. Certiorari denied. Charles 
A. Bellows for petitioners. John C. Melaniphy, Sydney 
R. Drebin and Robert J. Collins for City of Chicago et al.; 
and Howard Ellis and Don H. Reuben for Yellow Cab Co. 
et al., respondents. Reported below: 325 F. 2d 907.

No. 940. Burli ngton -Rock  Island  Railro ad  Co . v . 
United  States . C. A. 5th Cir. Certiorari denied. 
Harry R. Jones, Eldon Martin, Eaton Adams, F. B. 
Walker and Rice M. Tilley for petitioner. Solicitor Gen-
eral Cox, Assistant Attorney General Oberdorfer and 
Harry Baum for the United States. Reported below: 321 
F. 2d 817.

No. 961. American  Tobacc o Co . v . Green  et  al .; 
and

No. 997. Green  et  al . v . American  Tobac co  Co . 
C. A. 5th Cir. Certiorari denied. Edward R. Neaher 
for petitioner in No. 961 and respondent in No. 997. 
Neal Rutledge and Lawrence V. Hastings for respondents 
in No. 961 and petitioners in No. 997. Reported below: 
325 F. 2d 673.

No. 980. Mc Manus  v . Lake  Cent ral  Airline s . 
C. A. 2d Cir. Certiorari denied. James F. McManus, 
petitioner, pro se. Edward R. Neaher and Lino A. 
Graglia for respondent. Reported below: 327 F. 2d 212.
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No. 973. Gayle s  v . United  States ;
No. 974. Spurlark  v . United  States ;
No. 975. Green  v . United  State s ; and
No. 1288, Misc. Davis  et  al . v . United  States . 

C. A. 7th Cir. Certiorari denied. Charles B. Evins for 
petitioner in No. 973. Evelyn F. Johnson and Glenn T. 
Johnson, Sr. for petitioner in No. 974. George F. Cal-
laghan and Julius Lucius Echeles for petitioner in No. 975. 
George N. Leighton for petitioners in No. 1288, Misc. 
Solicitor General Cox, Assistant Attorney General Miller, 
Beatrice Rosenberg and Jerome Nelson for the United 
States. Reported below: 327 F. 2d 715.

No. 984. Newcom b  v . United  States . C. A. 9th Cir. 
Certiorari denied. Russell E. Parsons for petitioner. 
Solicitor General Cox, Assistant Attorney General Miller, 
Beatrice Rosenberg and Robert G. Maysack for the 
United States. Reported below: 327 F. 2d 649.

No. 985. Pickens  et  al . v . Louis iana . Supreme 
Court of Louisiana. Certiorari denied. Michel A. Ma- 
roun for petitioners. Reported below: 245 La. 680, 160 
So. 2d 577.

No. 986. Marsh  Superm arkets , Inc ., v . National  
Labor  Relations  Board . C. A. 7th Cir. Certiorari 
denied. William E. Roberts for petitioner. Solicitor 
General Cox, Arnold Ordman, Dominick L. Manoli and 
Norton J. Come for respondent. Reported below: 327 
F. 2d 109.

No. 988. Beasle y  v . United  States . C. A. 10th Cir. 
Certiorari denied. Bernard Povich for petitioner. Solic-
itor General Cox, Assistant Attorney General Miller, 
Beatrice Rosenberg and Kirby W. Patterson for the 
United States. Reported below: 327 F. 2d 566.
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No. 989. Haskel l  v . Unite d  State s . C. A. 2d Cir. 
Certiorari denied. Irving I. Erdheim and Theodore 
Krieger for petitioner. Solicitor General Cox, Assistant 
Attorney General Ober dorfer, Joseph M. Howard and 
John M. Brant for the United States. Reported below: 
327 F. 2d 281.

No. 992. Jenkins  v . United  States . C. A. 10th Cir. 
Certiorari denied. Sam Crossland for petitioner. Solic-
itor General Cox, Assistant Attorney General Miller, 
Beatrice Rosenberg and Ronald L. Gainer for the United 
States. Reported below: 327 F. 2d 21.

No. 1025. Kirko rian  v . Maryla nd . Court of Ap-
peals of Maryland. Certiorari denied. Leonard J. Ker- 
pelman for petitioner. Reported below: 233 Md. 324, 
196 A. 2d 866.

No. 780, Misc. Williams  v . Heritage , Warden . 
C. A. 5th Cir. Certiorari denied. Petitioner pro se. 
Solicitor General Cox, Assistant Attorney General Mar-
shall, Harold H. Greene and Gerald P. Choppin for 
respondent. Reported below: 323 F. 2d 731.

No. 799, Misc. Souder  v . New  Jers ey . Supreme 
Court of New Jersey. Certiorari denied. Petitioner 
pro se. Stanley E. Rutkowski for respondent.

No. 955, Misc. Parham  v . Califo rnia . Supreme 
Court of California. Certiorari denied. Lawrence Spei- 
ser for petitioner. Stanley Mosk, Attorney General of 
California, and Albert W. Harris, Jr., Deputy Attorney 
General, for respondent. Solicitor General Cox filed a 
memorandum for the United States. Reported below: 
60 Cal. 2d 378, 384 P. 2d 1001.
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May 25, 1964. 377 U. S.

No. 992, Misc. Carter  v . United  States . C. A. 5th 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Cox, Assistant Attorney General Miller, Robert S. 
Erdahl and Jerome Nelson for the United States. Re-
ported below: 325 F. 2d 697.

No. 1032, Misc. Reid  v . United  States . United 
States Court of Appeals for the District of Columbia 
Circuit. Certiorari denied. Charles S. Vizzini for peti-
tioner. Solicitor General Cox, Assistant Attorney Gen-
eral Miller, Beatrice Rosenberg and Julia P. Cooper for 
the United States. Reported below: 117 U. S. App. 
D. C. 112, 326 F. 2d 655.

No. 1046, Misc. Turner  v . Unite d  State s . C. A. 
8th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Miller, Beatrice 
Rosenberg and Ronald L. Gainer for the United States. 
Reported below: 325 F. 2d 988.

No. 1048, Misc. Demes  v . California . District 
Court of Appeal of California, Second Appellate District. 
Certiorari denied. Morris Lavine for petitioner. Re-
ported below: 220 Cal. App. 2d 423, 33 Cal. Rptr. 896.

No. 1056, Misc. Wion  v. United  States . C. A. 10th 
Cir. Certiorari denied. James J. Laughlin for petitioner. 
Solicitor General Cox, Assistant Attorney General Miller, 
Beatrice Rosenberg and Kirby W. Patterson for the 
United States. Reported below: 325 F. 2d 420.

No. 1111, Misc. Waller  v . United  State s . C. A. 4th 
Cir. Certiorari denied. Harold J. Goodman for peti-
tioner. Solicitor General Cox, Assistant Attorney Gen-
eral Miller and Beatrice Rosenberg for the United States. 
Reported below: 326 F. 2d 314.
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377 U. S. May 25, 1964.

No. 1132, Misc. Keen an  v . Mass achuse tts . Su-
preme Judicial Court of Massachusetts. Certiorari de-
nied. Reported below: 346 Mass. 534, 194 N. E. 2d 637.

No. 1164, Misc. Mack  v . United  State s . C. A. 8th 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Cox for the United States. Reported below: 326 F. 
2d 481.

No. 1178, Misc. Breaze ale  v . North  Carolina . Su-
preme Court of North Carolina. Certiorari denied.

No. 1194, Misc. Stiehle r  v . Fay , Warden . C. A. 2d 
Cir. Certiorari denied.

No. 1196, Misc. Ward  v . Herold , Acti ng  Hosp ital  
Superi ntendent , et  al . C. A. 2d Cir. Certiorari 
denied.

No. 1204, Misc. Cermak  v . New  York . Appellate 
Division, Supreme Court of New York, Third Judicial 
Department. Certiorari denied.

No. 1209, Misc. Colbert  v . Kropp , Warden , et  al . 
C. A. 6th Cir. Certiorari denied.

No. 1218, Misc. Raven  v . Maryland . Court of Ap-
peals of Maryland. Certiorari denied. Reported be-
low: 233 Md. 241, 196 A. 2d 446.

No. 1225, Misc. Berry  v . New  York . Appellate 
Division, Supreme Court of New York, Fourth Judicial 
Department. Certiorari denied.

No. 1226, Misc. Willi ams  v . Suprem e Court  of  
California  et  al . C. A. 9th Cir. Certiorari denied.

729-256 0-65-56
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No. 1233, Mise. White  v . Calif orni a . Supreme 
Court of California. Certiorari denied.

No. 1235, Mise. Howell  v . New  York . Court of 
Appeals of New York. Certiorari denied.

No. 1237, Mise. Petty  v . Porter . C. A. 6th Cir. 
Certiorari denied. John S. Wrinkle for petitioner. Ray 
H. Moseley for respondent. Reported below: 322 F. 2d 
308.

No. 1241, Mise. Love  v . Oklahoma  et  al . Court of 
Criminal Appeals of Oklahoma. Certiorari denied.

No. 1243, Mise. Rodriguez  v . New  York . Court of 
General Sessions, New York County, New York. Cer-
tiorari denied.

No. 1247, Mise. Gole nboc k  v . New  York . Court of 
Appeals of New York. Certiorari denied.

No. 1251, Mise. Oppenh eimer  v . Boies . Supreme 
Court of Arizona. Certiorari denied. Reported below: 
95 Ariz. 292, 389 P. 2d 696.

No. 1252, Mise. Denma n  et  al  v . County  of  Barn -
sta ble  et  al . Supreme Judicial Court of Massachusetts. 
Certiorari denied. Reported below: 346 Mass. 412, 193 
N. E. 2d 572.

No. 1255, Mise. Kass  v . Fay , Warde n . C. A. 2d Cir. 
Certiorari denied.

No. 1258, Mise. Walker  v . Heinze , Warden . Su-
preme Court of California. Certiorari denied.
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377 U. S. May 25, 1964.

No. 1261, Misc. Winter  v . Johnst on , Hospi tal  
Director . Court of Appeals of New York. Certiorari 
denied. Petitioner pro se. Louis J. Lefkowitz, Attorney 
General of New York, Paxton Blair, Solicitor General, 
and Anthony J. Lokot, Assistant Attorney General, for 
respondent.

No. 1262, Misc. Bircher  v . Kansas . Supreme Court 
of Kansas. Certiorari denied.

No. 1323, Misc. Pirkle  v. Alabam a . Supreme Court 
of Alabama. Certiorari denied. Petitioner pro se. Rich-
mond M. Flowers, Attorney General of Alabama, and 
Peter M. Lind, Assistant Attorney General, for respond-
ent. Reported below: 276 Ala. 262, 160 So. 2d 878.

No. 979, Misc. Domn eys  v . Warden , Maryla nd  
Penit enti ary . Court of Appeals of Maryland. Cer-
tiorari denied. Mr . Justi ce  Douglas  is of the opinion 
that certiorari should be granted. Fred E. Weisgal for 
petitioner. Thomas B. Finan, Attorney General of Mary-
land, for respondent. Reported below: 232 Md. 659, 194 
A. 2d 443.

No. 1165, Misc. Wallach  v . Liebe rman  et  al . Pe-
tition for writ of certiorari to the United States Court of 
Appeals for the Second Circuit and for other relief denied.

Rehearing Denied.
No. 87. Simp son  v . Union  Oil  Co . of  California , 

ante, p. 13. Petition for rehearing denied. Mr . Justic e  
Harlan  took no part in the consideration or decision of 
this petition.

No. 1121, Misc. Weiss  v . Skouras  et  al ., ante, p. 919. 
Petition for rehearing denied.
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June 1, 1964. 377 U. S.

June  1, 1964.

Miscellaneous Orders.
No. 592. Griff in  et  al . v . County  School  Board  

of  Prince  Edwar d  Count y  et  al ., ante, p. 218. The 
motion of the petitioners that the judgment issue forth-
with is granted. Henry L. Marsh III, Robert L. Carter 
and 8. W. Tucker on the motion.

No. 1006. Radio  & Televis ion  Broadcast  Tech -
nici ans  Local  Union  1264, International  Brother -
hood  of  Elect rical  Workers , AFL-CIO, et  al . v . 
Broadcast  Servic e  of  Mobil e , Inc . On petition for writ 
of certiorari to the Supreme Court of Alabama. The 
Solicitor General is invited to file a brief expressing the 
views of the United States.

No. 1403, Misc. Head  v . Calif ornia . Motion for 
leave to file petition for writ of certiorari denied.

No. 1349, Misc. Maddox  v . Holman , Warden ;
No. 1350, Misc. Mc Donald  v . Kropp , Warden ;
No. 1378, Misc. Mc Dermot t  et  al . v . Russell , Cor -

rectional  Superi ntendent ;
No. 1388, Misc. Testa  v . Superi ntende nt , Deuel  

Vocational  Instit ution ;
No. 1394, Misc. Duggi n  v . Tennes see  et  al .; and
No. 1404, Misc. Horner  v . Florida . Motions for 

leave to file petitions for writs of habeas corpus denied.

No. 1276, Misc. Shoenf ield  v . Hughes  et  al . Mo-
tion for leave to file petition for writ of mandamus denied. 
Michael M. Kearney for petitioner.

No. 1303, Misc. Harper  v . Smith , U. S. Dist rict  
Judge . Motion for leave to file petition for writ of 
mandamus denied.
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377 U.S. June 1, 1964.

No. 1228, Misc. Easter  v . Brune  et  al ., Judges . 
Motion for leave to file petition for writ of prohibition 
denied.

Certiorari Granted. (See also Nos. 981 and 1004, ante, 
p. 405.)

No. 914. Calif ornia  et  al . v . Lo -Vaca  Gatherin g  
Co. et  al .;

No. 915. Southern  Californi a  Gas  Co . et  al . v . 
Lo -Vaca  Gatheri ng  Co . et  al .; and

No. 990. Fede ral  Power  Comm iss ion  v . Lo -Vaca  
Gathering  Co . et  al . C. A. 5th Cir. Certiorari granted. 
The cases are consolidated and a total of two hours is 
allotted for oral argument. J. Calvin Simpson and John 
T. Murphy for petitioners in No. 914. John Ormasa and 
Milford Springer for petitioners in No. 915. Solicitor 
General Cox, Ralph S. Spritzer, Frank Goodman, Richard 
A. Solomon, Howard E. Wahrenbrock and Peter H. Schiff 
for petitioner in No. 990. Bradford Ross, George D. 
Horning, Jr. and Hugh Q. Buck for respondents in all 
cases. Reported below: 323 F. 2d 190.

No. 998. Unite d States  v . First  National  City  
Bank . C. A. 2d Cir. Certiorari granted. Solicitor Gen-
eral Cox, Assistant Attorney General Oberdorfer and 
Harold C. Wilkenfeld for the United States. Henry Har- 
field for respondent. Edward J. Ross for Chase Man-
hattan Bank et al., as amici curiae, in opposition. 
Reported below: See 321 F. 2d 14.

Certiorari Denied. (See also No. 1022, Misc., ante, p.
404; and No. 1025, Misc., ante, p. 406.)

No. 1003. Swall ow  v . United  States . C. A. 10th 
Cir. Certiorari denied. Joseph Keig, Sr. for petitioner. 
Solicitor General Cox for the United States. Reported 
below: 325 F. 2d 97.



952 OCTOBER TERM, 1963.

June 1, 1964. 377 U.S.

No. 882. Guido  v . Unite d  States ;
No. 883. Micel e v . United  States ;
No. 1052, Misc. Sakal , alias  Sacko , v . United  

States ;
No. 1146, Misc. Pellegrini  v . Unite d  States ; and
No. 1155, Misc. Mc Garry  v . United  Stat es . C. A. 

7th Cir. Certiorari denied. Julius Lucius Echeles for 
petitioner in No. 882. Alvin W. Block for petitioner in 
No. 883. Petitioners pro se in Misc. Nos. 1052, 1146 and 
1155. Solicitor General Cox, Assistant Attorney General 
Miller, Beatrice Rosenberg and Richard W. Schmude for 
the United States. Reported below: 327 F. 2d 222.

No. 922. Withlacoochee  River  Electric  Coopera -
tive , Inc ., et  al . v . Tamp a  Electric  Co . Supreme Court 
of Florida. Certiorari denied. William C. Wise and 
Lawrence Potamkin for petitioners. William C. Chanter 
and D. Fred McMullen for respondent. Reported below: 
158 So. 2d 136.

No. 1005. Bergman  et  al . v . Unite d  Stat es . C. A. 
5th Cir. Certiorari denied. Joe B. Goodwin for peti-
tioners. Solicitor General Cox, Assistant Attorney Gen-
eral Miller, Beatrice Rosenberg and Theodore George 
Gilinsky for the United States. Reported below: 332 F. 
2d 279.

No. 999. General  Tire  & Rubber  Co . v . Watki ns , 
U. S. Distri ct  Judge . The motion of Firestone Tire and 
Rubber Co. et al. for leave to file a brief, as amici curiae, 
is granted. Petition for writ of certiorari to the United 
States Court of Appeals for the Fourth Circuit denied. 
Norman P. Ramsey and Charles J. Merriam for petitioner. 
Edward S. Irons, William Wade Beckett, Mary Helen 
Sears and Stanley M. Clark for Firestone Tire and Rubber 
Co. et al., as amici curiae, in opposition. Reported 
below: 331 F. 2d 192.
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377 U.S. June 1, 1964.

No. 1008. Goldberg  v . United  States . C. A. 3d Cir. 
Certiorari denied. Thomas D. McBride and Raymond 
J. Bradley for petitioner. Solicitor General Cox, Assist-
ant Attorney General Oberdorfer, Joseph M. Howard and 
Burton Berkley for the United States. Reported below: 
330 F. 2d 30.

No. 1001. Prudenti al  Insurance  Co . of  America  v . 
Securit ies  and  Exchange  Comm iss ion . C. A. 3d Cir. 
Certiorari denied. Richard J. Congleton and Lawrence 
J. Latto for petitioner. Solicitor General Cox, Philip A. 
Loomis, Jr., Allan F. Conwill and Walter P. North for 
respondent. Reported below: 326 F. 2d 383.

No. 122. Palermo  v . United  States ;
No. 134. Sica  v . United  States ;
No. 141. Carbo  v . United  States ; and
No. 145. Gibs on  v . United  State s . C. A. 9th Cir. 

Certiorari denied. Mr . Justi ce  Douglas  is of the opin-
ion that certiorari should be granted. Mr . Just ice  
White  took no part in the consideration or decision of 
these petitions. Jacob Kossman for petitioner in No. 122. 
Russell E. Parsons for petitioner in No. 134. William B. 
Beirne, A. L. Wirin and Fred Okrand for petitioner in No. 
141. William R. Ming, Jr. and Loren Miller for petitioner 
in No. 145. Solicitor General Cox, Assistant Attorney 
General Miller, Beatrice Rosenberg and Sidney M. Glazer 
for the United States. Robert W. Kenny for the Ameri-
can Civil Liberties Union of Southern California, as 
amicus curiae, in support of the petition in No. 141. Re-
ported below: 314 F. 2d 718.

No. 1011. Howa rd  v . United  States . C. A. 2d Cir. 
Certiorari denied. Menahem Stim and Allen S. Stim for 
petitioner. Solicitor General Cox, Assistant Attorney 
General Miller, Beatrice Rosenberg and Sidney M. Glazer 
for the United States. Reported below: 328 F. 2d 854.
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June 1, 1964. 377 U. S.

No. 1002. Cole  v . United  States . C. A. 9th Cir. 
Certiorari denied. Joseph A. Ball, Max F. Deutz and 
Herman F. Selvin for petitioner. Solicitor General Cox, 
Assistant Attorney General Miller, Beatrice Rosenberg 
and Richard W. Schmude for the United States. Re-
ported below: 329 F. 2d 437.

No. 1015. No. 3 Bull  Towing  Co . et  al . v . Mon -
santo  Chemi cal  Co . C. A. 6th Cir. Certiorari denied. 
John D. Martin, Jr. and George E. Morrow for petitioners. 
Clarence Clifton and Charles Kohlmeyer, Jr. for respond-
ent. Reported below: 326 F. 2d 18.

No. 1016. Cerma k Club , Inc ., et  al . v . Illinois  
Liquor  Control  Commi ssione rs . Supreme Court of 
Illinois. Certiorari denied. Morris Gordon Meyers for 
petitioners. William G. Clark, Attorney General of Illi-
nois, and Raymond S. Sarnow and Richard A. Michael, 
Assistant Attorneys General, for respondents. Reported 
below: 30 Ill. 2d 90, 195 N. E. 2d 178.

No. 1014. Federal  Trade  Commis si on  v . American  
Oil  Co . C. A. 7th Cir. Certiorari denied. Mr . Justic e  
Dougla s is of the opinion that certiorari should be 
granted. Solicitor General Cox, James Mcl. Henderson 
and Miles J. Brown for petitioner. Hammond E. Chaf- 
fetz and Frederick M. Rowe for respondent. Reported 
below: 325 F. 2d 101.

No. 973, Misc. Smith  v . Unite d  States ; and
No. 974, Misc. Bowden  v . United  States . United 

States Court of Appeals for the District of Columbia 
Circuit. Certiorari denied. Petitioner pro se in No. 973, 
Misc. Bernard Margolins for petitioner in No. 974, Misc. 
Solicitor General Cox, Assistant Attorney General Miller, 
Beatrice Rosenberg and Sidney M. Glazer for the United 
States. Reported below: 117 U. S. App. D. C. 1, 324 
F. 2d 879.
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377 U.S. June 1, 1964.

No. 898, Misc. Paccione  v . Herita ge , Warden . C. A. 
5th Cir. Certiorari denied. Emmet J. Bondurant for 
petitioner. Solicitor General Cox, Assistant Attorney 
General Marshall, Harold H. Greene and David Rubin for 
respondent. Reported below: 323 F. 2d 378.

No. 976, Misc. Kirkwood  v . Pate , Warden . C. A. 
7th Cir. Certiorari denied. Petitioner pro se. William 
G. Clark, Attorney General of Illinois, for respondent.

No. 1031, Misc. Mc Bee  v . Tenness ee . Supreme 
Court of Tennessee. Certiorari denied. William Earl 
Badgett for petitioner. George F. McCanless, Attorney 
General of Tennessee, and Thomas E. Fox, Assistant 
Attorney General, for respondent. Reported below: 213 
Tenn. 15, 372 S. W. 2d 173.

No. 1035, Misc. Legget t  v . United  Stat es . C. A. 4th 
Cir. Certiorari denied. Daniel R. Dixon for petitioner. 
Solicitor General Cox, Assistant Attorney General Miller 
and Beatrice Rosenberg for the United States. Reported 
below: 326 F. 2d 613.

No. 1049, Misc. Crews  v . United  State s . C. A. 4th 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Cox, Assistant Attorney General Miller and Beatrice 
Rosenberg for the United States. Reported below: 326 
F. 2d 755.

No. 1059, Misc. Wilson  v . Illinois . Supreme Court 
of Illinois. Certiorari denied. Petitioner pro se. Daniel 
P. Ward and Elmer C. Kissane for respondent. Reported 
below: 29 Ill. 2d 82, 193 N. E. 2d 449.

No. 1071, Misc. Elli s v . United  State s . United 
States Court of Appeals for the District of Columbia 
Circuit. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Miller, Beatrice 
Rosenberg and Jerome M. Feit for the United States.
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June 1, 1964. 377 U.S.

No. 1062, Misc. Arms trong  v . United  Stat es . C. A. 
5th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox for the United States.

No. 1091, Misc. Jones  v . New  York . Court of Ap-
peals of New York. Certiorari denied. Robert J. Amoury 
for petitioner.

No. 1097, Misc. Jones  v . United  States . C. A. 9th 
Cir. Certiorari denied. J. Perry Langford for petitioner. 
Solicitor General Cox, Assistant Attorney General Miller, 
Beatrice Rosenberg and Julia P. Cooper for the United 
States. Reported below: 326 F. 2d 124.

No. 1113, Misc. Walker  et  al . v . United  States . 
United States Court of Appeals for the District of Colum-
bia Circuit. Certiorari denied. John J. Sexton for peti-
tioners. Solicitor General Cox for the United States. 
Reported below: 117 U. S. App. D. C. 151, 327 F. 2d 597.

No. 1135, Misc. Rindgo  v . Anderson , Jail  Super -
intende nt . United States Court of Appeals for the 
District of Columbia Circuit. Certiorari denied. Peti-
tioner pro se. Solicitor General Cox, Assistant Attorney 
General Marshall and Harold H. Greene for respondent.

No. 1144, Misc. Williams  v . Anderson , Jail  Super -
intend ent . United States Court of Appeals for the 
District of Columbia Circuit. Certiorari denied. Peti-
tioner pro se. Solicitor General Cox, Assistant Attorney 
General Marshall and Harold H. Greene for respondent.

No. 1145, Misc. Clark  v . United  States . C. A. 4th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Miller, Beatrice 
Rosenberg and Marshall Tamor Golding for the United 
States. Reported below: 325 F. 2d 1019.
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No. 1116, Misc. Sorce  v. United  States . C. A. 4th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox for the United States.

No. 1172, Misc. Abra mson  v . United  States . C. A. 
5th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Miller and 
Beatrice Rosenberg for the United States. Reported 
below: 326 F. 2d 565.

No. 1186, Misc. King  v . United  Stat es . C. A. 6th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Miller, Beatrice 
Rosenberg and Jerome M. Feit for the United States. 
Reported below: 326 F. 2d 415.

No. 1222, Misc. Alle n  v . La Valle e , Warden . Ap-
pellate Division, Supreme Court of New York, Fourth 
Judicial Department. Certiorari denied. Petitioner pro 
se. Louis J. Lefkowitz, Attorney General of New York, 
Paxton Blair, Solicitor General, and Winifred C. Stanley, 
Assistant Attorney General, for respondent.

No. 1224, Misc. Jacks on  v . Dickson , Warden . 
C. A. 9th Cir. Certiorari denied. Allan Brotsky for 
petitioner. Reported below: 325 F. 2d 573.

No. 1242, Misc. Leek  v . Maryland . Court of Ap-
peals of Maryland. Certiorari denied. Reported below: 
234 Md. 607, 197 A. 2d 423.

No. 1246, Misc. Long  v . Rundle , Correct ional  
Superi ntendent . C. A. 3d Cir. Certiorari denied. 
Reported below: 327 F. 2d 495.

No. 1245, Misc. White  v . Dickson , Warden . C. A. 
9th Cir. Certiorari denied.
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No. 1253, Misc. Kahigas  v . New  York . Appellate 
Division, Supreme Court of New York, First Judi-
cial Department. Certiorari denied. Louis Hering for 
petitioner.

No. 1254, Misc. Urbano  v . New  Jersey . C. A. 3d 
Cir. Certiorari denied.

No. 1256, Misc. Burghar dt  v . Wilkins , Warden . 
C. A. 2d Cir. Certiorari denied.

No. 1268, Misc. Willi ams  v . United  States . United 
States Court of Appeals for the District of Columbia Cir-
cuit. Certiorari denied. Petitioner pro se. Solicitor 
General Cox for the United States.

No. 1269, Misc. Tirad o v . New  York . Court of 
Appeals of New York. Certiorari denied. Herbert S. 
Siegal for petitioner.

No. 1270, Misc. Perry  v . Maxwell , Warde n . Su-
preme Court of Ohio. Certiorari denied. Reported 
below: 175 Ohio St. 369, 195 N. E. 2d 103.

No. 1271, Misc. Badders  v . Uhler . Court of Appeals 
of Maryland. Certiorari denied.

No. 1274, Misc. Mc Cormack  v . New  York . Appel-
late Division, Supreme Court of New York, First Judi-
cial Department. Certiorari denied. Petitioner pro se. 
Frank S. Hogan and H. Richard Uviller for respondent.

No. 1285, Misc. Wellman  v . Heinze , Warden . Su-
preme court of California. Certiorari denied.

No. 1277, Misc. Mooneyha m v . Kans as . Supreme 
Court of Kansas. Certiorari denied. Reported below: 
192 Kan. 620, 390 P. 2d 215.
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No. 1281, Misc. Van  Rensselaer  et  al . v . Genera l  
Motors  Corp . C. A. 6th Cir. Certiorari denied. Frank 
C. Sibley for petitioners. George W. Coombe, Jr. and 
Aloysius F. Power for respondent. Reported below: 324 
F. 2d 354.

No. 1291, Misc. Beaucham p v . California  et  al . 
Supreme Court of California. Certiorari denied.

No. 1294, Misc. Mc Lain  v . Rando lph , Warden . 
C. A. 7th Cir. Certiorari denied.

No. 1077, Misc. Land  v . Florida . Petition for writ 
of certiorari to the Supreme Court of Florida denied with-
out prejudice to an application for a writ of habeas 
corpus in the appropriate United States District Court. 
The stay of execution heretofore granted by Mr . Just ice  
Black  pending the disposition of the petition for writ 
of certiorari is hereby extended for a period of 60 days 
from this date to allow the petitioner to file a petition 
for a writ of habeas corpus. If a petition for writ of 
habeas corpus is so filed, this stay is to continue pending 
disposition of the petition for a writ of habeas corpus. 
Petitioner pro se. James W. Kynes, Attorney General 
of Florida, and A. G. Spicola, Jr., Assistant Attorney Gen-
eral, for respondent. Reported below: 156 So. 2d 8.

No. 1304, Misc. Leepe r  v . United  States . United 
States Court of Appeals for the District of Columbia 
Circuit. Certiorari denied. Petitioner pro se. Solicitor 
General Cox for the United States. Reported below: 
117 U. S. App. D. C. 310, 329 F. 2d 878.

No. 1312, Misc. Bray  v . United  States . United 
States Court of Appeals for the District of Columbia Cir-
cuit. Certiorari denied. Petitioner pro se. Solicitor 
General Cox for the United States.
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No. 112, Misc. Wilson  v . Unite d  States . C. A. 9th 
Cir. Certiorari denied. Mr . Justice  Dougla s  is of the 
opinion that certiorari should be granted. Petitioner 
pro se. Solicitor General Cox, Assistant Attorney Gen-
eral Miller and Beatrice Rosenberg for the United States. 
Reported below: 316 F. 2d 212.

No. 1219, Misc. Traub  v . Connecticut . Motion to 
use the record in No. 1285, Misc., October Term, 1962, 
granted. Petition for writ of certiorari to the Supreme 
Court of Errors of Connecticut denied. Mr . Justic e  
Douglas  is of the opinion that certiorari should be 
granted. Petitioner pro se. John D. LaBelle and Harry 
W. Hultgren, Jr. for respondent. Reported below: 
151 Conn. 246, 196 A. 2d 755.

Rehearing Denied.
No. 58. A. L. Mechling  Barge  Lines , Inc ., et  al . v . 

Unite d  State s  et  al ., 376 U. S. 375;
No. 59. Board  of  Trade  of  the  City  of  Chica go  v . 

Unite d  State s  et  al ., 376 U. S. 375;
No. 684. Superi or  Oil  Co . v . Federal  Power  Com -

mis sio n , ante, p. 922;
No. 821, Misc. Masse ngale  v . Mass engale , 376 

U. S. 970;
No. 856, Misc. Sanders  v . Alaba ma , ante, p. 125; and
No. 1094, Misc. Kimbal l  v . United  State s , ante, 

p. 911. Petitions for rehearing denied.

No. 34. Brotherhood  of  Railroad  Trainme n v . 
Virginia  ex  rel . Virgi nia  State  Bar , ante, p. 1. Mo-
tion of American Bar Association for leave to file a brief, 
as amicus curiae, in support of rehearing granted. Peti-
tion for rehearing denied. Mr . Just ice  Stew art  took 
no part in the consideration or decision of this motion 
and petition.
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June  8, 1964.

Miscellaneous Orders.
No. 134. Sica  v . Unite d  States . (Petition for writ 

of certiorari to the United States Court of Appeals for 
the Ninth Circuit denied, ante, p. 953.) The application 
for a stay of the issuance of the order denying the petition 
for a writ of certiorari presented to Mr . Justice  Douglas , 
and by him referred to the Court, is denied. Mr . Justice  
White  took no part in the consideration or decision of 
this application. Russell E. Parsons and Thomas G. 
Laughlin on the application for petitioner.

No. 1266, Misc. Schwart z et  al . v . Underwood , 
U. S. Dist rict  Judge . Motion for leave to amend and 
supplement petition for writ of mandamus granted. Mo-
tion for leave to file petition for writ of mandamus denied. 
Jack G. Day for petitioners.

No. 1286, Misc. Smith  v . Searcy , Clerk  of  the  
Illinois  Supre me  Court , et  al . Motion for leave to 
file petition for writ of mandamus denied.

No. 1260, Misc. Moss v. Nebraska . Motion for leave 
to file petition for writ of habeas corpus denied. Peti-
tioner pro se. Clarence A. H. Meyer, Attorney General 
of Nebraska, and Melvin Kent Kammerlohr, Assistant 
Attorney General, for respondent.

No. 1402, Misc. Armst rong  v . Dickson , Warde n , 
et  al .;

No. 1411, Misc. Thomas  v . Holman , Warden ;
No. 1421, Misc. Lofti s v . Eyman , Warden , et  al .; 

and
No. 1445, Misc. In  re  Peebl es . Motions for leave to 

file petitions for writs of habeas corpus denied.
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No. 610. Fibreboard  Paper  Products  Corp . v . Na -
tional  Labor  Relati ons  Board  et  al . Certiorari, 375 
U. S. 963, to the United States Court of Appeals for the 
District of Columbia Circuit. The motion of the respond-
ents to remove this case from the summary calendar is 
granted. Mr . Justi ce  Goldberg  took no part in the con-
sideration or decision of this motion. Solicitor General 
Cox on the motion.

No. 1415, Misc. Pinkert on  v . Maxwel l , Warden . 
Motion for leave to file petition for writ of habeas corpus 
denied. Treating the papers submitted as a petition for 
writ of certiorari, certiorari is denied.

Probable Jurisdiction Noted.
No. 701. American  Oil  Co . v . Neill  et  al . Appeal 

from the Supreme Court of Idaho. Probable jurisdic-
tion noted. Calvin Dworshak for appellant. Allan G. 
Shepard, Attorney General of Idaho, Wm. M. Smith, 
Assistant Attorney General, and Faber F. Tway for 
appellees. Solicitor General Cox, Assistant Attorney 
General Oberdörfer, Stephen J. Pollak, I. Henry Kutz 
and Robert A. Bernstein for the United States, as amicus 
curiae, in support of appellant. Reported below: 86 
Idaho 7, 383 P. 2d 350.

Certiorari Granted.
No. 1041. Commi ss ioner  of  Inter nal  Revenu e v . 

Brown  et  al . C. A. 9th Cir. Certiorari granted. Solic-
itor General Cox, Assistant Attorney General Oberdörfer, 
Wayne G. Barnett and Gilbert E. Andrews for petitioner. 
Robert T. Mautz for respondents. Arthur A. Armstrong 
for West Los Angeles Institute for Cancer Research, as 
amicus curiae, in opposition. Reported below: 325 F. 
2d 313.
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Certiorari Denied. (See also No. 1^15, Mise., supra.)
No. 942. Kerr  et  ux . v . Commis sio ner  of  Inter nal  

Revenue . C. A. 9th Cir. Certiorari denied. Harvey N. 
Black for petitioners. Solicitor General Cox, Assistant 
Attorney General Oberdorfer and Melva M. Graney for 
respondent. Reported below : 326 F. 2d 225.

No. 987. Prado  Oil  & Gas  Co . v . Federal  Power  
Commis si on  et  al .;

No. 1026. Skell y  Oil  Co . et  al . v . Federal  Power  
Commis si on  et  al .; and

No. 1080. Hamon  et  al . v . Federal  Power  Commi s -
sio n et  al . United States Court of Appeals for the 
District of Columbia Circuit. Certiorari denied. David 
T. Searls for petitioner in No. 987. Hawley C. Kerr, 
Bradford Ross. M. Darwin Kirk, Homer McEwen, Jr., 
Dale E. Doty and Bruce R. Merrill for petitioners in 
No. 1026. Wm. Taylor LaGrone, Alfred C. DeCrane, Jr., 
M. Darwin Kirk, Homer E. McEwen, Jr. and Dale E. 
Doty for petitioners in No. 1080. Solicitor General Cox, 
Assistant Attorney General Douglas, Sherman L. Cohn, 
Kathryn H. Baldwin, Richard A. Solomon, Howard E. 
Wahrenbrock, Robert L. Russell and Peter H. Schiff for 
the Federal Power Commission; Kent H. Brown and 
Morton L. Simons for the Public Service Commission of 
the State of New York; and William T. Coleman, Jr., 
Harold E. Kohn, Richardson Dilworth, David K. Kadane 
and Bertram D. Moll for United Gas Improvement Co. 
et al., respondents in Nos. 987 and 1026. Solicitor Gen-
eral Cox and Richard A. Solomon for the Federal Power 
Commission, and Kent H. Brown and Morton L. Simons 
for the Public Service Commission of the State of New 
York, respondents in No. 1080. Reported below: Nos. 
987 and 1026, 117 U. S. App. D. C. 287, 329 F. 2d 242.

729-256 0-65-57
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No. 749. Keller  v . Wisconsin  ex  rel . State  Bar  
of  Wiscons in . Supreme Court of Wisconsin. Certiorari 
denied. Frank M. Coyne for petitioner. George Thomp-
son, Attorney General of Wisconsin, and Warren H. Resh, 
Assistant Attorney General, for respondent. Solicitor 
General Cox and Robert W. Ginnane filed a memorandum 
for the United States. Reported below: 21 Wis. 2d 100, 
123 N. W. 2d 905.

No. 983. Chicago  North  Shore  & Milw aukee  Rail -
way  Co. v. United  State s . C. A. 7th Cir. Certiorari 
denied. Eiden McFarland for petitioner. Solicitor Gen-
eral Cox, Assistant Attorney General Oberdörfer and 
Joseph Kovner for the United States. Reported below: 
326 F. 2d 860.

No. 1017. Rose  Court s , Inc ., v . Hastings  et  ux . 
Supreme Court of Arkansas. Certiorari denied. Henry 
E. Spitzberg for petitioner. W. H. Jewell for respond-
ents. Reported below: 237 Ark. 426, 373 S. W. 2d 583.

No. 1019. Webs ter  et  al . v . Midland  Electr ic  Coal  
Corp , et  al . Appellate Court of Illinois, Second District. 
Certiorari denied. Sidney Z. Karasik for petitioners. 
Hamilton K. Beebe for Midland Electric Coal Corp, et al., 
and William J. Voelker, Jr., Edmund Burke and Willard 
P. Owens for International Union, United Mine Workers 
of America, et al., respondents. Reported below: 43 Ill. 
App. 2d 359, 193 N. E. 2d 212.

No. 1020. Eisenberg  et  ux . v . Goldstei n et  al . 
Supreme Court of Illinois. Certiorari denied. Irving 
Eisenberg, pro se, for petitioners. Ben H. Kessler for 
respondents. Reported below: 29 HI. 2d 617, 195 N. E. 
2d 184.
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No. 1021. Handelsvennoots chap  Norma  N. V. et  
al . v. Kennedy , Attorney  General , Success or  to  the  
Alien  Proper ty  Custodi an , et  al . United States Court 
of Appeals for the District of Columbia Circuit. Certio-
rari denied. Henry P. de Vries for petitioners. Solicitor 
General Cox, Assistant Attorney General Douglas, Sher-
man L. Cohn and Bruno A. Ristau for respondents. 
Reported below: 117 U. S. App. D. C. 228, 328 F. 2d 529.

No. 1022. Feldman  v . United  Stat es . C. A. 3d Cir. 
Certiorari denied. Michael A. Querques, Donald H. 
Mintz and Daniel E. Isles for petitioner. Solicitor Gen-
eral Cox, Assistant Attorney General Miller, Beatrice 
Rosenberg and Kirby JV. Patterson for the United States. 
Reported below: 329 F. 2d 372.

No. 1023. Wells  Fargo  Bank  et  al ., Executors , v . 
Platt  et  al . District Court of Appeal of California, 
First Appellate District. Certiorari denied. Edwin S. 
Pillsbury for petitioners. Roy A. Bronson for respond-
ents. Reported below: 222 Cal. App. 2d 658, 35 Cal. 
Rptr. 377.

No. 1036. Atkin son  Dredging  Co . v . National  
Labor  Relati ons  Board . C. A. 4th Cir. Certiorari 
denied. Hugh S. Meredith and George H. Revercomb 
for petitioner. Solicitor General Cox, Arnold Ordman, 
Dominick L. Manoli and Norton J. Come for respondent. 
Reported below: 329 F. 2d 158.

No. 1040. Davis  et  ux . v . Barr , Chairman , Mis si s -
sipp i Tax  Commis sion , et  al . Supreme Court of Mis-
sissippi. Certiorari denied. Petitioners pro se. Joe T. 
Patterson, Attorney General of Mississippi, and John E. 
Stone, Assistant Attorney General, for respondents. Re-
ported below: ---- Miss.----- , 157 So. 2d 505.

729-256 0-65-58
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No. 983, Misc. Sasser  v . United  Stat es . C. A. 6th 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Cox for the United States.

No. 1009. In  re  Tinda ll  et  al . Supreme Court of 
California. Certiorari denied. Gregory S. Stout for peti-
tioners. Reported below: 60 Cal. 2d 469, 386 P. 2d 473.

No. 1031. Silve rman , Admini str ator , v . City  of  
New  York . Appellate Term, Supreme Court of New 
York, First Department. Certiorari denied. Wilbur G. 
Silverman, petitioner, pro se. Leo A. Larkin and Sey-
mour B. Quel for respondent.

No. 1034. Holste nsso n  et  al . v . V-M Corporation . 
C. A. 6th Cir. Certiorari denied. Donald J. Simpson 
and Robert G. Howlett for petitioners. John A. Dienner 
and Edzvard C. Grelle for respondent. Reported below:
325 F. 2d 109.

No. 1044. Eastern  Expre ss , Inc ., v . Mack  Ware -
hous e Corp , et  al . C. A. 3d Cir. Certiorari denied. 
Richard W. Galiher for petitioner. William J. Toy and 
Walter B. Gibbons for respondents. Reported below:
326 F. 2d 554.

No. 1046. Weiss  v . New  York . Court of Appeals of 
New York. Certiorari denied. Daniel H. Greenberg for 
petitioner. Frank S. Hogan, H. Richard Uviller and 
Michael Juviler for respondent.

No. 1047. Miller  & Co. of  Birmi ngham , Inc ., v . 
Louisvi lle  & Nashvill e Railroad  Co . C. A. 5th Cir. 
Certiorari denied. James E. Clark for petitioner. James 
A. Simpson and Joseph L. Ijenihan for respondent. Re-
ported below: 328 F. 2d 73.
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No. 1039. Hooper  v . Chrysle r  Motors  Corp . C. A. 
5th Cir. Certiorari denied. Albert Smith for petitioner. 
David W. Kendall and Clarence P. Brazill, Jr. for 
respondent.

No. 1053. United  States  Time  Corp . v . Hamilton  
Watch  Co . C. A. 2d Cir. Certiorari denied. John 
Hoxie for petitioner. Robert E. LeBlanc, Richard A. 
Whiting and George B. Mickum III for respondent. Re-
ported below: 327 F. 2d 338.

No. 1066. Swin gline  Inc . et  al . v . Overland  
Machined  Products , Inc . District Court of Appeal of 
California, Second Appellate District. Certiorari denied. 
Maximilian Bader and I. Walton Bader for petitioners. 
Reported below: 224 Cal. App. 2d 46, 36 Cal. Rptr. 330.

No. 1093. Mc Creery  v . Calif ornia . Appellate De-
partment, Superior Court of California, County of Los 
Angeles. Certiorari denied. John N. Frolich for peti-
tioner. Roger Arnebergh, Philip E. Grey and Wm. E. 
Doran for respondent.

No. 1005, Misc. Whitti ngton  v . Anderson , Jail  
Sup erint ende nt . United States Court of Appeals for 
the District of Columbia Circuit. Certiorari denied. 
Petitioner pro se. Solicitor General Cox, Assistant 
Attorney General Marshall and Harold H. Greene for 
respondent.

No. 1076. Murp hy , Warden , v . Everett . Motion of 
respondent for leave to proceed in forma pauperis granted. 
Petition for writ of certiorari to the United States Court 
of Appeals for the Second Circuit denied. Edward S. 
Silver and Frank Di Lalla for petitioner. Edward E. 
Clark for respondent. Reported below: 329 F. 2d 68.
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No. 1027. United  States  v . Communi st  Party  of  
the  United  States . United States Court of Appeals 
for the District of Columbia Circuit. Certiorari denied. 
Mr . Justice  White  took no part in the consideration or 
decision of this petition. Solicitor General Cox, Assistant 
Attorney General Yeagley, Kevin T. Maroney and 
George B. Searls for the United States. John J. Abt and 
Joseph For er for respondent. Reported below:---- U. S.
App. D. C.---- , 331 F. 2d 807.

No. 1072, Misc. Evans  v . Unite d  Stat es . C. A. 8th 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Cox, Assistant Attorney General Miller, Beatrice 
Rosenberg and Ronald L. Gainer for the United States. 
Reported below: 325 F. 2d 596.

No. 1089, Misc. Miller  v . United  States . C. A. 4th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Miller, Beatrice 
Rosenberg and Jerome M. Feit for the United States.

No. 1115,-Misc. Ahlst edt  v . United  States . C. A. 
5th Cir. Certiorari denied. Harrison C. Thompson, Jr. 
for petitioner. Solicitor General Cox, Assistant Attor-
ney General Miller, Beatrice Rosenberg and Jerome M. 
Feit for the United States. Reported below: 325 F. 2d 
257.

No. 1166, Misc. Burrou ghs  v . Heinz e , Warden , 
et  al . Supreme Court of California. Certiorari denied. 
Petitioner pro se. Stanley Mosk, Attorney General of 
California, Doris H. Maier, Assistant Attorney General, 
and Edsel W. Haws, Deputy Attorney General, for 
respondents.
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No. 1098, Misc. Alle n v . Oklahoma . Court of 
Criminal Appeals of Oklahoma. Certiorari denied. 
Petitioner pro se. Charles Nesbitt, Attorney General of 
Oklahoma, and Jack A. Swidensky, Assistant Attorney 
General, for respondent. Reported below.: 389 P. 2d 523.

No. 1120, Misc. Lyons  v . United  States . C. A. 9th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Miller, Beatrice 
Rosenberg and Kirby W. Patterson for the United States. 
Reported below: 325 F. 2d 370.

No. 1143, Misc. Gawan tka  v . United  States . C. A. 
3d Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Miller and 
Beatrice Rosenberg for the United States. Reported 
below: 327 F. 2d 129.

No. 1161, Misc. Rua  v . Unite d  States  C. A. 5th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Miller and 
Beatrice Rosenberg for the United States. Reported 
below: 321 F. 2d 140.

No. 1169, Misc. Pauley  v . King , Warden . Supreme 
Court of Appeals of West Virginia. Certiorari denied. 
Petitioner pro se. C. Donald Robertson, Attorney Gen-
eral of West Virginia, and Albert L. Sommerville, Jr. and 
George H. Mitchell, Assistant Attorneys General, for 
respondent.

No. 1185, Misc. William s  v . Unite d  States . C. A. 
8th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Miller, Beatrice 
Rosenberg and Julia P. Cooper for the United States. 
Reported below: 328 F. 2d 256.
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No. 1202, Misc. Edgar  v . United  States . C. A. 3d 
Cir. Certiorari denied. J. J. Kilimnik for petitioner. 
Solicitor General Cox, Assistant Attorney General Miller, 
Beatrice Rosenberg and Theodore George Gilinsky for 
the United States. Reported below: 328 F. 2d 132.

No. 1227, Misc. Nichols  v . United  States . C. A. 
5th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Miller, Beatrice 
Rosenberg and Richard W. Schmude for the United 
States. Reported below: 325 F. 2d 716.

No. 1230, Misc. White  v . United  States . C. A. 8th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Miller, Beatrice 
Rosenberg and Julia P. Cooper for the United States. 
Reported below: 328 F. 2d 304.

No. 1231, Misc. Harg rav es  et  al . v . Hamil ton  et  al . 
Supreme Court of Mississippi. Certiorari denied. R. L. 
Netterville and H. Alva Brumfield for petitioners. Oliver 
M. Hornsby for respondents. Reported below:---- Miss.
---- , 161 So. 2d 179.

No. 1234, Misc. Byrne s v . United  Stat es . C. A. 
9th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Miller and 
Beatrice Rosenberg for the United States. Reported 
below: 327 F. 2d 825.

No. 1236, Misc. Prysock  v . United  State s . United 
States Court of Appeals for the District of Columbia 
Cifcuit. Certiorari denied. Benito Gaguine and Joseph 
J. Kessler for petitioner. Solicitor General Cox, Assist-
ant Attorney General Miller, Beatrice Rosenberg and 
Ronald L. Gainer for the United States.
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No. 1278, Misc. Olive  v . United  Stat es . C. A. 6th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Miller, Beatrice 
Rosenberg and Robert G. May sack for the United States. 
Reported below: 327 F. 2d 647.

No. 1283, Mise. Martin  v . Texas  Indemnity  In -
suranc e Co. et  al . C. A. 5th Cir. Certiorari denied. 
Curtis E. Hill for petitioner. Neth L. Leachman for 
respondents.

No. 1292, Mise. Johnso n  v . New  York . Appellate 
Division, Supreme Court of New York, Second Judicial 
Department. Certiorari denied.

No. 1295, Mise. Murphy  v . New  York . Appellate 
Division, Supreme Court of New York, Second Judicial 
Department. Certiorari denied. Reported below: 20 
App. Div. 2d 222, 246 N. Y. S. 2d 562.

No. 1300, Mise. Moore  v . Fay , Warden . C. A. 2d 
Cir. Certiorari denied.

No. 1301, Mise. Butler  v . Indiana . Supreme Court 
of Indiana. Certiorari denied. Howard S. Grimm for 
petitioner. Reported below: 244 Ind. 620, 193 N. E. 2d 
899.

No. 1308, Mise. Wright  v . Page , Warden . Court of 
Criminal Appeals of Oklahoma. Certiorari denied. Re-
ported below: 390 P. 2d 921.

No. 1309, Mise. Barber  v . Gladden , Warden . C. A. 
9th Cir. Certiorari denied. Reported below: 327 F. 2d 
101.
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No. 1302, Misc. Darling  v . New  York . Court of 
Appeals of New York. Certiorari denied.

No. 1307, Misc. Fost er  v . Wilkins , Warden . C. A. 
2d Cir. Certiorari denied.

No. 1319, Misc. Redfield  v . Unite d  Stat es . United 
States Court of Appeals for the District of Columbia Cir-
cuit. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Miller, Beatrice 
Rosenberg and Ronald L. Gainer for the United States. 
Reported below: 117 U. S. App. D. C. 231, 328 F. 2d 532.

No. 1320, Misc. Kurth  v . Bennett , Warden . C. A. 
8th Cir. Certiorari denied.

No. 1324, Misc. Hudson  v . Dicks on , Warden . C. A. 
9th Cir. Certiorari denied.

No. 1325, Misc. Bailey  v . United  States . United 
States Court of Appeals for the District of Columbia Cir-
cuit. Certiorari denied. Franklin M. Schultz for peti-
tioner. Solicitor General Cox, Assistant Attorney Gen-
eral Miller, Beatrice Rosenberg and Sidney M. Glazer for 
the United States. Reported below: 117 U. S. App. 
D. C. 241, 328 F. 2d 542.

No. 1343, Misc. Powel l  v . United  States . United 
States Court of Appeals for the District of Columbia Cir-
cuit. Certiorari denied. Petitioner pro se. Solicitor 
General Cox for the United States.

No. 1347, Misc. Flore s  v . Beto , Corrections  Dire c -
tor . Court of Criminal Appeals of Texas. Certiorari 
denied.
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No. 1355, Misc. Blackma n  v . California . Supreme 
Court of California. Certiorari denied.

Rehearing Denied.
No. 107. United  States  v . Barnett  et  al ., 376 U. S. 

681;
No. 336. Merce r  v . Theri ot , ante, p. 152;
No. 958. Paul  Revere  Life  Insurance  Co . v . First  

National  Bank  in  Dallas , Admini strator , ante, p. 
935; and

No. 1296, Misc. Delane y  v . Oregon , ante, p. 929. 
Petitions for rehearing denied.

June  10, 1964.
Dismissal Under Rule 60.

No. 1290, Misc. Mc Iver  v . Texas . On petition for 
writ of certiorari to the Court of Criminal Appeals of 
Texas. Petition dismissed pursuant to Rule 60 of the 
Rules of this Court.

June  12, 1964.
Dismissals Under Rule 60.

No. 920. Doerr  v . Elder  et  al . On petition for writ, 
of certiorari to the Supreme Court of Nebraska. Peti-
tion dismissed pursuant to Rule 60 of the Rules of this 
Court. Robert L. Stern and Clarence A. Davis for peti-
tioner. Reported below: 175 Neb. 483, 122 N. W. 2d 528

No. 921. General  Motors  Acceptance  Corp . v . 
Mackrill . Appeal from the Supreme Court of Ne-
braska. Dismissed pursuant to Rule 60 of the Rules of 
this Court. Robert L. Stern and Charles S. Reed for 
appellant. Max Kier for appellee. Reported below: 
175 Neb. 631, 122 N. W. 2d 742.
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June  15, 1964.
Miscellaneous Orders.

No. 89. United  Steelworkers  of  America , AFL- 
CIO, et  al . v. National  Labor  Relati ons  Board  et  al ., 
376 U. S. 492. The motion of petitioners to retax costs 
is granted. Mr . Justice  Goldberg  took no part in the 
consideration or decision of this motion. Jerry D. Anker 
for petitioners on the motion. Kenneth C. McGuiness 
for respondent Carrier Corporation in opposition.

No. 386. Federal  Power  Comm iss ion  v . Texaco  Inc . 
et  al ., ante, p. 33. The motion of Texaco Inc. for an 
order perfecting proper venue on remand is denied. 
Alfred C. DeCrane, Jr. and Paul F. Schlicher for movant.

No. 585. Mc Laughl in  et  al . v . Flori da . Appeal 
from the Supreme Court of Florida. (Probable jurisdic-
tion noted, ante, p. 914.) The motion of appellants to 
remove the case from the summary calendar is granted. 
Jack Greenberg for movants.

No. 801. Brotherhoo d of  Railway  & Steamshi p 
Clerks , Freight  Handlers , Expres s & Station  Em-
ploye s v. Unite d  Air  Lines , Inc . Certiorari, ante, p. 
903, to the United States Court of Appeals for the Sixth 
Circuit. The motion of the respondent to require certifi-
cation of additional parts of the record is granted. 
Mr . Justice  Goldberg  took no part in the consideration 
or decision of this motion. Stuart Bernstein for movant.

No. 1441, Misc. In  re  Owen s et  al . Motion for 
leave to file petition for writ of habeas corpus denied. 
David N. Fields for petitioners.



ORDERS. 975

377 U.S. June 15, 1964.

No. 1314, Misc. In re  Dis barment  of  Dolnick .
It having been reported to the Court that Stanley Dol-

nick, of Philadelphia, Commonwealth of Pennsylvania, 
has been disbarred from the practice of the law by the 
judgment of the Supreme Court of Pennsylvania, Eastern 
District, duly entered on the 4th day of April, 1964, and 
this Court by order of April 20, 1964, having suspended 
the said Stanley Dolnick from the practice of law in this 
Court and directed that a rule issue requiring him to 
show cause why he should not be disbarred;

And it appearing that the said rule was duly issued and 
served upon the respondent, and that the time within 
which to file a return to the rule has expired;

It  is  ordered  that the said Stanley Dolnick be, and he 
is hereby, disbarred and that his name be stricken from 
the roll of attorneys admitted to practice before the Bar 
of this Court.

No. 1357, Misc. Sostr e v. Desm ond , Chief  Judge , 
et  al . Motion for leave to file petition for writ of man-
damus denied. Petitioner pro se. Louis J. Lefkowitz, 
Attorney General of New York, Paxton Blair, Solicitor 
General, William D. Bresinhan, Assistant Attorney Gen-
eral, and Julius L. Sackman for respondents.

No. 1393, Misc. Baxstrom  v . Herold , State  Hos -
pi tal  Director ;

No. 1443, Misc. Tomlin  v . Bomar , Warden ; and
No. 1454, Misc. Ortega  v . Heinze , Warden . Mo-

tions for leave to file petitions for writs of habeas corpus 
denied.

No. 1431, Misc. Alle n  v . Unite d  States  Court  of  
Appeals  for  the  Sixth  Circui t  et  al . Motion for 
leave to file petition for writ of mandamus denied.
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Probable Jurisdiction Noted.
No. 941. Dombrowski  et  al . v . Pfi ster , Chairman , 

Joint  Legisla tive  Committee  on  Un -American  Activ -
ities  of  the  Louis iana  Legi sl atur e , et  al . Appeal 
from the United States District Court for the Eastern 
District of Louisiana. The motion of the National Law-
yers Guild for leave to file a brief, as amicus curiae, is 
granted. The motion of the American Civil Liberties 
Union et al. for leave to file a brief, as amici curiae, 
is granted. Probable jurisdiction noted. Mr . Just ice  
Black  took no part in the consideration or decision of 
this case. Arthur Kinoy, William M. Kunstler, Michael 
J. Kunstler, A. P. Tureaud and Leon Hubert for appel-
lants. Jack N. Rogers and Robert H. Reiter for the 
Joint Legislative Committee on Un-American Activities. 
Ernest Goodman and David Rein for National Lawyers 
Guild, as amicus curiae, in support of appellants. Louis 
Lusky and Melvin L. Wulf for American Civil Liberties 
Union et al., as amici curiae, in support of appellants. 
Jack P. F. Gremillion, Attorney General of Louisiana, 
and M. E. Culligan and John E. Jackson, Jr., Assistant 
Attorneys General, filed an objection and opposition to 
the motion of National Lawyers Guild. Reported below: 
227 F. Supp. 556.

Certiorari Granted. (See No. 553, Misc., 378 U. S. 127, 
and No. 1130, Misc., 378 U. S. 129.)

Certiorari Denied. (See also No. 13^5, Misc., 378 U. S. 
126.)

No. 1045. Goldfarb  v . Unite d  States . C. A. 6th 
Cir. Certiorari denied. Albert A. Goldfarb, petitioner 
pro se. Solicitor General Cox, Assistant Attorney Gen-
eral Oberdorfer and Joseph M. Howard for the United 
States. Reported below: 328 F. 2d 280.



ORDERS. 977

377 U.S. June 15, 1964.

No. 1018. New  Jers ey  v . Godfrey . C. A. 3d Cir. 
Certiorari denied. Norman Heine for petitioner. M. 
Gene Haeberle for respondent. Reported below: 327 F. 
2d 311.

No. 1030. Hoope r v . United  State s . Court of 
Claims. Certiorari denied. Oscar F. Irwin and William 
Hillyer for petitioner. Solicitor General Cox, Assistant 
Attorney General Douglas and Sherman L. Cohn for the 
United States. Reported below: ----Ct. Cl.----- , 326 F.
2d 982.

No. 1038. Galbreath  v . City  of  Chicago . Supreme 
Court of Illinois. Certiorari denied. Petitioner pro se. 
John C. Melaniphy for respondent. Reported below: 29 
Ill. 2d 136, 193 N. E. 2d 759.

No. 1042. Aronson  v . Mc Neill , State  Hospi tal  
Superi ntendent . Court of Appeals of New York. Cer-
tiorari denied. David N. Fields for petitioner. Louis J. 
Lefkowitz, Attorney General of New York, Paxton Blair, 
Solicitor General, and Joseph J. Rose, Assistant Attorney 
General, for respondent.

No. 1050. City  of  Detroit  et  al . v . General  Motors  
Corp . Supreme Court of Michigan. Certiorari denied. 
Vance G. Ingalls, Julius C. Pliskow, Aloysius J. Suchy and 
William F. Koney for petitioners. Robert E. McKean, 
Aloysius F. Power, Donald K. Barnes and Thomas J. 
Hughes for respondent. Reported below: 372 Mich. 234, 
126 N. W. 2d 108.

No. 1058. De Rieras  et  vir  v . Madero  et  al . Dis-
trict Court of Appeal of California, Second Appellate 
District. Certiorari denied. Reported below: 223 Cal. 
App. 2d 450, 35 Cal. Rptr. 782.
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No. 1052. Jones  v . Presi dent  & Direc tors  of  
Georget own  Colle ge , Inc . United States Court of 
Appeals for the District of Columbia Circuit. Certiorari 
denied. Bernard Margolins and Ralph H. Deckelbaum 
for petitioner. Edward Bennett Williams and Harold 
Ungar for respondent. Reported below: ----U. S. App.
D. C.---- , —, 331 F. 2d 1000, 1010.

No. 1054. Werli ng  et  ux . v . United  States . C. A. 
3d Cir. Certiorari denied. Hubert I. Teitelbaum for 
petitioners. Solicitor General Cox, Assistant Attorney 
General Oberdörfer, Joseph M. Howard and Burton 
Berkley for the United States. Reported below: 328 F. 
2d 992.

No. 1055. Heard  et  ux . v . Commi ss ioner  of  Inter -
nal  Revenue . C. A. 8th Cir. Certiorari denied. Henry 
C. Lowenhaupt and Owen T. Armstrong for petitioners. 
Solicitor General Cox, Assistant Attorney General Ober-
dörfer and Melva M. Graney for respondent. Reported 
below: 326 F. 2d 962.

No. 1056. Goldber g et  al . v . North  Caroli na . 
Supreme Court of North Carolina. Certiorari denied. 
Morris A. Shenker for petitioners. T. W. Bruton, 
Attorney General of North Carolina, and Harry W. 
McGalliard, Deputy Attorney General, for respondent. 
Reported below: 261 N. C. 181, 134 S. E. 2d 334.

No. 1059. Certai n  Intere sts  in  Prop erty  in  the  
Borough  of  Brooklyn , County  of  Kings , State  of  
New  York , et  al . v . United  States . C. A. 2d Cir. 
Certiorari denied. Bernard L. Bermant, George B. 
Kenner and Herbert Monte Levy for petitioners. Solic-
itor General Cox, Roger P. Marquis and Edmund B. 
Clark for the United States. Reported below: 326 F. 2d 
109.
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No. 1060. Chicago  Automobile  Trade  Ass n , et  al . 
v. Madden , Region al  Direct or , Thirteenth  Region , 
National  Labor  Rela tio ns  Board , et  al . C. A. 7th 
Cir. Certiorari denied. Frederick W. Turner, Jr. and 
Karl W. Grabemann for petitioners. Solicitor General 
Cox, Arnold Ordman, Dominick L. Manoli, Norton J. 
Come and Glen M. Bendixsen for respondents. Re-
ported below: 328 F. 2d 766.

No. 1064. Rees  et  al . v . Local  Union  No . 9, Inter -
national  Brotherhood  of  Electric al  Workers , AFL- 
CIO, et  al . C. A. 7th Cir. Certiorari denied. Peti-
tioners pro se. Bernard M. Mamet for respondents. 
Reported below: 327 F. 2d 627.

No. 1074. Brown  et  al . v . Brown , Admini strator , 
Employm ent  Securi ty  Divis ion , Depart ment  of  La -
bor  of  Louis iana , et  al . Supreme Court of Louisiana. 
Certiorari denied. A. P. Tureaud for petitioners. Jack 
P. F. Gremillion, Attorney General of Louisiana, for 
Brown, and Bascom D. Talley, Jr. and Richard F. Knight 
for Crown Zellerbach Corp., respondents. Reported 
below: 245 La. 639, 160 So. 2d 227.

No. 1088. De Sis to  v . United  States . C. A. 2d Cir. 
Certiorari denied. Frank Serri for petitioner. Solicitor 
General Cox, Assistant Attorney General Miller and 
Beatrice Rosenberg for the United States. Reported 
below: 329 F. 2d 929.

No. 1113. Smith  et  al . v . Virgin  Isla nds  et  al . 
C. A. 3d Cir. Certiorari denied. Warren H. Young and 
John D. Marsh for petitioners. Francisco Corneiro, 
Attorney General of the Virgin Islands, and James E. 
Nickerson for respondents. Reported below: 329 F. 2d 
135.



980 OCTOBER TERM, 1963.

June 15, 1964. 377 U.S.

No. 1116. Railroad  Yardmas ters  of  Ameri ca , AFL- 
CIO, v. St . Loui s , San  Francisco  & Texas  Railw ay  
Co. C. A. 5th Cir. Certiorari denied. Charles J. Mor-
ris for petitioner. Ernest D. Grinnell, Jr., Paul R. 
Moody and John H. Pickering for respondent. Reported 
below: 328 F. 2d 749.

No. 1143. J. B. Michael  & Co., Inc ., v . Powers . 
C. A. 6th Cir. Certiorari denied. Longstreet Heiskell 
for petitioner. Thomas R. Prewitt for respondent. 
Reported below: 329 F. 2d 674.

No. 1149. Young  v . United  States . C. A. 10th Cir. 
Certiorari denied. Reported below: 329 F. 2d 316.

No. 608. Neeri ng  v . Flori da . Motion to strike por-
tions of respondent’s brief denied. Petition for writ of 
certiorari to the Supreme Court of Florida denied. 
Mr . Just ice  Douglas  is of the opinion that certiorari 
should be granted. Luke G. Galant for petitioner. 
James W. Kynes, Attorney General of Florida, and James 
G. Mahorner, Assistant Attorney General, for respondent. 
Reported below: 155 So. 2d 874.

No. 1043. Bennett  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Mr . Just ice  White  took no part in 
the consideration or decision of this petition. Stanley M. 
Rosenblum and Merle L. Silverstein for petitioner. So-
licitor General Cox, Assistant Attorney General Miller, 
Beatrice Rosenberg and Richard W. Schmude for the 
United States. Reported below: 329 F. 2d 209.

No. 1153, Misc. Davis  v . United  States . C. A. 10th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Marshall, Har-
old H. Greene and Howard A. Glickstein for the United 
States. Reported below: 323 F. 2d 672.
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No. 1067. Amalg amat ed  Clothi ng  Worker s of  
America , AFL-CIO, et  al . v . Local  1441, Retail  Cler ks  
Intern ation al  Assn ., AFL-CIO, et  al . United States 
Court of Appeals for the District of Columbia Circuit. 
Certiorari denied. Mr . Justice  Goldberg  took no part 
in the consideration or decision of this petition. Jacob 
Sheinkman for petitioners. $. G. Lippman and Tim L. 
Bornstein for respondents. Solicitor General Cox, Arnold 
Ordman, Dominick L. Manoli and Norton J. Come filed 
a memorandum for the National Labor Relations Board. 
Reported below: 117 U. S. App. D. C. 120, 326 F. 2d 663.

No. 1133, Misc. Berry  v . Warden , Queens  House  
of  Detention . C. A. 2d Cir. Certiorari denied.

No. 1337, Misc. Willi ams  v . Anderson , Jail  Super -
intendent . United States Court of Appeals for the 
District of Columbia Circuit. Certiorari denied. Peti-
tioner pro se. Solicitor General Cox, Assistant Attorney 
General Marshall and Harold H. Greene for respondent.

No. 1232, Misc. Brown  v . New  York . Appellate 
Division, Supreme Court of New York, Second Judicial 
Department. Certiorari denied.

No. 1280, Misc. Lips comb  v . Kennedy , Attorney  
General , et  al . C. A. 7th Cir. Certiorari denied. 
Petitioner pro se. Solicitor General Cox, Assistant At-
torney General Marshall, Harold H. Greene and Gerald 
P. Choppin for respondents.

No. 1289, Misc. Brown  v . New  Jersey . Supreme 
Court of New Jersey. Certiorari denied. Reported 
below: 41 N. J. 590, 198 A. 2d 441.

No. 1298, Misc. Kempins ki  v . United  States . Court 
of Claims. Certiorari denied. Reported below: ---- Ct.
Cl.---- ,---- F. 2d----- .

729-256 0-65-59
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No. 1140, Misc. Cross  v . United  States . C. A. 2d 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Cox, Assistant Attorney General Miller, Beatrice 
Rosenberg and Julia P. Cooper for the United States.

No. 1299, Misc. Perra  v . Minn esota . Supreme 
Court of Minnesota. Certiorari denied.

No. 1305, Misc. Glazew ski  v . Sigafo os  et  al . Su-
preme Court of New Jersey. Certiorari denied.

No. 1311, Misc. Smythe  v . Rundle , Warden . Su-
preme Court of Pennsylvania. Certiorari denied.

No. 1330, Misc. Banker  v . Maroney , Correctional  
Superi ntendent . C. A. 3d Cir. Certiorari denied.

No. 1332, Misc. Puntu ri  v. Russell , Correctional  
Superint endent . C. A. 3d Cir. Certiorari denied.

No. 1338, Misc. Hall  v . Maryland . Court of Ap-
peals of Maryland. Certiorari denied. Reported below: 
233 Md. 378, 196 A. 2d 874.

No. 1339, Misc. Colli ns  v . Randolph , Warden . 
C. A. 7th Cir. Certiorari denied.

No. 1340, Misc. Ramse y v . Boles , Warden . Su-
preme Court of Appeals of West Virginia. Certiorari 
denied.

No. 1342, Misc. Burton  v . Thomas , Warden . Court 
of Appeals of Kentucky. Certiorari denied. Reported 
below: 377 S. W. 2d 155.

No. 1341, Misc. Pryor  v . Thomas , Warden . Court 
of Appeals of Kentucky. Certiorari denied. Reported 
below: 377 S. W. 2d 156.
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No. 1377, Misc. Toth  v . California . District Court 
of Appeal of California, First Appellate District. Cer-
tiorari denied.

No. 1351, Misc. Floyd  v . New  York . Appellate 
Division, Supreme Court of New York, Second Judicial 
Department. Certiorari denied.

No. 1359, Misc. Glass  v . United  Stat es . C. A. 7th 
Cir. Certiorari denied. Petitioner pro se. Solicitor Gen-
eral Cox, Assistant Attorney General Miller, Beatrice 
Rosenberg and Robert G. Maysack for the United States. 
Reported below: 328 F. 2d 754.

No. 1360, Misc. Jackson  v . New  York . Appellate 
Division, Supreme Court of New York, Third Judicial 
Department. Certiorari denied. Thomas W. Brown for 
petitioner.

No. 1366, Misc. Brunje s v . United  States . C. A. 
7th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Miller, Beatrice 
Rosenberg and Jerome M. Feit for the United States. 
Reported below: 329 F. 2d 339.

No. 714, Misc. Trinta  et  al . v . Supe rior  Court  of  
Puerto  Rico  et  al . Supreme Court of Puerto Rico. 
Certiorari denied. Mr . Justic e Douglas  is of the 
opinion that certiorari should be granted. Vicente 
Geigel Polanco for petitioners. Fernando Ruiz-Suria 
for respondents. Solicitor General Cox, Charles Dona-
hue, Bessie Margolin and Robert E. Nagle filed a 
memorandum for the United States, as amicus curiae. 
Reported below: ---- P. R.----- .

No. 1384, Misc. Mc Kinney  v . Boles , Warden . 
Supreme Court of Appeals of West Virginia. Certiorari 
denied.
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No. 1354, Mise. Fost er  v . Indiana  et  al . C. A. 7th 
Cir. Certiorari denied.

No. 1395, Mise. In  re  Henig  et  al . C. A. 3d Cir. 
Certiorari denied.

No. 1322, Mise. Johnso n  et  al . v . Yeager , Prison  
Keep er . C. A. 3d Cir. Certiorari denied. Mr . Jus -
tice  Douglas  is of the opinion that certiorari should 
be granted. Curtis R. Reitz, Stanford Shmukler and 
M. Gene Haeberle for petitioners. Norman Heine for 
respondent. Reported below: 327 F. 2d 311.

No. 1238, Mise. Levy  v . Macy  et  al ., Commi s -
si oners , U. S. Civi l  Service  Commiss ion . Petition for 
writ of certiorari to the United States Court of Appeals 
for the District of Columbia Circuit and for other relief 
denied. Petitioner pro se. Solicitor General Cox for 
respondents.

Rehearing Denied.

No. 292. Miss ouri  Pacif ic  Railr oad  Co . v . Elmore  
& Stahl , ante, p. 134;

No. 386. Federal  Powe r  Comm iss ion  v . Texaco  Inc . 
et  al ., ante, p. 33;

No. 387. Pan  American  Petroleum  Corp . v . Fed -
eral  Power  Commis si on , ante, p. 922;

No. 969. Bryant  et  al . v . Moore  et  al ., ante, p. 933;
No. 977. Penns ylvani a  Public  Uti li ty  Commis -

sion  v. Jones  Motor  Co ., Inc ., ante, p. 217;
No. 850, Mise. Cunning ham  v . United  Stat es , 376 

U. S. 924;
No. 1082, Mise. Hersh  v . Securitie s  and  Exchange  

Commiss ion , ante, p. 937; and
No. 1189, Mise. Tans imor e v . United  States , ante, 

p. 942. Petitions for rehearing denied.
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No. 938. Lewi s , Circui t  Clerk  and  Regis trar  of  
Elect ions , v . Kennedy , Attorney  General , ante, p. 
932. Motion to dispense with printing the petition 
granted. Petition for rehearing denied.

June  17, 1964.
Dismissal Under Rule 60.

No. 1184. Austi n  Maile rs  Union  No . 136 v. News -
pap ers , Inc . On petition for writ of certiorari to the 
United States Court of Appeals for the Fifth Circuit. 
Petition dismissed pursuant to Rule 60 of the Rules of 
this Court. Harold G. Kennedy for petitioner. Re-
ported below: 329 F. 2d 312.

June  19, 1964.
Certiorari Denied.

No. 1532, Misc. Anderson  et  vir  v . Raleigh  Fit - 
kin -Paul  Morgan  Memoria l  Hospi tal  et  al . Su-
preme Court of New Jersey. Certiorari denied. Mr . 
Justice  Douglas  is of the opinion that certiorari should 
be granted. Bernard Margolins and Ralph H. Deckel- 
baum for petitioners. Reported below: 42 N. J. 421, 
201 A. 2d 537.

June  22, 1964.
Miscellaneous Orders.

No. 556. United  Mine  Workers  of  Amer ica  v . 
White  Oak  Coal  Co ., Inc . (Petition for writ of certio-
rari to the United States Court of Appeals for the Sixth 
Circuit denied, 375 U. S. 966.) The respondent is 
requested to file a response to the petition for rehearing.

No. 1125, Misc. In  re  Stout . Motion for leave to 
file petition for writ of mandamus denied and petitioner 
granted 60 days from the expiration of the statutory time 
within which to file a petition for writ of certiorari.
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No. 1468, Mise. Lee  v . Beto , Corrections  Direct or . 
Motion for leave to file petition for writ of habeas corpus 
denied.

Nos. 735 and 934. Cox v. Louisiana . Appeals from 
the Supreme Court of Louisiana. (Probable jurisdiction 
noted, ante, p. 921.) The motion of the appellant for 
leave to proceed further herein in forma pauperis is 
granted. It is ordered that the printing of the records 
be dispensed with. Carl Rachlin on the motion.

No. 1101, Mise. Mc Neer  v . Heinze , Warden . Mo-
tion for leave to file petition for writ of habeas corpus 
denied. Petitioner pro se. Stanley Mosk, Attorney 
General of California, and Doris H. Maier, Assistant 
Attorney General, for respondent.

No. 5, Original. United  States  v . California . The 
joint motion to set this case down for oral argument on 
the exceptions to the report of the Special Master is 
granted and two hours are allotted to each side for that 
purpose. The  Chief  Just ice  and Mr . Just ice  Clark  
took no part in the consideration or decision of this 
motion. Solicitor General Cox for the United States. 
Stanley Mosk, Attorney General of California, for defend-
ant. [For earlier orders herein, see 375 U. S. 927, 990 ; 
ante, p. 926.]

No. 400. Garris on  v . Louisiana . Appeal from the 
Supreme Court of Louisiana. (Probable jurisdiction 
noted, 375 U. S. 900.) Argued April 22, 1964. This case 
is restored to the calendar for reargument. Eberhard P. 
Deutsch argued the cause for appellant. With him on 
the briefs was René H. Himel, Jr. Jack P. F. Gremillion, 
Attorney General of Louisiana, argued the cause for 
appellee. With him on the briefs were M. E. Culligan 
and John E. Jackson, Jr., Assistant Attorneys General. 
Reported below: 244 La. 787, 154 So. 2d 400.
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No. 985, Misc. Herb  v . Wainwri ght , Correc tions  
Director . Motion for leave to file petition for writ of 
mandamus denied. Petitioner pro se. James W. Kynes, 
Attorney General of Florida, and George R. Georgieff, 
Assistant Attorney General, for respondent.

No. 1361, Misc. Georgia  v . Tutt le , Chief  Judge , 
U. S. Court  of  Appe als , et  al . Motion of Congress 
of Racial Equality, Inc., et al. for leave to file a brief, 
as amici curiae, granted. Motion for leave to file peti-
tion for writ of prohibition and/or mandamus denied. 
Eugene Cook, Attorney General of Georgia, Albert Sid-
ney Johnson, Assistant Attorney General, and J. Robert 
Sparks for petitioner. Donald L. Hollowell and Jack 
Greenberg for Rachel et al., respondents. William M. 
Kunstler, Arthur Kinoy, Nils R. Douglas, Robert F. Col-
lins, Carl Rachlin, Floyd B. McKissick and Michael J. 
Kunstler for Congress of Racial Equality, Inc., et al., as 
amici curiae, in opposition.

Probable Jurisdiction Noted.
No. 1073. Louis iana  et  al . v . United  States . Ap-

peal from the United States District Court for the Eastern 
District of Louisiana. Probable jurisdiction noted. Jack 
P. F. Gremillion, Attorney General of Louisiana, Carroll 
Buck, First Assistant Attorney General, and Harry J. 
Kron, Jr., Assistant Attorney General, for appellants. 
Solicitor General Cox, Assistant Attorney General Mar-
shall, Harold H. Greene and David Rubin for the United 
States. Reported below: 225 F. Supp. 353.

No. 1087. Free dman  v . Maryla nd . Appeal from 
the Court of Appeals of Maryland. Probable jurisdic-
tion noted. Felix J. Bilgrey, Richard C. Whiteford and 
Louis H. Pollak for appellant. Thomas B. Finan, Attor-
ney General of Maryland, and Robert F. Sweeney, Assist-
ant Attorney General, for appellee. Reported below: 233 
Md. 498, 197 A. 2d 232.
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No. 1097. United  States  v . Miss iss ipp i et  al . Ap-
peal from the United States District Court for the 
Southern District of Mississippi. Probable jurisdiction 
noted. Solicitor General Cox, Assistant Attorney Gen-
eral Marshall, Louis F. Claiborne, Harold H. Greene and 
Howard A. Glickstein for the United States. Joe T. Pat-
terson, Attorney General of Mississippi, Dugas Shands, 
Assistant Attorney General, P. M. Stockett and Charles 
Clark, Special Assistant Attorneys General, and Aubrey 
Bell, for appellees. Reported below: 229 F. Supp. 925.

Certiorari Granted. (See also No. 4, 378 U. S. 548; No. 5, 
378 U. S. 587; No. 8, 378 U. S. 551; No. 246, 378 
U. S. 576; No. 718, 378 U. S. 577; No. 761, 378 U. S. 
550; No. 14, Misc., 378 U. S. 582; No. 57, Misc., 378 
U. S. 552; No. 298, Misc., 378 U. S. 566; No. 396, 
Misc., 378 U. S. 567; No. 682, Misc., 378 U. S. 568; 
No. 729, Misc., 378 U. S. 569; No. 893, Misc., 378 
U. S. 570; No. 900, Misc., 378 U. S. 562; No. 915, 
Misc., 378 U. S. 584; No. 930, Misc., 378 U. S. 571; 
No. 934, Misc., 378 U. S. 586; No. 963, Misc., 378 
U. S. 572; No. 994, Misc., 378 U. S. 573; No. 1011, 
Misc., 378 U. S. 549; No. 1017, Misc., 378 U. S. 544; 
No. 1050, Misc., 378 U. S. 589; No. 1078, Misc., 378 
U. S. 574; No. 1117, Misc., 378 U. S. 575; No. 1134, 
Misc., 378 U. S. 546; and No. 1173, Misc., 378 U. S. 
585.)

No. 105. Hamm  v . City  of  Rock  Hill . Supreme 
Court of South Carolina. Certiorari granted. Jack 
Greenberg, Constance Baker Motley, James M. Nabrit 
III, Matthew J. Perry, Lincoln C. Jenkins, Jr., Donald 
James Sampson and Willie T. Smith, Jr. for petitioner. 
Daniel R. McLeod, Attorney General of South Carolina, 
and Everett N. Brandon, Assistant Attorney General, 
for respondent. Reported below: 241 S. C. 420, 128 S. E. 
2d 907.
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No. 432. Lupper  et  al . v . Arkan sas . Supreme Court 
of Arkansas. Certiorari granted. Jack Greenberg, Con-
stance Baker Motley, James M. Nabrit III and Wiley A. 
Branton for petitioners. Bruce Bennett, Attorney Gen-
eral of Arkansas, and Jack L. Lessenberry, Assistant At-
torney General, for respondent. Reported below: 236 
Ark. 596, 367 S. W. 2d 750.

No. 869. Stanford  v . Texas . 57th Judicial District 
Court of Texas. Certiorari granted. Maury Maverick, 
Jr., John J. McAvoy and Melvin L. Wulf for petitioner. 
Waggoner Carr, Attorney General of Texas, Howard M. 
Fender and Lonny F. Zwiener, Assistant Attorneys Gen-
eral, and James E. Barlow for respondent.

No. 782. United  States  v . Ventresca . C. A. 1st Cir. 
Certiorari granted. Solicitor General Cox, Assistant At-
torney General Miller and Beatrice Rosenberg for the 
United States. Edward C. Maher and Matthew R. 
McCann for respondent. Reported below: 324 F. 2d 864.

No. 1068. Veterans  of  the  Abraham  Lincoln  Bri -
gade  v. Subvers ive  Acti viti es  Control  Board . United 
States Court of Appeals for the District of Columbia Cir-
cuit. Certiorari granted. Leonard B. Boudin, Victor 
Rabinowitz and David Rein for petitioner. Solicitor 
General Cox for respondent. Reported below: 117 U. S. 
App. D. C. 404, 331 F. 2d 64.

No. 700, Misc. Griff in  v . California . Motion for 
leave to proceed in forma pauperis and petition for writ 
of certiorari to the Supreme Court of California granted. 
Case transferred to the appellate docket. Morris Lavine 
for petitioner. Reported below: 60 Cal. 2d 182, 383 P. 
2d 432.
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Certiorari Denied. (See also No. 330, 378 U. S. 578; No. 
706, 378 U. S. 557; No. 853, 378 U. S. 558; No. 10^8, 
378 U. S. 581; and No. 699, Misc., 378 U. S. 582.)

No. 24. Beadle  et  al . v . Scholle  et  al . Supreme 
Court of Michigan. Certiorari denied. Edmund E. 
Shepherd, Whitney North Seymour and Jerome H. Kern 
for petitioners. Frank J. Kelley, Attorney General of 
Michigan, and Eugene Krasicky, Solicitor General, for 
Hare; and Theodore Sachs for Scholle, respondents. 
Reported below: 367 Mich. 176, 116 N. W. 2d 350.

Nos. 379 and 380. Pan -Ameri can  Life  Insurance  
Co. v. Lorid o . Supreme Court of Florida, and District 
Court of Appeal of Florida, Third District. Certiorari 
denied. James A. Dixon and Sam Daniels for petitioner. 
Mortimer Fried for respondent. Solicitor General Cox 
filed a memorandum for the United States. Reported 
below: 154 So. 2d 200.

No. 553. Finch  et  al . v . Calif ornia . Supreme 
Court of California. Certiorari denied. Petitioners pro 
se. Stanley Mosk, Attorney General of California, Wil-
liam E. James, Assistant Attorney General, and Norman 
H. Sokolow, Deputy Attorney General, for respondent.

No. 673. Pan -American  Life  Insurance  Co . v . 
Recio . District Court of Appeal of Florida, Third Dis-
trict. Certiorari denied. James A. Dixon and Sam 
Daniels for petitioner. Wesley G. Carey for respondent. 
Reported below: 154 So. 2d 197.

No. 1061. Santana  v . Unite d  States . C. A. 1st Cir. 
Certiorari denied. Francisco Ponsa Feliu for petitioner. 
Solicitor General Cox, Assistant Attorney General Miller, 
Beatrice Rosenberg and Ronald L. Gainer for the United 
States. Reported below: 329 F. 2d 854.
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No. 930. Sanapaw  et  al . v . Wisc ons in . Supreme 
Court of Wisconsin. Certiorari denied. John W. Cra- 
gun, Charles A. Hobbs and Richard A. Baenen for peti-
tioners. George Thompson, Attorney General of Wis-
consin, and Harold H. Persons, Assistant Attorney 
General, for respondent. Solicitor General Cox, Frank 
Goodman and Roger P. Marquis filed a memorandum for 
the United States. Reported below: 21 Wis. 2d 377, 124 
N. W. 2d 41.

No. 951. Carpe nters  Local  Union  No . 345, United  
Brothe rhood  of  Carpe nters  & Joiners  of  America , 
et  al . v. Rubin , doing  busi ness  as  How ard  Rubin  & Co. 
Chancery Court of Shelby County, Tennessee. Certiorari 
denied. Anthony J. Sabella for petitioners. Irving 
Strauch for respondent.

No. 1057. Eisenh ower , alias  Andre , ali as  Ford , v . 
Unite d  States . C. A. 2d Cir. Certiorari denied. War-
ren E. Magee for petitioner. Solicitor General Cox for 
the United States. Reported below: 327 F. 2d 663.

No. 1063. Northern  v . United  States . C. A. 6th 
Cir. Certiorari denied. John Jay Hooker, Jr. and James 
C. Kirby, Jr. for petitioner. Solicitor General Cox, 
Assistant Attorney General Oberdorfer, Joseph M. How-
ard and John M. Brant for the United States. Reported 
below: 329 F. 2d 794.

No. 1077. Walla ce  v . Grono us ki , Postmaster  Gen -
eral , et  al . United States Court of Appeals for the Dis-
trict of Columbia Circuit. Certiorari denied. Robert C. 
Handwork and Sherman C. Shelton for petitioner. Solic-
itor General Cox, Assistant Attorney General Douglas 
and Sherman L. Cohn for respondents. Reported below: 
117 U. S. App. D. C. 264, 328 F. 2d 565.
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No. 1062. Bullard  v . Flori da . District Court of 
Appeal of Florida, First District, and Supreme Court of 
Florida. Certiorari denied. Leo L. Foster and W. Dex-
ter Douglass for petitioner. Reported below: See 151 So. 
2d 343.

No. 1070. Marcell o  v . United  States . C. A. 5th 
Cir. Certiorari denied. Jack Wasserman, David Car-
liner, Michel A. Maroun and G. Wray Gill for petitioner. 
Solicitor General Cox, Assistant Attorney General Miller, 
Beatrice Rosenberg and Sidney M. Glazer for the United 
States. Reported below: 328 F. 2d 961.

No. 1065. Prucha  et  al . v . Weis s  et  al . Court of 
Appeals of Maryland. Certiorari denied. Clayton A. 
Dietrich for petitioners. Reported below: 233 Md. 479, 
197 A. 2d 253.

No. 1081. Waltham  Precis ion  Instrument  Co ., 
Inc ., et  al . v . Federal  Trade  Comm iss ion . C. A. 7th 
Cir. Certiorari denied. B. Paul Noble for petitioners. 
Solicitor General Cox, Assistant Attorney General Orrick, 
Robert B. Hummel, Irwin A. Seibel and James Mcl. 
Henderson for respondent. Reported below: 327 F. 2d 
427.

No. 1082. Krognes s et  al . v . Oregon . Supreme 
Court of Oregon. Certiorari denied. Howard R. Lon-
ergan for petitioners. George H. Corey for respondent. 
Reported below:---- Ore.----- , 388 P. 2d 120.

No. 1084. Mugnola  et  al . v . United  State s . C. A. 
2d Cir. Certiorari denied. Jerome Lewis for petitioners. 
Solicitor General Cox, Assistant Attorney General Miller, 
Beatrice Rosenberg and Kirby W. Patterson for the 
United States. Reported below: 328 F. 2d 460.
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No. 1085. Parness  v . United  Stat es . C. A. 3d Cir. 
Certiorari denied. Seymour Kleinman for petitioner. 
Solicitor General Cox, Assistant Attorney General Miller 
and Beatrice Rosenberg for the United States.

No. 1089. Babson  v . United  States . C. A. 9th 
Cir. Certiorari denied. James W. Heyer for petitioner. 
Solicitor General Cox, Assistant Attorney General Miller, 
Beatrice Rosenberg and Jerome M. Feit for the United 
States. Reported below: 330 F. 2d 662.

No. 1090. Blum  v . United  States . C. A. 2d Cir. 
Certiorari denied. Benjamin Siet for petitioner. Solic-
itor General Cox, Assistant Attorney General Miller, 
Beatrice Rosenberg and Jerome Nelson for the United 
States. Reported below: 329 F. 2d 49.

No. 1094. Hamm  et  vir  v . Commi ssione r  of  In -
ternal  Reve nue . C. A. 8th Cir. Certiorari denied. 
Joseph A. Maun for petitioners. Solicitor General Cox, 
Assistant Attorney General Ober dorfer and John B. 
Jones, Jr. for respondent. Reported below: 325 F. 2d 
934.

No. 1095. Tidew ater  Oil  Co . v . Lessi g . C. A. 9th 
Cir. Certiorari denied. Moses Lasky for petitioner. 
Maxwell Keith for respondent. Reported below: 327 F. 
2d 459.

No. 1102. Houston  Maritime  Ass ocia tion , Inc ., et  
al . v. National  Labor  Relati ons  Board . United States 
Court of Appeals for the District of Columbia Circuit. 
Certiorari denied. Robert Eikel for petitioners. Solic-
itor General Cox, Arnold Ordman, Dominick L. Manoli 
and Norton J. Come for respondent. Reported below: 
117 U. S. App. D. C. 304, 329 F. 2d 259.
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No. 1104. Realis t , Incorporate d , v . National  Labor  
Rela tio ns  Board . C. A. 7th Cir. Certiorari denied. 
Herbert P. Wiedemann for petitioner. Solicitor General 
Cox, Arnold Ordman, Dominick L. Manoli and Norton J. 
Come for respondent. Reported below: 328 F. 2d 840.

No. 1187. Rutherford  v . United  Stat es . C. A. 2d 
Cir. Certiorari denied. Frank Serri for petitioner. 
Reported below: 332 F. 2d 444.

No. 15. Ford  et  al . v . Tenness ee . Supreme Court 
of Tennessee, Middle Division. Certiorari denied. Mr . 
Justic e  Douglas  is of the opinion that certiorari should 
be granted. Jack Greenberg, James M. Nabrit III and 
Derrick A. Bell, Jr. for petitioners. George F. McCun-
less, Attorney General of Tennessee, and Walker T. Tip-
ton, Assistant Attorney General, for respondent. Re-
ported below: 210 Tenn. 105, 355 S. W. 2d 102, 356 S. W. 
2d 726.

No. 95. Wil li ams on  v . California . District Court 
of Appeal of California, Second Appellate District. Cer-
tiorari denied. Mr . Justice  Douglas  is of the opinion 
that certiorari should be granted. Stanley Fleishman 
and Sam Rosenwein for petitioner. A. L. Wirin and 
Fred Okrand for American Civil Liberties Union of 
Southern California, as amicus curiae, in support of the 
petition. Reported below: 207 Cal. App. 2d 839, 24 Cal. 
Rptr. 734.

No. 99. Wenzle r  et  al . v . Calif ornia . Appellate 
Department, Superior Court of California, County of Los 
Angeles. Certiorari denied. Mr . Justic e  Douglas  is of 
the opinion that certiorari should be granted. Stanley 
Fleishman and Sam Rosenwein for petitioners. Byron 
B. Gentry for respondent.



BERTMAN v. J. A. KIRSCH CO. 995

Bla ck , J., dissenting.

No. 1035. Bertma n , doing  busines s as  Bertm an  
Food  Products , v . J. A. Kirs ch  Co . C. A. 2d Cir. 
Certiorari denied. Leonard Feldman for petitioner. 
Richard J. Burke and Myron L. Shapiro for respondent.

Mr . Justic e  Black , with whom Mr. Just ice  Douglas  
and Mr . Justi ce  Goldberg  join, dissenting from the 
denial of certiorari.

The United States contracted with Bertman, the peti-
tioner here, for the delivery of imported tomato paste. 
Bertman in turn contracted with J. A. Kirsch Co. to sup-
ply the paste. After the United States had taken de-
livery, it claimed that the paste was spoiled, and it sued 
Bertman for breach of contract. In addition to defend-
ing against the Government’s claims, Bertman brought 
Kirsch in as a defendant, claiming that if the paste was 
defective then the blame rested on Kirsch and that if the 
Government recovered against Bertman he in turn was 
entitled to recover against Kirsch. After a trial in the 
United States District Court, the jury found that the 
paste was not defective, and the court entered judgment 
holding Bertman not liable. Since Bertman owed the 
Government nothing, naturally Kirsch owed Bertman 
nothing, and judgment was entered holding that Bertman 
should recover nothing from Kirsch. Under 28 U. S. C. 
§ 2107 and Fed. Rules Civ. Proc. 73, a party aggrieved 
by a judgment of this kind has sixty days in which to 
appeal. In this case the only party which stood to lose 
by the judgments when entered was the United States. 
At some time on the 60th day it filed a notice of appeal 
with the clerk of the court. At the moment this appeal 
was filed, Bertman once again was subject to the danger 
of liability which had originally caused him to bring 
Kirsch into the suit as a defendant. The natural defen-
sive step for Bertman to take then was to file a notice 
of appeal against Kirsch, but notice of the Government’s 
appeal was not served on Bertman until after the 60
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days had passed—too late, both courts below held, for 
Bertman to take his appeal. Thus, even though Bert-
man’s ability to protect himself against paying for an-
other man’s wrong depended on his having notice of the 
Government’s appeal just as much as it depended on his 
having notice when he was sued in the first place, neither 
the statutes nor the rules required that he have notice 
in time to file his own appeal.

I am aware of the argument that an able, alert, ever- 
diligent lawyer could have, had he tried hard enough, 
discovered that the Government had appealed—even in 
the closing hours of the sixtieth day. I do not doubt that 
had Bertman’s counsel been Superman, his X-ray eyes 
would have told him that a notice of appeal was being 
filed blocks away in the courthouse, or had he been a 
lawyer with no clients but Bertman he could have spent 
the sixtieth day hovering at the clerk’s office to see whether 
the Government would file a notice of appeal. But Bert-
man’s counsel (so far as the record shows) is not Super-
man, nor should the law expect him to be. The record is 
barren of any suggestion that he fell short of the stand-
ards generally expected of a capable lawyer. He relied, 
as lawyers in our system of jurisprudence are entitled 
to do, on the principle expressed by Daniel Webster when 
he said that due process means a law which “hears before 
it condemns.” A chance to be heard, of course, requires 
notice. Bertman had no notice of the Government’s 
appeal in time to file his own appeal. A system of ap-
peals which fails to give this notice, whether by statute 
or rule, fails to provide the most elemental requirement 
of due process. The only construction of this rule con-
sistent with due process and with the purpose of the Civil 
Rules to secure the “just . . . determination of every 
action”* would therefore be to hold that Bertman’s filing 
within a reasonable time after notice was timely. Cf. 
Fallen v. United States, 378 U. S. 139.

*Fed. Rules Civ. Proc. 1.
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No. 1110. Pan -American  Life  Insuranc e Co . v . 
Theye  y  Ajuria . Supreme Court of Louisiana. Cer-
tiorari denied. James A. Dixon and Sam Daniels for 
petitioner. Leon Sarpy for respondent. Reported below: 
245 La. 755, 161 So. 2d 70.

No. 1188. Meri no  v . Unite d  States  Marshal . C. A. 
9th Cir. Certiorari denied. A. Kenneth Pye, Michael 
J. Stack, Jr. and Peter J. Hughes for petitioner. Solic-
itor General Cox for respondent. Reported below: 326 
F. 2d 5.

No. 1069. Fatemi  et  al . v . United  Stat es . Motion 
to dispense with printing the petition for writ of certio- 
tiorari granted. Petition for writ of certiorari to the 
United States Court of Appeals for the District of Colum-
bia Circuit denied. Lawrence C. Moore for petitioners. 
Solicitor General Cox, Assistant Attorney General Miller, 
Beatrice Rosenberg and Sidney M. Glazer for the United 
States. Reported below: ---- U. S. App. D. C.----- ,----
F. 2d---- .

No. 1071. Shenand oah  Valle y  Broadcast ing , Inc ., 
et  al . v. Ameri can  Society  of  Compos ers , Authors  & 
Publi sher s . Motion to use portions of the record in 
No. 323, October Term, 1963, granted. Petition for writ of 
certiorari to the United States Court of Appeals for the 
Second Circuit denied. Ralstone R. Irvine and Walter 
R. Mansfield for petitioners. Arthur H. Dean, William 
Piel, Jr., Herman Finkelstein and Lloyd N. Cutler for 
respondent. Reported below: 331 F. 2d 117.

No. 323, Misc. Mee  v . Unite d  States . C. A. 8th Cir. 
Certiorari denied. Petitioner pro se. Solicitor General 
Cox, Assistant Attorney General Miller, Beatrice Rosen-
berg and Julia P. Cooper for the United States. Reported 
below: 316 F. 2d 467.



998 OCTOBER TERM, 1963.

June 22, 1964. 377 U. S.

No. 1109. La Vallee , Warden , et  al . v . Durocher  
et  al . Motion of respondents for leave to proceed in 
forma pauperis granted. Petition for writ of certiorari 
to the United States Court of Appeals for the Second Cir-
cuit denied. Louis J. Lefkowitz, Attorney General of 
New York, Samuel A. Hirshowitz, First Assistant Attor-
ney General, and Ronald J. Offenkrantz and Barry 
Mahoney, Assistant Attorneys General, for petitioners. 
Leon B. Polsky for respondents. Reported below: 330 
F. 2d 303.

Mr . Justice  Harl an , dissenting.
I believe that the issue in this case has an importance 

which justifies departure from my usual practice of not 
noting a dissent to a denial of certiorari with which I do 
not agree. The issue is whether this Court’s holding in 
Gideon v. Wainwright, 372 U. S. 335, is required to be 
given retroactive effect. That question; which is of 
continuing concern in the administration of criminal jus-
tice in a substantial number of States, deserves plenary 
consideration by this Court, which it has not yet had. 
See my dissenting opinion in Pickelsimer v. Wainwright, 
375 U. S. 2, 3.

I would grant certiorari and set the case for argument.

No. 1214. Schenker  et  al . v . E. I. du Pont  de  
Nemours  & Co., Inc ., et  al . C. A. 2d Cir. Certiorari 
denied. Mr . Just ice  Harlan  and Mr . Justice  White  
took no part in the consideration or decision of this peti-
tion. David Schenker, pro se, for petitioners. John E. 
F. Wood, Philip C. Scott and Malcolm H. Bell for re-
spondents. Reported below: 329 F. 2d 77.

No. 914, Mise. Hill  v . New  York . Court of Appeals 
of New York. Certiorari denied. Petitioner pro se. 
Frank S. Hogan and H. Richard Uviller for respondent. 
Reported below : 13 N. Y. 2d 842, 192 N. E. 2d 232.
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No. 1083. Burt  v . City  of  Palm  Springs , Cali -
fornia . Motion to dispense with printing the petition 
for writ of certiorari granted. Petition for writ of certio-
rari to the District Court of Appeal of California, Fourth 
Appellate District, denied. Reported below: 224 Cal. 
App. 2d 122, 36 Cal. Rptr. 422.

No. 641, Misc. Morris  v . Rouso s . C. A. 10th Cir. 
Certiorari denied.

No. 1179, Misc. Fishe r  v . United  States ; and
No. 1180, Misc. Lindq uis t  v . United  States . C. A. 

8th Cir. Certiorari denied. John S. Connolly for peti-
tioners. Solicitor General Cox, Assistant Attorney Gen-
eral Miller, Beatrice Rosenberg and Ronald L. Gainer for 
the United States. Reported below: 324 F. 2d 775.

No. 574, Misc. Lee  v . Florida . District Court of 
Appeal of Florida, First District. Certiorari denied. 
Howard W. Dixon for petitioner. Richard W. Ervin, 
Attorney General of Florida, and James G. Mahorner, 
Assistant Attorney General, for respondent. Reported 
below: 153 So. 2d 351.

No. 863, Misc. Ship p v . Calif ornia . Supreme Court 
of California. Certiorari denied. Vincent Hallinan and 
Carl B. Shapiro for petitioner. Stanley Mosk, Attorney 
General of California, William E. James, Assistant At-
torney General, and Jack E. Goertzen, Deputy Attorney 
General, for respondent. Reported below: 59 Cal. 2d 
845, 382 P. 2d 577.

No. 942, Misc. Raymond  v . Pennsylvania . Su-
preme Court of Pennsylvania. Certiorari denied. David 
H. Kubert for petitioner. Reported below: 412 Pa. 194, 
194 A. 2d 150.

729-256 0-65-60



1000 OCTOBER TERM, 1963.

June 22, 1964. 377U.S.

No. 750, Misc. Smith  et  al . v . New  Jers ey . C. A. 
3d Cir. Certiorari denied. Hymen B. Mintz for peti-
tioners. Reported below: 323 F. 2d 146.

No. 889, Misc. Anderson  v . Krop p, Warden . Su-
preme Court of Michigan. Certiorari denied. Petitioner 
pro se. Frank J. Kelley, Attorney General of Michigan, 
Robert A. Derengoski, Solicitor General, and Donald T. 
Kane, Assistant Attorney General, for respondent.

No. 957, Misc. Clay  v . Unite d  Stat es . C. A. 10th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Miller, Bea-
trice Rosenberg and Jerome Nelson for the United States. 
Reported below: 326 F. 2d 196.

No. 982, Misc. Reynolds  v . New  Jers ey . Supreme 
Court of New Jersey. Certiorari denied. Reported be-
low: 41 N. J. 163, 195 A. 2d 449.

No. 1139, Misc. Reynolds  New  Jers ey . Supreme 
Court of New Jersey. Certiorari denied. Philip J. 
Mylod for petitioner. Reported below: 41 N. J. 163, 195 
A. 2d 449.

No. 1088, Misc. Randazz o  et  al . v . Calif orni a . Dis-
trict Court of Appeal of California, Second Appellate 
District. Certiorari denied. A. L. Wirin and Fred Ok- 
rand for petitioners. Roger Arnebergh, Philip E. Grey 
and Wm. E. Doran for respondent. Reported below: 
220 Cal. App. 2d 768, 34 Cal. Rptr. 65; 220 Cal. App. 2d 
926, 34 Cal. Rptr. 71.

No. 1206, Misc. Thomas  v . United  State s . C. A. 
10th Cir. Certiorari denied. Petitioner pro se. Solici-
tor General Cox for the United States. Reported below: 
327 F. 2d 795.
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No. 1124, Misc. Halli day  v . Heritag e , Warden , et  
al . C. A. 5th Cir. Certiorari denied. Petitioner pro se. 
Solicitor General Cox, Assistant Attorney General Mar-
shall, Harold H. Greene and David Rubin for respondents. 
Reported below: 327 F. 2d 494.

No. 1136, Misc. Brothers  v . United  State s . C. A. 
9th Cir. Certiorari denied. Boris H. Lakusta for peti-
tioner. Solicitor General Cox, Assistant Attorney Gen-
eral Miller, Beatrice Rosenberg and Kirby W. Patterson 
for the United States. Reported below: 328 F. 2d 151.

No. 1150, Misc. Williams  v . South  Carolina ; and
No. 1151, Misc. Morris  v . South  Carolina . Su-

preme Court of South Carolina. Certiorari denied. Lin-
coln C. Jenkins, Jr. and Matthew J. Perry for petitioner 
in No. 1150, Misc. Petitioner pro se in No. 1151, Misc. 
Daniel R. McLeod, Attorney General of South Carolina, 
and Joseph C. Coleman and Edward B. Latimer, Assistant 
Attorneys General, for respondent. Reported below: 243 
S. C. 225, 133 S. E. 2d 744.

No. 1174, Misc. Smith  v . Breazeal e , Penit ent iary  
Superi ntende nt . Supreme Court of Mississippi. Cer-
tiorari denied. Melvin L. Wulf and R. Jess Brown for 
petitioner. Joe T. Patterson, Attorney General of Mis-
sissippi, and G. Garland Lyell, Jr., Assistant Attorney 
General, for respondent. Reported below:---- Miss.----- ,
158 So. 2d 686.

No. 1188, Misc. Nelson  et  al . v . New  Hamp shi re . 
Supreme Court of New Hampshire. Certiorari denied. 
Leo Patrick McGowan and Richard W. Leonard for peti-
tioners. William Maynard, Attorney General of New 
Hampshire, and Alexander J. Kolinski, Assistant Attor-
ney General, for respondent. Reported below: 105 N. H. 
184, 196 A. 2d 52.
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No. 1203, Misc. Osborne  v . Taylor , Warden . C. A. 
10th Cir. Certiorari denied. Petitioner pro se. Solici-
tor General Cox, Assistant Attorney General Marshall, 
Harold H. Greene and Gerald P. Choppin for respondent. 
Reported below: 328 F. 2d 131.

No. 1217, Misc. Prison  v . Clemm er , Correc tions  
Director . United States Court of Appeals for the Dis-
trict of Columbia Circuit. Certiorari denied. Petitioner 
pro se. Solicitor General Cox, Assistant Attorney Gen-
eral Marshall and Harold H. Greene for respondent.

No. 1249, Misc. Jones  v . Taylor , Warden , et  al . 
C. A. 10th Cir. Certiorari denied. Petitioner pro se. 
Solicitor General Cox, Assistant Attorney General Mar-
shall, Harold H. Greene and Howard A. Glickstein for 
respondents. Reported below: 327 F. 2d 493.

No. 1264, Misc. Purvis  v . Superior  Court  of  Ala -
meda  County . Supreme Court of California. Certiorari 
denied. Herman W. Mintz, for petitioner. Stanley Mosk, 
Attorney General of California, Arlo Smith, Chief As-
sistant Attorney General, and Albert W. Harris, Jr. 
and John F. Kraetzer, Deputy Attorneys General, for 
respondent.

No. 1273, Misc. Williams  v . Taylor , Warden . C. A. 
10th Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Marshall and 
Harold H. Greene for respondent. Reported below: 327 
F. 2d 322.

No. 1287, Misc. Ferguson  v . Ohio . Supreme Court 
of Ohio. Certiorari denied. Petitioner pro se. John T. 
Corrigan for respondent. Reported below: 175 Ohio St. 
390, 195 N. E. 2d 794.
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No. 1279, Misc. Lips comb  v . Blackwell , Warden . 
C. A. 9th Cir. Certiorari denied. Petitioner pro se. 
Solicitor General Cox, Assistant Attorney General Mar-
shall, Harold H. Greene and Gerald P. Choppin for 
respondent.

No. 1297, Misc. Robinson  v . United  Stat es . C. A. 
7th Cir. Certiorari denied. Frank J. Martell for peti-
tioner. Solicitor General Cox, Assistant Attorney Gen-
eral Miller, Beatrice Rosenberg and Julia P. Cooper for 
the United States. Reported below: 327 F. 2d 959.

No. 1310, Misc. Rams ey  v . Nation al  Labor  Rela -
tions  Board . C. A. 7th Cir. Certiorari denied. Peti-
tioner pro se. Solicitor General Cox, Arnold Ordman, 
Dominick L. Manoli and Norton J. Come for respondent. 
Reported below: 327 F. 2d 784.

No. 1317, Misc. Coleman  v . Denno , Warden , et  al . 
C. A. 2d Cir. Certiorari denied. Martin Garbus for 
petitioner. Reported below: 330 F. 2d 441.

No. 1328, Misc. Benton  v . Arizona  et  al . Supreme 
Court of Arizona. Certiorari denied.

No. 1333, Misc. Dirri ng  v . United  Stat es . C. A. 
1st Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox, Assistant Attorney General Miller, Beatrice 
Rosenberg and Theodore George Gilinsky for the United 
States. Reported below: 328 F. 2d 512.

No. 1352, Misc. Phillip  v . North  Caroli na . Su-
preme Court of North Carolina. Certiorari denied. 
Samuel S. Mitchell for petitioner. T. W. Bruton, Attor-
ney General of North Carolina, and Richard T. Sanders, 
Assistant Attorney General, for respondent. Reported 
below: 261 N. C. 263, 134 S. E. 2d 386.



1004 OCTOBER TERM, 1963.

June 22, 1964. 377U.S.

No. 1353, Misc. Johnso n  v . New  York . Appellate 
Division, Supreme Court of New York, First Judicial 
Department. Certiorari denied. Robert P. Whelan for 
petitioner.

No. 1358, Misc. Brant  v . Tetlow . C. A. 1st Cir. 
Certiorari denied. Aram K. Berberian for petitioner. 
Solicitor General Cox, Assistant Attorney General Mar-
shall, Harold H. Greene and Gerald P. Choppin for 
respondent. Reported below: 328 F. 2d 890.

No. 1363, Misc. Holly  v . La Vallee , Warden . C. A. 
2d Cir. Certiorari denied.

No. 1364, Misc. Smith  v . Calif ornia . Supreme 
Court of California. Certiorari denied.

No. 1367, Misc. Barone  v . United  Stat es . C. A. 2d 
Cir. Certiorari denied. Jerome Lewis for petitioner. 
Solicitor General Cox, Assistant Attorney General Miller, 
Beatrice Rosenberg and Robert G. Maysack for the 
United States. Reported below: 330 F. 2d 543.

No. 1368, Misc. Boston  v . United  Stat es . C. A. 2d 
Cir. Certiorari denied. Lester Landy for petitioner. 
Solicitor General Cox, Assistant Attorney General Miller, 
Beatrice Rosenberg and Kirby W. Patterson for the 
United States. Reported below: 330 F. 2d 937.

No. 1369, Misc. Delano  v . Crouse , Warden . C. A. 
10th Cir. Certiorari denied. John W. Low for peti-
tioner. Reported below: 327 F. 2d 693.

No. 1399, Misc. Kerrig an  v . Massachuse tts . Su-
preme Judicial Court of Massachusetts. Certiorari denied. 
Petitioner pro se. Ruth I. Abrams for respondent. Re-
ported below: 346 Mass. 786, 196 N. E. 2d 190.
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No. 1370, Misc. Darling  v . New  York . Court of 
Appeals of New York. Certiorari denied.

No. 1371, Misc. Wils on  v . United  State s . United 
States Court of Appeals for the District of Columbia Cir-
cuit. Certiorari denied. Petitioner pro se. Solicitor 
General Cox for the United States. Reported below: 
325 F. 2d 224.

No. 1372, Misc. Wole nski  v. Shovlin , State  Hos -
pital  Super intenden t . C. A. 3d Cir. Certiorari denied.

No. 1373, Misc. Cunningham  v . Myers , Correc -
tional  Superi ntendent . Supreme Court of Pennsyl-
vania. Certiorari denied.

No. 1375, Misc. Sinet te  v. Dicks on , Warden , et  al . 
C. A. 9th Cir. Certiorari denied.

No. 1379, Misc. Glancy  v . Heinz e , Warden , et  al . 
C. A. 9th Cir. Certiorari denied.

No. 1385, Misc. Prate r  v . Myers , Correcti onal  
Superi ntende nt . C. A. 3d Cir. Certiorari denied.

No. 1392, Misc. King  v . Pate , Warden . C. A. 7th 
Cir. Certiorari denied.

No. 1401, Misc. Sulli van  v . United  Stat es . C. A. 
2d Cir. Certiorari denied. Frank Serri for petitioner. 
Solicitor General Cox, Assistant Attorney General Miller, 
Beatrice Rosenberg and Richard W. Schmude for the 
United States. Reported below: 329 F. 2d 755.

No. 1408, Misc. Duval  v . United  States . C. A. 9th 
Cir. Certiorari denied. Petitioner pro se. Solicitor 
General Cox for the United States.
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No. 1405, Misc. Clark  v . Pennsy lvania  Railroad  
Co. C. A. 2d Cir. Certiorari denied. Ira Gammerman 
for petitioner. Thomas V. McMahon for respondent. 
Reported below: 328 F. 2d 591.

No. 1398, Misc. Derritt  v . State  Board  of  Real  
Estat e Exami ners . Supreme Court of Ohio. Certio-
rari denied. John G. Pegg and John H. Bustamante for 
petitioner. William B. Saxbe, Attorney General of Ohio, 
and James M. Dunphy, Assistant Attorney General, for 
respondent.

No. 1410, Misc. Zelni ck  v . Pennsylvania . Superior 
Court of Pennsylvania. Certiorari denied. Reported 
below: 202 Pa. Super. 129, 195 A. 2d 171.

No. 1416, Misc. Jackson  v . Krop p , Warden . C. A. 
6th Cir. Certiorari denied.

No. 954, Misc. Simcox  v. Harris , Warden . C. A. 
8th Cir. Certiorari denied. Mr . Justice  Douglas  is of 
the opinion that certiorari should be granted. Robert E. 
Hannon for petitioner. Solicitor General Cox, Assistant 
Attorney General Marshall, Harold H. Greene and David 
Rubin for respondent. Reported below: 324 F. 2d 376.

No. 1412, Misc. Finkelstein  v . New  York . Court 
of Appeals of New York. Certiorari denied. Mr . Jus -
tice  Douglas  is of the opinion that certiorari should be 
granted. Reported below: 14 N. Y. 2d 608, 198 N. E. 
2d 265.

No. 1427, Misc. Mc Dowe ll  v . Unite d  States . C. A. 
10th Cir. Certiorari denied. Petitioner pro se. Solici-
tor General Cox for the United States. Reported below: 
330 F. 2d 920.
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Gol db er g , J., dissenting.

No. 639, Misc. Spenc er  v . Calif ornia . Supreme 
Court of California. Certiorari denied. Petitioner pro 
se. Stanley Mosk, Attorney General of California, Wil-
liam E. James, Assistant Attorney General, and Gordon 
Ringer, Deputy Attorney General, for respondent. Re-
ported below: 60 Cal. 2d 64, 383 P. 2d 134.

Mr . Just ice  Goldberg , dissenting from denial of 
certiorari.

Petitioner, an indigent defendant, was, after a jury 
trial, convicted of murder and sentenced to death. The 
California Supreme Court affirmed the conviction, 60 
Cal. 2d 64, 383 P. 2d 134, and petitioner seeks a writ of 
certiorari.

Prior to the trial, petitioner entered pleas of not guilty 
and not guilty by reason of insanity. The court pur-
suant to California law thereupon appointed two psy-
chiatrists “to examine the defendant and investigate his 
sanity.” On the basis of their examinations and inter-
views, the psychiatrists filed a report “stating that in 
their opinion defendant was sane ... at the time of the 
alleged commission of the crimes.” At the start of the 
trial petitioner withdrew his plea of not guilty by reason 
of insanity. Nevertheless, during the guilt phase of the 
trial, which under California procedure is separate from 
the punishment phase, the State called one of the psychi-
atrists, who related incriminating statements “made by 
defendant in the course of the psychiatric examination.”

Under § 1027 of the California Penal Code, whenever 
“a defendant pleads not guilty by reason of insanity the 
court must select and appoint two alienists ... to ex-
amine the defendant and investigate his sanity.” Even 
if the defendant subsequently withdraws his insanity plea, 
the psychiatrists “may be called” to testify concerning 
their interviews with the defendant. The defendant may 
hot invoke any privilege to prevent disclosure of the



1008 OCTOBER TERM, 1963.

Gol db er g , J., dissenting. 377 U. S.

content of such interviews. On its face this provision 
applies equally to affluent as well as to indigent defend-
ants, for any defendant, interposing a defense of insanity, 
is subject to interviews and examinations by state-hired 
psychiatrists who may later be called by the State to 
testify as witnesses against the defendant. However, the 
interaction of another California rule, namely, that any 
communication between a defendant and a privately 
hired psychiatrist is privileged, see, e. g., Jones v. Superior 
Court, 58 Cal. 2d 56, 61, 372 P. 2d 919, 922, and the 
California procedure under § 1027 creates a critical dif-
ference between the affluent defendant and the indigent 
defendant. An affluent defendant, before deciding to 
interpose an insanity defense, may seek the advice of a 
private psychiatrist and, if the defendant thereby deter-
mines that there is no basis for an insanity defense, any 
incriminating statements made in the course of the psy-
chiatric examination are privileged and not admissible in 
evidence against the defendant. In contrast, an indigent 
defendant, unable to retain a private psychiatrist, must, 
in order to determine whether he has a basis for an insan-
ity defense, submit to interviews with state-hired psychi-
atrists. If the indigent defendant then determines that 
there is no basis for such a defense, notwithstanding the 
withdrawal of that defense, any incriminating statements 
made in the interviews with the psychiatrists are not 
privileged and may be used against the defendant at his 
trial. An indigent defendant therefore is often in effect 
compelled to choose between foregoing an insanity de-
fense and waiving his privilege against self-incrimination.

Petitioner contends that the operation of these laws 
effects an invidious discrimination between the affluent 
defendant who is able to retain a private psychiatrist and 
the indigent defendant who lacks funds to do so, in that 
the latter, but not the former, is required to surrender his 
constitutional privilege against self-incrimination as a 
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condition of ascertaining whether there is any basis for 
a plea of not guilty by reason of insanity.

I believe that petitioner’s claim raises substantial and 
important questions under the Equal Protection and Due 
Process Clauses of the Constitution. See, e. g., Griffin v. 
Illinois, 351 U. S. 12; Gideon v. Wainwright, 372 U. S. 
335; Douglas v. California, 372 U. S. 353; Lane v. Brown, 
372 U. S. 477; Draper v. Washington, 372 U. S. 487. 
“Both equal protection and due process emphasize the 
central aim of our entire judicial system—all people 
charged with crime must, so far as the law is concerned, 
‘stand on an equality before the bar of justice in every 
American court.’ ” Griffin v. Illinois, supra, at 17. This 
Court should, in my view, grant the petition for a writ of 
certiorari to consider whether the California procedure 
for pleading not guilty by reason of insanity is consonant 
with this “central aim” of our Constitution. Accordingly, 
I respectfully dissent from the denial of the petition.

No. 1414, Misc. Sofocleous  v. Maryla nd . Circuit 
Court of Anne Arundel County, Maryland. Certiorari 
denied.

No. 1201, Misc. Gust  v . Unite d  Stat es . C. A. 6th 
Cir. Certiorari denied. Mr . Just ice  Douglas  is of the 
opinion that certiorari should be granted. Hayden C. 
Covington for petitioner. Solicitor General Cox, Assist-
ant Attorney General Miller, Beatrice Rosenberg and 
Jerome M. Feit for the United States. Reported below: 
328 F. 2d 891.

No. 1348, Misc. Towns end  v . Balkcom , Warden . 
Petition for writ of certiorari to the Supreme Court of 
Georgia denied without prejudice to an application for 
a writ of habeas corpus in an appropriate United States 
District Court. Reported below: 219 Ga. 708, 135 S. E. 
2d 399.
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Rehearing Denied.
No. 157. Parden  et  al . v . Termi nal  Railwa y  of  the  

Alabama  State  Docks  Depa rtme nt  et  al ., ante, p. 184;
No. 204. United  States  v . Alumi num  Co . of  Amer -

ica  et  al ., ante, p. 271 ;
No. 931. Lynchb urg  Traff ic  Bureau  v . Unite d  

States  et  al ., ante, p. 270;
No. 980. Mc Manus  v . Lake  Central  Airl ines , ante, 

p. 943;
No. 991. Spinelli  v . Isthm ian  Steamshi p Co . et  al ., 

ante, p. 935;
No. 112, Misc. Wilson  v . United  Stat es , ante, p. 960;
No. 1081, Misc. Stebb ins  v . United  States , ante, p. 

940;
No. 1107, Misc. Schnei der  v . Weis sbe rger  et  al ., 

ante, p. 936; and
No. 1144, Misc. Willi ams  v . Anderson , Jail  Super -

inte ndent , ante, p. 956. Petitions for rehearing denied.

No. 122. Palermo  v . Unite d  States ;
No. 134. Sica  v . Unite d  States ; and
No. 141. Carbo  v . Unite d  States , ante, p. 953. Peti-

tions for rehearing denied. Mr . Justic e  White  took no 
part in the consideration or decision of these petitions.

No. 253. Marks  v . Esperdy , Distr ict  Direc tor , 
Immigra tion  and  Naturalization  Serv ice , ante, p. 214. 
Petition for rehearing denied. Mr . Justic e  Brennan  took 
no part in the consideration or decision of this petition.

No. 538. G. L. Chris tian  & Ass ociat es  v . United  
Stat es , 375 U. S. 954, 376 U. S. 929. Motion for leave 
to file second petition for rehearing denied.

No. 896. Dean , Admini st rator , v . Cole , ante, p. 909. 
Motion for leave to file petition for rehearing denied.
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ABSTENTION. See Procedure, 4-6, 8.

ADMINISTRATIVE PROCEDURE. See Natural Gas Act.

AFFIDAVITS. See Constitutional Law, III, 2.

AGENCY. See Antitrust Acts, 3.

AGRICULTURAL PRODUCTS. See Interstate Commerce Com-
mission.

ALABAMA. See Constitutional Law, I, 1; IV, 2, 4, 7; Foreign 
Corporations; Freedom of Association; Procedure, 1, 3, 9; 
Voters.

ALUMINUM. See Antitrust Acts, 1-2.

ANTITRUST ACTS.
1. Clayton Act—Line of commerce—Submarkets.—Bare and insu-

lated aluminum conductor, each a separate submarket from its copper 
counterpart, being distinct in use and price, may be combined into 
one line of commerce. United States v. Alcoa, p. 271.

2. Clayton Act—Merger of aluminum companies—Divestiture.—
Acquisition by the leading producer of aluminum conductor of a 
company with 1.3% of the market, in the framework of this oligop-
olistic industry, would likely lessen competition and divestiture is 
proper. United States v. Alcoa, p. 271.

3. Sherman Act—Consignment agreement—Resale price mainte-
nance—Gasoline filling stations.—The antitrust laws prevent resale 
price maintenance through the use of a coercive consignment agree-
ment between an oil company and gasoline filling station operators. 
Simpson v. Union Oil Co., p. 13.

ANTITRUST IMMUNITY ACT. See Witnesses.

APPORTIONMENT. See Constitutional Law, IV, 2-9; Legisla-
tures; Procedure, 7; Voters.

ASSESSMENTS. See Priority.

ATTORNEYS AT LAW. See Constitutional Law, VIII; Right to 
Counsel.

AUTOMOBILES. See Constitutional Law, I, 2; Damages; Pat-
ents, 1-2, 4; Taxes, 2.
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BIBLE READING. See Constitutional Law, V.
BOYCOTTS. See National Labor Relations Act.
CARRIERS. See Transportation.
CHARTERS. See Maritime Commission.
CITIZENSHIP. See Constitutional Law, III, 1; VII.

CLAYTON ACT. See Antitrust Acts, 1-2.
COLORADO. See Constitutional Law, IV, 2-4, 8.

COMBINATION PATENTS. See Damages; Patents.
COMMERCE. See Antitrust Acts; Constitutional Law, I, 1-3; IX;

Taxes, 2; Transportation, 1-2.

COMMON CARRIERS. See Constitutional Law, I, 1; Federal 
Employers’ Liability Act; Interstate Commerce Commission; 
Transportation, 1-2.

COMPENSATORY DAMAGES. See Federal-State Relations; 
Labor Management Relations Act.

COMPETITION. See Antitrust Acts.
CONFLICT OF LAWS. See Insurance.

CONGRESSIONAL COMMITTEE. See Witnesses.
CONSIGNMENT. See Antitrust Acts, 3.

CONSTITUTIONAL LAW. See also Eleventh Amendment; Fed-
eral Employers’ Liability Act; Federal Rules of Civil Pro-
cedure; Legislatures; Procedure, 3-4, 6, 9; Right to Counsel; 
Schools; Taxes, 1; Voters.

I. Commerce Clause.
1. State-owned railroad—Waiver of immunity.—Operation of 

state-owned railroad in interstate commerce constituted a waiver of 
State’s sovereign immunity and consent to suit under the Federal 
Employers’ Liability Act. Parden v. Terminal R. Co., p. 184.

2. State taxation—Multiple taxation.—Though interstate com-
merce cannot be burdened by multiple taxation, which appellant 
failed to establish here, a tax measured by gross receipts is constitu-
tionally proper if fairly apportioned. General Motors v. Wash-
ington, p. 436.

3. Twenty-first Amendment—Intoxicating liquors.—A State can, 
under the Twenty-first Amendment, regulate the transportation of 
intoxicants through its territory to avoid diversion to domestic 
channels but is barred by the Commerce Clause from preventing 
transactions supervised by the Customs Bureau for delivery in 
foreign countries. Hostetter v. Idlewild Liquor Corp., p. 324.
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CONSTITUTIONAL LAW—Continued.
II. Double Jeopardy.

Retrial after conviction set aside on collateral attack.—Double 
jeopardy does not bar retrial of defendant whose conviction is set 
aside on collateral attack for error in the proceedings leading to 
conviction. United States v. Tateo, p. 463.

III. Due Process.
1. Immigration and Nationality Act of 1952—Loss of citizenship 

for residing abroad.—Loss of citizenship by naturalized citizen for 
residence abroad, under §352 (a)(1) of the Immigration and Na-
tionality Act of 1952, is discriminatory and violative of due process 
under the Fifth Amendment, since no such restriction applies to 
native-born citizens. Schneider v. Rusk, p. 163.

2. State loyalty oaths—Vagueness.—State statutes requiring loyalty 
oaths for teachers and all state employees are violative of due process 
since they are unduly vague, uncertain and broad and tend to inhibit 
free speech. Baggett v. Bullitt, p. 360.

IV. Equal Protection of the Laws.
1. Closing public schools—Tuition grants.—Closing public schools 

in one county in Virginia while giving tuition grants and tax conces-
sions to assist white children in private segregated schools denied 
Negro petitioners the equal protection of the laws. Griffin v. School 
Board, p. 218.

2. Dilution of suffrage—Malapportionment—Bias against popu-
lous areas.—The Equal Protection Clause prohibits an apportion-
ment plan which significantly undervalues the votes of citizens merely 
because of where they reside, and proscribes a formula having a bias 
against voters in the more populous counties. WMCA, Inc., v. 
Lomenzo, p. 633; Reynolds v. Sims, p. 533; Maryland Committee v. 
Tawes, p. 656; Davis v. Mann, p. 678; Roman v. Sincock, p. 695; 
Lucas v. Colorado General Assembly, p. 713.

3. Disparities from population-based representation—Geographi-
cal, historical and other factors.—The disparities from population-
based representation, required by the Equal Protection Clause, in 
the allocation of Colorado Senate seats cannot be justified on the 
ground that geographical, historical and other factors were taken 
into account. Lucas v. Colorado General Assembly, p. 713.

4. Equal representation for all citizens in a State—Both houses 
of bicameral legislature must be apportioned on a population basis.— 
The Equal Protection Clause requires substantially equal legislative 
representation for all citizens in a State regardless of where they 
reside and requires that seats in both houses of a bicameral legislature
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CONSTITUTIONAL LAW—Continued.
be apportioned substantially on a population basis. Reynolds v. 
Sims, p: 533; WMCA, Inc., v. Lomenzo, p. 633; Maryland Committee 
v. Tawes, p. 656; Davis v. Mann, p. 678; Roman v. Sincock, p. 695; 
Lucas v. Colorado General Assembly, p. 713.

5. Legislative apportionment—Balancing urban and rural power.— 
The Equal Protection Clause is applicable to the failure to meet con-
stitutional requirements whether or not the state legislature periodi-
cally reapportions; and an attempt to balance urban and rural power 
in the Virginia Legislature will not of itself sustain an apportionment 
plan. Davis v. Mann, p. 678.

6. Malapportionment of election districts—Bicameral legislature.— 
Whether or not the House is apportioned on a population basis, the 
Maryland plan cannot be sustained under the Equal Protection Clause 
because of the gross disparities from population-based representation 
in the apportionment of Senate seats. Maryland Committee v. 
Tawes, p. 656.

7. Malapportionment of election districts—Justiciability.—A claim 
of debasement of the right to vote through malapportionment of 
Alabama’s election districts presents a justiciable controversy under 
the Equal Protection Clause. Reynolds v. Sims, p. 533.

8. Political remedy—Effect on apportionment plan.—A political 
remedy, such as the initiative and referendum, may justify an equity 
court in postponing action temporarily on an apportionment plan to 
await the outcome of such proceedings, but such remedy has no con-
stitutional significance if the plan does not meet equal protection 
requirements. Lucas v. Colorado General Assembly, p. 713.

9. Population basis for apportionment—Rigid mathematical stand-
ards not required.—Although the Equal Protection Clause requires 
that both houses of the bicameral Delaware Legislature be appor-
tioned substantially on a population basis, it does not require rigid 
mathematical standards to evaluate an apportionment plan. Roman 
v. Sincock, p. 695.

10. Racial desegregation of public schools—Pupil assignment and 
transfer plans.—The case is remanded to the District Court to test 
the nature and effect of Atlanta’s plan for school desegregation, as the 
pupil assignment and transfer policy for the coming school year was 
adopted by the Board of Education subsequent to the argument in 
this Court. Calhoun v. Latimer, p. 263.

V. Freedom of Religion.
Public schools—Reading Bible and reciting prayers.—Devotional 

Bible reading required by state statute and reciting prayers in public
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CONSTITUTIONAL LAW—Continued.
schools are unconstitutional. Chamberlin v. Public Instruction Bd., 
p. 402.
VI. Freedom of Speech, Petition and Assembly.

Regulating the legal profession—Applicability to labor union.— 
Activities of labor union in advising injured members to obtain legal 
assistance before settling claims and recommending specific lawyers 
are protected by the First and Fourteenth Amendments from state 
prohibition as improper solicitation of legal business and unauthorized 
practice of law. Railroad Trainmen v. Virginia Bar, p. 1.

VII. Power of Congress.
Loss of citizenship—Naturalized citizens.—Some members of the 

majority of the Court which held §352 (a)(1) of the Immigration 
and Nationality Act of 1952 discriminatory against naturalized citi-
zens and thus violative of due process, feel that Congress lacks con-
stitutional power to effect involuntary divestiture of citizenship. 
Schneider v. Rusk, p. 163.

VIII. Right to Counsel.
Criminal investigations — Statement in absence of attorney.— 

Statement elicited by federal agents during post-indictment investi-
gation, in absence of his attorney, deprived petitioner of right to 
counsel under Sixth Amendment, making statement inadmissible as 
evidence against him. Massiah v. United States, p. 201.

IX. Twenty-first Amendment.
Export-Import Clause—Taxation of intoxicating liquors.—A state 

tax on whisky, which retained its character as an import in the 
original package, was clearly proscribed by the Export-Import Clause, 
which was not, insofar as intoxicants are concerned, repealed by the 
Twenty-first Amendment. Dept, of Revenue v. James Beam Co., 
p. 341.

CONSUMER BOYCOTTS. See National Labor Relations Act, 1.

CONTEMPT. See Jurisdiction, 2.

CONTRACTS. See Insurance.

CONTRIBUTORY INFRINGEMENT. See Damages; Patents, 1-2.

CORPORATIONS. See Constitutional Law, I, 2; Securities Ex-
change Act; Taxes, 2.

COUNSEL. See Right to Counsel.

COURTS. See Jurisdiction, 1-2.

CREDITORS. See Priority.
729-256 0-65-61
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CRIMINAL LAW. See Constitutional Law, II; VIII; Jurisdic-
tion, 1; Procedure, 3; Right to Counsel; Witnesses.

DAMAGES. See also Federal-State Relations; Labor Management 
Relations Act; Patents; Transportation, 1.

Patent infringement—Views of four Justices for guidance of the 
District Court.—Four Justices express their views on damages for 
patent infringement for the guidance of the District Court. Aro 
Mfg. Co. v. Convertible Top Co., p. 476.

DELAWARE. See Constitutional Law, IV, 2, 4, 9.

DESEGREGATION. See Constitutional Law, IV, 1, 10; Eleventh 
Amendment; Federal Rules of Civil Procedure; Schools; 
Taxes, 1.

DISCRIMINATION. See Constitutional Law, IV, 1, 10; Eleventh 
Amendment; Federal Rules of Civil Procedure; Procedure, 1, 
3, 6, 9; Schools; Taxes, 1.

DIVESTITURE. See Antitrust Acts, 2.

DOUBLE JEOPARDY. See Constitutional Law, II.

DRUGS. See McGuire Act.

DUE PROCESS. See Constitutional Law, III; Insurance.

ELECTIONS. See Constitutional Law, IV, 2-9; Legislatures; 
Procedure, 4, 7; Voters.

ELEVENTH AMENDMENT. See also Constitutional Law, IV, 1; 
Federal Rules of Civil Procedure; Schools; Taxes, 1.

Suit against county school board—Deprivation of constitutional 
rights.—Suit against county school board and other state and county 
officers is not barred by the Eleventh Amendment since it charges 
deprivation of petitioners’ constitutional rights. Griffin, v. School 
Board, p. 218.

EQUAL PROTECTION OF THE LAWS. See Constitutional Law, 
IV; Eleventh Amendment; Federal Rules of Civil Procedure; 
Legislatures; Procedure, 6-7; Schools; Taxes, 1; Voters.

EVIDENCE. See also Procedure, 2-3, 9; Right to Counsel.
Sufficiency—State or federal standards.—The evidence was suffi-

cient under state or federal standards to support the jury’s verdict in 
wrongful death action. Mercer v. Theriot, p. 152.

EXPATRIATION. See Constitutional Law, III, 1; VII. 

EXPORT-IMPORT CLAUSE. See Constitutional Law, IX.

FAIR TRADE ACTS. See McGuire Act.
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FEDERAL EMPLOYERS’ LIABILITY ACT. See also Constitu-
tional Law, I, 1.

Interstate commerce—State-owned railroad—Waiver of immu-
nity.—Operation of state-owned railroad in interstate cqmmerce con-
stituted a waiver of State’s sovereign immunity and cdnsent to suit 
under the Federal Employers’ Liability Act. Parden v. Terminal 
R. Co., p. 184.

FEDERAL POWER COMMISSION. See Natural Gas Act.

FEDERAL RULES OF CIVIL PROCEDURE. See also Constitu-
tional Law, IV, 1; Eleventh Amendment; Schools; Taxes, 1.

Rule 15 (d)—Amended supplemental complaint—Not new cause of 
action.—Though the amended supplemental complaint added new 
parties and relied on post-filing developments, it was a proper amend-
ment under Rule 15 (d) of the Federal Rules of Civil Procedure and 
not a new cause of action, since the new transactions were allegedly 
part of persistent efforts to circumvent this Court’s holdings. 
Griffin v. School Board, p. 218.

FEDERAL-STATE RELATIONS. See also Constitutional Law, I, 
1-3; IX; Federal Employers’ Liability Act; Labor; Labor 
Management Relations Act; Legislatures; Procedure, 8; 
Voters.

State common law—Conflict with federal labor law—Damages.— 
Section 303 of the Labor Management Relations Act of 1947, which 
has displaced state law in private damage actions based on union’s 
peaceful secondary activities, and provides only for compensatory 
and not punitive damages, does not bar union’s request to manage-
ment of one of the employer’s customers to stop doing business with 
the employer. Teamsters Union v. Morton, p. 252.

FIFTH AMENDMENT. See Constitutional Law, III, 1; VII.

FILLING STATIONS. See Antitrust Acts, 3.

FIRST AMENDMENT. See Constitutional Law, V; VI.

FOREIGN COMMERCE. See Constitutional Law, I, 3; IX.

FOREIGN CORPORATIONS. See also Constitutional Law, I, 2;
Freedom of Association; Procedure, 1, 9; Taxes, 2.

Registration requirements—Ouster of membership corporation for 
failure to register.—State corporate registration requirements are to 
ensure foreign corporation’s amenability to suit, and do not provide 
for ouster of a membership corporation for failure to register or for 
engaging in other activities which furnish no basis therefor. NAACP 
v. Alabama, p. 288.
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FOURTEENTH AMENDMENT. See Constitutional Law, III; IV;
Insurance; Procedure, 3-7; Schools; Voters.

FREEDOM OF ASSOCIATION. See also Constitutional Law, VI;
Foreign Corporations; Procedure, 1, 9.

Privilege of engaging in “business”—National Association for the 
Advancement of Colored People.—The action to prevent the NAACP 
from operating in Alabama does not involve the privilege of a cor-
poration to do “business” there; it involves the freedom of individuals 
to associate for the collective advocacy of ideas. NAACP v. 
Alabama, p. 288.

FREEDOM OF RELIGION. See Constitutional Law, V.

FREEDOM OF SPEECH. See Constitutional Law, VI.

FULL FAITH AND CREDIT. See Insurance.

GASOLINE DEALERS. See Antitrust Acts, 3.

GRANDFATHER CLAUSE. See Interstate Commerce Commis-
sion.

HANDBILLS. See National Labor Relations Act, 2.

HEARING. See Natural Gas Act.

IMMIGRATION AND NATIONALITY ACT OF 1952. See Con-
stitutional Law, III, 1; VII.

IMMUNITY. See Constitutional Law, I, 1; Federal Employers’ 
Liability Act; Witnesses.

IMPORTS. See Constitutional Law, IX.

INFRINGEMENT. See Damages; Patents, 1-3.

INJUNCTIONS. See Constitutional Law, VI; Jurisdiction, 2.

INSURANCE.
Conflict of laws—Statute of limitations—Full faith and credit.— 

Application of statute of limitations of the forum State, instead of 
that of place of contract, is consistent with Due Process and Full 
Faith and Credit Clauses, where the activities of the parties to a 
personal property insurance contract were ample within the forum 
State. Clay v. Sun Ins. Office, Ltd., p. 179.
INTERNAL REVENUE. See Priority.

INTERSTATE COMMERCE. See Antitrust Acts; Constitutional 
Law, I, 1-2; Federal Employers’ Liability Act; Taxes, 2; 
Transportation.

INTERSTATE COMMERCE ACT. See Transportation, 1-2.
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INTERSTATE COMMERCE COMMISSION.
Common carrier application—Curtailment of prior operations— 

Carriage of agricultural products.—The Interstate Commerce Com-
mission should reconsider the curtailment of prior operations it 
imposed on carrier of seasonal agricultural products when it granted 
its common carrier application under the grandfather clause of the 
Transportation Act of 1958. Willis Shaw Exp. v. United States, 
p. 159.

INTOXICATING LIQUORS. See Constitutional Law, I, 3; IX; 
Procedure, 8.

INVESTIGATIONS. See Right to Counsel.

JUDGMENT CREDITORS. See Priority.

JUDGMENTS. See Jurisdiction, 2; Procedure, 2.

JUDICIAL REVIEW. See Procedure, 1-6, 8; Venue.

JURIES. See Procedure, 3.
JURISDICTION. See also Constitutional Law, IV, 7; Procedure, 

1-2, 4-6, 8; Securities Exchange Act; Voters.
1. District Court—Withdrawal of guilty plea.—The District Court 

has discretion to permit withdrawal of guilty plea where the Gov-
ernment plans to dismiss the indictment and substitute lesser charges. 
Nagelberg v. United States, p. 266.

2. State courts—Enjoining action in a federal court.—A state 
court cannot enjoin the filing or appealing of an in personam action 
in a federal court which has jurisdiction of the parties and subject 
matter, nor can this right be divested by state contempt or other 
proceedings. Donovan v. City of Dallas, p. 408.

LABOR. See also Constitutional Law, VI; Federal Employers’ 
Liability Act; Federal-State Relations; Labor Management 
Relations Act; National Labor Relations Act.

National Labor Relations Act—Secondary picketing—Jurisdiction 
of state court to enjoin.—State court had no jurisdiction to enjoin 
the arguably unfair labor practice of picketing at secondary em-
ployer’s premises since the National Labor Relations Board had 
jurisdiction, its standards being satisfied by reference to the opera-
tions of the secondary employer. Hattiesburg Trades v. Broome, 
p. 126.

LABOR MANAGEMENT RELATIONS ACT. See also Federal- 
State Relations.

Primary strike activity—Secondary boycott.—Peaceful primary 
strike activity by union does not violate § 303 of the Labor Manage-
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LABOR MANAGEMENT RELATIONS ACT—Continued.
ment Relations Act of 1947, but union’s action in encouraging 
employees of a customer to force their employer to stop doing busi-
ness with respondent was a clear violation thereof. Teamsters Union 
v. Morton, p. 252.

LEGISLATURES. See also Constitutional Law, IV, 2-9; Pro-
cedure, 4, 7; Voters.

Apportionment of state legislature—Bicameral legislature—“Fed-
eral analogy.”—The validity of the apportionment of one house of a 
bicameral legislature cannot be decided without an evaluation of the 
apportionment of the other house; and reliance on the “federal 
analogy” to sustain a state apportionment plan is misplaced. Mary-
land Committee v. Tawes, p. 656; Reynolds v. Sims, p. 533; Davis 
v. Mann, p. 678; Roman v. Sincock, p. 695; Lucas v. Colorado 
General Assembly, p. 713.

LIENS. See Priority.

LOYALTY OATHS. See Constitutional Law, III, 2.

MALAPPORTIONMENT. See Constitutional Law, IV, 2-9; Pro-
cedure, 4-7; Voters.

MANAGERIAL DECISIONS. See National Labor Relations 
Act, 3.

MANUFACTURING. See Constitutional Law, I, 2; Taxes, 2.

MARITIME COMMISSION.
Ship charters—Sliding scale of excess profits—Termination of 

charters.—The Maritime Commission had authority under § 5 (b) of 
the Merchant Ship Sales Act of 1946 to use a sliding scale of excess 
profits in ship charters and could terminate existing charters without 
limitation. Massachusetts Trustees v. United States, p. 235.

MARYLAND. See Constitutional Law, IV, 2, 4, 6; Legislatures.

McGUIRE ACT.
State fair-trade law — Resale price maintenance — Nonsigner.— 

Under the McGuire Act and where sanctioned by a state fair-trade 
law a trademark owner may enforce a minimum retail price against 
a nonsigning retail druggist who has been notified that agreements 
have been signed by others. Hudson Distributors v. Eli Lilly, p. 386.

MERCHANT MARINE ACT, 1936. See Maritime Commission.

MERCHANT SHIP SALES ACT OF 1946. See Maritime Com-
mission.

MERGER. See Antitrust Acts, 1-2; Securities Exchange Act.
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MOTOR CARRIERS. See Transportation, 2.
NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF

COLORED PEOPLE. See Foreign Corporations; Freedom of 
Association; Procedure, 1, 9.

NATIONAL LABOR RELATIONS ACT. See also Labor.
1. Consumer boycott—Secondary picketing.—Peaceful secondary 

picketing of retail stores asking customers to refrain from buying the 
primary employer’s product is not barred by § 8 (b) (4) of the 
National Labor Relations Act. Labor Board v. Fruit Packers, p. 58.

2. Secondary boycotts—Distribution of handbills.—Union’s distri-
bution of handbills to advise the public that an employer is handling 
products of a struck distributor is not prohibited by the proviso to 
§8 (b)(4) of the National Labor Relations Act; nor are warnings 
that handbills would be distributed at noncooperating stores “threats” 
proscribed by § 8 (b)(4)(ii). Labor Board v. Servette, p. 46.

3. Secondary boycotts—Managerial decisions.—It is not an unfair 
labor practice under §8 (b) (4) (i) of the National Labor Relations 
Act to request supermarket managers to make managerial decisions 
not to handle products of the distributor against whom the union is 
striking. Labor Board v. Servette, p. 46.
NATURAL GAS ACT. See also Venue.

Administrative procedure—Rule-making authority—Rejection of 
applications.—Hearing requirement of § 7 of the Natural Gas Act 
does not preclude Federal Power Commission from specifying statu-
tory standards through rule-making and barring at the outset those 
whose applications do not meet the standards nor show why the rule 
should be waived. Federal Power Comm’n v. Texaco, p. 33.
NATURALIZATION. See Constitutional Law, HI, 1; VII.
NEGROES. See Constitutional Law, IV, 1, 10; Eleventh Amend-

ment; Federal Rules of Civil Procedure; Freedom of Associa-
tion; Procedure, 1, 3, 6, 9; Schools; Taxes, 1.

NEW YORK. See Constitutional Law, I, 3; IV, 2, 4.

OATHS. See Constitutional Law, III, 2.
OCEAN SHIPPING. See Maritime Commission.

PASSPORTS. See Constitutional Law, III, 1; VII.
PATENTS. See also Damages.

1. Contributory infringement—Knowledge.—Section 271 (c) of the 
Patent Code requires knowledge not only that a component was 
specially designed for use in a certain combination but that the com-
bination was both patented and infringing, to have contributory 
infringement. Aro Mfg. Co. v. Convertible Top Co., p. 476.
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PATENTS—Continued.
2. Infringement—Combination patents—Manufacture and sale of 

unpatented component.—Purchasers from manufacturer who in-
fringed a combination patent for convertible top-structures by manu-
facturing and selling cars with such top-structures were likewise 
infringers by using or repairing them; and the supplier of replace-
ment fabrics for repair was a contributory infringer. Aro Mfg. Co. 
v. Convertible Top Co., p. 476.

3. Infringement—Combination patent—Resizing of products of 
patented machine.—Adapting machines covered by a combination 
patent for use on a different-sized commodity is within the patent 
rights purchased and is not an infringement. Wilbur-Ellis Co. v. 
Kuther, p. 422.

4. Patent licenses—Imposition of conditions as to unpatented 
replacement parts.—Patent owner cannot, in granting the right to 
use patented articles, impose conditions as to unpatented replace-
ment parts to be used with those articles. Aro Mfg. Co. v. 
Convertible Top Co., p. 476.
PERISHABLE COMMODITIES. See Transportation, 1.
PHARMACISTS. See McGuire Act.
PICKETING. See Labor; National Labor Relations Act, 1.

POLICYHOLDER. See Insurance.
POWER OF CONGRESS. See Constitutional Law, VII.
PRAYER. See Constitutional Law, V.

PRICE FIXING. See Antitrust Acts, 3; McGuire Act.

PRIORITY.
Federal tax lien—State tax lien—Solvent debtor.—A State’s choate 

tax lien against a solvent debtor takes priority over a later federal 
tax lien asserted under 26 U. S. C. §§ 6321 and 6322. United States 
v. Vermont, p. 351.
PROCEDURE. See also Constitutional Law, II; IV, 10; VIII; 

Eleventh Amendment; Evidence; Federal Rules of Civil Pro-
cedure; Foreign Corporations; Freedom of Association; Juris-
diction, 1-2; Schools; Taxes, 1; Voters.

1. Supreme Court—Deciding case on the merits—Remanding to 
state court.—In view of the past history, this Court decides the case 
on its merits rather than remanding it to the state court for that 
purpose, but, though this Court has power to formulate a decree for 
entry in the state court, the case is remanded for entry of a decree. 
NAACP v. Alabama, p. 288.

2. Supreme Court—Review of judgments below.—The Supreme 
Court may consider all substantial federal questions determined in 
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PROCEDURE—Continued.
the earlier stages of the litigation in its review of the second judgment 
entered in the case. Mercer v. Theriot, p. 152.

3. Supreme Court—Review of state criminal conviction—Oppor-
tunity to present evidence of jury discrimination.—Petitioner must 
be given an opportunity to offer evidence to support his claim of 
systematic exclusion of Negroes from juries, which would entitle him 
to a new trial, since the state court decided his constitutional claim 
on the merits, without allowing him to introduce evidence thereon. 
Coleman v. Alabama, p. 129.

4. District Court—Abstention.—Where the District Court’s juris-
diction is properly invoked and the relevant state constitutional and 
statutory provisions are plain and unambiguous, abstention is not 
necessary. Davis v. Mann, p. 678.

5. District Courts—Abstention—Doubtful issue of state law.— 
District courts do not necessarily abstain when faced with a doubtful 
issue of state law, as abstention involves a discretionary exercise of 
equity power. Baggett v. Bullitt, p. 360.

6. District Courts—Abstention—Protracted delay.—In view of 
the long delay resulting from state and county resistance to the 
enforcement of constitutional rights here involved, District Court 
abstention pending state judicial resolution of the legality of conduct 
under the constitution and laws of Virginia is not required or 
appropriate. Griffin v. School Board, p. 218.

7. District Courts—Malapportionment of election districts—Prox-
imity of election.—In awarding relief for malapportionment of elec-
tion districts, a district court should consider the proximity of a 
forthcoming election and the complexities of the election laws, and 
should rely on general equitable principles. Reynolds v. Sims, p. 
533; WMCA, Inc., v. Lomenzo, p. 633; Davis v. Mann, p. 678; 
Roman v. Sincock, p. 695; Lucas v. Colorado General Assembly, 
p. 713.

8. District Court—State licensing requirements—Abstention.— 
Abstention by District Court is not automatically required and is 
not warranted where not requested by either party in protracted 
litigation and where there is no danger that a federal decision would 
disrupt state licensing regulations. Hostetter v. Idlewild Liquor 
Corp., p. 324.

9. State court—Procedural rule—Failure to consider claims of 
constitutional rights.—Despite substantial compliance with a pro-
cedural rule, a state court’s reliance on strict adherence and conse-
quent failure to consider asserted constitutional rights, was wholly 
unwarranted. NAACP v. Alabama, p. 288.
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PUBLIC SCHOOLS. See Constitutional Law, IV, 1, 10; V; 
Eleventh Amendment; Federal Rules of Civil Procedure; 
Schools; Taxes, 1.

PUNITIVE DAMAGES. See Federal-State Relations; Labor Man-
agement Relations Act.

RACIAL DISCRIMINATION. See Constitutional Law, IV, 1, 10; 
Eleventh Amendment; Federal Rules of Civil Procedure; Pro-
cedure, 1, 3, 6, 9; Schools; Taxes, 1.

RAILROADS. See Constitutional Law, I, 1; Federal Employers’ 
Liability Act; Transportation, 1.

RE APPORTIONMENT. See Constitutional Law, IV, 2-9; Legis-
latures; Procedure, 7; Voters.

RELIGIOUS FREEDOM. See Constitutional Law, V.

REMEDIES. See Constitutional Law, IV, 1-10; Procedure, 3-8; 
Securities Exchange Act; Voters.

RESALE PRICE MAINTENANCE. See McGuire Act.

RES JUDICATA. See Jurisdiction, 2.

RESTRAINING ORDER. See Jurisdiction, 2.

RIGHT TO COUNSEL. See also Constitutional Law, VIII.
Criminal law—Investigations—Statement in absence of attorney.— 

Statement elicited by federal agents during post-indictment investi-
gation, in absence of his attorney, deprived petitioner of right to 
counsel under Sixth Amendment, making statement inadmissible as 
evidence against him. Massiah v. United States, p. 201.

RULES. See Federal Rules of Civil Procedure; Natural Gas Act.

SALES. See Antitrust Acts, 3; Constitutional Law, I, 2; Taxes, 2.

SCHOOLS. See also Constitutional Law, IV, 1, 10; V; Eleventh 
Amendment; Federal Rules of Civil Procedure; Taxes, 1.

District Court authority—Operation of public schools—Closing of 
schools.—The District Court may order that county public schools 
not be closed to avoid the law while the State permits other public 
schools to remain open at taxpayers’ expense. Griffin v. School 
Board, p. 218.

SECONDARY BOYCOTTS. See Federal-State Relations; Labor
Management Relations Act; National Labor Relations Act, 2-3.

SECONDARY PICKETING. See Labor; National Labor Relations 
Act, 1.
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SECURITIES EXCHANGE ACT.
Private suits by stockholders—Remedies available.—Private suits 

are permissible under § 27 of the Securities Exchange Act of 1934 
for violation of § 14 (a) for both derivative and direct causes, and 
the federal courts will provide the requisite remedies. J. I. Case 
Co. v. Borak, p. 426.

SEGREGATION. See Constitutional Law, IV, 1, 10; Eleventh 
Amendment; Federal Rules of Civil Procedure; Schools; 
Taxes, 1.

SHERMAN ACT. See Antitrust Acts, 3.

SHIP CHARTERS. See Maritime Commission.

SIXTH AMENDMENT. See Constitutional Law, VIII; Right to 
Counsel.

SOLICITATION OF LEGAL BUSINESS. See Constitutional 
Law, VI.

SOVEREIGN IMMUNITY. See Constitutional Law, I, 1 ; Federal 
Employers’ Liability Act.

STATE EMPLOYEES. See Constitutional Law, III, 2.

STATUTE OF LIMITATIONS. See Insurance.

STOCKHOLDERS. See Securities Exchange Act.

STRIKES. See Federal-State Relations; Labor Management Re-
lations Act; National Labor Relations Act, 1-3.

TAXES. See also Constitutional Law, I, 2; IV, 1; Eleventh Amend-
ment; Federal Rules of Civil Procedure; Priority; Schools.

1. District Court authority—Levying taxes to operate desegre-
gated schools.—The District Court may require the County Super-
visors to levy taxes as is done in other counties in the State for non- 
racial operation of the county public schools. Griffin v. School 
Board, p. 218.

2. State tax on doing business—Foreign corporation—“In-state” 
activities.—The bundle of corporate activities within the State 
afforded a proper basis for imposition of a state tax on a foreign 
corporation doing business there. General Motors v. Washington, 
p. 436.

TEACHERS. See Constitutional Law, III, 2.

TRADEMARKS. See McGuire Act.
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TRANSPORTATION. See also Constitutional Law, I, 1; Federal 
Employers’ Liability Act.

1. Interstate commerce—Liability for damage—Perishable com-
modities.—Under § 20 (11) of the Interstate Commerce Act a carrier, 
while not an absolute insurer, is liable for damages to perishable and 
nonperishable commodities, other than livestock, while in its pos-
session, unless caused by an act of God, a public enemy, the shipper, 
public authority, or the inherent vice or nature of the goods. 
Missouri P. R. Co. v. Elmore & Stahl, p. 134.

2. Motor carriers—Backhauling—Exempt private carriage.—Sec-
tion 203 (c) of the Interstate Commerce Act does not prohibit all 
backhauling, and where the backhaul furthers the carrier’s primary 
general merchandise business it is exempt private carriage. Red 
Ball Motor Freight v. Shannon, p. 311.

TRANSPORTATION ACT. See Interstate Commerce Commission.

TRUCKERS. See Transportation, 2.

TWENTY-FIRST AMENDMENT. See Constitutional Law, I, 3;
IX; Procedure, 8.

UNIONS. See Constitutional Law, VI; Federal-State Relations; 
Labor; Labor Management Relations Act; National Labor 
Relations Act.

VAGUENESS. See Constitutional Law, III, 2.

VENUE. See also Natural Gas Act.
Where company “is located or has its principal place of business”— 

State of incorporation—Dismissal for lack of venue.—The term “is 
located” in § 19 (b) of the Natural Gas Act refers, in the case of a 
corporation, to the State of its incorporation, and the Court of 
Appeals should have dismissed the petition for lack of venue where 
natural gas corporation brought an action seeking review of Federal 
Power Commission order in a circuit other than where it was incor-
porated. Federal Power Comm’n v. Texaco, p. 33.

VESSELS. See Maritime Commission.

VIRGINIA. See Constitutional Law, IV, 1-2, 4-5; VI; Eleventh 
Amendment; Federal Rules of Civil Procedure; Procedure, 
4, 6-7; Schools; Taxes, 1.

VOTERS. See also Constitutional Law, IV, 2-9; Procedure, 7.
State or federal election—Unequal apportionment.—The right of 

suffrage is denied by dilution of a citizen’s vote in a state or federal 
election. Reynolds v. Sims, p. 533.
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WAIVER. See Constitutional Law, I, 1; Federal Employers’ 
Liability Act.

WASHINGTON. See Constitutional Law, I, 2; III, 2; Taxes, 2.

WITNESSES.
Antitrust Immunity Act—Immunity from prosecution—Testimony 

before congressional subcommittee.—Act of February 25, 1903, as 
amended, did not immunize from prosecution a witness who testified 
before a congressional subcommittee, since the Act confines immunity 
to those who testify in judicial proceedings under oath and in response 
to a subpoena. United States v. Welden, p. 95.

WORDS.
1. “Individual employed by any person.”—§8 (b) (4) (1), National 

Labor Relations Act, as amended, 29 U. S. C. (Supp. IV) § 158 (b) 
(4) (i). Labor Board v. Servette, p. 46.

2. “Is located.”—§ 19 (b), Natural Gas Act, 15 U. S. C. § 717r (b). 
Federal Power Comm’n v. Texaco, p. 33.

3. “Other than picketing.”—§8 (b)(4)(h), National Labor Rela-
tions Act, as amended, 29 U. S. C. (Supp. IV) § 158 (b) (4) (ii). 
Labor Board v. Fruit Packers, p. 58.

4. “Threaten, coerce, or restrain.”—§8 (b)(4)(h), National Labor 
Relations Act, as amended, 29 U. S. C. (Supp. IV) § 158 (b)(4)(h). 
Labor Board v. Servette, p. 46.

5. “Within the scope, and in furtherance, of a primary business 
enterprise.”—§ 203 (c), Interstate Commerce Act, 49 U. S. C. 
§303 (c). Red Ball Motor Freight v. Shannon, p. 311.
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