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262 OCTOBER TERM, 1962.
Opinion of the Court. 371 U.S.

discretion, not on state price-fixing policies. Moreover,
as, if, and when he negotiates, the Regulation, as already
noted, requires price quotations “from all such qualified
sources of supplies or services as are deemed necessary by
the contracting officer to assure full and free competi-
tion . . . to the end that the procurement will be made
to the best advantage of the Government, price and other
factors considered.” > And, to repeat, the procurement
officer when he negotiates is controlled by 20 separate
factors, one of which is “comparison of prices quoted,”
and none of which relates in any manner whatsoever to the
price-fixing policies of a State.

The fact that the cost of produects sold at commissaries
benefits commissary purchasers does not make the com-
missary any the less a federal agency. Cf. Standard Ol
Co. v. Johnson, supra. Congress authorizes the pay-
ment for commissary supplies from appropriated funds.*
The federal statutes dealing with procurement policies
expressly make them applicable to all purchases “for
which payment is to be made from appropriated funds.” *®
Congress, to be sure, has provided that commissaries
may not use any appropriated funds “unless the Secre-
tary of Defense has certified that items normally pro-
cured from commissary stores are not otherwise available
at areasonable distance and a reasonable price in satisfac-
tory quality and quantity to the military and civilian em-
ployees of the Department of Defense.” * Here again,
however, the question of what is a “reasonable price” is
left to the discretion of a federal officer. Congress has not

25 Armed Services Procurement Regulation (revised to April 20,
1959), 9 3-101.

26 [hid.

27 See, €. g., 75 Stat. 377.

2810 U. S. C. §2303.

29 75 Stat. 377-378.






















































































































































































































































































































































































































































































































































































































































































































































































































FEDERAL TRADE COMM’N ». SUN OIL CO. 525
505 Opinion of the Court.

intended no special exception for the petroleum industry.
It is difficult to perceive convincing reasons rationally
confining the thrust of respondent’s argument to an area
narrow enough to preclude effective emasculation of the
prohibitions on diserimination contained in §2 (a).
Only differences of degree distinguish the situation of
the gasoline station operator from that of many other
retail outlets, and in numerous instances the distinction,
if any, is slight. The “conduit” theory contains no inher-
ent limitations and its acceptance would so expand the
§ 2 (b) defense as to effect a return to the broader “meet-
ing competition” provision of the Clayton Act, which the
Robinson-Patman Act amendments superseded.

Sun also argues that the effect of a decision holding the
§ 2 (b) defense unavailable to it in these circumstances
will be to prolong and aggravate the destructive price
wars which periodically reoccur in the marketing of gas-
oline. Whether relevant or not, this contention is best
put wholly to one side. Such price warfare appears to be
caused by a number of basic factors, not the least of which
are industry overcapacity and the propensity of some
major refiners to engage in so-called “dual marketing”
under which, in order to increase their overall sales and
utilize idle facilities, they not only sell branded gasoline
to their own dealers but also sell unbranded gasoline to
independent retailers or jobbers, often at a lower price.
See S. Rep. No. 2810, 84th Cong., 2d Sess. 16-19.
Whatever we do here can neither eliminate nor mitigate
the major economic forces which are productive of these
price wars. Moreover, it is wholly unclear whether allow-
ance of the price discrimination prolongs or shortens the
war’s duration. (It might be noted that the war was not
narrowly contained by Sun’s actions here.) There are
logical arguments on both sides of the question and none
are wholly persuasive. Extensive discussion of the various
reasoning would serve no useful purpose. As one study


















































































































































































804 OCTOBER TERM, 1962.
October 8, 1962. 371 U.S.

No. 12, Original. Hawarr v. BELL. The motion for
leave to file bill of complaint is granted and the United
States is allowed sixty days to answer. MR. JUSTICE
WHITE took no part in the consideration or decision of
this motion. Shiro Kashiwa, Attorney General of Hawaii,
Wilbur K. Watkins, Jr., Deputy Attorney General, Thur-
man Arnold, Abe Fortas, Paul A. Porter and Dennis G.
Lyons for plaintiff. Solicitor General Cox, Wayne G.
Barnett, David R. Warner and Thos. L. McKevitt for
defendant.

No. 33. Incres SteamsuHIP Co., LTp.,, v. INTERNA-
TIONAL MARITIME WORKERS UNION ET AL. Certiorari,
368 U. S. 924, to the Court of Appeals of New York. The
motions of the Republic of Panama; Government of the
United Kingdom of Great Britain and Northern Ireland;
and Seafarers’ International Union of North America,
Atlantic & Gulf District, AFL—CIO, for leave to file briefs,
as amict curiae, are granted. Herbert Brownell and
Jack P. Jefferies on the motion for the Republic of
Panama. Lawrence Hunt on the motion for the Govern-
ment of the United Kingdom of Great Britain and
Northern Ireland. Paul Barker and Neal Rutledge on
the motion for the Seafarers’ International Union of
North America, Atlantic & Gulf District, AFL-CIO.

No. 78. PearLMAN, TRUSTEE IN BANKRUPTCY, v.
ReviaNceE INsuraNcE Co. Certiorari, 369 U. S. 847, to
the United States Court of Appeals for the Second Cir-
cuit. The motions of the Association of Casualty and
Surety Companies and Edward M. Murphy for leave to
file briefs, as amici curiae, are granted. David Morgulas
for the Association of Casualty and Surety Companies,
and Edward M. Murphy, pro se, on the motions.
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