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stances, legally come before us on appeal; but must come up by writ of error 
in order to give us jurisdiction to try it.

There is also another objection, equally fatal to this proceeding. In 
cases at law, removed from the district court to the circuit court, the 
judgment of the circuit court is final between the parties. It is otherwise 
in cases in equity, and of admiralty and maritime jurisdiction ; and although 
the reason for this distinction may not be entirely obvious, yet it is our 
duty to conform to the provisions of the law : and this court have repeat-
edly decided, that, in civil cases at law, the judgment of the circuit court is 
final, where the case is removed by writ of error, from the district court 
to the circuit court. The point was fully considered .and decided in the 
case of the United States v. Goodwin, 7 Cranch 108 ; and the opinion there 
given has been since re-affirmed in several cases. Ibid. 287 ; 2 Wheat. 248, 
395. The question must be regarded as too well settled to be now open for 
argument; and as this court would not have jurisdiction, in any form of 
proceeding, to review the judgment in this case by the circuit court; it 
would be evidently improper to hear an argument on the question decided 
there, or to express any opinion concerning them. The appeal is, therefore, 
dismissed.

Appeal dismissed.

*145] *Cha rle s  Soo tt , Bailiff bf Wil li am  S. Moo re , Plaintiff in error, 
v. John  Llo yd , Defendant in error.

Competency of witness.

Where the grantor of annuity by deed, has conveyed all his interest in the property charged 
therewith, and an allegation of usury in the granting thereof is afterwards made, he may be a 
witness to prove usury ; if he is not a party to the suit, and has conveyed all his right and 
title to the property to others, his creditors, thus divesting himself of all interest arising out 
of the original agreement, and is released from his debts by them, and is not liable to the 
costs of the suit.1

The decision in Willings v. Consequa, Pet. C. C. 801 ; where the court held that a party named 
on the record might be released, so as to constitute him a competent witness, was cited in the 
argument. The court said, such a rule would hold out to parties a strong temptation to per-
jury ; and we think it is not sustained either by principle or authority.

Ebro b  to the Circuit Court of the District of Columbia, and county of 
Washington. This case was before the court, at the January term 1830 
(4 Pet. 205); and again at January term 1835 (9 Ibid. 418). It now 
came up on a writ of error, prosecuted by the plaintiff in the circuit court. 
The questions involved in the case when it was before the court in 1830 and 
1835, and also in this case, are stated in the opinion of the court. The

1 It is now provided by statute, that in the 
courts of the United States, no witness shall be 
excluded, in any civil action, because he is a 
party to, or interested in, the issue to be tried : 
provided, that in actions by or against execu-
tors, administrators or guardians, in which 
ludgment may be rendered for or against them, 
neither party shall be allowed to testify against 
the other, as to any transaction with, or state

ment by, the testator, intestate or ward, unless 
called to testify thereto by the opposite party, 
or required to testify thereto by the courts. 
In all other respects, the laws of the state in 
which the court is held shall be the rules of 
decision as to the competency of witnesses in 
the courts of the United States, in trials at 
commorf law, in equity, and in admiralty. 1 
R. S. ^858. See Texas v. Chiles, 21 Wall. 488
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competency of Jonathan Scholfield, who was examined as a witness for the 
defendant, was the only question in this writ of error.

The cause was argued by Jones and Coxe, for the plaintiff in error ; and 
by Key and Swann, for the defendant.

For the plaintiff in error, the following cases were cited. Stark. Evid. 
93-4, 292 ; Phil. Evid. ch. 5, § 4, p. 74 ; 7 East 587 ; 1 Maule & Selw. 636 ; 
10 East 395 ; 5 Barn. & Gres. 188.

For the defendant, were cited, "Willings n . Consequa, Pet. C. C. 301 ; 
1 Rand. ?35 ; 6 Ves. 547 ; 1 T. R. 162 ; 7 Cranch 271 ; 1 Wheat. 160 ; 
Ibid. 60 ; 2 Stark. Evid. 136 ; 1 Munf. 398 ; 3 Call 372 ; 5 Wend. 415.

*Mc Lea n , Justice, delivered the opinion of the court.—This is 
the third time that this case has been brought before the court, by ' 
writ of error to the circuit court of the district of Columbia. The first 
decision is reported in 4 Pet. 205 ; and the second in 9 Ibid. 418.

The controversy arose out of a certain deed executed by Jonathan 
Scholfield and wife to William S. Moore, all of the town of Alexandria, in 
the district of Columbia. For the consideration of $5000, Scholfield and 
wife conveyed to Moore, his heirs and assigns, for ever, one certain annuity 
or rent of $500, to be issuing out of, and charged upon a lot of ground 
and four brick tenements, &c. The annuity to be paid in half-yearly pay-
ments ; and in default of such payment, from time to time, Moore, his heirs 
and assigns, had a right to enter, and levy by distress, &c. And should 
there not be sufficient property found on the premises, &c., the grantee had 
a right to expel the grantor, and occupy the premises. Scholfield, bis heirs 
and assigns, wrere bound to keep the premises insured, and to assign to 
Moore the policies : and Moore, for himself, his heirs and assigns, did cov-
enant with Scholfield, that after the expiration of five years, on the pay-
ment of the sum of $5000, and all arrears of rent, the rent-charge should be 
released. Scholfield and wife conveyed the above premises, the 29th Octo-
ber 1816, to John Lloyd. The annuity being unpaid, in 1825, Scott, as the 
bailiff of Moore, entered, and made distress, &c., and Lloyd replevied the 
property.

The principal question in this case, when it was before the court in 1830, 
arose on certain special pleas, which averred the contract to be usurious. 
And this court decided, that although the instrument was not usurious upon 
its face, yet that the second and fourth pleas contained averments, connected 
with the contract, which constituted usury ; and the judgment of the cir-
cuit court was reversed, and the cause remanded for further proceedings.

The case was again brought up in 1835, on certain exceptions to the 
ruling of the circuit court ; and among others, to the competency of Jona-
than Scholfield, who was sworn, and examined as a witness. To show his 
interest, the following instruments of writing were read. *1. The „ 
original contract between nim and Moore, as above stated. 2. A L 
letter from Scholfield to Lloyd, dated 9th of June 1824, which stated that 
the contract which created the rent-charge was usurious, and that meas-
ures would be taken to set it aside. And Moore was notified not to pay 
any part of the rent; and assured, if distress should be made, he should b° 
saved harmless. 2. A deed, dated 18th November 1825, from Scholfield,
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making a conditional assignment of one-fifth of the annuity to Thomas 
K. Beale, in which he recites and acknowledges his responsibility to Lloyd. 
4. An exemplification of a record, showing the discharge of Scholfield 
under the insolvent laws of Virginia.

To show the competency of Scholfield, the following documents were 
given in evidence : 1. A release from Scholfield to the plaintiff in replevin, 
dated 13th June 1831, whereby, for the consideration of $5000, he releases 
to Lloyd all the right, title and interest which he has or may have from the 
decision of the suit depending for the annuity or rent-charge ; or which he 
has, or may have, in the property out of which it issues. He also releases 
Lloyd from all covenants or obligations, express or implied, arising out of 
the deed of assignment. 2. A release, dated 25th April 1828, from Schol-
field to Lloyd, of all his right, &c., to the suit, &c., and to all sums of money 
which may accrue, and from all actions, &c. 3. A release, of the same date 
from Thomas K. Beale and James M. McCrea, to Scholfield, for $950, part 
of a debt of $2000, due from him to them. 4. A release, of the same date, 
from Joseph Smith, for $1150, part of a debt of $3000, due to him from 
Scholfield. 5. An obligation of Lloyd, dated 25th April 1828, binding him-
self to pay to the persons named, the several sums released, as above, to 
Scholfield, should he succeed in the above suit. 6. A release from Lloyd 
to Scholfield of $5000, debt, &c.

In giving the opinion of the court on the competency of Scholfield as a 
witness, the late chief justice says : “ Some diversity of opinion prevailed on 
the question, whether he could be received to invalidate a paper executed 
*1481 by 5 but without deciding this question, a *majority of the

-I court is of opinion, that he is interested in the event of the suit.” 
His letter of the 9th of June, to Lloyd, the tenant in possession, requiring 
him to withhold from Moore the payment of any further sum of money, on 
account of this rent charge, contains this declaration : “ and in case distress 
should be made upon you for the rent, I promise to save you harmless, if 
you will resist payment by writ of replevy. I wish you to understand, 
that if you make any further payments after receiving this notice, that you 
make them at your own risk.” This, says the chief justice, is an explicit 
and absolute undertaking, to assume all the liabilities which Llpyd might 
incur by suing out a writ of replevin. Mr. Scholfield, then, is responsible 
to Lloyd for the costs of this suit. And the court held, that the various 
releases above stated, did not release Scholfield from his obligation to pay 
the costs, which had accrued in the suit, should the final decision be against 
Lloyd ; and that he was, therefore, an interested and incompetent witness. 
On this ground, the judgment of the circuit court was reversed, and the 
cause remanded, &c.

During the late trial of the issues in the circuit court, the deposition of 
Jonathan Scholfield was offered in evidence by the plaintiff below, and 
objected to by the defendant, but the court overruled the objection; 
and to this opinion of the court, the defendant excepted. The competency 
of this witness is the only question raised on the present writ of error.

To show the relation of this witness to the cause, and his interest in it, 
the instruments of writing used in the former trial, and which are above 
referred to, were given in evidence ; and in addition, a release, dated 24th 
March 1835, from Lloyd to Scholfield, of all liability arising under his letter 
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of June 9th, 1824, for the payment of costs; and from all responsibility 
growing out of this suit, in any form or manner whatsoever. A part of the 
documents referred to as used in the former trial, are not found in the 
record of the late trial; the clerk of the circuit court, as is alleged, having 
omitted to certify them. But as those documents were used in the former 
trial, and are found in the report of the case, in 9 Peters, and as they do not 
change the result to which the court have come on the present writ of error ; 
there can be no objection to considering them as now before us.

The question is not, whether Scholfield has not been so connected 
*with the commencement and prosecution of this suit, as to impair 
his credit with the jury, but, whether he has an interest in the decis- 
ion of the case ?

It is not contended, that the rule which does not permit a party to a 
negotiable instrument to invalidate it by his own testimony, applies to 
Scholfield. The rule is laid down in the case of the Bank of the United 
States n . Dunn, 6 Pet. 57; and also in the case of Walton v. Shelley, 1 T. R. 
296, as applied to negotiable paper.

From the various releases executed by Lloyd and Scholfield, and the 
other documents in the case, it is not preceived, that the witness can have 
any interest in the decision of this suit. He has relinquished all possible 
benefit in the judgment, should it be entered in favor of the plaintiff below. 
And he is exonerated from all responsibility should a judgment be given 
for the defendant. It is clear, from the opinion of the court, as above cited, 
that Scholfield’s liability for costs, was the only ground on which he was 
held to be incompetent; and this is entirely removed by the release of 
Lloyd subsequently executed.

On the part of the plaintiff in error, it is contended, that Scholfield stood 
in the strict relations of privity of estate and contract to both the parties to 
the suit; and that there was also privity in the action. This may be 
admitted, when the suit was first commenced ; but the question arises,' 
whether this relation to the contract, the estate and the action, has not been 
dissolved. There can be no doubt of this, unless the rights of other parties 
as the creditors of Scholfield had become so interwoven in the transaction as 
not to be affected by the acts of the witness and Lloyd. And this is the 
ground assumed in the argument. But on a careful examination of the 
points presented, and the authorities cited, the court do not perceive that 
there is sufficient ground to pronounce any of the releases executed fraud-
ulent.

The decision in Pet. C. C. 301, where the court held, that a party named 
on the record might be released, so as to constitute him a competent witness, 
has been cited and relied on in the argument. Such a rule would hold out 
to parties a strong temptation to perjury ; and we think it is not sustained 
either by principle or authority.

Scholfield in this case was not a party on the record, and having divested 
himself of all interest arising out of the original agreement *and the 
prosecution of this suit, and not being liable to pay costs, we think 
the circuit court did not err, in admitting his deposition as evidence. The 
judgment of the circuit court is, therefore, affirmed with costs.

Thi s  cause came on to be heard, on the transcript of the record from the
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circuit court of the United States for the District of Columbia, holden in 
and for the county of Washington, and was argued by counsel: On con-
sideration whereof, it is now here adjudged and ordered by this court, that 
the judgment of the said circuit court in this cause be and the same is 
hereby affirmed, with costs.

*151] *Joh n  Zao ha ri e  and Wife, Plaintiffs in Error, v. Hen ry  Fra nk -
li n  and Wife.

Execution of contract.—Evidence.

Under the laws of Louisiana, and the decisions of the courts of that state, a mark for the 
name, to an instrument, by a person who is unable to write his name, is of the same effect 
as a signature of the name.

A bill of sale of slaves and furniture, reciting that the full consideration for the property trans-
ferred, had been received, and which does not contain any stipulations or obligations of the 
party to whom it is given, is not a cynalagmatic contract, under the laws of Louisiana ; and 
the law does not require that such a bill of sale shall have been made in as many originals as 
there were parties having a direct interest in it, or that it should have been signed by the 
vendee.

Evidence will be legal, as rebutting testimony (as to repel an imputation or charge of fraud), 
which would not be admissible as original evidence.

Erro r  to the District Court for the Eastern District Louisiana. The 
defendants in error, Henry Franklin and wife, on the 23d of January 1836, 
presented a petition to the district court of the United States, for the eastern 
district of Louisiana, for the recovery of certain slaves, with their children, 
and also of certain stock and household furniture : which the petition 
alleged had been sold to him by Joseph Milah, by a bill of sale, duly recor-
ded in the proper notarial office. The bill of sale was in the following 
words :

State of Louisiana, Parish of St. Helena :
Know all men, to whom these presents may come, that I, Joseph Milah, 

have this day bargained,, sold and delivered unto Henry Franklin, his heirs, 
executors, administrators and assigns, six negroes, namely, one negro 
woman, named Neemy ; one boy, do. John ; one do. Sam ; one do. Nels ; 
one negro girl, named Harriet; one do. Jenny ; together with all of my 
cattle, hogs, horses, household and kitchen furniture, for the sum of twenty-
eight hundred dollars, to me in hand paid ; which property I do warrant 
and defend from me, my heirs, executors and assigns, to him, his heirs, exe- 
*1521 cutors» administrators and assigns for ever. *In witness whereof,

J I have hereunto set my hand and seal, this 17th day of July, 1819.
his

(Signed) Jos ep h Mil ah . [l . s .]
mark

Test:—Wm . Mc Mic hae l , Joe l  Ott .

The condition of the above bill of sale is such, that the above mentioned 
property remain in my possession so long as I live ; and after my body is 
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