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ACTION.

I. A note for a pre-existing debt does not dis-
charge the original cause of action, unless it 
is agreed that the note shall be taken in pay-
ment. United States Bank v. Daniels. .*82

APPEAL.

1. Nature and extent of the powers of an appel-
late court. Ex parte Sibbald......... .*488

APPEARANCE.

I. In the case of the State of Rhode Island v. 
Commonwealth of Massachusetts, the court 
said, “ It has been contended that this court 
cannot proceed in this cause without some 
process and rule of decision prescribed, ap-
propriate to the case, but no question on 
process can arise on these pleadings; none 
is now necessary, as the defendant has ap-
peared and pleaded, which plea, in itself, 
makes the first point in the cause, without 
any additional proceeding; that is, whether 
the plea shall be allowed, if sufficient in law, 
to bar the complaint, or be overruled, as not 
being a bar in law, though true in fact.” 
Rhode Island v. Massachusetts.......... *656

2. The state of Massachusetts, after having 
appeared to process issued against her, at 
the suit of the state of Rhode Island, on a 
bill filed for the settlement of boundary, 
after having filed an answer and plea to the 
bill, and having failed in a motion to dismiss 
the bill for want of jurisdiction; was, on 
motion of her counsel, allowed to withdraw 

her appearance. Massachusetts ads. Rhode
Island.................................. *756

See Juri sdic tion .

ASSIGNMENTS FOR THE BENEFIT OF 
CREDITORS.

1. A debtor may prefer one creditor, pay him 
fully, and exhaust his whole property ; leav-
ing nothing for others equally meritorious. 
Clarke v. White............................ .*178

BAIL.

1. Where bail has been fixed, before the dis-
charge of the principal under the insolvent 
laws, such a discharge will have no effect on 
the liability of the bail; if the discharge had 
been before the bail was fixed, it might have 
been a question, whether the bail had been 
discharged, under the rule laid down by 
the supreme court in the case of Beers 
v. Haughton, 9 Pet. 839. Lyon v. Auchin- 
closs................................... ..........  *239

BILL OF REVIVOR.

1. A bill of revivor is not the commencement of 
a new suit, but is the mere continuance of 
the old suit. It is upon ground somewhat 
analogous, that the circuit courts are held to 
have jurisdiction in cases of cross-bills and 
injunction bills, touching suits and judg-
ments already in those courts. Clarke v. 
Mathewson ........................*164
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764 INDEX.

BILL OF SALE.

1. Under the laws of Louisiana, and the decis-
ions of the courts of that state, a mark for 
the name, to an instrument, by a person who 
is unable to write his name, is of the same 
effect as a signature of the name. Zacharie 
v. Franklin........................*151

2. A bill of sale of slaves and furniture, reciting 
that the full consideration for the property 
transferred had been received, and which 
does not contain any stipulations or obliga-
tions of the party to whom it is given, is not 
a cynalagmatxc contract, under the laws of 
Louisiana; and the law does not require that 
such a bill of sale shall have been made in as 
many originals as there were parties having 
a direct interest in it, or that it should have 
been signed by the vendee......................Id.

BILLS OF EXCHANGE AND PROMISSORY 
NOTES.

1. A bill of exchange accepted and indorsed by 
citizens of Kentucky, and there negotiated, 
payable at New Orleans, was not, by force of 
the statute of Kentucky of 1798, subject to 
the payment of ten per cent, damages. Bank 
of United States v. Daniels................... *82

2. A bill of exchange drawn in one state of the 
United States, on a person in another state, 
and payable there, is a foreign bill.......Id.

8. Where a bill was drawn in Kentucky, on a 
person in Kentucky, and accepted, payable 
in New Orleans, the acceptor is liable on the 
contract, to the same extent as he would have 
been if he had accepted the bill in Louisiana. 
As a foreign bill, the holders were entitled to 
re-exchange, by commercial usage, when the 
protest for non-payment was made........ Id.

4. Giving a note for a pre-existing debt, does 
not discharge the original cause of action; 
unless it is agreed, that the note shall be 
taken in payment................................. .Id.

5. A party to a note, entitled to notice, may 
waive the notice, by a promise to see it 
paid, or an acknowledgment that it must 
be paid; or a promise that “ be will set the 
matter to rightsor by a qualified promise, 
having knowledge of the laches of the holder. 
Reynolds v. Douglass...........................*497

See Evid ence , 8-5.

BOTTOMRY.

See Insu ran ce , 7, 9-11.

BOUNDARIES OF STATES.

I. The boundary established and fixed by com-

pact between nations, becomes conclusive 
upon all the subjects and citizens thereof, 
and binds their rights ; and is to be treated, 
to all intents and purposes, as the true real 
boundary. The construction of such com-
pact is a judicial question. Rhode Island 
v. Massachusetts.......................................*657

2. There can be but two tribunals under the 
constitution who can act on the boundaries 
of states—the legislative or the judicial 
power; the former, is limited, in express 
terms, to assent or dissent, where a compact 
or agreement is referred to them by the 
states; and as the latter can be exercised 
only by this court, when a state is a party, 
the power is here, or it cannot exist.... .Id.

8. The supreme court exists by a direct grant 
from the people of their judicial power; it 
is exercised by their authority, as their agent 
selected by themselves, for the purposes 
specified ; the people of the states, as they 
respectively became parties to the constitu-
tion, gave to the judicial power of the United 
States, jurisdiction over themselves, contro-
versies between states, between citizens of 
the same or different states, claiming lands 
under their conflicting grants, within dis-
puted territory.........................................Id.

4. No court acts differently in deciding on 
boundary between states, than on lines be-
tween separate tracts of land; if there be 
uncertainty where the line is; if there be a 
confusion of boundaries by the nature of 
interlocking grants, the obliteration of marks, 
the intermixing of possession under different 
proprietors, the effects of accident, fraud or 
time, or other kindred causes; it is a case 
appropriate to equity. An issue at law is 
directed ; a commission of boundary award-
ed ; or, if the court are satisfied, without 
either, they decree what and where the 
boundary of a farm, a manor, province or 
a state is and shall be.............................Id.

5. There is neither authority of law nor reason 
for the position, that boundary between 
nations or states is, in its nature, any more 
a political question than any other subject 
on which they may contend. None can be 
settled without war or treaty, which is by 
political power; but, under the old and 
new confederacy, they could, and can, be 
settled by a court constituted by them-
selves, as their own substitutes, authorized to 
do that for states, which states alone could do 
before...........................................................Id.

See Supr eme  Court .

CASES CITED.

1. Deneale v. Stump’s Executors, 8 Pet. 526 .
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765INDEX.

and Owings v. Kincannon, 7 Ibid. 399.
Wilson v. Life and Fire Insurance Company 
of New York............................................*140

2 Dubois’ Lessee v. Hepburn, 10 Pet. 1. Hep-
burn v. Dubois' Lessee........................ *345

3. Morgan’s Heirs v. Morgan, 2 Wheat. 290; 
Mollan v. Torrance, 9 Ibid. 537; and 
Dunn v. Clarke, 8 Pet. 1. Clarke v. 
Mathewson.............................................*165

4. New York v. New Jersey, 5 Pet. 287; 
Grayson v. Virginia, 3 Dall. 320; Chis-
holm’s Executors v. Georgia, 2 Ibid. 419. 
Massachusetts ads. Rhode Island.....

5. United States v. Bailey, 9 Pet. 367. White 
v. Turk.................................................*238

6. United States v. State Bank of North Caro-
lina, 6 Pet. 29; United States v. Amedy, 
11 Wheat. 392; United States v. Fisher, 2 
Cranch, 358 ; United States v. Hooe, 3 Ibid. 
73; Price v. Bartlett, 8 Ibid. 431, Conrad v. 
Atlantic Insurance Co., 1 Pet. 439; Conrad 
v. Nicholl, 4 Ibid. 308; Brent v. Bank of 
Washington, 10 Ibid. 596 ; Hunter v. United 
States, 5 Ibid. 173. Beaston v. Farmers' 
Bank of Delaware............................... *102

7. The decision of the court in the case of 
Foster v. Neilson, 2 Pet. 254, by which 
grants made by the crown of Spain, after the 
treaty of St. Ildefonso, of lands west of the 
river Perdido, and which were, by the United 
States, declared to be within the territory of 
Louisiana, ceded by France to the United 
Stases, were declared void, affirmed. Garcia 
v. Lee.................................................... *511

CERTIFICATES OF DIVISION.

1. Where a case is certified from a circuit 
court, the judges of the circuit court having 
differed in opinion upon questions of law 
which arose on the trial of the cause; the 
supreme court cannot be called upon to ex-
press an opinion on the whole facts of the 
case, instead of upon particular points of 
law, growing out of the same. Adams v. 
Jones...................................................... *207

2. The intention of congress, in passing the act 
authorizing a division of opinion of the 
judges of the circuit courts to be certified 
to the supreme court was, that a division of 
the judges of the circuit court, upon a single 
and material point in the progress of the 
cause, should be certified to the supreme court 
for its opinion; and not the whole cause. 
When a certificate of division brings up the 
whole cause, it would be, if the court should 
decide it, in effect, the exercise of original, 
rather than appellate jurisdiction. White
v. Turk....................................................*238

CHANCERY AND CHANCERY PRACTICE.

1. Courts of chancery will not relieve for mis-
takes of fact. Bank of United States v. 
Daniels....................    *32

2. Courts of equity are bound by statutes of 
limitation as courts of law....................Id.

3. The decree of the circuit court of the district 
of Columbia, dismissing a bill filed by the 
corporation of Georgetown, on behalf of 
themselves and the citizens of Georgetown, 
against the Alexandria Canal company, char-
tered by congress, praying that the company 
should be enjoined from building piers in the 
river Potomac, the erection of the same being 
an obstruction to the navigation of the 
river, and injuring its navigation, was af-
firmed. Georgetown v. Alexandria Canal 
Company..................  *91

4. The jurisdiction of courts of chancery, in 
cases of nuisance, may be exercised in those 
cases in which there is imminent danger of 
irreparable mischief, before the tardiness of 
the law could reach it............................ Id.

5. In what cases, and under what principles, it 
is competent for some persons to come into 
chancery, for themselves and others, having 
similar interests......................................Id.

6. The rule in chancery is, if the answer of the 
defendant admits a fact, but insists on 
matter by way of avoidance, the complainant 
need not prove the fact admitted, but the 
defendant must prove the matter in avoid-
ance. Clarke v. White.............*178

7. In equity, as in law, fraud and injury must 
concur to furnish ground for judicial action ; 
a mere fraudulent intent, unaccompanied by 
any injurious act, is not the subject of judi-
cial cognisance; fraud ought not to be con-
ceived ; it mnst be proved and expressly 
found....................................................... Id.

8. The complainants in their bill alleged, that 
a conveyance of her real estate was made by 
a daughter to her father, for a nominal con 
sideration; the answer denied the matter 
stated in the bill; and the defendants gave 
evidence of the transfer of stock, to the value 
of $2000, on the day the conveyance was 
made, claiming that this was also the consid-
eration in the deed: Held, that this evidence 
was admissible, without an amendment of 
the answer ; it rebutted the allegation in the 
bill, that the deed was made wholly without 
consideration. Jenkins v. Pye......... *241

9. Where a defect of title to land sold was dis-
covered by the vendee, after his purchase, 
and he proceeded to perfect the title in him-
self, and thus defeat the right of the vendor 
to the land, and he claimed a rescission of the 
contract of purchase, and a repayment of 
the sum paid by him for the land, it was held
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766 INDEX.

that he could not avail himself of the defect 
of title, while standing in the relation of 
purchaser, to defeat his agreement to make 
the purchase; he could, under the most 
favorable circumstances, only have the con- 
trace reformed, and the amount advanced to 
perfect the title, deducted from the unpaid 
purchase-money. A court of equity will not 
rescind such a contract of purchase, and 
will, on a bill filed by him to have such a con-
tract rescinded, decline giving its aid against 
the vendors, to obtain the expenses of per-
fecting the title. Galloway v. Finley... .*2 

10. It is an established rule in equity, that 
when a vendor of land has not the power to 
make a title, the vendee may, before the 
time of performance, enjoin the payment of 
the purchase-money, until the ability to com-
ply with the agreement is shown; but then, 
the court will give a reasonable time to pro-
cure the title, if it appears probable that it 
may be procured...................................... Id.

11. In reforming a contract for the sale of 
lands, equity treats the purchaser as a 
trustee for the vendor, because he holds 
under the vendor; and acts done to benefit 
the title, by the vendee, when in possession 
of the lands, inure to the benefit of him 
under whom the possession was obtained, 
and through whom the knowledge that a 
defect in the title existed was derived ; the 
vendor and vendee stand in the relation of 
landlord and tenant; the vendee cannot dis-
avow the vendor’s title. . ........................Id.

12. A bill of exceptions is altogether unknown 
in chancery practice; nor is a court of chan-
cery bound to inscribe in an order-book, upon 
the application of one of the parties, an 
order which it may pass in a case before it. 
Ex parte Story..................... *339

13. In a proceeding by a bill and subpoena in 
chancery, in the circuit court of the United 
States of Louisiana, against upwards of 200 
defendants, some of the latter appeared, and 
an affidavit was made, that in consequence 
of an epidemic in New Orleans and at La 
Fayette, and the absence of many of the 
defendants, it had been impossible for them 
to prepare for their defence, and they prayed 
time for the same ; the circuit court allowed 
the defendants until the following term to 
appear and make defence. The conduct of 
the circuit court appears to have been strictly 
conformable to the practice and principles of 
a court of equity. Poultney v. City of La 
Fayette......... ..........................................*472

14. Every court of equity possesses the power 
to mould its rules in relation to the time and 
manner of appearing and answering, so as to 
prevent the rule from working injustice. 
And it is not only in the power of the court 

but it is its duty, to exercise a sound discre 
tion upon this subject; and to enlarge the 
time whenever it shall appear, that the pur-
poses of justice require it; the rules in chan-
cery proceedings in the circuit courts, pre-
scribed by this court, do not, and were not 
intended to, deprive the courts of the United 
States of this well-known and necessary 
power.................................................   .Id.

CHARGE OF THE COURT.

1. The court is not bound to give any hypo-
thetical direction to the jury, and to leave 
them to find a fact, where no evidence of 
such fact is offered, nor any evidence from 
which it can be inferred; McNeil v. Hol-
brook......................................   .*84

2. Where the items of an account stated were 
not disputed, but were admitted, and pay-
ment of the same demanded, it was not 
taking the question of fact, whether the 
account was a stated account, from the jury, 
for the court to instruct the jury that the 
account was a stated account. Toland v. 
Sprague..................................... *300

CIRCUIT COURTS.

1. The circuit court of each district sits within 
and for that district, and is bounded by its 
local limits ; whatever may be the extent of 
the jurisdiction of the circuit court over the 
subject-matter of suits, in respect to persons 
and property, it can only be exercised within 
the limits of the district. Congress might 
have authorized civil process from any cir-
cuit court to have run into any state of the 
Union ; it has not done so ; it has not, in 
terms, authorized any civil process to run 
into any other district ; with the single 
exception of subpoenas to witnesses within a 
limited distance. In regard to final process, 
there are two cases, and only two, in which 
writs of execution can now by law be served 
in any other district than that in which the 
judgment was rendered; one in favor of 
private persons in another district of the 
same state ; and the other in favor of the 
United States, in any part of the United 
States. Toland v. Sprague.................*300

See Foreig n  Attach ment .

CIRCUIT COURT OF THE DISTRICT OF 
COLUMBIA.

1. The circuit court of the district of Columbia 
has jurisdiction to issue a mandamus to the 
postmaster-general of the United States.
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767INDEX.

commanding him to credit the amount found 
due to certain contractors for carrying the 
mail of the United States ; the amount due 
to the contractors having been ascertained 
by the solicitor of the treasury of the United 
States, acting under an act of congress, 
referring the accounts to him. Kendall v. 
United States......................................... *524

See Distr ict  of  Colu mbia  : Man da mu s .

COMMERCE.

See Con sti tu ti on al  Law , 1.

COMMISSIONERS.

1. The acts of the commissioners appointed to 
adjust and settle land-titles in Louisiana, 
under the acts of congress authorizing and 
confirming the same; are conclusive as to all 
titles to lands which have been confirmed, 
according to the provisions of the different 
acts of congress on the subject. Strother v. 
Lucas.. ............................................. *410

COMMON LAW.

1. At the date of the act of congress establish-
ing the government of the district of Colum-
bia, the common law of England was in 
force in Maryland; and, of course, remained 
and continued in force in the part of the dis-
trict ceded by Maryland to the United States. 
The power to issue a mandamus in a 
proper case, is a part of the common law; 
and it has been fully recognised as in prac-
tical operation in a case decided in the court 
of that state. Kendall v. United States. .*524

See Circu it  Cou rt  of  the  Distr ic t  of  Colum -
bia : Distr ict  of  Colum bi a  : Mandam us .

COMPACTS BETWEEN STATES.

1. Compact between Virginia and Maryland, 
relative to the river Potomac. Georgetown 
v. Alexandria Canal Co........................*91

2. The act of congress, which granted the char-
ter to the Alexandria Canal company, is in no 
degree a violation of the compact between 
the states of Virginia and Maryland; nor of 
any of the rights that the citizens of either, 
or both states, claimed as being derived 
from it......................  ....Id.

COMPOSITION WITH CREDITORS.

1. It is generally true, in cases of composition, 
that the debtor who agrees to pay a less sum 

12 Pet .—35

in the discharge of a contract, must pay 
punctually; if the agreement stipulates for 
partial payments, and the debtor fails to pay, 
the condition to take part is broken, the 
second contract forfeited ; and is no bar to 
the original cause of action. Clarke v. 
White........................................................*178

2. In a composition for a debt, by which one 
party agreed to deliver goods to the amount 
of seventy per cent., in satisfaction of a debt 
exceeding $10,000, and omitted to deliver 
within one dollar and forty-one cents of the 
amount, the mistake is too trivial to deserve 
notice................................................. ... .Id.

8. If, upon failure or insolvency, one creditor 
goes into a contract of general composition 
common to the others; at the same time, 
having an under-hand agreement with the 
debtor, to receive a larger per cent.; such 
agreement is fraudulent and void.... ..Id.

4. The rule cutting off under-hand agreements, 
in cases of joint and general compositions, 
as a fraud upon the other compounding cred-
itors, and because such agreements are sub-
versive of sound morals and public policy, 
has no application to a case where each cred-
itor acts not only for himself, but in opposi-
tion to every other creditor; all equally rely 
ing on their vigilance to gain a priority 
which, if obtained, each being entitled to 
have satisfaction, cannot be questioned. .Id.

CONQUEST.

1. Even in cases of conquest, the conqueror 
does no more than displace the sovereign 
and assume dominion over the country ; “ a 
cession of territory is never understood to be 
a cession of the property of the inhabitants ; 
the king cedes only that which belongs to 
him ; lands he had previously granted, were 
not his to cede. Neither party could so 
understand the Louisiana treaty; neither 
party could consider itself as attempting a 
wrong to individuals, condemned by the 
whole civilized world; ‘ the cession of a 
territory ’ should necessarily be understood 
to pass the sovereignty only, and not to in-
terfere with private property.” No con-
struction of a treaty, which would impair 
that security to private property, which the 
laws and usages of nations would, without 
express stipulutions, have conferred, would 
seem to be admissible, further than its pos-
itive words require. “ Without it, the title 
of individuals would remain as valid under 
the new government, as they were under the 
old; and those titles, at least, so far as they 
were consummate, might be asserted in the 
courts of the United States, independently of 
this article.” Strother v. Lucas.....*410
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768 INDEX.

CONSTITUTIONAL LAW.

I. Under the clause of the constitution giving 
a power to congress “ to regulate commerce 
with foreign nations, and among the several 
states,” congress possesses the power to 
punish offences of the sort enumerated in the 
9th section of the act of 1825. The power 
to regulate commerce, includes the power to 
regulate navigation, as connected with the 
commerce with foreign nations, and among 
the states ; it does not stop at the mere boun-
dary line of a state ; nor is it confined to acts 
done on the waters, or in the necessary 
course of the navigation thereof ; it extends 
to such acts done on land, which interfere 
with, obstruct or prevent the due exercise of 
the power to regulate commerce and naviga-
tion with' foreign nations, and among the 
states. Any offence which thus interferes 
with, obstructs or prevents such commerce 
and navigation, though done on land, may 
be punished by congress, under its general 
authority to make all laws necessary and 
proper to execute their delegated constitu-
tional powers. United States v. Coombs. .*76

2. Although the constitution does not, in terms, 
extend the judicial power to all controversies 
between two or more states ; yet, it in terms ex-
cludes none, whatever may be their nature or 
subject. Rhode Island v. Massachusetts.*§51

3. The supreme court, in construing the con-
stitution as to the grants of powers to the 
United States, and the restrictions upon the 
states, has ever held, that an exception of 
any particular case pre-supposes that those 
which are not excepted, are embraced within 
the grant of prohibition ; and have laid it 
down as a general rule, that where no excep-
tion is made, in terms, none will be made by 
mere implication or construction.......... Id.

4. In the construction of the constitution, the 
court must look to the history of the times, 
and examine the state of things existing 
when it was framed and adopted, to ascertain 
the old law, the mischief and the remedy. Id.

5. The supreme court cannot presume, that any 
state which holds prerogative rights for the 
good of its citizens, and, by the constitution, 
has agreed, that those of any other state 
shall enjoy rights, privileges and immunities 
in each as its own do, would either do wrong, 
or deny right, to a sister state, or its citizens ; 
or refuse to submit to those decrees of the 
supreme court, rendered pursuant to its own 
delegated authority, when in a monarchy, its 
fundamental law declares that such decree 
executes itself........,........................   Id.

6. In the case of Olmstead, the supreme court 
expressed its opinion, that if state legisla-
tures may annul the judgments of the courts 

of the United States, and the rights thereby 
acquired, the constitution becomes a solemn 
mockery, and the nation is deprived of the 
means of enforcing its laws by its own trib-
unal. So fatal a result must be deprecated 
by all; and the people of every state must 
feel a deep interest to resisting principles so 
destructive of the Union, and in averting 
consequences so fatal to themselves......... Id.

See Bou nd ari es  of  States  : Juri sd icti on  : 
Suprem e  Court .

CONSTRUCTION OF STATE STATUTES.

1. The supreme court, in accordance to a steady 
course of decision for many years, will care-
fully examine and ascertain if there be a 
settled construction by the state courts of the 
statutes of the respective states, where they 
are exclusively in force ; and abide by and 
follow such construction, when found to be 
settled. Bank of the United States v. 
Daniels.............................*32

CONSTRUCTION OF UNITED STATES 
STATUTES.

1. If a section of an act of congress admits of 
two interpretations, one of which brings it 
within, and the other presses it beyond, the 
constitutional authority of congress ; it is the 
duty of the supreme court to adopt the 
former construction ; because a presumption 
never ought to be indulged, that congress 
meant to exercise or usurp any unconstitu-
tional authority; unless that conclusion is 
forced on the court by language altogether 
unambiguous. United States n . Coombs.. *12

2. Upon the general principles of interpreting 
statutes, where the words are general, the 
court are not at liberty to insert limitations 
not called for by the sense, or the objects, or 
the mischiefs of the enactment............. Id.

CRIMES.

See Juri sdi ctio n , 5.

DEBT.

1. An action of debt was instituted in the dis-
trict court of the United States, on an obli-
gation under the hands and seals of two 
per sons ; the action was against one of the 
parties to the instrument. The laws of 
Mississippi allow an action on such an instru-
ment to be maintained against one of the 
parties only. Rodgers v. Batchelor... .*21
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DECISIONS OF STATE COURTS.

1. The supreme court, in accordance to a steady 
course of decision for many years, feels it to 
be an incumbent duty, carefully to examine 
and ascertain if there be a settled construc-
tion by the state courts of the statutes of the 
respective states, where they are exclusively 
in force; and to abide by and follow such 
construction, when found to be settled. Bank 
of United States v. Daniels................. *82.

2. By the act of the legislature of Georgia, of 
15th December 1810, the assignment or 
indorsement of a promissory note is made 
sufficient evidence thereof, without the neces-
sity of proving the handwriting of the 
assignor. The judiciary act of 1789 declares, 
that the laws of the several states, except 
when the constitution, treaties or statutes of 
the United States require otherwise, are to 
be rules of decision in the courts of the 
United States, in trials at common law, 
where they apply. The court does not per-
ceive any sufficient reason for construing this 
act of congress so as to exclude from its pro-
visions those statutes of the several states, 
which prescribe rules of evidence in civil 
cases, in trials at common law. McNeil v.
Holbrook..................................  *84

8. The object of the law of congress was, to 
make the rules of decision of the courts of 
the United States, the same with those of the 
states; taking care to preserve the rights 
of the United States, by the exceptions con-
tained in the section of the judiciary act. 
Justice to the citizens of the United States 
required this to be done ; and the natural 
import of the words used in the act of con-
gress, includes the laws in relation to evi-
dence, as well as the laws in relation to 
property........................................ Id.

DEED OF FEME COVERT.

1. The deed of a feme covert, conveying her 
interest in lands which she owns in fee, does 
not pass her interest, by the force of its 
execution and delivery, as in the common 
case of a deed by a person under no legal in-
capacity. In such cases, an acknowledgment 
gives no additional effect between the parties 
to the deed; it operates only as to third per-
sons, under the provisions of recording and 
kindred laws. The law presumes a feme 
covert to act under the coercion of her hus-
band, unless before a court of record, a judge, 
or some commissioner, in England, by a sep-
arate acknowledgment, out of the presence 
of her husband, or, in these states, before 
some court, or judicial officer authorized 
to take and certify such acknowledgment, 

the contrary appears. Hepburn v. Dubois's 
Lessee..............................*345

DISTRICT OF COLUMBIA.

1. There is, in the district of Columbia, no 
division of powers between the general and 
state governments ; congress has the entire 
control over the district, for every purpose of 
government; and it is reasonable to suppose, 
that in organizing a judicial department in 
this district all the judicial power necessary 
for the purposes of government, would be 
vested in the courts of justice. Kendall v. 
United States... ..................... *624

See Com mon  Law  : Mandam us .

DOWER.

1. The doctrines of the common law, on the 
subject of dower, although since altered by 
an act of assembly in Maryland, were still 
the law of Maryland, when the United States 
assumed jurisdiction over the district of 
Columbia; and the act of congress of Feb-
ruary 27th, 1801, which provides for its 
government, declares thqt the laws of Mary-
land, as they then existed, should continue 
and be in force in that part of the district 
which was ceded by that state. Stille v. 
Carroll..............  *201

2. According to the principles of the common 
law, a widow was not dowable in her hus-
band’s equity of redemption ; and if a man 
mortgages in fee, before marriage, apd dies 
without redeeming the mortgage, his widow 
is not entitled to dower....................   .Id.

3. Mortgages were made during the coverture, 
but the mortgage deeds were acknowledged 
by the wife, upon privy examination; and 
these acknowledgments, under the acts of 
assembly of Maryland of 1715, ch. 47, and 
1766, ch. 14, bar the right of dower in the 
lots thus conveyed to the mortgagee. The 
legal estate passed to the mortgagee; and 
the husband retained nothing but the equity 
of redemption ; and as the wife had no right 
of dower in this equitable interest, a subse-
quent deed, executed by the husband, con-
veyed the whole of his interest in the estate, 
and was a bar to the claim of dower. It was 
not necessary for the wife to join m such a 
deed, as she had no right of dower in the 
equity of redemption, which was conveyed by 
the deed................................................. Id.

EJECTMENT.

1. As there is no court of chancery of Pennsyl-
vania, an action of ejectment is sustained on
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an equitable title, by the courts of that 
state. Swayze v. Burke....................*11

2. The plaintiff had brought an ejectment, 
which was before the court on a writ of er-
ror, in 1832, and the judgment in favor of 
the defendant was affirmed. (6 Pet. 763.) 
He afterwards brought another action of 
ejectment for the same land. Had this case 
been identical with the former, as to the mer-
its, we should have followed the deliberate 
opinion delivered therein; but as one judg-
ment in ejectment is not conclusive on the 
right of either possession or property in the 
premises in controversy, the plaintiff has a 
right to bring a new suit; and the court must 
consider the case, even it is in all respects 
identical with the former, though they may 
hold it to be decided by the opinion therein 
given. It is otherwise, when the second case, 
presents a plaintiff’s or defendant’s right, on 
matters of law or fact, material to its decis-
ion, not before appearing in the record ; it 
then becomes the duty of the court to de-
cide all pertinent questions arising on the re-
cord, in the same manner as if the case came 
before them for the first time, save such as 
arise on evidence identical as to the merits. 
In this case, it is a peculiar duty, enjoined 
upoh us by the nature of the case, the course 
of the able and learned arguments as to the 
laws of Spain and her colonies, in its bear-
ing on the interesting question before us, to-
gether with a view of the consequences of 
our final decision thereon. Were the court 
to leave any questions undecided, which fair-
ly arise on the record, or to decide the cause 
or points of minor importance only, the value 
of the premises would justify future liti-
gation ; which no court of chancery might 
think proper to enjoin, so long as new and 
material facts could be developed, or perti-
nent points of law remain unsettled. Strother 
v. Lucas.................................................*410

EVIDENCE.

1. Where all the books, papers and vouchers of 
a clerk in the treasury, who had been a dis-
bursing officer, relating to his disbursements 
and agency, have been destroyed by fire, 
without any fault of his ; the case is, of ne-
cessity, open to the admission of secondary 
evidence; and under the general rule of evi-
dence, he might be required to produce the 
best evidence which the nature of the case, 
under the circumstances, would admit. This 
rule, however, does not require of a party the 
production of the strongest possible evidence, 
but must be governed, in a great measure, by 
the circumstances of the case; and must 

have a bearing upon the matter in contro 
versy; and must not be such as to leave it 
open to the suspicion or presumption, that 
anything left behind , and within the power 
of the party, would, if produced, make agains, 
him. United States n . Laub.......................*1

2. It appeared, that the defendant offered to 
read in evidence, certain passages from a 
public document, mentioned in the bill of ex-
ceptions ; the plaintiff’s counsel consented to 
its being read, as the defendant’s evidence; 
and after the same was read, the plaintiff’s 
counsel requested the court to instruct the 
jury, that the conversation of defendant with 
Mr. Dicksons and Mr. McLean, read from 
the executive document, was not evidence to 
the jury, of the facts stated in such conver-
sation, which instruction the court refused 
to give. The entire document referred to, is 
not set out in the bill of exceptions ; and 
from what is stated, no conversation of the 
character objected to appears; but the evi-
dence was admitted by consent; the plain-
tiffs were entitled to have the whole docue 
ment read ; and it was all in evidence before 
the court and jury. But the objection, on 
the ground, that some of the facts stated 
were only hearsay evidence, fails ; the docu 
ment, so far as it appears on the bill of 
exceptions contains no such conversation. 
This instruction, was, therefore, properly 
refused........................    ..id.

3. In an action on four promissory notes, one 
of which was made by the defendant in 
favor of the plaintiff, and the others were 
made by the defendant in favor of other per-
sons, who had indorsed them to the plaintiff ; 
parol evidence was properly admitted, that 
the defendant acknowledged that he was in-
debted to the plaintiff in the amount of the 
notes, and offered to confess judgment, in 
the course of a negotiation with the plaintiff’s 
counsel, although the negotiation fell through- 
and although no proof was given of the hand-
writing or signatures of the indorsers of the 
notes. This case does not come within the 
reason or principles of the rules which ex-
cludes offers to pay, made by way of com. 
promise upon a disputed claim, and to buy 
peace. McNeil v. Holbrook................... *84

4. The admissions of a defendant, that he is 
indebted to the plaintiff on promissory notes, 
when proved by competent testimony, are 
sufficient evidence of the transfer of negoti-
able paper, without proof of the handwriting 
of the payee. Whether the evidence was 
legally competent for that purpose, or not, 
is a question for the court, and not for the 
jury, in the absence of all contradictory 
testimony.. .....    .Id

5. By the act of the legislature of Georgia, of 
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15th December 1810, the assignment or in-
dorsement of a promissory note is made suf-
ficient evidence thereof, without the neces-
sity of proving the handwriting of the assign-
or. The judiciary act of 1789 declares, that 
the laws of the several states, except when 
the constitution, treaties or statutes of the 
United States require otherwise, are to be 
rules of decision in the courts of the United 
States, in trials at common law, where 
they apply. The court does not perceive any 
sufficient reason for construing this act of 
congress so as to exclude from its provisions, 
those statutes of the several states which 
prescribe rules of evidence in civil eases, in 
trials at common law................................... Id.

6 Where the grantor of an annuity, by deed, 
has conveyed all the interests in the property 
charged with the annuity, and an allegation 

. of usury in the granting of the annuity is 
afterwards made, he may be a witness to 
prove usury; if he is not a party to the suit 
and has conveyed all his right and title to 
the property to others, his creditors, thus 
divesting himself of all interest arising out 
of the original agreement, and is released 
from his debts by them, and is not liable to 
the costs of the suit. Scott v. Lloyd.. .*145

7. The decision in Pet. C. C. 301 (Willings v. 
Consequa), where the court held, that a 
party named on the record might be releas-
ed, so as to constitute him a competent wit-
ness, was cited in the argument. The court 
said, such a rule would hold out to parties a 
strong temptation to perjury, and we think 
it is not sustained either by principle or 
authority.............................................  .Id.

8. Evidence will be legal, as rebutting testi-
mony, as, to repel an imputation of charge 
of fraud, which would not be admissible as 
original evidence. Zacharies. Hranklin.*l51

9. It is error, on the trial of a writ of right, be-
fore the grand assize, to prevent the intro-
duction of written evidence, because in a 
trial of another cause, between the demand-
ant, offering the testimony, and a defendant 
claiming in opposition to the demandant, 
under the same title with that of the defend-
ant, before the grand assize, the court had 
frequently examined the title set up by the 
written evidence offered, and had become 
fully cognisant of it; and had, in that trial, 
at the suit of the demandant, in which it had 
been produced, decided that it in no wise 
tended to establish a legal title to the land 
in controversy in the demandant. Brad-
street n . Thomas...... .. ....................... *174

10. The demandant had a right to place before 
the assize all the evidence which she thought 
might tend to establish her right of property, 
which had been ruled to be competent evi-

dence in another suit; against the cojnpe- 
tency of which, nothing was objected in this 
suit; and the assize had a right to have 
such evidence before them, that they might 
apply to it the instructions of the court, as 
the law of the case, without which they 
could not do it.......................      Id.

11. There is a safer repository of the adjudica-
tions of courts, than the remembrance of 
judges ; and their declaration of them, is no 
proof of their existence.................. Id.

12. In a case in equity, brought by appeal from 
the court of appeals of East Florida, the 
contents of certain documents which con-
tained the agreements of the parties, were 
stated to be set out in the bill; the contracts 
were not proved in the cause, by testimony, 
nor was their non-production accounted for 
by secondary evidence. The decrees of the 
Florida courts were reversed, and the cause 
remanded to the court of appeals, to allow 
the pleadings to be amended, and the docu-
ments referred to, or the contents of the 
same, to be duly authenticated and proved, 
&c. Levy v. Arredondo..................... *218

13. Where the evidence in a cause conduces to 
prove a fact in issue before a jury, if it is 
competent in law, a jury may infer any fact 
from such evidence which the law authorizes 
a court to infer on a demurrer to evidence. 
After a verdict in favor of either party, on 
the evidence, he has a right to demand of a 
court of error, that they look to the evidence 
only for one purpose, with the single eye to 
ascertain whether it was competent in law 
to authorize the jury to find the facts which 
made out the right of the party, on a part or 
the whole of his case; if, in its judgment, 
the appellate court shall hold that the evi-
dence was competent, then they must found 
their judgment on all such facts as were 
legally inferrible therefrom ; in the same 
manner, and with the same legal results as 
if they had been definitely set out in a special 
verdict. So, on the other hand, the finding 
of a jury on the whole evidence in a cause, 
must be taken as negativing all the facts in 
which the party against whom their Verdict 
is given, has attempted to infer from, or es-
tablish from, the evidence. Hepburn v. Du-
bois's Lessee........A.....................  *345

14. A translation by the secretary of the board 
of land-commissioners of Florida, whose duty 
it was to translate Spanish documents given 
in evidence before the board of commis-
sioners, of a certified copy of a Spanish 
grant of land in Florida, which had been 
produced to the board, was properly admitted 
as evidence of the grant; satisfactory proof 
having been given to the court, that the orig-
inal grant could not be found in the records 
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of East Florida ; and that this was the best 
evidence, from the nature of the casej which 
could be given of the existence of the 
original paper, lost or destroyed. United 
States V. Delespine's Heirs.................... *654

FLORIDA LAND CLAIMS.
1. A grant of land in East Florida was made 

by the governor, before the cession of 
Florida by Spain to the United States, on 
conditions which were not performed by the 
grantee, within the time limited in the grant ; 
or any exertions made by him to perform 
them. No sufficient cause for the non-per-
formance of the conditions having been 
shown, the decree of the supreme court of 
East Florida, which confirmed the grant, was 
reversed. United States v. Mills's Heirs.*‘¿Ab

2. A grant for land in Florida, by Gov. Coppin-
ger, on condition that the grantee build a 
mill, within a period fixed in the grant, was 
declared to be void ; the grantee not having 
performed the condition, nor shown sufficient 
cause for its non performance. United States 
v. Kingsley........................................... *476

8. Under the Florida treaty, grants of land 
made before the 24th January 1818, by his 
Catholic Majesty, or by his lawful authorities, 
stand ratified and confirmed, to the same 
extent that the same grants would be valid, 
if Florida had remained under the dominion 
of Spain ; and the owners of conditional 
grants, who have been prevented from ful-
filling all the conditions of their grants, have 
time, by the treaty, extended to them, to 
complete such conditions. That time, as 
was declared by the supreme court in Arre-
dondo’s Case, 6 Pet. 478, began to run, in 
regard to individual rights, from the ratifica-
tion of the treaty ; and the treaty declares, 
if the conditions are not complied with, 
within the terms limited in the grant, that 
the grants shall be null and void........... Id.

4. In the construction of the Florida treaty, it 
is admitted, that the United States succeeds 
to all those equitable obligations which we 
are to suppose would have influenced his 
Catholic Majesty, to secure their property 
to his subjects, and which would have been 
applied by him in the construction of a con-
ditional grant, to make it adsolute ; and 
further, that the United States must main-
tain the rights of property under it, by 
applying the laws and customs by which 
those rights were secured, before Florida 
was ceded; or by which an inchoate right 
of property would, by those laws and cus-
toms, have been adjudicated by the Spanish 
authority to have become a perfect right.Id.

See Lou isi an a  and  Florida  Treaties .

FOREIGN ATTACHMENT.

1. Process of foreign attachment cannot be 
properly issued by the circuit courts of the 
United States, in cases where the defendant 
is domiciled abroad, or not found within the 
district in which the process issues, so that 
it cannot be served upon him. Toland v. 
Sprague............................*300

2. By the general provisions of the laws of the 
United States: 1. The circuit courts can 
issue no process beyond the limits of their 
districts. 2. Independently of positive legis-
lation, the process can only be served upon 
persons within the same districts. 3. The 
acts of congress adopting the state process, 
adopted the form and modes of service only, 
so far as the persons are rightfully within 
the reach of such process ; and did not in-
tend to enlarge the sphere of the jurisdiction 
of the circuit courts. 4. The right to attach 
property to compel the appearance of per 
sons, can properly be used only in cases in 
which such persons are amenable to the pro-
cess of the circuit court, in personam; that 
is, where they are inhabitants, or found 
within the United States ; and not where 
they are aliens, or citizens resident abroad, 
at the commencement of the suit, and have 
no inhabitancy here................................. Id.

3. In the case of a person being amenable to 
process, in personam, an attachment against 
his property cannot be issued against him ; 
except as a part of, or together with, process 
to be served upon his person................. Id.

4. A party against whose property a foreign 
attachment has issued, in a circuit court of 
the United States, although the court had no 
right to issue such attachment, having 
appeared to the suit, and pleaded to issue, 
cannot afterwards deny the jurisdiction of 
the court. The party had, as a personal 
privilege, a right to refuse to appear ; but it 
was also competent to him to waive the 
objection...................................................Id.

FRAUD.

1. The administrator of his father, who left a 
valuable estate in the county of Allegheny, 
Pennsylvania, suffered the estate to be sold 
by the sheriff, for a debt due by the intestate, 
and the estate was purchased by the attorney 
of the creditor, for a considerable sum 
beyond the debt; who, after holding it for 
some time, conveyed it to the administra-
tor, by deed, vesting the estate in him, in 
his own right, he having been paid the 
amount of the debt due by the intestate. 
The administrator, to an application made
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to him by a legal heir and a grandchild, who 
lived in the state of Mississippi, represented 
that the intestate had not left more property 
than would pay his debts; there was evi-
dence that less than one-tenth of the real 
estate of the intestate would have satisfied 
the judgment for what it was sold; the 
administrator claimed the property conveyed 
to him as his own, and to exclude all claims 
to it by the grandchild of the intestate: 
Held, that no title to the estate, against the 
claim of the co-heir of the intestate, was 
acquired under the deed made to him by the 
attorney of the creditor ; and that in a pro-
ceeding in ejectment by the co-heir, to 
recover her part of the real estate, in order 
to maintain the suit, it was not necessary to 
prove that the purchaser at the sheriff’s sale 
participated in the fraud, in order to enable 
the co-heir to recover in an ejectment. 
Swayze v. Burke...................................... *11

2. That fraud is cognisable in a court of law, 
as well as in a court of equity, is a well- 
established principle; it has often been so 
ruled in the supreme court................ Id.

FRAUDULENT CONVEYANCES.

1. Where there is clearly a bond fide grantor, 
the grant is not one of those conveyances 
within the statutes against fraudulent con-
veyances. Clarke v. White................ .178

2. W. purchased a lot of ground in the city of 
Washington, early in 1829, for $1582, on a 
credit of one, two and three years, and paid 
the notes at maturity; he took possession, 
immediately after the purchase, and com-
menced improving, by erecting buildings on 
it; on the 14th of January 1832, Smith, who 
had sold the land at the request of W., con-
veyed it to a trustee, for the benefit of the 
infant children of W. The improvements, 
before the deed, amounted in value to $3000, 
and after the deed $1200 or $1500; he 
failed in December, 1833 ; and the property 
was then worth about $6000; the deed of 
conveyance by Smith, was not recorded until 
within one day of the expiration of the time 
prescribed for recording such deed, by the 
statute of Maryland. Parties who made a 
composition of a large debt due to them by 
W., in which composition they sustained a 
loss of thirty per cent., knew at the time of 
the composition, of the conveyance of this 
property to the infant children of W., and of 
his large improvements on the same; and 
made the composition with this knowledge. 
The court refused to declare the agreement 
of composition void, because of this trans-
action ...............................................................Id.

GRANTS.

1. This court has uniformly held, that the term 
“ grant ” in a treaty, comprehends not only 
those which are made in form, but also any 
concession, warrant, order or permission to 
survey, possess or settle, whether evidenced 
by writing or parol, or presumed from pos-
session ; and that in the term “ laws ” is in-
cluded custom and usage, when once settled; 
though it may be “ comparatively of recent 
date, and is not one of those to the contrary 
of which the memory of a man runneth not, 
which contributed so much to make up the 
common-law code, which is so justly vener-
ated.” Strother n . Lucas.................. *410

2. A grant may be made by a law, as well as a 
patent pursuant to a law; and a confirmation 
by a law, is as fully to all intents and pur-
poses a grant, as if it contained in terms a 
grant de novo...........................................Id.

See Flori da  Lan d -Claim s  : Lou isia na  and  
Flori da  Trea tie s .

GRANTS IN LOUISIANA AND IN 
FLORIDA.

See Flori da  Lan d -Claims  : Lou isia na  an d  
Flori da  Treaties .

GUARANTEE.

1. Upon a letter of guarantee, addressed to a 
particular person, or to persons generally, for 
a future credit to be given to a party in 
whose favor the guarantee is drawn; to 
charge the guarantor, notice is necessarily to 
be given to him, that the person giving the 
credit has accepted or acted upon the guar-
antee, and has given credit on the faith of it. 
This is not an open question in the supreme 
court, after the decisions which have been 
made in Russell v. Clarke, 7 Cranch 69; 
Edmondston v. Drake, 5 Pet. 624 ; Douglass 
v. Reynolds, 7 Ibid. 113 ; and Lee v. Dick, 10 
Ibid. 482. Adams v. Jones........... .*207

2. The rule is well settled, that the guarantor 
of a promissory note, whose name does not 
appear on the note, is bound, without notice, 
where the maker of the note was insolvent 
at its maturity; unless he can show he has 
sustained some prejudice by want of notice 
of a demand on the maker of the note, 
and notice of non-payment. Reynolds n . 
Douglass..........................*497

3. If the guarantor could prove he had suffered 
damage by the neglect to make the demand 
on the maker of the note, and to give notice, 
he would only be discharged to the extent of 
the damage sustained.............. ....... Id
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4. In order to enable the party claiming under 
a guarantee, to recover from the guarantor 
by a letter of credit, he must prove that 
notice of its acceptance had been given in a 
reasonable time after the letter of credit had 
been accepted; this notice need not be proved 
to have been given in writing, or in any par-
ticular form; but may be inferred by the 
jury from facts and circumstances which 
warrant such inference.......................... Id.

5. A recognition of the parties to a letter of 
credit, of their obligation to pay as guaran-
tors, under a supposed liability, which did 
not arise from the facts of the case, and of 
which facts they were ignorant; would not 
be a waiver of the notice they were entitled 
to have of the acceptance of their guar-
antee................................................... .Id.

6. A promise to pay a debt, by the guarantors, 
qualified with a condition, which was re-
jected, is not a waiver by the guarantor of 
his right to notice of the acceptance of their 
guarantee........................... Id.

7. When the party in whose favor a letter of 
credit is given, afterwards becomes insolvent, 
and his insolvency is known to the guaran-
tors ; it is not necessary, in an action on the 
letter of credit, to prove that a demand of 
payment was made on the insolvent.....Id.

INSOLVENT LAWS.

See Bai l .

INSURANCE.

I. By the well-settled principles of law, in the 
United States, the state of the facts, and not 
the state of the information, at the time of 
the abandonment, constitutes the criterion 
by which is to be ascertained whether a total 
loss has occurred or not, for which an aban-
donment can be made. If the abandonment, 
when made, is good, the rights of the parties 
are definitively fixed ; and do not become 
changed by any subsequent events; if, on 
the other hand, the abandonment, when 
made, is not good, subsequent circumstances 
will not affect it; so as retroactively to im-
part to it a validity which it had not at its 
origin. Bradlie v. Maryland Insurance 
Co.......................................  *878

2. In cases where the abandonment is founded 
upon a supposed technical total loss, by a 
damage or injury exceeding one-half' the 
value or the vessel, although the fact of such 
damage or injury must exist at the time, yet 
it is necessarily open to proof, to be derived 
from subsequent events. Thus, if the re-
pairs, when subsequently made, clearly ex-
ceed the half value, it is plain, that this 
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affords one of the best proofs of the actual 
damage or injury ; on the other hand, if the 
subsequent repairs are far below the half 
value, this, so far as it goes, affords an 
inference the other way. In many cases of 
stranding, the state of the vessel may be 
such, from the imminency of the peril, and 
the apparent cost of expenditures requisite 
to deliver her from it, as to justify an aban-
donment ; although, by some fortunate 
occurrence, she may be delivered from her 
peril, without an actual expenditure of one- 
half of her value, after she is in safety. 
Where, in the circumstances in which the 
vessel then may have been, in the highest 
degree of probability, the expenditures to 
repair her would exceed half her value, and 
if her distress and peril be such as would 
induce a considerate owner, uninsured, and 
upon the spot, to withhold every attempt to 
get the vessel off, because of such apparently 
great expenditures ; the abandonment would, 
doubtless, be good...................................... Id.

8. In respect to the mode of ascertaining the 
value of the ship, and, of course, whether 
she is injured to the amount of half her 
value, it has, on the fullest consideration, 
been held by the supreme court, that the 
true basis of the valuation is the value of 
the ship at the time of the disaster ; and that 
if, after the damage is, or might be, repaired, 
the ship is not, or would not be, worth, at 
the place of repairs, double the cost of re-
pairs, it is to be treated as a technical total 
loss....................................  Id.

4. The valuation in the policy, or the value at 
the home port, or in the general market of 
other ports, constitutes no ingredient in as-
certaining whether the injury by the dis-
aster is more than one-half of the value of 
the vessel, or not. For the like reason, the 
ordinary deduction in case of a partial loss 
of “ one-third new for old,” from the re-
pairs, is equally inapplicable to cases of a 
technical total loss, by an injury exceeding 
one-half of the value of the vessel...... Id.

5. The mere retardation of the voyage, by any 
of the perils insured against, not amounting 
to, nor producing, a total incapacity of the 
ship eventually to perform the voyage, can-
not, upon principles well established, be ad-
mitted to constitute a technical total loss, 
which will authorize an abandonment. A 
retardation, for the purpose of repairing 
damage from the perils insured against, that 
damage not exceeding one moiety of the 
value of the ship, falls directly within this 
doctrine; under such circumstances, if the 
ship can be repaired, and is repaired, and is 
thus capable of performing the voyage, there 
is no ground of abandonment, founded upon
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the consideration, that the voyage may not 
be worth pursuing, for the interest of the 
ship-owner; or that the cargo has been 
injured so that it is not worth transport-
ing further on the voyage; for the loss of 
the cargo for the voyage, has nothing to do 
with the insurance upon the ship for the 
voyage............................................................... Id.

6. An insurance on time differs, as to this 
point, in no essential manner, from one upon 
a particular voyage; except in this, that in 
the latter case, the insurance is upon a 
specific voyage described in the policy; 
whereas, a policy on time insures no specific 
voyage, but it covers any voyage or voyages 
whatsoever, undertaken within, and not ex-
ceeding, in point of duration, the limited 
period for which the insurance is made. 
But it does not contain an undertaking that 
any particular voyage shall be performed, 
within a particular period; it warrants noth-
ing as to any prolongation or retardation of 
the voyage; but only that the ship shall be 
capable of performing the voyage under-
taken, notwithstanding any loss or injury 
which may accrue to her during the time for 
which she is insured; and of repairing it, if 
interrupted................................ Id.

7. There is no principle of law which makes 
the underwriters liable, in the case of a 
merely partial loss of the ship, if money is 
taken up on bottomry for the necessary re-
pairs and expenditures; and which makes it 
the duty of the underwriters to deliver the 
ship from the bottomry bond, to the extent 
of their liability for the expenditures; and 
that if they do not, and if the vessel is sold 
under the bottomry bond, they are liable, 
not only for the partial loss, but for all other 
losses to the owner, for their neglect... .Id.

8. The underwriters engage to pay the amount 
of the expenditures and losses directly flow-
ing from the perils insured against; but not 
any remote or contingent losses to the owner, 
from their neglect to pay the same..... Id.

9. The underwriters are not bound to supply 
funds, in a foreign port, for the repairs of 
any damage to the ship, occasioned by a 
peril insured against; they undertake only 
to pay the amount, after due notice and 
proof of the loss, and within a prescribed 
time............................................................... Id.

10. If, to meet the expenditures for repairs, the 
master is compelled to take up money on 
bottomry, and thereby an additional premium 
becomes payable, that constitutes a part of 
the loss for which the underwriters are 
liable; but in cases of partial loss, the money 
Is not taken up on account of the under-
writers, but of the owner; and they be-
come liable for the loss, whether the bot-

tomry bond ever becomes due and payable, 
or not................................................................ Id.

11. In the case of a partial loss, where money 
is taken up on bottomry bond, to defray the 
expenditures of repairs, the underwriters 
have nothing to do with the bottomry 
bond; but are simply bound to pay the par- 

I tial loss, including their share of the extra 
expenses of obtaining the money in that 
mode, as a part of the loss.................. Id.

JUDICIAL POWERS.

1. It is a sound principle, that in every well- 
organized government, the judicial powers 
should be co extensive with the legislative; 
so far, at least, as they are to be enforced by 
judicial proceedings. Kendall v. United 
States........ . ............................................... *524

JURISDICTION.

1. The jurisdiction of the supreme court, in 
writs of error and appeals from the circuit 
court, is limited to cases where the sum in 
controversy exceeds $2000. Where, by a 
decree of the circuit court, on an application 
to have a judgment of the circuit court 
reformed, so as to expunge therefrom $1000, 
and if the decree of the circuit court, order-
ing the same, bad been affirmed in the 
supreme court, the appellants would have 
been obliged to allow the deduction of $1000 
from the judgment, with nineteen years’ 
interest, amounting together to the sum of 
$2040: it was held, that the supreme court 
had jurisdiction of the appeal. Bank of 
United States v. Daniels.............. *32

2. The demandant, a subject of the king of 
Great Britain, instituted an action, by writ 
of right, in the district court for the north-
ern district of New York, against the defend-
ant, a citizen of New York; in the de-
claration, there was no averment that the 
defendant was a citizen of New York. The 
defendant pleaded to the first count in the 
declaration, and demurred to the second and 
third counts; the demandant joined in the 
demurrer, and averred that the defendant 
was a citizen of New York; in the subse-
quent proceedings in the case in the district 
court, and afterwards in the supreme court, 
no exception was taken by the defendant, 
that there was no averment in the declara-
tion, that the demandant was a citizen of the 
United States, nor until the case came a 
second time before the supreme court, to 
which it was now brought by a writ of error, 
prosecuted by the demandant in the writ of 
right. The defendant moved to dismiss the 
writ of error, for the want of an averment of 
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the citizenship of the defendant in the 
declaration. The court overruled the motion. 
Bradstreet v. Thomas..........................'.. .*59

3. To give the supreme court of the United
States jurisdiction, under the 25th section of 
the judiciary act, in a case brought from the 
highest court of a state, it must be apparent 
in the record, that the state court did de-
cide in favor of the validity of a statute of 
the state the constitutionality of which was 
brought into question on the writ of error. 
Two things must be apparent in the record ; 
first, that some one of the questions stated in 
the 25th section did arise in the state court; 
and secondly, that a decision was actually 
made thereon, by the same court, in the 
manner required by the section. McKinney 
v. Carroll...................................................*66

f. Indictment in the circuit court of the United
States for the southern district of New 
York, for feloniously stealing a quantity of 
merchandise, belonging to the ship Bristol, 
the ship being in distress, and cast away 
on a shoal of the sea, on the coast of the 
state of New York; the indictment was 
founded on the 9th section of the act, 
entitled, “ an act more effectually to provide 
for the punishment of certain crimes against 
the United States, and for other purposes,” 
approved 3d March 1825. The goods were 
taken above high-water mark, upon the 
beach, in the county of Queens, in the state 
of New York : Held, that the offence com-
mitted was within the jurisdiction of the cir-
cuit court. United States n . Coombs.. ..'11 

5. In cases purely dependent upon the locality 
of the act done, the admiralty jurisdiction is 
limited to the sea, and to the tide-water as 
far as the tide flows. Mixed cases may arise, 
and often do arise, where the act and services 
done are of a mixed nature; as, where salvage 
services are performed, partly on tide waters 
and partly on shore, for the preservation of 
the property, in which the admiralty jurisdic-
tion has been constantly exercised to the 
extent of decreeing salvage................... Id.

6. A bill was filed by W., a citizen of Connecti-
cut, against M. and others, citizens of Rhode 
Island, to the circuit court of the United 
States for the district of Rhode Island ; an 
answer was put into the bill, and the cause 
was referred to a master for an account; 
pending these proceedings, the complainant 
died, and administration of his effects was 
granted to C., a citizen of Rhode Island, who 
filed a bill of revivor in the circuit court. 
The laws of Rhode Island do not permit a 
person residing out of the state to take out 
administration of the effects of a deceased 
person within the state; and they make such 
administration indispensable to the prosecu-

tion and defence of any suit in the state, in 
right of the estate of the deceased : Held, 
that the bill of revivor was, in no just sense, 
an original suit, but was a mere continuation 
of the original suit, the parties to the 
original suit were citizens of different states, 
and the jurisdiction of the court completely 
attached to the controversy; having so 
attached, it could not be divested by any sub-
sequent proceedings ; and the circuit court 
of Rhode Island had rightful authority to 
proceed to its final determination. Clarke v. 
Maihewson........................... ................... * 164

7. If, after the proper commencement of a suit 
in the circuit court, the plaintiff removes 
into, and becomes a citizen of, the same state 
with the defendant; the jurisdiction of the 
circuit court over the cause is not affected 
by such change of domicil.................... Id.

8. The death of a party, pending a suit, does 
not, where the cause of action survives, 
amount to a determination of the suit. It 
might, in suits at common law, upon the 
mere principles of that law, have produced 
an abatement of the suit, which would have 
destroyed it; but in courts of equity, an 
abatement of the suit, by the death of the 
party, has always been held to have a very 
different effect; for such abatement amounts 
to a mere suspension, and not to a determin-
ation, of the suit. It may again be put in 
motion by a bill of revivor; and the pro-
ceedings being revived, the court proceeds to 
its determination as on an original bill. ..Id.

9. In the 31st section of the judiciary act of 
1789, congress manifestly treats the revivor 
of a suit, by or against the representatives of 
the deceased party, as a matter of right, and 
as a mere continuance of the original suit; 
without any distinction as to the citizenship 
of the representative, whether he belongs to 
the same state where the cause is depending, 

. or to another state.............................  .Id.
10. The supreme court has not jurisdiction of 

a case brought by a writ of error from the 
supreme court of the state of Missouri, under 
the 25th section of the judiciary act, where 
the question was whether the appellee was a 
slave. The provisions of the treaty by 
which Louisiana was ceded to the United 
States, and in which was a guarantee of the 
property of persons residing at the time of 
the cession, within the territory of Louis-
iana, may be enforced in the courts of the 
state of Missouri; the allegation that the 
treaty has been misconstrued by the supreme 
court of the state, in refusing to sanction 
the claim asserted, will not give the supreme 
court of the United States jurisdiction in 
the case. Choteau v. Marguerite.... .*507

11. In the case of Crowell v. Randell, 10 Pet.

776
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368, the court revised all the cases on juris-
diction under the 25th section of the judi-
ciary act, and laid down the law as they 
wished it to be universally understood... Id.

12. No court can, m the ordinary administra-
tion of justice, in common-law proceedings, 
exercise jurisdiction over a party, unless he 
voluntarily appear, or be found within the 
jurisdiction of the court, so as to be served 
with process ; such process cannot reach the 
party beyond the territorial jurisdiction of 
the court. This is a personal privilege, 
which may be waived by appearance ; and if 
advantage is to be taken of it, it must be by 
plea, or some other mode, at an early stage 
of the cause. Rhode Island v. Massa-
chusetts...................................................*657

18. Jurisdiction is the power to hear and deter-
mine the subject-matter in controversy be-
tween parties to a suit; to adjudicate or 
exercise any judicial power over them... .Id.

14. An objection to jurisdiction, on the ground 
of exemption from the process of the court 
in which the suit is brought, or the manner 
in which a defendant is brought into it, is 
waived by appearance and pleading to issue; 
but when the objection goes to the power of 
the court over the parties, or the subject-
matter, the defendant need not, for he can-
not, give the plaintiff a better writ or bill. Id.

15. In the case of Rhode Island v. Massachu-
setts, the court did not mean to put the 
jurisdiction of the supreme court on the 
ground, that jurisdiction was assumed in 
consequence of the state of Massachusetts 
having appeared in that cause ; it was only 
intended to say, that the appearance of the 
state superseded the necessity of considering 
the question, whether any and what course 
would have been adopted by the court, if the 
state had not appeared; the court did not 
mean to be understood, that the state had 
concluded herself, on the ground that she 
had voluntarily appeared; or, that if she 
had not appeared, the court would not have 
assumed jurisdiction of the case. Being 
satisfied the court had jurisdiction of the 
subject-matter of the bill, so far at least as 
respected the question of boundary, all in-
quiry as to the mode and manner in which 
the state was to be brought into court, or 
what would be the course of proceeding, 
if the state declined to appear, became en-
tirely unnecessary. Massachusetts ads. Rhode 
Island....................................................*757

LAND TITLES IN LOUISIANA AND 
MISSOURI.

1, The state of Missouri was formerly a part of 
the territory, first of France, next of Spain, 
then of France, who ceded it to the United 

states by the treaty of 1803, in full pro-
priety, sovereignty and dominion, as she had 
acquired and held it; by which, this govern-
ment put itself in place of the former 
sovereigns, and became invested with all 
their rights, subject to their concomitant 
obligations to the inhabitants. Both were 
regulated by the law of nations, according to 
which, the rights of property are protected, 
even in the case of a conquered country; 
and held sacred and inviolable, when it is 
ceded by treaty, with or without any stipula-
tion to such effect; and the laws, whether 
in writing, or evidenced by the usage and 
customs of the conquered or ceded country, 
continue in force, until altered by the new 
sovereign. Strother v. Lucas................ *410

2. No principle can be better established by 
the authority of the supreme court, than 
“ that the acts of an officer, to whom a pub-
lic duty is assigned by his king, within the 
sphere of that duty, are primd facie taken 
to be within his power.” “ The principles 
on which it rests, are believed to be too 
deeply founded in law and reason, even to 
be successfully assailed ; he who would con-
trovert a grant, executed by the lawful 
authority, with all the solemnities required 
by law, takes on himself the burden of 
showing that the officer has transcended 
the powers conferred upon him ; or that the 
transaction is tainted with fraud.”...... Id.

3. Where the act of an officer to pass the title 
to land, according, to the Spanish law, is 
done contrary to the written order of the 
king, produced at the trial, without any ex- 

. planation; it will be presumed, that the 
power has not been exceeded ; that the act 
was done on the motives set out therein; 
and according to some order known to the 
king and his officers, though not to his sub-
jects ; and courts ought to require very full 
proof, that he had transcended his powers, 
before they so determine it.....................Id.

4. The unwritten law of Louisiana, before the 
cession of the territory to the United 
States.....................................  Id.

5. In favor of long possession and ancient ap-
propriation, everything which was done will 
be presumed to have been rightfully done; 
and though it do not appear to have been 
done, the law will presume that whatever 
was necessary has been done............... Id.

6. Regulations under the Spanish laws relative 
to town-lots and out-lots........................Id.

See Louisiana  an d  Flori da  Treatie s .

LIMITATION OF ACTIONS.
1. No principle of law is better settled, than to 

bring a case within the exception of mer-
chandise accounts between merchant and 
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merchant, in the statute of limitations, there 
must be an account; and that, an account 
open or current; that it must be a direct 
concern of trade; that liquidated demands 
on bills and notes, which are only traced up 
to the trade or merchandise, are too remote 
to come within this description. When the 
account is stated between the parties, or 
when anything has been done by them, 
which, by their implied admission, is equiva-
lent to a settlement; it has then become an 
ascertained debt. Where there is a settled ac 
count, that becomes the cause of action, and 
not the original account; although it grew 
out of an account between merchant and 
merchant, their factors or servants. Toland 
v. Sprague....................................■...........*300

2. T. shipped a quantity of merchandise, by P., 
to Gibraltar, who, on arriving there, placed 
the goods in the hands of S., and received 
advances from S. upon them; in 1825, S. 
sold the goods and transmitted an account-
sales, as of the merchandise received from 
P., to T., who received it in September 1825, 
stating the balance of the proceeds to be 
$2578. T., in 1825, wrote to S., directing 
him to remit the amount to him, deducting 
$1000, which had been advanced by S. on 
the goods, and which had been remitted by 
P. to T.; S. refused to make the remittance, 
alleging that P. was largely indebted to him. 
No suit was instituted by T. against S., until 
August 1834. The account was a stated 
account; and the statute of limitations 
applied to it...........................................  Id.

3. The mere rendering an account does not 
make it a stated account; but if the other 
party receives it, admits the correctness of 
the items, claims the balance, or offers to 
pay it, as it may be in his favor or against 
him, then it becomes a stated account. It is 
not at all important, that the account was 
not made out between the plaintiff and the 
defendant; the plaintiff having received it, 
having made no complaint as to the items or 
the balance; but, on the contrary, having 
claimed that balance, thereby adopted it, 
and by his own act treated it as a stated 
account...................   Id.

4. T. shipped merchandise consigned to P., as 
supercargo; P. put the goods into the hands 
of S., a merchant of Gibraltar, as the mer-
chandise of T., and received an advance upon 
them ; S. having sold the merchandise, ren-
dered an account of the sales, stating the 
sales to have been made by order of P„ and 
crediting the proceeds in account with P. 
The account came into the hands of T., in 
1825; and he claimed the balance of the 
proceeds from S., deducting the advance made 
by S. to P., and payment of the same was 

refused by P.: Held, that as T. had a right, 
in 1825, to call on S. to account, and as no 
suit was instituted against S. until 1834 ; 
S. having always denied his liability to T. 
for the amount of the sales, from the time 
of the demand ; the statute of limitations 
was a bar to an action to recover the amount 
from S.......................................................... Id.

5. Courts of equity are no more exempt from 
obedience to statutes of limitations, than 
courts of common law. Bank of United 
States v. Daniels.....................................*32

6. The statute of limitations is a bar, in a case 
where, at the time of the return of a bill of 
exchange, payable in New Orleans, and drawn 
in Kentucky, protested for non-payment, the 
parties to it, in 1819, paid as damages on the 
bill, ten per centum on the amount; and did 
not, until 1827, claim that, by the law of 
Kentucky, no damages were payable on such 
a bill. In 1819, the parties to the bill paid 
$3330.67 on account of the bill for $10,000, 
the cost of protest and damages ; and gave 
their note for $8000, for the balance oi the 
bill, which was discounted, and the proceeds, 
by express agreement, applied to the pay-
ment of the bill. If no damages were pay-
able on the bill for $10,000, an action to 
recover back the same, as included in the 
payment of the $3330.67, could have been 
instituted in 1829................................... Id.

LOUISIANA AND FLORIDA TREATIES.

1. Congress, in order to guard against imposi-
tion, declared by the law of 1804, that all 
grants of land made by the Spanish authori-
ties, in the territory west of the Perdido, 
after the date of the treaty of St. Ildefonso, 
should be null and void ; excepting those to 
actual settlers, acquired before December 
20th, 1803. Garcia n . Lee.............*511

2. The controversy in relation to the country 
lying between the Mississippi and the Per-
dido rivers, and the validity of the grants 
made by Spain in the disputed territory, after 
the cession of Louisiana to the United States 
were carefully examined and decided in the 
case of Foster v. Neilson. This court, in 
that case, decided, that the question of 
boundary between the United States and 
Spain was one for the political departments 
of the government; that the legislative 
and executive branches having decided 
the question, the courts of the United States 
were bound to regard the boundary deter-
mined by them as the true one; that grants 
made by the Spanish authorities, of lands 
which, according to this boundary line, be-
longed to the United States, gave no title to 
the grantees, in opposition to those claiming 
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under the United States; unless the Spanish 
grants were protected by the subsequent 
arrangements made between the two govern-
ments ; and that no such arrangements were 
to be found in the treaty of 1819, by which 
Spain ceded the Floridas to the United States, 
according to the fair import of its words, and 
its true construction...................................Id.

3. In the case of Foster v. Neilson, the supreme 
court said, that the Florida treaty of 1819 
declares, that all grants made before the 
24th January 1818, by the Spanish authori-
ties, “ shall be ratified and confirmed to the 
persons in possession of the lands, to the 
same extent that the same grants would be 
valid, if the territories had remained under 
the dominion of his Catholic Majestyand 
in deciding the case of Foster v. Neilson, the 
court held, that even if this stipulation ap-
plied to lands in the territory in question, 
yet the words used did not import a present 
confirmation, by virtue of the treaty itself, 
but that they were words of contract; “ that 
the ratification and confirmation which were 
promised, must be the act of the legislature; 
and until such shall be passed, the court is 
not at liberty to disregard the existing laws 
on the subject.” Afterwards, in the case of 
the United States v. Percheman, 7 Pet. 86, in 
reviewing the words of the eighth article of 
the treaty, the court, for the reasons there 
assigned, came to a different conclusion; and 
held, that the words were words of present 
confirmation, by the treaty, where the land 
had been rightfully granted, before the ces-
sion ; and that it did not need the aid of an 
act of congress to ratify and confirm the 
grant. This language was, however, applied 
by the court, and was intended to apply, to 
grants made in a territory which belonged to 
Spain at the time of the grant; the case then 
before the court was one of that description; 
it was in relation to a grant of land in 
Florida, which unquestionably belonged to 
Spain, at the time the grant was made ; and 
where the Spanish authorities had an un-
doubted right to grant, until the treaty of 
cession in 1819 ; it is of such grants, that 
the court speak, when they declare them to 
be confirmed and protected by the true con-
struction of the treaty; and that they do not 
need the aid of an act of congress to ratify 
and confirm the title of the purchaser. The 
court do not apply this principle to grants 
made within the territory of Louisiana. The 
case of Foster v. Neilson must, in all other 
respects, be considered as affirmed by the case 
of Percheman; as it underwent a careful 
examination in that case, and as none of 
its principles were questioned, except that 
referred to... ........................................ Id.

[ 4. The leading principle in the case of Foster 
v. Neilson, which declares, that the boundary 
line determined on as the true one by the 
political departments of the government, 
must be recognised as the true one by 
the judicial departments, was, after that 
case, directly acknowledged and affirmed 
by this court, in 1832, in the case of the 
United States v. Arredondo, 8 Pet. 711; and 
this decision was given by the court, with 
the same information before them as to the 
meaning of the Spanish side of the treaty, 
which is mentioned in the case of Perche- 
man.... ..................................................Jd.

MANDAMUS.
1. The Court refused to award a mandamus to 

the district judge of the district of Louisiana, 
commanding him to sign a bill of exceptions 
tendered to him, and to command him to 
have inscribed, by the clerk of the court, in 
the order-book of the court, an order passed 
by him, in a case which was before him 
under a mandate from the supreme Court of 
the United States, requiring him to do, and 
to have done, certain matters, to carry into 
effect the decree of the supreme court, in 
a case which had been brought before the 
court by appeal from the district of Louis- 
riana. Ex parte Story................*339

2. The statements contained in a petition ad-
dressed to the supreme court, asking for “ a 
rule to show cause why a mandamus, in the 
nature of a writ of procedendo, should not be 
issued,” not being verified by affidavit; they 
cannot, under the decisions and practice of 
the court, be considered. Poultney v. City 
of La Fayette...................................... *472

8. The circuit court of the United States for 
the district of Columbia, has a right to 
award a mandamus to the postmaster-gen-
eral of the United States, requiring him to 
pass to the credit of certain contractors of 
the United States’ mail, a sum found to be 
due to them by the solicitor of the treasury 
of the United States; the solicitor acting 
under the provisions of a special act of con-
gress. Such a proceeding does not interfere, 
in any respect whatever, with the rights and 
duties of the executive; nor does it involve 
any conflict or powers between the executive 
and judicial departments of the government. 
The mandamus does not seek to direct or con-
trol the postmaster-general in the discharge of 
his official duty, partaking, in any respect, 
of an executive character; but to enforce the 
performance of a mere ministerial act, which 
neither he nor the president had any author-
ity to deny or control. Kendall v. United 
States.............................................................. *024

4. The act required by the law to be done by 
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the postmaster-general was simply to credit 
S. & S. with the full amount of the award of 
the solicitor of the treasury; this was a pre-
cise, definite act, purely ministerial; and 
about which the postmaster-general had no 
discretion whatever. It was not an official 
act in any other sense than being a transac-
tion in the department where, the books and 
accounts were kept; and was an official act 
in the same sense that an entry in the min-
utes of the court, pursuant to an order of 
the court, is an official act. There was no 
room for the exercise of discretion, official 
or otherwise; all that was shut out by the 
direct and positive command of the law; and 
the act required to be done was, in every 
just sense, a mere ministerial act............ Id.

5. The common law, as it was in force in Mary-
land, when the cession of the part of the state 
within the district of Columbia was made to 
the United States, remained in force in the 
district. The writ of mandamus which 
issued- in this case, in the district court of 
the district of Columbia, must be considered 
as it was at common law, with respect to its 
object and purpose; and varying only in the 
form required by the different character of 
the government of the United States. It is 
a"writ, in England, issuing out of the king’s 
bench, in the name of the king, and is called 
a prerogative writ, but considered a writ of 
right; and is directed to some person, cor-
poration, or inferior court, requiring them to 
do some particular thing, therein specified, 
which appertains to their office, and which is 
supposed to be consonant to right and jus-
tice ; and where there is no other adequate, 
specific remedy, such a writ, and for such a 
purpose, would seem to be peculiarly appro-
priate. The right claimed is just, and estab-
lished by positive law ; and the duty required 
to be performed is clear and specific; and 
there is no other adequate remedy........ Id.

6. The result of the cases of McIntire v. Wood, 
and McClung v. Silliman clearly is, that the 
authority to issue the writ of mandamus to 
an officer of the United States, commanding 
him to perform a specific act, required by a 
law of the United States, is within the scope 
of the judicial powers of the United States, 
under the constitution: but that the whole 
of that power has not been communicated by 
law to the circuit courts of the United States 
in the several states ; it is a dormant power, 
not yet called into action and vested in those 
courts. There is nothing growing out of the 
official character of a party, that will exempt 
him from this writ, if the act to be per-
formed is merely ministerial................ Id.

7. The power to issue the writ of mandamus is, 
in England, given to the king’s bench only, 

as having the general supervising power over 
all inferior jurisdictions and officers, and is 
co-extensive with judicial power; and the 
same theory prevails in the state governments 
of the United States, where the common law 
is adopted, and governs in the administration 
of justice; the power of issuing this writ is 
generally confided to the highest court of 
original jurisdiction...................  Id.

8. There can be no doubt, but that, in the state 
of Maryland, a writ of mandamus might be 
issued to an executive officer, commanding 
him to perform a ministerial act required of 
him by the laws ; and, if it would lie in that 
state, there can be no good -reason why it 
should not lie in the district of Columbia, in 
analogous cases........................................ id.

9. The powers of the supreme court of the 
United States and of the circuit courts of the 
United States, to issue writs of mandamus, 
granted by the 14th section of the judiciary 
act of 1788, is only for the purpose of bring-
ing the case to a final judgment or decree, so 
that it may he reviewed; the manaamus does 
not direct the inferior court how to proceed, 
but only that it must proceed according to 
its own judgment, to a final determination; 
otherwise, it cannot be reviewed in the appel-
late court. It is different in the circuit court 
of the district of Columbia, under the adop-
tion of the laws of Maryland, which included 
the common law................................... Id.

10. The cases of McIntire v. Wood, 7 Cranch 
504 ; and McClung v. Silliman, 6 Wheat. 598, 
have decided that the circuit courts of the 
United States, in the several states, have no 
power to issue a mandamus against one of 
the officers of the United States............Id.

11. The power of the circuit court of the dis-
trict of Columbia, to exercise the jurisdiction 
to issue a writ of mandamus to a public of-
ficer, to do an act required of him by law, 
results from the 3d section of the act of con-
gress, of February 27th, 1801, which declares 
that the court and the judges thereof shall 
have all the power by law vested in the 
circuit courts of the United States. The cir-
cuit courts referred to, were those estab-
lished by the act of February 13th, 1801 ; 
the repeal of that law, fifteen months after-
wards, and after the circuit court for this 
district had been organized, and had gone 
into operation, under the act of 27th Feb-
ruary 1801, could not, in any manner, 
affect that law any further than was pro-
vided by the repealing act....................Id.

MANDATE.
1 . The supreme court is bound to grant a 

mandate to the inferior court, which will 
suit the case. Ex parte Sibbald.. .....*488
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2 Where the mandate which has been issued 
by the clerk of the supreme court, to the in-
ferior court, was not an execution of the 
final decree of the court in the case; at a 
subsequent term of the court, on its being 
shown that the decree of the court in the 
case in which it bad been issued, had not 
been executed, the clerk was ordered to make 
out a certificate of the final decree of the 
court before rendered, and a mandate accord-
ing to the final decree and the opinion of the 
court, on a petition filed; stating that the 
decree of the court was not executed by rea-
son of an imperfection in the first man-
date ...........    Id.

3. Where the supreme court have executed 
their power,, in a case before them, and their 
final decree or judgment required some fur-
ther act to be doue, it cannot issue an exe-
cution, but will send a special mandate to 
the court below to award it. Whatever was 
before the court, and is disposed of, is con-
sidered finally settled......................... . .Id.

4. The inferior court is bound by the decree, as 
the law of the case, and must carry it into 
execution according to the mandate; they 
can examine it for no other purpose than 
execution ; nor give any other or further re-
lief ; nor review it upon any matter decided 
on appeal, fore rror apparent; nor intermeddle 
with it further than to settle so much as has 
been remanded....................................... Id.

5. After a mandate, no rehearing will be grant-
ed ; and on a subsequent appeal, nothing is 
brought up but the proceedings subsequent 
to the mandate. ....................................... Id.

6. If the special mandate directed by the 24th 
section of the judiciary act is not obeyed, 
then the general power given to “ all the 
courts of the United States to issue any writs 
which are necessary for the exercise of their 
respective jurisdictions, and agreeable to the 
principles and usages of law,” by the 14th 
section of the judiciary act, fairly arises; and 
a mandamus or other appropriate writ, will 
go.......... . ....... ......................................... Id.

7. At the time when a decree was made in the 
district court of Louisiana, in a case before 
it, the complainant was dead ; the executrix 
was afterwards admitted by the district 
court to become a party to the suit, and 
prosecuted an appeal to the supreme court, 
where the decree of the district court was 
reversed on the merits ; and the case was 
sent back to the district court on a mandate, 
requiring the decree of a supreme court to 
be carried into effect. The decease of the 
plaintiff, before the decree, and his having 
left other heirs besides the executrix, were 
offered, in the form of a supplement answer 
to the original bill, to the district court, when 

acting under the mandate of the suprem» 
court, to show error in the proceedings of 
that court, with a view to bring the case 
again before the supreme court, in order to 
have a re-examination and a reversal of the 
decree of that court; the district court re-
fused to permit the evidence of the matters 
alleged to be entered on the records of the 
court, or to sigh a bill of exceptions, stating 
that the same had been offered. The court, 
in the case of Skillern’s Executors v. May’s 
Executors, 6 Cranch 267, said: “as it ap-
peared that the merits of the case had 
been finally decided in this court, and that 
its mandate required only the execution 
of the decree, the circuit court was bound 
to carry that decree into execution, al-
though the jurisdiction of the court was 
not alleged in the pleadings.” In the case 
now before the court, the merits of the con-
troversy were, finally decided by this court, 
and its mandate to the district court required 
only the execution of the decree. On the 
authority of this case, the refusal to allow 
the defendant to file a supplemental answer 
and plea, was sustained. Ex parte Story.*339

NUISANCE.

1. The Potomac river is a navigable stream 
or part of the jus publicum ; and any obstruc-
tion to its navigation would, upon the most 
established principles, be a public nuisance. 
A public nuisance being thq subject of crim-
inal jurisdiction, the ordinary and regular 
proceeding at law, is by indictment or in-
formation, by which the nuisance may be 
abated, and the person who caused it may 
be punished. A court of equity may take 
jurisdiction in cases of public nuisance, by 
an information filed by the attorney-general. 
If any particular individual have sustained 
special damage from the erection from it, 
he may maintain a private action for such 
special damage; because to that extent, he 
has suffered beyond his portion of injury, 
in common with the community at large. 
Georgetown v. Alexandria Canal Co... .*91

See Cha ncery  an d  Cha ncery  Prac tic e .

PARENT AND CHILD.

1. The complainants, as the ground to invali-
date a deed made by a daughter, of twenty- 
three years of age, to her father, by which 
she conveyed the estate of her deceased 
mother to her father, he having a life-estate, 
as tenant by the curtesy, in the same ; as-
serted, that such a deed ought, upon consid-
erations of public policy, growing out of 
the relations of the parties, to be deemed 
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void. We do not deem it necessary to 
travel over all the English authorities which 
have been cited ; we have looked into the 
leading cases, and cannot discover anything 
to warrant the broad and unqualified doctrine 
asserted ; all the cases are accompanied with 
some ingredient, showing undue influence ex-
ercised by the parent, operating on the fears 
or hopes of the child ; and sufficient to show 
reasonable grounds to presume, that the act 
was not perfectly free and voluntary, on the 
part of the child ; and in some cases, although 
there may be circumstances tending, in some 
small degree, to show undue influence; yet, 
if the agreement appears reasonable, it has 
been considered enough to outweigh slight 
circumstances, so as not to affect the validity 
of the deed. It becomes less necessary for 
the court to go into a critical examination 
of the English chancery doctrine on this sub-
ject ; for, should the cases be found to coun-
tenance it, we should not be disposed to 
adopt or sanction the broad principle, that 
the deed of a child to a parent, is to be 
deemed primd facie, void. Jenkins v. 
Pye.............................. *241

2. To consider a parent disqualified to take a 
voluntary deed from his child, without con-
sideration, on account of their relationship, 
is opening a principle at war with all filial, 
as well as parental, duty and affection; and 
acting on the presumption that a parent, in-
stead of wishing to promote his interest and 
welfare, would be seeking to overreach and 
defraud his child; whereas, the presumption 
ought to be, in the absence of all proof 
tending to a contrary conclusion, that the 
advancement of the interest of the child was 
the object in view; and to presume the exist-
ence of circumstances conducing to that 
result. Such a presumption harmonizes with 
the moral obligations of a parent to provide 
for his child; and is founded upon the 
same benign principle that governs cases of 
purchases made by parents, in the name 
of a child ; the natural and reasonable pre-
sumption in all transactions of this kind 
is, that a benefit was intended the child, be-
cause in the discharge of a moral and paren-
tal duty.....................................................Id.

8. In the year 1813, a daughter, twenty-three 
years old, conveyed all her remainder in the 
real estate which had belonged to her mother, 
to her father, for a nominal consideration; 
she married two years afterwards, and died 
in 1818; no complaint of the transaction 
was made in the lifetime of the daughter, nor 
during the lifetime of the father, who died in 
1881. Lapse of time, and the death of the 
parties to a deed, have always been consid-
ered, in a court of chancery, entitled to great 

weight, and almost controlling circum 
stances, in cases of this kind..................... Id.

PARTNERSHIP.

1. The funds of a partnership cannot be right-
fully appli d by one of the partners to the 
discharge of his own separate pre existing 
debts, without the express or implied assent 
of the other parties ; and it maks no differ-
ence in such a case, that the separate cred-
itor had no knowledge, at the time, of the 
fact of the fund being partnership property. 
Rogers v. Batchelor......... 1.......*217.

2. Whatever acts are done by any partner, in 
regard to partnership property or contracts, 
beyond the scope and objects of the partner-
ship, must, in general, to bind the partner-
ship, be derived from some further authority, 
express or implied, conferred upon such 
partner, beyond that resulting from his char-
acter as partner.......................................Id.

3. The authority of each partner to dispose of 
the partnership funds, strictly and rightfully 
extends only to the business and transactions 
of the partnership itself ; and any disposi-
tion of those funds, by any partner, beyond 
such purpose, is an excess of his authority 
as partner ; and a misappropriation of those 
funds, for which the partner is responsible 
to the partnership ; though in the case of 
bond fide purchasers, without notice, for a 
valuable consideration, the partnership may 
be bound by the acts of one partner....Id.

4. If one partner write a letter, in his own 
name, to his creditor, referring to the con-
cerns of the partnership, and his own private 
debts to those to whom the letter is ad-
dressed ; the letter not being written in the 
name of the firm, it cannot be presumed, that 
the other partner had a knowledge of the con-
tents of the letter, and sanctioned them ; 
unless some proof of this effect was given, 
the other partner ought not to be bound 
by the contents of the letter.................Id.

PATENTS FOR LANDS.

1. A patent for lands, issued after the decease 
of the patentee, passes no title to the lands ; 
there must be a grantee, before the grant 
can take effect. Galloway v. Finley. *264

2. The acts of congress of 1807, and the subse-
quent acts relative to the titles to military 
lands, were intended to remedy any defects 
in the patenting the lands in the name of the 
warrantee, who might have been deceased at 
the time of the emanation of the patent; 
and to secure the title to the lands to the 
heirs of the patentee. The statute is general, 
including by name all grants, not distinguish.
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ing between void and valid; and the plainest 
rules of propriety and justice require, that 
the courts should not introduce an exception, 
the legislature having made none.............Id.

PLEAS AND PLEADING.

1. The effect and nature of an averment in a 
plea put in by a defendant, when it is not 
essential to the plea. Toland v. Sprague.*300

POSTMASTER-GENERAL.

See Man da mus .

POTOMAC RIVER.

1. The Potomac river is a navigable stream, or 
part of the jus publicum; and any obstruc-
tion to its navigation would, upon the most 
established principles, be a public nuisance. 
Georgetown v. Alexandria Canal Co....*91

See Com pac ts  betw een  State s .

PRACTICE.

1. Where one of three parties, plaintiffs in a 
writ of error, dies, after the Writ of error is 
issued, it is not necessary to make the heirs 
and representatives of the deceased, parties 
to the writ of error; as the cause of action 
survives to the other two plaintiffs in error. 
McKinney v. Carroll.................*66

2. The court refused to allow ten per centum 
per annum interest, as damages for suing out 
a writ of error on the amount of the judg-
ment in the circuit court, under the 17th 
rule of the court, in a case in which the con-
struction of a statute of the state of Georgia 
was involved ; and also questions relative to 
proofs of the handwriting of the maker of 
promissory notes. The case was not consid-
ered as one where the writ of error was sued 
out merely for delay. McNeil v. Holbrook.*^

8. A defendant in an appeal, using the copy of 
the record received from the circuit court 
lodged by the appellant, cannot have the 
appeal docketed and dismissed, under the 
80th rule of the court; on the ground, that 
the appellant has failed to comply with the 
87th rule, which requires a bond to be given 
to the clerk of the supreme court, before the 
case is docketed. He must, to sustain a 
motion to dismiss the cause, produce the 
certificate of the circuit court, stating the 
cause; and certifying that such an appeal 
has been duly sued out and allowed. West v. 
Brashler.............. *101

4. The practice seems to be well settled, that in 
suits against a state, if the state shall neg-

12 Pet .—36

lect to appear, on due service of process, no 
coercive measures will be taken to compel 
appearance; but the complainant will be 
allowed to proceed ex parte. Massachusetts 
ads. Rhode Island.......................................*767

See Man da mus  : Writ  or Err or .

PRESIDENT.

1. To contend, that the obligations imposed on 
the president to see the laws faithfully exe-
cuted implies a power to forbid their execu-
tion, is a novel construction of the constitu-
tion, and is entirely inadmissible. Kendall 
V. United States......................*624

2. Congress, by a special act passed for the pur-
pose, directed the accounts of certain mail 
contractors to be referred to the solicitor of 
the treasury, and that the amount found by 
the solicitor to be due to the contractors 
should be passed to their credit, by the post-
master-general of the United States. The 
postmaster-general refused to allow to the 
credit of the mail contractors, the whole sum 
found to be due to them by the solicitor of 
the treasury, and a mandamus was asked 
from the circuit court of the district of Co-
lumbia, to the directed to the postmaster-
general, commanding him to conform to the 
act of congress, and the report of the solici-
tor of the treasury. In opposition to the 
prayer for the mandamus, it was urged, that 
the postmaster-general was alone subject to 
the direction of the president of the United 
States, with respect to the execution of the 
duty imposed on him by the law under which 
the solicitor of the treasury acted; and this 
right of the president was claimed as grow-
ing out of the obligation imposed upon him 
by the constitution, to take care that the laws 
be faithfully executed. This doctrine cannot 
receive the sanction of this court; it would 
be vesting in the president a dispensing 
power, which has no countenance for its sup-
port in any part of the constitution ; and is 
asserting a principle, which if carried out in 
its results, to all cases falling within it, would 
be clothing the president with a power to 
control the legislation of congress and para-
lyze the administration of justice....... Id.

PRIORITY OF THE UNITED STATES.

1. An attachment at the suit at the Farmers’ 
Bank of Delaware, was issued against the 
effects of the Elkton Bank, on the 24th of 
September 1830, and under it were attached 
the funds of the Elkton Bank in the hands 
of one of its debtors; on the 8th day of July
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1831, an attachment was issued, at the suit of 
the United States, the United States being 
creditors of the Elkton Bank, and it was laid 
on the same funds which had been previ-
ously attached at the suit of the Farmers’ 
Bank of Delaware. The money thus attach-
ed by the Farmers’ Bank of Delaware, in the 
hands of a debtor to the Elkton Bank, by 
legal process, before the issuing of the at-
tachment in behalf of the United States, was 
bound for the debt for which it was first 
legally attached, by a writ in the nature of 
an execution; and the right of a private cred-
itor, thus acquired, could not be defeated by 
the process subsequently issued at the suit 
of the United States. If the district court of 
the United States has a right to appoint 
receivers of the property of an insolvent 
bank which is indebted to the United States, 
for the purpose of having the property of 
the bank collected and paid over to satisfy 
the debt due to the United States by the 
bank; this would not be a transfer and pos-
session of the property of the bank, within 
the meaning of the act of congress; and the 
right of the United States to a priority of 
payment, would not have attached to the 
funds of the bank. Beaston v. Bank of United 
Stales.....................   .*102

2. From the language of the fifth section of the 
act of congress of March 3d, 1797, giving a 
priority to debts due to the United States, 
and the construction given to it by the su-
preme court, those rules are clearly estab-
lished. 1st. That no lien is created by the 
statute. 2d. The priority established can 
never attach, while the debtor continues the 
owner, and in possession of the property, 
although he may be unable to pay his debts. 
3d. No evidence can be received of the in-
solvency of the debtor, until he has been 
divested of his property in one of the modes 
stated in the section. 4th. Whenever the 
debtor is thus divested of his property, 
the person who becomes invested with the 
title, is thereby made a trustee for the United 
States, and is bound to pay the debt first, 
out of the proceeds of the debtor’s prop-
erty.................    Id.

8. All debtors to the United States, whatever 
their character, and by whatever mode bound, 
may be fairly included within the language 
used in the fifth section of the act of congress. 
It is manifest, that congress intended to give 
priority of payment to the United States 
over all other creditors, in the cases stated 
therein; it, therefore, lies upon those who 
claim exemption from the operation of the 
statute, to show that they are not within 
its provisions........................................   .Id.

4. Corporations are to be deemed and consid-

ered persons, within the provisions of the 
fifth section of the act of congress of 1797, 
and the priority of the United States exists 
as to debts due by them to the United 
States............................................................... Id.

5. The legislature of Maryland passed an act, 
authorizing the stockholders of the Elkton 
Bank to elect trustees, who were to take pos-
session of the funds and property of the 
bank, for the purposes of discharging 
the debts of the bank, and distributing the 
residue of the funds, which might be collected 
by them, among the stockholders. This, had 
the law been carried into effect, was not such 
an assignment of all the property of the 
bank as would entitle the United States to a 
priority of payment out of the funds of the 
bank.................     Id.

6. No one can be divested of his property, 
by any mode of conveyance, statutory or 
otherwise, unless, at the same time, and by 
the same conveyance, the grantee becomes 
invested with the title. The moment the 
transfer of property takes place, the person 
taking it, whether by voluntary assignment, 
or by operation of law, becomes, under the 
statute, bound to the United States for 
the faithful performance of the trust... .Id.

RECORDING OF DEEDS.

1. By the common law, a deed of land is valid, 
without registration; and where registry 
acts require deeds to be recorded, they are 
valid, until the time prescribed by the statute 
has expired; and, if recorded within the 
time, are as effectual from the date of exe-
cution, as if no registry act existed. Clarke 
v. White..................................*............... *178

SHERIFF’S SALE.

1. It is clear, that a purchaser at a sheriff’s 
sale cannot protect himself against a prior 
claim, of which he had no notice; or be held 
a bond fide purchaser, unless he shall have 
paid the money. Swayze v. Burke..... *11

SPECIFIC PERFORMANCE.

1. The doctrine of a court of chancery, in cases 
for specific performance, has reference, or-
dinarily, to executory agreements for the 
conveyance of lands; and is rarely applied 
to contracts affecting personal property; 
where the relief prayed for in a bill, is the 
delivery to the complainant of instruments 
to which he is entitled, and not the execution 
of an executory contract, any further than to 
decree the amount the complainant has been 
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compelled to pay against the terms of the 
contract, chancery has jurisdiction of the 
cause; and the court will end the cause, 
without sending the parties to law as to 
part, having granted relief for part. Clarke 
v. White.......................  ..*178

STATUTE LAW.

1. It was not an uncommon course of legislation 
in the states, at an early day, to adopt, by 
reference, British statutes; and this has 
been the course by legislation in congress, 
in many instances, when state practice 
and state process has been adopted. Such 
adoption has always been considered as 
referring to the law existing at the time of 
adoption, and no subsequent legislation has 
ever been supposed to affect it; and such 
must, necessarily, be the effect and opera-
tion of such adoption. Kendall v. United 
States..........................................................*624

STATES.

See Affea ra nc e  : Bounda ries  of  States  : 
Cons titu tio nal  Law  : Juri sdic tion .

SUPREME COURT.

I . The supreme court has jurisdiction of a bill 
filed by the state of Rhode Island against 
the state of Massachusetts, to ascertain and 
establish the northern boundary between 
the states, that the rights of sovereignty 
and jurisdiction be restored and confirmed 
to the plaintiffs ; and they be quieted in the 
enjoyment thereof, and their title; and for 
other and further relief. Rhode Island v. 
Massachusetts.......................*657

2 The supreme court is one of limited and 
special original jurisdiction; its action must 
be confined to the particular cases, contro-
versies and parties, over which the constitu-
tion and laws have authorized it to act; any 
proceeding without the limits prescribed is 
coram nonjudice, and its action a nullity. 
And whether the want or excess of power is 
objected by a party, or is apparent to the 
court, it must surcease its action, or pro-
ceed extra, judicially.................................Id.

8. The several states of the United States, in 
their highest sovereign capacity, in the con-
vention of the people thereof, on whom, by 
the revolution, the prerogative of the crown 
and the transcendent power of parliament 
devolved, in a plenitude unimpaired by 
any act, and controllable by no authority, 
adopted the constitution ; by which they res-
pectively made to the United States a grant 
of judicial power over controversies between 

two or' mote states. By the constitution, 
it was ordained, that this judicial power, in 
cases where a state was a party, should be 
exercised by the supreme court, as one of 
original jurisdiction; the states waived 
their exemption from judicial power, as 
sovereigns by original and inherent right, by 
their own grant of its exercise over them-
selves in such cases; but which they would 
not grant to any inferior tribunal. By this 
grant, the supreme court acquired juris-
diction over the parties in this cause, by 
their own consent and delegated authority, 
as their agent for executing the judicial 
power of the United States in the cases 
specified; Massachusetts has appeared, sub-
mitted to the process, in her legislative 
capacity, and pleaded, in bar of the plaintiff’s 
action, certain matters on which the judg-
ment of the court is asked. All doubts as 
to jurisdiction over the parties are thus at 
rest, as well by the grant of power by the 
people, as the submission of the legislature 
to the process; and calling on the court to 
exercise its jurisdiction on the case presented 
by the bill, plea and answer.........................Id.

TREATIES.

See Louisiana  an d  Flori da  Treat im .

WRIT OF ERROR.

1. Where one of three parties, plaintiffs in a 
writ of error, dies, after the writ of error is 
issued, it is not necessary to make the heirs 
and representatives of the deceased, parties 
to the writ of error; as the cause of action 
survives to the two other plaintiffs in error. 
McKenney v. Carroll.............................*66

2. In certain proceedings for the sale of prop-
erty mortgaged, the widow and children of 
the deceased owner of the property were 
made defendants; the district court of 
Louisiana gave a judgment in favor of the 
plaintiffs. The widow was entitled to her 
community in the property mortgaged, and 
had taken the property, at the appraisement 
and estimation. The writ of error to the 
district court of Louisiana was issued in the 
name of “ The heirs of Nicholas Wilson,” 
without naming any person as plaintiff; the 
widow of Nicholas Wilson did not join in 
the writ of error. The writ of error was 
dismissed on the two grounds, that no per-
son was named in it; and that the widow of 
Nicholas Wilson had not joined in it. Wilson 
n . Life and Fire Insurance Co.............*140

8. The rule of court is, that where there is 
a substantial defect in the appeal, or writ 
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of error, the objection may be taken at 
any time before the judgment; on the 
ground, that the case is not legally before 
the court, and that it has not jurisdiction to 
try it......... ....................................................... Id.

4. The judiciary act of 1789 authorizes the
664

supreme court to issue writs of error, to 
bring up final judgments or decrees in a civil 
action, &c. The decision of the circuit court 
upon a rule or motion is not of that charac 
ter; such decisions are not final judgments. 
Toland v. Sprague............ ...••......*800
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