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and restored to Stelle the legal estate ; and consequently, revived the right 
of dower in his wife, in lots No. 16 and 17, which had been mortgaged 
to Turnicliffe. But it must be remembered, that Miller held a mortgage to 
himself *for  these lots, junior to that of Turnicliffe ; and that the pun«, 
payments made by him, to discharge a prior incumbrance, would not L 
inure to the benefit of Stelle ; but that Miller had a right to hold on to the 
legal estate conveyed to him by his mortgage-deed, to secure the payments 
he had made to Turnicliffe ; and Stelle was not entitled to be restored to his 
legal estate in these lands, until the payments to Turnicliffe were satisfied, 
as well as the money due to Miller on the mortgage to himself. Besides, if 
these payments to Miller could be regarded as an extinguishment of the 
incumbrance created by the mortgage to Turnicliffe, yet the mortgage 
of the same lots to Miller was outstanding and unsatisfied. The interest of 
Stelle, therefore, even in that case, could be nothing more than an equity of 
redemption ; and the satisfaction of Turnicliffe’s mortgage by Stelle him-
self, would not have restored to the demandant the right of dower, of which 
she had debarred herself, by acknowledging the deeds to Miller, herein-
before mentioned. The conveyance of the equity of redemption to Miller, for 
a valuable consideration, united in him the entire legal and equitable inter-
ests ; and this conveyance cannot, upon any principle of law or justice, 
give a right of dower in these lots to the wife of Stelle.

We think the instruction given by the circuit court was right; and the 
judgment must, therefore, be affirmed.

Thi s  cause came on to be heard, on the transcript of the record from the 
circuit court of the United States for the district of Columbia, holden in 
and for the county of Washington, and was argued by counsel: On con-
sideration whereof, it is now here adjudged and ordered by this court, that 
the judgment of the said circuit court in this cause be and the same is 
hereby affirmed, with costs.

* Ada ms , Cun ni ng ha m & Com pa ny  v . Cal vi n  Jon es . [*207
Certificate of division.—Cuarantee.

Where a case is certified from a circuit court of the United States, the judges of the circuit court 
having differed in opinion upon questions of law which arose on the trial of the cause, the 
supreme court cannot be called upon the express an opinion on the whole facts of the case; 
instead of upon particular points of law, growing out of the case.

Upon a letter of guaranty, addressed to a particular person, or to persons generally, for a future 
credit to be given to a party in whose favor the guarantee is drawn, to charge the guarantor, 
notice is necessarily to be given to him, that the person giving the credit has accepted or acted 
upon the guarantee, and has given credit on the faith of it. This is not an open question in 
this court, after the decisions which have been made in Russell v. Clarke, 7 Cranch 69 ; Ed- 
mondston v. Drake, 5 Pet. 624 ; Douglass v. Reynolds, 7 Ibid. 113 ; and Lee v. Dick, 10 Ibid. 
482.

Cert ifi ca te  of Division from the Circuit Court for the district of West 
Tennessee. The defendant, Calvin Jones, was attached by a writ of capias 
ad respondendum, issued on 22d May 1835, to answer Adams, Cunningham 
& Co.; they claiming from him the sum of $1525, for goods furnished to 
Miss Betsey Miller, under the following letter of guaranty :
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“ Mr. William A. Williams :
“Sir :—On this sheet you have the list of articles wanted for Miss Betsey 

Miller’s millinery establishment, which you were so very good as to offer to 
purchase for her. I will be security for the payment, either to you, or the 
merchants in New York of whom you may purchase, and you may leave 
this in their hands, or otherwise, as may be proper. I hope, to your favor 
and view, will be added all possible favor by the merchants, to the young 
lady, in quality and prices of goods, as I have no doubt she merits as much, 
by her late knowledge of her business, industry and pure conduct and prin-
ciples, as any whatever. Calv in  Jon es .”

Mr. Williams, the person named in the guarantee, purchased the articles, 
according to the list furnished, from the plaintiffs, who were *mer- 
chants of New York, on the 28th of October 1832. The goods were 

furnished on the faith of the guarantee, which was left with the plaintiffs.
During the progress of the cause, and whilst the same was before the 

jury, it occurred as a question, “ whether the plaintiffs were bound to give 
notice to the defendant, that they had accepted or acted upon the guarantee, 
and given credit on the faith of it.” Upon which question, the opinions of 
the judges were opposed ; whereupon, on motion of the plaintiffs, by their 
attorney, that the point on which the disagreement hath happened, may be 
stated, under the direction of the judges, and certified under the seal of the 
court, to the supreme court, to be finally decided ; it was ordered, that a 
statement of the pleadings, and a statement of facts, which was made under 
the direction of the judges, be certified, according to the request of the 
plaintiffs, and the law in that case made and provided.

The case was submitted to the court, on printed arguments, by Fogg, 
for the plaintiffs ; and Yer ger, for the defendant.

Fogg, for the plaintiff.—The counsel for the plaintiff admits that the 
decisions of the supreme court have established, “ that a party giving a let-
ter of guaranty has a right to know whether it is accepted, and whether 
the person to whom it is addressed, means to give credit on the footing of 
it, or not;” and hence, notice that it is accepted and relied upon, must be 
given in a reasonable time, to charge him who makes the guarantee. This 
is undoubtedly the rule, when the contract of the guarantor is prospective, 
and intends to attach to future transactions. Until the other party assents 
to and accepts the guarantee, it is a mere proposition of one party, to which, 
if the other assents, he must give notice of the fact to the guarantor; 
so that he may regulate his course of conduct, and his exercise of vigilance, 
in regard to the party in whose favor it is given.

The contract sued upon in this case, does not fall within the foregoing 
principles. It was not a prospective promise to Adams, Cunningham & Co., 
intended to operate upon future transactions, and to protect credits extended 
to Miss Miller, after the period it came to their hands. William A. Wil-
liams, to whom the letter was addressed, was appointed the agent of Miss

n Miller, to purchase the *goods specified in the letter ; and he was 
also the agent of Calvin Jones, the defendant, to deliver the letter of 

guaranty to any merchants of New York, from whom Williams might think 
proper to purchase the goods. The defendant says, “ I will be security for
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the payment either to you, or the merchants in New York of whom you 
may purchase ; and you may leave this in their hands, or otherwise, as may 
be proper.” The defendant had himself annexed to the letter, the list of 
articles required ; he knew the whole extent of his obligation. From the 
terms of the letter, Williams had no right to deliver, or the merchants to 
receive it, except to cover the actual purchases Williams might make. The 
delivery of the letter and purchase of the goods, were intended to be one 
transaction ; and the sale and delivery of the guarantee were dependent 
acts, of the same date. The parties so acted. The clerk of the plaintiffs 
proves, “ that the letter was exhibited to them, to ascertain and decide, 
whether they would make the sale upon its credit, and being satisfied with 
the goodness and responsibility of Calvin Jones, they did sell and deliver 
to Elizabeth A. Miller, through her agent, Williams, the goods ordered by 
the letter ; and the said Williams did, pursuant thereto, at the time of such 
sale, leave the said guarantee or security with the said Adams, Cunning-
ham & Co.” What Calvin Jones did by his agent, was equivalent to his 
own act ; through Mr. Williams, Jones did know, at the moment the letter 
was delivered, and became operative in the hands of the plaintiffs, the 
nature and full extent of his liability. The letter of authority was then 
exhausted ; and no further credit to Miss Miller was authorized or intended 
by the parties. This contract, therefore does not fall within any of the 
rules laid down by the supreme court; and no further notice to Jones 
was necessary, than that which was within the knowledge of his agent 
Williams.

The case of Ducal n . Trask, 12 Mass. 154, is in point. The court there 
say, they do not consider the promise in the light of a conditional under-
taking ; so as to require a demand of, or dilligence in the pursuit of, the 
original contractor. It was, of itself, an original undertaking, collateral to 
the promise of the vendee, as security ; but not liable to any contingencies, 
except that of gross negligence in securing the debt, by means of which the 
loss might be thrown upon the vendors. See also, the case of Dawrason v. 
Mason, 3 Cranch 492, and that of DeWolfx. Rabaud, 1 Pet. 490, 500 ; and 
also, 7 Cranch 69.

* Yerqer, for the defendant.—The defendant Jones was sued, as rs. 
a guarantor of the debt of Miss Miller, and the only question raised L 
by the record is, whether he was entitled to reasonable notice from the 
plaintiffs, that his guarantee was accepted and acted on by them. That he 
was so entitled, is settled by a variety of adjudicated cases, particularly by 
the cases of Douglass n . Reynolds, 7 Pet. 113 ; Edmondston n . Drake, 
5 Ibid. 629 ; Lee v. Dick, 10 Ibid. 482 ; 12 Pick. 133 ; 1 Bailey (S. C.) 620. 
This case cannot be distinguished, in principle, from the foregoing cases. 
One of the judges, however, in the court below, believed, from the terms of 
the guarantee, that Mr. Williams (the person authorized in the guarantee 
to purchase the goods) was the agent of the guarantor, and that in such 
case, no notice was necessary. This view of the case would make Jones 
the principal debtor, instead of Miss Miller ; Williams would, in such event, 
purchase the goods for Jones, and not on Miss Miller’s account; which is 
contrary to the manifest intention of the parties.

The guarantee, on its face, shows that Jones’s liability was only colla-
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teral. It shows also, that Williams was to be the agent of Miss Miller, in 
purchasing the goods. The guarantee is directed to Williams, and says, 
“ On this sheet, you have the list of articles, &c., which you were so good as 
to offer to purchase for her. I will be security for the payment, either to 
you, or the merchants of whom you will purchase ; and you may leave this 
in their hards, or otherwise, as you may think proper,” &c. Does not the 
language conclusively prove, that Williams was Miss Miller’s agent in buy-
ing the goods. He was to buy them for her, not for Jones. This guarantee 
was not of an existing debt, but was a guarantee for goods to be advanced 
to Miss M. afterwards ; whether it would be acted on or not, or whether 
the goods would be furnished by any one, and by whom, Jones could not 
tell, without notice.

In Edmondston v. Drake, 5 Pet. 629, the guarantee was addressed, not 
to the party who was to be benefited by it, but, like this one, to third per-
sons. Through the agency of the persons to whom it was addressed, the 
goods were purchased by the party ; but the credit was given to the guar-
antee, by the merchants who furnished them. So, in this case, the letter of 
guaranty was addressed to Williams ; he purchased the goods, and they 
*2111 were furn^s^e^ on the faith of the *guarantee. The two cases are

■* precisely alike in this respect ; and yet Chief Justice Mar sha ll  
(page 637), says, in the first case, “ it would be an extraordinary departure 
from that exactness and precision which peculiarly distinguish mercantile 
transactions, which is an important principle in the law and usage of mer-
chants, if a merchant should act on a letter of this character, and hold the 
writer responsible, without giving him notice that he had acted on it.” If 
Williams was the agent of Jones in this case, were not Castillo & Black 
the agents of Edmondston, in the case in 5 Peters ; and if notice on that 
account was not necessary in the latter case, does it not inevitably follow, 
that Chief Justice Mar sha ll  was wrong, when he expressed his surprise 
that any person should doubt that it was not required in the other.

In Douglass v. Reynolds, 7 Pet. 113, the court decided, that “a party 
giving a letter of credit, has a right to know whether it be accepted, and 
whether credit is given on it, or not ;” indeed, until such notice, there is no 
contract. The court, in that case, say, such notice is most material, not only 
as to his responsibility, but as to future rights and proceedings. It may 
regulate his course of conduct, and his exercise of vigilance in regard to 
the party in whose favor it is given.” That case also decides, that a de-
mand of payment of the principal should be first made, before the guarantor 
is resorted to. The guarantee in that case was stronger than this ; the 
guarantors bound themselves, jointly and severally, to be responsible for 
all advances, &c. The principle of the case in 7 Peters, is applicable to 
continuing guarantors, or to guarantors of a single transaction ; as was 
decided in Lee v. Dick, 10 Pet. 482. The court, in this last case, says: 
“ there are many cases where the guarantee is of a specific, existing demand, 
by a promissory note, or other evidence of a debt, and such guarantee is 
given upon the note itself, or with a reference to it, and recognition of it, 
when no notice would be necessary. The guarantor, in such cases, knows 
precisely what he guaranties, and the extent of his responsibility. But 
when the guarantee is prospective, and to attach upon future transactions, 
and the guarantor uninformed whether his guarantee has been accepted and
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acted upon, or not, the fitness and justness of the rule, requiring notice, is 
supported by considerations that are unanswerable.” It is believed, the 
above authorities are decisive of this case.

*Stor y , Justice, delivered the opinon of the court.—This cause ■.* 
comes before us upon a certificate of division of opinion of the L 
judges of the circuit court of West Tennessee. The plaintiffs, Adams 
and others, brought an action against the defendant, Jones, for the amount 
of certain goods supplied by them, upon the credit of the following letter 
of guaranty :

“Raleigh, September 25th, 1832.
“ Me . Wil li am  A. Wil li am s  :

“ Sib  :—On this sheet, you have the list of articles wanted for Miss 
Betsey Miller’s millinery establishment, which you were so very good as to 
offer to purchase for her. I will be security for the payment, either to you, 
or to the merchants in New York of whom you may purchase, and you 
may leave this in their hands, or otherwise, as may be proper. I hope, to 
your favor and view, will be added all possible favor by the merchants, 
to the young lady, in quality and prices of goods, as I have no doubt she 
merits as much, by her late knowledge of her business, industry, and pure 
conduct and principles, as any whatever. Cal vi n  Jon es  ”

“ After the compliment that is paid me above, I should hardly be willing 
to place my name so , was I not told, it was necessary and proper the 
merchants should know my handwriting generally, and particularly my 
signature. Eli za be th  A. Mil le b .”

near.it

The list of the articles was appended to the letter.
Upon the trial of the cause, upon the general issue, before the jury, it 

occurred as a question, “ whether the plaintiffs were bound to give notice 
to the defendant that they had accepted or acted upon the guarantee, and 
given credit on the faith of it.” Upon which question, the opinions of the 
judges were opposed ; and thereupon, according to the act of congress, on 
motion of the plaintiffs, by their attorney, the point has been certified to 
this court. A statement of the pleadings, and also a statement of facts, 
made under the direction of the judges, have been certified as a part of the 
record. Some diversity of opinion has existed among the judges, as to the 
true nature and extent of the question certified ; whether it meant to ask 
the opinion of this court, whether, under all the circumstances disclosed in 
the evidence, any personal notice to the defendant, or any other notice than 
what was *made known to Williams, was necessary to fix the liability 
of the defendant; or whether it meant only to put the general ques- *- 
tion of the necessity of notice in cases of guarantee. If the former interpre-
tation were adopted, it would call upon this court to express an opinion upon 
the whole facts of the case, instead of particular points of law growing out 
of the same ; a practice, which is not deemed by the majority of the court 
to be correct, under the act of congress on this subject. (Act of 1802, 
ch. 31, § 6.) The latter is the interpretation which we are disposed 
to adopt; and the question, which, under this view, is presented, is, whether 
upon a letter of guaranty, addressed to a particular person, or to persons 
generally, for a future credit to be given to the party in whose favor the
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guarantee is drawn, notice is necessary to be given to the guarantor, that 
the person, giving the credit, has accepted or acted upon the guarantee, and 
given the credit on the faith of it. We are all of opinion, that it is neces-
sary ; and that this is not now an open question in this court, after the decis-
ions which have been made in Russell n . Clarke, 7 Cranch 69 ; Edmondston 
n . Drake, 5 Pet. 624 ; Douglass v. Reynolds, 7 Ibid. 113 ; Lee v. Dick, 10 
Ibid. 482 ; and again recognised at the present term, in the case of 
Reynolds v. Douglass {post, p. 497). It is, in itself, a reasonable rule, 
enabling the guarantor to know the nature and extent of his liability ; to 
exercise due vigilance in guarding himself against losses, which might 
otherwise be unknown to him ; and to avail himself of the appropriate 
means, in law and equity, to compel the other parties to discharge him from 
future responsibility. The reason applies with still greater force, to cases 
of a general letter of guaranty ; for it might otherwise be impracticable for 
the guarantor to know to whom, and under what circumstances, the guaran-
tee attached, and to what period it might be protracted. Transactions 
between the other parties, to a great extent, might, from time to time, exist, 
in which credits might be given, and payments might be made, the existence 
and due appropriation of which might materially affect his own rights and 
security. If, therefore, the question were entirely new, we should not be 
disposed to hold a different doctrine ; and we think the English decisions 
are in entire conformity to our own.

It is highly probable, that the real questions intended to be raised before 
this court, upon the certificate of division, were, whether, upon the whole 
evidence, Williams was not to be treated as the agent of the defendant, as 
*91 al we^ as Miss Miller, in the *procurement of this credit from th j 

J plaintiffs; and if so, whether the knowledge of Williams of the credit 
by the plaintiffs to Miss Miller upon the faith of the guarantee, was not full 
notice also to the defendant, and thus dispensed with any further and 
other notice to the defendant. These were matters of fact, very proper for 
the consideration of the jury at the trial ; and, if satisfactorily established, 
would have dispensed with any further notice : but they are by no means 
matters of law upon which we are called, on the present occasion, to give 
any opinion. A certificate will be sent to the circuit court, in conformity 
to this opinion.

Bal dw in , Justice, dissented.

Thi s  cause came on to be heard, on the transcript of the record from the 
circuit court of the United States for the district of West Tennessee ; and 
on the point and question on which the judges of the said circuit court were 
opposed in opinion, and which was certified to this court for its opinion, 
agreeable to the act of congress in such case made and provided, and was 
argued by counsel: On consideration whereof, it is the opinion of this court, 
“ that the plaintiffs were bound to give notice to the defendant that they 
had accepted or acted upon the guarantee, and given credit on the faith of 
it.” Whereupon, it is now here adjudged and ordered by this court, that it 
be so certified to the said circuit court.

160


	Adams Cunningham & Company v. Calvin Jones

		Superintendent of Documents
	2025-07-02T18:17:59-0400
	US GPO, Washington, DC 20401
	U.S. Government Publishing Office
	GPO attests that this document has not been altered since it was disseminated by GPO




