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Thi s  cause came on to be heard, on the transcript of the record from 
the circuit court of the United States for the district of Rhode Island, and 
was argued by counsel : On consideration whereof, it is now hereby ordered, 
adjudged and decreed by this court, that the decree of the said circuit court, 
dismissing the bill of revivor in the cause, ought to be, and the same is 
hereby reversed ; and that this cause be and the same is hereby remanded 
to the said circuit court, for further proceedings to be had therein, in con-
formity to the opinion of this court, and according to law.

*174] *Mar th a  Bra dst re et , Plaintiff in error, v. Anson  Thoma s .

Writ of right.—Evidence.
It is error, on the trial of a writ of right, before the grand assize, to prevent , the introduction 

of written evidence; because, in a trial between the demandant, offering the testimony, and 
a defendant, claiming in opposition to the demandant, under the same title with that of the 
defendant, before the grand assize, the court had frequently examined the title set up by 
the written evidence offered, and had become fully cognisant of it; and had, in that trial, at 
the suit of the demandant, in which it had been produced, decided that it in nowise tended 
to establish a legal title to the land in controversy in the demandant.

The demandant has a right to place before the assize all the evidence which she thinks might 
tend to establish her right of property, which has been ruled to be competent evidence in 
another suit; and against the competency of which, nothing is objected in this suit; and the 
assize have a right to have such evidence before them, that they may apply to it the instruc-
tions of the court, as the law of the case, without which they cannot do it.

There is a safer repository of the adjudication of courts, than the remembrance of judges ; and 
their declaration of them, is no proof of their existence.1

Erro r  to the District Court for the Northern District of New York. 
This was a writ of error prosecuted by the demandant in the district court 
of the northern district of New York, in a writ of right sued out by her.

The case was fully argued by Meyer and Jones, for the plaintiff in error ; 
and by Meardsley, for the defendant. The judgment of the district court 
was reversed on a single point, the rejection of certain evidence offered by 
the plaintiff. No opinion was given on any othei’ question in the cause; 
and the arguments on the numerous points presented to the court, and argued 
by the counsel for the plaintiff and defendant, are, therefore, omitted.

Way ne , Justice, delivered the opinion of the court:—We will direct our 
attention to a single point in this cause, because it is the most important in 
principle and practice ; and is, in our opinion, conclusive of the judgment 
which this court must render upon this writ of error.

The tenant in the writ of right, upon the trial of the cause, having given
*1*51 his evidence, and rested his cause upon it, the demandant, upon *the 

court’s deciding that the tenant had proved enough to put her on the 
proof of the mise on her part, gave certain oral testimony in support of her 
right, with an exemplification of a decree of the court of chancery in the 
state of New York, under the seal of the court. The counsel for the tenant 
then inquired, whether the demandant intended to offer any new or different 
evidence from that heretofore offered by her, in other trials had in that

1 See Bradstreet v. Totter, 16 Pet. 817.
122



1751838] OF THE UNITED STATES.
Bradstreet v. Thomas.

court, in writs of right, by the demandant against Henry Huntington and 
others, for other portions of Cosby’s manor, claimed by the demandant, by 
virtue of the same title deeds by which the premises in question were claimed. 
To this inquiry, the demandant replied, that she had no other or different 
evidence; whereupon, the counsel for the tenant objected to the evidence, 
which he then understood was to be offered by the demandant—alleging 
that it had been given in evidence on former trials, in writs of right between 
the demandant and Henry Huntington and others, for other portions of 
Cosby’s manor ; and had been solemnly considered, on a motion for a new 
trial, in the cause of the said demandant against Huntington ; and that it 
was then decided, by this court, that the evidence of the demandant, then 
offered, and now intended to be offered, in nowise tended to establish a legal 
title to any portion of the land in Cosby’s manor, now in controversy. That 
the evidence, therefore, intended to be offered by the demandant, would 
have established no right or title in her to the premises in question ; and was 
immaterial and irrelevant. Whereupon, the said judge decided, that inasmuch 
as the evidence to make out the asserted title of the demandant to these and 
other lots in Cosby’s manor, had been frequently examined by him, on other 
trials in behalf of the said demandant, against the tenants of land in Cosby’s 
manor, whereby he had become fully cognisant of the same ; and that, as he 
had solemnly considered the same, on a motion for a new trial, in the case of 
Henry Huntington, at the suit of the demandant; and had come to the con-
clusion, that the said evidence tended in nowise to establish a legal title to 
any portion of the land in controversy, in the said demandant; he was, 
therefore, bound to overrule the same, as insufficient in law, and therefore, 
immaterial and irrelevant. The demandant excepted to this decision, stat-
ing she would offer each piece of her testimony, separately, and in succession, 
in evidence to the grand assize. As they were offered, they were rejected 
by the court.

The evidence rejected were several documents, tending, as the deman-
dant *supposes, to establish that she was seised of the premises in 
question ; and as each was presented, it was overruled by the court, L 
the demandant excepting to the decision. Certain facts were then admitted 
to be in evidence, not embracing, however, any point to which the rejected 
testimony was supposed to apply ; and the court delivered as its opinion to 
the assize, that by the practice in a writ of right, the tenant was required 
to begin by offering his testimony. That this rule seemed to imply, that he 
must adduce some testimony ; although to what extent or effect, seemed not 
very clear, from any treatise on this antiquated form of action. In this 
instance, the proof adduced by the tenant, did not show title or possession 
in himself. Still, he deemed it sufficient to put the demandant to the proof 
of her seisin or better title in herself ; and she having failed to give such 
proof, was not entitled to recover ; and that the grand assize ought, therefoie, 
to find a verdict in favor of the tenant. To this charge of the court, the 
demandant excepted.

This statement, it seems to us, shows the error in rejecting the evidence. 
If the demandant was put to the proof of her seisin or better title before 
the grand assize, who were sworn to say which of the parties had the “ mere 
right to have the messuages and tenements,” under the direction of the 
court as to the law applicable to the facts ; the demandant had a right to
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place before the assize all the evidence which she thought would tend to 
establish her right of property, which had been ruled to be competent evi-
dence in another suit; against.the competency of which, nothing was objected 
in this suit; and the assize had a right to have such evidence before them, 
that they might apply to it the instructions of the court, or law of the case, 
without which they could not do so. When the court undertook in this 
case to give what it said was the law of the case, because it ruled the law 
upon the same evidence in another case, rejecting it in this ; we have its 
own admission, that the evidence was competent in that case, and neces-
sarily was competent in the case before it; if the papers offered were 
authenticated in such way as the law requires, or were of that class, which 
do not need official authentication as proof by witnesses. No objection of 
that kind was made. The footing upon which the rejection of the evidence 
is put by the court, is, that having frequently examined it in other trials, 
and considered it on a motion for a new trial, in the case of Huntington at 
the suit of the demandant, it had come to the conclusion, that the evidence 
tended in nowise to establish a legal title to any portion of the land 
* _ *in controversy, in the demandant. Nothing was said of its inad-

-* missibility. The evidence was excluded, upon the ground of past 
adjudication, upon the court’s declaration of that fact, without record evi-
dence of any such verdict or judgment. There is a safer repository of the 
adjudications of courts, than the remembrance of judges ; and their declar-
ations of them, is no proof of their existence.

But in what way is it attempted, in argument, to maintain the correct-
ness of the rejection of this evidence ? The learned counsel of the tenant, 
in his very able argument in support of it, says it was rightly rejected ; 
because it did not prove, nor tend to prove, that the demandant was seised 
of the premises in question ; that the deed which made the first link in the 
chain of the demandant’s title was void ; and continuing his analysis of the 
rejected testimony through all the chain, from Ten Eyck’s deed, to its 
last link, Mrs. Livius’s will; he argues, that in no event can the demandant 
show that seisin in herself which will oust the tenant. May not the 
demandant very well reply, how do you obtain your knowledge, and come 
to your conclusion upon my title? Is it upon evidence in the cause; or 
upon that which, at your instance, was rejected as evidence ? If the 
latter ; can it be used upon an exception to its rejection in a trial, upon a 
writ of error, sued out by the demandant to overrule that rejection ; in 
order that it may be given as evidence in another trial in the court below, 
to show what will be the legal effect of that evidence upon the demand-
ant’s title ? The object of the writ of error is to make these rejected 
papers evidence ; and until they are so made, they cannot be used for 
any purpose. This court cannot, nor can the court below, judicially 
know what the legal effect of these papers will be upon the demandant’s 
title, until they have been below as evidence ; and the error in rejecting 
them arose from the court’s not having discriminated, at the moment, 
bet wen judicial evidence of a fact, and the knowledge which it personally 
had of that fact, in the course of its administration of the law.

We purposely abstain from considering any other point in the argument 
of the counsel for the tenant ; as we could not do so, without discussing
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the rights of the parties, which are not put, by any exceptions on this 
record, before this court.

Bal dw in , Justice, dissented. Tho mpso n , Justice, did not sit in this
case.

*Jose ph  S. Cla rk e and Ric ha rd  S. Bri sco e , Appellants, v. [*178 
Wil li am  GL W. Whi te , Appellee.

Specific performance.—Answer in chancery.—Composition with credi-
tors.—Fraud.—Recording of deeds.

The doctrine of a court of chancery, in cases for specific performance, has reference, ordinarily, 
to executory agreements for the conveyance of lands; and is rarely applied to contracts 

affecting personal property. Where the relief prayed for in a bill, is the delivery to the com-
plainant of instruments to which he is entitled, and not the execution of an executory 
contract, any further than to decree the amount the complainant has been compelled to pay 
against the terms of the contract, chancery has jurisdiction of the cause; and the court will 
end the cause, without sending the parties to law as to part, having granted relief for part.1

The rule in chancery is, if the answer of the defendant admits a fact, but insists on matter by 
way of avoidance, the complainant need not prove the fact admitted, but the defendant must 
prove the matter in avoidance.

It is generally true, in cases of composition, that the debtor who agrees to pay a less sum in 
the discharge of a contract, must pay punctually ; for until performance, the creditor is not 
bound. The reason is obvious; the creditor has the sole right of modifying the first con-
tract, and of prescribing the conditions of its discharge; if the agreement stipulates for par-
tial payments, and the debtor fails to pay, the condition to take part is broken, the second 
contract forfeited, and is no bar to the original cause of action.

In a composition for a debt, by which one party agreed to deliver goods to the amount of 
seventy per cent, in satisfaction of a debt exceeding $10,000, and omitted to deliver within 
$1.41 of the amount, the mistake is too trivial to deserve notice.

The true rule as to the interference of a court of equity in relation to contracts, in which fraud 
is alleged, was laid down in Conard v. Atlantic Insurance Co., 4 Pet. 297 : “If the person 
against whom fraud is alleged, should be proved to have been guilty of it in any number of 
instances ; still, if the particular act sought to be avoided, be not shown to be tainted with 
fraud, it cannot be affected by those other frauds, unless in some way or other it be connected 
with, or form a part of them.”

In equity, as in law, fraud and injury, must concur to furnish ground for judicial action ; a mere 
fraudulent intent, unaccompanied by any injurious act, is not the subject of judicial cogni-
sance. Fraud ought not to be conceived—it must be proved, and expressly found.

By the common law, a deed of land is valid, without registration ; and where registry acts 
require deeds to be recorded, they are valid, until the time prescribed by the statute has 
expired; and if recorded within the time, are as effectual from the date of execution, as if no 
registry act existed.

Where there is clearly a bond fide grantor, the grant is not within the statutes against fraudu-
lent conveyances.

1 Where the law does not afford adequate 
redress, by compensation in damages, for the 
detention of personal chattels, a court of 
equity will entertain jurisdiction. McGowin v. 
Remington, 12 Penn. St. 66; Beasley v. Allyn, 
1'2 W. N. C. 91. It will compel the delivery 
of securities wrongfully withheld. Kobbi v. 
Underhill, 3 Sundf. Ch. 277. Where a prin-
cipal has executed and deposited with his

agent, negotiable obligations, to be issued in 
certain contingencies, which do not occur, and 
the agent refuses to return them, on demand, 
an equitable action will lie, to compel him to 
surrender the securities, and for damages for 
the detention ; or, if a surrender cannot bl 
made, for their value, as valid obligations. 
Western Railroad Co. v. Bayne, 75 N. Y. 1.
And see Evans v. Van Hall, Clarke Ch. 22.
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