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*Geo rg e  Bea sto n , Garnishee of the Elk to n  Ban k  of  Mar yl an d  
v. The Far mer s ’ Ban k  of  Del awa re .

Priority of the United States.

From the language employed in the fifth section of the act of congress of March 3d, 1797, giving 
a priority to debts due to the United States, and the construction given to it by the supreme 
court, these rules are clearly established : 1st, That no lien is created by the statute; 2d, 
the priority established can never attach, while the debtor continues the owner, and in the 
possession of the property, although he may be unable to pay all his debts; 3d, no evidence 
can be received of the insolvency of the debtor, until he has been divested of his property in 
one of the modes stated in the section ; 4th, whenever the debtor is thus divested of his prop-
erty, the person who becomes invested with the title, is thereby made a trustee for the 
United States, and is bound to pay the debt first, out of the proceeds of the debtor’s 
property.

All debtors to the United States, whatever their character, and by whatever mode bound, may 
be fairly included within the language used in the fifth section of the act of congress; and it 
is manifest, that congress intended to give priority of payment to the United States over all 
other creditors, in the cases stated therein. It, therefore, lies upon those who claim exemp-
tion from the operation of the statute, to show that they are not within its provisions.1

Corporations are to be deemed and considered persons, within the provisions of the fifth section 
of the act of congress of 1797; and the priority of the United States exists as to debts due 
by them to the United States.

An attachment, at the suit of the Farmers’ Bank of Delaware, was issued against the effects 
of the Elkton Bank, on the 24th of September 1830, and under it, were attached the funds of 
the Elkton Bank in the hands of one of its debtors; on the 8th day of July 1831, an attach-
ment was issued at the suit of the United States, the United States being creditors of the 
Elkton Bank, and it was laid on the same funds which had been previously attached at 
the suit of the Farmers’ Bank of Delaware ; the money thus attached by the Farmers’ Bank of 
Delaware, in the hands of a debtor to the Elkton Bank, by legal process, before the issuing 
of the attachment in behalf of the United States, was bound for the debt for which it was 
first legally attached, by a writ in the nature of an execution; and the right of a pri-
vate creditor, thus acquired, could not be defeated by the process subsequently issued at 
the suit of the United States. If the district court of the United States had a right to appoint 
receivers of the property of an insolvent bank which is indebted to the United States, for the 
purpose of having the property of the bank collected and paid over to satisfy the debt due to 
the United States by the bank; this would not be a transfer and possession of the property of 
the bank, within the meaning of the act of congress ; and the right of the United States to a 
priority of payment, would not have attached to the funds of the bank.

The legislature of Maryland passed an act authorizing the stockholders of the Elkton Bank to 
elect trustees, who were to take possession of the funds and property of the bank, for the 
purpose of discharging the debts of the bank, and distributing the residue of the funds 
which might be collected by them, among the stockholders; this, had the law been carried 

into effect, was not such an assignment *of all the property of the bank, as would 
J entitle the United States to a priority of payment out of the funds of the bank.

No one can be divested of his property, by any mode of conveyance, statutory or otherwise, un-
less, at the same time and by the same conveyance, the grantee becomes invested with the 
title. The moment the transfer of property takes place, the person taking it, whether by vol-
untary assignment, or by operation of law, becomes, under the statute, bound to the United 
States for the faithful performance of the trust. The cases of the United States v. State 
Bank of North Carolina, 6 Pet. 29 ; United States v. Amedy, 11 Wheat. 392; United States 
v. Fisher, 2 Craneh 358; United States v. Hooe, 3 Ibid. 73 ; Price v. Bartlett, 8 Ibid. 431; 
Conrad v. Atlantic Insurance Co., 1 Pet. 439 ; Conard v. Nicoll, 4 Ibid. 308; Brent v. 
Bank of Washington, 10 Ibid. 596 ; and Hunter v. United States, 5 Ibid. 173, cited.

1 In the Cook County National Bank v. 
United States, 107 U. S. 445, it was de-
termined, that the statute giving priority to the

United States, does not apply to its demands 
against an insolvent national bank.
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Err or  to the Court of Appeals of the Eastern shore of Maryland. This 
suit was commenced in the Cecil county court of the state of Maryland, in 
September 1830, by an attachment issued at the instance of the Farmers’ 
Bank of Delaware, against the Elkton Bank of Maryland. To this writ 
the sheriff, in October 1830, returned, that be had attached goods and chat-
tels, rights and credits of the defendants, the Elkton Bank of Maryland, 
in thè hands of George Beaston, to the amount of $500, to the use of the 
plaintiffs in the attachment. In April 1834, the counsel for the plaintiffs, 
and for Mr. George Beaston, agreed on the following statement of facts :

It is agreed, that in 1828, the United States instituted suit against the 
Elkton Bank, in the circuit court of the United States ; at the December 
session 1829, a verdict and judgment were rendered in said suit, in 
favor of the United States, for $21,200 ; on which judgment, a fi. fa. 
was issued to April term 1830, and returned nulla bona; but it is 
admitted, that, at that time, the said president and directors of the 
Elkton Bank had a large landed estate, which has since been sold, and 
applied to satisfy, in part, the said judgment ; which landed estate, together 
with all other effects or property belonging to the bank, would not enable 
the bank to pay its debts ; and that the said property and effects are insuf-
ficient to pay the said debt due to the United States ; and it is admitted, 
that the bank was then unable to pay its debts. An appeal to the supreme 
court of the United States was prosecuted, but no appeal bond given ; and 
the judgment was affirmed in the supreme court *at the January term 
1832. At the April term 1830, of the circuit court, a bill in equity L 
was filed against the said bank, at the suit of the United States ; and 
Nathaniel Williams and John Glenn were appointed, by an order of court, 
receivers, with authority to take possession of the property of the said bank, 
to dispose of the same, and to collect all debts due to it. The proceedings 
by the United States against the Elkton Bank, and the acts of the receivers, 
Mr. Williams and Mr. Glenn, were made a part of the agreement as to the 
facts of the case.

At December session 1829, application was made to the legislature of 
Maryland, by the several persons who were the acting president, and the 
acting directors of the said bank, for the act which was passed at that ses-
sion, ch. 170 ; which, with all other acts relating to said bank, are to be 
considered as part of this statement. The act of the legislature of Maryland 
authorized the appointment of trustees, by the stockholders of the Elkton 
Bank, on certain notice of the meeting of the stockholders being given ; who 
were to take posession of the whole of the property of the Elkton Bank, and 
to proceed to the adjustment of its concerns. A meeting of the stockholders 
was convened on the 17th day of May 1830, which was the third Monday 
of said month, but without the publication of the notice mentioned and 
required in the act incorporating the bank and its supplements ; and at the 
said meeting, a majority of the stockholders appointed two trustees, in con-
formity to the provisions of said act, who declined accepting ; and no 
trustees have ever been since appointed, nor has there since been an annual 
or other meeting of the stockholders, or an election of directors ; nor have 
there been any banking operations carried on by any persons professing to 
be the corporation of the Elkton Bank, since March 1829. At September 
term 1828, the Elkton Bank obtained a judgment ; gainst George Beaston, 
or the sum which is attached in thi - • > . at the time of the issuing
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and service of this attachment, had not been paid by Beaston. At Ajril term 
1830, the Farmers’ Bank of Delaware obtained, in Cecil county court, a 
judgment against the president and directors of the Elkton Bank, for $5000, 
with interest from 9th of December 1825, till paid, and costs ; and before 
the appointment and bonding of the receivers aforesaid, and on the 24th of 
September 1830, upon that judgment, issued this attachment; and attached 
in the hands of the said Beaston, the sum of $500 ; and after this attach- 
* , ment was issued and served, and after *the affirmation of the iudff-*1051 ’ JoJ ment of the circuit court by the supreme court, an attachment was 
issued by the United States, and the other proceedings had, as appeared by 
the records of the circuit and supreme courts of the United States, which 
were made part of the case. Beaston has actually paid and satisfied the 
United States, the amount for which judgment of condemnation was 
rendered against him in the circuit court. It is admitted, that, up to the 
time of the decision in the supreme court, the said receivers never had 
collected and received, or by any process of law attempted to collect or 
receive, the said debt attached in this case. The question for the opinion 
of the court is, whether the plaintiff can sustain the present attachment?

By the record of the proceedings in the circuit court of the United 
States for the district of Maryland, it appeared, that upon the judgment 
obtained in December 1829, against the Elkton Bank of Maryland, the United 
States, on the 2d of July 1831, issued an attachment against the effects of 
the Elkton Bank ; which attachment was laid on the effects of the bank, 
in the hands of George Beaston, on the 19th of October 1831.

The answers to the interrogatories filed on behalf of the United States 
by George Beaston, stated “that prior to the time of laying the attachment 
in this cause, he was indebted to the Elkton Bank of Maryland, in the sum 
of $500, or thereabout, with interest from some time in 1828 (the period 
not now exactly recollected), that in October, in the year 1830, an attach-
ment at the suit of the Farmers’ Bank of Delaware against this deponent, 
as garnishee of the Elkton Bank of Maryland aforesaid, was served on him, 
returnable to Cecil county court, where the said attachment last mentioned 
is still depending ; that, at the time of the service of the attachment in this 
cause, at the suit of the United States, the said sum of $500 and interest, 
was in the hands of deponent, and still remain so; who claims to retain the 
same, as he is held liable to the payment of the attachment first served on 
him, at the suit of the Farmers’ Bank of Delaware aforesaid ; and as he con-
siders himself entitled to a set-off, as is hereinafter stated. Deponent further 
says, that he does not exactly recollect the time when said debt was 
contracted, as he has had various negotiations with said bank ; but that, at 
the time he received money from said bank as a consideration for his debt, 
it was received in the notes of the said Elkton Bank; which were then, as 
he believes, in a state of depreciation of from ten to twenty per cent, on 

their nominal value.” *That since the service of the summons in 
this cause, he has not paid to the Elkton Bank aforesaid, or to any 

other person, for the use of the said corporation, any part of the money 
aforesaid; nor has he made any transfer of goods, property or effects, to 
secure the payment thereof, or any part thereof ; that he is the bond fide 
holder and owner of notes of the Elkton Bank aforesaid, of the value 
nominally of $842.31 ; and he claims to set-off against any demand made
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in this, or any other proceeding against him, for the debt aforesaid, so many 
of the said notes, at their nominal value, as may be equal to the sum claimed 
from him in this attachment, as garnishee of said bank.

George Beaston also filed a plea of nulla bona, in the following words : 
“That the said United States of America, condemnation/^ the said sum of 
money in the attachment aforesaid, and return thereof specified in the hands 
of him, the said George Beaston, as of the goods, chattels and credits of the 
said president and directors of the Elkton Bank of Maryland, ought not to 
have ; because he said, that the said George Beaston, at the time of laying 
the said attachment in the hands of him, the said George Beaston, he had 
not, nor at any time since hath had, nor now hath, any of the goods, chat-
tels or credits of them, the said president and directors of the Elkton Bank 
of Maryland, in his hands ; and this he is ready to verify. Wherefore, he 
prays judgment whether the said United States of America, condemnation 
of the said money in the attachment aforesaid, and return thereof specified, 
as of the goods, chattels and credits of the said president and directors of 
the Elkton Bank of Maryland, in the hands of him, the said George Beas-
ton, to have, ought, and so forth.”

The United States filed a replication to this plea, and issue being joined, 
the parties went to trial on the pleadings ; and a verdict was found by the 
jury in favor of the United States, for $685.66.

On the case thus agreed on, and the matter set forth and referred to in 
the same, the Cecil county court gave a judgment in favor of George Bea-
ston ; and the plaintiffs appealed to the high court of appeals of the state 
of Maryland. The judgment of the court of Cecil county was reversed by 
the court of appeals of Maryland ; and the defendant prosecuted this writ 
of error to the supreme court of the United States. The opinion of the 
court of appeals of Maryland, states the *reasons which induced that 
court to reverse the judgment of the court of Cecil county. It was *- 
as follows :

“ Exemption is claimed by the defendant, from the operation of the 
attachment in this case. Having had judgment of condemnation passed 
against him, for the amount he stood indebted to the Elkton Bank of Mary-
land, at the suit of the United States, and having paid the money under 
such judgment, he rests his defence upon an alleged priority given by the 
acts of congress to the government ; and upon certain proceedings of the 
government had in the circuit court of the United States for the district of 
Maryland, for the recovery of bis claims against the Elkton Bank of Mary-
land. The priority of the United States is supposed to be founded on the 
just construction of the laws of congress, making provision for the collec-
tion of her debts. We have been referred, in the argument, to the law of 
1789, ch. 5, § 21 ; 1790, ch. 35, § 45 ; 1792, ch. 27, § 18 ; 1797, ch. 74, § 5 ; 
and the collection law to be found in the 3d vol. of the Laws of the United 
States, ch. 138, § 65. Interpretations of various decisions of the supreme 
court of the United States, and of the circuit courts, have been given to 
these acts of congress, which leave no doubt as to their construction. It 
will be, therefore, only necessary to refer to them. The first two acts above 
cited had reference to bonds given for duties ; and the third act above 
referred to, made provision in relation to the securities in such bonds, 
These acts gave a preference to the United States in all cases of insolvency,
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or where any estate in the hands of executors or administrators, shall be 
insufficient to pay all the debts of the deceased ; and it was declared, that 
the case of insolvency referred to, should be deemed to extend to all cases 
in which a debtor, not having a sufficient property to pay all his debts, 
should have made a voluntary assignment thereof for the benefit of his 
creditors, or in which the estate and effects of an absconding, concealed or 
absent debtor, shall have been attached by process of law; or to cases 
in which an act of legal bankruptcy shall have been committed : and by 
the two subsequent laws, the same provision was made, securing the prior-
ity of the United States, and applying them to all other debts due to the 
United States. In the year 1805, the supreme court were first called upon 
to put a construction upon these laws ; and it was adjudged in 3 Cranch 
73, that the United States would gain no priority, in the case of a partial 
bond fide transfer of his property by the debtor ; but could only obtain it 
by such a general divestment of property as won I d, in fact, be equivalent 
* , *to insolvency, in its technical sense. In 1810, the same court decid-

J ed that the term “ insolvency,” as used in the first acts, and “ bank-
ruptcy,” as used in the latter acts, are synonymous terms. That priority 
must be confined to the cases of insolvency specified in the act; and that 
insolvency must be understood to mean a legal, known insolvency, mani-
fested by some notorious act of the debtor, pursuant to law ; not a vague 
allegation which, in adjusting conflicting claims of the United States, and 
individuals against debtors, it would be difficult to ascertain. 8 Cranch 431. 
'rhe same construction has been maintained in 2 Wheat. 396, and 4 Pet. 
386 ; and in a very recent case, Mr. Justice Tho mpso n  says, “the act looks 
to a legal insolvency, where the property is taken up by the law, for dis-
tribution among the creditors of the debtor.” There is no difficulty in the 
construction of the statute, until we arrive at the last phrase, “ legal bank-
ruptcy.” What is legal bankrutcy ? In 1797, when the act of congress 
was passed, the United States had no bankrupt laws. The words, in their 
connection, seem to have reference to the previous cases put in the section 
and to point out some legal insolvency or some mode of proceeding, by 
which the property of the debtor is taken out of his hands to be distributed 
by others. 1 Paine 629. Such being the construction of the acts of con-
gress, giving the government a preference ; we proceed to inquire, whether 
the Elkton Bank was in such a situation as to impart to the United States 
this preference;

“The above facts demonstrate the inability of the Elkton Bank to pay 
her debts, as admitted in the statement ; they could not, per se, give to the 
United States the preference contended for. It must, in the language of 
the authorities, be a known and legal insolvency ; the former of which is 
not admitted, and the latter could not be predicated of such a condition. 
Does the act of 1829, ch. 170, with the proceedings consequent thereon, 
give rise to the priority contended for? This act provided for the election, 
at the next annual meeting of the stockholders, held in pursuance of their 
charter, of two trustees, to settle all the outstanding debts and credits of the 
bank ; and further provided, that they should be elected in the same man-
ner as the president and directors have been theretofore elected. By refer-
ring to the charter of the bank, it will be found, that one of its fundamental 
laws required the president and directors to give one month’s notice, in
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the most public places in *the county, and in some public print in the 
city of Baltimore, of the time and place of holding the election of 
directors, annually ; and it was furthermore, by a supplement to the said 
charter, required, that the election for directors should take place on the 
fourth Monday of May. If it were conceded to the legislature, that they 
possessed power to wind up the concerns of this particular institution by 
such an act, it must be admitted, that the leading provisions of the act, 
calculated to apprise all interested of the fundamental changes about to be 
operated in its government, that they might have an opportunity of protect-
ing their interests, by their presence, should have been complied with, in 
order to give legal efficacy to the acts done under it. So far, however, from 
this, we are informed by the statement, that no notice was given ; and that 
two persons were elected by a majority of the stockholders, on a different 
day from the day of the annual election of directors, as the trustees, who 
never accepted. So that the law was, in truth, never executed, but the pro-
ceedings held under it were undoubtedly inoperative and void, and could, 
therefore, not in any manner have operated as a general divestment of prop-
erty, within the contemplation of the acts of congress, as upon this ground 
to have given the United States a preference; but on the contrary, the 
charter still thereafter continued to exist, and its affairs were, or ought to 
have been, rightfully managed and controlled by its then directors, who 
would continue in office, for its government, and the exercise of its corporate 
functions, until such election should take place. Although no priority may 
exist on the part of the United States, it has been argued, that the appoint-
ment of receivers, by the circuit court of the United States, to take charge 
of the property and effects of the Elkton Bank of Maryland, placed the debt 
due from the defendant so under the control of that court, as a court of 
equity, that it could be reached legally by no process of execution or attach-
ment. It is true, that money and effects in the hands of the assignee of a 
bankrupt, or the trustee of an insolvent debtor, cannot be attached ; not 
only because such property stands assigned by operation of law ; but because 
the allowance of such attachments would utterly defeat the whole policy of 
the bankrupt or insolvent laws ; nor can money taken by a sheriff in execu-
tion, or money paid into court. Serg. on Attach. 99. But we apprehend, 
that the appointment and bonding of receivers, does not work such dis-
ability. The property, by the order, is not taken under the protection of 
the court; and until taken in charge by the receivers, its summary jurisdic-
tion could not be interposed to *punish such as might cover it, or 
portions of it, by execution or attachment. The period when it might 
and ought legally to be considered as under the mantle of legal protection, 
should be the time when a court of chancery would interpose by attachment 
lor disturbing or interfering with the possession of the receiver. Innocent 
third persons might be previously affected, by extending this doctrine farther.

“It has been argued, and we think with much force, that there is and 
ought to be an analogy in this respect between the law applicable to receiv-
ers and sequestrators ; as regards the latter, the court of king’s bench have 
decided, that when a sequestration is awarded, to collect money to pay a de-
mand in equity, if it is not executed, that is, if the sequestrators do not take 
possession, and a judgment-creditor takes out execution, notwithstanding the 
sequestration awarded, there may be a levy under the execution. 9 East 335.
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So, here, the receivers never obtained possession of the credits of the Elkton 
Bank of Maryland, its books and papers, or its evidences of debt; on the con- 
trary, so far as we are enabled to collect the fact in this respect from the 
record, they were held adversely ; the circuit court of the United States 
giving their aid and assistance to the receivers, to enable them to obtain the 
possession ; with what effect, we know not; except that we are left to infer, 
from the fact of the attachment subsequently issued against the defendant 
by the United States, that they never did obtain possession. We are not 
informed by the record, that the receivers ever took any steps whatever to 
assume control over the debt which the defendant owed the Elkton Bank ; 
on the contrary, they take out an attachment in the name of the United 
States, and serve it on the defendant as garnishee, long after the attachment 
issued, and served by the plaintiff in this case ; and indeed, the statement 
admits that they never attempted to exercise a control over this debt.

“ Lastly, it is urged, that the judgment of condemnation obtained against 
Beaston, by the United States, should operate as a bar against the recovery 
by the plaintiff in this case. It is undoubtedly a hardship on the defendan:, 
to be compelled twice to pay the same debt, but it must be recollected, that 
the plaintiff had a prior attachment, which operated as a lien ; and it would 
be a still greater hardship, that such plaintiff should lose his lien, thus 
legally acquired, by the judgment of a court, in a cause to which he was no 
party, and of which we have no evidence that he had in. any manner any 

notice. If the defendant failed to take the propel’ *steps, in the pre- 
J dicament in which he was placed, to defend and protect his inter-

ests, it is but fair, that he should suffer the consequences. Had notice been 
given of this attachment by the United States, the plaintiff might have vin-
dicated his rights, and had an opportunity of asserting his anterior lien ; 
and of obtaining the decision of the appellate court, had it become necessary. 
Nor is it perceived, why it would not have been competent for the defend 
ant, in this conflict of claims against him, to have brought the conflicting 
parties into chancery, where the rights and priority of each might have been 
adjudicated, without prejudice to him. But, least of all, would the defend 
ant be entitled to avail himself of the judgment of the United States recov 
ered against him, since, from the examination of the record of that suit, it 
appears, that his defence was taken solely on the plea of nulla bona ; a 
defence which could certainly have been of no avail, when it appeared, by 
the answers filed in the interrogatories of the United States, that he was 
indebted to the Elkton Bank of Maryland ; although, in the answers, he 
adverts to the attachment issued against him by the Farmers’ Bank of Dela-
ware, he has not pleaded such prior attachment as pending against him, 
whereby he could obtain the opinion of the court in relation to its priority. 
In every aspect, therefore, in which we can view the decision below, we are 
brought to the conclusion that it cannot be sustained. Judgment reversed, 
and judgment on the case stated for appellant.”

The case was argued at the bar, by Martin and Butler, Attorney- 
General, for the plaintiff in error : and by a printed argument, for defend-
ants in error, by John, G. Groome. Butler also submitted a printed argu-
ment, in reply.

For the plaintiff in error, the following points were presented to the 
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court. 1st. That, according to a just construction of the acts of congress 
giving priority to the United States, in cases where their debtors are insol-
vent, the government was entitled to be paid the debt due to it from the 
Bank of Elkton, out of the effects of that institution, in preference to any 
other creditor ; and the plaintiff in error having paid to the United States 
the amount of money in which he was indebted to the Bank of Elkton, he 
was, therefore, acquitted from the operation of the attachment sued out 
against him by the Farmers’Bank of Delaware. *2d. That judg- 
ment of condemnation having been obtained by the United States L 
against the plaintiff in error, on an attachment in the circuit court for the 
district of Maryland, for the money in which he stood indebted to the Bank 
of Elkton ; and he having paid that amount to the United States, under the 
authority of said judgment, it operates as a bar to the recovery sought 
against him by the defendant in error. 3d. That the appointment of 
receivers, by the circuit court, to take possession of the property and effects 
of the Bank of Elkton, as disclosed by the record, placed the debt due from 
the plaintiff in error to that bank, in the custody and under the control 
of the circuit court, as a court of equity ; and that it could not be legally 
reached by the process of attachment issued in this case by the Farmers’ 
Bank of Delaware.

Martin, for the plaintiff, stated, that this case had been brought up to 
this court, to settle principles by which, hereafter, future cases may be 
regulated ; and thus, although the amount in controversy is small, the 
importance of the principles involved, will commend it to the consideration 
of the court. After stating the case, he proceeded to say, that the first 
point is the question of the right of priority of the United States, under the 
act of congress, under the circumstances which are presented by the record. 
According to the received construction of the act of congress of the 3d of 
March 1791, a body politic or corporate is within the meaning of the act. 
2d. The Bank of Elkton having become insolvent, the priority of the United 
States attached ; and the proceedings of the Farmers’ Bank of Delaware 
could not operate against the rights of the United States, nor affect the 
debt due to the Elkton Bank in the hands of George Beaston.

The priority of the United States is fully settled in the case of the 
United States v. Fisher, 2 Cranch 385. In that case, it was decided, that 
the right of the United States to priority of payment of debts due to her, 
extends to all cases where any one is indebted to the government. The 
same principle will be found in Field v. United States, 9 Pet. 182. Where 
there has been an open act of insolvency, the priority attaches ; whether 
suit is, or is not, instituted by the United States. 1 Paine 628. This priority 
may be enforced by an action of assumpsit; by a bill in equity ; or by any 
other legal proceedings.

*It has been said in this case, in the courts of Maryland, that cor- 
porations are not within the provisions of the act of congress ; 
because the persons who compose the corporation are merged in it. But 
this is denied, and it is maintained, that a corporation is a person within the 
law ; and that a corporation is fully within the meaning and purpose of 
the law. Corporations are persons ; they are so treated in all the laws and 
proceedings relative to taxation. 2 Inst. 697, 718. In the exposition of
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the statute of Henry V., Lord Cok e  says : Every corporation is included in 
the term “ inhabitantalthough the corporation is not named. In Cowp. 
79, the court of king’s bench decided, that a corporation comes in under the 
term “ inhabitant.” So also, in the case of the Bank of the United States 
v. Beveaux, 5 Cranch 61, it was held, that a corporation composed of citi-
zens of one state, may sue a citizen of another state, in the courts of the 
United States. The same principle will be found in the opinion of Mr. 
Justice Tho mpson , when in the supreme court of New York, in the case of 
The People v. Utica Ins. Company, 15 Johns. 358.

A corporation being within the act of congress, if, before the attach-
ment of the Bank of Delaware, the Elkton Bank had become insolvent, 
the priority of the United States had attached ; what was the situation of the 
Elkton Bank? what are the evidences of its insolvency ? This is shown by 
the return of nulla bona to the attachment against the bank; by the 
inability of the bank to discharge its debts. In fact, there were no banking 
operations by the bank after 1829 ; no meeting of the stockholders ; and 
all its operations as a bank were arrested, because of its entire and absolute 
inability to pay its debts. In 1829, the corporation was at Annapolis, ask-
ing for a special act of insolvency ; and on this application of the bank, the 
legislature passed an act, which authorized the appointment of trustees, who 
were to take possession of the whole property and effects of the bank, and 
wind up its whole concerns. (Maryland Laws of 1829, ch. 170, Harris’s 
Compilation.) These acts combined, demonstrate, fully and unquestionably, 
the insolvency of the bank.

It is contended, 1st. That if there was no legal transfer of the effects of 
the bank to trustees, in consequence of the irregularity of the proceedings 
of the stockholders, or from ony other cause, this court will pronounce the 
bank to have been insolvent; because of its situation, and from its various 
* , acts, and the circumstances of the case. *2d. That if it is necessary

1 J there should be an assignment to constitute a legal insolvency, and 
thus to bring the case within the provisions of the act of congress, the cor-
poration was completely denuded of all its property ; and the act of the 
legislature of Maryland, of 1829, was an assignment of all the property of 
the bank. Cited, Prince v. Bartlett, 8 Cranch 431. The acceptance of the 
assignment is not necessary to show the insolvency of the assignor. In 
the court of appeals, it was conceded, that if trustees of the bank had been 
appointed, the insolvency of the bank would have been established. The 
irregularity of their appointment can have no influence on the question. It 
is the condition of the bank, and its application to the legislature, followed 
by the proceedings of the stockholders appointing the trustees (although 
not according to the requirements of the law), which make out the insolv-
ency. The appointment of receivers by the circuit court of the United 
States for the Maryland district, was also a judicial assignment of all the 
effects of the bank. If a statutory assignment, or an individual assignment, 
gives the preference to the United States ; why should not a judicial assign-
ment have the same operation ? As to the effect of the appointment of 
receivers : cited, 3 Wend. 1.

The party, in this case, paid the money in obedience to the judgment of 
a court of competent jurisdiction. This is a full protection for the pay-
ment; and no other court can question the propriety of the judgment of 
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the circuit court of Maryland ; or of the acts of the defendant in obedience 
to that judgment : cited, 5 Johns. 101 ; 2 East 266. It was said, in the 
court of appeals, that the Bank of Delaware might have appealed from 
the circuit court of the United States to this court. But there is error in 
this assertion. The sum in controversy was too small for a writ of error, 
or for an appeal.

It is claimed, that receivers having been appointed by the circuit court, 
in 1830, and they having entered on their duty, and assumed the trusts 
delegated to them ; all the property and effects of the bank went into their 
hands, and no part of the same was afterwards liable to attachment. The 
attachment by the Farmers’ Bank of Delaware was after the appointment 
of receivers in the circuit court. The receivers were appointed in June ; 
the attachment was not laid until September.

It has been said, that the receivers did not take possession of the debt 
due by Beaston, the plaintiff in error ; that they could have no manual pos-
session of this debt. As to what an attachment is, and *what prop- 
erty can be attached : cited, 1 P. & W. 117 ; 1 Dall. 3 ; 3 Binn.
294 ; 2 Madd. Ch. 187, 294.

Butler, upon the question, whether “person,” in the act of congress, 
gave a priority to the United States, said ; that wherever “ person ” is used 
in a statute, with a quality attached to it which does not apply to a corpora-
tion, the court will construe the statute so as to comprehend persons ; if the 
spirit and purpose of the law will be accomplished by their doing so. 
Wherever the words of a statute can be extended to artificial persons, and 
where the acts done, or to be done, by corporations are within the spirit of 
the law, they will be extended to comprehend them. In all these cases, and 
wherever it is necessary, the court will look at the composition of the cor-
poration. Persons, in law, are artificial as well as natural persons ; and in 
the act of congress, there is nothing which is not equally applicable to both. 
The object of the statute was to include all persons. Its purpose was to 
secure debts due to it, from whomsoever might become indebted to the 
United States; and a corporation is certainly within the general sense of 
the statute.

As to the insolvency of the Elkton Bank, it was plain and manifest, at 
the time of the proceedings by the United States against Mr. Beaston. The 
act of congress applies to a case where the insolvency is manifest. What 
can manifest the insolvency of the bank more than what is shown in the 
record. The bank had ceased its operations as a bank ; the stockholders 
had ceased to appoint directors to manage its concerns. An application 
was made in 1829, to the legislature of Maryland, for the appointment of 
assignees or trustees, who were to take possession of all its property; and 
this application was a full manifestation of the total insolvency of the 
institution.

Groome, for the defendants in error.—At April term 1830, of Cecil 
county court, the Farmers’ Bank of Delaware obtained a judgment against 
the Elkton Bank of Maryland. On the 24th day of September following, 
it had an attachment issued on this j udgment, in conformity with the laws 
of Maryland, 1715, ch. 40, § 7 ; and attached in the hands of Beaston, the 
plaintiff in error, the sum of $500, &c., due to the said Elkton Bank on a
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judgment at September term 1828, of the same court. Beaston resisted 
*1161 th’S attactiment> an(l a judgment was *rendered in his favor, against 

■ the Farmers’ Bank, at April term 1834 ; on the statement of facts to 
be found on the 8th, 9th and 10th pages of the printed record. From this 
judgment an appeal was prayed to the court of appeals of Maryland, and 
there it was reversed. Subsequently, by a writ of error, it has been brought 
up to this court ; and the question for decision is, whether, at the time of 
issuing and levying such attachment, there was any existing lien on behalf 
of the United States, or of any other creditor of the Elkton Bank, on 
the specific debt attached ; or any other circumstance or relation between the 
Elkton Bank and any of its creditors, either then existing, or subsequently 
arising, which could overreach the attachment, and defeat its operation?

It cannot be contended, that the record discloses any lien existing at that 
time. The judgment rendered in favor of the United States against the 
Elkton Bank, could not operate as a lien on any debt due to the Elkton 
Bank. Neither was any such lien created by the fieri facias issued on that 
judgment, to April term 1830. It had already, on the 8th day of April 
1830, been returned with an indorsement of nulla bona, by the marshal; 
and was, under no circumstances, the proper process of execution to reach 
the credits of the Elkton Bank, and could, of course, have no effect upon the 
debt due from Beaston. Nor could any priority (as will appear here-
after to be claimed on behalf of the United States) operate as a lien on this 
debt. This court has held, that no lien is created in favor of the United 
States by the law of priority. United States n . Fisher, 2 Cranch 358 ; 
Conard v. Atlantic Insurance Company, 1 Pet. 440 ; United States n . Hooe, 
3 Cranch 73.

It is said, however, that although no actual lien may have existed in 
favor of the United States, or any other creditor of the Elkton Bank ; yet 
the United States were, by reason of their judgment, and other circumstan-
ces stated in the record in this cause, entitled to a priority of payment out 
of the funds of the Elkton Bank ; and this priority, existing at the time 
when the attachment was issued on the judgment of the Farmers’ Bank, 
superseded and defeated that attachment. Supposing it to exist in this 
case, “ what, then, is the nature of the priority thus limited and established 
in favor of the United States? Is it a right which supersedes and overrules 
the assignment of the debtor as to any property which afterwards the 
United States may elect to take in execution, so as to prevent such property 

from passing, by virtue of such assignment, to the assignees? *Or 
J is it a mere right of prior payment out of the general funds of the 

debtor in the hands of the assignees? We are of opinion (said this court), 
that it clearly falls within the latter description ; and that the debts due to 
the United States are to be satisfied by the assignees, who are rendered per-
sonally liable, if they omit to discharge such debts.” Conard v. Atlantic 
Insurance Company, J Pet. 439. Again, in the case of the United States 
v. Fisher, this court held, that no lien is created by this law of priority ; no 
bond fide transfer of property in the ordinary course of business is overruled. 
It is only a priority of payment, which, under different modifications, is a 
regulation in common use. See 1 Pet. 440. It does not partake even of 
the character of a lien on the property of public debtors. United States n . 
Hooe., 3 Cranch 73. If, then, debts due to the United States constitute no
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lien on the property of the debtor, and have merely preference of payment 
out of the debtor’s funds in the hands of assignees ; how can the existence 
of such debts operate to defeat any lien subsequently acquired by any other 
bond fide creditor? or, in other words, how can a debt due to the United 
States, and merely entitled to a priority of payment out of the funds of the 
Elkton Bank in the hands of its assignees, be held to defeat a lien on a spe-
cific credit, acquired in favor of the Farmers’ Bank by attachment ? It is a 
solecism to say, that such a debt, or such priority, is no lien ; and yet give 
to it all the properties, attributes and effect of a lien. In this manner did 
this court reason, when it said, that “if a debtor of the United States, who 
makes a bond fide conveyance of part of his property, for the security of a 
creditor, is within the act which gives a preference to the government, then 
would that preference be in the nature of a lien, from the instant he became 
indebted.” 3 Cranch 73. But it will be recollected, that the fund attached 
in this case was not chattels or land in the actual custody and under the 
immediate control of the Elkton Bank ; but a chose in action, a debt due 
from a third person to that institution, under a judgment which, at the time 
of the attachment, had never been paid, and which required the use of coer-
cive measures to reduce it into possession. It would seem to be carrying 
the principle of priority very far, to apply it to such a case. The third 
person cannot be presumed or expected to know the condition of his cred-
itor’s affairs; whether he be indebted to the United States or not ; and 
whether, if indebted, the United States have any right to priority of pay-
ment out of his estate ; and if he did know such to *be the condition 
of his creditor, he is in no wise responsible for the proper application L 
of his creditor’s property. The United States have their remedy against 
the assignees, and not against the property of their debtor. Their priority 
never attaches on lands or goods, as the lands or goods of the debtor ; it 
attaches on the fund, and not on the specific property. It does not operate 
to prevent the passing of the property, either to assignees in bankruptcy, or 
to assignees under a conveyance, or to executors and administrators. It 
amounts only to a right to previous payment out of the fund then in the 
hands of others. Such was the argument of counsel, and such appears to 
be the effect of the decision in the case of Conard n . Atlantic Insurance 
Company.

So far the argument has proceeded on the hypothesis, that, in this case, 
a priority under the acts of congress in favor of the United States, did 
exist; but it is deemed, that the United States ever had such priority of 
payment against the Elkton Bank. The priority claimed is derived from 
certain acts of congress. These several acts are the act of 31st July 1789, 
ch. 5, § 21 ; the act of 4th August 1790, ch. 35, § 45 ; the act of 1792, 
ch. 27, § 18; the act of 3d March 1797, ch. 74, § 5; and the act of 2d March 
1799, ch. 128, § 65. All of these acts, except that of 1796, confined the 
priority of the United States to custom-house bonds, and bonds taken under 
the collection act; and some of them placed the surety in such bonds, who 
paid the debt, on the same footing in respect to priority, as the United 
States. It was the act of 1797 that went further, and gave a preference xto 
the United States in all cases whatsoever, whoever might be the debtor, 
or however he might be indebted ; when the debtor became insolvent, or 
when, after his death, his estate in the hands of his executors or adminis-
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trators should be insufficient for the payment of his debts; and it provided, 
that the priority should be deemed to extend as well to cases in which the 
debtor, not having sufficient property to pay all his debts, shall have made a 
voluntary assignment thereof for the benefit of his creditors ; or in which 
the estate and effects of an absconding, concealed or absent debtor shall 
have been attached by process of law ; as to cases in which an act of legal 
bankruptcy shall have been committed. In giving a construction to these 
statutes, this court has held, that they only apply to two general classes of 
cases, viz : a living insolvent, having an assignee ; and a dead insolvent, 
represented by executors or administrators (Conrad n . Nicoll, 4 Pet. 308): 
* _ that the priority, as against living debtors, *only existed where the

-* debtor had become actually and notoriously insolvent, and being 
unable to pay his debts, has made a voluntary assignment of all his prop-
erty ; or, having absconded, or absented himself, his property has been 
attached by process of law. See United States n . Hooe, 3 Cranch 73 ; 
1 Pet. 439. The words bankruptcy, and insolvency, mentioned in the stat-
utes, are used as synonymous terms; and must be understood to apply to 
cases of insolvency specified by the legislature ; and to mean a legal and 
known insolvency, manifested by some notorious act of the debtor, pursuant 
to law (Prince v. Bartlett, 8 Cranch 431) ; or where, by operation of law, 
the property of the debtor is taken out of his hands to be distributed by 
others (United States v. Clark, 1 Paine 629 ; and see Thelusson v. Smith, 
2 Wheat. 396) ; or where the property is in the hands of assignees, not by 
voluntary assignment only, but by assignment made in virtue of any state 
bankrupt law, or, possibly, of any bankrupt law of the United States, which 
might hereafter be passed. Conrad v. Nicoll, 4 Pet. 308. It is not a mere 
inability of the debtor to pay all his debts, but that inability must be mani-
fested in one of the three modes pointed out in the explanatory clause of the 
section. 1 Pet. 439.

From the several statutes and decisions cited, it appears, that the United 
States, as creditors, have a preference in the following cases : 1. Where the 
debtor is dead, leaving an insufficiency of assets in the hands of his executors 
or administrators to pay his debts. 2. When his effects have been attached 
by process of law, as an absent, concealed or absconding debtor. 3. Where 
there is bankruptcy, or legal insolvency, of the debtor, manifested by some 
act pursuant to law ; and 4. Where he has made a voluntary assignment of 
all his property for the benefit of his creditors. Did the Elkton Bank, at 
the time of issuing the attachment in favor of the Farmers’ Bank, come 
within either one of these four classes ?

1. It was, certainly, at that time, an existing institution, in the full pos-
session of its chartered rights and powers; and could not be even assimi-
lated to the condition of a deceased debtor. The failure of the stockholders 
ot the Elkton Bank to elect officers in 1830, and since, even with their con-
tinued omission to carry on their usual banking operations, could be regard-
ed, in the worst aspect, as only cause of forfeiture, and is not, per se, an 
♦1901 ac^ua^ forfeiture. A corporation may *forfeit its charter, under cer-

J tain circumstances, by non-user or misuser of its franchises ; but such 
forfeiture can only be enforced by judicial proceedings instituted for that 
purpose, at the instance of the government; and no cause of forfeiture can 
be taken advantage of, collaterally or incidentally ; nor indeed, in any man-
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ner, until the default has been judicially ascertained and declared,, by a suit 
instituted on behalf of the state for that purpose. Chesapeake and Ohio 
Canal Company v. Baltimore and Ohio Railroad Company, 4 Gill & Johns. 
10/ ; Trustees of Vernon Society v. Hills, 6 Cow. 23 ; King v. Amery, 2 
T. R. 515. Besides, it is the general principle of law, that it is incident to all 
corporations, that in case of a failure to elect at the time appointed, the old 
officers shall remain in office. 1 Str. 625; 10 Mod. 146. One of the supple-
ments to the charter of the Elkton Bank contains a provision to the same 
effect. Laws of Maryland, 1815, ch. 148 : see 6 Gill & Johns. 230. But this 
point is too self-evident to require further discussion.

2. There has been no attachment of the effects of the Elkton Bank, as an 
absent, concealed or absconding debtor. The attachment of the Farmers’ 
Bank, in this case, is a process in the nature of an execution : is, as such, 
authorized by the laws of Maryland, 1715, ch. 40, § 7 : and is not predicated 
of the absence or concealment of the debtor, the Elkton Bank.

3. Here was no known and legal insolvency ; none admitted in the state 
ment of facts, and none arising by inference therefrom ; but a mere inability 
to pay debts ; which is not the insolvency contemplated by the acts of con-
gress, and does not, per se, give to the United States the preference claimed. 
1 Pet. 439. The insolvency mentioned in the statutes, refers to insolvency 
under the state laws, and perhaps, to a bankrupt law of the United States, 
when one should pass. 4 Pet. 307-8 ; Prince v. Bartlett, 8 Cranch 431. 
And a corporation is not within the state laws on that subject {State of 
Maryland v. Bank of Maryland, 6 Gill & Johns. 221) ; being incapable of 
imprisonment; or of availing itself of the benefit of their provisions.

4. Here was no voluntary assignment by the Elkton Bank, for the benefit 
of its creditors. No such assignment is expressly admitted, and none such 
can be implied. The act of the legislature of Maryland, 1829, ch. 170, can-
not be deemed to be such an assignment. By that act, the stockholders of 
the Elkton Bank were merely authorized, at their next annual meeting, held 
in pursuance of their *cbarter, to elect two persons as trustees, who r*j2i 
should have power to adjust and settle all the outstanding debts and 
credits of said bank ; who should be privileged to sue, and be liable to be 
sued ; and be elected in the same manner as the president and directors had 
been, and in their place and stead. A charter being a contract, within the 
purview of the constitution, which cannot be destroyed, modified, altered or 
impaired, without the assent of the corporators ; this act, unless accepted 
and executed by the stockholders of the Elkton Bank, in the manner and on 
the terms prescribed by it, is a mere dead letter. It can make no difference, 
that it was passed on the application of the several persons, who were the 
acting president and the acting directors of the bank ; for it is not conceded, 
that they acted officially ; and if they did, they acted without authority, 
and in the exercise of powers that did not legitimately belong to their office.

And it is contended, too, that on principle, the acceptance must be the 
act of each corporator ; for if it be a contract at all, it must be a contract 
with each. If not, and a majority of corporators can control the objects and 
purposes of the charter ; then, after the creation of a charter for one purpose, 
and the contribution of the requisite funds for that purpose, a majority may, 
with the aid of the legislature, divert the funds from the object for which 
they have been subscribed by many ; and apply them to a use opposed to
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their wishes, and destructive to their interests. At all events, it must be 
accepted and executed, either by a majority, or by the whole of the corpo-
rators ; and in either case, the acceptance must be made in accordance with 
the act. The annual meeting of the stockholders had been fixed by law 
(1815, ch. 148), to take place on the fourth Monday of May, in every year; 
and the charter required the president and directors to give one month’s 
notice, in the most public places in the county, and is some public print in 
the city of Baltimore, of the time and place of bolding the election of direc-
tors, annually. (Laws of Maryland, 1810, ch. 51, § 27, pl. 3.) Now, the 
fourth Monday of May 1830 (after the proper preliminary notice had been 
given) was the day when the next annual meeting would be held, in pursu-
ance of the charter; and if any inference of the acceptance or execution of 
the act of 1829 can be drawn from the conduct of the stockholders, in the 
absence of any express resolution to that effect, it should be derived from 
their election of trustees, in conformity with that act on that day. On that 
day, however, no such election was attempted ; but on a different day viz., 
* , *on the third Monday of May, without any previous notice whatever,

-I and without any authority, two persons were elected by a majority of 
the stockholders, as trustees ; but these persons never accepted. The act 
of 1829 was, therefore, never regularly accepted, and never executed, and all 
the proceedings under it, being unauthorized, were necessarily void, and 
could not operate as a general divestment of the property of the Elkton 
Bank, within the contemplation of the acts of congress, so as to give the 
United States the preference over other creditors.

The effects of the Elkton Bank never went into the hands of any per-
sons for distribution ; the trustees elect refused the office ; and there was, 
therefore, no assignee to whom they were assigned, or who could be made 
liable to the United States. The contingency whereon the transfer was to 
be made under the act, viz., the substitution of trustees in the “ place and 
stead ” of directors, did not happen. The transfer was, therefore, never 
consummated. An act of bankruptcy, or what would be such under the 
bankrupt laws of England, is not sufficient to give rise to the preference of 
the United States, from the moment of its commission ; for there is no 
assignee, who is first to satisfy the claim of the United States out of the 
estate of the debtor, under the penalty of satisfying it out of his own estate. 
4 Pet. 308. It is important, then, that there should be an existing assignee, 
having the property in his hands for distribution ; indeed, it is essential, 
that there should be. In the case of Brent n . Bank of Washington, the 
plaintiff’s testator had executed an assignment to certain persons, of all 
his estate, for the payment of the claims of the government, and his other 
creditors, so far forth as the estate would answer. The assignees refused 
to accept the assignment, or to act under it; and for this reason, the attorney-
general admitted, and this court decided, the deed to be inoperative. 10 
Pet. 597, 610-11. The refusal of the trustees to act, therefore, apart from 
the irregularity of their appointment, would, of itself, defeat any claim of pri-
ority on the part of the United States in this case. But it is evident, from a 
perusal of the act of 1829, that it -was never intended or understood by the 
legislature, or the Elkton Bank, as a voluntary assignment of property for 
the benefit of creditors, in the meaning of the acts of congress. It was 
merely a proceeding preparatory to the final adjustment of the affairs of the
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Elkton Bank, on the expiration of its charter, in a few years thereafter. 
The trustees were to have the privilege *of suing, and to be liable r*12g 
to be sued, in the same manner, as the president and directors. They 1 
were to be elected in the same manner in which they had been elected, and 
in their place and stead. It was nothing more than the substitution of two 
men for twelve, in the administration of the bank—of trustees for directors. 
The act does not contemplate the immediate adjustment of the concerns of 
the institution ; nor does it, in terms, restrict the trustees from carrying on 
the usual operations of the bank ; but on the contrary, it expressly directs 
that they shall be elected in the place and stead of the president and direc-
tors ; and as if their duties were not intended to expire but with the charter 
itself, it requires them, at every annual meeting thereafter, to exhibit to the 
stockholders a just and true statement of all their doings as such trustees. 
It made them responsible to the stockholders directly, as the president and 
directors were,, and not to the creditors ; and is predicated of no insolvency, 
actual or technical. And that the passage of this act, and the subsequent 
irregular proceedings under it, wrought no real change in the situation of 
the effects of the Elkton Bank, is manifest, from the view afterwards taken 
of the subject by the government itself ; when it attached the same debt 
due from Beaston, in his hands, as garnishee of the president and directors 
of the Elkton Bank ; thereby clearly showing that it never regarded the 
property of the Elkton Bank, or this debt, at least, as having ever passed by 
any assignment, actual or constructive, out of the possession of that institu-
tion, for the benefit of creditors, within the meaning of the acts of con-
gress.

That this construction of the act of 1829, and this conjecture of its 
ucope and object are correct, is further confirmed by the fact, that the 
power and authority of the legislature were invoked. The consent of that 
body was absolutely necessary, to vest the administration of the affairs of 
the bank in two instead of twelve persons, as the charter expressly confided 
its management to the latter number of persons ; whereas, it will not be 
denied, that, if the object had been merely to make an assignment of prop-
erty for the benefit of creditors, in the meaning of the acts of congress, the 
corporation had this power in its own hands, without the sanction or inter-
vention of the legislature ; and could have effected its purposes at once, by 
a deed assigning and conveying all its property to assignees or trustees. 
State of Maryland n . Bank of Maryland, 6 Gill & Johns. 220. There is 
nothing in the charter of the Elkton Bank to restrain it from so doing. If 
this power be denied to a corporation, then a corporation *can never „ 
be brought within the operation of the statutes giving priority. It L 
is not within either one of the enumerated classes of cases. It cannot be a 
deceased debtor, with an insufficiency of assets in the hands of executors or 
administrators. Its effects cannot be attached as those of an absent, con-
cealed or absconding debtor ; for such a state of things cannot be possibly 
predicated of a corporation. It cannot be a technical insolvent, under the 
state laws ; and if it cannot transfer its property to trustees, for the pay-
ment of its debts, without the intervention and permission of another, it 
cannot make a voluntary assignment. Indeed, it may be greatly doubted, 
from the phraseology of the act of 1797, whether it was ever intended to 
apply to corporations. Before this branch of the argument is concluded, it
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must be observed, that up to this point, this case is considered as analogous 
to the case of Prince n . Bartlett, 8 Crunch 431. There, the effects of an 
insolvent debtor, duly attached by an individual creditor, in June, were 
considered not to he liable to the claim of the United States on a custom-
house bond, given prior to the attachment, and put in suit in August fol-
lowing. And to the facts and principles of law, in Prince v. Bartlett, the 
particular attention of this court is asked.

But it is contended, that the appointment of receivers by the circuit 
court wrought some change in the condition, either of the parties in this 
suit, or of the debt due from Beaston ; so as to defeat the attachment of 
the Farmers’ Bank, subsequently issued. It cannot be regarded as an assign-
ment under the statutes, for, at least, it was not voluntary. The appoint-
ment of receivers is a discretionary power, sometimes exercised by a court 
of chancery as a measure of security against waste, mismanagement, &c., 
and is provisional only, for the more speedy getting in of a party’s estate, 
and securing it for the benefit of such person as appears entitled ; and does 
not affect the right. 2 Madd. Ch. Pract. 187—8. It transfers no title. It 
does not even alter the possession of the estate in the person who shall be 
found entitled at the time the receiver was appointed ; so as to prevent the 
statute of limitations running on during the right in dispute. Ibid. 188. 
The appointment of receivers, therefore, in this case, did not affect the right 
of the parties to this or any other suit, or change the condition of the debt; 
unless it had the effect to place it under the immediate control of the circuit 
court, as a court of equity, and thus protect it from all process of execution 
or attachment. It is said, in support of this position, that money, held by 
*1251 a Per80n as Assignee of a bankrupt, or trustee of an insolvent, can-

-* not be attached for a debt due by the bankrupt or insolvent, at the 
suit of any particular creditor. Sergeant on Attach. 83. But the reason is 
obvious. An assignment, in law or in fact, divests the bankrupt or insolv-
ent of the property, and transfers it to the assignee, in trust for the cred-
itors in general; so that the bankrupt has no interest to attach. And 
besides, to permit an attachment in favor of a particular creditor to lie, 
would be subversive of the whole policy of the bankrupt and insolvent laws ; 
under which the assignment is intended to operate for the benefit of all 
creditors. And so with regard to property or money taken by a sheriff in 
execution, or money paid into court, it is considered as already in the cus-
tody of the law. But the appointment of receivers is, per se, no transfer or 
assignment of the property into their hands ; nor does it bring the prop-
erty, until taken into the actual possession of the receivers, under the pro-
tection of the court, so that the court can punish for any interference with 
it, by attachment or otherwise. Indeed, this position is admitted and 
assumed by the United States ; and it may be added, by the judges of the 
circuit court themselves, in the proceedings which were had in that court to 
recover the judgment in favor of the United States against the Elkton Bank. 
The debt from Beaston was not regarded in those proceedings as actually or 
constructively in the possession, or under the control, of the receivers, or under 
the immediate protection of the court; else why was an attachment, similar 
in all its features to the attachment of the Farmers’ Bank, issued in the 
same manner, for the same debt, and against the same person ? Why was 
not that process, or some other, directed against the receivers, if the appoint-
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ment of them operated as a transfer or assignment of this debt ? Why, too, 
if after the appointment of them, any intermeddling by the Farniers’ Bank, 
with the property or credits of the Elkton Bank, was a contempt of the 
circuit court, did the judges of that same court, sitting as a court of law, 
authorize (without requiring leave to be asked) similar proceedings in favor 
of the United States ?

Besides, it is not understood how Beaston can avail himself of any act 
of contempt, on the part of the Farmers’ Bank, towards the circuit court, as 
a defence to an action at law against him ; when no interference on the part 
of that court has been attempted or sought. Until the case of Angel v. 
Smith settled the question, it seems to have been a matter of doubt, whether 
an ejectment might not be brought, without leave of court, *for lands r*j26 
even in the actual possession of a receiver, under the appointment of 
the court. 9 Ves. 335. There the court determined the question in the 
negative, by regarding the case of receivers as analogous to that of seques-
trators ; stating that it was clearly a contempt of court to disturb sequestra-
tors in possession. Now, if the analogy between sequestrators and receivers 
be so striking as to compel the court to determine the law in one respect as 
to the one, by ascertaining how it stood in relation to the other, there can 
be no reason for supposing that it would not apply the same principles of 
law to both, in every case where the analogy could be traced. In the same 
case of Angel n . Smith, the chancellor said, that the court of king’s bench 
had decided, that where a sequestration is awarded to collect money, to pay 
a demand in equity, if it is not executed ; that is, if the sequestrators do not 
take possession ; and a judgment-creditor takes out execution, notwithstand-
ing the sequestration awarded, there may be a levy under the execution ; 
and hence I think that it may with reason be inferred, that if a receiver 
does not take possession, and an execution or attachment issues at the suit 
of a creditor, there may be a levy. Here, it is admitted, that up to the 
time of the decision of the supreme court, which was long subsequent to 
the date of the attachment in favor of the Farmers’ Bank, the receivers never 
had collected or received, or by any process of law, attempted to collect or 
receive, the debt due from Beaston. This decision in the case of Angel n . 
Smith, and the reasoning of the court, is deemed conclusive on this point of 
the case.

But in the last place, it is urged, that the judgment of condemnation 
against Beaston, in favor of the United States (which was rendered a long 
time after the date and service of the attachment in favor of the Farmer’s 
Bank), and the subsequent payment thereof by Beaston, should operate as 
a bar to the recovery of the Farmers’ Bank in this case. To the suit or 
proceedings on which this judgment of condemnation was rendered, the 
farmers’ Bank was not a party or privy. It is unnecessary to multiply 
authorities, to show that no one is bound by a judgment, unless he be a 
party to the suit, or in privity with the party. 1 Wheat. 6 ; 7 Cranch 271. 
If the other points in this cause cannot avail Beaston, as matters of defence, 
the rendition of the judgment of condemnation cannot; as it will then be 
evident, that if he had resorted to this court, as an appellate court, to 
review the decision of the circuit court, or had afforded the Farmers’ ri){ 
*Bank (by giving notice of the attachment of the United States) an •• 
opportunity of vindicating its rights, by so doing he would have escaped
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the consequences of that judgment; as the facts involved in that case are 
the same which exist in this. In the concluding language of the opinion 
of the court of appeals of Maryland, “ it is undoubtedly a hardship on the 
defendant (Beaston) to be compelled twice to pay the same debt. But it 
must be recollected, that the plaintiff (the Farmers’ Bank) had a prior 
attachment, which operates as a lien ; and it would be a still greater hard-
ship, that such plaintiff should lose his lien, thus legally acquired, by the 
judgment of a court, in a cause to which he was no party, and of which we 
have no evidence that he had, in any manner, any notice. If the defendant 
failed to take the proper steps, in the predicament in which he was placed, 
to defend and protect his interests ; it is but fair, that he should suffer the 
consequences. Had notice been given of this attachment by the United 
States, the plaintiff might have vindicated his rights, and had an opportun-
ity of asserting his anterior lien ; and of obtaining the decision of the 
appellate court, had it become necessary. Nor is it perceived, why it would 
not have been competent for the defendant, in this conflict of claims against 
him, to have brought the conflicting parties into chancery ; where the 
rights and priority of each might have been adjudicated, without prejudice 
to him. But, least of all, would the defendant be entitled to avail himself 
of the judgment of the United States, recovered against him ; since, from 
the examination of the record of that suit, it appears that his defence was 
taken solely on the plea of nulla bona ; a defence which could certainly 
have been of no avail, when it appeared, by the answers filed to the inter-
rogatories of the United States, that he was indebted to the Elkton Bank of 
Maryland ; and although in the answers he adverts to the attachment issued 
against him by the Farmers’ Bank of Delaware, he has not pleaded such 
attachment as pending against him, whereby he could obtain the opinion of 
the court in relation to its priority. In every aspect, therefore, in which 
we can view the decision below (Cecil county court) we are brought to the 
conclusion, that it cannot be sustained.” In conclusion, it is added, that it 
appears clearly, that this opinion of the court of appeals of Maryland, must 
be sustained by this court throughout.

Butler, Attorney-General, in reply :—Most of the views presented by 
*1281 learne^ counsel for the defendant *in error, have been sufficiently

-I met in the oral arguments at the bar; to which, and especially to the 
argument of the associate counsel, the court are respectfully referred. In 
addition to the reasoning and authorities then submitted, the following 
remarks are offered :

1. It is conceded, that no lien on the property of the debtor is created 
by the statutes, until the priority given by them actually attaches. If, 
therefore, before the right of priority accrues, the debtor makes a bond fide 
conveyance of his estate to a third person, or mortgages it to secure a 
debt; or if his property be seized under an execution, or be attached, in 
cases where such a remedy is given ; the United States, though the facts 
necessary to entitle them to a preference should afterwards occur, will have 
no claim on the property so sold, mortgaged, levied on, or attached. Even 
when the priority of the United States has actually attached, there is, 
strictly speaking, no lien on the property in the hands of the executors or 
administrators, assignees or trustees, as the case may be ; but only a claim
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on the fund in their hands, and various remedies against them for its faith-
ful application. That is to say, the executors, &c., may sell the property 
and transfer a valid title, and the purchaser will hold it free from any lien 
in favor of the United States ; who cannot specifically reclaim the property 
from the purchaser, but must look to the executor, &c. But the right of 
the United States to be first paid, when the facts have occurred which give 
them a priority, is a right which will be protected ; even before the debtor’s 
property has been converted into money, by his executors, &c., in the same 
way, and to the same extent, as the right of any other cestui qui trust. 
Thus, if the executors, &c., be insolvent, and be about to waste the prop-
erty or misapply its proceeds, receivers may be appointed, at the instance 
of the United States ; and they will be entitled to such other preventive 
remedies, as may be necessary to render their priority effectual. After the 
priority has attached, the debtor’s property is incapable of being levied on 
or attached by any other creditor, in any such way as to defeat that priority. 
If this be not so, the statutes giving the preference will be useless ; and 
that it is so, is necessarily implied, in every case on the subject decided 
by the courts. The foregoing observations, it is believed, dispose of the 
introductory remarks of the defendant’s argument.

*2. The opposing argument denies, that the United States ever [-*j Oq  
had any right to priority of payment against the Elkton Bank. It is 
contended, on the part of the United States, that before the issuing of the 
attachment in favor of the Farmers’ Bank (Sept. 24th, 1830), the United 
States had acquired, as against the Elkton Bank, a right to priority of pay-
ment out of its effects ; not by the execution of a voluntary assignment of 
all its property, but by its insolvency, and its commission of an act of legal 
bankruptcy, within the meaning of the statutes in question. The whole 
argument, under the fourth proposition, that there was here no voluntary 
assignment by the Elkton Bank, for the benefit of its creditors, may, there-
fore, be laid out of the case. Our positions are, that the Elkton Bank was 
capable of becoming insolvent, and committing acts of legal bankruptcy, 
within the true intent and meaning of the acts of congress ; and that it did 
so as early as December 1829, when it applied to the legislature of Mary-
land for a special law to wind up its affairs ; especially, as this application 
had been preceded by a non-user of the chief franchises of the corporation, 
from March 1829, and the recovery of a judgment against them, in favor of 
the United States. This is not the case of mere inability to pay : it is a 
case of utter, acknowledged and notorious insolvency ; and these acts are 
acts of legal bankruptcy. In this view, it is of no moment whatever, that 
the trustees, under the special law, were not duly appointed, or did not 
accept; though, if the priority had been claimed here, as in Brent n . Bank 
of Washington, 10 Pet. 597, on the ground of a voluntary assignment, 
those points would have been material.

If the Elkton Bank did not become insolvent, and commit acts of legal 
bankruptcy, in December 1829 ; yet, when, to the circumstances which had 
then occurred, we add the appointment of receivers, in April 1830, by the 
circuit court, and the proceedings of the stockholders, in May 1830 ; surely 
we have an accumulation of notorious and decisive facts, exhibiting, in the 
fullest manner, and in pursuance of law, the utter insolvency of the corpora-
tion. When the insolvency, or acts of bankruptcy, required by the statutes,
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have actually occurred, the priority eo instanti attaches; although some 
time may elapse before a trustee be formally appointed. Every person 
indebted to the insolvent, or in possession of his property, becomes, as to 
such debt or property, the trustee of the United States, from the moment 
*1301 he has notice °f their priority. Should he *actually  pay over the 

-* debt, or deliver the property to another creditor, pursuant to the 
judgment of a state court, before he has notice of the claim of the United 
States, this would undoubtedly protect him. But nothing of this sort 
occurred in the present case. Beaston, before the judgment recovered 
against him by the defendant in error, had received, through the summons 
of the United States, under the act of 1818, which was served on him, on 
the 19th of October 1831, legal notice of the claim of the United States ; 
and though he pleaded the pendency of the attachment in favor of the 
defendant in error, this plea was justly regarded as unavailing. Now, it 
will appear by the record, that, although Beaston was served with that 
attachment, in September 1830, he was not required to plead to it until 
April term 1834 ; when a case stated was agreed on by the parties, contain-
ing, among other things, all the proceedings in favor of the United States, 
together with the fact that the debt had been paid to them, agreeable to 
the judgment of condemnation.

The circumstances here stated, entirely distinguish this case from Prince 
v. Barlett, 8 Cranch 431, so much relied on by the other side. There, the 
property of the debtor was attached by his private creditors, on the 4th of 
June 1810. He was then bound to the United States, in certain duty bonds, 
which, however, were not then payable ; nor did they become payable until 
August, in which month they were put in suit. Executions in favor of the 
United States were issued on the 18th of September following, when it 
appeared, that the debtor was insolvent; but no legal act of bankruptcy 
bad been committed, even then. In this state of things, and especially as 
the debt to the United States did not become due and payable until after 
the service of the attachment; it was very properly decided, that the United 
States were not entitled to the priority claimed by them. But the opinion 
of the court (p. 433-4) very clearly shows, that had the debt been due to the 
United States, and had a legal act of bankruptcy been committed (as is con- 
tended is the case here), before the service of the attachment, the priority 
would have attached, and would not have been defeated by the service of 
the attachment.

3. In answer to the remarks relative to the effect of the appointment of 
receivers, and on the judgment of condemnation, the learned argument of 
the counsel who opened the cause, on his second and third points, is refer-
red to.

*Mc Kin le y , Justice, delivered the opinion of the court.—This is 
a writ of error to the judgment of the court of appeals for the eastern 

shore of Maryland, reversing the judgment of the Cecil county court. The 
defendant in error sued out and prosecuted a writ of attachment fieri facias
against the plaintiff in error, in said county court, upon a judgment pre-
viously obtained against the Elkton Bank of Maryland ; upon which the 
sheriff returned that he had attached goods and chattels, rights and credits 
of the president and directors of said Elkton Bank, in the hands of the plain-
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tiff in error, the sum of $500. Upon the trial of the cause, the following 
agreed case was submitted by the parties to the court for its judgment:

“It is agreed in this case, that in 1828, the United States instituted a 
suit against the Elkton Bank, in the circuit court of the United States, at the 
December term 1829, a verdict and judgment were rendered in said suit, in 
favor of the United States, for $21,200 ; on which judgment & fieri facias 
was issued at April term 1830, and returned nulla bona ; but it is admitted, 
that at the time, the said president and directors of the Elkton Bank had a 
large landed estate, which has been since sold, and applied to satisfy in part 
the said judgment; which landed estate, together with all other effects or 
property belonging to the bank, would not enable the bank to pay its debts, 
and that the same property and effects are not sufficient to pay the said debt 
due to the United States ; and it is admitted, that the bank was then unable 
to pay its debts. An appeal was prosecuted, but no appeal bond given ; 
and the judgment was affirmed in the supreme court, at the January term 
1832. At the April term 1830, of the circuit court, a bill in equity was filed 
against the said bank, at the suit of the United States; and Nathaniel Wil-
liams and John Glenn were appointed, by an order of court, receivers, with 
authority to take possession of the property of said bank, to dispose of the 
same, and to collect all debts due to it, as appears by the record marked 
exhibit A ; which receivers gave bond, on the 14th day of June 1830, and 
proceeded to excute their trust. The records marked exhibit A and exhibit 
B, herewith filed, are to be considered as part of this case stated. At Decem-
ber session 1829, application was made to the legislature of Maryland, by 
the several persons who were the acting president and directors of the said 
bank, for the act which was passed at that session, ch. 170 ; which, with all 
other acts *relating to said bank, are to be considered as part of this 
statement. A meeting of the stockholders convened on the 17th day L 
of May 1830, which was the third Monday of said month, but without the 
notice mentioned and required by the act incorporating the bank, and its 
supplements ; and at the said meeting, a majority of the stockholders ap-
pointed two trustees, in conformity with the provisions of said act, who 
declined accepting ; and no trustees have ever since been appointed, nor has 
there since been an annual or other meeting of the stockholders, or an elec-
tion of directors ; nor have there been any banking operations carried on by 
any persons professing to be the corporation of the Elkton Bank, since 
March 1829.

“ At September term 1828, the Elkton Bank obtained a judgment against 
George Beaston for the sum which is attached in this suit; which, at the 
time of issuing and service of /this attachment, had not been paid by Beaston. 
At April term 1830, the Farmers’ Bank of Delaware obtained, in Cecil 
county court, a judgment against the president and directors of the Elkton 
Bank for $5000, with interest from 9th December 1825, till paid, and costs ; 
and before the appointment and bonding of the receivers, as aforesaid, and 
on the 24th September 1830, upon that judgment, issued this attachment, 
and attached in the hands of said Beaston, the sum of $500 ; and after this 
attachment was issued and served, and after the affirmation of the judgment 
of the circuit court by the supreme court, attachment was issued by the 
United States, and the other proceedings had, as appears from the record 
marked B ; and Beaston has actually paid and satisfied to the United States
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the amount for which judgment of condemnation was rendered against him 
in the circuit court. It is admitted, that up to the time of the decision in 
the supreme court, the said receivers had never coliected or received, or by 
any process of law attempted to collect or receive, the said debt, attached 
in this case. The question for the opinion of the court is, whether the plain-
tiff can sustain the present attachment ?” Whereupon, the court rendered 
judgment in favor of the defendant; and upon an appeal taken by the 
plaintiff, the court of appeals reversed the judgment of the county court.

In the argument here, the counsel for the plaintiff in error made the 
following points: 1st, The Elkton Bank of Maryland is a person, within 
the meaning of the act of congress of the 3d of March 1797, giving priority 
of payment to the United States : 2d, By a proper construction of that act, 
* - the plaintiff in error, having paid to the *United States the amount

J which he owned to the Elkton Bank, is not liable to the defendant in 
error : 3d, The appointment of receivers by the circuit court, with power 
to take possession of the property of the bank, and to sell and dispose of 
the same, and to collect all debts due to it, was such an assignment of its 
property as to give the right of priority to the United States : 4th, The 
election of trustees, by the stockholders of the bank, under the act of 
the Maryland legislature, was also such an assignment of the property of the 
bank as to give the right of priority to the United States : and for these 
reasons, they contended, the judgment of the court of appeals ought to be 
reversed.

The counsel for the defendant in error resisted all the grounds assumed 
by the counsel for the plaintiff in error ; and insisted, that by a fair con-
struction of the fifth section of the act, and the former adjudications of this 
court, the priority therein provided for, did not attach to the fund belong-
ing to the Elkton Bank, in the hands of the plaintiff in error. The section 
referred to is in these words :

“ That when any revenue officer, or other person hereafter becoming 
indebted to the United States, by bond or otherwise, shall become insolvent, 
or where the estate of any deceased person, in the hands of executors or 
administrators, shall be insufficient to pay all the debts due from the deceased, 
the debt due to the United States shall be first satisfied ; and the priority 
hereby established shall be deemed to extend as well to cases in which 
a debtor, not having sufficient property to pay all his debts, shall make a 
voluntary assignment thereof, or in which the effects of an absconding, con-
cealed or absent debtor, shall be attached by process of law, as to cases in 
which an act of legal bankruptcy shall be committed.”

From the language employed in this section, and the construction given 
to it, from time to time, by this court, these rules are clearly established : 
1st, That no lien was created by the statute : 2d, The priority established 
can never attach while the debtor continues the owner and in the posses-
sion of the property, although he may be unable to pay all his debts : 3d, 
No evidence can be received of the insolvency of the debtor, until he has 
been divested of his property in one of the modes stated in the section : and 
4th, Whenever he is thus divested of his property, the person who becomes 
invested with the title, is thereby made a trustee for the United States, and 
* is bound to pay their debt first out of the proceeds of the debtor’s

J *property. United States v. Fisher, 2 Cranch 358 ; United States v.
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Hooe, 3 Ibid. 73 ; Prince v. Bartlett, 8 Ibid. 431 ; Conard v. Atlantic 
Insurance Company, 1 Pet. 439 ; Conard v. Nicoll, 4.Ibid. 308 ; Brent v. 
Bank of Washington, 10 Ibid. 596.

If the Elkton Bank of Maryland is not a person, within the meaning of 
the act, no law of congress was drawn in question in the court below; and 
consequently, the question of priority did not arise. That court having 
decided upon the legal effect of the several acts done by the circuit court 
of the United States; and also upon the legal effect of the election of trust 
ees by the stockholders of the bank, under the act of Maryland ; which 
several acts were relied upon, by the plaintiff in error, as being an assign-
ment of all the property of the bank, or as constituting an act equivalent to 
such an assignment ; the question, whether the bank is a person, within the 
meaning of the act of congress, was necessarily decided. It lies at the 
foundation of the whole proceeding ; and if we now decide, that the bank 
is not a person, within the meaning of the act, under the 25th section of 
the judiciary act of 1789, it will be our duty to dismiss the writ of error 
for want of jurisdiction. Inglee v. Coolidge, 2 Wheat. 363 ; Miller n . 
Nicholls, 4 Wheat. 311 ; Crowell n . Randell, and Shoemaker v. Randell, 10 
Pet. 368 ; McKinney n . Carroll, decided at the present term of this court. 
We must, therefore, inquire, whether the bank is a person, within the mean- 
of the act of congress.

All debtors to the United States, whatever their character, and by what-
ever mode bound, may be fairly included within the language used in the 
fifth section of the act of congress. And it is manifest, that congress 
intended to give priority of payment to the United States over all other credi- 
itors, in the cases stated therein. It, therefore, lies upon those who claim 
exemption from the operation of the statute, to show that they are not within 
its provisions. No authority has been adduced, to show, that a corporation 
may not, in the construction of statutes, be regarded as a natural person ; 
while, on the contrary, authorities have been cited, which show, that cor-
porations are to be deemed and considered as persons, when the circumstan-
ces in which they are placed, are identical with those of natural persons, 
expressly included in such statutes. As this statute has reference to the 
public good, it ought to be liberally construed. United States n . State 
Bank of North Carolina, 6 Pet. 29. As this question has been fully 
decided by this court, other authorities need not be cited.

*In the case of the United States v. Amedy, 11 Wheat. 392, 
which was a prosecution for destroying a vessel at sea, with intent to 
prejudice the underwriters, the Boston Insurance Company, the section of the 
statute under which he was prosecuted, subjected to the penalty of death, any 
person, being owner, or part-owner, who should burn, destroy, &c., any ship 
or vessel, with intent to prejudice any person or persons, that had under-
written, or should underwrite, any policy of insurance, &c. The court, in 
delivering the opinion, says : “Another question, not raised in the court 
below, has been raised here, and upon which, as it is vital to the prosecu-
tion, we feel ourselves called upon to express an opinion. It is, that a cor-
poration is not a person, within the meaning of the act of congress. If 
there had been any settled course of decisions on this subject, in criminal 
cases, we should certainly, in a prosecution of this nature, yield to such a con-
struction of the act. But there is no such course of decision. The mischief,
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intended to be reached by the statute, is the same whether it respects pri-
vate or corporate persons.” After citing 2 Inst. 736, and some other 
authorities, the opinion proceeds thus: “Finding, therefore, no authority 
at common law which overthrows the doctrime of Lord Coke , we do no 
think that we are entitled to engraft any such constructive exception upon 
the text of the statute.” This case, we think, is decisive of the question. 
And the fact, that the Elkton Bank cannot be brought within all the pre-
dicaments stated in the statute, proves nothing ; if it can be brought within 
any one or more of them. The record in this case abundantly proves, that 
a bank may become largely indebted to the United States, and not have 
property sufficient to pay all its debts. If to these facts were superadded 
the fact of a voluntary assignment by the bank, of all its property, in any 
mode authorized by law ; the right of the United States to priority would 
be clearly established.

This brings us to the consideration of the second point raised by the 
plaintiff in error. The agreed case shows that the attachment fieri facias, 
upon the judgment of the defendant in error, against the Elkton Bank, 
issued on the 24th day of September 1830 ; and attached in the hands of 
the plaintiff in error, the sum in controversy. The attachment in favor of 
the United States did not issue until the 8th day of July 1831. And the 
plaintiff in error, in answering the interrogatories propounded to him in that 
proceeding, stated, that in October, in the year 1830, an attachment, at the 
*1361 8U^ ^ie farmers’ *Bank of Delaware, against him, as garnishee of

J the Elkton Bank of Maryland, was served on him, returnable to 
Cecil county court, where said attachment was still depending. The money 
thus attached in the hands of the plaintiff in error, by legal process, before 
the issuing of the attachment in behalf of the United States, was bound 
for the debt for which it was legally attached, by a writ, which is in the 
nature of an execution ; and the right of a private creditor, thus acquired, 
could not be defeated by the process subsequently issued on the part of the 
United States. Prince v. Bartlett, 8 Cranch 431.

We are next to inquire into the legal effect of the appointment of 
receivers by the circuit court. Without deciding whether a circuit court 
of the United States has authority, in a case like this, to appoint receivers, 
with power to take possession of all the property of a debtoi’ of the United 
States; it is sufficient to say, in this case, that it does not appear that the 
power conferred on the receivers was ever executed ; and if it had been, it 
would not have been a transfex’ and possession of the property of the Elkton 
Bank, within the meaning of the act of congress ; and therefore, the priority 
could not have attached to the funds in their hands.

The only remaining question is, whether the election of trustees, by the 
stockholders of the Elkton Bank, under the statute of Maryland, was such 
an assignment of all the property of the bank, as would entitle the United 
States to priority of payment out of its funds. In the investigation of this 
branch of the subject, it is not necessary to inquire into the regularity of 
the election of the trustees. Suppose it to have been perfectly regular, in 
all respects, did it so operate as to divest the Elkton Bank of its property ? 
No one can be divested of his property, by any mode of conveyance, statu-
tory or otherwise, unless at the same time, and by the same conveyance, 
the grantee becomes invested with the title. As the trustees refused to
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accept the trust, none was created ; and the election thereby become 
inoperative and void, and the property remained in the bank. Brent v. 
Bank of Washington, 10 Pet. 611 ; Hunter n . United States, 5 Ibid. 173. 
The moment the transfer of property takes place, under the statute, the 
person taking it, whether by voluntary assignment or by operation of law, 
becomes bound to the United States for the faithful performance of the 
trust. Conard v. Atlantic Insurance Company, 1 Pet. 439. As the title 
to the property of the bank did not pass to the trustees, by virtue of the 
election, there was no fund *to which the priority of the United

• * 1*137States could attach ; there was no one authorized or bound to exe- L 
cute a trust under the statute ; therefore, no legal bar was opposed to the 
right of recovery and satisfaction of the debt due by the Elkton Bank to 
the defendant in error.

Upon the whole, it is the opinion of the court, there is no error in the 
judgment of the court of appeals.

Sto ry , Justice. (Dissenting.}—I dissent from so much of the opinion 
delivered by the court in this case, as decides that a corporation is a person, 
within the sense of the 5th section of the act of 1797, ch. 74. I have no 
doubt whatsoever, that in a legal and technical sense, a corporation is a 
person ; and that under that denomination, it may be included within the 
provisions of a statute, where the language and provisions and objects of 
the statute equally apply to corporations and to private persons. My dis-
sent is founded upon this ground, that neither the language nor the provisions 
of the 5th section of the act of 1797, ch. 74, are applicable to the case of 
corporations : but that they apply exclusively to private persons ; and can-
not, without violence to the words and the objects of that act, be strained 
so as to reach corporations. I think, that the persons intended by the act, 
are such persons only as may be brought within each of the predicaments 
stated in the act.

The language of the 5th section is, “ that where any revenue officer, or 
other person hereafter becoming indebted to the United States, by bond or 
otherwise, shall become insolvent, or where the estate of any deceased person, 
in the hands of executors or administrators, shall be insufficient to pay 
all the debts due from the deceased, the debt due to the United States shall 
be first satisfied ; and the priority hereby established, shall be deemed to 
extend as well to cases in which a debtor, not having sufficient property to 
pay all his debts, shall make a voluntary assignment thereof, or in which the 
effects of an absconding, concealed or absent debtor, shall be attached by 
process of law, as to cases in which an act of legal bankruptcy shall be 
committed.

Now, the statute, manifestly, in this provision, contemplates two classes 
of cases ; insolvency inter vivos • and insolvency upon the death of a debtor. 
It is plain, that the last class cannot have been intended to include corpora-
tions ; for if it were to be supposed, that they could be “ deceased debtors,’ 
yet by no reasonable use of language, can it be said, that they can have 
executors or administrators, *or estate in the hands of executors or 
administrators. The other class of cases is of insolvency inter vivos, 
What are these ? First, cases in which a debtor, not having sufficient 
property to pay all his debts, shall make a voluntary assignment thereof ;

12 Pet .—7 97



138 SUPREME COURT [Jan’y
Beaston v. Farmers’ Bank.

that is, of all his property. It certainly is practicable for a corporation to 
be in this predicament, if, by its charter and constitution, it is capable of 
making such a general assignment. But I must say, that independent 
of some special and positive law or provision in its charter to such an effect, 
I do exceedingly doubt, if any corporation, at least, without the express 
assent of all the corporators, can rightfully dispose of all its property, by 
such a general assignment, so as to render itself incapable in future of per-
forming any of its corporate functions. That would be to say, that a 
majority of a corporation had a right to extinguish the corporation, by its 
own will, and at its own pleasure. I doubt that right; at least, unless 
under very special circumstances. Secondly, cases of an absconding, con-
cealed or absent debtor. Now, it is plain, that in no just sense can a 
corporation be brought within the terms of this predicament. Thirdly, 
cases of legal bankruptcy. Such cases do not exist in relation to corpora-
tions. The general bankrupt laws of England have never been held to extend 
to corporations; neither have the general insolvent laws of the several 
states in this Union, where they exist, ever been extended to corporations. 
Now, my argument is this, and I wish to put it into the most precise and 
concise form ; that the fifth section of the act of 1797, ch. 74, was never 
intended to apply to any debtors or persons, who were not, and might not 
be within every one of the classes of predicaments above stated. Corpora-
tions cannot be within three out of the four predicaments above stated ; and 
therefore, I hold, that the legislature never could have intended to embrace 
them within the provisions of the section.

I dissent from the opinion upon this point, upon another and inde-
pendent ground ; and that is, that the opinion is wholly extra-judicial, and 
unauthorized by law. That the question was not made or decided in the 
court below ; and that unless it was so made and decided, it cannot be 
re-examined in this court. This is a writ of error, not to a circuit court of 
the United States, but to the highest court of a state ; and brought here for 
our revision, under the 25th section of the judiciary act of 1789, ch. 20. 
The section expressly declares, that upon such a writ of error “no other error 
shall be assigned, or regarded as a ground of reversal, in any such case as 
aforesaid, than such as appears on the face of the record, and immediately 

„„1 *respects the before-mentioned questions of the validity or construc-
J tion of the said constitution, treaties, statutes, commissions or authori-

ties in dispute.” The preceding part of the same question authorizes the writ 
of error, only when the decision of the state court has been against the 
validity or construction of the constitution, treaties, statutes, commissions 
or authorities stated in the section. So that it is manifest, and so has been 
the uniform course of this court, that no question, not made in the court 
below, on which its judgment ultimately turned, can be made, or is 
re-examinable, here. I have already said, that it is apparent upon this 
record, that no such point arose, or decision was made, in the court of 
appeals of Maryland ; and therefore, I cannot but consider the ’decision here 
pronounced upon it, as coram nonjudice; and in no just sense, obligatory 
upon us, or upon our successors.

I know that my brother, Mr. Justice Bar bo ur , held the same opinion as 
I do, on this question. His departure from the court, before the opinion
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in this case was pronounced, does not entitle me to speak further in his 
behalf.

Bal dw in , Justice, concurred with Mr. Justice Sto ry  in the opinion 
delivered by him; and with the majority of the court, in affirming the 
judgment of the court of appeals.

Mc Lea n , Justice, concurred with Mr. Justice Stor y .

Thi s  cause came on to be heard, on the transcript of the record from the 
court of appeals for the eastern shore of Maryland, and was argued by 
counsel: On consideration whereof, it is now here adjudged and ordered 
by this court, that the judgment of the said court of appeals in this cause 
be and the same is hereby affirmed, with costs.

*The Heirs of Nic ho la s  Wil son  v . The Lif e  and  Fire  Insu ra nc e [*140 
Compa ny  of  New  Yor k .

Practice.
In certain proceedings for the sale of property mortgaged, the widow and children of the deceased 

owner of the property were made defendants; the district court of Louisiana gave a judgment 
in favor of the plaintiffs ; the widow was entitled to her community in the property mort-
gaged, and had taken the property at the appraisement and estimation. The writ of error to 
the district court of Louisiana was issued in the name of “ the heirs of Nicholas Wilson,” 
without naming any person as plaintiff; the widow of Nicholas Wilson did not join in the 
writ of error. The writ of error was dismissed on the two grounds: that no person was 
named in it; and that the widow of Nicholas Wilson had not joined in it.

The rule of court is, that where there is a substantial defect in the appeal or writ of error, the 
objection may be taken at any time before the judgment; on the ground, that the case is not 
legally before the court, and that it has not jurisdiction to try it. Deneale v. Stump’s 
Executors, 8 Pet. 526 ; and Owings v. Kincannon, 7 Ibid. 399, cited.

Err or  to the District Court for the Eastern District of Louisiana.
Butlert for the defendants, moved to dismiss the writ of error. 1. Because 

no persons are named in the writ as plaintiffs ; but they are described, gen-
erally, as the Heirs of Nicholas Wilson. 2. That the widow of Nicholas 
Wilson, who is interested in the suit, did not join in the application for the 
writ of error.

The motion was opposed by Coxe and Webster.
Tan ey , Ch. J., delivered the opinion of the court.—The proceedings in 

this case were instituted in the district court for the eastern district of 
Louisiana, for the purpose of procuring the sale of certain property mort-
gaged by Nicholas Wilson, in his lifetime, to the Life and Fire Insurance 
Company of New York. The widow and children of the deceased Were 
made defendants in the petition, and the judgment in the district court was 
in favor of the plaintiffs. The widow, it appears, was entitled to her com-
munity *in the property mortgaged ; and had taken the property of. 
the deceased, as she had a right to do, at the appraisement and esti- 
mation.

The counsel for the defendant in error has moved to dismiss this case : 
1st, Because no persons are named as plaintiffs in the writ of error; but 
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