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RULES AND ORDERS

OF THE

SUPREME COURT OF THE UNITED STATES.

RULE No. 44.

When a printed argument shall be filed for one or both parties, the case
shall stand va the same footing as if there were an appearance by counsel.

18317.
Allotment of the Circuits.

There having been a chief Justlce and one associate justice of this court
appointed since its last session, it is ordered, that the following allotment be
made of the chief justice and the associate justices of the said supreme court,
among the cireuits, agreeable to the act of congress in such case made and
provided ; and that such allotment be entered on record, viz :

For the first Circuit, IIon Joseph Story.
second Circuit, Smith Thompson.
third Circuit, Henry Baldwin.
fourth Circuit, Roger B. Taney, Ch. Justice,
fifth Circuit, Philip P. Barbour.
sixth Circuit, James M. Wayne.
seventh Circuit, John McLean.




CASES DETERMINED

IN THE

SUPREME COURT OF THE UNITED STATES.

JANUARY TERM, 1837,

*Lrssee of Josepr MARLETT, Plaintiff in error, ». Josx SILK and
JoENn McDoNALD.

State decisions.

A tract of land, situated in that part of the state of Pennsylvania, which, by the compact with the
state of Virginia, of 1780, was acknowledged to be within the former state, was held under
the provisions of an act of assembly of Virginia, passed in 1779, by which actual bond fide
settlers, prior to 1778, were declared to be entitled to the land on which the settlement was
made, not exceeding four hundred acres; the settlement was made in 1772. On this tract,
in the year 1786, a survey was made, and returned into the land-office of Pennsylvania, and
a patent was granted for the same ; the title set up by the defendants in the ejectment was
derived from two land-warrants from the land-office of Pennsylvania, dated in 1773, nnder
which surveys were made in 1778, and on which patents were issued on the 9th of March 1782.
The compact confirms private property and rights existing previous to its date, under and
founded on, and recognised by, the laws of either state, falling within the other ; preference
being given to the elder or prior right; subject to the payment of the purchase-money required
by the laws of the state in which they might be, for such lands. Held, that the title derived
under the Virginia law of 1779, and afterwards perfected by the patent from Pennsylvania, in
1788, was a valid title and superior to that asserted under the warrants of 1773, and the patent
founded on them, and issued in 1782.

*The title derived under the act of the legislature of Virginia, of 1779, commenced in 1772, [*2
when the settlement was made ; and therefore, stands as a right, prior in its commence-
ment to that originating under the warrant of 1773. The question of the title between the
contending parties is not to be decided by the laws or decisions of either Penngylvania or Vir-
ginia, but by the compact of 1780.

The principles on which the case of Jackson . Chew, 12 Wheat. 163, are decided, are not affected
by the decisions of the court in this case. In the case of Jackson v. Chew, the court said, that
it adopted the state decisions, when applicable to the title of lands ; that was in a case the
decision of which depended on the laws of the state, and on their construction by the tribunals
of the state. In the case at bar, the question arises under, and is to be decided by, a compact
between two states, wheve the rule of decision is not tobe collected from the decisions of either
8tate, but is one of an international character.
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ErroR to the District Court for the Western District of Pennsylvania.
The plaintiff i error, a citizen of the state of Ohio, instituted an action of
ejectment against the defendants, at October term 1831, to recover a tract
of land situated in Allegheny county, Pennsylvania ; and the case was tried
before the district court for the western district of Pennsylvania, in October
1835. A verdict and judgment, under the charge of the court, were ren-
dered in favor of the defendants, and the plaintiff having taken exceptions
to the charge, prosecuted this writ of error.

The case, as stated in the opinion of this court, was as follows :—Thomas
Watson, under whom the plaintiff in error claimed, on the 25th of April
1780, obtained from certain commissioners of Virginia, a certificate, entitling
him to 400 acres of land, by virtue of an act of assembly of Virginia, passed
in May 1779 ; the fourth section of which, after reciting that great numbers
of people had scttled in the country upon the western waters, upon waste and
unappropriated land, for which they had been hitherto prevented from
suing out patents, or obtaining legal titles, &ec., enacted, “ that all persons
who, at any time before the first day of January, in the year 1773, have
really and bond fide settled themselves, or their families, or at his, or her, or
their charge, have settled others, upon any waste or unappropriated lands on
the said western waters, to which no other person hath any legal right or
claim, shall be allowed, for every family 400 acres of land, or such smaller
quantity as the party chooses to include in such settlement.” This certificate
*3 ] was granted in right of a *settlement which had been made by Watson,

in the year 1772. This evidence of right under Virginia, was sub-
sequently transferred to the land office of Pennsylvania (the land having,
under a compact between that state and Virginia, been ascertained to be
within the limits of Pennsylvania), and on the first of November 1786, a
sarvey of his claim was made and returned to the land-office of that state,
and a patent issued thereon by that state, in the year 1791, including the set-
tlement made in 1772, and including the land in controversy. The defend-
ants claimed under Edward Hand, who, by virtue of two land-warrants,
granted by Pennsylvania, one for 300 acres, dated 24th November 1773, the
other, for the same quantity, dated 27th November 1773, caused surveys to
be made on both, on the 21st January 1778, and on the 9th of March 1782,
obtained patents on both surveys, embracing the land in controversy.

Both Pennsylvania and Virginia having claimed the territory, of which
the land in controversy was a part, as being within their limits, the dispute
was finally adjusted by a compact made between them, which was ratified by
Virginia on the 23d of June 1780, with certain conditions annexed ; and
absolutely, by Pennsylvania, on the 23d of September 1780, with an accept-
ance of the conditions annexed by Virginia. The compact declared, ¢ that
the private property and rights of all persons acquired under, founded on,
or recognised by, the laws of either country, previous to the date hereof,
shall be secured and confirmed to them, although they should be found to
fall within the other ; and that in disputes thereon, preference shall be given
to the elder or prior right, whichever of the said states the same shall have
been acquired under ; such persons paying to the said states, in whose boun-
dary the same shall be included, the same purchase or consideration money,
which would have been due from them to the state under which they claimed
the right.”
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The case was presented to the court, on printed arguments, by Forward
and Zetterman, for the plaintiff in error; and by Ross, for the defendants.

It was contended for the plaintiff, that, in the construction given, the
district court had erred. The rights of the parties to this cause will turn
upon the construction that may be given to the compact for the settlement
of *boundaries, entered into between Virginia and Pennsylvania, _ %y
in the year 1780, and finally ratified in 1784. 2 Smith’s Laws
261 ; Sims’s Lessee v. Irvine, 3 Dall. 426. It was a condition of the com-
pact, that the private property and rights of all persons acquired under,
founded on, or recognised, by the laws of either country, previous to the
date hereof, be secured and confirmed to them, although they should be
found to fall within the other, and that in disputes thereon, preference shall
be given to the elder or prior right, whichever of the said states the same
shall have been acquired under; such persons paying to the states within
whose boundary their lands shall be included, the same purchase or con-
sideration moncy, which would have been due from them to the state under
which they claimed the right.”

Thomas Watson, in 1772, entered, with his family, on a tract of vacant
land, of which the land in dispute is a part; he continued to reside on and
cultivate the tract, until his death in 1806 ; he sold, from time to time,
parcels of this land ; and in the year 1790, transferred and conveyed part of
the tract, including his mansion-house and improvements. At the same time,
he removed to the piece now in dispute, where he built a house, commenced
4 new clearing, and resided uutil his death. His heirs, and those claiming
under them, continued the possession, until expelled by the sheriff, under a
writ habere facias possessionem, issued in 1830, pursuant to a judgment
obtained in the case of Brien v. Elliot (2 P. & W. 49). Whether Watson
entered on the lands originally, as a Virginia settler, did not appear. But
the land commissioners of that state being in his neighborhood, he appeared
before them, on the 25th of April 1780, and caused his claim to be entered
agreeable to the requisition of an act of assembly of Virginia, passed in
May 1779, § 8, 10. (Henning’s Statutes at Large, p. 42-3, 45-6.) After
the ratification of the compact, in 1784, his Virginia entry was transferred
to the land-office of Pennsylvania; and on the first of November 1786, a
survey of his claim was made, returned and accepted in the land-office, and
a patent issued in 1791. The amount of purchase-money paid by Watson
to the state of Pennsylvania, was the same that he would have paid to the
state of Virginia, had bis title been completed in that state.

The defendant gave in evidence three Virginia entries, dated in February
1780. Upon these entries, no surveys had ever been made, nor had the
inceptive equity, *which they are alleged to have conferred, been .
prosecuted in any way by the owners or holders thereof. It was not {
shown, that those entries described or called for the land in dispute; nor
did it appear in evidence, that tbe improvement, which, by the law of
Virginia, was made the basis of a Virginia entry, had ever been made.
Having no legal foundation, and being moreover abandoned, the defendant’s
Virginia entries are regarded as mere nullities, and undeserving of further
notice,

The defendant’s title rest upon warrants issued by the land-office of
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Pennsylvania, on the 24th of November 1773, surveyed in January 1778,
and patented the 9th of March 1782 ; and the important question is this,
whether, under the compact between Pennsylvania and Virginia, this title
is to be preferred to that of Watson, which, although perfected by a patent
from the government of Pennsylvania, was, in its inceptive state, recognised
by the state of Virginia. It is admitted by the court below, that if Watson
had waived his Virginia entry, and prosecuted his earlier settlement right
under Pennsylvania, there could be no doubt of the plaintiff’s right to
recover. ‘“Watson had it in his power to obtain a warrant from Penn-
sylvania, and to charge himself with interest from the date of his settle-
ment ; if he had done so, his survey, made under such warrant, would have
given him the preference ; but having his election, he chose to resort to a
Virginia entry in 1780, thereby asserting a different jurisdiction, &ec.” A
like concession is found in the opinion of the chief justice of the supreme
court of Pennsylvania. ¢“As an improver under Pennsylvania, Watson
might have appropriated the land in dispute, by a survey, in a reasonable
time.” 'This improvement was begun in the year 1760 (1772), “but as a
Pennsylvania settler, he had no survey at all.” (2 P. & W. 60.) Itis proper
to remark here, that in Pennsylvania, a right founded on a prior actul
settlement which has not been abandoned, is just as valid in law as a right
vested by a prior warrant or patent. ¢ Title by settiement and improve-
ment, is now as well established as any species of title in Pennsylvania;
and very often has been preferred to warrant, survey and patent.”” ZLessee
of Bonnet v. Devebaugh, 3 Binn. 175 5 Nicholls v. Lajferty, 3 Yeates 272 ;
Lessee of Llliot v. Bonnet, 3 Ibid. 287.

It is not even necessary to the validity of a settlement right, so long as
the settler remains in actual possession, that his boundaries be defined by
an official survey ; and if encroached upon, or expelled from his possession,
. he may recover in ejectment. Davis v. *HKeefer, 4 Binn. 161, and

! Gilday v. Watson, 2 S. & R. 410. The only difficulty is, that with-
out a survey, the claim of the settler is so indefinite, that an action cannot
be supported, by reason of the uncertainty of the land to be recovered.
But in the first place, it cannot be denied, that the land on which a man has
built a house, and that also which has been cultivated and inclosed by him,
may be ascertained with absolute certainty. Neither do we think it can be
denied, that in the case now under consideration, the claim of the settler
may be reduced to certainty, because it is bounded by the lines of adjoining
surveys. So likewise may a claim by a settlement be precisely ascertained,
when the settler has defined his limits by an unofficial survey, marked on
the ground, and made known to the neighborhood: TriLeaman, Ch. J., in
Luck v. Duff, 6 S & R. 191. The holder of a later warrant is not per-
mitted to encroach upon a prior settler, and cut off land adjacent to his
improvement, under the pretext that there is surplus land, and that the
settler can fill his claim in another direction. Such encroachment was held
unlawful, although made in 1814, upon a settlement which commenced in
1775, and upon which no legal survey had ever been made: Blair v.
McKee, 6 S. & R. 193 ; and the same principle is recognised in Creek
v. Moon, 7 Ibid. 330, 335.

These cases show how settlement-rights have been appreciated in Penn-
sylvania. They demonstrate not only that Watson, by waiving his Virginia
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entry, and obtaining a warrant and patent under Pennsylvania, might have
held the lands against the patents of the defendants, but that by waiving
his Virginia entry, he might have held it under his actual settlement alone.
Had a controversy arisen in a Pennsylvania court, between Watson and
Hand, prior to the ratification of the compact in 1784, Watson’s scttlement-
right would have been adjudged, without hesitation, to be valid ; and [Tand’s
title would have been treated as a nullity. The fact, if true, that Watson
originally settled under what he supposed to be the rightful jurisdiction of
Virginia, or that he had acknowledged her jurisdiction, by appearing before
her land-commissioners, and procuring an entry of his land, would not have
impaired, or in the least affected the merits of his settlement-title. Penn-
sylvania always favored and encouraged actunal scttlements, and they were
sanctioned and held sacred, without any inquiry as to the opinion which the
settlers might have entertained upon the abstruse and doubtful question
“of state jurisdiction. Had Pennsylvania receded from the contest, ..
and yielded to Virginia, without any compact, the territory which 3
included the land in dispute, Watson’s title would have been unquestionable.
For although it may be true, that before the passage of the Virginia act of
May 1779, the land in dispute might have been entered and patented under
that state, by any person, notwithstanding a prior settlement by another ;
and although the same act of assembly of 1779 may “apply only to con-
troversies between mere settlers ;” yet the fourth section of that act enacts,
“that all persons who, at any time before the first day of January 1775,
have really and bond fide settled themselves and their families upon any
waste lands on the said western waters, to which no other person hath any
legal right, a claim shall be allowed for every family so settled, of 400 acres
of land ;" and as Watson had really and bond fide settled himself, with his
family, on the lands in dispute, in 1772 ; was residing on it as a bond fide
settler, in January 1778, and May 1779, he was, therefore, entitled, as a
settler, to the protection of the act, until a superior title by settlement,
warrant or patent, under Virginia, should appear against him. No such
superior title has been shown to have existed in General Hand ; and as
against him, Watson’s title, in a Virginia court, would have been valid and
undeniable. How then does it happen, that this title, which in the absence
of the compact would have prevailed, without difficulty, in the courts of
either state, is, under and by the compact, rendered worthless? The reason
assigned by the court below for this strange result is, that Watson, instead
fJf obtaining a warrant from Pennsylvania, has lost his preference, by resort-
ng to his Virginia entry, and thereby asserting a different jurisdiction.
Had the compact been less careful in saving and preserving the rights
of property originating under the respective governments, than we find it
to be; had the claimants under Virginia been thrown upon the courtesy or
compassion of Pennsylvania, without a guarantee or stipulation in their
behalf ; it might be very properly urged, that a party who persisted in
holding on to his bad title, because it was the cheapest, should not have the
beneﬁt of a good one, which he had thereby repudiated. But the compact
13 not silent on the subject of Virginia claimants. Their rights are anxiously
guarded by clauses which would seem to exclude the possibility of their
being cither postponed or frittered away by any effort of construction. _
“The private property and rights of all persons acquired under or *re- |
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cognised by the laws of either country, are saved and confirmed to them,
although they should fall within the other ; and preference shall be given
to the elder or prior right, whichever of the said states the same shall have
been acquired under, such person paying the same purchase-money which
would have been due to the state under which they claimed the right.”
The reasoning of the court below is repugnant, not only to the sense and
spirit of the above provision in the compaet, but is flatly opposed to its
words. If Watson could not, without disadvantage or peril, obtain a patent
upon his settlement and Virginia entry, on paying the price originally due
to Virginia ; then the stipulation which proposed to set forth the terms
upon which all his rights should be saved, was a mere decoy or trap. The
injustice of this exposition is not limited to settlers under Virginia ; it would
be equally fatal to the claim founded upon warrants and surveys under that
state. The right to perfect such title by a patent from Peansylvania, on
payment of the Virginia price of the land, if not already paid, rests npon a
footing neither broader nor more safe, than that of the settler with a Vir-
ginia entry. The rights of both are secured by the same words ; and if the
non-payment of the Pennsylvania price of the land, with interest from the
origin of the title, is a fatal delinquency in the one case, it must be equally
50 in the other; and the consequence must necessarily be, that the holder
of a Virginia title, of any description, which has been completed by a patent
from Pennsylvania, on paying the same purchase or consideration money,
which would have been due from him to Virginia, must fail, in a conflict
with a Pennsylvania title ; although the Pennsylvania title be not the elder
or prior right. These considerations show that the construction given to the
compact, by the court below, is hostile to its terms ; and would be, if carried
out in practice, disreputable to Pennsylvania.

The titles of Watson and Hand constituted one of the subjects of con.
troversy, in the case of Brien v. Eiliot, 2 P. & W. 49. In that case, the
court was equally divided ; and the opinion which appears in the printed
report would not, aside of its intrinsic merits, be entitled to any weight, in
an inferior court of the state in which it was pronounced ; much less will it
be regarded here as conveying the views of the supreme court of Pennsyl-
vania upon the question under consideration, as, under the law of Penn-
sylvania, one verdict and judgment are not conclusive ; and it is perhaps
1 due *to the learned chief justice, to remark, in conclusion, that his
! opinion may have been influenced by an unfortunate misconception
of the facts of the case. Ile supposed the title of Hand to have originated
in a location bearing date the 3d April 1768, three years before the settle-
ment of Watson. But the commencement of Hand’s title was the warrant
of 1778, above referred to. No location was given in evidence by either
party, applicable to this land. But even if it were so regarded, the con-
struction given by that court, to the compact with Virginia, although
regarded with all proper deference, would not be adopted by this court, as
a matter of course. The possibility, if not the certainty, of a differcnt and
opposite construction prevailing in the courts of Virginia, makes it both
proper and necessary, that the true meaning of the compact should be
sought for and declared by this court, unfettered by the opinions of others,
It is found, in its terms, to recognise and save every description of right.
The high contracting parties designed that the benetfits secured by it to the
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claimants under both governments, should be equal and reciprocal ; and
that their titles should have, respectively, all the advantage and efficacy that
could be derived under the laws of either. This is so plain, as never to have
been questioned or doubted, in any case arising under the compact. In the
case of Brien v. Hlliot, 2 P. & W. 60-61, it is premised, as the basis of the
argument of Chief Justice GiBsoN, an argument which conducted him to a
conclusion directly opposite to the premises from which it was drawn. His
language is as follows : “ Whatever may have been the case, originally, the
titles of both ‘states’ were, as regards the question of priority, put, by the
corapact, exactly on a footing, and are, by a fair construction, to be treated
as if they had always been so. Unless they were considered to have been,
in relation to each other, valid co-existent rights from the beginning,
as far as regards jurisdiction, how could there be any comparison as to
dates ?”

The very basis of the compact is an admission that the jurisdiction shall
be taken to have been in common, and that claimants under the one state
shall be entitled to the same protection against claimants under the other,
“that they would be entitled to between themselves.” Upon this construc-
tion of the compact, it would seem necessarily to follow, that Watson, in a
contest with Hand, who claimed under Pennsylvania warrants, would be en-
titled to all the advantages of a Pennsylvania settler, and must, of course,
prevail. But this natural inference was rejected by the learned chief justice ;
*and instead of allowing to Watson’s improvement the merit to
which, under his own proposition, it was entitled, he treats it as a
mere Virginia settlement, giving no color of title till 1779 ; and then, by
transmitting Hand’s Pennsylvania warrants into Virginia warrants, he dis-
covers, that they are the ‘“elder or prior title.” With all possible respect for
the learned chief justice, we must be allowed to say, that in this instance,
the use made of his own construction of the compact is most inapt and
injurious. It is not true, that as against Pennsylvania warrants, Watson
had no color of title, prior to 1779 ; as against those warrants, his title under
the laws of Virginia, was valid from the date of his settlement. But the
lcarned judge supposed, that by the compact, Hand’s Pennsylvania warrants
were converted into Virginia warrants ; and that the rule applied in the
case of Jones v. Williams, 1 Wash, 231, which was a conflict between Vir-
ginia claimants, unaffected by the compact, was decisive of the present case.
We contend, however, that if, under the compact, a Pennsylvania warrant
is clothed with the merit and efficacy of a Virginia warrant, a Virginia set-
tlement is also invested with all the attributes and advantages of a DPena-
sylvania settlement. This is not only the clear import of the compact, but
it is adopted by the learned chief justice himself ; and it is only by denying
to his own rule, the reciprocity secured by the compact, and dictated by
every principle of reason and equity, that Watson’s title can be rendered
doubtful.

The learned chief justice says, that Virginia “having recognised the
grants of another state as being equally valid as her own, it is fair to say,
she recognised them as being attended with all the incidents of her own,
against which, it appears by her own court, the doctrine of priority by rela-
tion never prevailed.” This reasoning of the learned chief justice may b
very pertinent and true, but if it be so, then it must follow, that Pennsy |
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vania also having recognised the rights of all persons acquired under, founded
on, or recognised by, the laws of Virginia, as being equally valid as her
own ; it is fair to say, she recognised them as being attended with all
the incidents of her own : consequently, that Watson’s settlement is, in the
compact, recognised by her, as equally valid as a Pennsylvania settlement.
This is plain reasoning, and a fair exposition of the compact. The error
of the learned judge is in applying it to the claims originating under
Pennsylvania, while he denies its application to claims originating
under Virginia.

*Keeping in view the application of the compact, as made by the
learned judge, to the case of a Pennsylvania warrant in conflict with
a Virginia settlement, it may be inquired, what would be the fate of a Vir-
ginia warrant, dated in 1773, in conflict with a Pennsylvania settlement
originating in 1772 ? The reasoning of the learned judge requires the post-
ponement of the Virginia title in this case also ; and thus, while a Pennsyl-
vania warrant is made to prevail against a prior Virginia settlement, a
Pennsylvania settlement will prevail against a Virginia warrant. Further,
it has been shown, that such settlement is, by the laws of Pennsylvania,
a perfectly valid title, from its commencement, and cannot be overreached
or affected by a later warrant, and survey and patent. Such being the case,
the argument of the learned judge would give to a settler under Pennsyl-
vania, who may have entered in that character, upon Watson’s tract, in
1778, an older and better title than Watson’s ; and had such settler been
removed by an action of ejectment, at the suit of Watson, defore the com-
pact, he (like a Pennsylvania warrantee or patentee, removed in the same
manner) might, after the compact, have re-entered upon Watson and turned
him out by action of ejectment. Proving thereby, that the law and the
rights of the parties were one way defore the compact, and another way
after the compact. The learned chief justice appears to have foreseen this
result of his reasoning, and he has accordingly provided for it, by asserting
(2 P. & W. 61), that “the power of the two states to regulate questions of
title to the soil, even at the expense of rights previously vested under either,
is not now to be questioned ; the compact is necessarily founded on an
assumption of it. Here was no constitutional limitation on either side, and
the parties, acting in the capacity of sovereigns, were fettered by no rule
but their sense of expediency and justice. The consideration was the com-
promise of an international dispute ; and the individuals whose titles were
jeoparded, had no right to call on the state under which they held, to assert
their rights to the soil.” This is dealing very plainly with the compact, and
with titles claiming its protection. The fact that Watson had a vested
right, prior to the date of the compact, which might have been maintained,
under either government, against the warrants and surveys of Hand, has
been clearly demonstrated ; and the fact, that by the judgment of the sup-
reme court of Pennsylvania, the compact, which expressly guarantied his
right, has been made the instrument of its destruction, is equally certain.
*12] A'labent intention thich the compact expressly *repels, by the declar-

ation of a contrary intention, is finally imputed to it ; and as Virginia
bad the power of annihilating the vested rights of claimants to whom ber
faith was pledged, it is insinuated, that she has actually done it. If such
be not the meaning of the learned judge, then his language is inapplicabic
8
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and out of place. We insist, that this implied imputation upon the faith and
honor of Virginia, rests on nothing better than mere assumption ; that
it is disclaimed by her, in express terms, and repudiated by the confirming
act of Pennsylvania, cited by the learned judge, in support of his opinion
referred to. ‘ Although the conditions annexed by the legislature of Vir-
ginia to the ratification of the boundary line agreed to by the commissioners
of Pennsylvania, Virginia and Maryland, may seem to countenance some
unwarrantable claim which may be made under Virginia, in consequence of
pretended purchases or settlements pending the controversy ; yet this state
does agree to the condition proposed by the state of Virginia,” &c. Sims’s
Lessee v. Irvine, 8 Dall. 426. Such was the understanding of the legis-
lature of Pennsylvania ; and like every other document emanating from the
government of either state, respecting their controversy about limits, their
desire to save and protect every description of private right, is a fact
beyond cavil ; and when it is recollected, that neither state proposed to
compromise or touch any rights of soil previously vested in individuals ;
that the controversy was carefully restricted to the adjustment of bound-
aries, and that it terminated in an explicit, recorded disclaimer of any
purpose to unsettle or jeopard private rights ; a construction of the compact
which displaces a pre-existing valid title, by one that is proved to have
been comparatively worthless, is a violation of its terms, and a palpable
breach of the public faith.

The learned chief justice remarks (2 P. & W. 62), that the confirming
act of Pennsylvania was doubtless an agreement to close with Virginia on
her own terms, and to encounter the danger of fraud and imposition of sur-
reptitious titles which these terms rendered more imminent ; not to waive
all scrutiny, and submit to fraud and imposition when it might be detected.
If, by this language, a suggestion is intended to be conveyed, that Wat-
son’s title is liable to the imputation of fraud, or that the case before the
supreme court of Pennsylvania involved any question as to his Virginia
entry having been fraudulently obtained ; then the case was totally mis
conceived by the learned chief justice. For 1t was neither proved nor
pretended, that Watson’s title was *surreptitious or fraudulent. If (%13
the learned chief justice intended to express a truism which no one ' °°
ever disputed, and to take the risk of its being adopted by others, as a
proper and the only basis of his conclusion ; then his language was inapplic-
able to the case.

The cases of Smith v. Brown, 1 Yeates 516, and Hyde’s Lessee v. Tor-
rence, 2 Ibid. 440, referred to by the learned chief justice, afford no coun-
tenance whatever to his opinion. In the case of Smith v. Brown, the
plaintiff claimed under Pennsylvania, by a title originating in an actual
settlement, which commenced 1mn 1769. The defendant claimed under a
Virginia entry, reciting a settlement commenced in 1770, but which was
not proved on the trial. It was decided, that the recital of the settlement
in the Virginia entry, was not conclusive as against the Pennsylvania
claimant. In that case, the general rule of the compact is aflirmed, viz.,
that there can be no reason for making a distinction between settlers under
Virginia and Pennsylvania. 1 Yeates 517. In the case of Hyde's Lessee v.
Torrence, 2 1bid. 440, 442, the court reiterated the principle decided in the
case of Smith v. Brown. In both cases, however, the question whetha
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prior settlements had been made under Virginia, was regarded by the counsel
and court as material, if not vital : and in this respect they are authorities
in favor of Watson’s title.

Ross, for the defendants, argued :—A preliminary question arises,
whether the decision of the supreme court of Pennsylvania, in this very
controvery, must not be deemed conclusive. An attempt may be made to
break its force, by asserting that the judges were divided on the point now
brought up. Where is the evidence of such division? A great number of
points—some of them of little importance—were discussed on that cccasion;
and a difference of opinion, upon any one of them, would lead to the brief
memorandum of dissent made by the reporter. But aside from this con-
sideration, is it not enongh, that in the state courts of Pennsylvania, this
controversy, relating to a tract of land within her boundaries, would be con-
sidered as closed? In 12 Wheat. 167, Mr. Justice THoMPsoN, delivering
the opinion of the supreme court of the United States, says, ¢ this court
adopts the state decisions,” because they settle the law applicable to the
case ; and the reasons assigned for this course apply as well to rules of con-
struction growing out of the common law, as the statute law of the state,
when *applied to the title of lands. And such a course is indispen-
sable, in order to preserve uniformity ; otherwise, the peculiar con-
stitution of the judicial tribunals of the states of the United States would be
productive of the greatest mischief and confusion.” The civil jurisdiction
of the federal tribunals was conferred, in order to secure to the foreigner,
or to the citizen of another state, an impartial hearing ; and the institution
is perverted, when litigation may there be renewed, long after it had becn
put an end to, as between citizens of the state whose soil is the subject of
controversy.

Supposing, however, the opinion of the supreme court of Pennsylvania
to he open to criticism and reversal, can it be successfully assailed? Pre-
vious to the act passed by the legislature of Virginia, in 1779, a title to waste
lands in that state could not be acquired by improvement. < Before that
time, those lands might have been entered and patented, notwithstanding
prior settlements by others ; and even this act, which considers settlers enti-
tled to some compensation for the risk they had run, allows them a prefer-
ence only to such settlements as at that time were waste and unappropriated.
As to the priority of settlement, it might still remain a question between
persons, both of whom claim under the same sort of title ; but the law of
1779 does not set up rights of this sort, so as to defeat those legally acquired
under warrants ; it applies to controversies between mere settlers.” Such
are the words of the president of her court of appeals, in delivering its opin-
ion in Jones v. Williams, 1 Wash. (Va.) 231. It is said, however, that this
is predicated of prior appropriations under grants by Virginia, and not those
of Pennsylvania, which were disregarded before the period of the compact :
be it so. But whatever may have been the case originally, the titles under
both were, as regards the question of priority, put, by the compact, exactly
on a footing ; and are, by fair construction of it, to be treated as if they had
always been so. Unless they were considered to have been, in relation to
each other, valid co-existent rights, from the beginning, so far as regards
jurisdiction, how could there be any compnrison as to dates? Ihe ver)
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basis of the compact is an admission, that the jurisdiction shall be taken tc
have been in cominon ; and that claimants under the one state shall be enti-
tled to the same protection against claimants under the other, that they
would be entitled to between themselves. If, then, the plaintiff’s title under
Pennsylvania *was perfected, before Watson had even color of title, _
by the laws of Virginia, will an ex post facto law, which, it is con- L
ceded, would not give him his title by relation, against a prior grantee of
Virginia, be more efficient against a grantee of Pennsylvania ? It is an nnfair
construction, to say, that a Virginia title shall be judged of, as it happened
to stand by the laws of that state at the time of the compact. If the actual
origin of a title under either state be the earlier, it is not to be overreached
by a law of the other, assigning to the opposing title a fictitious origin, by
the doctrine of relation. Granting, Virginia might lawfully declare that an
unauthorized improvement should be taken to have vested title from its
inception, against herself, yet having recognized the grants of another
state as being equally valid as her own; it is fair to say, she recognised
them as being attended with all the incidents of her own, against which, it
appears by the judgment of her own court, the doctrine of priority by rcla-
tion never prevailed. Neither is the power of the two states to regulate
questions of title to the soil, even at the expense of rights previously vested
under either, now to be questioned ; the compact is necessarily founded in
an assumption of it. There was no constitutional limitation on either side ;
and the parties, acting in the capacity of sovereigns, were {cttered by no
rule but their sense of expediency and justice. The consideration was the
compromise of an international dispute; and the individuals whose titles
were jeoparded, had no right to call on the state from which they held, to
assert their rights to the soil.

In the act of ratification by Pennsylvania, it was resolved, **That
although the conditions annexed by the legislature of Virginia to the ratifi-
cation of the boundary line agreed to by the commissioners of Pennsylvania
and Virginia, on the 31st of August 1779, may tend to countenance some
unwarrantable claims which may be made under the state of Virginia, in
consequence of pretended purchases or settlements pending the controversy,
yet this state (Pennsylvania), determining to give to the world the most
unequivocal proof of its desire to promote peace and harmony with a sister
state, 8o necessary in this great contest wirh the common enemy, does agree
to the conditions proposed by the state of Virginia, in its resolves of the
31st of June last.” And this was, at one time, supposed to be a waiver of
objection to any Virginia title that should be certified. It was, doubtless,
an agreement to close with Virginia on her own terms, and to encounter the
danger of fraud and imposition of surreptitious titles, which those (%16
terms rendered more imminent ; not to waive all scrutiny and sub-
mit to fraud and hmposition, where it might be detected. Such a construe-
tion would, in all cases, have made the certificate conclusive evidence of the
facts stated in it ; which it was held, in Smith v. Brown, 1 Yeates 516, and
the ZLessee of Hyde v. Torrence, 2 Ibid. 445, not to be. In the latter, it
was declared, that a Pennsylvania claimant may show fraud, mistake or
trust ; or that the Virginia claimant was not in the country, before the 1st
of January 1778—the point of time limited for the commencement of his
settlement.

*15
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The following in a true history of the whole controversy: 1779,
August 31 : Compact between Virginia and I’ennsylvania entered into.
1780, June 23 : Ratified by Virginia, with conditions annexed. 1780, Sep-
tember 23 : Ratified by Pennsylvania, absolutely ; with acceptance of the
annexed condition. The compact was closed, and took effect on the 23d of
September 1780. Both titles were then conclusively settled. The states
might compensate losers ; but could not alter the right.

At that epoch, the title of Gen. Iand stood thus: Warrant in name of
Edward Hand for 300 acres, dated the 24th of November 1773, surveyed
the 21st of January 1778, 389 acres. Warrant in the name of John Elder
for 800 acres, dated the 27th of November 1778, surveyed the 21st of Jan-
nary 1778, 8371 acres. Three Virginia certificates for 400 acres each, in
right of these settlements, made in 1770. All regularly entered witb the
Virginia surveyor, and transcribed in his entry-book. The title of all his
lands in that disputed region was effectually protected against both states.
When the compact was finally closed, Gen. Hand, on the faith of it, had all
his surveys returned into the land-office and accepted. The purchase-money
and surveying and office-fees paid, exceeding (on the two tracts), $260 ;
and on the yth of March 1782, patents issued on both surveys, and actual
possession of both tracts by his tenants occupying the land. At this period
of time, there was no caveat by Watson, nor any other person; there was
no dispute, no complaint,

#17 ] *Thomas Watson, in 1780, April 25th, obtained a Virginia certifi-

cate, for 400 acres, in right of his settiement made in the year
1772. His cabin and improvements were distant half a mile from the near-
est part of any of Hand’s surveys. No lines run or marked ; no request
made, after the compact, to the surveyor in Pennsylavnia to inclose his
claim, until the 1st of November 1786, when he caused a survey to be made
and returned to the land-office. But it was here found to interfere with
the patented surveys of other persons, and returned to him to be corrected;
on the 17th of March 1791, he presented the corrected re-survey, and
obtained a patent for 273 acres, ““corrected and altered agreeably to a
request of the surveyor-general.” [Hand’s patent was dated the 9th of
March 1782. That such proceeding in Pennsylvania was illegal and void,
see 13 8. & R. 23.] On this false suggestion, he obtained his patent, which
is now the basis of the plaintiff’s title. Ile then sold all the survey, out-
side of Hand’s land, and removed from his house and imrrovement. and
took possession of the cabin and land now in dispute. Soon afterwards,
West Elliot set up a claim to these forty-seven acres, and gave notice that
he would prosecute a suit against Watson, unless he would give up the land
to him,

In the autumn of 1794, Gen. Hand came with the army to Pittsburgh,
and went out to visit his lands. Soon after his return to town, he and
Watson came to the house of Gen. Gibson, where they stated, that Hand
had agreed to protect Watson against Elliot, and let him hold the forty-
seven acres, for his lifetime, he (Watson) paying yearly a bushel of Indian
corn ; and desired Gibson to defend him, and get counsel for him when
necessary. To this, Watson agreed, and several times afterwards, called on
Gibson to explain the threats used by Elliot, but Gibson encouraged him
to persevere and hold on. He did continue on the land during his life. Nor
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is it known, that he at any time expressed any dissatisfaction at this arrange-
ment. After his death, speculators purchased the supposed rights of his
children, and employed counsel to bring and prosecute suits to recover
these forty seven acres, which are now the subject of controversy.

Gen. Hand’s titles under Pennsylvania and Virginia are clearly the
cldest, and under the compact, must prevail.

It is an unalterable regulation, founded in equity, to preserve the honor
and good faith of both states so far as possible ; each had *made
grants for the same lands ; let the good old rule prevail «“prior in
tempore, potior est in jure.” Watson was culpably negligent ; he never
indicated his claim or boundary, until he made an erroneous survey, the s
of November 1786, four years after Hand’s patents had been issued ; five
years afterwards, he sends an amended survey to the office, falsely pretend
ing he had corrected his errors and thrown out the interfering patented
lands. This trick would, of itself, postpone and preclude him, and all
claiming under him, for ever, from sustaining any suit in a court of justicc.
Besides this, he surrendered to Gen. Hand all his claim to the premises, for
a life-estate, which he enjoyed and with which he was satisfied so long as
he lived ; and the plaintiffs, for a trifle, have bought up the claim that he
had ceased to assert and was too honest to revive.

Hand’s lands were patented the 9th of March 1782 ; Watson’s the !7th
of March 1791, nine years afterwards. Watson’s assignees being now plain-
tiffs, and holding under the junior grant, cannot maintain an ejectment,
or recover in a court of the United States against the eldest patent. More
especially. must Watson’s patent fail, when a solemn compact has estab-
lished the relative efficacy of each, and expressly stipulated that all conflict-
ing titles in the disputed territory shall, without exception, be governed by
this rule. A survey breaking into and including patented land, is void ;
was always illegal and inoperative, in Pennsylvania. 13 S. & R. 23.

Upon the whole, therefore, of this record, the defendants in error sub-
mit, with great confidence, that the judgment of the district court of the
United States will be affirmed, with costs.

r«1q
(&1 6

BarBour, Justice, delivered the opinion of the court.—This is a writ
of error to the district court of the United States, for the western district of
Pennsylvania, in an action of ejectment, in which the plaintiff in error was
plaintiff in the court below ; and in which judgment was given for the
defendant in that court. It comes up upon two bills of exception, taken
by the plaintiff in error to the opinion of the court, at the trial ; the one,
in relation to the admission of certain evidence which he alleges to have
been improperly received ; the other, to the ruling of the court, upon sev-
cral points of law, in its charge to the jury. We think it unnecessary to
discuss any of these points but one, *which we consider decisive of
the case. And that is the relative priority of the respective rights
under which the parties claim.

The facts of the case are these : Thomas Watson, under whom the plain-
Uit in error claims, on the 25th of April 1780, obtained from certain com-
missioners of Virginia, a certificate entitling him to 400 acres of land, by
virtue of an act of the assembly of Virginia, passed in May 1779 ; the fourth
section of which, after reciting that great numbers of people have settled in
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the eountry, upon the western waters, upon waste and unappropriated lands,
for which they have been hitherto prevented from suing out patents, or
obtaining legal titles, &c., enacts, *“ that all persons, who, at any time before
the first day of January, in the year 1778, have really and bond fide settled
themselves, or their families, or at his, her or their charges, have settled
others, upon any waste or unappropriated lands on the said western waters,
to which no other person has any legal right or claim, shall be allowed, for
every family so settled, 400 acres of land, or such smaller quantity as the
party chooses to include in such settlement.” This certificate was granted in
right of a settlement which had been made by Watson, in the year 1772.
His evidence of right under Virginia was subsequently transferred to the
land-oftice of Pennsylvania (the land having, under a compact between that
state and Virginia, hereafter more particularly noticed, been ascertained to
be within the limits of Pennsylvania), and on the first of November 1786,
a survey of his claim was made and returned to the land-office of the latte:
state, and a patent issued thereon, by that state, in the year 1791, including
his settlement made in 1772, and including the land in controversy.

The defendants claim under Edward Hand, who, by virtue of two land-
warrants, granted by Pennsylvania, the one for 800 acres, dated the 24th of
November 1773, the other, for the same quantity, dated the 27th of Novem-
ber 1778 ; caused surveys to be made on both, on the 21st of January 1778 ;
and on the 9th of March 1782, obtained patents on both surveys, embracing
the land in controversy.

Both Pennsylvania and Virginia having claimed the territory, of which
the land in controversy is a part, as being within their limits, the dispute
was finallv adjusted by a compact made between them, which was ratified
by Virginia on the 23d of June 1780, with certain conditions annexed ; and
. absolutely, by Pennsylvania, on the 23d *of September 1780, with an
1 acceptance of the conditions annexed by Virginia. That compact,
inter alia, contains the following stipulation: ¢“That the private property
and rights of all persons, acquired under, founded on, or recognised by, the
laws of either country, previous to the date thereof, be secured and con-
firmed to them, although they should be found to fall within the other, and
that in disputes thereon, preference shall be given to the elder or prior right,
whichever of the states the same shall have been acquired under ; such per
sons paying to the states in whose boundary their land shall be included,
the same purchase or consideration money, which would have been due from
them to the state under which they claimed the right.”

The rights of the parties must be decided by the true construction of
this stipulation, as applied to the foregoing facts of the case. What is that
construction ? In the first place, it is declared, that the property and rights
of all persons, acquired under, founded on, or recognised by, the laws of
either country, previous to the date of the compact (that is, the year 1730),
shall be secured and confirmed to them, The act of Virginia of May 1779,
before cited, is, in point of chronology, previous to the date of the compact.
Is not the settlement of Watson, made in 1772, recognised by the act ? It is,
in explicit terms, because the act makes an allowance of 400 acres of land to
all those who shall have bond fide made a settlement on waste and unappro-
priated land, before the first of January 1778 ; and it has been seen, that
W atson’s settlement was made in 1772. What was the motive which induced
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the legislature of Virginia to make this allowance? We find it declared, in
the preamble to the fourth section of the act of May 1779 : it was, that per-
sons who had made settlements, had been prevented from suing out patents,
or obtaining legal titles, by the king of Great Britain’s proclamations, or
instructions to his governors, or by the then late change of government, and
the then present war having delayed, until that time, the opening of a land-
office, and the establishment of any certain terms for granting lands. And
what was the consideration, we do not mean pecuniary, but valuable, on
which the allowance was founded ? The same preamble informs us, that it
consisted in the justice of making some compensation for the charge and
risk which the settlers had incurred in making their settlements. It is ap-
parent, then, that the legislature did not pass the law in *question as
making a donation, but as allowing a reasonable compensation, for
something of value, on the part of settlers ; not of money, indeed, paid into
the coffers of the state, but of charge and risk incurred by the settlers. We
think, then, that the allowance, thus made, is, in the language of the com-
pact, a right recognised by the law of Virginia, previous to the date of that
compact. Considering it as thus recognised, and consequently, as secured
and confirmed, we come now, in the order of the argument, to the other part
of the stipulation aforesaid ; which declares, that in disputes thereon, pre-
ference shall be given to the elder or prior right, whichever of the said states
the same shall have been acquired under.

How is this question of priority to be decided ? In answering this ques-
tion, we think, that the first thing to be done is, to ascertain the character
of the rights of the parties, as settled by the laws of the states, under which
they respectively claim, as these laws stood at the date of the compact. In
this aspect of the subject, it has been seen, that the defendants claim under
warrants granted by Pennsylvania, in 1773, and surveyed in 1778. But the
act of Virginia of 1779, having allowed 400 acres of land to those who had
made a settlement before the first of January 1778, and having founded
that allowance on the charge and risk which they had incurred ; in our judg-
ment, the equitable claim, or the inchoate right of the parties, must, con-
sequently, be referred, for its commencement, to the period when the charge
and risk were incurred—that is, in the case at bar, to the year 1772. If, as
we think, this principle be correct, this mere comparison of dates would
decide the case. It has, however, been argued, that if this case were in a
Virginia court, it would be decided in favor of the right under which the
defendants claim, because that is by warrant, before the act of 1779 ; and
In support of this, the court has been referred to the case of Jones v.
Williams, 1 Wash, (Va.) 230, in which the court of appeals of that state
says, that before the act of 1779, those lands (that is, lands on which settle-
ments had been made) might have been entered and patented by any person,
notwithstanding prior settlements by others ; that the act of 1779 applies
to controversies between mere settlers ; that it does not set up prior rights
of this sort, so as to defeat those legally acquired under warrants. The
error of this argument, as we conceive, consists in this ; that the doctrine
here stated, however true in itself, does not apply to the case at bar. That
Was laid down, in a case between two persons, *both of whom
le_ilmed under Virginia, and was, therefore, governed by the laws of
Virginia alone ; whereas, in this case, one of the parties claims under Penn-
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sylvania, and the other, under Virginia ; and the case is to be decided, not
by the laws of either state, by themselves ; except that, as before remarked,
the character of each right is to be fixed by the laws of the state, as at the
time of the compact under which the right is claimed ; and then the com-
parison between the two is to be made, not under the laws of either state,
but under the stipulation in the compact before referred to. 'Thus, to
illustrate, the origin of the plaintiff’s claim, being, in our opinion, as operated
upon by the act of Virginia of 1779, to be referred to the period of Watson’s
settlement in 1772 ; and that of the defendants, as affected by the laws of
Penunsylvania, being of later date ; the foundation being thus laid for decid-
ing which is the prior or elder title ; we then apply to the case the compact,
which declares, that the preference shall be given to the prior or elder.

We suppose, that it will scarcely be denied, that by the act of 1779,
Virginia recognised the inception of the title of settlers, as being of the date
of the settlement, as against herself ; if so, can it be imagined, that by th
compact, she intended their title to take its date from a later period ? If it
should be said, that so also Pennsylvania cannot be supposed to have
intended to impair the force of the titles claimed under her ; the answer,
that each state intended that its own laws should settle the character of the
right claimed under it, as to the time of its inception, and in every other
respect ; and then, that according to the inception thus fixed, the rule of
priority should decide, as provided for in the compact.

It was argued, that the question had been settled in the supreme court
of Pennsylvania ; and the doctrine stated in 12 Wheat. 167, was referred
to, where it is said, that this court adopts the state decisions, because they
settle the law applicable to the case ; and the reasons assigned for this
course, apply as well to rules of construction growing out of the common
law, as the statute law of the state, when applied to the title of lands. To
say nothing of the division of the court, in the case referred to, it is a
decisive answer to this argument, to say, that the principle does not at all
apply. It was laid down in reference to cases arising under, and to be
decided by, the laws of a state ; and then the decisions of that state are
looked to, to ascertain what that law is ; whereas, in the case at bar, the
question arises under, and is to be decided by, a compact between two
o5 *states : where, therefore, the rule of decision is not to be collected

“?1 from the decisions of either state, but is one, if we may so speak, of
an international character. Upon the whole, we are of opinion, that the
judgment of the court below is erroneous, in charging the jury, that the title
of the defendants was the elder and prior right, and was, therefore, pro-
tected by the compact ; on the contrary, we think that of the plaintiff was
the elder and prior; the judgment must, therefore, be reversed, and a venire
facias de novo awarded.

Taxgey, Ch. J., and McLEAN, Justice, dissented.

McLEeAx, Justice.—The Chief Justice and Justice McLeax think, thal
the condition of the compact,  that the private property and rights of all
persons acqulred under, founded on, or recognised by, the laws of eithe
country, previous to the date heleof be secured and confirmed to the::
although they should be found to fall within the other ; and that in dispute
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thereon, preference shall be given to the elder or prior right, wkichever of
the said states the same shall be acquired under,” placed the land in con-
troversy under the common jurisdiction of both states; and that the first
appropriation of the land, under the authority of either state, must be con
sidered, under the compact, as the prior right.

The Pennsylvania warrant which was located on this land, was surveyed
on the 21st of January 1778. At this time, the Virginia claimant, though
he lived on the land, had no color of right ; he was, in fact, a trespasser.
The Virginia act of 1779 provided, “that all persons, who, at any time
before the 1st of January 1778, had bond fide settled upon waste or unap-
propriated lands; on the western waters, to which no other person hath any
legal right or claim, shall be allowed four hundred acres,” &c. Now, if the
land in controversy was subject to the jurisdiction of both states, and might
be appropriated by either, was it not appropriated under the Pennsylvania
warrant, before the Virginia claimant had any right under the act of 1779 ?
This is too clear to be controverted. In the language of the compact, then,
had not the Pennsylvania claimant ¢ the prior right ?” The act of 1779

does not purport to vest any title in the settler *anterior to its pass- [04

age. The settler, to bring himself within the act, must show that he L
was a bond fide settler, before the 1st of January 1778 ; and this entitled
lim to 400 acres of land under the act, provided, “no other person had any
lesal right or claim to it.” At this time, the land, as has been shown, was
appropriated under the Pennsylvania law, and which appropriation, if effect
be given to ¢ the prior right,” under the compact, does constitute within the
meaning of the act of 1779, a “right or claim to the land.”

In 1 Wash. 231, the court of appeals of Virginia says, that the law of
1779 does not ““set up rights, so as to defeat those legally acquired under
warrants.” This land, by the compact, was considered as liable to be appro-
priated by a Pennsylvania as by a Virginia warrant, before the act of 1779;
and in ascertaining the priority of right, the time of the appropriation
is the fact to be established.

TH1s cause came on to be heard, on the transcript of the record from the
distriet court of the United States for the western district of Pennsylvania,
and was argued by counsel : On consideration whereof, it is now here ordered
and adjudged by this court, that the judgment of the said district court
in this cause be and the same is hereby reversed, and that this cause be and
the same is hereby remanded to the said distriot court, with directions to
award a venire facias de novo.
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*CuarLes McMicken, Plaintiff in error, v. Amos WEBB, AARON
Smira and Ira Smrre, Defendants.

Jurisdiction.

McMicken and Ficklin were in partnership, as merchants, in the state of Louisiana; and at the
dissolution of the connection, Ficklin agreed to purchase the half of the stock belonging to
McMicken ; and after the partnership was dissolved, gave him, in payment for the same, a prom-
issory note, payable, after its date, to the order of McMicken & Ficklin, which, was executed
by Ficklin, Jedediah Smith and Amos Webb, by which they promised, jointly ard severally,
to pay the amount of the note. Although the note was made payable to the order of McMicken
& Ficklin, the latter was in no wise interested in it, as the payee thereof ; McMicken was a
citizen of Ohio, and the makers of the note were citizens of the State of Louisiana; Amos
Webb resided in the western district of Louisiana, but when the process in this suit was server
upon him, he was in New Orleans, in the eastern district. The defendant, Webb, denied the
jurisdiction of the district court of the United States for the eastern district of Louisiana, alleg-
ing that he was a citizen of the western district ; the defendants pleaded in abatement, and
to the jurisdiction, that the suit should have been brought in the name of both the payeces,
and at the time it was given, Ficklin was a citizen of Louisiana; this suit could not, therefore,
be brought in the district court of the United States.

The residence of a party in another district of a state than that in which the suit is brought in
a court of the United States, does not exempt him from the jurisdiction of the court; the
division of a state into two or more districts, cannot affect the jurisdiction of the court, on
account of citizenship; if a party be found in the district in which he is sued, the case is out of
the prohibition of the judiciary act, which declares, that ‘“ no civil suit shall be brought in the
courts of the United States, aguinst the defendant, by any original process, in any other dis-
trict than that whereof he is an inhabitant, or in which he shall be found at the time of serv-
ing the writ.”

The objection to the jurisdiction of the court, on the ground, that the note was given to Ficklin &
McMicken, and as Ficklin was a citizen of Louisiana, the suit is interdicted by the prohibition
of the judiciary act, which declares, that the courts of the United States shall not have cogni-
sance of a suit in favor of an assignee of a chosein action, unless a suit should have been prose-
cuted in said court, for the same, if no assignment had been made, except in cases of foreign
bills of exchange, cannot be sustained. Ficklin never had any interest, as payee, in the note;
although the note had been given in the names of both persons, it was for the sole and individ-
ual benefit of McMicken, and there was no interest which Ficklin could assign.

Error to the District Court for the Hastern District of Louisiana. The
plaintiff in error filed his petition in the court below, averring that he
xgg] V38 3 citizen of and resident of the state ot Ohio, claiming *that

4 the defendant, Amos Webb, who was also averred to be a citizen
and resident of the state of Louisiana, with Mary Ann Smith, in her own
capacity, and also as tutrix to Catharine Smith and Sarah Smith, minor
children and heirs of Jedediah Smith, who was deceased, and whom the said
Mary Ann, as his widow, survived, having since his death, intermarried
with Ira Smith, who was, therefore, the tutor of said children, all of whom,
also, were citizens of and resident in the state of Louisiana, were jointly
and severally indebted to the plaintiff in the sum of $4866.93}, besides
interest and costs. The plaintiff averred, that said indebtedness depended
upon the following facts :

In 1815, the petitioner, the plaintiff, and one James H. Ficklin, formed
a copartnership, and did business in the parish of Feliciana, in the state of
Louisiana, under the name of McMicken & Ficklin ; that on or about the
8th of September 1817, the partnership was dissolved by mutual consent;
and the stock of merchandise then on hand, the said Ficklin agreed to take
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to his own account, and to pay for one-half of the same to the petitioner, at
the original cost, with the addition of five per centum ; to conclude which
agrcement, the said Ficklin thereupon executed the note of which the fol-
lowing is a copy @

$4866.934. St. Francisville, Sept. 20, 1817.
On the 1st day of March 1819, we, or either of us, promise to pay,

jointly or separately, unto McMicken & Ficklin, or order, four thousand
eight hundred and sixty six dollars, ninety-three and one half cents, being
for value received, with ten per cent. interest, after due, until paid.

James H. Fickuin,

JED. SMITH,

Amos WEBB.

The petitioner then averred, that the note was made payable to Mec-
Micken & Ficklin ; that it was, in fact, and intended so to be, for his (peti-
tioner’s) portion of said partnership property, the same having been made,
after said firm had been dissolved ; the joint name being used merely for
the petitioner’s sole benefit, the said Ficklin being in no wise a party thereto,
except as one of the obligors. The petitioner further averred, that said
Mary Ann Smith, and her two said minor children (Catharine and Sarah)
owned and possessed *all the property and estate of said Jedediah .
Smith ; the said Catharine, in right of her community, and the said L o
children as heirs, and by reason of which they had become obligated, in
solido, to pay to the petitioner the amount of the note aforesaid. A cita-
tion wag prayed for, in the usual form.

Service was legally made, and on the 11th of February 1835, Webb, one
of the defendants, appeared by bis attorney, and filed three pleas to the juris-
diction of the court. The other defendants, Mary Ann Smith and her chil-
dren (Catharine and Sarah), appeared on the same day, by attorney, and
filed two pleas to the jurisdiction. The pleas by all the defendants, with
the exception of the first, were the same, and they presented the same ques-
tions for consideration.

The first plea by Webb was, “ That while he admits he is a citizen of
the state of Louisiana, and that he was in New Orleans, when the citation
was served, he avers that he resides in the parish of St. Landry, in the
western district of said Louisiana ; wherefore, he prays judgment, and
whether the court will take further cognisance of the cause, as regards him,
or that the suit may be transferred to said western district of Louisiana, at
the cost of the petitioner.” The second plea, which was common to all the
defendants, averred that as the note stated in the petition was made pay-
able to McMicken & Ficklin—that, as the petitioner could only bring suit
thereon by virtue of some assignment thereof, and protesting that there was
10 such assignment, it did not appear, by averment in the petition, that
said MeMicken & Ficklin, comprising the payees of said note, could have
prosecuted their suit against the makers thereof in this court. To these
Statements was added the general prayer, that the court will not take
jurisdiction. The third plea averred, that it did not appear by the petition,
that the pavees, at the time said note was made, could have prosecuted, or that
the makers could have been prosecuted, in the district court. Several other
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pleas appeared in the record, but they presented matters in bar, and as they
were not considered by the court below, they are not stated.

In December 1835, the cause came on for hearing, and the judgment of
the court is thus recorded : ¢ The court having maturely considered the
plea to the jurisdiction made in this case, now order that the same be sus-
%oqy tained, and that the plaintiff’s petition be dismissed at his costs.”
28] *The plaintiff . hi

plaintiff prosecuted a writ of error to this court.

The case was argued at the bar, by Storer, for the plaintiff in error;
and Hustis, of counsel ior the defendants, submitted a printed argument to
the court.

Storer stated, that the plaintiff insisted, that the judgment of the circuit
court of Louisiana should be reversed. As the opinion of the court is not
clear in designating the particular plea which was sustained, it is necessary
to examine them all. None of them will furnish a legal ground for the
judgment of the court below. As to the residence of the defendant, Webl,
in the western district, at the time he was served with process by the
marshal of the eastern district, it is not apprebended, that the fact can
change the relation of the debtor, or take away the jurisdiction of the court.
The state of Louisiana is divided into two districts by the law of 1823.
(3 U. 8. Stat. 774.) ¢ For the more convenient transaction of business,” as
is stated in the first seciion ; there is no limitation of jurisdiction; there ix
but one judge to preside over both districts, and the same practice obtaius
in each. The limitation in the judiciary act of 1789, ch. 20, § 11, it is
believed, is clear on this question. “If the defendant is an inhabitant of,
or is found in the district, at the time process is served, the action is sus-
tainable.”

As to the second plea which is set up by all the defendants, the plaintifl
in error insists, that, by the law of 1824 (+ U. S. 62), regulating the mode
of practice “in the courts of the United States for the district of Louisiana,”
it is enacted, that the mode of proceeding iu civil causes thevein, shall be
conformable to the laws directing the mode of practice in the district courts
of that state. The mode of procedure by petition is adopted from the state
practice, and is, in fact, a suit in chancery ; a procedure derived from the
civil law, and intended vo avoid the technicalities of the ordinary pleadings
in courts of common law. It is immaterial, then, as to the objection of an
assignment to transfer title, when, in equity, a parol transfer, for good con-
sideration, is equally as valid as a written assignment. Besides, a chancellor
will reform a contract, to suit the intentions of the parties. *1'he plea
of the defendants admits all the allegations in the petition, and they,
it is insisted, make out a clear case of mistake.

If Ficklin had no interest, he need not have been made a party. If he
had, there was a necessity that the court shall have required that he should
be joined in the suit, before the final decree was rendered ; when joined,
it would then be the proper time to ascertain whether he was subject to the
jurisdiction or mot. In no view of the case, was there a necessity that
Ficklin should be made plaintiff, provided the statements in the petition are
true ; and as such they must now be regarded.  As Ficklin was not inter-
ested, nor could be made plaintiff on any just principle, it is immaterla_.l;
wherce his residence was, or is, McMicken, the petitioner, now resides i
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Ohio ; and it was never doubted, but the original parties to a contract
might avail themselves of any federal tribunal where their residence gave
jurisdietion. That jurisdiction does not depend upoun the contract, but upon
the legal character of the parties. It is admitted, that when a note is
agsigned, the assignors must have had the ability to sue in the United
States court, at the time of the transfer; and this, decision was made to
prevent the transfer of notes in jfraudem legis; to deny to the resident
creditor, when he could not in his own name sue in the circuit court, to use
the name of another. Here, the plaintiff labors under no such disability.

The third plea is similar to the second, and is answered by the same
argument which has been opposed to it. It is broader, however, in one
respect, as it includes the averment, that the defendants, the makers of the
note, could not have been sued in the United States court, when the note
was made, or when it was assigned. As to part of this matter, the objcetion
is destroyed by the fact, that the place where the contract is made does not
fix jurisdiction ; and as to the other, the force of the plea is not perceived.
If the note in its origin acquired no locality, certainly, a subsequent transfer
could not give it an exclusive situs,; besides, as it is contended, no assign-
ment is set up, for none was necessary.

Lustis, for the defendant, submitted the following points: 1. The
plaintiff does not make such allegations as to give the United States courts
jurisdiction of the case; and this is pointed out by the exception of the
defendants in plea to the jurisdiction. *2. In a suit against the feg0
makers of a promissory note, on the law side of the United States 5
court, under the act of 1789, § 11, all the parties must join and allege the
facts necessary to give jurisdiction. 3. In all cbligations, not under seal,
in a suit between original parties, when the plaintiff, in his own declaration
or petition, shows all the defendants to be naked sureties, there are no
equities against them, either for jurisdiction, form of action, or on the
merits.

This is a suit on a promissory note, in the following words :—

$4866.931. St. Francisville, Sept. 2, 1817.
On the first day of March 1819, we, or either of us, promise to pay,

jointly or separately, unto McMicken & Ficklin, or order, four thousand,
eight hundred and sixty-six dollars, ninety-three and one half cents, being
for value received, with ten per cent. interest, after due, until paid.

Jamrs H. FicrLin,

JED. SmiTH,

Amos WEEBB.

It is a promissory note, payable to order, and therefore, completely
within the act of September 24th, 1789, § 11, which is as follows: “ Nor
shall any district or circuit court have cognisance of any suit to recover the
contents of any promissory note, or other chose in action, in favor of any
assignee, unless a suit might have been prosecuted in such court, to recover
the said comtents, if no assignment had been made ; except in cases of
foreign bills of exchange.” (1 U. 8. Stat. 79.) Sergeant’s Const. Law 116.

It is to be observed, that the suit on this promissory note is brought
by McMicken alone, although the note is payable to McMicken & Ficklin.
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No indorsement or assignment is alleged to have been made by McMicken
& Ficklin, but the following allegation is made : “ Your petitioner further
shows, that said obligation was erroneously made payable to McMicken &
Ficklin, though, in truth and in fact, said note was dated and ecxecuted
subsequently to the said dissolution of said firm, and was made towards and
in behalf, and for the sole and individual benefit of, your petitioner; the
joint name of the then late firm being used and intended for your petitioner’s
sole benefit, and Ficklin being in no wise a party, or interested therein,
except as one of the obligors.”

*It anything can be gathered from this singular allegation, it is,
that a note intended to be drawn in favor of Charles McMicken, and
who alone was entitled to receive the contents, was, by mistake and error,
drawn in favor of M¢cMicken & Ficklin, who, according to previous allega-
tions of the petition, had been in partnership together. This allegation, if
it amounts to anything, amounts to an allegation that McMicken is the
equitable assignee of the note. The claim of the plaintiff, according to
the color and tenor of his own petition, if, on his own showing, it can be
maintained at all, either as to the jurisdiction, or the merits, ought to have
been prosecuted on the equity side of the court ; and it is obvious, that the
attorney for the plaintiff was at a loss how to state his case. He alleges
error, without showing why it was an error. The consideration of the note
moved from McMicken & Ficklin to Ficklin, it being alleged that Ficklin,
one of the partners, purchased the goods of McMicken & Ficklin—unless,
therefore, the goods all belong to McMicken, or unless the note was given
for McMicken’s one-half of the goods, neither of which allegations are made,
the note was properly drawn in favor of McMicken & Ficklin.

Legally speaking, the plaintiff’s case cannot have the benefit of the sup-
position, that he is an equitable assignee, for his suit is brought on the law
side of the court. There is nothing in the shape, form, address, prayer or
proceedings, which give it the character of a bill in equity ; and from the
decision agalnbt him, the plaintiff has taken a writ of error, not an appeal
although in relation to the distinctions of law and equity, proceedings in the
courts of Louisiana are of an anomalous character, and are mixed up
together, without any line of distinction, a party who goes into the United
States court, in that state, must clearly announce his intention, when he
seeks to avail himself of the equity powers of the court, in contradistinction
to its legal jurisdiction.

The case was decided by the district judge, on the mere question of
jurisdiction, on the third plea or exception to the jurisdiction, as contained
in the printed record. This plea proceeds on the principle, that when a
suit is brought in the United States courts, on a promissory note, payable to
order, against the makers, it must be brought either—1st. By the payees,
and then there must be the usnal allegations of citizenship to give jurisdic-
tion ; or—2d. By an assignee or indorsee of the payee, and in this case,
%301 *besides the usual allegations of citizenship, there must be an allega-

321 tion that the payee, at the time of assignment, could have prosecuted
the suit in the United States courts, if no assignment had been made. 3d.
That the suit in the present case is not brought by the payees, and does not
contain the allegations necessary to give jurisdiction,

The second rule or principle is laid down in Sergeant 117, in these
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words : “ And if the plaintiff claim as assignee, it must appear by the record
that the person under whom he claims by assignment, might bave prose-
cuted his suit in the circuit court ; otherwise, the court has no jurisdiction.”
Sergeant cites Turner v. The Bank, 4 Dall. 8; Montalet v. Murray, +
Cranch 46. The necessity of the allegation that the payees were non-citizens,
or could have brought the suit at the time of the assignment, is recognised
in Kirkman v. Hamilton, 6 Pet. 20 ; the principle is directly deduced from
the doctrine of the limited jurisdiction of the United States courts: “The
decisions of this court require that the averment of jurisdiction shall be
positive, that the declaration shall state expressly the fact on which the jur-
isdiction depends. It is not sufficient, that jurisdiction may be inferred argu-
mentatively from its averments. DBrown v. Keene, 8 Pet. 112. The right
to the jurisdiction must rest on clear, plain and simple averments, on which
a single and simple issue can be joined. If it be allowed to rest on error in
the form of taking the note, it would require a chancery suit, and a full
investigation of the merits of the case, before it could be settled, whether,
the court had or had not jurisdiction. This court has decided, that the
question of jurisdiction, when contested, must be settled by a preliminary
trial, and before going into the merits of the case.

In this petition, there is no substantive allegation of an assignment of
the note sued upon, or if the matters alleged amount to such an allegation,
there is no allegation, when the assignment was made, or that at the time
the assignment was made, the payees could have brought suit on this note in
the United States court. McMicken is not the payee of the note—he brings
the suit for his own exclusive benefit ; the payees are McMicken & Ficklin
—if, therefore, McMicken individually can bring suit on the note for his
own benefit, it must be in virtue of some legal or equitable assignment from
the payees. None such is alleged, and if the matter alleged be considered
as amounting to an allegation that, in equity, McMicken is entitled to an
*assignment of this note from McMicken & Ficklin ; and that is the
most favorable aspect of the case ; still there is no allegation, that [Rea
at the time that assignment ought to have taken place, McMicken & Fick-
lin could have prosecuted this suit in the United States courts. Egquitable
8 well as legal assignments are included in the act. Serg. 116, cites Sere
v. Pitot, 6 Cranch 332,

The court will disregard the vain attempt to combine an action at law
o a promissory note, with a suit in equity to reform a written contract for
illeged error. 'When practitioners come into the United States courts in
louisiana, they are bound to recognise the clear and manifest distinctions
between legal and equitable rights and remedies. The court can only con-
sider this suit to be what in its form, &c., it purports to be, viz., an action
it law on a promissory note, payable to order, against the makers, brought
by a plaintiff claiming in other rights and interests than as payee of the
lote,

It is believed, that if this case had been put in the form of a suit by
cMicken & Ficklin as plaintiffs, for the use of Charles McMicken, a form
ised in 'some of the states, this form of action would have been considered
s substantially an allegation of an assignment by McMicken & Ficklin to
(Charles McMicken ; and the suit could not be maintained, without the
‘tquired averments. Or, if McMicken & Ficklin were alleged to be trustees
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for Charles McMicken, it must have been alleged, that both of them were
citizens of other states than Louisiana. It may be asserted, without fear of
contradiction, as a judicial question, that there are no such distinct and
substantive averments of facts necessary to give jurisdiction upon which
any issue can be joined. The court will perceive the difficulty the attorney
of the defendant was under, in drawing a plea to the jurisdiction. The
petition is an hermaphrodite, neither properly a proceeding at law nor in
equity ; and cannot scientifically be encountered by any known shape or
form of defence. It is substantially met by the objection, that it does not
contain averments and allegations of facts to give jurisdiction to the United
States court in a suit on a promissory note.

It is respectfully urged, that the course of reasoning and construction of
the law on subjects connected with the jurisdiction of the court, has hereto-
fore been rigorous, and that this course ought not to be relaxed. *If
suggestions like the one in the present case are admitted as the basis
of jurisdiction, and the maxim, est boné judicis ampliare jurisdictionem, be
acted upon, there is danger that fictions similar to the ac etéam and quo
minus clauses, which gave universal jurisdiction to the king’s bench and
exchequer courts, will be resorted to; and the United States courts will
cover the whole field of litigation, without any real limits to their jurisdic-
tion and that the whole distinction of federal and state governments and
jurisdiction will disappear ; a result which is not considered desirable.

It is to be observed, that this subject and case are governed by a special
and positive act of congress, from which the inferences of the allegations
necessary to give jurisdiction are clear and precise ; and the court will not
be disposed to get round them, for the benefit of this very singular case. It
is called singular, and so it appears on the statement of the plaintiff himself.
According to that statement (by protestation, as to its being the whole
truth), Charles McMicken and James H. Ficklin were in partnership as mer-
chants—they dissolved, and Ficklin takes the goods at a stipulated price—
for the price Ficklin gives the promissory note, the subject of the suit, with
Smith and Webb as sureties, obligors ¢n solido—that promissory note is
made in favor of McMicken & Ficklin ; and MeMicken now says, that this
was done in error, and that the note ought to have been drawn in his favor
individually. He does not attempt to show why it was an error—on the
contrary, if, as is alleged, the goods belonged to McMicken & Ficklin, the
representative or price was properly made payable to the partnership ; for
each partner owned one-half of the goods, and was entitled to one-half of
the price.

Had it been alleged, that this note was given for the one-half of the
goods which belonged to McMicken, and was, by error, made payable to
MecMicken & Ficklin, instead of McMicken, a reason could have been given,
why it was an error to make it payable as it was drawn—there would have
been a primd facie case of equity, to entitle McMicken to the jurisdiction
of the equity side of the court—though it is denied, that even with such
allegations, the right to the jurisdiction should be maintained, for it involves
too complicated a preliminary investigation—and as to Webb and Smith,
naked sureties, there are no equities. But no such allegation is made. The
*35] allegations go to show that the goods belonged to the partnership,

and, of course, the note for *their price did also belong to the part-

24

*34]




1837] : OF THE UNITED STATES. 35
McMicken v. Webb.

nership.  This transaction, it is alleged, took place on the dissolution, and
as a part of the dissolution ; and it is strange to allege error, without show-
ing in what respeet, and for what reason, it was an crror.

Smith and Webbl are mere surcties, as is shown by the following con-
siderations. 1st. This contract is a promissory note, a simple contract, and
not a sealed one. 2d. The suit is between original parties to the note.
Therefore, the considerations of the note may be inquired into. Again, the
plaintiff himself alleges, that the consideration of the note was the sale of
goods by McMicken & Ficklin to James H. Ficklin. This affirmative is
pregnant with another affirmative ; for it follows as a necessary consequence
from this allegaticn, that Ficklin was principal in the note, and Smith and
Webb were mere sureties.

The court may think this controversy involved in a cloud, and feel dis-
posed to favor a further development of it, or consider the objection to the
jurisdietion as captious, and might feel more at ease in deciding, if any snp-
posable explanation of the transaction were given. We will then suppose
McMicken and Ficklin to be in partnership—they agree to dissolve—Ficklin
buys the stock of goods, of which, as partner, he is one-half owner, and which
is estimated at $9733.87%, viz., twice the amount of the note ; for McMicken’s
one-half, Ficklin pays cash. Ficklin is himself the owner of the other half ;
McMicken is the liquidating partner, and undertakes to collect the debts due
to, and pay the debts due by the late firm ; but McMicken suggests, that
the debts due to the firm might not be sutlicient to pay the debts due by the
firm.  In such case, Ficklin would have to bring back what he took out.
To meet this possible contingency, Ficklin makes his note, with sureties, for
the amount of his own one-half of the goods, in favor of the partnership,
payable at an interval within which it was supposed the partnership affairs
would be liguidated and settled, and places it in the hands of the liquidat-
ing partner. Such a solution explains the whole transaction, without sup-
posing any error in any party; and the decease of Ficklin, immediately
afterwards, would explain the attempt and perseverance of McMicken in
desiring to extract this money from the sureties, without showing any settle-
ment of the partnership affairs.

*It will be observed, this is a very stale transaction ; not that [*36
McMicken has slept on his supposed rights (for this is the tenth suit
brought on this identical note, see for one of them, Walker v. McMicken,
9 Mart. 192), but that he has never dared fairly to bring his case before a
court of justice, and has, therefore, uniformly been driven out of court, or
has discontinued, the moment a decision was about to be made.

The citizens of Louisiana hold their property, and enter into contracts,
under the doctrines and rules of the civil law ; and prefer having them passed
upon by their domestic tribunals. If the plaintiff could, in any manner,
have made such allegations as would have entitled him to the jurisdiction of
the United States court, it was open to him, after the exception was filed, to
have made such amendments to his petition, consistent with the facts of the
case, as would have entitled him to the benefit of that jurisdiction. His not
having done so, is conclusive that he can make no better statement of his
case, in that respect, than is now on file. That Ficklin is dead, is a fact not
alleged, is not judicially known to the court ; nor if it were alleged, would
ttavail, for there is no survivorship of action, even among commercial part-
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ners, by the laws of Louisiana. Crosier v. Hodge, 8 La. 358. McMicken can-
not, therefore, sue for this note as surviving payee ; he claims the contents
in his individaal and private capacity.

The conclasion is, that for the reasons, and on the authorities before
cited, the plaintiff, who sues the defendants as makers of a promissory note,
payable to order, and who is not himself the payee of that note, and does
not claim in that capacity, has not made such allegations and averments, and
in such form and manner, as to show himself entitled to bring the suit in a
court of the United States. If this conclusion is correct, the judgment of
the court below will be confirmed.

TroMmpsoN, Justice, delivered the opinion of the court :—This case comes
before this court on a writ of error from the district court of the United
States, in and for the eastern district of the state of Louisiana. The suit in
the court below was commenced by petition, in which the cause of action is
set out, informally, but substantially, as follows: 'That the defendants are
*37] jointly and severally indebted to the plaintiff *in the sum of $4866.93,

besides interest and costs ; for this, to wit, that some time in the
year 1815, the petitioner and one James H. Ficklin formed a copartnership
and did business in the parish of Feliciana, in the state of Louisiana, under
the name and firm of McMicken & Ficklin ; that on or about the 8th day of
September 1817, said partnership was dissolved by mutual consent. That
at the time of such dissolution, there was a quantity or stock of goods on
hand, which Ficklin took and purchased at cost, with five per cent. addition,
and for the payment of one-half of said stock of goods, he gave to the peti-
tioner a promissory note, dated the 20th of September 1817, and payable on
the 1st of March 1819, to the order of McMicken & Ficklin, for the sum of
$4866.93, which note was executed by said Ficklin, Jedediah Smith (by the
name of Jed. Smith), and Amos Webb, by which they promised, jointly and
severally, to pay the aforesaid sum, according to the terms of said note, a
copy of which is annexed to the petition. The petition avers, that the note
was made and dated subsequent to the dissolution of the partnership, and
although made payable to McMicken & Ficklin, it was made for the sole
benefit of the petitioner, McMicken, and that Ficklin was in no wise interested
therein, except as one of the obligors. The petition then sets out the death
of Jedediah Smith, and how the other defendants become bound to pay
the note. It also contains an averment that the petitioner is a citizen of the
state of Ohio, and that the defendants are citizens of the state of Louisiana.

To this petition, several pleas to the jurisdiction of the court arve inter-
posed. The defendant, Webb, in one of his pleas, admits, that he is a citizen
of Louisiana, and that he was in New Orleans, when the petition and citation

were served upon him ; but avers, that he resides in the parish of St.
Landry, in the western district of Louisiana, and denies the jurisdiction of
the court, on this ground. The second plea in abatement is founded on the
fact, which is set out in the petition, that the note in question is made
payable to McMicken & Ficklin, and the suit is in the name of McMicken
alone, without showing any assignment by Ficklin, or that at the time of
‘making said note, McMicken & Ficklin could have prosecuted a suit upon
it in this court. The third plea alleges a want of jurisdiction in the courl ;
because the petition does not allege, that at the time of assigning said note,
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the payees might have prosecuted the makers in this court. *The other
defendants also interposed pleas to the jurisdiction of the court, upon the
grounds substantially as set forth in the last two pleas of Amos Webb.
The court below sustained these pleas to the jurisdiction of the court, and
dismissed the petition.

This petition, although informal in many respects, must be considered as
the commencement of a suit at law, according to the course of proceedings
in the courts of the state of Louisiana ; and is properly brought up here by
writ of error. The object of the petition is simply to set forth the cause of
action, and praying that the defendants may be cited in court to answer to
the demand set up against them ; and all that is required in such petition,
according to the practice in Louisiana, is, that it should contain a clear and
concise statement of the object of the demand, or the cause of action upon
which it is founded.

The question presented by the first plea to the jurisdiction of the court
is, whether Webb, a citizen of the state of Louisiana, who resided in the
western district of that state, could be sued by a plaintiff, who was a citizen
of the state of Ohio, in the district court of the eastern district of the state
of Louisiana. The residence of Webb being in the western district of
Louisiana, could not affect the jurisdiction of the court. The plea admits,
that he was a citizen of Louisiana, and the act of congress gives jurisdiction
where the suit is between a citizen of the state where the suit is brought,
and a citizen of another state ; and the division of a state into two or more
districts cannot affect the jurisdiction of the court, on account of citizenship.
This plea admits, that the petition and citation were served upon him in
New Orleans, which takes the case out of the prohibition in the judiciary
act, that no civil suit shall be brought in the courts of the United States,
against an inhabitant of the United States, by any original process, in any
other district than that whereof he is an inhabitant, or in which he shall be
found at the time of serving the writ.

The second plea to the jurisdiction of the court is founded on the
assumption, that the plaintiff McMicken, is to be considered as the assignee
of McMicken & Ficklin of the note in question, and that the petition does
rot allege, that they could have prosecuted a suit upon it in the courts of
.the United States ; and that the case, therefore, falls within the prohibition
n the judiciary act : That no district or *circuit court shall have cog- 4
nsance of any suit to recover the contents of any promissory note, or
other chose in action, in favor of an assignee, unless a suit might have been
prosecuted in such court, to recover the said contents, if no assignment
bad been made ; except in cases of foreign bills of exchange. (1 U. S.
Stat. 79.) But the cause of action, and the right of the plaintiff to sus-
tain it do not place him in the character of assignee. Ficklin never had any
interest whatever in the note, according to the allegations in the petition ;
the partnership had been dissolved, before the note in question was given.
The consideration thereof was MeMicken’s share of the stock and goods on
hand, at the time of the dissolution of partnership ; and the petition avers,
Lh.a,t although the note is given in the name of the late firm of McMicken &
Ficklin, it was for the sole and individual benefit of the petitioner, and
that Ficklin was in no wise a party or interested therein, except as one of
the obligors ; there was, therefore, no interest which Ficklin could assign, and
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the objection is one purely of form and of a mere technical character, which
ought not to be noticed, according to the course of proceedings in the courts
of Louisiana. The facts set forth in the petition may well be considered as
an averment that the note was given to the petitioner, McMicken, under the
name and description of McMicken & Ficklin. And this view of the case
disposes of the matter set up by the other defendants, in their pleas to the
jurisdiction of the court, as well as of that which is set up in the third plea
to the jurisdiction of the court.

There are other pleas to the merits interposed, de dene esse, by all the
defendants, and which have not, of course, been in any manner considered
or disposed of by the court below, as the pleas to the jurisdiction of the
court were sustained, and the petition dismissed. Nor does the record con-
tain the necessary matter to enable this court to dispose of the case upon its
merits ; some of these, turning upon questions of fact, the evidence to sus-
tain which not all appearing upon the record ; and the cause must, there-
fore, necessarily go back for further proceedings on those pleas. The judg-
ment of the court below is accordingly reversed, and the cause sent back for
further proceedings.

THis cause came on to be heard, on the transeript of the record from the
401 district court of the United States for the eastern district of *Louisi-

1 ana, and was argued by counsel : On consideration whereof, it is now
here ordered and adjudged by this court, that the judgment of the said dis-
trict court in this cause be and the same is hereby reversed, and that this
cause be and the same is hereby remanded to the said district court, for
the further proceedings to be had therein, acrording to law and justice, and
in conformity to the opinion of this court.’

*41] *Lesser of James H. Ewing, Plaintiff in error, ». JacoB Buenzr.

Province of the jury.—Adverse possession.— Construction.— Punctua-
tion.

It i3 the exclusive province of the jury to decide what facts are proved by competent evidence;
it is their province to judge of the weight of testimony, as tending, in a greater or less degree,
to prove the facts relied upon.

An elder legal title to a lot of ground gives a right of possession, as well as ihe legal seisin and
possession thereof, co-extensive with the right; which continues, until there is an ouster by
actual adverse possession, or the right of possession becomes in some other way barred.

An entry by one on the land of another, is or is not an ouster of the legal possession arising from
the title, according to the intention with which is done ; if made under claim or color of right,
it is an ouster; otherwise, it is a mere trespass. In legal language, the intention guides the
entry, and fixes its character.

It is well settled, that to constitute an adverse possession, there need not be a fence, a building or
other improvement made ; it suffices for this purpose, that visible notorious acts are exercised
over the premises in controversy, for twenty-one years, after an entry under a claim and color
of title.

Where acts of ownership have been done upon land, which, from their nature, indicate a noto-
rious claim of property in it, and are continued for twenty-one years, with the knowledge of an
adverse claimant, without interruption or an adverse entry by him for twenty-one years ; such
acts are evidence of an ouster of the former owner, and of an actual adverse possession against

! For a decision of this case, upon the merits, see 6 How. 292.
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him ; if the jury think that the property was not susceptible of a more strict and definite pos-
session than had been so taken and held. Neither actual occupation, nor cultivation, are neces-
sary to constitute actual possession, when the property is so situated as not to admit of any
permanent useful improvement; and the continued claim of the party has been evidenced by
public acts of ownership, such as he would exercise over property which he claimed in his own
right, and could not exercise over property which he did not claim.!

Punctuation is a most fallible standard by which to interpret a writing ; it may be resorted to,
when all other means fail ; but the court will first take the instrumeat by its four corners, in
order to ascertain its true meaning; if that be apparent, on judicially inspecting it, the punc-
tuation will not be suffered to change it.

An adverse possession for twenty-one years, under claim or color of title, merely void, is a bar to
recovery under an elder title by deed ; although the adverse holder may have had notice of the
deed.

Ewing ». Burnet, 1 McLean 268, affirmed.

Error to the Circuit Court of Ohio. The plaintiff in error instituted an
action of ejectment in the circuit court of Ohio, at December term 1834,
against the defendant, to recover a lot of ground in the city of Cincinnati.
Both the plaintiff and the defendant claimed title under deeds from John
Cleves *Symmes, the original grantee of the United States, for all the 8
land on which the city of Cincinnati is erected. The deed from [

Symmes, under which the plaintiff asserted his title, was executed June 11¢ch,
1798, to Samuel Forman ; the deed from Symmes to the defendant, for the
same lot, was dated May 21st, 1803. An adverse possession for twenty-one
years and upwards, was relied on, as constituting a sufficient legal title,
under the statute of limitations of Ohio. The case, and the evidence, are
fully stated in the opinion of the court.

The cause was tried at July term 1835, and a verdict, under the instruc-
tions of the court, was found for the defendant, on which a judgment was
rendered. The plaintiff tendered a bill of exceptions.

The charge of the court was as follows :—The plaintiff baving showu a
deed for the premises in controversy, older in date than that which was
given in evidence by the defendant, on the prayer of the defendant, the
court instructed the jury, that his actual possession of the lot, to protect his
title,under the statute of limitations, must have been twenty-one years before
the commencement of this suit. That suing for trespass on the lot, paying
the taxes, and speaking publicly of his claim, were not sufficient to constitute
an adverse possession. That any possession short of an exclusive appro-
priation of the property, by an actual occupancy of it, so as to give notice
to the public and all concerned, that he not only claimed the lot, but enjoyed
the profits arising out of it, was such an adverse possession as the statute
requires. That to constitute an adverse possession, it is not essential, that
the property should be inclosed by a fence, or have a dwelling-house upon
it. If it were so situated as to admit of cultivation as a garden, or for any
other purpose, without an inclosure, and it was so cultivated by the defend-
ant, during the above period, it would be sufficient ; or if the lot contained
i coal-mine, or marble or stone quarry, and it was worked the above period,
by the defendant, he having entered under a deed for the whole lot, such
1 occupancy would be an adverse possession, though the lot had no dwell-
ing-house upon it, and was not inclosed by a fence. And also, if the log

! Harris v. McGovern, 99 U. S. 167 ; Stephens », Leach, 19 Penn. St. 263.
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contained a valuable sand bank which was exclusively possessed and used
by the defendant for his own benefit, by using the sand himself and selling
it to others, and his occupancy of the lot in this manner was notorious to
the public and all concerned ; and if the defendant paid the taxes for the
sgq7 S2MO ejected and prosecuted trespasses on the lot, it being *situated

“1" adjoining to the lots on whick the defendant actually resided, except
the intervention of a street which had not been graduated and opened so as
to be used by she public ; and said lot preserved the view of the defendant
from his residence unobstructed, and such possession was continued the time
required by the statute, it would constitute an adverse possession for the
whole lot, the defendant having entered under a deed as aforesaid. The
court also said to the jury, the law had been settled in Kentucky, that if a
person residing on a tract of land should purchase, by deed, another tract
adjoining to it, his possession would be extended over the tract thus pur-
chased ; and that this seemed to be reasonable, and was sustained by the
doctrine of possession as generally recognised. That had the lot in con-
troversy adjoined the premises on which the defendant resided, the case
would come within the rule ; but that a street intervened between the resi-
dence of the defendant and the lot in controversy, which would prevent an
application of the rule.

Storer, for the plaintiff in error, contended, that the circuit court had
erred, in charging the jury that the evidence adduced by the defendant
established an adverse possession of the lot of ground in controversy, for
twenty-one years. 2. That a part of the charge was erroneous, in having
laid down law as applicable to a suppositional and different case, and in so
stating it as that it was applied, by the jary, to the case on trial.

The substance of all the testimony is this: The defendant, Jacob Burnet,
claimed to be the owner of the lot, under a deed dated in 1804. He has
occasionally driven persons away from the lot, and prevented sand-diggers
from carrying off sand. In 1820, he leased the privilege of digging sand.
No fence was ever built around the lot, but, on the contrary, the lot was
laid open as a common, and was passed over daily by the witnesses. Mr.
Burnet has his residence on the opposite side of the street, and his own lot,
opposite to this, on which was his dwelling, was fenced in. He has paid
taxes on the lot since 1810, and has once or twice brought suit against per-
sons for trespassing on the lot ; and has always claimed it as his own. If
these facts constitute an adverse possession, then the judgment is right.
The evidence being all before the court, in the bill of exceptions, whether
they constitute or amount to an adverse possession, is a question of law.
*44] “Adverse possession is a legal idea ; *admits of a legal definition of

legal distinctions ; and is, therefore, correctly laid down to be a
question of law.” Bradstreet v. Huntington, 5 Pet. 438,

In the absence of proof of any actual possession of the permises in con-
troversy, the law presumes a possession in the person having the legal title;
as the plaintiff’s lessor shows the elder title in this case, aud the law hav-
ing attached to that title a constructive possession, the proof of an actual
adverse possession in cast upon the defendant. The law raises no presump-
tions against the elder title; it will not presume that anything has been
done ; hence, the defendant wust show, beyond any reasonable doubt, first.
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that there has been an adverse possession ; second, that adverse possession
has continued for at least twenty-one years. 8 Cranch 250 ; 5 Pet. 8355 ; 3
Wend. 152; 4 Mass. 417 ; 3 Johns. Cas. 124 ; 10 Serg. & Rawle 305.

I. There must, then, have been an adverse possession ; and here the
inquiry will be, what constitutes such a possession, so as to create a bar to
the recovery of the true owner? To constitute an ouster of him who was
seised, the disseisor must have the actual exclusive occupation of the land,
claiming to hold it against him who was seised, or he must actually turn
him out of possession. 4 Mass. 418 ; 1 Ibid. 486. Adverse possession must
be marked by definite boundaries, and be regularly continued down, to ren-
der it availing. 9 Cow. 654 ; 10 Johns. 477. The act of limitation does
not prevent the entry of the owner of the land, and bringing an ejectment,
at any time, unless when there has been an actual, continued, visible, noto-
rious, distinct and hostile possession for twenty-one years. 6 Serg. &
Rawle 23. Rights, barred by limitation, are where there is an actual, exclu-
sive, adverse possession ; definite, positive and notorious ; marked by definite
boundaries; an uninterrupted and continued possession for twenty-one years,
3 Serg. & Rawle 294 ; 1 Har. & Johns. 545 ; 5 Ibid. 266. The possession
that will give a title, under the statute of limitations, must be an actual occu-
pancy, @ pedis possessio, definite, positive and notorious. 2 Nott & McCord
343. Digging a canal, and felling trees, are not such acts of possession as may
be the basis of the prescription of thirty years. 12 Mart. (La.) 11; 9 Ibid.
123 ; App’x to Adams on Eject. 493. *The occasional exercise of do-
minion, by broken and uncennected acts of ownership, over property
which may be made permanently productive, is in no respect calculated to
assert to the world a claim of right ; for such conduct bespeaks rather the
fitful invasions of a conscious trespasser, than the confident claims of a
rightful owner. 2 N. Car. Law Repos. 400. This title by possession, so us
to defeat a grant or other legal conveyance, is never to be presumed, but
must be actually proved and shown, in order to rebut a prior title, in the
same manner and with the same degree of precision, as plaintiff must show
a clear title in himself before he can recover. 2 Bay 491. It is a settled
rule, that the doctrine of adverse possession is to be taken strictly, and not
to be made out by inference, but by clear and positive proof. Every pre-
sumption ig in favor of possession in subordination to the title of the true
owner. 9 Johns. 167 ; 8 Ibid. 228 ; 5 Pick. 134-5; 3 Johns. Cas. 124 ;
1 Cow. 285.

Again, there must not only have been an adverse possession, but such
possession must have continued during the period of twenty-one years.
This possession must not only continue, but it must continue the same in
point of locality, during the prescribed period of time, sufficient to consti-
tute it a bar ; that is to say, a roving pessession, from one part of a tract of
land to another, cannot bar the right of entry of the owner upon any part
of the land which had not been held adversely for twenty-one years.
Hall’s Law Journ. 255-6. The possession must have so continued, that at
any time an ejectment might have been brought against an occupant on the
1“‘“‘_3, to try the right of entry. 3 A.K. Marsh. 366. If there is any period
during the twenty years, in which the person having the right of entry
could not find an occupant on the land, on whom he could bring and sus-
tain his ejectment, that period cannot be counted against him. Brazdale
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v. Speed, 8 A. K. Marsh. 366 ; 4 Bibb 257 ; 1 A. K. Marsh. 106 ; Smith v.
Mitchel, Tbid. 208. An occasional use of the land, either by cutting down
and taking away trees, digging or taking away stone or sand, or making
sugar once a year, will not amount to an adverse possession. 1 A. K. Marsh,
106. In the case of Smith v. Mitchel, 1 A. K. Marsh. 208, the court
*determined, that the appellee, having occasionally, for upwards of
twenty years, made sugar at a camp erected by him upon the land
in contest, did not confer upon him such a possession as would bar the
plaintiff’s right of entry. 38 J.J. Marsh. 519. Where the junior patentee,
in such case, has neither settled upon nor improved the land, the senior
patentce, in such case has a right to consider each act of occupation asa
mere temporary intrusion. 3 J.J. Marsh. 552.

Applying these cases to the cause before the court, it is believed, that
the evidence given by the defendant, on the trial, did not establish an
adverse possession, and that the court ought so to have instructed the jury.
Taking the whole evidence together, and drawing all the fair legal infer-
ences from it, it is not proved, that the defendant bas been in the continued
adverse possession of the lot in controversy for twenty-one years. There
is nothing more than evidence of occasional acts of ownership over the
property. If cutting down trees, making sugar, digging canals, &c., on
the land, are not evidence of an actnal adverse possession ; how can the
occasional drawing of a load of sand, or driving people away from the lot,
be considered as more convincing evidence of an actual possession ?

It is not contended, that, in order to constitute an actual adverse posses-
sion, the lot must be inclosed by a fence ; on the contrary, it is admitted,
that a fence is not actually necessary ; it is merely evidence of the fact of
occupancy ; but it is the actual occupancy itseif, connected with the claim
of title, that constitutes the bar. Land may be occupied, without a fence ;
and we know, that in some countries, thousands of acres of land are occupied
and tilled although not under fence. In many parts of Europe, at this day,
this is the case. DBut the fact of the land being occupied, and crops annually
gathered, shows that an exclusive ownership is claimed by some one ; and
if it is not the true owner that is so using the land, it becomes him to assert
his right in time. So it is willingly admitted, that a lot may be so used and
occupied for a period of years, without fencing, as to bar the right owner.
For instance, a lot may be used for a coal or lumber yard ; the continually
keeping such coal or lumber on the lot may as conclusively show an adversc
holding, as though a fence was built around it. But because there may be
such an adverse occupancy, without fence, it does not follow, that every
pretence of ownership, or even a succession of trespasses in digging or per-
mitting others to dig a load of sand on the lot, will constitute an adverse
g7 holding. *Admit the doctrine to the full extent, as contended for

7] by the defendant, and it leads to this result, that any person may, by
trespassing on his neighbor’s lot or land, occasionally, in the course of time,
become the owner of that land. Apply the same doctrine to wild land, and
no man can safely own such property. Vacant lots in town are not usually
inclosed, and so long as the public are permitted to pass over them, so long
as they lie in common, it appears, that it would be extremely dangerous to
admit a title by adverse holding. If a man holding such property will rely
upon a mere possession, under a defective title, it is surely not requiring of
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him too much (where no actual occupancy takes place), in compelling him
to erect his fence, thereby giving all the world to know to that he claims, to
the cxclusion of all other owners. The decision made by this court, in
Ellicott v. Pearl, 10 Pet. 414, since the trial of this cause, has been exam-
ined ; the court are not asked to interfere with that decision ; nothing is
found therein opposed to the present case. It is not contended, that an
occupany of land can only be proved by the erection of a fence, or actual
residence, or actual possession must be proved, without either fence or
actual residence ; and these are the positions decided in the case alluded
to. That case does not, therefore, affect the present controversy.

II. As to the second point, that the charge of the court was incorrect,
in stating the law of a case different from that submitted to the jury, the
judge said :—<“If the defendant paid the taxes for the lot ejected, and
prosecuted trespassers on the lot, it being situated adjoining to the lot on
which the defendant actually resided, except the intervention of a street,
which had not been graded and opened so as to be useful to the public ;
and said lot preserved the view of the defendant from his residence unob-
structed, and such possession was continued the time, &e., it would consti-
tute an adverse possession.” This appears calculated to convey the impres-
sion to the jury, that the mere design on the part of the occupant of a
house, on an adjoining lot, not in dispute, to preserve an unbroken view to
his residence, may be considered as tending to establish an adverse posses-
sion of the lot in dispute. Surely, such a position cannot be sustained, upon
any sound principle of law. If once admitted, it would place all vacant

town lots in the utmost jeopardy. Nothing is more common in towns, par-
ticularly of modern origin, than to have a house surrounded with vacant
lots ; and if an actual occupation, or an inclosure, can be dispensed with,

merely on the ground that the *claimant intended to preserve the *48
view to a house on an adjoining lot, or a lot on the opposite side of L

the street ; it is tantamount to establishing the proposition, that neither
actual occupancy, nor an inclosure, is necessary to constitute an adverse
possession of a city lot. The charge of the court, therefore, was entirely
incorrect ; and must have had an influence with the jury unfavorable to the
vlaintiff’s rights.

Fwing, for the defendant.—The point presented by the counsel for the
plaintiff in error, that the establishment of a subsequent title derived from
the same source as the prior title, cannot affect the prior title, was not pre-
sented in the circuit court ; and it cannot, therefore, be made a part of the
¢ase in this court. The whole question on the trial of the cause was the
“ffect of the adverse possession asserted by the defendant, resting it on
the statute of limitations of Ohio, upon the title of the plaintiff by deed,
admitted to be prior in date to the deed under which the defendant also
claimed.

Under the statute of limitations of Ohio, and under the general law, the
c}l‘cuit court had no right to exclude from the jury the evidence of posses-
sion.  Some of the witnesses expressly say, that the defendant had pos--
session of the lot for upwards of twenty years ; and thus the court had no
right to weigh the evidence. It was not the duty of the court, to say the
¢vidence did not make out the case. It is true, title by possession is a legal
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title ; but facts must be proved to make it out. The court was bound to
state what facts would make out such a title, and they did so.

Did the court lay down the law correctly in favor of the plaintiff and
the defendant, in the charge to the jury? All the statements of the law
are right, and the plaintiff has, therefore, no right to complain. It is said,
there cannot be two constructive possessions of the same property. This
may be true; but the defendant does not claim a constructive possession,
but an actual possession; and an ejectment might always have been
brought against him by the plaintiff’s lessee.

Storer, in reply, insisted, that asking a court to charge the jury whether
the whole evidence was sufficient to establish an adverse possession, and
asking instructions of the court on the whole evidence, are the same asa
demurrer to evidence.

%49 1 *Barpwin, Justice, delivered the opinion of the court.—In the
4 court below, this was an action of ejectment, brought in November
1884, by the lessor of the plaintiff, to recover possession of lot No. 209, in
the city of Cincinnati ; the legal title to which is admitted to have been
in John Cleves Symmes, under whom both parties claimed ; the plaintiff, by
a deed dated 11th of June 1798, to Samuel Foreman, who, on the next day,
conveyed to Samuel Williams, whose right, after his death, became vested
in the plaintiff ; the defendant claimed by a deed to himself, dated 21st of
May 1808, and an adverse possession of twenty-one years before the bring-
ing of the suit.

It was in evidence, that the lot in controversy is situated on the corner
of Third and Vine streets; fronting on the former 198, on the latter, 98
feet ; the part on Third street is level for a short distance, but descends
towards the south along a steep bank, from forty to fifty feet, to its south
line ; the side of it was washed in gullies, over and around which the peo-
ple of the place passed and repassed at pleasure. The bed of the lot was
principally sand and gravel, with but little loam or soil ; the lot was not
fenced, nor had any building or improvement been erected or made upou
it, until within a few years before suit brought ; a fence could have been
kept up on the level ground on the top of the hill on Third street, but not
on its declivity, on account of the deep gullies washed in the bank ; and its
principal use and value was in the convenience of digging sand and gravel
for the inhabitants. Third street separated this lot from the one on which
the defendant resided from 1804, for many years, his mansion fronting on
that street ; he paid the taxes upon this lot from 1810 until 1834, inciusive;
and from the date of the deed from Symmes, until the trial, claimed it as
his own. During this time, he also claimed the exclusive right of digging
and removing sand and gravel from the lot ; giving permission to some,
refusing it to others ; he brought actions of trespass against those who had
done it, and at different times made leases to different persons, for the pur-
pose of taking sand and gravel therefrom, besides taking it for his own use,
as he pleased. This had been done by others, without his permission, but
there was no evidence of his acquiescence in the claim of any person to
take or remove the sand or gravel, or that he had ever intermitted his claim
to the exclusive right of doing so; on the contrary, several witnesses testl-
fied to his continued assertion of right to the lot ; their knowledge of his
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exclusive claim, and their ignorance of any adverse claim, for more than
twenty-one years *before the present suit was brought. They fur-
ther stated, as their conclusion from these facts, that the defendant L 20
had, from 1806, or 1807, in the words of one witness, “ had possession of
the lot ;” of another, that since 1804, “ he was as perfectly and exclusively
in possession as any person could possibly be of a lot not built on or
inclosed ;” and of a third, “that since 1811, he had always been in the most
rigid possession of the lot in dispute ; a similar possession to other posses-
sions on the hill lot.” It was further in evidence, that Samuel Williams,
under whom the plaintiff claimed, lived in Cincinnati, from 1803, until his
death in 1824 ; was informed of defendant having obtained a deed from
Symmes, in 1808, soon after it was obtained, and knew of his claim to the
lot ; but there was no evidence that he ever made an entry upon it,
demanded possession or exercised or assumed any exercise of ownership
over it ; though he declared to one witness, produced by plaintiff, that the
lot was his, and he intended to claim and improve it, when he was able.
This declaration was repeated often, from 1803, till the time of his death,
and on his death-bed ; and it appeared, that he was, during all this time,
very poor ; it also appeared in evidence, by the plaintiff’s witness, that the
defendant was informed, that Williams owned the lot, before the deed from
Symmes, in 1803, and after he had made the purchase.

This is the substance of the evidence given at the trial, and returned
with the record and a bill of exceptions, stating that it contains all the
cvidence offered in the cause; whereupon, the plaintiff’s counsel moved:
the court to instruct the jury, that on this evidence the plaintiff was entitled
to a verdict ; also, that the evidence offered by the plaintiff and defendant
was not sufficient, in law, to establish an adverse possession by the defend-
ant ; which motions the court overruled. This forms the first ground of
exception by the plaintiff to the overruling his motions : 1. The refusal
of the court to instruct the jury that he was entitled to recover: 2. That
the defendant had made out an adverse possession.

Before the court could have granted the first motion, they must have
been satisfied, that there was nothing in the evidence, or any fact which the
jury could lawfully infer therefrom, which could in any way prevent the
plaintiff’s recovery ; if there was any evidence which conduced to prove
any fact that could produce such effect, the court must assume such fact to
have been proved ; for it is the exclusive province of the jury, to decide
what facts are proved by *competent evidence. It was also their [*51
province to judge of the credibility of the witnesses, and the weight !
of their testimony, as tending, in a greater or less degree, to prove the facts
relied on ; as these were matters with which the court could not interfere,
the plaintiff’s right to the instruction asked, must depend upon the opinion
of the court, on a finding by the jury in favor of the defendant, on every
matter which the evidence conduced to prove ; giving full credence to the
witnesses produced by him, and discrediting the witness for the plaintiff.

Now, as the jury might have refu-ed credence to the only witness who
testifies to the notice given to the defendant of Williams’s ownership of the
lot in 1803, and of his subsequent assertion of claim, and intention to im-
prove it ; the testimony of this witness must be thrown out of the case, in
testing the correctness of the court in overruling this motion ; otherwise,
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we should hold the court below to have erred, in not instructing the jury on
a matter exclusively for their consideration—the credibility of a witness, or
how far his evidence tended to prove a fact, if they deemed bim credible.
This view of the case throws the plaintiff back to his deed, as the only
evidence of title; on the legal effect of which, the court were bound to
instruct the jury as a matter of law, which is the only question to be c¢on-
sidered on this exception.

It is clear, that the plaintiff had the elder legal title to the lot in dispute,
and that it gave him a right of possession, as well as the legal seisin and
possession thereof, co-extensively with his right ; which continued till he
was ousted by an actual adverse possession (6 Pet. 743) ; or his right of
possession had been in some other way barred. It cannot be doubted, that
from the evidence adduced by the defendant, it was competent for the jury
to infer these facts—that he had claimed this lot under color and claim of
title, from 1804 until 1834 ; had. exercised acts of ownership on and over
it, during this whole period ; that his claim was known to Williams and
to the plaintiff ; was visible, of public notoriety, for twenty years previous to
the death of Williams. And if the jury did not credit the plaintiff’s witness,
they might also find that the defendant had no actual notice of Williams’s
claim ; that it was unknown to the inhabitants of the place, while that of
the defendants was known ; and that Williams never did claim the lot, 10
assert a right to it, from 1808 until his death in 1824. The jury might also
draw the same conclusion from these facts, as the witnesses did ; that the
*defendant was, during the whole time, in possession of the lot, as
strictly, perfectly and exclusively, as any person could be of a lot
not inclosed or built upon; or as the situation of the lot would admit of.
The plaintiff must, therefore, rely on a deed of which he had given no
notice, and in opposition to all the evidence of the defendant, and every fact
which a jury could find, that would show a right of possession in him, either
by the presumption of a release or conveyance of the elder legal title, or by
an adverse possession. On the evidence in the cause, the jury might have
presumed a release, a conveyance, or abandonment of the claim or right of
Williams, under a deed in virtue of which he had made no assertion of right
from 1798, in favor of a possession, such as the defendant held from 1804 ;
though it may not have been strictly such an adverse possession, as would
have been a legal bar, under the act of limitations. There may be circum-
stances which would justify such a presumption in less than twenty-one
years (6 Pet. 5138) ; and we think that the evidence in this case was, in law,
sufficient to authorize the jury to have made the presumption, to protect a
possession, of the nature testified, for thirty years; and if the jury could
s0 presume, there is no error in overruling the first motion of the plaintifl.

On the next motion, the only question presented is on the legal sufticiency
of the evidence to make out an ouster of the legal seisin and possession of
Williams by the defendant ; and a continued adverse possession for twenty-
one years before suit brought. An entry by one man on the land of another,
is an ouster of the legal possession arising from the title, or not, according
to the intention with which it is done ; if made under claim and color of
right, it is an ouster, otherwise, it is a mere trespass ; in legal language, th‘e
intention guides the entry and fixes its character., That the evidence in this
case justified the jury in finding an entry by the defendant on this lot, as
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early as 1804, cannot be doubted ; nor that he claimed the exclusive right
to it, under color of title, from that time until suit brought. There was
abundant evidence of the intention with which the first entry was made, as
well as of the subsequent acts related by the witnesses, to justify a finding
that they were in assertion of a right in himself ; so that the only ingniry
is, as to the nature of the possession kept up.

It is well settled, that to constitute an adverse possession, there need not
be a fence, building or other improvement made (10 Pet. 442) ; it suflices
for this purpose, that visible and notorious acts of ownership are exercised
over the premises in *controversy, for twenty-one years, after an entry
under claim and color of title. So much depends on the nature and T
situation of the property, the uses to which it can be applied, or to which
the owner or claimant may choose to apply it, that it is difficult to lay down
any precise rule, adapted to all cases. DBut it may with safety be said, that
where acts of ownership have been done upon land, which, from their nature,
indicate a notorious claim of property in it, and are continued for twenty-
one years, with the knowledge of an adverse claimant, without interruption,
or an adverse entry by him, for twenty-one years; such acts are evidence
of an ouster of a former owner, and an actual adverse possession against
him ; if the jury shall think, thdt the property was not susceptible ol a more
strict or definite possession than had been so taken and held. Neither actual
occupation, cultivation nor residence, are necessary to constitute actual pos-
session (6 Pet. 513), when the property is so situated as not to admit of any
permanent useful improvement, and the continued claim of the party has
been evidenced by public acts of ownership, such as he would exercise over
property which he claimed in his own right, and would not exercise over pro-
perty which he did not claim. Whether this was the situation of the lot
in question, or such was the nature of the acts done, was the peculiar province
of the jury ; the evidence, in our opinion, was legally sufficient to draw the
inference that such were the facts of the case, and if found specially, would
have entitled the defendant to the judgment of the court in his favor ; they,
of course, did not err in refusing to instruct the jury that the evidence was
ot sufficient to make out an adverse possession.

The remaining exceptions are to the charge of the court, in which we
can receive no departure from established principles. The learned judge
wias very explicit in stating the requisites of an adverse possession; thc
plaintiff had no cause of complaint to a charge, stating that exclusive
appropriation, by an actual occupancy ; notice to the public, and all con-
cerned of the claim, and enjoyment of profits by defendant, were all neces-
sary. No adjudication of this court has established stricter rules than these ;
and if any doubts could arise, as to their entire correctness, it would be on an
exception by the defendant. In applying them, in the subsequent part of
the charge, to the ovidence, there seems to have been no relaxation
of these rules. The case put by the court, as one of adverse possession, is of
a valaable sand-bank, exclusively possessed, and used by the defendant, for
his *own benefit, by using and selling the sand—and this occupancy, .
notorious to the public and all concerned ; which fully meets all the G
requisites before stated, to constitute adverse possession. If we take the
residue of the charge literally, it would seem to superadd other requisites ;
a5, the payment of taxes, ejecting and prosecuting trespassers on the lot ;
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its contiguity to the defendant’s residence, &c. ; but such is not the fair
construction of the charge, nor the apparent meaning of the court. These
circumstances would seem to have been alluded to, to show the intention
with which the acts previously referred to were done ; in which view they
were important, especially, the uninterrupted payment of taxes on the lot
for twenty-four successive years ; which is powerful evidence of a claim of
right to the whole lot. The plaintiff’s counscl has considered these circum
stances making a distinct case, in the opinion of the court, for the opera-
tion of the statute ; and has referred to the punctuation of the sentence, in
support of this view of the charge. Its obvious meaning is, however, to
state these as matters additional or cumulative to the preceding facts; not
as another distinet case, made out by the evidence, on which alone the jury
could find an adverse possession. Punctuation is 2 most fallible standard
by which to interpret a writing ; it may be resorted to, when all othcr
means fail; but the court will first take the instrument by its four
corners, in order to ascertain its truc meaning ; if that is apparent, on
judicially inspecting the whole, the punctnation will not be suffered to
change it.

It has also been urged, in argument, that as the defendant had notice of
the claim of Williams, his possession was not fair and honest, and so not
protected by the statute. This admits of two answers: 1. The jury were
authorized to negative any notice ; 2. Though there was such notice of a
prior deed, as would make a subsequent one inoperative to pass any title,
yet an adverse possession for twenty-one years, under claim and color of
title, merely void, is a bar ; the statutory protection being necessary, only
where the defendant has no other title but possession, during the period pre-
scribed. The judgment of the circuit court is, therefore, aflirmed.

Judgment affirmed.

#55] *Samuer Veazie v. Ira WabLEIGH ¢ al.

Discontinuance.

On the trial of a cause in the circuit court of the district of Maine, upon certain questions which
arose in the progress of the trial, the judges of the court were divided in opinion, and the ques-
tions were, at the request of the plaintiff, certified to the supreme court, to January term 1835
in December 1836, the plaintiff filed in the office of the clerk of the circuit court of Maine, 2
notice to the defendant, that he had discontinued the suit in the circuit court, and that as soon
as the supreme court should meet at Washington, the same disposition would be made of it
there, and that the costs would be paid, when made up ; a copy of this notice was given to
the counsel of the defendants. The plaintiff’s counsel asked the court for leave to discontinue
the cause ; and the discontinuance was allowed.!

Quare? Whether the party on whose motion questions are certified to the supreme court, under
the act of congress, has a right, generally, to withdraw the record, or discontinue the case 1
the supreme court ; the original cause being detained in the circuit court for ulterior proceed
ings.

CERTIFICATE of Division from the Circuit Court for the District of
Maine. An action of trespass was instituted in 1835, in the circuit court of
the district of Maine; and the question between the plaintiff and the

! And see, United States v. Minnesota and North-western Railroad Co., 18 How. 241
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defendant was, as to the title in certain lots of ground, described in the
declaration, in the county of Penobscot, in the state of Maine.

The case came on to be tried before the circuit court, at October term
1635 ; and the judges of the court being divided in opinion on certain
questions arising in the trial of the cause, the same were, at the request
of the plaintiff, by the order of the court, certified to the supreme court of
the United States. The case was docketed at January term 1836.

On the 15th of December 1836, the plaintiff filed a notice in the circuit
court, that the case then under a certificate of division to the supreme
court of the United States, was discontinued in the circuit court ; and that
the same would be discontinued in the supreme court at Washington
as soon as that court should meet. The notice also stated the readiness of
the plaintiff to pay the legal costs of the defendants, when the same should
be made up. Notice of this paper was given to the defendants.

Smith and Butler, of counsel for the plaintiff, moved the court to dis-
continue the case,

* Webster, against the motion, stated, that the action had been [*56
brought to try the title to a very valuable quantity of land in Maine;
and on the trial, the questions which were decisive as to the rights of the
parties to the controversy, had been certified to this court. The cause was
continued at the last term of this court, at the instance of the plaintiff, and
now he asks the discontinuance of the case ; this cannot be done by either
party, without the consent of the other. This is the general ground of
objection.

At present, there is no discontinuance on the record of the circuit court
in Maine, for no discontinuance can take place in vacation. But if applica-
tion had been made to the circuit court to allow the discontinuance, that
court had no power over the case. There is no statute of Massachusetts
or of Maine, declaring the cases in which a plaintiff may discontinue. T'he
authority referred to from Dane’s Abridgment, is applicable to costs only ;
it does not recognise it as a general doctrine, that a plaintiff may always
discontinue. A discontinuance, after the trial, is always in the discretion of
the court; and the rule is universal, that when anything has occurred
in the course of the cause, which gives the defendant an interest to have the
case decided, the plaintiff cannot discontinue. This is stated in 5 Dane’s
Abr. 672 ; 6 Ibid. 194, art. 1, § 12, and in the cases referred to. These
authorities show that there cannot be a discontinuance by the plaintiff,
where there has been a reference under a rule of court ; as the defendant
has, by the reference, acquired an interest in the termination of the cause.

The present proceeding is entirely a statutory one, and it was intended
to take the place of a provision which should give to the parties in a case a
full opportunity of having a final decision in this court over those questions
which, when decided, would govern the circuit court in the case. In the
early history of the circuit courts, there was no such provision, and when a
difference of opinion prevailed between the judges of the court, the case
was adjourned to the succeeding term, until another judge of the supreme
court should hold the circuit court ; these courts being then held by the
]{ldgt.es of the supreme court, sitting in rotation, or in succession, in each
circuit; and if the court shouid again be divided in opinion, the judge
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of the supreme court holding the court should decide. The act of 1802
(2 U. S. Stat. 159), was passed after the judges of the supreme court were
assigned to each circuit.

*I'wo ejectment suits, involving the same questions as those
presented in this cause, were depending, when the case was certified.
The defendant has, therefore, an interest to have the questions settled.
But whether he has, or not, it is enough, under the provisions of the act
of congress, that he desires to have the law settled.

All the proceedings under this statute are prescribed by it. Nothing is
said about the case being withdrawn. The questions upon which the court
may divide in opinion are to be certified, and the supreme court are to
decide upon them, and certify their decision to the circuit court. When this
is done, the plaintiff may discontinue the cause, with the consent of the
circuit court ; but uutil the cause is again in the circuit court, he has no
power over it. But it is not-denied, that, both parties agreeing, the case
may be withdrawn. By the provisions of the law, the case may be certified,
at the instance of either party ; and in the present case, it was done by the
plaintiff ; the defendant might have done it. The law says the division
shall be certified, and that the supreme court shall decide it. Rule nineteen
of this court, relating to writs of error, provides, that the plaintiff in error
shall not discontinue. If he does, the defendant may go on. This rule,
by analogy, applies to the case before the court. Cited, 12 Mass. 49, as to
discontinuances.

*517]

Smith and Butler, for the plaintiff, contended, that the plaintiff had a
full right to discontinue the case in the circuit court, where it was still pend-
ing ; the certificate not having removed it into this court. The law of Maine
recognises this right. 5 Dane’s Abr. tit. Discontinuance, 671. The case in
15 Mass. 179, is to the same point.

This is not like a discontinuance after verdict. After this court shall
have decided the questions certified, a jury must be called, and the case will
proceed. Nothing is in the supreme court but the questions certified, and
they are only incidents to the case. By the statute, notwithstanding the
fact that questions on which the judges of the circuit court have differed,
have been certified, the cause may go on and be tried, unless the questions
are such as to prevent it. Cited, Wayman v. Southard, 10 Wheat. 1 ; United
States v. Daniel, 6 Ibid. 542. These cases show, that if the decision on the
*58] questions certified *shall be a decision of the cause, yet this court

cannot give judgment ; nor can the whole case be sent up to this court
for decision. United States v. Bailey, 9 Pet. 273.

What were the rights of the parties in the circuit court? We aver, that
either of them could have had the questions on which the judges differed in
opinion certified to this court. The plaintiff alone has chosen to exercise
this right. It is admitted, that these questions are important ; but if the
defendant chose to take the chance of the plaintiff’s discontinuing the cause
hiere, he must abide by the consequences. He omitted to secure the decision
of this court on these questions, by requesting to have them certified ; and
the case is now before this court, on the request of the plaintiff only. He
withdraws it from the court, and what, then, is its authority to proceed ?
Until the argument of the case comes on, the record is not here for the benefit
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of both parties. It is here, until then, only for the party at whose request
it had been certified. This does not apply to costs.

It will not be denied, that if this case had been discontinued by order of
the court below, this court would not afterwards go on. Has there been a
discontinuance ? Ias it not been substantially withdrawn from the circuit
court ? Is it technically correct, to say, a case cannot be discontinued, with-
out the act of the court in which it is depending ; but yet, substantially, a
discontinuance may be made in vacation, which will have the effect of a dis-
continuance ? It is understood, that the act of the plaintiff in this case is,
according to the practice in Maine, a discontinuance ; and that he cannot
now go on in the circuit court with the cause. The paper having been filed,
it has become the property of the court and of the defendant ; and the plain-
tiff cannot afterwards appear in the case. The paper states, that the case is
discontinued ; and this has been followed up by the application now made.
No more proceedings can take place. In England, on the filing of such a
paper, the court would order a nonsuit.

The statute of Maine, on giving costs on a discontinuance, affirms the
right. By the common law, no costs were given on a discontinuance, except
in certain cases, on the condition of paying costs. After the jury had
retired, and after they have returned, and are ready to give their verdict,
the plaintiff must be called, and he may retire. The penalty of costs is
imposed in such cases. It is when a party secks to discontinue, without
costs, he must apply to the court. *As to the case of a reference e
under a rule of court, in which it is admitted, neither party can with- [®a¢
draw : here, by agreement, the cause is out of court, and neither party can
go to court and discontinue, without the consent of the other. A different
tribunal has been substituted, and each party has a right to its adjudica-
tion of the case. But there is no such right in this case,

Suppose, the case had been argued and decided in this court, on the
points certified, and had gone back to the circuit court of Maine; could
that court proceed in the cause, if the plaintiff, on being called, does
not appear? Could a venire be issued, and a jury be called? Could he not,
after the jury was sworn, suffer a nonsuit? If all this may be done, after
the cause has proceeded so far, may not the same be done, in an earlier
period of the proceedings ?

Story, Justice, delivered the opinion of the court.—This is a case certi-
fied from the circuit court for the district of Maine, upon a division of opin-
ion of the judges of that court, upon certain questions which arose in the
progress of the trial of the cause. These questions were certified to this
court, at the last term, upon the motion of the plaintiff. On the 15th of
December last, the plaintiff filed in the clerk’s office of the circuit court (it
being vacation) a written declaration, as follows :
~ “Ihereby notify you, that the action of trespass, which is now pending
In said court, to await the decision of certain questions carried up to the
Supreme court, is discontinued by me ; and that the same disposition will
be made of the case in the supreme court at Washington, as soon as it meets
at Washington. You will, therefore, please to file this in the case, and notify
the counsel for the defendants of the same, and that their legal costs in the

41




59 SUPREME COURT [Jan’y
Veazie v. Wadleigh.

said circuit court may be immediately made up, and the same will be
paid.”

Due notice was accordingly given to the counsel of the defendants ; and
the counsel for the plaintiff have, accordingly, at the present term, made a
motion in this court, under these circumstances, to discontinue the cause
here, and to withdraw the record. The motion is resisted, on the other
side, upon the ground, that the defcndants have an interest in having these
certified questions decided by this court, of which they cannot be deprived,
without their own consent, by the dismissal of the cause. The point is
confessedly new, and we have, therefore, thought it right, after the argu-
ment, to give it full consideration, with reference to the future practice of
the court.

*The act of 102, ch. 31, § 6, under which this case has been certi-
*60] fied, provides, That whatever any question shall occur before a cir-
cuit court, upon which the judges shall be opposed, the point upon which
the disagreement shall happen, shall, during the same term, upon the
request of either party, or their counsel, be stated, under the direction of
the judges ; and certified, under the seal of the court, to the supreme court,
at their next session to be held thereafter, and shall, by the said court, be
finally decided. And the decision of the supreme court, and their order in
the premises, shall be remitted to the circuit court, and be there entered on
record, and shall have effect according to the nature of the said judgment
and order ; provided, however, that nothing herein contained shall prevent
the cause from proceeding, if, in the opinion of the court, further proceed-
ings can be had, without prejudice to the merits.”

In construing a statute providing for such a novel mode of obtaining
the decision of an appellate court upon the matters of controversy between
the parties, it is not surprising, that there should be some difficulty in
ascertaining the precise rights of the parties; whether the party upon
whose motion the questions are brought here, is to be treated like a plain-
tiff in error, as entitled to dismiss his own certified cause, at his pleasure ; or
whether the other party is entitled to retain the cause, for his own benefit,
and to insist upon a final adjudication of the questions here. It is clear,
that the statute does not, upon the certificate of division, remove the origi-
nal cause into this court ; on the contrary, it is left in the possession of the
court below, for the purpose of further proceedings, if they can be had
without prejudice to the merits ; so that, in effect, the certified questions
only, and not the original cause, are removed to this court. In the next
place, locking to the intent and objects of the provision, which are to enable
the court below to proceed to a final adjudication of the merits of the cause,
it seems equally clear, that if the original cause is entirely withdrawn from
the cognisance of the circuit court, by discontinuance or otherwise, there
is no ground upon which this court should be required to proceed to decide
the certified questions, since they are thus become mere abstract questions.
They are but incidents to the original cause, and ought to follow the fate of
their principal. 'We have no doubt, then, that upon the true construction of
the statute, if a discontinuance had been actually entered in the circuit court
of Maine, in term, the record here ought not further to be acted upon by
“61] us ; but a withdrawal or dismissal of the certified *questions ought

"1 to beallowed. If it were necessary to accomplish this object, in the
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most formal way, we should order the case to stand continued until the
next term of this court ; so that the plaintiff might, in the intermediate
time, make an application to the circuit court in term, to enter a discontin-
nance thereof in that court.

The only point of difficulty is, whether the filing of the above paper in
the circuit court, in vacation, constitutes, per se, a discontinuance of the
original cause, without any action of the circuit court thereon, upon which
this court ought now to act. According to the practice of some of the
courts in the Union, it is understood to be the right of the plaintiff to enter
a discontinuance of the cause, at any time, either in term or in vacation,
upon the payment of costs, before a verdict is given, without a formal assent
of, or application to, the court; and that, thereupon, the cause is deemed,
in contemplation of law, to be discontinued. In Massachusetts and Maine,
a different practice is understood to prevail ; and the discontinuance can
only be in term, and is, generally, upon application to the court. In many
cases, however, in these states, it is a matter of right. In Haskell v. Whit-
ney, 12 Mass. 49-50, this doctrine was expressly recognised. The court, on
that occasion, said, ¢ The plaintiff or demandant may, in various modes,
become nonsuit, or discontinue his cause, at his pleasure ; at the beginning
of every term at which he is demandable, he may neglect or refuse to
appear ; if the pleadings are not closed, he may refuse to reply, or to join
an issue tendered ; or after issue joined, he may decline to open his cause
to the jury ; the court also may, upon sufficient cause shown, allow him to
discontinue, even when it cannot be claimed as a right, or after the cause is
opened and submitted to the jury.” Before trial, then, the plaintiff may,
in many cases, as a matter of right, discontinue his cause, according to the
practice of the state courts, at any time when he is demandable in court.
After a trial or verdict, he can do so only by leave of the court, which it
may grant or refuse, in its discretion. But, under ordinary circumstances,
before verdict, it is almost a matter of course to grant it, upon payment of
costs, when it is not strictly demandable of right.

Under the circumstances of the present case, we have no douby, that
the plaintiff is estopped, hereafter, to withdraw his assent to the discontinu-
ance of his suit in the circuit court; and that that court possesses full
authority to enter such discontinuance at its next term, upon the mere foot-
ing of the paper filed in the clerk’s office, without *any further act of P
the plaintiff. We think, too, that it would be the duty of that court L i
to allow the entry of such discontinuance, upon the application of the plain-
tiff ; as he certainly has a right, in that or some other form, to decline to
proceed further in the suit, or to prosecute it further, subject to the pay-
ment of costs to the defendants. In substance, then, we think the original
cause in the circuit court ought now to be treated by us as virtually at an
end, for all the purposes of requiring our decision upon the certified ques-
tions ; and that the motion to withdraw the record, and discontinue the
cause, ought to be granted.

. In making this decision, we wish to be understood, as not meaning to in-
timate, that the party, upon whose motion any questions are certified to
this court under the statute, has a right, generally, to withdraw the record,
or discontinue the case here, while the original cause is retained in the
circuit court for ulterior proceedings. That is a point of a very different
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nature from that now before us, and may require very different principles
to govern it. It will be sufficient to decide it, when it shall arise directly
in judgment.

Ox consideration of the motion made in this cause, on a prior day of the
present term of this court, to wit, Thursday, the 12th inst., by Mr. Smith,
of counsel for the plaintiff, to dismiss this cause, and of the arguments
thereupon had, as well in support of as against the motion, it is now here
considered by the court, that said motion be and the same is hereby granted.
Whereupon, it is now here ordered and adjudged by this court that this
cause be and the same is hereby dismissed.

*63] *Crawrorbp ALLEN, Appellant, ». Joan Hammonp, Appellee.

Concellation of contract founded in mistake of fact.

The brig Ann, of Boston, on a voyage from New Orleans to Madeira, &c., was unlawfully cap-
tured by a part of the Portuguese squadron, and was, with her cargo, condemned ; upon the
remonstrance of the government of the United States, the claim of the owner for compensation
for this capture was, on the 19th of January 1832, admitted by the government of Portugal,
to an amount exceeding $33,000, one-fourth of which was soon after paid. On the 27th of
Janaary 18382, the owner of the Ann and cargo, neither of the parties knowing of the admis-
sion of the claim by Portugal, made an agreement with the appellant, to allow him a sum, a
little below one-third of the whole amount of the sum admitted, as commissions, on his agree.
ing to use his utmost efforts for the recovery thereof ; at the time this agreement was made,
which was under seal, H., the appellee, was indebted to the appellant, A., $268, for services
rendered to him in the course of a commercial ageney for him ; in the contract, it was agreed,
that this debt should be released. Under the contract, A. received the payment of one-fourth
of the amount admitted to be due to H., by Portugal ; and H. filed a bilkto have the contract
rescinded, and delivered up to him ; the debt of $268 to be deducted from the same, with inter-
est, &c. The circuit court made a decree in favor of H., and on the payment of $268, with
interest, the contract was ordered to be delivered up to be cancelled. The decree of the circuit
court was affirmed ; the court being of opinion, that the agreement had been entered into by
both the parties toit, under a mistake, and under entire ignorance of the allowance of the claim
of the owner of the Ann, and her cargo ; it was without consideration ; services long and ardu-
ous were contemplated, but the object of those services had been attained.

If a life-estate in land is sold, and at the time of the sale, the estate is terminated by the death
of the person in whom the right vested, a court of equity would rescind the purchase; if a
horse is sold, which both parties believed to be alive, the purchaser would not be compelled
to pay the consideration.!

The law on this suject is clearly stated in the case of Hitchcock ». Giddings, Daniel’s Exch. 1,
where it is said, that a vendor is bound to know he actually has that which the professes to
sell ; and even though the subject of the contract be known to both parties to be liable to a
contingency, which may destroy it immediately ; yet if the contingency has already happened,
it will be void.

Hammond ». Allen, 2 Sumn. 887, affirmed.

APPEAL from the Circuit Court of Rhode Island. In the circuit court,
the appellee, John Hammond, filed a bill, praying that a certain instrument
in writing, executed by him and the appellant, in January 1832, by which
he had stipulated to allow to the appellant a compensation for establish-
ing a claim on the Portuguese government, for the illegal capture of a

1 And see Martin v. McCormick, 8 N. Y. 831 ; Miles v. Stevens, 8 Penn. St. 21; s. a. 8 Clark
484,
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*vessel belonging to him, should be cancelled ; the consideration for the
said stipulation having failed ; the bill also prayed for further and other
relief,

The instrument referred to was an irrevocable power of attorney from
Hammond to Allen, to receive from the government of Portugal, or of the
United States, and of and from all and every person and persons whomso-
ever, a certain claim or demand which said Hammond had, for and on account,
of the capture and condemnation of the American brig Ann, of Boston, and
her cargo, on a voyage from New Orleans to Goree (intending to stop
and trade at Fayal, Madeira and Teneriffe), by the Portuguese squadron
cruising off the island of Terceira, and condemned by the tribunal sitting
at Lisbon, under the authority of the Portuguese government, on the 22d of
December 1831. The agreement was made on the 27th day of January
1832, between Hammond and Allen, by which Hammond agreed to pay
Allen ten per cent. on all sums recovered, until the amount should equal
$8000, and on all sums, over that amount, thirty-three per cent.; and Ailen
agreed to use his utmost efforts to bring the claim to a favorable issue, and
to receive the aforesaid commission in full compensation for his services
and expenses, already incurred, or thereafter to be incurred, in prosecuting
the claims.

The bill, amongst other things, alleged, that on the 19th of January
1332, in consequence of measures taken by the representatives of the govern-
ment of the United States, at Lisbon, the Portuguese government

recognised and admitted the complainant’s claim to the amount of
$33,700, of which he alleged he was ignorant, until the month of March 1832.
That the power of attorney was executed in consequence of certain repre-
sentations made hy Allen, that he could render important services in prose-
cuting the claim against the Portuguese government, without which services,
the claim would be lost ; and that Allen proposed to Hammond to appoint
him his agent ; that he was then ignorant his claim had been recognised,
and also, that the agreement was executed, while he remained ignorant of
the fact,

The bill also charged, that the claim has not been liquidated or paid, in
consequence of any interference or exertions of the defendant, or through
any agency or influence on his part. 'That both said instruments were
executed, without due consideration, and when the complainant was ignorant
of the situation of his claim on the Portuguese government. That the con-
tract of January 27th, 1832, “was entered into and executed, without any
adequate consideration or services to be by the said Crawford Allen paid or
performed,” under mistaken views and ignorance of the then situation of
the complainant’s claim ; and was hard, unconscionable and unequal, and
ought, on that account, to be set aside, even if said claim had not been
liquidated by the Portuguese government, at the time said contract was
made and executed.

The answer gave the history of the acquaintance between the complain-
ant and defendant ; showed the measures to enforce this claim, which the
defendant had taken, as the agent of the complainant, prior tb the execution
of the power of attorney; that those measures were approved by the com-
plainant ; that the power was read to him ; that three copies were executed ;
and that the complainant saw all the letters which the defendant had
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received. It alleged, that the defendant relinquished all claims for com-
missions and services, amounting to $268, then due him ; and that the con-
sideration to the complainant, for executing said instruments, was the
defendant’s relinquishment of the immediate payment of the money then in
his own hands, of what was then justly due to him for commissions and for
services already rendered in regard to the reclamation of said vessel from the
Portuguese government, and the agreement on the part of said defendant,
to use his “ utmost efforts to bring the aforesaid claim to a favorable issue,”
and to sustain all the expenses in prosecuting said claim. *The defend
ant expressly denied, that it was any part of the understanding o
agreement between him and the complainant, that the defendant was no.
to receive said stipulated sums, in case there should be little or no troublc
in obtaining said money. On the contrary (he stated), the understanding
and agreement was, that the defendant was to receive said sums and no
more, even though his trouble and expenses should much exceed said sums,
and to receive said sums also, if his trouble and expenses should be but very
small ; and both parties fully understood, that the value of the bargain to
the defendant depended on these contingencies—and the defendant averred,
that he had no knowledge, at the time, of the situation of the claim, except
that derived from the letters annexed to his answer, that all the information
he had was made known to the complainant and was common to them both ;
that it was made known to the complainant in conversations, and by exhibit-
ing said letters ; and he denied that the agreement, when executed, was to
depend for its validity on any subsequent information, from any source
whatever. “On the contrary, it was fully understood, that contingencies
like the one which unexpectedly happened, or others of an opposite char-
acter, might render the agreement very advantageous, or very disadvan-
tageous, to the defendant.”

The circuit court gave a decree in favor of the complainant ; and the
defendant appealed to this court. The decree required the defendant to
bring the agreement of January 27th, 1832, into the clerk’s office, within
ninety days, for cancellation, and enjoined the defendant from asserting any
title, at law or in equity, under the same ; and it also ordered the payment
of $268, by the complainant to the defendant.

*66]

The case was agued by Green and Ogden, for the appellant ; and by
Webster, for the appellee.

Green and Ogden, for the appellant, contended, that this decree ought to
be reversed, because it appears by the evidence in the cause : 1. That the
agreement was fairly made, and for a valuable consideration, and is not
uncounscionable or oppressive. 2. That it was made with an equal knowledge
of all the circumstances on the part of each of the contracting parties.
3. That the fact that the claim might have been allowed by the Portuguese
government must have been contemplated by the parties, when the agree-
ment was made, and was onc of the contingencies which might make it
more or less profitable to the defendant; and that the allowance of the
claim of that government did not relieve the defendant from other duties
*g71 to be performed, and expenses to be *incurred, under the agreement;

1 nor was the recognition of the claim, or even obtaining its payment,

the sole consideration for the agreement. 4. That the defendant, by his
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acts, affirned the agreement, after he had full knowledge that the claim had
been allowed by the Portuguese government.

The evidence fully shows that the agreement was fairly made, and for a
valuable consideration. The consideration was a relinquishment of a debt
of $268, due by the appellee, and of a compensation for services in prose-
cuting a claim. Heavy expenses would be incurred in the prosecution of
the same; and at the time the arrangement was made, the issue of the
undertaking of the appellant was very doubtful. The agreement was made
with an equal knowledge of all the facts, by both parties to it. At the
moment the agreement was made, both parties might have supposed
the Portuguese government had recognised it; as it was known to both,
that the government of the United States had made the injury dcue to the
appellee the subject of diplomatic complaint, and had demanded satisfaction
for it. Thus, the objection to the rights of the appellant, founded on
a want of consideration, or too great a compensation, for services done, or
to be done, by him, which was sustained by the circuit court, should not have
prevailed. The contract was made with a view to every contingency ; and
that of an actual acknowledgment of the claim having been made, was one
of those contingencies contemplated by the parties, There was also a sum
of money actually paid for the contract ; this the appellant was not to have
returned to him under any circumstances. The situation of the claim of
the appellee on the Portuguese government, at this time, even since its
acknowledgment, and an agreement to pay the amount admisted to be due,
shows that there was more in uncertainty than the mere fact that the claim
was not allowed. But one of the instalments has been paid ; and although
the period for the payment of further sums has arrived, nothing more has been
recetved. The government of Portugal is convulsed by intestine divisions,
and is without the means of discharging its obligations. The appellant has,
under his contract, duties yet to be performed; he is bound to keep an agent
in Portugal, whose efforts are constant to procure the payment of the
remaining sums due to the appellee.

Webster, for the appellee, contended, that at the period of the *con- s
tract with the appellee, there was no state of things existing, which [ *e8
could furnish a consideration for the sum agreed to be allowed to the appel-
lant. e was to prosecute the claim on the Portuguese government, for
the capture of the property of the appellee. In doing this, it was expected,
h.e would be obliged to pay considerable sums for expenses ; to devote much
time to the object ; to employ agents ; and yet, at the instant it was agreed
o pay him for all these services, or to provide for all these expenses,
potl)ing was to be done; for all had been accomplished, without his agency.
I'hus, no foundation for the contract existed. As to the sum of $268, paid
b_y the appeliant, the same principles which prevent his obtaining anything
from the appellee under the contract, entitle him to have that sum repaid
to him, with interest. Where a fact of leading importance to parties enter-
'ng into a contract, was supposed to exist, and did not exist, the contract
formed on the belief that it was in existence, should be set aside. This was
the case between these parties ; nothing remained to be done by the appel-
lant, It cannot be contended, that the payment of the sum of $268 to the
appellec, was a consideration which entitled him to receive the thousands
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of dollars the contract was to give him, and which he now claims. In
Hitcheock v. Giddings, Daniel’s Exch. 1 (s. c. 4 Price 135), the principles
upon which this case is rested by the appellee, are sustained by the court.
If the contingency which was the object of the contract has happened,
the contract is void.

McLEan, Justice, delivered the opinion of the court.—This suit in chan-
cery is brought before this court, by an appeal from the decree of the circuit
court for the district of Rhode Island. The bill was filed in the cireuit court,
by the appellee, to compel the appellant to deliver up to be cancelled a cer-
tain contract, on the ground of its having been given through mistake.

In the year 1830, the appellee being the sole owner and master of the
brig Ann, of Boston, while on a voyage from New Orleans to Madeira, an
thence to the coast of Africa, was illegally captured, off the Western Islancs,
by a part of a Portuguese squadron. Notice of the capture was given to the
American government, but the vessel and cargo were condemned. Such
remonstrances were made by the American government, that on the 19th
day of January 1832, the claim of the appellee was *admitted, to the
amount of $33,700, by the Portuguese government. On the returu
of the appellee to the United States, he executed a power of attorney to the
appellant, which is stated to be irrevocable ; authorizing him to prosecutc
his claim against the government of Portugal. And on the 27th of January
1832, the parties entered into a contract, under seal, in which Hammond
agreed to pay Allen ten per centum on all suins which he should recover, up
to $8000, and thirty-three per cent. on any sum above that amount, as
commissions. And Allen agreed to use his utmost efforts to recover the
claim.

Prior to this period, and before the power of attorney was given, Allen,
who was a commission-merchant at Providence, Rhode Island, had acted as
the agent of Hammond in procuring insurances on his vessel and cargo, at
various times, and also in the transaction of other business. Comumissions
were charged by Allen as in ordinary cases ; and it appears, that Hammond
was indebted to him for these services, at the date of the above agreement,
the sum of $268. Allen had effected an insurance on the brig for the voy-
age in which it was captured, and as soon as he heard of the capture, he
made representations of the fact to the secretary of state, at Washington.
This was not only sanctioned by Hammond, but from his correspondence
with Allen, he seems to have placed great confidence in his disposition and
ability to serve him. There are a great number of facts which are proved
in the case, and contained in the record ; but it is unnecessary to state them,
as they can have no direct bearing on the principal, and indeed, the only,
question in the cause.

Tt appears, that eight days before the agreement was entered into by the
parties, the Portuguese government admitted the claim of Hammond, onc-
fourth of which was shortly afterwards paid. And the question arises,
whether an agreement, entered into under such circumstances, ought to be
delivered up and cancelled. No one can read the contract, without being
struck with the large sum that Hammond is willing to pay on the contin-
gency of recovering his claim. Allen was to receive as a compensation for
his services, a sum little below the one-third of the amount recovered. This
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shows, in the strongest point of view, that Hammond could have entertained
but a remote prospect of realizing his claim ; and indeed, *it would [*70
scem, when the circumstances of the case are considered, that he could
have had little or no ground to hope for success. His vessel and cargo had
been condemned ; the Portuguese government was in an unsettled state,
and its finances in the greatest confusion and embarrassment. In his vessel
and cargo, Hammond appears to have lost his entire property ; and this very
naturally threw him into despondency, and induced him to agree to pay
nearly one-third of his demand, to an agent, who might, by possibility,
recover it. He, no doubt, supposed, that by interesting his agent so deeply
in the claim, he would secure his sympathies, and his utmost exertions.
And the prospect was, if the claim, or any part of it, should be obtained,
it would be the work of time, and of great effort.

Allen is not chargeable with fraud in entering into the contract, nor in
using the most persevering efforts to get possession of the instalment paid.
That the contract was entered into by both parties, under a mistake, is
unquestionable. Neither of them knew that the Portuguese government
had allowed the claim. Can a court of equity enforce such a contract? Can
it refuse to cancel it? That the agreement was without consideration, is
clear. Services long and arduous were contemplated as probable, by both
parties, at the time the contract was executed. But the object of pursuit
was already attained. No services were required under the contract, and
for those which Allen had rendered to Hammond prior to it, regular charges
seem to have been made.

It is true, the amount of services required by the agent was uncertain.
He took upon himself this contingency ; and had not the claim been allowed
by the Portuguese government, until after the contract, he would have been
entitled to his commissions, however small his agency might have been in
producing the result. This, it may be supposed, was a contingency within
the contemplation of the parties, at the time of the contract; so that,
unconnected with other circumstances, the smallness of the service rendered
could have constituted no ground on which to set aside the contract. But
no one can for a moment believe, that Hammond intended to give to his
agent nearly $10,000, on the contingency of his claim having been allowed
at the time of the contract. And it is equally clear, that his agent,
under such a circumstance, had no expectation of receiving that, or any
other amount of compensation. *The contract does not provide for r#n
such a case ; and it could not have been within the contemplation of
either party. Services were made the basis of the compensation agreed to
be paid ; but the allowance of the claim superseded all services in the case.

The equity of the complainant is so obvious, that it is difficult to make
it more clear by illustration. No case, perhaps, has occurred, or can be
supposed, where the principle on which courts of equity give relief, is
more strongly presented than in this case. The contract was entered inte
through the mistake of both parties ; it imposes great hardship and injustice
on the appellee, and it is without consideration. These grounds, either of
which, in ordinary cases, is held sufficient for relief in equity, unite in favor
of the appellee. Suppose, a life-estate in land be sold, and at the time of
the sale, the estate has terminated by the death of the person in whom the
right vested ; would not a court of equity relieve the purchaser? If the
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vendor knew of the death, relief wonld be given on the ground of fraud;
if he did not know it, on the ground of mistake. In either case, would it
not be gross injustice, to enforce the payment of the consideration? If a
horse be sold, which is dead, though believed to be living by both parties,
can the purchaser be compelled to pay the consideration? These are cases
in which the parties enter into the contract, under a material mistake as to
the subject-matter of it. In the first case, the vendor intended to sell, and .
the vendee to purchase, a subsisting title, but which in fact, did not exist;
and in the second, a horse was believed to be living, but which was in fact
dead. If,in either of these cases, the payment of the purchase-money should
be required, it would be a payment without the shadow of consideration ;
and no court of equity is believed ever to have sanctioned such a principle.
And so, in the case under consideration, if Hammond should be held liable
to pay the demand of the appellant, it would be without consideration.

There may be some cases of wager, respecting certain events, where one
of the contingencies had happened at the time of the wager, which was
unknown to both parties, and which was held not to invalidate the contract ;
of this character, is the case of the FHarl of March v. Pigot, 5 Burr. 2802.
But the qaestion in that case, arose upon the verdict of a jury, on a rule to
*79 ] show cause, &c. ; and'*Lor_d MA_NSFIELD says, “ the nature of the

+ contract, and the manifest intention of the parties, support the ver-
dict of the jury (to whom it was left without objection), that he who suc-
ceeded to his estate first, by the death of his father, should pay to the other,
without any distinction, whether the event had, or not, at that time, actually
happened.”

In 1 Fonbl. Eq. 114, it is laid down, that where there is an error in the
thing for which an individual bargains, by the general rules of contracting,
the contract is null, as in such a case, the parties are supposed not to give
their assent. And the same doctrine is laid down in Puffendorff’s Law of
Nature and Nations, b. 1, c. 8, § 12. The law on this subject is clearly
stated, in the case of Hitchcock v. Giddings, Daniel’s Exch. 1 (s. ¢. 4 Price
135) ; where it is said, that a vendor is bound to know that he actually has
that which he professes to sell. And even though the subject-matter of
the contract be known to both parties to be liable to a contingency, which
may destroy it immediately ; yet if the contingency has already happened,
the contract will be void.

By the decree of the circuit court, on the payment of the amount
including interest, which is due from the appellee to the appellant, he is
required to deliver up to be cancelled the agreement entered into on the
2'7th of January 1832, which leaves the parties as they were before the con-
tract ; and as we consider the decree just, and sustained by principle, it is
affirmed.

Tuis cause came on to be heard, on the transcript of the record from
the cireuit court of the United States for the district of Rhode Island, and
was argued by counsel : On consideration whereof, it is now here ordered,
adjudged and decreed by this court, that the decree of the said circuit court
in this cause be and the same is hereby affirmed, with costs.
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*The ARONNE.

Uxirep States, Plaintiff in error, . The Smp Garonne: WiLLiam
SkmpreY and others, Claimants.

Uxrrep Stares, Plaintiffs in error, ». The Sarp ForTuNE: VassE
ManveL, Claimant.

Slave-trade.

Certain persons, who were slaves in the state of Louisiana, were, by their owners, taken to France
as servants ; and after some time, were, by their own consent, sent back to New Orleans ; some
of them, under the declarations from their proprietors, that they should be free; and one of
them, after her arrival, was held as a slave. The ships in which these persons were passen-
gers, were, after arrival in New Orleans, libelled for alleged breaches of the act of congress of
April 20th, 1818, prohibiting the importation of slaves into the United States: Held, that the
provisions of the act of congress did not apply to such cases; the object of the law was, to put
an end to the slave-trade, and to prevent the introduction of slaves from foreign countries ; the
language of the statute cannot properly be applied to persons of color who were domiciled 1n

the United States ; and who are brought back to their place of residence, after their temporary
absence.

Arprars from the District Court for the Eastern District of Louisiana.
The French ship Garonne, from Havre, and the ship Fortune, also from
Havre, were libelled, by several proceedings, by the United States, at New
Orleans, in the district court of the United States, January 1836, under the
provisions of the first section of the act of congress, passed April 20th, 1818,
entitled “ an act in addition to an act to prohibit the introduction of slaves
into any port or place within the jurisdiction of the United States, from
and after the first day of January 1808, and to repeal certain parts of
the same.”

The ship Garonne had arrived in New Orleans, about the 21st of No-
vember 1835 ; having on board a female, Priscilla, who had been born a slave
in Louisiana, the property of the widow Smith, a native of that state, and
resident in New Orleans. Mrs. Smith and her daughter, being in ill health,
went from New Orleans, with her family, in 1835, to Havre, taking with
her, as a servant, Priscilla ; having previously obtained from the mayor of
the city a passport for the slave, to prove that she had been carried out of the
state, and that she should again be admitted into the same. Priscilla being
desirous of returning to New Orleans, from Paris, was sent back on board
the *Garonne, under a passport from the charge des dffaires of the [y
United States, in which she was described as a woman of color, L
the servant of a citizen of the United States. On the arrival of the
ship, the baggage of the girl was regularly returned as that of the slave of
Mrs. Smith.

The facts of the case of the ship Fortune were as follows : Mr. Pecquet,
a citizen of New Orleans, went to France, in 1831, taking with him two
Setvants, who were his slaves, as was alleged in the testimony, with an inten-
tion to emancipate them. They remained with the family of Mr. Pecquet,
I France, for some time, and returned to New Orleans, at their own
instance, in the ship Fortune, in 1835, as was asserted, as free persons. The
Passport of the American legation represented these females as domestics of
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Mr. Pecquet, of New Orleans, a citizen of the United States. After their
return to New Orleans, it did not appear, that they were claimed or held by
the agent of Mr. Pecquet, or by any person, as slaves; but no deed of
emancipation for either of them had been executed. On the arrival of the
Fortune, in the list of passengers which was certified under the oath of
the master, these persons, by name, were stated to be the slaves of Mr.
Peequet. The declarations of Mr. Pecquet that these persons were brought
back as free, and that it was his intention that they should be free, were in
evidence.

The district court of Louisiana dismissed both the libels, and the United
States prosecuted these appeals.

The case was argued by Butler, Attorney-General, for the United States ;
and by Jones, for the defendants.

Butler stated, that in the case of the Garonne, the question was presented,
whether a slave, who had been carried out of the United States by a master,
could be afterwards brought back to the United States. The words of the
statute are, that “it shall not be lawful to import or bring, in any manner
whatsoever, into the United States,” &c., “any negro, mulatto or person of
color,” with intent to bold, sell or dispose of “such persons as a slave, or to
be held to service orlabor.” It is not claimed, that the United States have,
under the constitutional power “to regulate commeree,” a right to interferc
| with the *regulations of states as to slaves. The powers of congress
1 apply to foreign commerece. The words of the statute are, ““import,”
or “bring,” and the case stated in the proceedings is fairly within the law.
The persons were brought into the state of Louisiana as slaves, and are herc
held as such. If the words of the statute comprehend the case, the court
will apply them ; and they will not be restrained from doing so by the sup-
position that the case to which they apply was not intended by congress.

In the case of the ship Fortune, the attorney-general argued, that there
was error in the decree of the district judge in dismissing the libel of the
Uuited States, on the ground, that as the persons of color brought into New
Orleans were free, the act of congress was not violated. This was not the
issue ; the allegation on the part of the United States is, and the evidence
cstablishes, that persons of color were brought into the United States by the
ship Fortune, and that they were to be held to service or labor, either as
slaves or otherwise. In either case, the law is broken, and the penalties arc
incurred by the ship.

It is not necessary ts show that the persons were held as slaves, after
their arrival in New Orleans. Were they brought into the United States as
slaves ? This is established by the list of passengers sworn to by the master
of the ship. After naming them, he states, “ these two negresses are slaves
of Mr. Pecquet, and are sent to New Orleans by their master.” In the
United States v. Gooding, 12 Wheat. 460 ; it was decided, that the declara-
tions of the master of a ship, in the transactions of the vessel, being a part
of the res gestee, are competent cvidence of the voyage. The declaration of
the master in this case was in the course of his duty. If the persons werc
brought to the United States, not as slaves, but to be held to serviee or labor,
the case is the same.

If the construction given by the district court of Louisiana is maintained,
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the act of 180%, to which this is a supplement, will be defeated. The objects
and purposes of that law were, to prevent any persons of color being
brought into the United States, to be held to service or labor. If evidence
of intention is to acquit, the law will be null. The question is, whether not
having made the persons brought in the vessel free, the intention  only to
emancipate them, will operate to defeat the law ? Suppose, the intention of
the owner, or his instructions to his agent, not carried into effect, how would
the *case stand ? Could not the persons have been sold as slaves *ng
after their arrival? Would the intention to emancipate them give a b
substantial claim to freedom ?

Congress had power to pass this law. They may have thought, that if
an owner of slaves carried them to a foreign country, he ought not to be
allowed to bring them back.

Jones, for the flaimants of the Garonne, and for the claimants of the
Fortune.—The government of the United States has no right to interfere
with the property of the owners of slaves ; nor was it the object of the law
on which these proceedings are founded, to do so. The persons who were
brought in the Garonne, were slaves in Paris ; and when they returned, they
came to a domicil they had never lost. Sojourning in France, did not deprive
them of their domicil. The case may be illustrated, by supposing a Mary-
land gentleman shall take his slave with him, when travelling, into Virginia.
He could not, according to the principles contended for by the United
States, bring him back. But this is a misconception of the law. It was
intended to apply to persons brought from foreign countries, and who were
so imported for the purpose of their being slaves. Its whole application isto
the slave-trade. To prohibit the return of slaves from a foreign country,
to which they may have accompained their owners, is a direct interference
with the rights of those owners ; and is against the constitution of the United
States,

But if these views of the case left it in any doubt, the whole of the case
of the Fortune shows that the persons of color brought from Havre, were
free. They had been discharged from slavery by their master, and were
entitled to be emancipated. In a court of equity, their claim to freedom
could have been substantiated. All the facts of the case exclude the suppo-
sition that they weve to be held to service or labor.

Tanzmy, Ch. J., delivered the opinion of the court.—These two cases are
appeals from decrees of the district court for the eastern district of Louisi-
anz, upon libels filed by the district-attorney, against these said ships, their
tackle, apparel and furniture ; for alleged breaches of the act of congress of
April 20th, 1818 (3 U. S. Stat. 450), prohibiting the importation of slaves
wto the United States.

In the case of the ship Garonne, the facts were admitted by the . _
*parties in the court below, and are in substance, as follows : Priscilla, [*77
& person of color, born in Louisiana, was a slave; the property of the
Widow Smith, who was a native of the same state, Mrs. Smith, and her
daughter, Madame Coucbain, being in an ill state of health, ieft New Or-
leans, with her family, for France, in 1835, taking with her as a servant,
the above-mentioned girl. Priscilla being desirous of returning to New
Orleans, Mr, Couchain, the son-in-law of Mrs. Smith, through the interven-
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tion of a friend, procured for her a passage in the ship Garonne from Havre
to New Orleans ; and since her arrival at that place, she has lived at the
house of Mrs. Smith, and is held as her slave.

Upon this statement of facts, the question is presented, whether Mrs.
Smith, a resident of Louisiana, going abroad, and sojourning for a time in a
foreign country, and taking with her one of her slaves, as an attendant, may
lawfully bring, or send her back to her home, with intent to hold her as
before in her service. It does not appear from the evidence, or admissions
in the case, whether the laws of France gave the girl a right to her free-
dom, upon her introduction into that country. ‘But this omission is not
material to the decision. For even assuming that, by the French law, she
was entiiled to freedom, the court is of opinion, that there is nothing in the
act of congress under which these proceedings were had, to prevent her
mistress from bringing or sending her back to her place of residence ; and
continuing to hold her as before, in her service.

The object of the law in question was, to put an end to the slave-trade ;
and to prevent the introduction of slaves into the United States, from other
countries. The libel in this case was filed under the first section of the act,
which declares, ¢ that it shall not be lawful to import or bring in any manner
into the United States or territories therof, from any foreign kingdom,
place or conntry, any negro, mulatto or person of color, with intent to hold,
sell or dispose of such negro, mulatto or person of color, as a slave, or to be
held to service or labor ;” and then proceeds to make the vessel liable to
forfeiture, which shall be employed in such importation. The language
of the law above recited, is obviously pointed against the introduction of
negroes or mulattoes who were inhabitants of foreign countries, and cannot
properly be applied to persons of color who are domiciled in the United
States, and who are brought back to their place of residence, after a tem-
porary absence. In the case before the court, although the girl had been
staying for a time in *France, in the service of her mistress ; yet in
construction of law, she continued an inhabitant of Louisiana, and
her return home in the manner stated in the record, was not the importation
of a slave into the United States; and consequently, does not subject the
vessel to forfeiture.

If the construction we have given to this section of the law needed con-
firmation, it will be found in the exception contained in the fourth section of
the law in relation to persons of color, who are “inhabitants, or held to
service by the laws of either of the states or territories of the United States.”
This section prohibits our own citizens, and all other persons resident in the
United States, from taking on board of any vessel, or transporting from
any foreign country or place, any negro or mulatto, “ not being an inhabi-
tant, nor held to service by the laws of either of the states or territories of
the United States.” Under this section, the mere act of taking or receiving
on board the colored person, in a foreign country, with the intent to sell,
or hold such person in slavery, constitutes the offence. But inasmuch as
Priscilla was an inhabitant of New Orleans, and held to service by the laws
of Louisiana, if the master of an American vessel had taken her on board
at Havre, for the purpose of transporting her to Louisiana, there to be held
in slavery, it is very clear, that by reason of the exception above-mentioned,
the act of receiving her in his vessel for such a purpose, would have been
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no offence ; while the taking on board of a negro or mulatto, who was the
inhabitant of any other country, would have been a high misdemeanor, and
subjected the party to severe punishment, and the vessel to forfeiture. It
would be difficult to assign a reason for this discrimination, if the persons
of color described in the exception, could not be brought to this country,
without subjecting the vessel to forfeiture ; and the exception made in this
section, in relation to those who are inhabitants, or held to service by the
laws of either of the states or territories of the United States, proves that
congress did not intend to interfere with persons of that description, nor to
prohibit our vessels from fransporting them from foreign countries back
to the United States.

The principles above stated decide also the case of the United States v.
The Ship Fortune. We think, there is enough in the record, to show that
the persons of color therein mentioned, were sent to New Orleans, the place
of their residence, for the purpose of being there manumitted, and not to
be held in slavery. But it is *unnecessary to go into an examination [*ng
of the evidence on this point ; because, in either case, the bringing L *
them home was not an offence against the act of congress, and the vessel in
which they returned is not, on that account, liable to seizure and condemna-
tion. The decree of the district court must, therefore, be affirmed, in each
of these cases.

TrESE causes came on to be heard, on the transcripts of the record from
the district court of the United States for the eastern district of Louisiana,
and were argued by counsel : On consideration whereof, it is now here
ordered and decreed by this court, that the decree of the said district court,
in each of the causes, be and the same is hereby affirmed.

*Taomas Evaxs, Plaintiff in error, ». SterLine H. GEE. [*80
Jurisdiction.— Bills of exchange.— Waiver of irreqularities.

A bill of exchange was drawn in Alabama, by a citizen of that state, in favor of another citizen
of Alabama, on a person at Mobile, who was also a citizen of that state ; it was, before presen-
tation, indorsed in blank by the payee, and became, bond fide, by delivery to him, the property
of a citizen of North Carolina; and by indorsement subsequently made upon it, by the attorney
of the indorsee, the blank indorsement was converted into a full indorsement, by writing the
words, “ pay to Sterling H. Gee,” the plaintiff, over the indorser’s name ; the bill was pro-
tested for non-acceptance, and a suit was instituted on it, before the day of payment, against
the indorser, in the district court of the United States for the district of Alabama. The dis-
trict court rejected evidence offered by the defendant, to show that the bill was given by him
to the partner of the plaintiff, a resident in Alabama, for property owned by him and the plain-
tiff, they being copartners ; that the indorsement, when given, was in blank, and that the
drawer and drawee of the bill are also citizens of Alabama ; the district court also instructed
the jury that the indorsement in blank, authorized the plaintiff to fill it up as had been done ;
and that the plaintiff was, under the law of Alabama, entitled to recover ten per cent. damages
thfa bill not having been accepted : Held, that there was no error in the instructions of the dis-
trict court ; evidence to show that the original parties to the bill of exchange were citizens of
the same state, if offered to affect the jurisdiction of the court, was inadmissible, under the
general issue ; a plea to the jurisdiction should have been put in.!

20‘28ims v, Hundley, 6 How. 1; Smith v. Kernochan, 7 Id. 216 ; Railroad Co. v. Quigley, 21 Id.
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The rule was established by this court, in Young ». Bryan, 6 Wheat. 146, that a circuit court of
the United States has jurisdiction of a suit brought by the indorsee of a promissory note, wha
is a citizen of one state, against the indorser, who is a citizen of a different state, whether
suit could be brought in that court by the indorsee against the maker, or not.!

The bond fide holder of a bill of exchange has a right to write over a blank indorsement, directin.
to whom the bill shall be paid, at any time before or after the institution of a suit; thisis the
settled doctrine in the English and American courts ; and the holder, by writing such direction
over a blank indorsement, ordering the money to be paid to a particular person, does not becoe
an indorser.

A suit may be brought against the drawer and indorser of a bill of exchange, on its non-accey!t-
ance; the undertaking of the drawer and indorser is, that the drawee will accept and pay ; and
the liability of the drawer only attaches, when the drawee refuses to accept, or, having accepted,
fails to pay. A refusal to accepts is, then, a breach of the contract, upon the happening of
which, a right of action instantly accrues to the payee, to recover from the drawee the vaiue
expressed in the bill; that being the consideration the pagee gave for it ; such also 15 the
undertaking of an indorser, before the bill has been presented for acceptance, he being, in fact,
a new drawer of the same bill, upon the terms expressed on the face of it.?

It was urged, that the transcript of the record from the district court, showed that a general
demurrer had been filed, which had not been disposed of ; that a nonsuit had been taken by

wa11 the defendant in the district court, and that a motion to set it *aside had been over-
. ruled ; that the case had been submitted to the jury, without an issue between the par-
ties, and that the verdict had been returned by eleven instead of twelve jurors ; on these alleged
grounds, it was claimed that the judgment of the district court should be reversed. What-
ever might have been the original imperfections, if not waived expressly, thev were so, by the
defendant going to trial upon the merits ; and thus they cannot constitute an objection to
the judgment on & writ of error.

Exrror to the District Court for the Southern District of Alabama. The
defendant in error, Sterling H. Gee, a citizen of the state of North Caro-
lina, instituted an action of assumpsit in the district court, against Thomas
Evans, a citizen of the state of Georgia. The action was founded on a bill
of exchange, drawn by Harris Smith, in Wilcox county, in the state of Ala-
bama, December 16th, 1834, on George M. Rives, at twelve months after
date, payable to the order of Thomas Evans, and by him indorsed in blank.
The bill was regularly protested for non-acceptance, and the suit was
brought, without waiting for the arrival of the day of payment. The causc
was tried at May term 1836. The defendant excepted to the opinion of the
court, and a verdict and judgment having been given for the plaintiff,
the defendant prosecuted his writ of error.

The record showed, that at May term 1835, the defendant filed a demur-
rer to the plaintiff’s declaration, which was in the common form ; and that
at the December term of the court following, ¢ the plaintiff takes nonsuit ;"
upon which the court entered a judgment of nonsuit, and immediately after,
on motion, the judgment of nonsuit was set aside. At the following May
term, no other pleadings having been filed, the case was tried by a jury,
and a verdict, under the instructions of the court, was given in favor of th«
plaintiff, for the whole amount claimed by him, on which the court entercd
a judgment, according to the verdict.

The bill of exceptions stated, that the bill being relied on by the plain
tiff to sustain his action, together with proof of protest for non-acceptanc,
and notice to the drawer and indorser of the protest for non-acceptance ;
the defendant offered to prove by way of defence against the said evidenc,

! Bee note to Young v. Bryan, 6 Wheat. 148. $ Watson ». Tarpley, 18 How. 817.
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that the said bill was given by the said defendant to Charles J. Gee, for
property purchased by him ; that *the property belonged jointly to
Charles J. Gee and Sterling H. Gee, the plaintiff ; that they then
were, and continued to be, and then were, general copartners ; that when
the indorsement was made on the bill, it was indorsed in blank, and that the
said indorsement has been filled up by the plaintiff’s counsel, since this suit
was commenced ; that Charles J. Gee resided in this state, and did when
the suit was brought, and was a citizen of the state of Alabama; and
that the defendant, and H. S. Evans and George M. Rives, were also, citi-
zens of this state. This evidence the court rejected, on the ground, that
the indorsement having been made and given in blank, the plaintiff was
authorized to fill it up, as above shown ; and that the facts above set forth
could constitute no defence, and were not proper evidence. The court fur-
ther instructed the jury, that the bill being drawn in this state, and on a
person residing in this state, and made payable in this state, upon non-
acceptance and notice, the indorser was liable for ten per cent. damages on
the amount of the bill, for want of acceptance therefor.

[*82

The case was argued by Key, for the plaintiff in error ; and by Ogden,
for the defendant.

Wayng, Justice, delivered the opinion of the court.—This action is
brought upon a bill of exchange of which the following is a copy.

$5350. Wilcox County, Dec. 16, 1834
Twelve months after date of this my sole and only bill of same tenor and
date, pay to the order of Thomas Evans, five thousand three hundred and
fifty dollars ; negotiable and payable at the office of discount and deposite
branch Bank of the United States, at Mobile, for value received, this, the
16th day of December 1834.
To Georee M. Rives, Mobile. H. Smrita Evans.

The plaintiff in error, the payee of the bill, indorsed the same in blank,
and the defendant in error became the dond fide holder of it by delivery ;
though the indorsement in blank was, at the time of the delivery to the
holder, by himself, and subsequently, by his attorney, converted into a full
indorsement ; the words, “ pay to Sterling H. Gee,” having been written
over the indorser’s name. Upon the trial of the cause in the court below,
the bill, with proof of protest for *non-acceptance, and notice to the
drawer and indorser of the protest, was given in evidence. To resist
arecovery, “the defendant offered to prove, that the bill was given by him
to Charles Gee, for property purchased by himself ; that the property
belonged jointly to Charles J. Gee and Sterling H. Gee, the plaintiff ; that
they then were, and continue to be, and now are, general copartners ; that
when the indorsement was made, it was in blank, and that the said indorse-
ment has been filled up by the plaintiff’s counsel, since the suit had been
¢ommenced ; that Charles J. Gee resides in this state, and did when the
snit was brought, and is a citizen of the state of Alabama ; and that H.
Smith Evans and George M. Rives, the drawer and drawee of the bill; are
also, and were, citizens of the state.” The court rejected this evidence,
stating, ¢ that the indorsement having been made and given in blank, the
Plaintiff was authorized to fill it up, as had been done ; and that the facts
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set forth could constitute no defence, and were not proper evidence ; the
court further instructed the jury, that the bill being drawn in this state, by
a person residing in the state, and made payable in the state, upon non-
acceptance and notice, the indorser was liable for ten per cent. damages on
the amount of the bill, for non-acceptance. We consider the court was
right in rejecting the evidence, and in instructing the jury as te the liability
of the indorser for damages.

If, by the evidence proposed, it was intended to deny the jurisdiction of
the court, on account of the citizenship of the parties to the action, that
being averred on the record, a plea to the jurisdiction should have been filed,
and such evidence was inadmissible under the general issue. If it was
intended to apply to the jurisdiction, on account of the original parties to
the bill having been citizens of the same state, when the bill was drawn,
then the rule laid down by this court in Twrner v. Bank of North America,
4 Dall. 8, which was a suit by the indorsee of a promissory note against the
drawer, does not apply to the parties in this case ; but the rale established
in Young v. Bryan, 6 Wheat. 146, does apply ; which was, that the circuit
court has jurisdiction of a suit brought by the indorsee of a promissory note,
who was a citizen of one state, against the indorser, who is a citizen of a
different state; whether a suit could be brought in that court by the
indorsee against the maker, or not. This is a case of an indorsee of one
state, suing an indorser of a different state. If the evidence was intended
to resist a recovery upon the merits, on account of the interest which
*84] another copartner *or other person had in the consideration for which

the bill was indorsed ; we observe, the plaintiff being the bond fide
holder of it, such a fact could not be inquired into, in an action on the bill,
as it would import a different bargain and agreement from the tenor of the
biil and indorsement, when the bill was given or transferred ; and a copart-
ner’s interest could only be inquired into, in a suit in equity between the
copartners, for its recovery.

As regards the right of a bond fide holder of a bill to write over a blank
indorsement, to whom the bill shall be paid, at any time before or after the
institution of a suit against the indorser ; it has long been the settled doc-
taine in the English and American courts ; and the holder, by writing sach
direction over a blank indorsement, ordering the money to be paid to parti-
cular persons, does not become an indorser. Zdie v. Hast India Company,
2 Burr. 1216 ; Com. 311 ; 1 Str. 557 ; Vincent v. Horlock, 1 Camp. 442 ;
Smith v. Clarke, Peake 225.

But it was urged in argument, that this suit could not be maintained,
because it appears by the record, that the action was brought before the
expiration of the time limited by the bill for its payment. The law is
otherwise, upon reason and authority. The undertaking of the drawer is,
not that he will pay the bill, but that the drawee will accept and pay ; and
the liability of the drawer only attaches, when the drawee refuses to accept;
or having accepted, fails to pay. A refusal to accept is, then, a breach of
the contract, upon the happening of which, a right of action instantly
accrues to the payee, to recover from the drawer the value expressed in the
blll, that being the consideration which the payee gave for it. Such is also
the undertaking of an indorser, before the bill has been presented for
acceptance, he being in fact a new drawer of the same bill, upon the terms
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expressed on the face of it. The case of an indorser is not distinguishable
from that of a drawer in regard to such liability. Ballingalls v. Gloster,
3 East 481 ; Milford v. Mayor, 1 Doug. 55; Mason v. Franklin, 3
Johns. 202.

As to the damages which the court ruled the indorser in this case to be
liable for, we need only say, the statute of Alabama gives them, and applies
directly to the case. Aiken’s Alabama Digest, 328, § 5. “Every bill of
exchange, of the sum of twenty dollars and upwards, drawn in, or dated at,
and from, any place in this territory, and payable at a certain number of
days, weeks or months after date or sight thereof, shall, in case of non-
acceptance by the *drawee, when presented for acceptance; or, if g5
accepted, in case of non-payment by the drawee, when due and [
presented for payment, be protested by a notary-publie, in like manner as
foreign bills of exchange, and the damages on such bill shall be ten per cent.
on the sum drawn for, and shall in every other respect be regulated and
governed by the same laws, customs and usages, which regulate and govern
foreign bills of exchange : provided, that such protest shall, for want or in
default of a notary-public, be made by any justice of the peace, whose act
in such case, shall have the same effect as if done by a notary-public.”

The counsel for the plaintiff in error, also contended for the reversal of
the judgment, on the ground of sundry irregularities in the progress of the
cause in the court below, apparent on the record. Such as, that a general
demurrer had been filed, and had not been disposed of ; that a nonsuit had
been taken by the plaintiff in error, and that a motion to set it aside
had been overruled ; that the case had been submitted to a jury, without
an issue between the parties; and finally, that the verdict, if an issue was
made, had ‘been returned by eleven, instead of twelve jurors. ‘These
irregularities, whatever might have been their original imperfections, if not
waived, were in our opinion, waived, by the defendant going to trial upon the
merits, and cannot now constitute any objection upon the present writ of
error.  For a writ of error does not bring up for review any irregularities
of this sort. Judgment affirmed, with six per cent. damages.

THis cause came on to be heard, on the transcript of the record from the
district court of the United States for the southern district of Alabama,
and was argued by counsel: On consideration whereof, it is ordered and
adjudged, by this court, that the judgment of the said district court in this
cause be and the same is hereby affirmed, with costs and damages at the
rate of six per centum per annum,
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*Un~rrep States, Plaintiffs in error, v. Jacos and Isasc LerrLER.

Competency of witnesses.

T'he United States instituted a joint action, on a joint and several bond, executed by a collector
of taxes, &c., and his sureties ; the defendant, the principal in the bond, confessed a judgment
by a cognovit actionem, and the United States issued an execution against his body, on the judg-
ment ; upon which he was imprisoned, and was afterwards discharged from confinement, under
the insolvent laws of the United States. The United States proceeded against the cther
defendants, and on the trial of the cause before a jury, the principal in the bond, having been
released by his co-obligors, was offered by the defendants, and admitted by the circuit court,
to prove that one of the co-obligors had executed the bond, on condition that others would
execute it, which had not been done ; the circuit court admitted the evidence ; Held, that there
was no error in the decision.

The principle settled by this court, in the case of Bank of the United States ». Dunn, 6 Pet. 51,
goes to the exclusion of the evidence of a party to a negotiable instrument, upon the ground
of the currency given to it by the name of the witness called to impeach its validity ; and does
not extend to any other case to which that reasoning does not apply.

Error to the Circuit Court for the Eastern District of Virginia. The
United States instituted an action of debt, on a joint and several bond, exe-
cuted on the 8th of December 1816, by Salathiel Curtis, Jacob Leffler, Isaac
Leffler, Benjamin Biggs and Reuben Foreman, conditioned for the faithful
performance by Salathiel Curtis, of the duties of collector of taxes, then
held by him. The cause abated as to Biggs and Foreman, by their
deaths.

After the institution of the suit, and prior to the trial of the same
against Jacob and Isaac Leffler, the defendants in error, Salathiel Curtis,
who bad appeared and pleaded to the action, by his attorney, withdrew his
plea ; and having said nothing in bar to the action of the plaintiffs, the
court, on consideration thereof, gave judgment for the plaintiffs against him,
for the debt mentioned in the declaration, with costs. Afterwards, the
United States sued out an execution on the judgment, against the body of
the defendant, who was taken, and was in the custody of the marshal;
when, he being in such custody, under a warrant from the president of the
United States, bearing date on the 8th day of May 1824, he was duly dis-
charged from *custody, under the insolvent laws of the United
States, he having complied with the requisitions of those laws.

The United States proceeded to a trial of the suit against the defend-
ants, Jacob and Isaac Lefller, in December 1835, upon issues joined on two
pleas of Jacob Lefller ; the first being a plea of non est factum, and the
second a special plea, to the same effect, setting forth that he had executed
the bond in question, as an escrow, and on the condition, that it should be
executed by certain other persons, as co-sureties for Salathiel Curtis, who
did not execute the same.

On the trial of the cause, the defendant, Jacob Leffler, to support the
issue of non est factum, offered in evidence the deposition of Salathiel Cur-
tis, which deposition was objected to by the district-attorney of the United
States. The deposition stated, that Jacob Lefler and Reuben Foreman
executed the bond, under the impression, and on the condition, that the
deponent could procure the signatures of other persons to the same, and
they were not so procured. The competency of the witness being so0
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objected to on the part of the United States ; evidence of the proceedings
agamst him to judgment and execution, and of his discharge under the
insolvent laws of the United States, was given by the defendant, Jacob
Lefller ; and the circuit court having overruled the objection, the deposi-
tion, taken after the said proceedings, was admitted in evidence. The jury
found a verdict for the defendant, on which judgment was given, and the
United States having taken a bill of exceptions to the evidence, this writ of
error was prosecuted on their behalf.

The case was argued by Butler, Attorney-General, for the plaintiffs in
error ; and by Webster, for the defendants.

Butler contended, that the deposition of Salathiel Curtis was not admis-
sible in evidence ; and that the judgment of the circuit court should, there-
fore, be reversed, and a wvenire de novo awarded. The precise question
involved in the case before the court arose in the case of Pauling v. United
States, 4 Cranch 219 ; but it was not decided. The United States now
insisted, that the principal obligor in a bond is not a witness to invalidate
it ; he having affirmed it, by executing it ; and having, by his own false-
hood and fraud, involved the public in the losses they sustained, by enter-
ing on his duties as the collector of taxes, under such circumstances. The
case of Walton v. Shelley, 1 T. R. 296, was the first case *which
decided the principle on which the admission of this evidence is
resisted.  While it is admitted, the decisions of the courts of the different
states vary, as to the rule adopted in the case referred to ; this court, in the
case of the Bank of the United States v. Dunn, have asseried and applied
it. 6 Pet. 57. In Virginia, in a case in 3 Rand. 3186, it has been expressly
repudiated.

It makes no difference where the bond was executed ; and although
executed in Virginia, it looked to the city of Washington for the perform-
ance of the conditions imposed by it ; the principal obligor being a collector
of taxes, and required by the law under which he acted, to account for the
taxes collected by him at the treasury department. This was so decided in
the case of Cox v. Dick, 6 Pet. 173, 202. ‘A bond executed in Louisiana
was to be considered as made in the district of Columbia. There is a slight
difference between the condition of the bond, in the two cases, but the dif-
ference is more favorable to the principle claimed. In this case, the duties
of the officer were to be performed according to law ; in Cox’s case, the
money was to be paid as the officer might be directed. If the law of this
district is to prevail, the case is decided ; for this court has said, that no one
who has put his name to an instrument shall be permitted to discredit it.
[t is admitted, that the case referred to was like that of Walton v. Shelley ;
i which the instrument was negotiable.

But if the law of Virginia is to prevail, it will be shown, that the witness
was a party to the suit, was interested in it, and could not, by the defend-
"nt’s release, be made a witness. The suit was brought on a joint and
several bond, but the plaintiffs have united to treat it as a joint bond. It
s rule, in Virginia, that in an action on a joint and several bond, the
plamtiff may treat it as he pleases ; but if he treats it as a joint bond, he
must sue all ; he cannot sue only a part of the obligors. 1 Hen. & Munf.
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61 ; 1 Munf. 406. This suit is against all the five obligors, and if the
United States fail to make out a joint obligation, they will be defeated.

Anything which may serve an individual for his own defence, may be
given in evidence, as in cases of bankruptcy, in England, and cases of infancy,
there and here. But such evidence will be applicable to the person of -the
individual obligor, after its execution ; and not to the execution of the instru-
ment, as it migk* defeat the whole action, by destroying the joiut action.
%897 If it should appear, *that one of the obligors executed the bond on

J & condition that made it void, the bond would be void. This is
distinctly stated in 4 Cranch 223. In the case of a forged signature to a
joint bond, the whole action on it would fail, on proof of the forgery ; not
so, when the action was several. A joint action, or a joint and several one,
is defeated as to all, when it is defeated as to one. 2 Munf. 33 ; 2 Binn.
195 ; 3 Rand. 316, 327, 334, 340, 351, 357, 360. In this case, it was held,
that a defendant, or a party to a joint bond, could not be released by his
co-obligor, as he is liable to costs, notwithstanding his release. 3 Leigh
590. These cases are in conformity with the rules of the common law. One
defendant cannot give judgment against himself, to make himself a witness,
and defeat the whole instrument.

A party to a suit cannot be called as a witness. He is incompetent,
because he is a party to the record. This is a general rule of the common
law; and the only case in which such party can be a witness, is, where his
testimony will not affect the original contract. The rule which excludes a
party to the record from giving evidence, is peculiar to the common law ;
in- equity, it is otherwise. It is, therefore, only necessary to show that
Salathiel Curtis was a party to the record. This is apparent on the face of
the proceedings ; he was so originally, and he continued to be so. As to the
judgment entered against him having made him no party to the subsequent
proceedings ; it is contended, that the judgment was irregular. The practice
in all courts is, to continue the case as to a defendant who is in default,
until the cause shall be determined against all ; this shows the proceeding
to have been irregular. The fact that the attorney of the United States
made no objection to it, and afterwards issued execution on it, does not
alter the case. It was irregular; it was void, and could not be made valid.
It could have been set aside. That Curtis suffered imprisonment does not
cure the defects of the judgment. The discharge of Curtis by the United
States has no influence in this case. The discharge was not of his debts,
but from the imprisonment. 5 Pet. 186 ; 1 Ibid. 573 ; 1 Gallis. 82.

In any view which can be taken of the case, Curtis was not a witness.
He was a party to the suit ; a party named in the record ; he had a dor-
907 mant, but a substantial, interest in its result, both as to the *amount

1 of the recovery, and between the parties for costs, and for costs to
the United States on a general judgment, to the parties to the bond.

If there is any case in which the moral purposes of the rule will apply,
it is this now before the court ; as public policy, the rule which excludes a
party to an instrument from discrediting it, should be extended, emphati-
cally, when a public officer who has given currency to an obligation, and has
by it obtained the confidence and the funds of the government should not
be allowed to defeat it. The government is obliged to act through agents,
and will be exposed, extensively, to frauds, unless protected by the applica-
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tion of the principle to such cases. This is not a reason for asking the
court to vary an established rule of law, but it is a sufficient reason for
asking the couart to extend a principle, declared by it to be the law in the
case of the Bank of the United States v. Dunn, to a case which requires it.

No decision of this court has been given, which allows a party to the
record to be a witness. In New York, the supreme court has decided, that
the rule is inflexible, and he is always excluded.

Webster, for the defendant.—The case in the court below was on a bond
executed by five persons, four of whom were the sureties of the other, for
the performance of the duties of collector. When thestrial took place, the
state of the pleadings was as follows: Two of the obligors were dead ; one
had made “a cogrovit,” and the United States had chosen to take a judg-
ment against him and had proceeded to execution ; he could not have com-
pelled them to go on. The other two pleaded non est factum, and that
the bond was an escrow. The case was tried on theseissues ; and before the
trial; the witness against whom judgment had been taken, had been released
by the defendants ; his testimony was admitted, to prove that the bond was
executed on a condition which was not performed.

The objections to the witness are: 1. That he repudiated the instru-
ment. 2. That he had an interest in the result of the suit. 3. That he was
a party to the record, at the time of the trial, and as such cannot be permit-
ted to testify.

As to the first objection, the cases of Walton v. Shelley, and Bent v.
Balker, and all the subsequent cases apply this principle to negotiable
instruments, and to them only. This is expressly said by this court, in
the Bank of the United States v. Dunn, 6 Pet. 55. No *decision
in any court of the United States has extended the rule beyond negoti- el
able instruments ; and in England, the same qualification has prevailed.
The doctrine never applied to a bond.

The second objection is to the interest of the party in the suit.
To sustain this objection, an attempt has been made, to show that the
whole proceedings against Salathiel Curtis, the principal in the bond,
are void ; and that a judgment cannot be taken against one co-obligor,
when it is not obtained against all who are joined with him. This posi-
tion cannot be maintained. After the party has elected to procced
against one, he cannot afterwards treat the case differently. He has made
the bond several as to him against whom judgment has been entered.
Whether, when the pleas are several, and one defendant pleads that the bond
Was an escrow, the plaintiff may not proceed against the other obligors, it is
not necessary now to decide. The case cited from 4 Cranch gives no sup-
port to the position for which it was referred to. How can Curtis be inter-
ested in the result of this suit ? A judgment had been entered against him,
and the plaintiff had proceeded by execution. No other judgment can be
f)bta,ined ; the United States had made its election, and what other proceed-
Ings can be had against him ? The judgment remains in full force ; if it had
been defective, it should have been opened. Could any judgmeut be entered
against him for costs, in this suit against Leffler ?

Curtis is not a party to this suit ; he is, in no part of its pleadings, named
as a party. He could not have made a motion on the cause ; he had no day
In court. The suit was simply one against the defendants in error. In the
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case of Worrell v. Jones, 7 Bing. 395, it was held, that a party to the record
may be a witness, if he has no interest in the suit. Here, Curtis had no
interest ; or if he had, it was, until he was released by them, an interest
against the sureties.

Barnour, Justice, delivered the opinion of the court.—This is a writ of
error to a judgment of the circuit court of the United States for the fifth
circuit and eastern district of Virginia. It was an action of debt, brought
by the United States, against Salathiel Curtis, Jacob Lefller, Isaac Leffler,
Benjamin Biggs and Reuben Foreman, in the district court for the western
distriet of Virginiap upon a bond executed by Cartis, as principal, and the
other defendants, as his sureties; conditioned, that Curtis, who had been
appointed collector of direct taxes and internal duties for the fifth
*collection district of Virginia, had truly and faithfully discharged,
and should continue truly and faithfully to discharge, the duties of his ofiice,
according to law, and should faithfully colleet and pay, according to law, all
moneys assessed upon said district. The breach charged in the declaration
was, that Curtis had, during his continuance in office, collected the sum of
$2992.12, of internal duties, arising from said distriet, which he had failed
to pay into the treasury department according to law.

To this declaration, the defendant Curtis, separately filed three pleas, the
defendant Jacob Leffler two, and the defendants Jacob Leffler, Isaac Leffler,
Reuben Foreman and Benjamin Biggs, jointly, fifteen other pleas, at the
rules held in the clerk’s office. At the term of the court next ensuing, the de-
fendant Curtis, the principal obligor, withdrew his pleas; and therenpon,
his attorney saying that he was not informed of any answer to be given for
satd Curtis, and that he had nothing to say in bar or preclusion of the action,
whereby he remained undefended, judgment was rendered against him for
the debt in the declaration mentioned, to be discharged by the payment of
$2336.87, with interest from the 17th of October 1821, and the costs. At
the next term thereafter, the pleas filed by the other defendants were with-
drawn, and they filed a general demurrer to the declaration ; and the defend-
ant, Jacob Lefller, filed two pleas, to wit, a general and a special non est
Factwm ; aud he and the other defendants, that is, Isaac Leffler, Reuben Fore-
man and Benjamin Biggs, filed several special pleas jointly. The plaintifis
joined in the demurrer, and time was given them to demur or reply to the
other pleas.

In this posture of the case, the judge of the court, being concerned in
interest in the cause, ordered it, together with an authenticated copy of
the proceedings, to be certified to the circuit court of the United States for the
fifth circuit and eastern district of Virginia ; this was accordingly done. In
that court, the defendants, by leave of the ¢ourt, filed the plea of conditions
performed, on which issue was joined ; and by consent of the parties, and
with the assent of the court, the defendants withdrew all the pleas thereto-
fore filed by them, except the two pleas by the defendant Jacob Lefler, of
general and special non est factum ; with the agreement that all the matters
alleged in the pleas thus withdrawn, and all other special matters, of which
the defendants should give the attorney of the United States reasonabl
i1 notice, might be *given in evidence upon the trial, provided such
“J  matters would be admissible under any proper form of pleading ; and

64

*92]




1837 | O THE UNITED STATES. 93
United States v. Leffler.

leave was granted to the attorney of the United States, to amend his decla-
ration. At a subsequent term, the defendants, by leave of the court, filed
an additional plea, to which the plaintiffs demurred generally; which de-
murrer the court sustained, and overruled the plea. The plaintiffs thereupon
filed an amended declaration, against all the defendants, including Curtis,
against whom judgment had been rendered in the district court, as before
stated.

Upon this amended declaration, and the pleas and agreement last stated,
the canse came on to be tried in the circuit court, at the November term
1835, the death of the defendants, Biggs and Foreman, having been first
suggested, whereby the suit as to them abated. On the trial, the defendant,
Jacob Leffler, to support the issue joined on his kpecial plea of non est factum,
oftered the deposition of Salathiel Curtis, the principal obligor in the bond ;
to the reading of which the plaintiffs objected, upon the ground, that the
witness was interested in the event of the suit, and was, therefore, incom-
petent. But it appearing that judgment had been rendered in favor of the
plaintiffs, against said Curtis, and that afterwards, and before the examina-
tion of the witness, the United States had sued out an execution upon said
judgment, against his body, which was duly levied upon him, by the marshal,
and that, whilst he, the said witness, was in custody of the marshal, under
said execution, to wit, in the month of May 1834, he was, by virtue of a war-
rant from the president of the United States, bearing date the 8th of May
1824, duly discharged from custody, under the insolvent laws of the United
States, he, the said witness, having complied with the requisitions of said
laws ; and it appearing, moreover, that before the examination of the witness,
Jacob Leffler and Isaac Leffler, the only parties defendants in the suit, then
alive, had executed to said witness a release of all claim against him for any
money or other thing which he might be liable to pay them, or either of
them, by reason of any recovery or judgment that might be had against
them, or either of them, on said bond ; and also for any costs incurred, or to
be incurred by them, or either of them, by reason of any suit upon said
bond ; the court allowed the said deposition to go in evidence to the jury,
who found a verdict for the defendants; the plaintiffs thereupon filed
their exception, which brings before this court the question whether the
*judgment of the court below was erroneous, by reason of allowing [¥94
said deposition to go in evidence to the jury ? !

In the argument, the counsel for the plaintiffs have taken three objec-
tions to the admissibility of the evidence. 1st. That the witness, being a
public officer, bound to give bond, with sureties, and having delivered over
the bond in this case to the government, as having been duly executed by
il the obligors, who, from its face, seemed to have executed it, to allow the
witness to prove that it had been executed as an escrow, by some of them,
upon a condition which had not happened, would be to suffer him to allege
his own turpitude. 2d. That the witness was incompetent, because he was
directly interested in the event of the suit. 3d. That he was incompetent,
!)ecause he was a party upen the record. We will examine these objections,
in the order in which they have been stated.

The first is, that the witness should not have been received, because his
evidence went to prove his own turpitude. And in support of this objec-
tion, we were referred, in the first place, to the case of Walton v. Shelley,
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L T. R. 296. It was, indeed, decided in that case, that a party who had signed
any instrament or security (without limitation as to the character of the
instrument), should not be permitted to give evidence to invalidate it. It
was said, that every man who is a party to an instrument, gives credit to it;
that it was of consequence to mankind, that no person should hang out false
colors to deceive them, by first affixing his signature to a paper, and then
giving testimony to invalidate it. And the civil law maxim, nemo allegans
suam turpitudinem audiendus est, was relied on. This case was followed,
a few years after, by that of Bent v. Baker,3 T. R. 27, in which it was said,
that the rule must be confined to negotiable instruments ; and in 1798, the
case of Jordaine v. Lashbrooke, 7 T. R. 601, overruled the case of Walton
v. Shelley, even in regard to them ; by deciding, that in an action by an
indorsee of a hill of exchange against the acceptor, the latter may call the
payee as a witness, to prove that the bill was void in its creation ; and such
is the doctrine which has since been held in England. In this court, in the
case of the Bank of the United States v. Dunn, 6 Pet. 51, it was decided,
051 that no man who was a party to a negotiable *instrument, should be
1 permitted, by his own testimony, to invalidate it. The principle
thus settled by this court, goes to the exclusion of such evidence only in
regard to negotiable instruments, upon the ground of the currency given to
them by the name of the witness called to impeach their validity ; and does
not extend to any other case, to which that reasoning does not apply ; the
case of the Bank v. Dunn, then, would be sufficient to defeat the objection
which has been made to the witness, although he executed the bond, and
although it was the bond of a public officer.

The second objection is, that the witness was directly interested in the
event of the suit. This objection may be viewed in two respects. 1st. As
it respects the interest of the witness, arising from his liability over to his
co-obligors, who were his sureties. 2d. As it respects his interest, as being,
as it is contended, a party upon the record, and as such, liable to a joint
judgment with the other defendants, Jacob and Isaac Lefiler.

In relation to the first of these aspects, it is certainly true, that in gen-
eral, a principal obligor cannot be a witness for his co-obligors, who are his
sureties in the bond sued upon, even although he be mnot a party ; this is
well settled, both upon principle and authority : amongst other cases, it was
so decided by this court in the case of Riddle v. Moss,7 Cranch 206; upon
the plain ground, that he is liable to his sureties for costs, in case judgment
should be rendered against them. Now, although that was once the position
of this witness, yet it was not such, at the time he was examined ; for it
appears by the bill of exceptions, that before his examination, his sureties
had executed a release, in the most ample form, of all claim against him,
arising out of their relation to him as sureties upon the bond, embracing
everything which could be recovered against them, including costs. There
is, then, no interest in the witness, in the event of the cause, arising from his
supposed liability over to his sureties, the defendants.

The second branch of the objection relates to his being, as it is con-
tended, a party upon the record, and as such, liable to a joint judgment
with the defendants, Jacob and Isaac Leffler, in this suit. In this respect,

%951 the whole question resolves itself into the inquiry, whether he és, or
1 4s not, a party upon the record; for it is conceded, *as it must neces-
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sarily be, that if he be not, then this branch of the objection must fail. The
argument to prove that he is a party upon the record is, in substance, this :
That the plaintiffs having elected to bring a joint action upon the bond,
there could not be a several judgment against any one of the obligors; but
that it must be a joint one, either for all, or against all ; that therefore, the
several judgment in this case against Salathiel Curtis was erroneous ; and
that notwithstanding that judgment, he is still liable to a joint judgment,
together with the defendants, Jacob and Isaac Leffler, in the event of one
being recovered against them.

The general proposition thus stated, that in a joint action upon a bond
against several obligors, the judgment must be joint against them all, is
admitted to be true ; we say the gemeral proposition, because there are
exceptions as well established as the principle itself. 'Thus, says Serjeant
Williams, 1 Saund. 207 @, note 2, where the defendants sever in their pleas,
as, where one pleads some plea which goes to his personal discharge, such
as bankruptey, ne unques executor, and the like, and not to the action of the
writ, the plaintiff may enter a nolle prosequi against him, and proceed
against the others. In the United States, the principle has been extended
further. Thus, in New York, in the case of Hartness v. Thompson, 5 Johns.
160, an action was brought against three, upon a joint and several prom-
issory note, and there was a joint plea of non assumpsit, and the infancy of
cne of the defendants was set up at the trial ; it was held no ground for a
nonsuit ; but the plaintiff, upon a verdict found in his favor against the
other two defendants, might enter a nolle prosequi as to the infant, and take
judgment upon the verdict against the others. So, in Massachusetts,
| Pick. 500, upon a joint contract, and suit against two persons, one of
whom pleaded infancy, it was held, that a nolle prosequi might be entered
against the infant, and the suit prosecuted against the other defendant.

And in this court, in the case of Minor v. Mechanics' Bank of Alexan-
dria, a suit was brought against Minor and four others, his sureties, for the
faithful discharge of his duties, as cashier of the bank ; the principal pleaded
separately, and after judgment was given against the sureties, on all their
Pleas, the pleas of the principal being, mutatis mutandis, the same as some
of their pleas, the plaintiffs were allowed to enter a nolle prosequi against
the principal ; and no objection to the judgment appearing to have been
made by *the sureties, such proceeding was held to be not an error for [ %0
which the judgment could be reversed. The court, in reasoning L '
upon that case, admitted, that in a joint and several bond, the plaintiff ought
to sue either all jointly, or one severally. They said, however, that the
objection was not fatal to the merits, but was pleadable in abatement only;
and if not so pleaded, it was waived, by pleading to the merits. They said,
therefore, if the suit bad been brought against the four sureties only, and
they had omitted to take the exception, by plea in abatement, the judgment,
In that case, would have been unimpeachable. Then they then inquired,
whether the legal predicament of the case was changed, by having sued all
the parties, and subsequently eutered a nolle prosequi against one of them ?
And if not, in general, then, whether there was any difference where the

party in whose favor the nolle prosequi was entered was not a surety, but a
principal in the bond? The court, after an elaborate examination of these
questions, both upon principle and authority, came to the conclusion, ¢ that
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where the defendants sever in their pleadings, a nolle prosequi ought to be
allowed ; that it was a practice which violates no rule of pleading, and will
generally subserve the public convenience ; that in the administration of
justice, matter of form, not absolutely subjected to authority, may well
yield to the substantial purposes of justice.” In arriving at this conclusion,
the court cited with approbation the two cases from New York and Massa-
chusetts, before referred to, and remarked, that the plea went not only in
personal discharge, as in the case of bankruptey, and the other pleas, before
cited from Serjeant Williams’s notes, but proceeded upon a matter which
established an original defect in the joint contract.

This case clearly establishes these two propositions : Ist. That although
in case of a joint contract, strictly speaking, the plaintiff must sue all or
one, yet if he does sue any intermediate number, and the defendants do not
avail themselves of this, by plea in abatement, the objection is waived, by
pleading to the merits, and is not one which can avail them upon writ of
error ; and the recason which the court gives, drawn from high authority,
is, “ that the obligation is still the deed of all the obligors who are sued,
though not solely their deed ; and therefore, there is no variance, in point
of law, between the deed declared on and that proved ; it is still the joint
deed of the parties sued, although others have joined in it.” 2d. Though
%98 the *plaintiff should elect to bring a joint suit against all the oblig

) ors, if they sever in their pleas, and the bond be joint and several, he
may enter a nolle prosequi against one of them, even although his plea go
to the action of the writ (it being the same with that of the other defend-
ants), and take judgment against the other defendants, which cannot be
reversed on error, where no objection to the judgment against them was
made by those defendants at the time.

The case which we have been examining bears strong resemblance to the
one at bar. In this case, as in that, the bond is several as well as joint;
in this case, as in that, an action might have been maintained severally
against the defendants ; in this case, as in that, all the parties were retained,
who had joined in their pleas, and between whom, there existed a right of
mutual contribution. In this, as in that, the principal had pleaded separ-
ately from his sureties ; finally, in this, as in that, the principal was severed
from the record, and ceased to be a party. The cases differ only in this
single particular, that in that case, he ceased to be a party, by the plaintiff’s
entering a nolle prosequi against him ; whereas, in this, he ceased to be a
party, as we think, by the judgment which was separately taken by the
plaintiff against him ; which, in our opinion, under the facts of the case,
severed him from the record, to all intents and purposes.

The plaintiff’s counsel relied, with great emphasis, upon the cases of
Taylor v. Beck, 3 Rand. 316, as being, as he contended, conclusive in their
bearing upon the case at bar. Let us examine them. They were two
actions on promissory notes, negotiable at the bank, against the maker and
indorsers jointly, brought in that form, by virtue of an act of assemb.ly of
Virginia. One of the defendants pleaded separately, and the others jointly.
The defendant who had pleaded separately confessed a judgment ; and at
the trial, the other defendants offered to introduce him as a witness on
their behalf ; and the question was, whether he was not incompetent on
account of interest? And it was decided, that he was incompetent. Now,

68




1837] OF THE UNITED STA'TKS. 98
United States v. Leffler,

the first remark to be made upon that case is, that there was no release
by the co-defendants, as there was in the case at bar. The court, however,
thought, that as the aotion was joint, the plaintiff had a right to a joint
judgment against all, for his debt, and all his costs ; that the defendant who
had confessed judgment, had no right to deprive him of this joint judgment,
by having his cognovit actionem entered finally, against the plaintiff’s will,
whilst the cause was depending *on the pleas of the other defend- [*99
ants ; they, therefore, considered him still a party to the record, and
consequently, an incompetent witness. The fact that the judgment in that
case was without the consent of the plaintiff, is mentioned, not less than four
orfive times, by the judges, in giving their opinions. Thus, in one place, it is
said, that W. Woodford had no right to deprive the plaintiff of his joint judg-
went, by having his cognovit actionem entered finally, against the plaintiff’s
will. ~ Again, it is said, that the court could not properly enter a final judg-
ment, upon his confession, without the assent of the plaintiff, until after the
issues were tried as to the other defendants, &e. Again, they say, it fol-
lows, that if either of the other defendants had been discharged from the
plaintiff’s demand, in whole, or in part, Woodford (the plaintiff having
refused to take final judgment on the confession at the time it was made)
would have been entitled to avail himself thereof. In page 836 of that
case, one of the judges holds this language : ¢ What effect had Woodford’s
confession of the plaintiff’s action, upon the question of his competency to
give evidence for the other defendants? The plaintiff refused to accept
his confession, and to take judgment thereon. It is not necessary to inquire,
whether a proper and unimpeachable judgment might have been entercd
on this confession, separately, against Woodford, if the plaintiff had
desired it. One case has passed this court, in which such a separate judg-
ment has been allowed, upon the agreement of the plaintiff and one defend-
ant, and the cause proceeded in, against the other defendant; but the
cause was not considered upon the point now under consideration.” These
several extracts show that the court, although they did not in that case
decide the point, yet laid great stress upon the fact, that the judgment was
against the consent of the plaintiff ; and indeed, that one case had passed
the court, where a judgment, with his consent was allowed, though it
bassed sub silentio. It would seem, then, that it is not at all certain, but
that the court, if that fact had been in the case, would have considered the
judgment, in the language of one of the judges, to be unimpeachable ;
especially, when we find them asserting, that it was the right of the plain-
tl.ﬁ' to have a joint judgment, but it is competent to a party to waive that
right, as he may all others ; and nothing can be a more conclusive waiver,
than to take a separate judgment, of his own will, against one of the
defendants,

) But it 18 unnecessary to inquire, whether, if judgment had been rendered
“against the defendants, Jacob and Isaac Leffler, in this case, they
000.1(1 -have reversed it upon a writ of error, notwithstanding. the
P‘{llnylﬁs had, by their own: censent, taken a separate judgment against their
Principal, Salathiel Curtis. Howsoever that may be, we are of opinion,
?hat there is no ground on which these plaintiffs in error can reverse the
]‘lldgment against them. They themselves have taken, with their own con-
Bents, a separate judgment against Curtis ; upon that judgment, they issued

a9
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a ¢a. sa., by virtue of which his body was taken ; under the insolvent laws
of the United States, he was discharged from imprisonment ; those laws
declare, that the judgment shall remain good and sufficient in law, and may
be satisfied out of any property that he then had, or might thereafter
acquire ; and the judgment under which all this has been done was rendered
some ten or eleven years before the witness was examined. Let it ke con-
ceded, for the purpose of this part of the argument, that the judgment was
ever 80 erroneous, can it be reversed? We think, clearly, that it cannot ;
and this, for many reasons: 1. It was taken by the plaintiffs themselves,
with their own assent : 2. They have carried it into execution, and so far
as they could, reaped its fruits: 3. The period within which. a writ of
error could be sued out, has been twice barred by lapse of time: 4. By
the very terms of the law under which Curtis was discharged from impris-
onment, the judgment is declared to remain in force, and that the plaintiffs
have a right to satisfaction of it out of his property : 5. Curtis bimself is
barred, not only by his availing himself of the benefit of the insolvent law,
which declares the judgment to remain in force, but also by lapse of time,
from reversing it, if ever he could have done so. We think, therefore, that
he is as completely severed from this record, and has as entirely ceased to
be a party, as if he had never been sued.

Let us for a moment trace the consequences of considering him as yet a
party upon the record. If this were so, then it would follow, that another
judgment might be obtained against him ; but we have seen, that there is
already one against him, unreversed and irreversible; if, then, another
could be obtained, we should have an anomaly, never before heard of in the
law ; that is to say, that there should be two subsisting judgments, in full
force, at the same time, in favor of the same plaintiffs, against the same
defendants, founded on the same original cause of action, and on both of
which he would be liable to execution. This cannot be. If there be any
one principle of law settled beyond all question, it is this, that whensoever
*101] a *cause of ac?ion, in the language of the law, transit in rem judica-

tam, and the judgment thereupon remains in full force unreversed,
the original cause of action is merged and gone for ever.

We have anticipated the last objection, in our previous reasoning, by
showing that the fact fails, because the witness is severed from the record,
and is not a party. On the whole view of the case, we think that the wit-
ness was competent ; that therefore, the judgment of the circuit court was
correct, and must be affirmed.

Tnis cause came on to be heard, on the transeript of the record from
the circuit court of the United States for the eastern district of Virginia,
and was argued by counsel : On consideration whereof, it is ordered and
adjudged by this court, that the judgment of the said circuit court in this
cause be and the same is hereby aflirmed.
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*The Mayor, ALperMeN and Commonarry of the City of New Yorx,
Plaintiffs, ». Georee MiLN.

Constitutionality of passenger laws.—Police powers of the states.

In February 1824, the legislature of New York passed * an act concerning passengers in vessels
arriving in the port of New York ;" by one of the provisions of the law, the master of every
vessel arriving in New York from any foreign port, or from a port of any of the states of the
United States, other than New York, was required, under certain penalties prescribed in
the law, within twenty-four hours after his arrival, to make a report in writing, containing
the names, ages and last legal settlement of every person who should have been on board the
vessel commanded by him, during the voyage ; and if any of the passengers should have gone on
board any other vessel, or should, during the voyage, have been landed at any place, with a view
to proceed to New York, the same should be stated in the report. The corporation of the city
of New York instituted an action of debt, under this law, against the master of the ship Emily,
for the recovery of certain penalties imposed by this act ; and the declaration allege |, that the
Emily, of which William Thompson was the master, arrived in New York, in August 1829,
from a country out of the United States, and that one hundred passengers were brought in the
ship, on the voyage, and that the master did not make the report required by the statute refer-
red to ; the defendant demurred to the declaration, and the judges of the circuit court being
divided in opinlon on the following point, it was certified to the supreme court: “That the act
of the legislature of New York, mentioned in the plaintiff’s declaration, assumes to regulate
trade and commerce between the port of New York and foreign ports, and is uncoustitutional
and void.,” The supreme court directed it to be certified to the cireuit court of New York,
that so much of the section of the act of the legislature of New York as applies to the breaches
assigned in the declaration, does not assume to regulate commerce between the port of New
York and foreign ports; and that so much of the said act is constitutional.

The act of the legislature of New York is not a regulation of commerce, but of police ; and
being so, it was passed in the exercise of a power which rightfully belonged to the state ; the
state of New Yorx possessed the power to pass this law, before the adoption of the constitu-
tion of the United States ; the law was intended to prevent the state being burdened with an
influx of foreigners, and to prevent their becoming paupers, and who would be chargeable as
such; the end and means here used are within the competency of the states, since a portion
of their powers were surrendered to the federal government.

The case of Gibbons v. Ogden, 9 Wheat. 203, and Brown ». State of Maryland, 12 Ibid. 419, cited.
The section of the act of the legislature of New York on which this action is brought, falls
within the limits of the powers of state laws drawn by the court in the case of Gibbons .
Ogden ; and there is no aspect in which the powers exercised by it transcends there limits ;
there is not the least likeness between the case of Brown v. State of Maryland, and the case
before the court.

In the case of Brown ». State of Maryland, this court did, indeed, extend the power to regulate
commerce, so as to protect the goods inported from a state tax, *after they were landed, r, 09
and were yet in bulk, because they were the subjects of commerce ; and because as the -
power to regulate commerce, under which the importation was made, implied a right to sell,
whilst the bales or packages were in their original form. This does not apply to persons ; they
are not the subjects of commerce.

There is a portion of the reasoning of the court, in the cases of Ogden ». Saunders, and Brown
v. State of Maryland, which would justify measures on the part of the state, not only approach-
ing the line which separates regulations or commerce from those of police, but even those which
are almost indentical with the former class, if adopted in the exercise of their acknowledged
powers. 9 Wheat. 204, 209.

From the language of the court, in these cases, it appears, that whilst a state is acting within the
Scope of its legitimate power, as to the end to be attained, it may use whatever means, being
appropriate to the end, it may think fit ; although they may be the same, or nearly the same, as
Scarcely to be distinguished from those adopted by congress, acting under a different power ;
subject, only, the court say, to this limitation, that in the event of collision, the law of the state
must yield to the law of congress. The court must be understood, of course, as meaning, thut
the law of congress is passed upon a subject within the sphere of its power; even then, if the
section of the act of New York, under considerution in this case, would be considered as pii.
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taking of the nature of a commercial regulation, the principle laid down m Gibbons ». Ogden
would save it from condemnation, if no such colhsion existed. There is no collision between
the provisions of the section of the law of New York, on which this suit has been brought,
and the provisions of the laws of the United States of 1799 or 1819, relating to passengers.!

It is obvious, that the passengers laws of the United States only affect, through the power over
navigation, the passengers, whilst on their voyage, and until they shall have landed ; after that,
and when they shall have ceased to have any connection with the ship, and when, therefore,
they have ceased to be passengers, the acts of congress applying to them as such, and only pro-
fessing to legislate in relation to them as such, have performed their office; and can, with
no propriety of language, be said to come into conflict with the law of a state, whose operation
only begins where that of the laws of congress end ; whose operation is not even on the same
subject ; because, although the person on whom it operates is the same, yet, having ceased to
be a passenger, he no longer stands in the only relation in which the laws of congress either
professed or intended to act upon him.

A state has the same undeniable and unlimited jurisdiction over all persons and things within
its territorial limits, as any foreign nation; when that jurisdiction is not surrendered or res-
trained by the constitution of the United States.

Lt is not ounly the right, but the bounden and solemn duty of a state, to advance the safety, hap-
piness and prosperity of its people, and to provide for its general welfare, by any and every act
of legislation which it may deem to be conducive to these ends, where the power over the par-
ticular subject, or the manner of its exercise, are not surrendered, or restrained by the consti-
tution of the United States.

All those powers which relate to merely municipal legislation, or which may more properly be
called internal police, are not surrendered or restrained ; and consequently, in relation to these
the authority of a state is complete, unqualified and exclusive.

It is, at all times, difficult to define any subject with precision and accuracy ; if this be so, in gen-

*104] eral, it is emphatically so, in relation to a subject so diversified and *various as that

under the consideration of the court in this case; if the court were to attempt it, they
would say, that every law came within the description of a regulation of police, which concerned
the welfare of the whole people of a state, or any individual within it ; whether it related
to their rights or their duties ; whether it respected them as men, or as citizens of the state in
their public or private relations; whether it related to the rights of persons or of property, of
the whole people of a state, or of any individual within it; and whose operation was within the
territorial limits of the state, and upon the persons and things within its jurisdiction. An
example of the application of these principles, is the right of a state to punish persons who
commit offences against its criminal laws within its territory.

Persons are not the subjects of commerce; and not being imported goods, they do not fall within
the reasoning founded upon the construction of a power given to congress to regulate com-
merce, and the prohibition of the states from imposing a duty ou imported goods.?

I But it is no answer to the objection, that a
state law is void, as a regulation of commerce,
to say, that it falls within the police powers of
the states ; for, to whatever class it may belong,
it is prohibited to the states, if granted exclu-
sively to congress, by the constitution. Hen-
derson ». New York, 92 U. 8. 259.

2 In the cases of Smith ». Turner, and Norris
». Boston, 7 How. 283, it was decided, by a bare
majority of the court, that the statutes of New
York and Massachusetts which imposed a tax
upon alien passengers, arriving in the ports of
those states, were unconstitutional and void.
The New York statute, which was under con-
sideration, imposed a small tax upon every alien
passenger, brought into the state, for the use of
the Marine hospital on Staten Island. In that
case, Judge McLEAN,who concurred with the ma-
jority of the ourt in New York ». Miln, said
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the law in question in that case was considered
as an internal police regulation, and as not in-
terfering with commerce. A duty was not laid
upon the vessel, or the passengers, but a report
only was required from the master. Now, every
state has an unquestionable right to require
a register of the names of the persons who
come within it, to reside, temporarily or perma-
nently. This was a precautionary measure to
ascertain the rights of the individuals, and the
obligations of the public, under any contin-
gency that might occur. It opposed no obstruc-
tion to commerce, imposed no tax or duty, but
acted upon the master, owner or consignee of the
vessel, after the termination of the voyage, and
when he was within the territory of the state,
mingling with its citizens and subjeet to its
law. 7 How. 404. Immediately after the decis-
ion of the Passenger Cases, New York mod
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New York v. Miln.

Cerriricare of Division from the Circuit Court for the Southern Dis

trict of New Y ork.!

In the superior court of the city of New York, the

plaintiffs instituted an action of debt, for the recovery of $15,000, the amount
of certain penalties alleged to have been incurred by the defendant, under
the provisions of an act of the legislature of the state of New York, passed
February 11th, 1824, entitled “an act concerning passengers in vessels com-

ified her statute on that subject, with a view to
avoid the constitutional objection, and in 1875,
the law provided, that the master or owner of
any vessel, landing passengers from a foreign
port, should make such a report as was held
valid in New York ». Miln ; and that on this
report, the mayor should indorse a demand
upon the master or owner, to give a bond for
every passenger landed in the city, in the penal
sum of $300, conditioned to indemnify the com-
missioners of emigration, and every county,
city and town in the state, against any expense,
for the relief or support of the person named in
the bond, for four years thereafter; but the
owner or consignee might commute for such
bond, and be released from giving it, by pay-
ing, within twenty-four hours after the landing
of the passengers, the sum of $1.50 for each
of them, If neither the bond was given, nor
the sum paid, within the twenty-four hours, a
penalty of $500 for each pauper was incurred,
which was made a lien on the vessel, collectible
by attachment, at the suit of the commissioners
of emigration. This act was declared uncon-
stitutional, in Henderson ». New York, 92 U. S.
259, as a tax upon the importation of passen-
gers. A similar statute, passed by the legislature
of New York, in 1881, was declared unconsitu-
tional and void, as a regulation of commerce,
though it was declared, in its title, to be intended
to raise money for the execution of the inspection
laws of the state ; which authorized passengers
to be inspected, in order to determine who were
criminals, paupers, lunatics, orphans or infirm
persons, without means or capacity to support
themselves, and subject to became a public
charge, as such facts were not to be ascertained
by inspection alone. People ». Compagnie Gén-
erale Transatlantique, 107 U. S. 59; s. ¢. 20
BI.C. C. 296. See also, Chy Lung ». Freeman, 92
U. 8. 275, where a somewhat similar law of Cali-
fornia was declared unconstitutional, for a like
‘eason. s§. p. People v. Pacific Mail Steamship
Co., 8 Sawyer 640. So, it has been decided, that
A state cannot, in order to defray the expenses
of its quarantine regulations, impose a tonnage-
tax‘ on vessels owned in foreign ports, and en-
tering her harbors, m pursuit of commerce.
Peete v. Morgan, 19 Wall 581.

Since the decision of the above cases. con-
gress has undertaken, by the act of 30th August

1882 (22 U. S. Stat. 214), to regulate immigra-
tion. By that act, a duty of fifty cents is to
be collected, for every passenger, not a citizen
of the United States, who shall come to any
port within the United States, by steam or sail
vessel, from a foreign country, from the mas-
ter of said vessel, by the collector of customs
The money so collected is to be paid into the
treasury of the United States, and to constitate
a fund (to be called the immigrant fund) for
the care of immigrants arriving in the United
States, and the relief of such as are in distress.
The secretary of the treasury is charged with
the duty of executing the provisions of the act,
and with supervision over the business of im.
migration ; but no more of the fund so raised
is to be expended on any port, than was collect-
ed there. As might have been expected, the
passage of this act has led to many disputes
and controversies over the disposal of the fund,
which are not yet settled.

By the act of 6th May 1882 (22 U. S
Stat. 58), the immigration of Chinese laborer:
was suspended for a period of ten years. Under
this act, it has been determined, that the term
“laborer” does not include any person but
those whose occupation involves physical toil,
or who work for wages, or with a view of
disposing of the product or result of their
labor to others, Ex parte Ho King, 8 Sawyer
439, Neither does the act apply to Chinese
who enter a port of the United States, as sea-
men or members of the crew of a vessel arriv-
ing from a foreign port, with the intention of
returning or proceeding to another foreign port,
in the ordinary course of commerce and naviga-
tion, Ex parte Moncan, 8 Sawyer 350. But
see Ex parte Fook, 65 How. Pr. 404. The act
does not apply to laborers, who, though Chinese
by race and language, were never subjects of
the Emperor of China, nor resident within his
dominions. United States ». Douglas, 17 Fed.
Rep. 634 ; contra, Ex parte Ah Lung, 18 Id.
28. And see Ex parte Ah Sing, 7 Sawyer
536 ; Ex parte Ah Tie, Id. 542 ; Ex parte Low
Yam Chow, Id. 646 ; Ex parte Chin A On, 18
Fed. Rep. b06; Ex parte Pong Ah Chee,
Id. 527; Ex parte Leong Yick Dew, 19 Id.
490,

! For the opinion of Judge THOMPSON, in the
court below, see 2 Paine 429.
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ing to the port of New York.” The defendant, being an alien, removed
the cause into the circuit court of the United States, and the pleadings in the
case were carried on to issue in that court.

The act of the legislature of New York provides, in the first section, that
the master of any ship or vessel arriving in the port of New York from any
country of the United States, or from any other state of the United States,
shall, within twenty-four hours after his arrival, make a report, in writing,
to the mayor of the city of New York, or, in his absence, to the recorder,
on oath or affirmation, of the name, place of birth, and last legal settle-
ment, age and occupation, of every person brought as a passenger in the
ship or vesscl, or on board of her, on her last voyage, from any country
out of the United States, or from any of the United States, into the port of
New York, or into any of the United States, and of all persons landed from
the ship, during the voyage at any place, or put on board, or suffered to
go on board any other vessel, with intention of proceeding to the city of
New York; under a penalty, on the master and commander, the owner,
) consignee or consignees, of $75, for each passenger not *reported, and
4 for every person whose name, place of birth, last legal settlement, age
and occupation, shall be falsely reported.

The second section authorizes the mayor, &c., to require from every
master of such vessel that he be bound with sureties in such sum as the
mayor, &c., shall think proper, in a sum not to exceed $300, for every pas-
senger, to indemnify and save harmless the mayor, &c., of the city of New
York, and the overseers of the poor of the city, from all expenses of the
maintenance of such person, or of the child or children of such person, born
after such importation ; in case such person, child or children, shall become
chargeable to the city within two years : and if, for three days after arrival,
the master of the vessel shall neglect to give such security, the master
of the vessels and the owners shall, severally and respectively, be liable to
a penalty of $500, for each and every person not a citizen of the United States,
for whom the mayor or recorder shall determine that bonds should have
been given.

The third section enacts, that whenever any person brought in such ves-
scl, not being a citizen of the United States, shall, by the mayor, &c., be
deemed liable to become chargeable on the city, the master of the vessel
shall, on an order of the mayor, &c., remove such person, without delay, to
the place of his last settlement ; and in default, shall incur all the expenses
attending the removal of such person and of his maintenance.

The fourth section provides, that every person, not being a citizen of the
United States, entering the city of New York, with an intention of residing
therein, shall, within twenty-four hours, make a report of himself to the
mayor, stating his age, occupation and the name of the ship or vessel in
which he arrived, the place where he landed, and the name of the com-
mander of the vessel.

The sixth section subjects the ship or vessel in which such passengers
shall have arrived, to the penalties imposed by the former sections, for any
neglect of the provisions of the law by the master or owner ; and author-
izes proceedings by attachment against the ship or vessel for the same, 1n
the courts of New York.

The declaration set forth the several provisions of the act, and alleged
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breaches of the same ; claiming that the amount of the penalties stated had
become due in consequence of such breaches, To this declaration, the
defendant entered a demurrer, and the piaintiffs joined in the same.

The following point was presented to the court on the part of the
*defendant : “That the act of the legislature of the state of New [¥106
York, mentioned in the plaintiff’s declaration, assumes to regulate - ~
trade and commerce between the port of New York and foreign ports, and
is unconstitutional and void.” Upon this question, the opinion of the judges
being opposed, the same was certified to this court, at the request of the
plaintiffs.

The case was argued at a former term of this court, and the justices of
the court being divided in opinion, a re-argument was directed.

It was again argued by Blount and Ogden, for the plaintiffs ; and by
White and Jones, for the defendant.

DBlount, for the plaintiff, contended, that the law in question was con-
stitutional. The case, he said, was not without difficulty ; indeed, the very
hesitation of a court, constituted as this was, admouished him of the doubts
and difficulties attending the solution of the question.

The law was one peculiar to this country, and it grew out of circum-
stances also peculiar to this country. The emigration to the United States,
since the American revolution, was unprecedented in history, not merely in
numbers, but in its character. It was not a military colonization, like the
Greek and Roman colonies ; nor was it mercantile, like the East India and
American colonies of modern Europe. Neither did it resemble the emigra-
tion of the Moors from Spain, or the Huguenots from France. It was a
constant and steady migration of civilized Europeans to an independent
country, controlled by a civilized people. This migration was peculiar to
the United States, and we cannot find legal analogies in other countries.
That migration has now reached the amount of 60,500 yearly, into the port
of New York alone. It was obvious, that laws were needed to regulate such
a migration ; and the Atlantic states, generally, have passed such laws ; and
the law in question is that of New York, providing that masters of vessels,
bringing passengers to that port, who have no legal settlement in the state,
shall give bonds to the city to indemnify it for three years from all charges
on account of their maintenance. It also provides for a report to the mayor
of the names, &c., of the passengers, and inflicts a penalty for a violation of
the law.

At the previous argument, the defendant contended, that this was
*a regulation of commerce, and that the power to regulate commerce (%107
was exclusively vested in congress. Hence this law, passed by a state, L
Wwas unconstitutional. We do not admit this law to be a regulation of com-
merce ; but conceding, for the sake of the argument, it to be so, it does not
follow, that it is unconstitutional.

I. Because congress has the power to regulate commerce, it is not a con-
sequence, that it is an exclusive power. Powers granted to congress are
exclusive only : 1st. When granted in terms expressly exclusive. 2d.
When the states are prohibited from excrcising it. 3d. When exclusive in
its nature. This power clearly does not fall under the first nor second class.

Does it under the third class? The counsel contended, that a legislative
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power is exclusive in its nature, only when its existence in another body
would be repugnant to, and incompatible with, its exercise by congress.
Not that its exercise by a state legislature would be incompatible with, its
exercise by congress. That is a conflict between concurrent or co-ordinate
powers; and where that takes place, we concede the federal power is supreme.
A power exclusive in its nature, must be such that the states can pass no
law upon the subject without violating the constitution. Federalist, No. 82
5 Wheat. 49; 1 Story on Const. Law 432.

Joncurrent powers are of two classes. 1st. Where any federal legis-
lation covers the whole ground, and cxhausts the subject ; as fixing the
standard of weights and measures. Here, after congress has legislated, the
power ol the states is at an end. 2d. Where the power may be exercised
in differcnt modes, or on different subjects ; or where the object admits of
various independent regulations operating together. In these cases, the
concurrent laws are all in force, and the state law is void only so far as
conflicts with the law of congress. The 2d section of 6th article of the
constitution, providing that the laws of congress, made pursuant to the con-
stitution, shall be the supreme law of the land, proves that this species of
concurrent legislation was contemplated. This court has sanctioned this
view of the subject. 4 Wheat. 122, 196 ; 5 Ibid. 49 ; 9 Ibid. 200. In the
. case of Saunders v. Ogden, 1t was decided, that a bankrupt *law
1 passed by a state was valid, until it conflicted with federal legislation.

The counsel, Mr. Blount, contended, that the case of Gibbons v.
Ogden, did not touch the case before the court. 1st. Because, there the
power to regulate commerce was regarded as exclusive only so far as it
regulated the commerce of the United States as a whole. 2d. Because,
there the question decided by the court was whether a state could regulate
commerce, while congress was regulating it. 9 Wheat. 200. 3d. Because
it was expressly said in that case, by the court, that it never was intended
to deny to the states all legislation, which might affect commerce. Ibid.
204. That decision therefore does not touch the point; and the court is
now called upon to go further, and declare all state laws affecting commerce
void. This is the extent of defendant’s doctrine.

There is here no conflict of concurrent laws.  Congress has passed no
law conflicting with this law. The acts of 1779, March 2d, and of 1819,
March 24, cited by the defendant’s counsel in the former argument, arc for
different purposes. The first is a revenue law, and the provisions relating
to passengers are confined entirely to the entering and landing of baggage,
and they are intended to prevent smuggling. The second is intended to
prevent the cupidity of masters and owners from crowding their ships with
passengers, and to compel them to provide a sufficient quantity of water
and provisions. The treaties with Brazil, and Austria and Prussia, are
equally inapplicable. They merely secure freedom of commerce and inter-
course to the subjects of these countries, they conforming to the laws of
this country. This law was then in existence, and the exception provides
for the execution of all such laws. Besides, the defendant here does not
appear to be a subject of either of those powers; and, of course, cannot
claim anything on account of those treaties, even if they were applicable to
the case.

We do not deny, that in regulating commerce, the power of congress is
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supreme, and it may be regulated cither under that power, or under the
treaty-making power. Until that be done, and the conflict occur, the state
law is valid.  Such are the doctrines of this *court, and of the ablest
jurists. 1 Story, Const. Law 433. ¢ Congress may make that a regula-
tion of commerce, which a4 state may employ as a guard of its internal policy
or Lo promote its own peculiar interests.” <“If the power to regulate com
merce be exclusive, still the legislation of a state, acting on subjects within
the reach of other powers, besides that of regulating commerce, would be
constitutional.” 2 Story, Const. Law 517.

In order to decide the cause for the defendant, the court must come to
the conclusion, that the power regulating commerce is s0 exclusive that ali
state laws affecting or regulating commerce are necessarily void, even where
no conflict exists. This is beyond any former decision, and we think tix
court will not adopt such a conclusion. 1st. Because it is a case whoi
power is claimed by implication, and it is not sufficient to show a possibil
of inconvenience. All such cases, too, are decided upon their own grou:
2d. It is a question of power, and the court will require most convinc.
arguments, before denying it to the states. 3d. Such a construction is i
necessary to reconcile former decisions. 4th. The regulation of passeng
was productive of no conflicting legislation under the old confederation.
was not the evil to be remedied, when the power to regulate commerce w.
given to congress. Supremacy of federal law is a sufficient remedy, and (1
court will not imply power further than necessary. 5th. This construction
would throw upon congress a mass of legislation which it could not perform ;
and the tendency to alienation from the federal government would be
mereased by its incompetency to perform its duties. Among these laws are
the laws regulating the discharge of ballast; the harbor regulations; the
pilot laws of the states ; the health laws ; the laws of police as to the con-
duct of crews of vessels while in port ; and a class of laws peculiar to the
sonthern states, prohibiting traffic with slaves, and prohibiting masters
of vessels from bringing people of color in their vessels. Such is the mass of
legislation which must be abrogated by such a decision. But when we look
at the course of commerce with foreign countries, at the commencement.
the progress, and the conclusion of a voyage ; it is difficult to estimate the
extent to which such a conclusion *must lead the court. The #1170
mcerchandise that is sent abroad is purchased in the interior, and bills L
of exchange on the northern cities, and on Europe, given for it. The
merchandise that is brought home on the return-voyage, is often kept in the
original package, and is transported from state to state, with benefit of
drawback, until it is again shipped for a foreign market. How much
of this falls within the power to regulate commerce with foreign states ; and
i exclusive, how much must be withdrawn from state legislation ? There
Is no criterion furnished, by referring to the place where the business is
transacted, and by declaring that all transacted within the country falls
within state jurisdiction, and the residue within federal jurisdictson. The
shipping of sailors is within the country, and that is regulated by congress ;
ind so is their discharge and enforcement of the contract. On the other

b;uul, pilotage, a contract commenced upon the ocean, is regulated by state
laws,

[*109

Again, if the power to regulate commerce with foreign states be exclu-
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sive, that of regulating commerce between the states is exclusive also. Both
powers are conferred in the same terms, and in the same clause. Apply the
construction contended for by the defendant, and the legislative power of
the states is at an end. They become mere municipal corporations ; and all
legislation relative to commerce, the great business of the country, becomes
exclusively vested in congress. Under this head of the argument, there-
fore, we conclude that, conceding the passenger law to be a commercia!
regulation, the states have a power concurrent with congress to legislate,
but subject to the controlling power of congress.

II. The law is not a commercial regnlation, in the sense contemplated in
the constitution ; but a police regulation. It is a part of the system of poor
laws, and intended to prevent the introduction of foreign paupers. This
power of determining how and when strangers are to be admitted, is inher-
ent in all communities. 2 Ruth. Inst. 476. Fathers of families, officers of
colleges, and the authorities of walled cities, all have this power, as an inci-
dent of police. In states, it is a high sovereign power. It belonged to the
states, before the adoption of the federal constitution. It is nowhere relin-
quished ; nor can it be, with safety. It is essential to the very existence of
some, and to the prosperity and tranquillity of all. That it was not intended
to relinquish it, we infer : *1st. Because it was not prohibited to the

* 1
L1 gtates. 2d. Because it is not expressly granted to congress, but only

as an incident to other powers ; as the war power, the treaty-making power,
or thé power to regulate commerce. It may also be used by the states as a
police regulation, as part of the system of poor laws, or to promote internal

tranquillity. But because it is an incident to some of the federal powers,
it can never be pretended that it is mnecessarily prohibited to the statcs.
3d. Because § 9, art. 1, of constitution concedes,in so many words, that the
states have this power, and imposes a restriction upon the concurrent power
of congress, until 1808. It declares, that “the migration or importation of
such persons as any of the states, now existing, shall think proper to admit,
shall not be prohibited by congress prior to 1808.” What is the meaning of
the words, “ the states shall think proper to admit ?” States can only think
through their laws ; legislation is the thought of states. The very phrase
shows that the states reserved the power to admit or prohibit ; and conse-
quently, to regulate the admission. The power of congress is suspended
until 1808 ; but the power of the states remains as before the constitution.
Did the arrival of the year 1808 extinguish that power in the states ? Such
a construction will hardly be contended for. After that year, congress is
enabled to exercise one of the incidents to its powers, which before it was
prohibited to do. It must exercise it, however, as a concurrent power, and
supreme, when conflicting. Supposing congress had not chosen to pass any
laws on this subject, after 1808, would the state laws necessarily be abro-
gated by the arrival of that year? Would the laws passed by the states;
abolishing the slave-trade, before 1808, have been repealed ?  Such must be
the conclusion, if the power be exclusive in its own nature.

Again, if the power to pass laws regulating the admission of passengers
from Europe, falls under the power of regulating foreign commerce, that of
vegulating the arrival of passengers by land, falls under the power of regu-
lating commerce between the states. If the one be exclusive, the o‘ther
is exclusive ; and all vagrant laws, all poor laws, and police regulations,
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become, at once, solely of federal jurisdiction. The laws of the southern
states in relation to the intercourse and traffic with slaves, and to the intro-
duction of colored persons into those states, also become the subjects of
federal jurisdiction, and the state laws are abrogated. Here the counsel
examined *the character of those laws ; and concluded by observing, |4
that although he must not be understood as approving of the peculiar t
provisions of those laws, still it was obvious, that some legislation was nec-
essary in reference to that population, and that the states clearly had the
power to pass such laws. The poor laws, providing for sending back pau-
pers to their place of settlement, in the adjoining counties of a bordering
state, will share the same fate ; and congress will have to provide a national
system of poor laws. Inour view, the law in question is altogether a police
regulation ; as much so as laws prohibiting entrance into a walled city after
dark ; laws prohibiting masters from bringing convicts into the state ; or
the laws prohibiting free negroes from being introduced among slaves.

The history of this law also throws some light upon its constitutionality.
The federal constitution was adopted by nine states—the constitutional
number—in 1788 ; and on the 13th of September of that year, a resolution
was adopted by the old continental congress, announcing that fact ; direct-
ing presidential electors to be chosen, and fixing the 4th of March 1789, for
the commencement of the new government. Three days afterwards, on the
16th of September, the same body unanimously adopted a resolution, recom-
mending to the several states to pass proper laws for preventing the trans-
portation of convicted malefactors from foreign countries into the United
States. When this resolution, so directly bearing upon the point in ques-
lion, was adopted, there were present, Dana, the profound and enl‘ghtened
jurist and framer of the government of the North-west Territory ; Gilman,
Williamson, Fox and Baldwin, members of the convention which formed
the federal constitution ; Hamilton and Madison, also members of that con-
vention, and the eloquent expounders of that instrument. Jay, the third
expounder, and the first chief justice of this court, was the secretary of
foreign affairs, and, no doubt, recommended the passage of this law. If
any contemporaneous authority is entitled to respect, here was one of the
highest character. A resolution, at the very moment the new government,
was going into operation, recommending to the states to pass these laws, as
peculiarly within their province. Under that resolution, the states acted.
November 18th, 1788, Virginia passed a law forbidding masters of vessels
from landing convicts, under a penalty of fifty pounds. South Carolina and
Georgia *passed passenger laws the same year., New Hampshire r*113
passed a passenger law in 1791 ; Massachusetts, in 1791. The New L
York passenger law was first passed 7th March 1788, and bas been re-
enacted, with some modifications, at each subsequent revision of her laws.!
The resolution of congress extends to the very point in dispute. If the
admission of convicts may be prohibited, the mode of bringing passengers
may be regulated. The same rule is applicable to the admission of paupers,
as to convicts. This will not be denied.

The defendant’s counsel asserted, in the former argument, that the laws
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' This act is entitled “ an act for the better settlement and relief of the poor.” It is not a
passenger law,
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of 1799 and 1819 have regulated this intercourse.  We deny it.  Those
laws were for other objccts. It is not true, that a person conforming to
those laws, may import passengers, in spite of state laws ; because the laws
of 1799 and 1819 were all the regulations that congress thought necessary.

A state law is not necessarily void, because persous violating it, are act-
ing in conformity with an act of congress. Even in such cases, states acting
under other powers may control individnals acting in conformity with Jaws of
the federal government. A man may obtain a patent for making and vend-
ing a medicine, and a state may prohibit its sale. He may obtain a copy-
right for publishing a book, and the state may punish him, because it is
libellous. A merchant may import gunpowder, or Chinese crackers, pur-
suant to the revenue laws ; and the state of New York may prohibit th
former from being landed, and the other from being sold in the eity. 1l
may also bring passengers, pursuant to the above-mentioned laws ; and th
legislature may compel him to give security that they will not become a
public ¢harge.

We therefore contend, 1st. That the power to regulate commerce is not
exclusively in congress, but concurrent in the states ; and that state laws
are valid, unless conflicting, and only void, where repugnant. 2d. That thc
law in question is merely a police regulation, and not a regulation of com-
merce, in the sense of the constitution. 3d. That the power over this
species of intercourse is vested in congress only ; is incident to other powers,
and not in any sense exclusive. 4th. That the law of New York is mnot
repugnant to any existing treaties or laws of congress, and is, therefore,
valid.

“114] *Such a coneclusion Produc(‘s no inconvenience ; but, on Lhe' con-

trary, promotes a public good. It vests power where there 1s an
inducement to exercise it. In congress, there is no such inducement. The
west seeks to encourage cmigration ; and it is but of little importance to
themn, how many of the crowd are left as a burden upon the city of New
York. There is, therefore, a hostile principle in congress te regulating this
local evil. A construction that would vest this power exclusively there,
would be contrary to the general design of our government ; which is to
intrust the care of local interests to local authorities ; and only to congress,
when necessary to the national welfare.

We trust that this court will not make a decision that, by absorbing so
large a portion of state legislation in a power to regulate commerce, deemed
exclusive by inference, will tend to weaken the authority of this court, and
shake the stability of the government; but that, according to the design ol
the constitution, in conformity with its history, and in accordance with is
own decisions and principles of interpretation, that it will decide that th
states had power to pass such laws until 1808, without control ; and ui'Lvl"
1808, they had a concurrent power, subject to the control of congress § and
that, until conflicting with federal laws, the law is valid and in force.

Quarantine Laws. Maine, Act 10th March 1821 ; New Hampshire, 3d
February 1789 ; Massachusetts, Rev. Stat. 1834, 20th June 1799 ; Rhode
Island, June 22d, 1797, and Rev. Stat. 1822; Connecticut, Rev. Stat. 1835
New York, 14th April 1820; New Jersey, 3d February 18125 Pennsy
vania, 29th January 1818, and 2d April 1821 ; Delaware, 24th January 1%
and 1800; Maryland, November 1793; Virginia, 26th December 1792; No
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Carolina, Acts 1794, 1802 and 1817 ; South Carolina, 19th December 1795,
21st July 1800, and December 1809; Georgia, 28d December 1833 5 Louisi-
ana, 19th February 1825; Alabama, 21st December 1823,

Passenger Laws. Maine, 24th February 1821, and 28th February 1835:
New Hampshire, 18th June 1807, 15th February 1791, 14th June 1820 ;
Massachusetts, February 1794, and Rev. Stat. 1834 ; Rhode Island, Revised
Laws, 1822 ; Connecticut, October 1788, and Rev. Laws, 1835 ; New York,
11th February 1824 ; New Jersey, 28th Janunary 1797, 10th February 1819;
Pennsylvania, 29th January 1818, 1st February 1818 ; Delaware, 24th
January 1797, 12th February 1829 ; Maryland, November 1809, 22d March
1833, and 17th February 1835 ; Virginia, 13th November 1788, ¥26th
December 1792, and 11th March 1833 ; North Carolina, 1792, 1832, L ° 2
1825 and 1830 ; South Carolina, 1788, and 19th December 1835 ; Louisiana,
16th March 1818, and 26th March 1835.

Pilot Laws. Maine, 24th February, and 10th March 1821 ; New Ilamyp
shire, 18th June 1805 ; Massachusetts, Rev. Stat. 1834 ; Pennsylvania, 2d
April 1804, 20th March 1811, and 29th March 1803 ; Delaware, February
5th, 1819, and 31ist Jannary 1825 ; Maryland, November 1803, 1818, and
24th February 1824 ; Virginia, 10th February 1819, 26th February 1821, 27th
January 1825 ; North Carolira, 1790, 1797, 1805, 1812, 1823 and 1831; South
Carolina, 17th August 1807, July 31st, 1815; Georgia, 28d December 1z:3,
23d December 1830 ; Alabama, 23d December 1823, and 13th January
1828 ; Louisiana, 31st March 1805; 7th Junc 1806, and 1st March 1826.

Wreck Laws. Maine, 27th February 1821 ; Massachusetts, Rev. Stat.
1824; Connecticut, Rev. Laws, 1835, tit. 117 ; New York, 1 Rev. Stat. 690;
New Jersey, Rev. Laws 716, and 7th March 1836 ; Delaware, 2d February
1786 ; Maryland, November 1799, and 3d January 1807 ; Virginia, 7th
February 1819; North Carolina, Hayw. Dig. 668, and 1831 ; South Carn-
lina, 1783.

Laws relating to Colored Passengers and Seamen. Delaware, 19th
January 1826, and 7th February 1827 ; Maryland, November 1796, and
November 1809 ; Virginia, 1 Rev. Laws, 428, 432, 443, 444, Act 24th
February 1827, and 11th March 1834 ; North Carolina, Acts 1791, 1788,
November 1819, 1825, 1826, 1830 and 1832; South Carolina, 18th Decem-
ber 1817, 19th December 1835; Georgia, 26th December 1317, 25d December
1833, and 26th March 1835 ; Louisiana, 26th March 1835.

Destroying Vessels. Maine, 27th February 1821 ; Massachusetts Rev.
Stat. 1834, p. 725; Connecticut, Rev. Laws, 1835 ; New York, 2 Rev. Stat.
667 ; Maryland, November 1809 ; Delaware, 1782.

Harbor Regulations. Maine, 2d March 1821, 12th February 1828, and
11th March 1835 ; Connecticut, Rev. Laws, 1835, tit. 73 ; New IHamp-
shire, 18th February 1703 ; Maryland, November 1807, 25th January 1800,
wnd 13th March 1834 ; Pennsylvania, 29th March 1803 ; Virginia, 3d March
1821, 17th January 1829, and 7th April 1831 ; North Carolina, Rev. Laws,
¢h. 194 ; Louisiana, 17th February 1831 ; Alabama, 20th December 1825,
21st January 1832,

™ White, for the defendant, stated the case to be of great general

lmportance, not only as it affects the commerce of the city of New

York, but as it affects the laws of the United States, and the treaties entered
11 Per.—6 81
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into with foreign commercial nations. If the evils which the law of New
York is intended to remedy or prevent, exist, or may occur, congress may
pass a law to provide a remedy, as this legislation by the state of New York
is not authorized by the constitution, and is void. It is in direct opposition
to the power which is given by the constitation to congress to regulate com-
merce ; and is in actual collision with that power as it has- been exercised
by congress. The law is not a law which prevents the admission of felons
and passengers into New York, but which affects the navigation of all
countries, as connected by their commerce with this country; and conflicts
with the express stipulations of treaties for the regulation of that commerce.
It introduces new arrangements, requires other forms, establishes additional
penalties, and prohibits many things which are not so regulated by these
treaties. This court will look at the consequences to follow from such a
law; and by so doing, they will see how extensive must be its effects. The
powers of the states to establish harbor laws, and to preserve the navigation
of rivers, by preventing obstructions in them, are not denied ; but these
powers are of an entirely different character from the provisions of the law
under consideration. The law regulates the whole passenger commerce of
the port of New York; it imposes duties, requires stipulations, and creates
liabilities which do not exist in the acts of congress relative to passengers,
and enjoins duties on aliens which are not required by these laws. Congress
having made all the provisions relative to passengers, which, having the
power to regulate commerce, has been thought necessary by it ; the require-
ments of the law of New York are in direct conflict with, and repugnant to,
these provisions ; and should, therefore, be declared void.

A reference to the law of New York will show the number and extent
of the duties imposed on masters of ships and their owners by this law,
beyond the demands of the law of the United States. The master must
make a report of the passengers who were on board his vessel, during any
part of the voyage ; he must give a bond, with surety, to prevent their
being chargeable to the city of New York ; *he must remove any of
the passengers who may become chargeable ; and penalties are
imposed, and the forfeiture of the vessel is to be made by proceedings of
an admiralty character, before a court of New York, if any neglect or vio-
lation of these duties shall occur. Do not these interfere and conflict with
the powers given to congress to regulate commerce ? Are they not in con-
flict with the passenger laws of the United States?

Two cases have been decided in this court which settle and determine
all the questions which can arise in the case now presented. Before the
case of @ibbons v. Ogden, it had not been fully ascertained, what was
the constitutional interpretation of that part of the instrument which gives
to congress the power “to regulate commerce ;” but this court, in that case,
gave to it a full and a most satisfactory interpretation. The regulation of
commerce by congress is, since that case was decided, well understood ; an'd
the only question which can be properly presented to the court now,1s
whether the principles of that case apply to this. The case will be found in
9 Wheaton, and the principles referred to are in pages 189, 197, of the
report. Commerce is not merely buying and selling, and the exchanges Qf
commodities. It is navigation, and the intercourse between nations. As 1t
includes navigation, so it includes all the uses and purposes of it, as well
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the transportation of passengers and persons, as of goods, and everything
connected with them, and with each of them. Such also is the definition
of commerce in the case of Brown v. State of Maryland, 12 Wheat. 445,
447.

The examination of the statute of New York, which has already been
submitted, fully establishes the position that the whole of its provisions are
commercial regulations. Its application is to all passengers; and it oper-
ates on the business of navigation, and the uses of shipping, as they are
employed in one of the most profitable and important of its purposes.
Sanitary regulations, quarantine laws which affect passengers, are, in Eng-
land, made by acts of parliament, and are not police regulations ; and even
if such are, in part, the purposes of the act of the legislature of New York,
they have gone far beyond those objects, and have embraced requirements
which could not be constitutionally touched.

One of the great and prominent inducements to form the constitution,
was the necessity, universally felt and acknowledged, to establish %1718
*uniform commercial regulations. The importance of this was seen b =
by all ; and hence, the surrender of the power to regulate commerce, by the
states to the general government. The first movement of the purpose to
establish the present government, was by Mr. Madison, under the influence
of the importance of a uniform commercial system ; and from this arose the
appointment, of the convention, which adopted the present constitution.
The main object of this government will be at an end, if the states can
exercise the power which is claimed by New York under this law. As the
government of the United States, in its relations with foreign powers, might
be affected by state legislations on matters connected with commerce, it
became. essential, that everything which affected commercial intercourse
should be exclusively given to the government of the United States. DBy
this means, the relations of the government with foreign nations could be
preserved ; and the stipulations for equal privileges, of the citizens of
foreign nations connected with the United States by commercial treaties,
cannot be disturbed : without this, all would have been confusion.

Jones, for the defendant, considered this case as relieved from all diffi-
culties as to the application of the provisions of the constitution of the United
States to it.  With the decision of this court in the case of Gibbons v. Og-
den before them, it would be seen, that the law of New York is a regulation
of commerce, and is necessarily invalid. The provisions of the law inter-
fere with a very important part of the commercial operations of the coun
iy ; 1t affects the employment of the ships and vessels of other states, besides
those (_)f New York: it goes across the ocean, and interferes there with the
Operations of packet ships, prescribing the description of persons who may
be brought, on board of them ; and subjecting the masters and owners of
the vessels to duties and liabilities, which do not exist under the laws
of the United States, and cannot, therefore, be imposed by a state law.

.There may be police regulations, which are not commercial ; other regu-
|3t10rfs.may be both those of police and of commerce. While the police of
the cities and states of the Union is entirely within the power of the states ;

:t does not follow as a consequence, that where commerce is interfered with
)

Y the rules of police, they are constitutional. Many regulations may be
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applied in the commercial cities to business matters, connected with com-
, merce, which are not *commercial ; and the argument in favor of

such regulations as those of the law of New York, derived from this
state of things, is erroneous, as it confounded the thing with the use of it.
The building of ships, the preservation of harbors, of wharves, the keeping
open of rivers, may all be subjected to state laws. These are but the instru-
ments of commerce, and not commerce itself. But if a state, by its laws,
shall impose regulations connected with the uses of these things, which inter-
fere with the operations of commerce, the constitutional power of congress
is usurped, and the interference is void.

Let the array of state laws and state regulations, which bas been pre-
sented by the counsel for the plaintiffs, be examined by these principles, and
they will be found constitutional or void, as the examination will result.
The number of these laws will not protect them, if they are obnoxious to the
constitutional power of congress. They will all be in pari delicto, if they
s0 interfere. No precedent will sanction unconstitutional laws. The argu-
ment, that a similar law of every state conflicts with the constitution, only
shows the extent of the mischief, and the greater necessity for its cure.

It has been said by the counsel for the plaintiff, that the constitution of
the United States, and the highest authority acting under it, has conceded
the power exercised by New York to the states ; and the ninth section of the
constitution is referred to, which prohibits congress from interfering with
the intercourse between the states for a period. It is known, that this pro-
vision had a special application to particular persons. But taking its provis-
ion in its general sense, it would appear, that witbout it, the power existed ;
and the provision was only to suspend the action of congress on the subject,
the right of which was vested in that body. It was under the powers
to regulate commerce, that the slave-trade was regulated ; but the claim to
interfere with that trade was not derived from the provision which related
to migration and importation between states.

But it is said, that if this provision gives congress the power of interfer-
ence, it also gives it or admits its existence in the states. This is not con-
sidered a correct deduction. If a state law prohibiting migration or impor-
tation, shall be brought in question ; the point will arise, as to the power of
the state to legislate upon it. The provision of the constitution is, that for
a certain time, congress shall not prohibit the admission of those persons the
the states may admit. The exception does not destroy the power, but sus-
*120] pendsit. It is fully .*granted, and could have been executed' instantly,

but for the limitation; and when that expired, it came into active
existence. It was, from that time, as full as if it had never been interfered
with.

The argument which is presented on the resolution of congress, after
the adoption of the constitution, and before it went into operation, which
recommended the states to pass laws prohibiting the admission of felons,
asserts that the states may prevent the admission of all persons, unless
under onerous conditions. But no such inference is justifiable. The law of
New York is a prohibition of emigration ; and if carried into full effect,
will entirely prevent the entrance of all persons from abroad, into the city
of New York, the great throat of emigration. 1t applies to all passengers
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coming to New York; and operates on every ship or vessel taking pas-
sengers for New York, in any foreign country.

It is.attempted to draw a distinction between this case, and the cases
which exist by the great powers to reguiate commerce under the constitu-
tion. This is said to be but an incident to those powers, and not important,
or necessarily interfering with them ; and therefore, within state legislation.
Bugt if this is an incident only, and may be taken away from the general
government, the whole power to regulate emigration may be taken away ;
the whole passenger trade of the United States may be cut off ; and
thus one of the principal powers of the general government will be
destroyed.

We have shown enactments by the national legislature, under the
constitution relative to passengers, and thus congress have come in
and occupied the ground. The right no longer rests upon the abstract
question, whether it may be exercised. It has been used, and it is exclusive,
from its very nature. If it be said, that provisions applicable to all cases
have not been made ; it may be said, with perfect safety, that they have
not been thought necessary or proper. Their not having been made, is
evidence, that congress did not deem them requisite. They are judges of
the mode in which the power shall be used. The subject having been once
within their view, it must be considered, that they have done with it as
they considered it required ; as in the case of a bankrupt law. By establish-
ing a uniform system of bankruptecy, the whole power to legislate on the
subject was occupied ; and a state could not come in and legislate on
matters which were not referred to, or provided for, in the legislation of con-
gress, on the ground, that having been omitted, they could be so regulated.
The wisdom of the legislature of the general *government is to be
regarded as having looked over the whole of the subject, and to have
done all that ought to be done.

There is a direct conflict between the laws of the United States and
the law of New York ; for everything is in conflict with these laws on the
subject of passengers, which adds to the regulations established by them.
So also, the law of New York conflicts with treaties; for they impose upon
the citizens and subjects of countries, united to us by treaties, restrictions
not known to be general laws, and not conteraplated as applicable to them.
In fact, if such a law as this before the court may be passed by a state, a
total prohibition of the ®ntrance of a foreigner into the United States may
be enacted by the legislature of the state ; and then a treaty, containing
assurances of ingress and protection to the citizens or subjects of a foreign
state would cease to be the supreme law of the land.

_ It is denied, that congress, under the confederation, had the power to
give to the states authority to pass laws relative to the admission of persons
Into their territorial limits. This would allow to that body authority to
?egislate over the constitution then coming into existence, and to supersede
1ts provisions, The resoiution was passed in the expiring hour of that body ;
and although many of those who formed the constitution were members of
the confederate congress, that fact does not authorize the deduction, that,
b}’ adopting the resolution, they meant to give a construction to the constitu-
tional provision with which it interfered. It was intended to operate on a
Present evil, and not to be a permanent law.

[*121
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Ogden, for the plaintiff. —The defendant, in this case, states himself to
be an alien, but does not state in’his application to remove the cause from
the superior court of the city of New York into the circunit court, from what
country he came into the United States ; but it is a fact worthy of notice,
that, although a stranger among us, he has nndertaken to teach us constitu-
tional law. He assumes to set aside a law of New York, and to break down
a policy which has existed for nearly thirty years, without, until now, a
claim to object to its provisions or its purposes. The first act which con-
tained provisions relative to passengers was called “an act for the relief
and settlement of the poor.” The act before the court is the same with that
law, in purpose, and in many of its provisions.

*¥The question is, whether the legislature of New York, by an act
in force for the long period stated, have violated the constitution of
the United States ; and the act under consideration, therefore, is a nullity,
having been passed in contravention of the constitution. The simple state-
ment of the question is sufficient to show its importance.

It is the high prerogative of this court to examine the laws of the differ-
ent states, and of congress, and the coustitution of the United States. To
do this, is the duty imposed upon the court by the constitution, confided
to it by the people ; and from the discharge and performance of which it will
not shrink. The power to pronounce a law of a state legislature null and
void, as being against the provisions of the constitution of the United States,
is not only a great and important one; but, because it is so, it should be
exercised with great care and caution. To suffer state legislatures to dis-
regard the constitution of the Union, which all their members are sworn to
support, would soon leave the constitution a dead letter, destroy its efliciency,
and put an end to every hope of benefit to be derived from it. On the
other hand, to take from the legislatures of the different states the powers
legitimately vested in them, by a forced construction of the constitution,
would be equally fatal to it ; by exciting state pride and feelings against
it ; and thus driving it from that place in the good opinion, feelings and
affections of the people, without which it cannot long exist. It is respect-
fully submitted, that the power to declare a state law void, which unques-
tionably exists in this court, should never be exercised in a doubtful case.
It is an extremely delicate power ; and should only be called into action, in
cases so free from doubt, as to secure at once the acquiescence of state author-
ities and of the public. This case has been already before the court, and
was argued at a former term. It is now under consideration a second time,
the court having been divided in opinion after the first argument. This is
evidence that the question involved in it is a doubtful one ; and serves to
afford, at least, a plausible ground of argument against any judgment being
given against the validity of the state law.

Mr. Ogden stated, that he did not belong to that school of politicians, or
lawyers, who are in favor of giving to the constitution of the United States
a construction restricted to its words. All his reflections, and all his habits
of thinking had induced him to give a more liberal interpretation and applica
*193] tion to that instrument ; *I)l'QS(?I"VZLtIOI] (‘)f the constitution, In 1ts true

spirit, is essential to the prosperity and frecdom of this country. Give
to it all its fair, proper and essential powers, and the hope may be safely
entertained, that it will daily acquire more strength, and that it will extend,
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and continue to increase its benign influence over our people, as they increase
in numbers, and as our country advances in wealth, in arts, and in all that
is calculated to enlarge minds and augment the happiness of our citizens.
On this occasion, it is not, therefore, proposed to advocate a restricted, lim
ited and narrow construction of the constitution. But while this is prop-
erly and necessarily to be avoided, it is not to be stretched beyond its proper
limits ; or, like everything else, it will break and be destroyed.

It must always be borne in mind, when discussing and considering a
question arising under the constitution, that it was not formed by a people
who were without any government ; but by the people of several independent
states, all of whom had, in their respective territories, well-organized gov-
ernments in full operation. These states, independent in themselves, had
entered into certain articles of confederation ; under which they had formed
2 union, for the purposes of contending for, and maintaining, their independ-
ence. When that was obtained, the articles by which they were bound
together were found to be totally inadequate for their continued government
as a nation. This was the reason why the present constitution was adopted
by the people ; as is, briefly, but strongly and clearly, declared in the pre-
amble to the instrument. It may be proper to remark, and the influence of
this fact in this case will be seen hereafter, that the articles of confedera-
tion were not made between the people of several states, but by the state
governments ; but the constitution was made, emphatically, by the people
of the United States, and adopted by them in convention. The state gov-
crnments could form no such constitution ; they had no powers to do so,
delegated or intrusted to them. The people are the sources of this power,
both of the state and general governments ; and after forming the constitu-
tion, they declared “this constitution and the laws of the United States
which shall be made in pursuance thereof, and all treaties, &e., shall be the
supreme law of the land.” The constitution, then, so far as it extends, is,
by the declared will of the people, supreme ; and is so to be considered in all
courts, and by all persons in the United States.

Before the constitution was formed and established, all the powers
*of government had been granted by the people, and vested by them, ro 1A
n their several state governments. By the constitution of the Union, L
the people granted to the government of the United States certain powers,
for certajn purposes and objects ; and so far as these were so granted, and
the states excluded from them, they were taken from the state governments,
by those who gave these governments their existence ; and by those who
had a right and power to give and take away. That the constitution was a
grant of powers by the people of the United States, is not only supported
by the whole tenor of the constitution, but is so declared in express words.
In the first article, it is said, « all legislative powers herein granted shall be
vested in congress,” &ce. Whenever, therefore, a question occurs as to the
constitutional powers of the general government, we must examine whether
1t be within the powers granted, or which are necessary to carry into effect
the powers granted. But the powers of the gemeral government are not
DOW In question ; the question is, whether the power exercised by the legis-
lature of New York in passing the law now under consideration is pro-
}“blt‘fd ; or rather whether it was taken away from the legislature, by the
tonstitution. If both the state and the general government had been
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formed at the same time, the question would have been different. It would
then have been, what powers were given to each ?

In some enumerated cases, all powers are taken away. The power “to
coin money,” ¢ to issue bills of eredit,” *“to pass tender laws.” In another
class of cases, the state legislatures cannot act without the consent of con-
gress.  The states may not lay duties, except they are necessary for their
inspection laws, unless congress affirms their laws imposing them. In this
class of cases, the states may legislate with the consent of congress, and
their acts will then have validity. Cases also exist, in which the power of
states is taken away by necessary implication. This class includes cases
only where the exercise of state legislation upon the subject is wholly incon-
sistent with the powers vested in the government ; and where the two
powers must necessarily conflict with each other. Now, if the law of the
state of New York be unconstitutional, it is not because it is one of those
cases in which all state legislation is expressly prohibited by the constitution
for it is not enumerated among the express prohibitions ; nor because the
consent of congress has not been obtained to the law, for it is not of the
description of *such cases ; it can only be invalid, because the power
to pass it is taken away by necessary implication.

Is the law repugnant to the powers vested in the general government?
Admit it to be a regulation of commerce, is it, therefore, void ? Power is
given to congress to regulate commerce, but there is nothing in the consti-
tution which compels congress to do so ; and it might have been left to the
action of the states. Before the constitution was formed, the states had
commercial regulations ; and if the power given to congress was exclusive,
all these laws were repealed and void, when the constitution came into
operation. This could not be, and it was not so understood by any state in
the Union ; every state has acted under a different interpretation of the
constitution.

What would have been the situation of the commerce of the country, if,
on the adoption of the constitution, the whole of the commereial regulations
of the several states had become invalid ?  Until congress should legislate,
all would have been confusion ; and if the legisiation had been incomplete,
the evils of such imperfection would remain. No state laws, however long
in force and necessary, could have been invoked to supply the deficiencies.
But if the state laws are left in force, until some act of congress should
come in conflict with them, when they must yield ; every principle of neces-
sity or justice seems to be preserved.

The case of Sturges v. Crowinshield, which came before this court,
decided, that a state insolvent law was invalid, because it impaired the obli-
gation of a contract, and came, therefore, within the provision of the con-
stitution which has taken the power from the states to pass such laws. ‘ In
the case of Gibbons v. Ogden, it appeared, that a law of New York had given
to Livingston and Fulton the exclusive right to navigate the waters of .Ncw
York, by steamboats. The navigation of these rivers was a part of the
commerce of the United States, a part of the coasting-trade which was open
to all the citizens of the United States, in relation to which congress had
exercised the powers granted to them by the constitution. They .had made
it necessary for all coasting vessels to take out licenses, which enm'tled them
to navigate these waters ; and the law of the state came directly in conflict
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with the act of congress, and with the licenses under it, and was, therefore,
invalid. The case of Brown v. State of Maryland, in 12 W heat., and all
the cases which have been cited, if examined, will show that none of (%126
*the laws were declared invalid, because they were regulations of L °°
commerce, but because they came in conflict with rights derived under acts
of congress which are declared to be the supreme law of the land.

It is no answer to this argument to say, that congress have legislated on
the subject of the regulation of commerce, and has, therefore, exercised the
powers vested in them by the constitution, to the exclusion of the states.
Unless congress have legislated on the particular branch of the subject ;
unless they have so legislated, as that their law, and the law of New York,
before the court, are in collision with each other, no necessary-implication
requires, that the state power should be considered as taken away. In sev-
eral cases, when powers are given to congress, because the public interest
requires there should be a general legislation on the subject, this court has
declared that the state power to legislate on it, has not been taken away,
until congress actually exercises the power granted to them. This is the case
in bankruptey, and in the laws relative to naturalization. As to the first,
cited 10 Wheat. 196 ; as to naturalization, Collet v. Collet, 2 Dall. 294.

By the constitution, congress have power to regulate commerce with
foreign nations, and with the Indian tribes. At the time the constitution
was adopted, in many of the states, there were large bodies of Indians. In
New York, the whole of the now populous western part of the state was
occupied by Indians. Congress did not legislate on the subject of commerce
with the Indians, until many years after the power was granted to it.
During the whole of this period, was not the trade with the Indians left to
the regulation of the states? If the power of congress as to general com-
nerce was exclusive, was it not equally so, as to the trade with the Indians?

It may be shown, that congress have recognised the powers of the states
relative to this subject, and the exercise of it. A power to regulate com-
merce must necessarily include the means and manner of carrying it on.
The power to regulate pilots is, therefore, given to congress ; but it has not
been considered as exclusive. The states have regulated pilots, and have
adopted different systems for their government, and to induce or compel
the performance of the duties they assume. The state regulations have
been recognised by congress, in the “act regulating light-houses,” passed
August 1789. (1 U. S. Stat. 54, § 4.)

As to the proposition that a law of a state is valid, when congress
_*recognises it, and that it bas its validity from this recognition ; it r¥ygk
1s denied, that congress have the power to make laws in any other Ly 2
form but by express legislation. A law which is unconstitutional, is not
changed in its character by the recognition of congress. So, too, the admis-
sion that state laws are good, until congress legislate on the same subject-
matter, is an admission that the power of congress over the subject is not
exclusive. Quarantine laws are commercial in their nature, and they are
the regulations of the states. They have been recognised by an act of con-
gress. (1 U. 8. Stat. 619.) These laws declare how, where and when, goods
Imported under the authority of the laws and treaties of the United States,
may be landed ; and thus they materially interfere with, and affect commer-
cial and shipping transactions. If, to a certain extent, the passenger act of
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New York is a commercial regulation ; in order to invalidate it, its conflict
with the law of the United States on the subject must be shown. There is
no incompatibility between them. All the provisions of the laws of the
United States are left in full force, and the New York law superadds other
regulations, deemed necessary for the prevention of the introduction of
paupers, and to prevent the city being charged with the support of the out
cast population of foreign nations. ,

But if the court shall be of opinion, that the power of congress to regu-
late commerce is exclusive, and that it is taken from the states by the con-
stitution ; the question is presented, is this act of New York a regulation
of commerce? It is denied to be such. In the case of Brown v. State of
Maryland, 12 Wheat. 441, Mr. Chief Justice MAaRsHALL, to whose every
word upon constitutional questions great attention is most justly due, and
from whose expositions of the constitution, every one who reads them will
derive instruction, says :—* In our complex system, the object of the powers
conferred on the government of the Union, and the nature of the often con-
flicting powers which remain in the states, must always be taken into view,
and may aid in expounding the words in any particular clause.” I is
admitted, in this opinion, that there are powers which remain in the states,
which must often conflict with the powers of congress ; and in these cases,
we must always refer to, and take into view the object of the powers con-
ferred on the general government of the Union. Now, without entering
into an examination of any of the powers vested in congress, it is undoubt-
edly true, that the object of *the people was to form a general national
government, and to take from the states no powers not necessary tfor
that object. Health laws, poor laws, laws respecting the landing and stor-
ing of gunpowder, are all necessary for the safety and security of the par-
ticular states, or of the inhabitants of those states ; and they are in nowise
necessary or proper to be intrusted to the general government, and do not,
therefore, come within the object for which it was established. They are net
embraced within its words ; and are, therefore, not taken from, but neces-
sarily remain proper subjects of the state regulation ; although they may
in some respects have an influence and bearing on the commerce of the
country.

In the case of Gibbons v. Ogden, 9 Wheat. 203, the chief justice says:
“ That inspection laws may have a remote and considerable influence on
commerce, will not be denied ; but that a powerto regulate commerce is the
source from which the right to pass them is derived, cannot be admitted.
The object of inspection laws is, to improve the quality of articles produced
by the labor of the country ; to fit them for exportation ; or, it may be, for
domestic use. They act upon the subject, before it becomes an article of
foreign commerce, or of commerce among the states, and prepare it for
that purpose. They form a portion of that immense mass of legislation
which embraces everything within the territory of a state, not surrendered
to the general government ; all which can be most advantageously exercised
by the states themselves. Inspection laws, quarantine laws, health laws ol
every description, as well as laws for regulating the internal commerce of a
state, and those which respect turnpike-roads, ferries, &c., are component
parts.” And in the case of Brown v. State of Maryland, in 12 Wheaton,
the same great constitutional expounder says, “the power to direct the
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removal of gunpowder, is a branch of the police power which unquestionably
remains and ought to remain in the states.”

The power to regulate commerce is not that from which the right to pass
the law is derived. It comes from a much higher source—from those great
conservative rights which all governments have, and must have, and must
maintain, and must preserve. The object of all well-regulated governments
is, to promote the public good, and to secure the public safety ; and the
powers of that legislation necessarily extends to all those objects; and
unless, therefore, in any particular case, the power is given to the general
government, it necessarily still remains in the states. It is under these
principles, *that the acts relative to police, which may operate on
persons brought into a state, in the course of commercial operations,
and the laws relative to quarantine and gunpowder, are within the power of
the states. They are not national in their character, and are not, therefore,
essentially within national regulation. They are protected by the principles
laid down in the cases referred to, by Mr. Chief Justice MaRsHALL ; when,
in the complex system of our governments, they may come into conflict
with the powers of the general legislation. What are poor laws but police
regulations ? And are they not as essential to the security of all the inhabit-
ants of a city, as are health laws, and all laws of the same character? The
law in question, on its face, purports to be a poor law ; and all its provis-
ions relate to that subject. The power to pass poor laws involves in it the
right to regulate the whole subject; and if the public, on principles of
humanity and justice, are bound to provide for the poor, and can compel indi-
viduals to contribute to their support, may not the law prevent the influx of
strangers who have no claims on the community into which they would come,
and who are sent among us by those whose duty it was to provide for and
sustain them. In Brown v. State of Maryland, the court say, * Questions
of power do not depend on the degree to which it may be exercised. If it
may be exercised at all, it must be exercised at the will of those in whose
hands it is placed. On this principle, if the right to pass poor laws exists

in the state, the extent of it is to be decided by the legislatures of the
states.”

129

It has been the policy of the general government, to encourage the emi-
gration of foreigneérs to this country. With the wisdom of that policy, we
have nothing to do ; congress are the sole judges of it. They have the
power to regulate the manner in which they shall be brought here, under
the power to regulate commerce, and they have the sole power of holding
out encouragement to them to come here, by a naturalization system. DBut
when they once arrive in this country, they must submit to the poor laws
of the state in which they land ; and with which congress have nothing to
do. These laws have always regulated them ; and they take care, that
flfter being brought into the country, they shall not become burdensome to
t. The powers of congress apply to their transit from abroad ; they extend
over the navigation employed for this purpose, and they go no further. No
state can interfere with any such provisions ; buat this does not restrict the
"‘al'lthority of the state to interfere, for its own safety, after all e
objects of the legislation of congress are accomplished. If congress L i
'ay regulate passengers from one state to another, their power will extend
to compel the states to permit paupers to pass from one state into another
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state. This, or any power to interfere with the regulations a state may
adopt upon matters of this kind, will not, and never has been claimed.

A treaty between the United States and a foreign nation cannot annul a
state law, rightfully and constitutionally enacted by a state, and in refer-
ence to matters within the power of her legislature. Treaties refer to com-
mercial intercourse and advantages ; and the law under the consideration of
the court does not interfere with the provisions of any treaty.

The law of a state may require more than congress have thought neces-
sary ; but if the additional provisions impose duties which are required for
police and internal safety, such as the laws relative to paupers and gun-
powder, and they do not interfere with nor interrupt the action of the laws
of the United States, they are not exceptionable.

BarBouR, Justice, delivered the opinion of the court.—This case comes
before this court upon a certificate of division of the circuit court of the
United States for the southern district of New York. It was an action of
debt, brought in that court, by the plaintiff, to recover of the defendant, as
consignee of the ship called the Emily, the amount of certain penalties
imposed by a statute of New York, passed February 11th, 1824, entitled,
“an act concerning passengers in vessels coming to the port of New York.”
The statute, amongst other things, enacts, that every master or commander
of any ship or other vessel, arriving at the port of New York, from any
country out of the United States, or from any other of the United States
than the state of New York, shall, within twenty-four hours after the arrival
of such ship or vessel in the said port, make a report in writing, on oath or
afirmation, to the mayor of the city of New York, or, in case of his sick-
ness or absence, to the recorder of the said city, of the name, place of birth,
and last legal settlement, age and occupation, of every person who shall have
been brought as a passenger in such ship or vessel, on her last voyage from
#1511 20Y country out of the United States into the *port of New York or

“*1 any of the United States, and from any of the United States other
than the state of New York, to the city of New York, and of all passengers
who shall have landed, or been suffered or permitted to land, from such ship
or vessel, at any place, during such her last voyage, or have been put on
board, or suffered or permitted to go on board, of any other ship or vessel,
with the intention of proceeding to the said city, under the penalty on such
master or commander, and the owner or owners, consignee or consignees of
such ship or vessel, severally and respectively, of $75 for every person ncg-
lected to be reported as aforesaid, and for every person whose name, place
of birth, and last legal settlement, age and occupation, or either or any of
such particulars, shall be falsely reported as aforesaid ; to be sued for and
recovered as therein provided. )

The declaration alleges, tbat the defendant was consignee of the ship
Emily, of which a certain William Thompson was master ; and that in t.,he
month of August 1829, said Thompson, being master of such ship, did arrive
with the same in the port of New York, from a country out of the Urited
States, and that one hundred passengers were brought in said ship, on her
then last voyage, from a country out of the United States, into the port of
New York ; and that the said master did not make the report required by
the statute, as before recited. The defendant demurred to the declaration.
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‘he plaintiff joined in the demurrer, and the following point, on a division
f the court, was thereupon certified to this court, viz: ¢ That the act of
the legislature of New York, mentioned in the plaintiff’s declaration, assumes
to regulate trade and commerce between the port of New York and foreign
ports, and is unconstitutional and void.”

It is contended by the counsel for the defendant, that the act in question
is a regulation of commerce ; that the power to regulate commerce is, by the
constitution of the United States, granted to congress; that this power ix
exclusive, and that consequently, the act is a violation of the constitution of
the United States.

On the part of the plaintiff, it is argued, that an aflirmative grant of
power previously existing in the states to congress, is not exclusive ; except,
Ist, where it is so expressly declared in terms, by the clause giving the
power ; or 2d, where a similar power is prohibited to the states ; or 8d, where
the power in the states would be *repugnant to, and incompatible
with, a similar power in congress ; that this power falls within neither
of these predicaments ; that it is not, in terms, declared to be exclusive ; that
it is not prohibited to the states ; and that it is not repugnant to, nor incom-
patible with, a similar power in congress ; and that having pre-existed in the
states, they, therefore, have a concurrent power in relation to the subject ;
and that the act in question would be valid, even if it were a regulation of
commerce, it not contravening any regulation made by congress. But they
deny that it is a regulation of commerce ; on the contrary, they assert, that
it is a mere regulation of internal police, a power over which is not grantcd
to congress ; and which, therefore, as well upon the true construction of the
constitution, as by force of the tenth amendment to that instrument, is rc-
served to, and resides in, the several states.

We shall not enter into any examination of the question, whether the
power to regulate commerce, be or be not exclusive of the states, becausc
the opinion which we have formed renders it unnecessary : in other words, we
are of opinion, that the act is not a regulation of commerce, but of police ;
and that being thus considercd, it was passed in the exercise of a power
which rightfully belonged to the states.

That the state of New York possessed power to pass this law, before the
adoption of the constitution of the United States, might probably be taken
as a truism, without the necessity of proof. But as it may tend to present
it in a clearer point of view, we will quote a few passages from a standard
writer upon public law, showing the origin and character of this power.
Vattel, book 2, ch. 7, § 94.— The sovereign may forbid the entrance of his
territory, either to foreigners in general, or in particular cases, or to certain
persons, or for certain particular purposes, according as he may think it
idvantageous to the state.” Tbid. ch. 8, § 100.— Since the lord of the ter-
‘ltory may, whenever he thinks proper, forbid its being entered, he has, no
doubt, a power to annex what conditions he pleases, to the permission to
¢nter.”  The power then of New York to pass this law having undeniably
existed at the formation of the constitutior, the simple inquiry 1s, whether
by that instrument is was taken from the states, and granted to congress ;
forif it were not, it yet remains with them.

. If, as we think, it be a regulation, not of commerce, but police ;
then it is not taken from the states. To decide this. let us examine
03
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its purpose, the end to be attained, and the means of its attainment. It is
apparent, from the whole scope of the law, that the object of the legislature
was, to prevent New York from being burdened by an influx of persons
brought thither in ships, either from foreign countries, or from any other
of the states ; and for that purpose, a report was required of the names,
places of birth, &c., of all passengers, that the necessary steps might be
taken by the city authorities, to prevent them from becoming chargeable as
paupers. Now, we hold, that both the end and the means here used, arc
within the competency of the states, since a portion of their powers were
surrendered to the federal government. Let us see, what powers are left
with the states. The Federalist, No 45, speaking of this subject, says, the
powers reserved to the several states, all extend to all the objects, which in
the ordinary course of affairs, concern the lives, liberties and properties of
the people; and the internal order, improvement and prosperity of the
state. And this court, in the case of Gibbons v. Ogden, 9 Wheat. 203,
which will hereafter be more particularly noticed, in speaking of the
inspection laws of the states, say, they form a portion of that immense
mass of legislation which embraces everything within the territory of a
state, not surrendered to the general government, all which can be most
advantageously exercised by the states themselves. Inspection laws, quar-
antine laws, health laws of every description, as well as laws for regulating
the internal commerce of a state, and those which respect turnpike-roads,
ferries, &e., are component parts of this mass.

Now, if the act in question be tried by reference to the delineation of
power laid down in the preceding quotations, it seems to us, that we are
necessarily brought to the conclusion, that it falls within its limits. There
is no aspect in which it can be viewed, in which it transcends them. If we
look at the place of its operation, we find it to be within the territory, and
therefore, within the jurisdiction of New York. If we look at the person
on whom it operates, he is found within the same territory and jurisdiction.
If welook at the persons for whose benefit it was passed, they are the
people of New York, for whose protection and welfare the legislature of
that state are authorized and in duty bound to provide. If we turn our
attention to the purpose to be attained, it is to secure that very protection,
1841 and to provide for that very welfare. If *wei examine the means by
4 which these ends are proposed to be accomplished, they bear a just,
natural and appropriate relation to those ends.

But we are told, that it violates the constitution of the United States, and
to prove this, we have been referred to two cases in this court ; the first,
that of Gibbons v. Ogden, 9 Wheat. 1, and the other that of Brown v.
State of Maryland, 12 Ibid. 419. The point decided in the first of these
cases is, that the acts of the legislature of New York, granting to certain
individuals the exclusive navigation of all the waters within the jurisdic:
tion of that state, with boats moved by steam, for a term of years, are
repugnant to the clause of the constitution of the United States wh‘iC_h
authorizes congress to regulate commerce, so far as the said acts prohibit
vessels, licensed according to the laws of the United States for carrying on
the coasting trade, from navigating said waters by means of steam. In
coming to that conclusion, this court, in its reasoning, laid down scw:cral
propositions ; such as, that the power over commerce included navigation ;
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that it extended to the navigable waters of the states; that it extended to
navigation carried on by vessels exclusively employed in transporting pas-
sengers. Now all this reasoning was intended to prove that a steam-vessel
lic.nsed for the coasting trade, was lawfully licensed by virtue of an act
of congress ; and that as the exclusive right to navigate the waters of New
York, granted by the law of that state, if suffered to operate, would be in
collision with the right of the vessel licensed under the act of congress to
navigate the same waters ; and that as, when that collision oecurred, the
law of the states must yield to that of the United States, when lawfully
enacted ; therefore, the act of the state of New York was in that case void.
The second case, to wit, that of Brown v. State of Maryland, 12 W heat.
419, decided that the act of the state of Maryland, requiring all importers
of foreign goods by the bale or package, and other persons selling the same
by wholesale, bale or package, &c., to take out a license for which they
should pay fifty dollars, and in case of neglect or refusal to take out such
license, subjecting them to certain forfeitures and penalties, was repugnant,
first, to that provision of the constitution of the United States, which
declares that “no state shall, without the consent of congress, lay any
impost or duty on imports or exports, except what may be absolutely neces-
sary for executing its inspection laws ;" and secondly, *to that which oy
declares that congress shall have power “to regulate commerce with [*ass
foreign nations, among the several states, and with the Indian tribes.”
Now, it is apparent, from this short analysis of these two cases, that the
question involved in this case is not the very point which was decided
in either of those which have been referred to. Let us examine, whether, in
the reasoning of the court, there is any principle laid down in either of them,
which will go to prove that the section of the law of New York, on which this
prosecution is founded, is a violation of the constitution of the United
States. In Gibbons v. Ogden, the law of the state assumed to exercise
authority over the navigable waters of the state; to do so, by granting a
privilege to certain individnals, and by excluding all others from navigating
them by vessels propelled by steam; and in the particular casc, this law
was brought to bear in its cperation directly upon a vessel sailing under a
coasting license from the United States. The court were of opinion, that
as the power to regulate commerce embraced within its scope that of
regulating navigation also; as the power over navigation extended to all
the navigable waters of the United States; as the waters on which Gib-
bors’s vessel was sailing were navigable ; and as his vessel was sailing under
the authority of an act of congress ; the law of the state, which assumed,
by its exclusive privilege granted to others, to deprive a vessel thus
authorized of the right of navigating the same waters, was a violation of
the constitution of the United States, because it directly conflicted with the
power of congress to regulate commerce. Now, there is not, in this case,
one of the circumstances which existed in that of Gibbons v. Ogden, which,
in the opinion of the court, rendered it obnoxious to the charge of unconstitu-
tionality. On the contrary, the prominent facts of this case are in striking
contrast with those which characterized that. In that case, the theatre on
which the law operated was navigable water, over which the court say that
the power to regulate commerce extended ; in this, it was the territory ot
New York, over which that state possesses an acknowledged, an undis-
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puted jurisdiction for every purpose of internal regulation; in that, the
subject-matter on which it operated, was a vessel claiming the right of
navigation ; a right which the court say is embraced in the power to regulate
361 commerce ; in this, the subjects on which it operates are *persons

1 whose rights and whose duties are rightfully prescribed and controlled
by the laws of the respective states within whose territoriai limits they
are found ; in that, say the court, the act of a state came into direct collision
with an act of the United States ; in this, no such collision exists.

Nor is there the least likeness between the facts of this case, and those
of Brown v. State of Maryland. The great grounds upon which the court
put that case were : that sale is the object of all importation of goods ; that,
therefore, the power to allow importation, implied the power to authorize
the sale of the thing imported ; that a penalty inflicted for selling an article
in the character of importer, was in opposition to the act of congress, which
authorized importation under the authority to regulate commerce ; that a
power to tax an article in the hands of the importer, the instant it was
landed, was the same in effect as a power to tax it whilst entering the port ;
that, consequently, the law of Maryland was obnoxious to the charge of
unconstitutionality, on the ground of its violating the two provisions of the
constitution ; the one giving to congress the power to regulate commerce,
the other forbidding the states from taxing imports. In this case, it will
be seen, that the discussion of the court had reference to the extent of
the power given to congress to regulate commerce, and to the extent of the
prohibition upon the states from imposing any duty upon imports. Now,
it is difficult to perceive, what analogy there can be between a case where
the right of the state was inquired into, in relation to a tax imposed upon
the sale of imported goods, and one where, as in this case, the inquiry is as
to its right over persons within its acknowledged jurisdiction ; the goods
are the subject of commerce, the persons are not ; the court did indeed
extend the power to regulate commerce, so as to protect the goods imported
from a state tax, after they were landed, and were yet in bulk; but
why ? Because they were the subjects of commerce ; and because, as the
power to regulate commerce, under which the importation was made,
implied a right to sell ; that right was complete, without paying the state
for a second right to sell, whilst the bales or packages were in their
original form. But how can this apply to persons? They are not the sub-
ject of commerce ; and not being imported goods, cannot fall within a train
of reasoning founded upon the construction of a power given to congress
x1377 1O regulate *commerce, and the prohibition to the states from impos-

ing a duty on imported goods.

Whilst, however, neither of the points decided in the cases thus referred
to, is the same with that now under consideration ; and whilst the genem]
scope of the reasoning of the court in each of them, applies to questions of
a different nature ; there is a portion of that reasoning in each, which has a
direct bearing upon the present subject, and which would justify measures
on the part of states, not only approaching the line which separates regula-
tions of commerce from those of police, but even those which are almost
identical with the former class, if adopted in the exercise of one of ther
acknowledged powers. In Gibbons v. Ogden, 9 Wheat. 204, the court sa),
if a state, in passing laws on a subject acknowledged to be within its control
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and with a view to those subjeets, shall adopt a measure of the same char-
acter with one which congress may adopt ; it does not derive its authority
from the particular power which has been granted, but from some other
which remains with the state, and may be executed by the same means.
All experience shows, that the same measures, or measures scarcely dis-
tinguishable from each other, may flow from distinet powers ; but this does
not prove that the powers are identical. Although the means used in their
execution may sometimes approach each other, so nearly as to be con-
founded, there are other situations in which they are sufficiently distinct to
establish their individuality. In page 209, the court say, since, however, in
regulating their own purely internal affairs, whether of trading or of police,
the states may sometimes emact laws, the validity of which depends on
their interfering with, and being contrary to, an act of congress passed in
pursuance of the constitution ; they would inquire whether there was such
collision in that case, and they came to the conclusion that there was.

From this it appears, that whilst a state is acting within the legitimate
scope of its power, as to the end to be attained, it may use whatsoever
means, being appropriate to that end, it may think fit ; although they may
be the same, or so nearly the same, as scarcely to be distinguishable from
those adopted by congress, acting under a different power ; subject, only,
say the court, to this limitation, that in the event of collision, the law of the
state must yield to the law of congress. The court must be understood, of
course, as meaning *that the law of congress is passed upon a subject [*138

RN . ; 3 L
within the sphere of its power. Even, then, if the section of the act
in question could be considered as partaking of the nature of a commercial
regulation, the prineiple here laid down would save it from condemnation, if
no such collision exist.

It has been contended at the bar, that there is that collision ; and in
proof of it, we have been referred to the revenue act of 1799, and to the act
of 1819, relating to passengers. The whole amount of the provision in rela-
tion to this subject, in the first of these acts, is to require in the manifest of
a cargo of goods, a statement of the names of the passengers, with their
baggage, specifying the number and description of packages belonging to
cach respectively ; now, it is apparent, as well from the language of this
provision, as from the context, that the purpose was to prevent goods being
imported without paying the duties required by law, under the pretext of
being the baggage of passengers. The act of 1819 contains regulations
obviously designed for the corifort of the passengers themselves ; for this
burpose, it prohibits the bring ng more than a certain number, proportioned
to the tonnage of the vessel, and prescribes the kind and quality of provis-
Ions, or sea-stores, and their quantity, in a certain proportion to the number
of the passengers. Another section requires the master to report to the
collector a list of all passengers, designating the age, sex, occupation, the
country to which they belong, &c. ; which list is required to be delivered
to the secretary of state, and which he is directed to lay before congress,
T'he object of this clause, in all probability, was to enable the government
O'f the United States, to form an accurate estimate of the increase of popula-
“0“‘ by emigration ; but whatsoever may have been its purpose, it is
obvious, that these laws only affect, through the power over navigation, the
Passengers, whilst on their voyage, and until they shall have landed. After
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that, and when they have ceased to have any connection with the ship, and
when, therefore, they have ceased to be passengers ; we are satisfied, that
acts of congress, applying to them as such, and only professing to legislate
in relation to them as such, have then performed their office, and can, with
no propriety of language, be said to come into conflict with the law of a
state, whose operation only begins when that of the laws of congress ends ;
*139] whose operation is not even on the same subject, because, although *the

“%1 person on whom it operates is the same, yet having ceased to be a
passenger, he no longer stands in the only relation in which the laws of
congress either professed or intended to act upon him.

There is, then, no collision between the law in question, and the acts of
congress just commented on; and therefore, if the state law were to be
considered as partaking of the nature of a commercial regulation ; it would
stand the test of the most rigid scrutiny, if tried by the standard laid down
in the reasoning of the court, quoted from the case of G'ibbons v. Ogden.

But we do not place our opinion on this ground. We choose rather to
plant ourselves on what we consider impregnable positions. They are these:
That a state has the same undeniable and unlimited jurisdiction over all
persons and things, within its territorial limits, as any foreign nation ; where
that jurisdiction is not surrendered or restrained by the constitution of the
United States. That, by virtue of this, it is not only the right, but
the bounden and solemn duty of a state, to advance the safety, happiness
and prosperity of its people, and to provide for its general welfare, by any and
every act of legislation, which it may deem to be conducive to these ends ;
where the power over the particular subject, or the manner of its exercise
is not surrendered or restrained, in the manner just stated. That all those
powers which relate to merely municipal legislation, or what may, perhaps,
more properly be called internal police, are not thus surrendered or restrained;
and that, consequently, in relation to these, the authority of a state is com-
plete, unqualified and exclusive.

We are aware, that it is at all times difficult to define any subject with
proper precision and accuracy ; if this be so in general, it is emphatically
s0, in relation to a subject so diversified and multifarious as the one which
we are now considering. If we were to attempt it, we should say, that
every law came within this description which concerned the welfare of the
whole people of a state, or any individual within it ; whether it relafce.d to
their rights or their duties ; whether it respected them as men, or as citizens
of the state ; whether in their public or private relations ; whether it related
to the rights of persons or of property, of the whole people of a state or of
any individual within it ; and whose operation was within the terrlltoﬁnal
limits of the state, and upon the persons and things within its jurisdiction.
But we will endeavor to illustrate our meaning rather by exemplification,
than by definition. No one will deny, that a state has a right to punish
#1407 Tany individual found within its jurisdiction,. Wh(? shall. have com-

"4 mitted an offence within its jurisdiction, against 1ts crxmma.l laws.
We speak not here of foreign ambassadors, as to whom the doctrines of
public law apply. We suppose it to be equally clear, that a state has as
much right to guard, by anticipation, against the commission of an 'oﬂence
against its laws, as to inflict punishment upon the offender, after it 'sha“
l:ve been committed. The right to punish, or to prevent crime, does in no
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degree depend upon the citizenship of the party who is obnoxious to the
law. The alien who shall just have set his foot upon the soil of the state,
is just as subject to the operation of the law, as one who is a native citizen.
In this very case, if either the master, or one of the crew of the Emily, or
one of the passengers who were landed, had, the next hour after they came
on shore, committed an offence, or indicated a disposition to do so, he would
have been subject to the criminal law of New York, either by punishment
for the offence committed, or by prevention from its commission, where
good ground for apprehension was shown, by being required to enter into a
recognisance, with surety, either to keep the peace, or be of good behavior,
as the case might be ; and if he failed to to give it, by liability to be impris-
oned in the discretion of the competent authority. Let us follow this up to
its possible results. If every officer, and every seaman belonging to the
Zmily, had participated in the crime, they would all have been liable to
arrest and punishment ; although, thereby, the vessel would have been left
without either commander or crew. Now, why is this? For no other reason
than this, simply, that being within the territory and jurisdiction of New
York, they were liable to the Jaws of that state, and amongst others, to its
criminal laws ; and this too, not only for treason, murder and other crimes
of that degree of atrocity, but for the most petty offence which can be
imagined.

It would have availed neither officer, seaman nor passenger, to have
alleged either of these several relations in the recent voyage across the
Atlantic. The short but decisive answer would have been, that we know

vou now only as offenders against the criminal laws of New York, and bemng
now within her jurisdiction, you are now liable to the cognisance of those
laws.  Surely, the officers and seamen of the vessel have not only as much,
but more, concern with navigation, than a passenger ; and yet, in the case
here put, any and every one of them would be held liable. There would be
the same liability, and for the same reasons, on the part of the officers, sea-

men *and passengers, to the civil process of New York, in a suit for [*141
the most trivial sum ; and if, according to the laws of that state, the i
party might be arrested and held to bail, in the event of his failing to give
it, he might be prisoned, until discharged by law. Here, then, are the
officers and seamen, the very agents of navigation, liable to be arrested and
imprisoned under civil process, and to arrest and punishment under the
criminal law,

But the instrument of navigation, that is, the vessel, when within the
jurisdiction of the state, is also liable by its laws to execution. If the state
have a right to vindicate its criminal justice against the officers, seamen and
passengers, who are within its jurisdiction, and also, in the administration
of its civil justice, to cause process of execution to be served on the body of
the very agents of navigation, and also on the instrument of navigation,
under which it may be sold, because they are within its jurisdiction and
subject to its laws ; the same reasons, precisely, equally subject the master,
in ti-le‘ case before the court, to liability for failure to comply with the
requisitions of the section of the statute sued upon. Each of these laws
depends upon the same principle for its support ; and that is, that it was
pas§ed by the state of New York, by virtue of her power to enact such laws
for internal policy as it deemed best ; which laws operate upon the persons
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and things within her territorial limits, and therefore, within her jurisdic-
tion.

Now, in relation to the section in the act immediately before us, that is
obviously passed with a view to prevent her citizens from being oppressed
by the support of multitudes of poor persous, who come from foreign coun-
tries, without possessing the means of supporting themselves. There can
be no mode in which the power to regulate internal police could be more
appropriately exercised. New York, from her particular situation, is, per-
haps, more than any other city in the Union, exposed to the evil of thousands
of foreign emigrants arviving there, and the consequent danger of her citi-
zens being subjected to a heavy charge in the maintenance of those who are
poor. It is the duty of the state to protect its citizens from this evil ; they
have endeavored to do so, by passing, amongst other things, the section of
the law in question. We should, upon principle, say that it had a right to
do so.

Let us compare this power with a mass of power, said by this court, in
Gibbons v. Ogden, not to be surrendered to the general government. They
1 are inspection laws, quarantine laws, health *laws of every descrip-
* tion, as well as laws for regulating the internal commerce of a state,
&c. To which it may be added, that this court, in Brown v. State of
Maryland, admits the power of a state to direct the removal of gunpowder,
as a branch of the police power, which unquestionably remains, and ouglt
to remain, with the states. It is easy to show, that if these powers, as is
admitted, remain with the states, they are stronger examples than the onc
now in question. The power to pass inspection laws, involves the right to
examine articles which are imported, and are, therefore, directly the subject
of commerce ; and if any of them are found to be unsound or infectious, to
cause them to be removed, or even destroyed. But the power to pass these
inspection laws, is itself a branch of the general power to regulate internal
police. Again, the power to pass quarantine laws, operates on the ship which
arrives, the goods which it brings, and all persons in it, whether the officers
and crew, or the passengers ; now the officers and crew are the agents of
navigation ; the ship is an instrument of it, and the cargo on board is the
subject of commerce; and yet it is not only admitted, that this power
remains with the states; but the laws of the United States expressly sanc-
tion the quarantines, and other restraints which shall be required and
established by the health laws of any state; and declare that they shall
be duly observed by the collectors and all other revenue officers of the
United States.

We consider it unnecessary to pursue this comparison further ; because
we think, that if the stronger powers, under the necessity of the case, by
inspection laws and quarantine laws, to delay the landing of a ship and
cargo, which are the subjects of commerce and navigation, and to remove
or even to destroy unsound and infectious articles, also the subject of com-
merce, can be rightfully exercised, then, that it must follow, as a conse-
quence, that powers less strong, such as the one in question, which operates
upon no subject either of commerce or navigation, but which opbcrates a}one
within the limits and jurisdiction of New York, upon a person, at the time,
not even engaged in navigation, is still more clearly embraced within the
general power of the states to regulate their own internal police, and to
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take care that no detriment come to the commonwealth. We think it as
competent and as necessary for a state to provide precautionary measures
against the moral pestilence of paupers, vagabonds, and possibly conviets ;
as it i3 to guard against the physical pestilence, which may arise from
unsound and infectious articles *imported, or from a ship, the crew
of which may be laboring nnder an infectious disease. g

As to any supposed conflict between this provision and certain treaties
of the United States, by which reciprocity as to trade and intercourse is
granted to the citizens of the governments, with which those treaties werc
made ; it is obvious to remark, that the record does not show that any per-
son in this case was a subject or citizen of a country to which treaty stipu-
lation applies ; but moreover, those which we have examined, stipulate that
the citizens and subjects of the contracting parties shall submit themselves
to the laws, decrees and usages to which native citizens and subjects are
subjected.

We are, therefore, of opinion, and do direct it to be certified to the cir-
cuit court for the southern district of New York, that so much of the sec-
tion of the act of the legislature of New York, as applies to the breaches
assigned in the declaration, does not assume to regulate commerce between
the port of New York and foreign ports ; and that so much of said section
is constitutional. 'We express no opinion on any other part of the act of the
legislature of New York ; because no question could arise in the case in rels-
tion to any part of the act, except that declared upon.

143

Taompsow, Justice.—This case comes up from the circuit court for the
southern district of New York, upen a certificate of a division of opinion of
the judges upon a question which arose upon the trial of the cause. The
action is founded upon an act of the legislature of the state of New York,
concerning passengers in vessels coming to the port of New York ; and is
brought against the defendant, being consignee of the ship Emily, to
recover certain penalties given in the act, for the neglect of the master of
the ship to make a report to the mayor of New York, of the name and
description of the passengers who had been brought in the ship on her last
voyage.

The declaration sets out, in part, the law on which the action is founded,
'afld avers, that on the 27th day of August, in the year 1829, William
ll}ompson, being master or commander of said ship, did arrive with the
selq ship or vessel, in the port of New York, from a country out of the
Lnlted States, to wit, from Liverpool, in England, or from one of the United
“tates other than this state (New York), to wit, from the state of New Jer-
sey, at the city and within the county of New York; and it is further
av~erred3 that one hundred *persons were brought as passengers in the ,
said ship, on her last voyage, from a country out of the United
Sates, to wit, from Liverpool aforesaid, into the port of New York, or
mto one of the United States, other than the state of New York, to wit, into
::ne state of New Jersey, and from thence to the city of New York ; and
‘iat the said master of the vessel did not, within twenty-four hours after the
?lrr)”’a[ of the ship in the port of New York, make a report in writing to
: '€ mayor or recorder of the said city, of the name, place of birth, and last
egal settlement, age and occupation of the several personsso brought as
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passengers in said ship, pursuaut to the provisions ef the act, in part herein
before recited ; but that a large number of the said persons, to wit, one
hundred, were neglected to be reported, contrary to the directions and pro-
visions of the said act, whereby an action hath accrued to the plaintiff, to
demand and have from the defendant, the consignee of the said ship, the
sum of $7500. To this declaration, there is a general demurrer and joinder.

The certificate then states, that the cause was continued, from term to
term, until the last Monday in October, in the year 1829, at which term, the
following point was presented on the part of the defcndant, viz : That
the act of the legislature of the state of New York, mentioned in the plain-
tiff’s declaration, assumes to regulate trade and commerce between the port
of New York and foreign ports, and is unconstitutional and void. And
upon. the question thus occurring, the opinions of the two judges were
opposed ; and the point upon which the disagreement happened is certified
to this court.

Although the point as here stated is general, and might embrace the
whole of the act referred to in the plaintiff’s declaration ; yet its validity
cannot come under consideration here, any further than it applied to the
question before the circuit court. The question arose upon a general
demurrer to the declaration, and the certificate under which the cause is
sent here contains the pleadings upon which the question arose, and shows
that no part of the act was drawn in question, except that which relates to
the neglect of the wmaster to report to the mayor or recorder an acconnt of
his passengers, according to the requisition of the act. No other part

of the act could have been brought under the consideration of the circuit
court, or could now be passed upon by this court, was it even presented in
a separate and distinet point. For this court will not entertain any abstract
- question, upon a certificate of division of opinion, which does not

*145 . . . -
I #arise in the cause. The question must occur before the circuit

court, according to the express terms of the act of congress, in order to
come here upon such division of opinion. And if the only cause of action
alleged in the declaration, was the neglect of the master to report his pas-
sengers to the mayor or recorder , no other part of the act could have been
drawn in question ; and although the question, as stated, may be broader
than was necessary, yet as the declaration and demurrer are embraced in
the certificate, the question in the circuit court cannot be mistaken. The
certificate might have been sent back for a more specific statement of the
point ; but as the breach is assigned under this part of the act only, and as
we see that no other part of the act could have been drawn in question in
the circuit court, it is not deemed necessary to send the cause back for more
specific statement of the point. I shall accordingly confine my inquiries
simply to that part of the act of the legislature of the state of New York,
which requires the master, within twenty-four hours after the arrival of the
vessel in the port of New York, to make a report in writing to the mayor
or recorder, of the name, place of birth, and last legal settlement, age an

occupation of every person who shall have been brought as a passenger I
such ship or vessel on her last voyage. I do not mean, however, to inti-
mate, that any other part of the act is unconstitutional ; but confine my
inquiries to the part here referred to, because it is the only part that can
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arise in this case. And any opinion expressed upon other parts, would be
extra-judicial.

This act is alleged to be unconstitutional, on the ground, that it assumes
to regulate trade and commerce between the port of New York and foreign
ports ; and is a violation of that part of the constitution of the United States,
which gives to congress the power to regulate commerce with foreign nations.
This clause in the constitution has repeatedly been drawn in question before
this court, and has undergone elaborate discussion, both at the bar and upon
the bench ; and so far as any points have been settled, I do not consider them
now open for examination. In the leading cases upon this question, where
the state law has been held to be unconsticutional, there was an actual con-
flict between the legislation of congress and that of the states, upon the right
drawn in question. 9 Wheat. 195 ; 12 Ibid. 446 ; 6 Pet. 515. And in all such
cases, the law of congress is supreme ; and the state law, though enacted in
the exercise of powers not controverted, must yield to it. *But in the
case now before the court, no such conflict arises ; congress has not
legislated on this subject, in any manner to affect this question. By the 23d
section of the duty act of 1799 (1 U. 8. Stat. 644), it is required, that the
manifest shall contain the names of the several passengers, distinguishing
whether cabin or steerage passengers, or both, with their baggage, specifying
the number and discription of packages belonging to each, respectively ; but
this is a mere revenue law, having no relation to the passengers, after they
have landed. Nor does the act regulating passenger ships and vessels (3 U. 8.
Stat. 488), at all conflict with this state law. Its principal object is to pro-
vide for the comfort and safety of passengers on the voyage ; it requires the
captain or master of the vessel, to deliver a list or manifest of all passengers,
with the manifest of the cargo ; and the collector is directed to return, quar-
terly, to the secretary of state, copies of such list of passengers ; by whom
statements of the same are required to be laid before congress at every ses-
sion ; by which it is evident, that some statistical or political object was in
view by this provision,

It is not necessary, in this case, to fix any limits upon the legislation of
congress and of the states, on this subject ; or to say how far congress may,
under the power to regulate commerce, control state legislation in this
respect. It is enough to say, that whatever the power of congress may be,
it has not been exercised so as, in any manner, to conflict with the state law ;
and if the mere grant of the power to congress does not necessarily imply a
prohibition of the states to exercise the power, until congress assumes to
exercise it, no objection, on that ground, can arise to this law. Nor is it
necessary to decide, definitively, whether the provisions of this law may be
considered as at all embraced within the power to regulate commerce. Un-
der either view of the case, the law of New York, so far at least as it is
drawn in question in the present suit, is entirely unobjectionable.

This law does not, in any respect, interfere with the entry of the vessel or
cargo. It requires the report of the master to be made within twenty-four
hours after the arrival of the vessel. In the case of Gibbons v. Ogden, 9
Wheat. 195, it is said, the genius and character of the whole governmert
seems to be, that its action is to be applied to all the external concerns of
the nation, and to those internal concerns which affect the states generally,
but not to those which are completely within a particular state, which do
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not affect other states; *and with which it is not necessary to interferc,
for the purpose of exccuting some of the general powers of the governmen:
The completely internal commerce of a state may then be considered
reserved for the state itself.

To test the present case by this rule. The duly here imposed arises,
after the master and passengers have arrived within the limits of the state,
and is applied to the purely internal concerns of the state. This provision
does not affect other states, nor any subject necessary for the purpose of
executing any of the general powers of the government of the Union. For
although commerce, within the sense of the constitution, may mean inter-
course, and the power to regulate it be co-extensive with the subject on
which it acts, and cannot be stopped at the external boundary of a state,
according to the language of this court in the case of Brown v. State of
Maryland, 12 Wheat. 446 ; it cannot be claimed, that the master, or the pas-
sengers, are exempted from any duty imposed by the laws of a state, after
their arrival within its jurisdiction ; or have a right to wander, uncontrolled,
after they become mixed with the general population of the state; or that
any greater rights or privileges attach to them, because they come in through
the medium of navigation, than if they come by land from an adjoining
state ; and if the state had a right to guard against paupers becoming charge-
able to the city, it would seem necessarily to follow, that it had the power
to prescribe the means of ascertaining whe they were, and a list of their
names is indispensable to effect that object. The purposes intended to be
answered by this law fall within that internal police of the state ; which,
throughout the whole case of G'bbons v. Ogden, is admitted to remain with
the states. The court, there, in speaking of inspection laws, say, they form
a porticn of that immense mass of legislation which embraces everything
within the territory of a state, not surrendered to the general government ;
all which can be most advantageously exercised by the states themselves.
Inspection laws, quarantine laws, health laws of every description, as well as
laws for regulating the internal commerce of a state, and those which respect
turnpike-roads, ferries, &c., are component parts of this mass. No direct
general power over these objects is granted to congress : and, consequently,
they remain subject to state legislation. If the legislative power of the state
can reach them, it must be for national purposes ; it must be, when the
power is expressly given for a special purpose, or is clearly incidental to
47451 SOme power which is expressly *given. Again, in speaking of the

"1 law relative to the regunlation of pilots, it is said, that when the govern-
ment of the Union was brought into existence, it found a system for the
regulation of its pilots in full force in every state ; and that the adoption of
these laws, as also the prospective legislation of the states, manifests an
intention to leave this subject entirely to the states, until congress should
think proper to interpose ; but that the section of the law under considera-
tion is confined to pilots within the bays, inlets, rivers, harbors and ports of
the United States, which are, of course, in whole or in part, within the limits
of some particular state; and that the acknowledged power of a state to
regulate its police, its demestic trade, and to govern its own citizens, may
enable it to legislate on this subject to a considerable extent. But that the
adoption of the state system, being temporary, until further legislative pro-
vision shall be made by congress, shows, conclusively, an opinion, that con-
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gress could control the whole subject, and might adopt the system of the
states or provide one of its own. Here seems to be a full recognition of the
right of a state to legislate on a subject coming confessedly within the power
to regulate commerce, until congress adopts a system of its own.

And again, in the case of Brown v. State of Maryland, the court, ir
speaking of state laws in relation to gunpowder, say, the power to direct
the removal of gunpowder is a branch of the police power, which unques-
tionably remains, and ought to remain, with the states. The state law here
is brought to act directly upon the article imported, and may even prevent
its landing, because it might endanger the public safety,

Can anything fall more directly within the pokce power and internal
regulation of a state, than that which concerns the care and management of
paupers or convicts, or any other class or description of persons that may
be thrown into the country, and likely to endanger its safety, or become
chargeable for their maintenance? It is not intended, by this remark, to
cast any reproach upon foreigners who may arrive in this country. But ir
all power to guard against these mischiefs is taken away, the safety and
welfare of the community may be very much erdangered.

A resolution of the old congress, passed on the 16th of September 1788,
has an important bearing on this subject; 13 vol. Journals of Congress,
142. It is as follows : “ Resolved, that it be and it is hereby recommended
to the several states, to pass proper laws for *preventing the trans-
portation of convicted malefactors from foreign countries into the
United States.” Although this resolution is confined to a certain deserip-
tion of persons ; the principle involved in it must embrace every deseription
which may be thought to endanger the safety and security of the country.
But the more important bearing which this resolution has upon the ques-
tion now before the court, relates to the source of the power which is to
interpose this protection. It was passed, after the adoption of the consti-
tution by the convention, which was on the 17th of September 1787. It
was moved by Mr. Baldwin, and seconded by Mr. Williamson, both dis-
tinguished members of the convention which formed the constitution ; aad
Is a strong contemporaneous expression, not only of their opinion, but that
of congress, that this was a power resting with the states ; and not only
not relinquished by the states, or embraced in any powers granted to the
general government, but still remains exclusively in the states.
~ The case of Willson v. Blackbird Crecke Marsh Company, 2 Pet. 251,
18 a strong case to show that a power admitted to fall within the power to
regulate commerce, may be exercised by the states, until congress assumes
the exercise. The state law under consideration in that case, authorized
the ercction of a dam across a creek, up which the tide flows for some dis-
tance, and thereby abridged the right of navigation by those who had beeu
accustomed to use it. The court say, “the counsel for the plaintiff in error
Insist, that it comes in conflict with the power of the United States to regu-
late commerce with foreign nations, and among the several states. If con-
gress had passed any act which bore upon the case ; any act in execution
of 'Qhe power to regulate commerce, the object of which was to control state
leg}slation over those small navigable creeks into which the tide flows, and
which abound throughout the lower country of the middle and southern
States ; we should not have much difficulty in saying, that a state law,
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coming in conflict with such act, would be void. But congress has passed
no such act ; the repugnancy of the law of Delaware to the constitution, is
placed entirely on its repugnancy to the power to regulate commerce with
foreign nations, and among the several states ; a power which has not been
so exercised as to affect the question. We do not think that the act
empowering the Blackbird Creeck Marsh Company to place a dam across
the creek, can, under all the circumstances of the case, be considered as
repugnant to the power to regulate *commerce in its dormant state ;
or as being in conflict with any law passed on the subject.” The
state law here operated upon the navigation of waters, over which the
power to regulate commerce confessedly extends; and yet the state law,
not coming in conflict with any act of congress, was held not to be uncon-
stitutional ; and was not affected by the dormant power to regulate com-
merce. By the same rule of construction, the law of New York, not
coming in conflict with any act of congress, is not void by reason of the
dormant power to regulate commerce ; even if it should be admitted, that
the subject embraced in that law fell within such power.

This principle is fully recognised by the whole court, in the case of
Houston v. Moore, 5 Wheat. 1. The validity of alaw of the state of Penn-
sylvania, relative to the militia of that state, came under the consideration
of the court ; and Mr. Justice W asHINGTON, who spoke for a majority of the
court, says: ‘“It may be admitted at once, that the militia belongs to the
states respectively in which they are enrolled; and that they are subject,
both in their civil and military capacities, to the jurisdiction and laws of
such state, except so far as those laws are controlled by acts of congress,
constitutionally made. Congress has power to provide for organizing,
arming and disciplining the militia ; and it is presumable, that the framers
of the constitution contemplated a full exercise of this power. Neverthe-
less, if congress had declined to exercise them, it was competent for the
state governments to provide for organizing, arming and disciplining their
respective militia in such manner as they may think proper.” And Mr.
Justice Jounson, who dissented from the court in the result of the judg-
ment, when speaking on this point, says: “It is contended, that if the
states do possess this power over the militia, they may abuse it. This, says
he, is a branch of the exploded doctrine, that within the scope in which
congress may legislate, the states shall not legislate. That they cannot, when
legislating within that wide region of power, run counter to the laws of
congress, is denied by no one. When instances of this opposition occur, it
will be time enough to meet them.” And Mr. Justice STorY, who also dis-
sented from the result of the judgment, is still more full and explicit on
this point. “The constitution,” says he, ¢ containing a grant of powers, in
many instances similar to those already existing in the state governments,
and some of these being of vital importance also to state authority and state
legislation, it is not to be admitted, that a mere grant of such powers, in
, affirmative terms, to congress, does, per se, transfer an exclusive *sov-
1 ereignty on such subjects to the latter. On the contrary, a reason-
able interpretation of that instrument necessarily leads to the conclusion,
that the powers so granted are never exclusive of similar powers existing
in the states ; unless when the *constitution has expressly, in terws, given
an exclusive power to cengress, or the exercise of alike power ix prohibited
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to the states ; or where there is a direct repugnancy, or incompatibility, in
the exercise of it by the states. The example of the first class is to be
found in the exclusive legislation delegated to congress over places pur-
chased by the consent of the legislature of the state in which the same shall
be, for forts, arsenals, dock-yards, &c., of the sccond class, the prohibition
of a state to coin money, or emit bills of credit ; of the third class, as this
court has already held, the power to establish a uniform rule of naturaliza-
tion, and the delegation of admiralty and maritime jurisdiction. In all
other cases, not falling within the classes already mentioned, it seems unques-
tionable, that the states retain concurrent authority with congress; not
only upon the letter and spirit of the eleventh amendment of the constitu-
tion, but upon the soundest principle of reasoning. 'There is this reserve,
however, that in cases of concurrent authority, when the laws of a state,
and of the Union, are in direct and manifest collision on the same subject ;
those of the Union, being the supreme law of the land, are of paramount
authority ; and the state laws so far, and so far only, as such incompati-
bility exists, must necessarily yield.”

Whether, therefore, the Jaw of New York, so far as it is drawn in ques-
tion in this case, be considered as relating purely to the police and internal
government of the state, and as part of the system of poor laws in the city
of New York, and in this view belonging exclusively to the legislation of
the state ; or whether the subject-matter of the law be considered as belong-
ing concurrently to the state and to congress, but never having been exer-
cised by the latter ; no constitutional objection can be made to it. Although
the law, as set out in the record appears to have been recently passed, 11th
February 1824, yet a similar law has been in force in that state for nearly
forty years (1 Rev. Laws 1801, p. 556); and from the references at the argu-
ment to the legislation of other states, especially those bordering on the
Atlantic, similar laws exist in those states. To pronounce all such laws
unconstitational, would be productive of the most serious and alarming con-
sequences ; and ought not to be done, *unless demanded by the most
clear and unquestioned construction of the constitution.

It has been argued at the bar, that this law violates certain treaties
between the United States and foreign nations, and the treaties with Brazil,
Prussia and Austria (8 U. S. Stat. 378, 390, 398), have been referred to as
being in conflict with it. It would be a sufficient answer to this objection,
that the national character of the defendant, or of the master or vessel,
do not appear upon the record accompanying the certificate, so as to enable
the court to inquire whether the law conflicts with any treaty stipulation.
But there is nothing in the law, so far, at all events, as it relates to the
present case, which is at all at variance with any of the treaties referred to.
These treaties were entered into for the purpose of establishing a reciproe-
ity (?f commercial intercourse between the contracting parties ; but give no
privileges or exemptions to the citizens or subjects of the one country over
Lhoser of the other. But in some of them, particularly in the treaty with
Brazil, it is expressly provided, that the citizens and subjects of each of the
cong-act:ing parties shall enjoy all the rights, privileges and exemptions in
navigation and commerce, which native citizens or subjects do or shall
€njoy ; submitting themselves to the laws, decrees and usages there estab-
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lished, to which native citizens or subjects are subjected. And the other
treaties referred to, have substantially the same provision.

Whether the law of New York, so far as it applies to the case now
betfore the court, be considered as a mere police regulation, and the exercise
ol a power belonging exclusively to the state ; or whether it be considercd
as legislating on a subject falling within the power to regulate commerce,
but which still remains dormant, congress not having exercised any power
conflicting with the law in this respect ; no constitutional objection can, in
my judgment, arise against it. I have chosen to consider this question
under this double aspect, because I do not find, as yet laid down by this
court, any certain and defined limits to the exercise of this power to regu-
late commerce ; or what shall be considered commerce with foreign nations,
and what the regulations of domestic trade and police. And when it is
denied, that a state law, in requiring a list of the passengers arriving in the
port of New York, from a foreign country, to be reported to the police
authority of the city, is unconstitutional and void, because embraced within
that power; I am at a loss to say, where its limits are to be found. It
—— becomes, Lberefore, a very important *prln.clple to establish, that tl.le
““1 states retain the exercise of powers ; which, although they may iu
some measure partake of the character of commercial regulations, until con-
gress asserts the exercise of the power under the grant of the power to
regulate commerce.

Barpwin, Justice.—The direct question on which this case turns is,
whether a law of New York, directing the commanders of passenger ves-
sels, arriving from foreign ports, to make a report of their numbers, &c.,
and to give security that they shall not become chargeable to the city as
paupers, before they shall be permitted to land, is repugnant to that pro
vision of the constitution of the United States, which gives to congress
power “to regulate commerce with foreign nations,” &c. In considermg
this question, I shall not inquire, whether this power is exclusive in congress,
or may be, to a certain extent, concurrent in the states, but shall confine
myself to an inquiry as to its extent and objects. ~That the regulation of
commerce, in all its branches, was exclusively in the several colonies aud
states, from April 1776, and that it remained so, subject to the ninth article
of confederation, till the adoption of the constitution (one great object of
which was to confer on congress such portion of this power as was necessary
for federal purposes), is most apparent, from the political history of the
country, from the peace of 1782 till 1787. 1 Laws U. S. 28-58." 1t was
indispensable to the efficiency of any federal government, that it should
have the power of regulating foreign commerce, and between the states, by‘
laws of uniform operation throughout the United States ; but it was one of
the most delicate subjects which could be touched, on account of the dif-
ficulty of imposing restraints upon the extension of the power, to matters
not directly appertaining to commercial regulation.

“The idea that the same measure might, according to circumstances, be.
arranged with different classes of powers, was no novelty to the framers of
the constitution. Those illustrious patriots and statesmen had been, many
of them, deeply engaged in the discussions which preceded the war of our

1 See Baldwin’s Constitutional Views 70-71.
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revolution, and all of them were well read in those discussions. The right to
regulate commerce, even by the imposition of duties, was not controverted ;
but the right to impose a duty, for the purpose of revenue, produced a war,
p-rhaps as important, in its consequences, to the human race, as any the
world has ever witnessed.” - G<bbons v. Ogden, 9 Wheat. 202.

In the declaration of rights, in 1774, congress expressly admitted
the authority of such acts of parliament “as are bond fide restrained to the
regulation of our external commerce, for the purpose of securing the com-
mercial advantages of the whole empire to the mother country, and the
commercial benefits of its respective members ; excluding cvery idea of
taxation, internal or external, for raising a revenue on the subject in America,
without their consent.” But in admitting this right, they asserted the frec
and exclusive power of *legislation in their several provincial legislatures,
in all cases of taxation and internal polity, subject only to the negative of
their sovereign, as has been heretofore used and accustomed.”’ Taxation
was not the only fear of the colonies, as an incident or means of regulating
cxternal commerce ; it was the practical consequences of making it the
pretext of assuming the power of interfering with their «“ internal polity,”
changing their “internal police,” the “regulation thereof,” “of intermed-
dling with our provisions for the support of civil government, or the adminis-
tration of justice.” See Journ. Cong. 28, 98, 147, 177.

The states were equally afraid of intrusting their delegates in congress
with any powers which should be so extended, by implication or construc-
tion, of which the instructions of Rhode Island, in May 1776, are a specimen.
“Taking the greatest care to secure to this colony, in the strongest and most
perfect manner, its present form and all the powers of government, so far
as it relates to its internal police, and conduct of our own officers, civil and
religious.” 2 Journ. Cong. 163. In consenting to a declaration of independ-
ence, the convention of Pennsylvania added this proviso : that “the forming
the government, and regulating the énternal police of the colony, be always
reserved to the people of the colony.” In the 3d article of confederation,
the states guaranty to each other their freedom, &e., and against all attacks
on their sovereignty and trade ; in the treaty of alliance with France, the
latter guaranties to the states their sovereignty “in matters of commerce,”
absolute and unlimited. In the 9th article of confederation, the same feel
ing is manifest, in the restriction on the treaty-making power, by reserving
the legislative power of the states over commerce with foreign nations. It
also appears in the cautious and guarded language of the constitution, in
the grant of the power of taxation, and the regulation of commerce, which
give them, in the most express terms, yet in such as admit of no extension
to other subjects of legislation, which are not included in the enumeration
of powers. In giving power to congress “to lay and collect taxes, duties,
'mposts and excises,” the objects are defined, ““to pay the debts, and provide
‘or the common defence and general welfare of the United States ;7 this
doe.s not interfere with the power of the states to tax for the support of
their Own government, nor is the exercise of that power by the states, an
“xercise of any portion of the power that is granted to the United States.

9 Wheat. 199. «That the power of taxation is retained by the states, is not
————
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abridged by the grant to congress, and may be exercised concurrently, arc
truths which have never been denied.” 4 Ibid. 425. It results from the
nature and objects of taxation, that it must be concurrent, as the power of
raising revenue for the purposes of each government, is equally indispensable,
though the extent of taxation is a matter which must depend on their discre-
tion. Tbid. 428 ; 4 Pet. 561, 563. The objects of taxation depend, of
course, on those to which the proceeds are to be applied. Congress is limited
to those which are defined in the terms of the grant, but the states have no
other limitations imposed on them than are found in their constitutions, an
such as necessarily result from the powers of congress, which states cannot
annul or obstruct by taxation. 4 Wheat. 400, &c.; 9 Ibid. 816 ; 2 Pet. 463,
In other respects, the taxing power of congress leads to no collision with
the laws of the states. But the power to regulate commerce has been a
subject of more difficulty, from the time the constitution was framed, owing
to the peculiar situation of the country. In other nations, commerce is only
of two descriptions, foreign and domestic ; in a confederated government,
there is necessarily a third ; “commerce between the constituent members
of the confederacy;” in the United States, there was a fourth kind, which
was carried on with the numerous Indian tribes, which occupied a vast por
tion of the territory. Each description of commerce was, in its nature,
distinet from the other, in the mode of conducting it, the subjects of opera-
tion, and its regulation; from its nature, there was only one kind which
could be regulated by state law ; that commerce which was confined to its
own boundaries, between its own citizens, or between them and the Indians.
All objects of uniformity would have been defeated, if any state had been
left at liberty to make its own laws, on any of the other subjects of com-
merce ; but the people of the states would never surrender their own control
of that portion of their commerce which was purely internal. Hence, the
grant is confined “to regulate commerce with foreign nations, and among
the several states, and with the Indian tribes;” which restricts the term
commerce to that which concerns more states than one, and the enumeration
of the particular classes to which the power was to be extended, pre-supposes
something to which it does not extend. ¢ The completely internal com-
merce of a state, then, may be considered as reserved for the state itself.”
9 Wheat. 194-5.

This government is acknowledged by all to be one of enumerated powers.
The principle that it can exercise only the powers granted to it, would seem
too apparent, to have required to be enforced by all those arguments which
its enlightened friends, while it was depending before the people, found it
pecessary to urge. This principle is now universally admitted. 4 Wheat.
405. Another principle is equally so: that all powers not granted to the
United States, or prohibited to the states, remain as they were before the
adoption of the constitution, by the express reservation of the 10th amend-
ment (1 Wheat. 325 ; 4 Ibid. 193), and that an exception presupposes the
existence of the power excepted. 12 Ibid. 488. Though these principles
have been universally adopted, their application presents questions which
perpetually arise, as to the extent of the powers which are granted or pro-
aibited, “and will probably continue to arise as long as our system shall
exist ;7 4 Ibid. 405. It would seem, that the term commerce, in its ordin-
ary sense, and as defined by this eourt, would by this time have become
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intelligible ; it has been held to embrace every species of commercial inter-
course, trade, traffic and navigation ; “all foreign commerce,” and “all
commerce among the states” (9 Wheat. 193 ; 12 Ibid. 446), the regulation
of which has been surrendered. But it has been, at the same time, held,
that as to those subjects of legislation ¢ which are not surrendered to the
general government,” inspection, quarantine, health laws of every descrip-
tion, the internal commerce and police of a state, turnpike-roads, ferries,
&c., “no direct general power over these objects is granted to congress,
consequently they remain subject to state legislation (9 Wheat. 203), and
‘“ought to remain with the states.” 12 Ibid. 443. In the broad definition
given in these two cases, “ to commerce with foreign nations, and among
the several states,” it has been applied, in the most cautious and guarded
language, to three kinds of commerce which are placed under the jurisdic-
tion of congress, expressly excluding the fourth kind, the internal commerce
of a state. The court very properly call these branches of commerce, units
(9 Wheat. 194) ; each a distinet subject-matter of regulation, which the
states might delegate or reserve. It would contradict every principle laid
down by the court, to contend, that a grant of the power “ to regulate com-
merce with foreign nations,” would carry with it the power to regulate
commerce “ among the several states, or with the Indian tribes,” either by
implication, construction, or as a means of carrying the first power into
execution. It would be equally so, to contend, that the grant of the three
powers could embrace the fourth, which is as distinct from all the others,
as they are from each other ; as units, they cannot be blended, but must
remain as distinet as any other powers over other subjects which have not
been surrendered by the states. If, then, the power of regulating internal
commerce has not been granted to congress, it remains with the states, as
fully as if the constitution had not been adopted ; and every reason which
leads to this result, applies with still greater force to the internal polity of
a state, over which there is no pretence of any jurisdiction by congress. No
subtlety of reasoning, no refinement of construction, or ingenuity of supposi-
tion, can make commerce embrace police or pauperism, which would not, by
parity of reasoning, include the whole code of state legislation. Quarantine,
health and inspection laws, come much nearer to regulations of commerce,
than those which relate to paupers only ; if the latter are prohibited by the
constitution, the former are certainly so, for they operate directly on the
subjects of commerce—the ship, the cargo, crew and passengers ; whereas,
poor laws operate only on passengers who come within their purview.
~ On the same principle by which a state may prevent the introduction of
m.ff)cted persons or goods, and articles dangerous to the persons or property
Of its citizens, it may exclude paupers who will add to the burdens of taxa-
ton, or convicts who will corrupt the morals of the people, threatening them
with more evils than gunpowder or diseagse. The whole subject is neces-
sarily connected with the internal police of a state, no item of which has to
any extent been delegated to congress, every branch of which has been ex-
¢epted from the prohibitions on the states, and is, of course, included among
their reserved powers,

If'there is any one case to which the following remark of this court is
Pﬁ‘Cuh‘arly applicable, it is this: “It does not appear to be a violent cou-
Straction of the constitution, and is certainly a convenient one, to consider
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the power of the states as existing over such cases as the laws of the Union
may not reach.” 4 Wheat. 195. Let this case be tested by this rule, and
let it be shown, that any clause in the constitution empowers congress to
pass a law which can reach the subject of pauperism, or the case of a pauper
imported from a foreign nation or another state. They are uot articles of
merchandise or traffic, imports or exports. Congress cannot compel the
states to receive and maintain them, nor establish a system of poor laws for
their benefit or support ; and there can be found in no decision of this court
any color for the proposition, that they are in any respect placed under the
regulation of the laws of the Union, or that the states have not plenary
power over them. The utmost extent to which they have held the powe
of regulating commerce by congress to operate as a prohibition on states,
has been in the cases of Gédbons v. Ogden, to the vessel in which goods
passengers were transported from one state to another, and in Brown v.
Muryland, to the importation of goods from foreign ports to the United
Siates,

In the former case, the only question was, whether a state law was valid,
swhich prohibited a vessel, propelled with steam, from navigating the
waters of New York, though she had a coasting license ; in the latter, the
question was whether a state law “ could compel an importer of foreign
articles to take out a license from the state, before he shall be permitted to
sell a bale or package so imported.” Both laws were held void, on account
of their direct repugnance to the constitution and existing laws of congress;
the court holding that they comprehended vessels of all descriptions,
however propelled, and whether employed in the transportation of goods
or passengers ; and that an importer of goods, on which he had paid or
secured the duties, could not be prevented from selling them as he pleased,
before the packages were broken up. In the New York case, the whole
reasoning of the court was, to show, that “a coasting vessel, employed in
the transportation of passengers, is as much a portion of the American
marine, as one employed in the transportation of a cargo ;” and they
veferred to the provisions of the law regulating the coasting trade, to the
constitution respecting the migration or importation of certain persons, to
the duty acts containing provisions respecting passengers, and the act ot
1819, for regulating passenger ships for the same purpose. 9 Wheat. 215-19,
&e.  Nothing more was decided, or was intended to be decided, tkan t}m‘L
the power to regulate commerce, including navigation, comprehended all
vessels, and ¢ the language of the laws excluding none—none can be excluded
by construction.” “The question, then, whether the conveyance of pas-
sengers be a part of the coasting trade, and whether a vessel can be pro-
tected in that occupation, by a coasting license, are not and cannot be raiscd
in this case. The real and sole question seems to be, whether a steam
machine, in actnal use, deprives a vessel of the privilege conferred.l)y_ﬂ
license.” 9 Wheat. 219. 1t is evident, therefore, that there is nothing i
the cases then before the court, in their reasoning or judgment, which can
operate unfavorably on the present law ; on the contrary, there is- much (in
my opinion) which directly aflirms its validity, not merely negatively, but
positively, as the necessary result of the principles declared in these and
other cases. |

Taking it as a settled principle, that those subjects of legislation which
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are not enumerated in the surrender to the general government, remain
subject to state regulation, it follows, that the sovereignty of the states over
them, not having been abridged, impaired or altered by the coustitution, is
as perfect as if it had not been adopted. Having referred to the cases in
which this court has defined the nature and extent of state sovereignty,
“in all cases where its action is not restrained by the constitution,”’ it is
unnecessary to make a second quotation from their opinions, the inevitable
conclusion from which is, that independently of the grants and prohibitions
of the constitution, each state was and is “a single sovereign power,” a
nation over whom no external power can operate, whose jurisdiction is
necessarily exclusive and absolute, within its own boundaries, and suscep-
tible of no limitation, not imposed by itself, by a grant or cession to the
government of the Union. The same conclusion results from the nature of
an exception or reservation in a grant ; the thing excepted or reserved
always is in the grantor, and always was ;* of consequence, the reserved
powers of a state remain, as stated in the treaty .of alliance with France,
and the confederation. The states severally bound themselves to assist
each other against all attacks on account of sovereignty, trade or any other
pretext whatever. France guarantied to them their liberty, sovereignty
and independence, absolute and unlimited, as well in matters of government
as commerce.” So the states remain, in all respects where the constitution
has not abridged their powers ; the original jurisdiction of the state adheres
to its territory as a portion of sovereignty not yet given away, and subject
to the grant of power, the residuary powers of legislation remain in the
state. “If the power of regulating trade had not been given to the general
government, each state would have yet had the power of regulating the
trade within its territory (3 Wheat. 386, 389), and this power yet adheres
to it, subject to the grant, the only question: then is, to what trade or com-
merce that grant extends., This court has held, that it does not extend to
the internal commerce of a state, to its system of police, to the subjects of
mspection, quarantine, health, roads, ferries, d&ec., which is a direct negation
of any power in congress. They have also held, that, * consequently, they
remain subject to state legislation,” which is a direct affirmation that those
subjects are within the powers reserved, and not those granted or pro-
hibited.

We must then ascertain, what is commerce, and what is police, so that
when there arises a collision between an act of congress regulating com-
merce, or imposing a duty on goods, and a state law which prohibits, or sub-
Jects the landing of such goods to state regulations, we may know which
shall give way to the other ; which is supreme and which is subordinate, the
law of the Union, or the law of the state. On this subject, this court seems
tome to have been very explicit. In Brown v. Maryland, they held, that
an importer of foreign goods may land them, and hold them free from any
Slate taxation, till he sells them or mixes them with the general property of
the state, by breaking up his packages, &c. Up to this point, then, the
goods remained under the protection of the power to regulate foreign com-
merce, to the exelusion of any state power to tax them as articles of domestic

! Baldwin’s Constitutional Views, 18-15, 87, 2 Ibid. 64-5.
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commerce. This drew a definite line between the powers of the two govern-
ments, as to the regulation of what was commerce or trade, and it cannot
be questioned, that it was the true one; the power of congress was held
supreme, and that of the state subordinate. But the conclusion of the court
was very different, when they contemplated a conflict between the laws
which authorized the importation and landing of ordinary articles of mer-
chandise, and the police laws of a state, which imposed restrictions on the
importation of gunpowder, or articles injurious to the public health. In
considering the extent of the prohibition on states, against imposing a tax
on imports or exports, this court use this language :

“The power to direct the removal of gunpowder, is a branch of the
police power, which unquestionably remains, and ought to remain with
the states. If the possessor stores it himself, out of town, the removal can-
not be a duty on imports, because it contributes nothing to the revenue. If
he prefers placing it in a public magazine, it is because he stores it there,
in his own opinion, more advantageously than elsewhere. We are not sure,
that this may not be classed among inspection laws. The removal or
destruction of infectious or unsound articles, is, undoubtedly, an exercise of
that power, and forms an express exception to the prohibition we are con-
sidering. Indeed, the laws of the United States expressly sanction the
health laws of a state. The principle, then, that the importer acquires a
right, not only to bring the articles into the country, but to mix them with
the common mass of property, does not interfere with the necessary power
of taxation, which is acknowledged to reside in the states, to that danger-
ous extent which is apprehended. It carries the prohibition in the constitu-
tion no further, than to prevent the states from doing that which it was the
great object of the constitution.” 12 Wheat. 442, 444,

Now, as it is acknowledged, that the right of the importer, so secured by
the constitution and acts of congress, is subject to the restraints and lim-
itations of the police laws of a state, and the removal and destruction of
dangerous, infectious and unsound articles, is an undoubted exercise of the
power of a state to pass inspection laws, the consequence is obvious. 'The
power of congress is, and must be, subordinate to that of the states, when-
ever commerce reaches that point at which the vessel, the cargo, the crew,
or the passengers on board, become subject to the police laws of a state ; the
importer must submit to inspection, health and quarantine laws, and can
land nothing contrary to their provisions. For such purposes, they are an
express exception to the prohibitions on the states against imposing duties
on exports and imports, which power might have been exercised by the states,
had it not been forbidden (9 Wheat. 200); the restriction pre-supposes -the
existence of the power restrained, and the constitution certainly recognises
inspection laws as the exercise of a power remaining in the state. Ibid.203;
12 Ibid. 438-42. The constitution thus has made such laws an exception
to the prohibition. The prohibition was a restriction on the pre-existing
power of the state, and being removed as to all police laws and those of
inspection, the effect thereof is, by all the principles of this court, as to excep-
tions, the same as by the rules of the common law. “An exception out of
an exception, leaves the thing unexcepted.” 4 Day’s Com. Dig. 290.

It may, therefore, be taken as an established rule of constitut.lonal law,
that whenever anything which is the subject of foreign commerce, 13 brought
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within the jurisdiction of a state, it becomes subject to taxation and regula-
tion by the laws of a state, so far as is necessary for enforcing the inspection
and all analogous laws, which are a part of its internal police. And as these
laws are passed, in virtue of an original inherent right in the people of each
state, to an exclusive and absolute jurisdiction and legislative power, which
the constitution has neither granted to the general government, nor prohib-
ited to the states, the authority of these laws is supreme, and incapable of
any limitation or control by congress. In the emphatic language of this
court, this power “adheres to the territory of the state, as a portion of
sovereignty not yet given away.” It is a part cf its soil, of both of which
the state is tenant in fee, till she makes an alienation.

No opinions could be in more perfect conformity with the spirit and
words of the constitution, than those delivered in the two cases. They assert
and maintain the power of congress over the three kinds of commerce which
are committed to their regulation ; extend it to all its ratifications, so as to
meet the objects of the grant to their fullest extent, and prevent the states
from interposing any obstructions to its legitimate exercise within their
jurisdiction. But having done this—having vindicated the supremacy of
the laws of the Union over foreign commerce, wherever it exists, and for all
the purposes of the constitution—the court most strictly adhered to that line,
which separated the powers of congress from those of the states, and is drawn
too plainly to be mistaken, when there is a desire to find it.

By the constitution, * the congress shall have power,” ¢ to regulate com-
merce with foreign nations, and to pass all laws which may be necessary
and proper for carrying into execution the foregoing power,” ““as to regulate
commerce,” &c. By inherent original right, as a single sovereign power,
each state has the exclusive and absolute power of regulating its internal
police, and of passing inspection, health and quarantine laws ; and by the
constitution, as construed by this court, may lay any imposts and duties on
imports and exports, which may be absolately necessary for executing its
inspection laws, and those which relate to analogous subjects. Here are
two powers in congress, by a grant from states; one to regulate, the other
to enforce, execute or carry its regulations into effect ; there are also two
powers in a state, one to pass inspection laws, the other to lay duties and
Imposts on exports and imports, for the purpose of executing such laws.
The power of the state is original, that of congress is derivative by the
grant of the state ; both powers are brought to bear on an article imported,
z_Lfter 1t has been brought within the state, so that each government has
Jurisdiction over the article, for different purposes ; and there is no constitu-
tional objection to the exercise of the powers of either, by their respective
laws._ The framers of the constitution foresaw and guarded against the
conflict, by first providing against the imposition of taxes, by a state, on
the articles of commerce, for the purposes of revenue, and next'securing to the
states the execution of their inspection laws, by this provision: “No state
shall, without the consent of the congress, lay any imposts or duties on
\mports or exports, except what may be absolutely necessary for executing
1ts Inspection laws ; and the net produce of all duties and imposts laid by
any state on imports or exports, shall be for the use of the treasury of
the.tl'-easury of the United States ; and all such laws shall be subject to the
févision and control of the congress.”
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There can be no plainer or better defined line of power; a state can, by
its reserved power, tax imports and exports, to execute its inspection laws ;
it can tax them for no other purpose, without the consent of congress, and
if it is even by an inspection law, it is subject to two restrictions—the United
States are to receive the net prodace, and congress may revise and control
the law. If the inspection law imposes no duty or impost, congress has no
power of revision or control over it, and their regulations of commerce must
be subject to its provisions ; no restraints were imposed on this reserved
power in the states, because its -exercise would neither defeat nor obstruct
any of the powers of congress, and these are the reasons of the court for the
construction of the constitution which they have given. It carries the
prohibition in the constitution no further, than to prevent the states from
doing that which it was the great object of the constitution to prevent.”

This object is clearly pointed out in the clause above quoted, by the
nature of the prohibition, with its qualifications ; it was not to wholly deny
to the states the power of taxing imports or exports, it only imposed, as
a condition, the consent of congress. In this respect, it left to the states a
greater power over exports than congress had ; for, by the ninth section of
the first article, they were prohibited from taxing exports, without any
qualification, even by the consent of the states ; whereas, with the consent
of congress, any state can impose such a tax by a law, subject to the condi-
tions prescribed. But if the state law imposes no tax on imports or exports,
the prohibition does not touch it, either by requiring the consent of con-
gress, or making the law subject to its revision or control ; consequently,
an inspection law, which consists merely of regulations as to matters appro-
priate to such subjects, is no more subject to any control, than any other
law relating to police. If the law imposes a tax, it then becomes so far sub-
ject to revision ; but this power to revise and control extends only to the
tax ; and as to that, congress cannot go so far as to prevent a state from
imposing such as “may be absolutely necessary for executing its inspection
laws.” Thus far the power of the state is incapable of control; and as this
court has declared, that health, police and quarantine laws, come within
the same principle as inspection laws, the same rule must apply to them ; the
powers of the states over these subjects are absolute, if they impose nc tax
or duty on imports or exports. If they impose such a tax, the law is vall.d,
by the original authority of the state, and if not altered by congress, by its
supervisory power, is as binding as it would have been, before the constitu-
tion, because it has conferred no original jurisdiction over such subjects to
congress.

Taken in this view, the object of this prohibition is apparent, anfi 'W'h(‘.ll
carefully examined, will be found materially different from the prohibitions
in the next sentence, which relate to matters wholly distinct, an@ are as
different in their nature as their object. Among them, is a prohibition on
the states, against laying a duty on tonnage, without the consent of con-
gress, but it imposes no other condition ; so that if this consent ' is once
given, no revision or control over the law exists. This provision would
apply to a law regulating pilots, which has never been considered by con-
gress as a regulation of commerce, and has been left to the states, whose
laws have been adopted from the beginning of the government; such adop-
tion being the consent required by the constitution.
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When the constitution thus gives congress a revising and controlling
power over state laws, which impose a tax or duty on imports or exports, or
in any case makes their consent necessary to give validity to any law or act
of astate ; the meaning, object and intention is, to declare that no other
restriction exists. Any case, therefore, which does not come within the
prohibition, or in which the prohibition is removed by the performance of
the condition, can be no more reached by any act of congress, than if no
jurisdiction. over it had been granted. The reserved power of the state,
when thus disincumbered of 2ll restraints, embraces the case as one appro-
priate to its exclusive power of legislation, which congress cannot interfere
with ; thongh they may tax or regulate the same thing for federal purposes,
they cannot impair the power of the states to do either, for snch purposes
and objects as are recognised or authorized by the constitution. Thus, the
states, by inspection and analogous laws, may regulate the importation and
cxportation of the subjeet of foreign commerce, so far as is necessary for
the execution of such laws ; for all other purposes, the power of congress
over them is exclusive, until they are mixed with the common mass of the
property in a state, by a package sale. Thus, all the objects of the consti-
tution having been effected, the state has the same power over the articles
imported, as over those which had never been subject to the regulation of
congress.

In applying these plain deductions from the provisions of the constitu-
tion, as expounded by this court, to the present case, it comes within none
of the prohibitions. The law in question encroaches on no power of con-
gress, it imposes no tax for any purpose ; it is a measure necessary for the
protection of the people of a state against taxation for the support of pau-
pers from abroad, or from other states, which congress have no power to
impose by direct assessment, or as a consequence of their power over com-
merce. The constitutional restraints on state laws, which bear on imports,
exports or tonnage, were intended, and are applicable only to cases where
they would injuriously affect the regulations of commerce prescribed by
congress ; not the execution of inspection or analogous laws, with which
the constitution interferes no further, than to prevent them from being per-
verted to the raising money for the use of the state, and subjecting them tc¢
the revision and control of congress. In this view of the respective powers
of the general and state governments, they operate without any collision.
Commerce is unrestricted by any state laws, which assume the obstruction
of navigation by any vessels authorized by law to navigate from state to
state, or from foreign ports to those of a state, whether to transport goods
or passengers. Imported articles remain undisturbed, under the protection
of congress, after they are landed, until by a package sale they become
tncorporated into the common mass of property within a state, subject to its
powers of taxation and general jurisdiction. But neither vessels nor goods
are protected from the operation of those laws and regulations of internal
police, over which the states have an acknowledged power, unaffected by
any grant or prohibition which impairs its plenitude ; the consequence of
which is, congress have no jurisdiction of the subject-matter, can pass no
laws for its regulation, nor make any exemption from their provisions,

In any other view, collisions between the laws of the states and congress
would be at inevitable as interminable. The powers of a state to execute
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its inspection laws, is as constitutional as that of congress to carry into exe-
cution its regulations of commerce ; if congress can exercise police powers
as a means of regulating commerce, a state can, by the the sume parity of
reasoning, assume the regulation of commerce with foreign nations, as the
means of executing and enforcing its police and inspection laws. There is
no warrant in the constitution to authorize congress to encroach upon the
reserved rights of the states, by the assumption, that it is necessary and
proper for carrying their enumerated powers into execution ; or to author-
ize a state, under color of their reserved powers, or the power of executing
its inspection or police regulations, to touch upon the powers granted to
congress, or prohibited to the states. Implied or constructive powers of
either description, are as wholly unknown to the constitution, as they are
uterly incompatible with its spirit and provisions.

“The constitution unavoidably deals in general language” (1 Wheat.
326) ; “it marks only its great outlines and designates its important ob-
jects ” (4 Ibid. 407); but these outlines and objects are all enumerated ; none
can be added or taken away; what is so marked and designated in
general terms, comprehends the subject-matter in its detail. A grant of
legislative power over any given subject, comprehends the whole subject ;
the corpus, the body, and all its constituent parts; so does a prohibition
to legislate ; yet the framers of the constitution could not have intended to
leave it in the power of congress to so extend the details of a granted
power, as to embrace any part of the corpus of a reserved power. A power
reserved or excepted in general terms, as internal police, is reserved as much
in detail and in all its ramifications, as the granted power to regulate com-
merce with foreign nations ; the parts or subdivisions of the one cannot he
carried into the other, by any assumed necessity of carrying the given
power, in one case into execution, which could not be done in the other.
Necessary is but another word for discretionary, when there is a desire to
assume power ; let it cnce be admitted, as a constitutional apology for the
assumption by a state, of any portion of a granted power, or by congress, of
any portion of a reserved power, the same reasoning will authorize the
assumption of the entire power. States have the same right of deciding
when a necessity exists, and legislating on its assumption, as congress hflts.
The constitution has put them on the same footing in this respect ; but 1ts
framers have not left their great work subject to be mangled and mutilated
by any construction or implication, which depends on discretion, or actl_ml
or assumed necessity. Its grants, exceptions and reservations are of entire
powers, unless there are some expressed qualifications or limitationf\ ;_lf
either are extended or contracted by mere implication, there are no limits
which can be assigned, and there can be no certainty in any provision in the
constitution or its amendments. If one power can be incorporated int_o, find
amalgamated with, another distinet power, or if substantive and distinct
powers, which are vested in one legislative body, can be infused, by con-
struction, into another legislature, as the means of carrying into execu
some other power, the consequences are obvious.

Any enumeration or specification of legislative powers is us.ele
those which are omitted are inserted on the ground of necessity ; this woul_d
be supplying the defects of the constitution, by assuming 'tho organic
powers of conventions of the people in the several states ; so 1t would be,

tion

ss, if
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if constructive restrictions on the states were made, in cases where none
had been imposed, or none resulted from the granted powers which were
cnumerated, When an implied power or restriction would thus be added
as a constructive provision of the constitution, it would have the same force
and effect as if it was expressed in words, or was apparent on inspection ;
as a power which was necessary and proper, it must also be construed to
carry with it the proper means of carrying it into effect, by a still further
absorption by congress of specific powers reserved to the states, or by the
states, of those enumerated in the grant to congress. Let, then, this prin-
ciple be once incorporated in the constitution, the federal government
becomes one of consolidated powers, or its enumerated powers will be
usurped by the states. When the line of power between them is drawn by
construction, and substantive powers are used as necessary means to enforce
other distinct powers, the powers, the nature and character of the federal
and state governments must necessarily depend on the mere opinions of the
constituent members of the tribunal which expounds the constitution, from
time to time, according to their views of an existing necessity. No case can
arise, in which the doctrine of construction has been attempted to be carried
further than in this ; the law of New York, on which this case turns, has
but one object, the prevention of foreign paupers from becoming charge-
able on the city or other parts of the state; it is a part of the system of
internal police, preseribing laws in relation to paupers. The state asserts
as a right of self-protection, the exclusion of foreigners who are attempted
to be forced upon them, under the power of the laws for the regulation of
commerce, which the defendant contends, protects all passengers from
foreign countries, till they are landed, and puts it out of the power of a state
to prevent it. On the same principle, convicts from abroad may be forced
into the states without limitation ; so, of paupers from other states, if once
put in a vessel with a coasting license ; so that all police regulations on
these subjects by states must be held unconstitutional. One of two conse-
quences must follow. There can be no poor-laws applicable to foreigners ;
they must be admitted into the state, and be supported by a tax on its citi-
Zens, or congress must take the subject into their own hands, as a means of
carrying into execution their power to regulate commerce. Their laws
must not be confined to the sea-ports in the states into which foreign paupers
are introduced, they must entend to every part of the state to which paupers
from other states can be brought ; for the power to regulate commerce
among the several states is as broad in all respects as to do it with foreign
nations. “It has been truly said, that commerce, as the word is used in the
co.nstitution, i8 a unit, every part of which is indicated by the term.” < If
this be the admitted meaning of the word, in its application to foreign
nations, it must carry the same meaning throughout the sentence, and
remain a unit, unless there be some plain intelligible cause which alters it.”
5 Wheat. 194. To my mind, there can be no such cause for discriminating
between an imported and a domestic pauper ; one is as much an article of
commerce as another, and the same power which can force them into a state
from a vessel, can do it from a wagon, and regulate their conveyance on
the roads or canals of a state, as well as on its rivers, havens or arms of the
sea. In following out these principles to their consequences, congress may,
and, to be consistent, ought to go further. Poor laws are analogous to
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health, quarantine and inspection laws, all being parts of a system of inter-
nal police, to prevent the introduction of what is dangerous to the safety or
health of the people ; and health and quarantine laws extend to the vessel,
the cargo and passengers. Laws excluding convicts and paupers arc as
necessary to preserve the morals of the people from corruption, and their
property from taxation, as any laws of the other description can be ; nor do
they interfere any further with the regulations of eommerce ; as laws in
par: materia, they must stand or fall together, or some arbitrary unintelli-
gible distinction must be made between them, which-is neither to be found
in the constitution, nor decisions of this court. If the principle on which
health and quarantine laws 'are sustained, is applied to this case, the
validity of the law in question is notto be doubted ; if this principle is not
so applied, then it is an unsound one, which  must be abandoned, wherchy
the reserved powers of the states over their.internal police, must devolve on
congress, as an' incident to, or the means of regulating, “ commerce with
foreign nations,” and “among the several states.” There is no middle
zround on which health and quarantine laws can be supported, which will
not equally support poor 'laws ; mnor can poor laws be declared void on
any ground that will not prostrate the others; all must be included within,
or excepted from, the prohibition.

When we recur to the political history of the country from 1774 to the
adoption of the constitution, we find the people and the states uniformly
opposing any interference with their internal polity, by parliament or con-
gress ; it is not a little strange, that they should have adopted a constitu-
tion which has taken from the states the power of regulating pauperism
within their territory. They little thought that in the grant of a power to
regulate commerce with foreign nations and among the states, they also
granted, as a means, the regulation of internal police ; they little feared that
the powers which were cautiously reserved to themselves by an amend-
ment, could be taken from them by construction, or that any reasoning
would prevail, by which the grant would be so stretched as to embrace
them. We should never have had a federal government, if there had been
a declaration in its frame, that congress eould pass poor-laws, or interfere
to revise or control those passed by the states ; or that congress could legis-
late on any subject of legislation over which no jurisdiction was granted to
them, and which was reserved to the states or people, in the same plenitude
as they held it before they surrendered any portion of their power. The
constitution gives no color for such doctrines, nor can they be infused into
it, by any just rule of interpretation ; the tenth amendment becomes a dead
letter, if the constitution does not point to the powers which are ¢ delegated
to the United States,” or  prohibited to the states,” and reserve all other
powers “to the states respectively or the people.” ~Any enumeration ol
powers granted, any specific prohibitions on the states, will not o.nly becom
wholly unmeaning, if new subjects may-be brought within their scope, @~
means of enforcing the given powers, or the prohibitions on the statcs
extended beyond those which are specified, but the implied powers and
implied prohibitions ‘must be more illimitable ' than those which arc
express.

When the constitution grants a power, it makes exceptions to s.uuh as
were not intended to be absolute ; but fromn the nature of those which are
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assumed, they are not included in the enumeration, and cannot be controlled
by the exceptions, which apply only to what is granted. When prohibi-
tions are imposed on the states, the constitution uses terms which denote
their character, whether they are intended to be absolute or qualified.
In the first clause of the tenth section of the first article, the prohibi-
tions are positive and absolute ; no power can dispense with them : those
in the second are qualified ; “no state shall, without the consent of con-
gress,” is merely a conditional prohibition ; when the consent is given, the
condition is performed ; and the power of the state remains as if no condi-
tion had ever been exacted. See Poole v. Fleeger (post, p. 212). But if
a state lays a tax on imports or exports, then two other conditions are
imposed, the produce goes to the United States, and congress may revise
and control the state law ; congress can, however, do no more than consent
or dissent, or revise or control the law of the state, they have no power to
pass a distinct law, embracing the same subject in detail. The original
primary power is in the state, and, subject to the consent and supervision of
congress, it admits of no other restriction.

Now, when a law which imposes no tax on imports, exports or tonnage,
i8 brought within a prohibition, by construction, it cannot be validated by
the consent of congress ; and if they can take jurisdiction of the subject,
they cannot be confined to mere revision or control, the power must be co-
extensive with their opinion of the necessity of using it, as the means of
effecting ‘the object. This seems to me utterly inconsistent with the con-
stitution, which has imposed only a qualified prohibition on the power of
states to tax the direct subjects of foreign commerce, imports and exports.
I cannot think, that it intended, or can be construed, to impose an unquali-
fied prohibition on astate, to preventthe introduction of convicts or paupers,
who are entitled to no higher protection than the vessel or goods on board;
which are subject to state taxation with the assent of congress; and to
bealth, inspection and quarantine laws, without their consent. I can dis-
criminate no line of power between the different subjects of internal police,
nor find any principle in the constitution, or rule of construing it by this
court, that places any part of a police system within any jurisdiction except
that of a state, or which can revise or in any way control its exercise,
except as specified. Police regulations are not within any grant of powers
to the federal government for federal purposes ; congress may make them
i the territories, this district, and other places where they have exclusive
powers of legislation, but cannot interfere with the police of any part of a
state. As a‘power excepted and reserved by the states, it remains in them
in full and unimpaired sovereignty, as absolutely as their soil, which has not
been granted to individuals or ceded to the United States ; as a right of
jurisdiction over the land and waters of a state, it adheres to both, so as to
be incapable of exercise by any other power, without cession or usurpation.
Congress had the same power of exclusive legislation in this district, without
a cession from Maryland and Virginia ; they have the same power over the
sites of forts, arsenals and navy yards, without a cession from a state, or
purchase with its consent, as they have to interfere with its internal police.

It is the highest and most sovereign jurisdiction, indispensable to the
Separate existence of a state ; it is a power vested by original inherent
right, existing before the constitution, remaining in its plenitude, incapable
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of any abridgment by any of its provisions. The law in question is confined
to matters of police, it affects no regulations of commerce, it impairs no
rights of any persons engaged in its pursuits ; and while such laws are not
extended beyond the legitimate objects of police, there is, in my opinion, no
power, under the constitution, which can impair its force, or by which con-
gress can assume any portion or part of this power, under any pretext
whatever. By every sound rule of constitutional and common law, a power
excepted or reserved by a grantor, “always is with bim and always was,”
and whatever is a part of it, is the thing reserved, which must remain with
the grantor.

If it be doubtful whether the power is granted, prohibited or reserved,
then, by the settled rules and course of this court, its decision must be in
favor of the validity of the state law. 6 Cranch 128 ; 4 Pet. 625; 12
Wheat. 436. That such a course of decision is called for by the highest
considerations, no one can doubt ; in a complicated system of government
like ours, in which the powers of legislation by state and federal govern-
ment are defined by written constitutions, ordained by the same people, the
great object to be effected in their exposition, is harmony in their move-
ments. If a plain collision arises, the subordinate law must yield to that
which is paramount ; but this collision must not be sought by the exercise
of ingenuity or refinement of reasoning ; it ought to be avoided, whenever
reason or authority will authorize such a construction of a law, “wut mayis
valeat quam pereat.” While this remains, as it has been the governing rule
of this court, its opinions will be respected, its judgments will control public
opinion, and tend to give perpetuity to the institutions of the country. Dut
if state laws are adjudged void, on slight or doubtful grounds, when they
are not manifestly repugnant to the constitution, there is great reason to
fear, that the people, or the legislatures of the states, may feel it necessary
to provide some additional protection to their reserved powers, remove
some of the restrictions on their exercise, and abridge those delegated to
congress.

Story, Justice. (Dissenting.)—The present case comes before the court
upon a certificate of division of opinion of the judges of the circuit court of
the southern district of New York. Of course, according to the well-known
practice of this court, and the mandates of the law, we can look only to the
question certified to us, and to it, in the very form in which it is cervified.
In the cireuit court, the following point was presented on the part of the
defendant, viz: that the act of the legislature of the state of New York,
mentioned in the plaintiff’s declaration, assumes to regulate trade and com-
merce between the port of New York and foreign ports, and is unconstitu-
tional and void. And this point constitutes the matter of division in the
eireuit court ; and that upon which our opinion is now required.

The act of New York, here referred to, was passed on the 11th of Febru-
ary 1824, and is entitled ‘““an act concerning passengers in vessels coming
to the port of New York.” By the first section, it requires the master of
any ship arriving at the port of New York, from any country out on the
United States, or from any other of the United States than ch‘v'\'ork,
within twenty-four hours after the arrival, to make a report in writing, on
oath or affirmation, to the mayor of the city, &c., of the name, place of birth,
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and last legal settlement, age and occupation of every passenger brought ir
the ship, on her last voyage, from any foreign country, or from any other
of the United States, to the city of New York, and of all passengers landed,
or suffered or permitted to land, at any place, during her last voyage, or put
on board, or suffered or permitted to go on board, of any other ship, with an
intention of proceeding to the said city, under the penalty of $75 for every
passenger not so reported, to be paid by the master, owner or consignee.
The second section makes it lawful for the mayor, &c., to require every
such master to give bond, with two sufficient sureties, in a sum not exceed-
ing $300 for each passenger, not being a citizen of the United States,
to indemnify and save harmless the mayor, &c., and overseers of the poor,
from all expense and charge *which may be incurred for the main- (%154
tenance and support of every such passenger, &c., under a penalty of U *°
$500. The third section provides, that whenever any person brought in such
ship, and being a citizen of the United States, shall be, by the mayor, &e.,
deemed likely to become chargeable to the city, the master or owner shall,
upon an order for this purpose, remove every such person, without delay, to
the place of his last settlement, and in defauls, shall be chargeable with the
expenses of the maintenance and removal of such person. The fourth sec-
tion requires persons, not citizens, entering into the city, with the intention
of residing there, to make a report prescribed by the act, under the penalty
of $100. The fifth section provides for the manner of recovering the pen-
alties ; the sixth section makes the ship liable to attachment and seizure for
the penalties. The seventh section repeals former acts ; and the eighth and
last section declares persons swearing or afirming falsely in the premises
guilty of perjury, and punishable accordingly.

Such is the substance of the act. It is apparent, that it applies to all
vessels coming from foreign ports, and to all coasting vessels and steam
boats from other states, and to all foreigners, and to all citizens, who are
passengers, whether they come from foreign ports or from other states. It
applies also, not only to passengers who arrive at New York, but to all
passengers landed in other states, or put on board of other vessels, although
not within the territorial jurisdiction or limits of New York.

The questions then presented for our consideration under these circum-
stances are : 1st. Whether this act assumes to regulate trade and commerce
between the port of New York and foreign ports? 2d. If it does, whether
it is unconstitutional and void? The counsel for the plaintiff assert the
Ilegative ; the counsel for the defendant maintain the affirmative, on both
points.

In considering the first point, we are spared even the necessity of any
definition or interpretation of the words of the constitntion, by which power
1s given to congress “to regulate commerce with foreign nations, and
among the several states ;7 for the subject was most elaborately considered
i Gibbons v. Ogden, 9 Wheat. 1. On that occasion, Mr. Chief Justice
Marsuary, in delivering the opinion of the court, said, * commerce undoubt-
edly is traffic ; but it is something more ; it is intercourse ; it describes
the commercial intercourse between nations, and parts of nations, in all its
.branches ; *and is regulated by prescribing rules for carrying on that w.g
Intercourse.” 9 Wheat. 189. And again, * these words comprehend [Hiog
évery species of commercial intercourse between the United States and
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foreign nations ; no sort of trade can be carried on between this country
and any other, to which this power does not extend.” 9 Wheat. 193-4.
“In regulating commerce with foreign nations, the power of congress docs
not stop at the jurisdictional lines of the several states; it would be a very
useless power, if it could not pass those lines.” ¢ If congress has the power
to regulate it, that power must be exercised, wherever the subject exists ;
if it exists within the states, if a foreign voyage may commerce or terminate
at a port within a state, then the power of congress may be exercised within
a state.” 9 Wheat. 195. “The power of congress then comprehends naviga-
tion within the limits of every state in the Union, so far as that navigation
may be connected with commerce, with foreign nations, or among the
several states.” 9 Wheat. 197. And again, “it is the power to regulate,
that is, to prescribe the rule, by which commerce is governed.” 9 Wheat.
196. But what is most important to the point now under consideration, it
was expressly decided in that case, that vessels engaged in carrying pas-
sengers were as much within the constitutional power of congress to
regulate commerce, as vessels engaged in the transportation of goods.
“ Vessels (said the chief justice) have always been employed, to a greater
or less extent, in the transportation of passengers, and have never been sup-
posed to be, on that account, withdrawn from the control or protection of
congress. Packets which ply along the coast, as well as those which make
voyages between Europe and America, consider the transportation of pas-
sengers as an important part of their business; yet it has never becn
suspected, that the general laws of navigation did not apply to them.” And
again, “a coasting vessel employed in the transportation of passengers is as
much a portion of the American marine, as one employed in the transporta-
tion of a cargo.” 9 Wheat. 215-16. And this language is the more impres-
sive, because the case then before the court, was that of a steamboat, whose
principal business was the transportation of passengers. If, then, the regu-
iation of passenger ships be in truth a regulation of trade and commerce, 1t
seems very difficult to escape from the conclusion, that the act in contro-
versy 1s, in the sense of the objection, an act which assumes to regulate
trade and commerce between the port of New York and foreign ports. It
*156] requires a *report, not only of passengers who arrive at New .Ym_'k,
but of all who have been landed at any places out of the territorial
limits of New York, whether in foreign ports or in the ports of other states.
It requires bonds to be given by the master or owner for all passengers, not
citizens ; and it compels them to remove, or pay the expenses of removal
of, all passengers, who are citizens, and are deemed likely to hecome charge-
able to the city, under severe penalties. If these enactments had been
contained in any act passed by congress, it would not have been .doubted,
that they were regulations of passenger ships engaged in foreign com-
merce? Is their character changed, by their being found in the laws of a
state ? y
I admit, in the most unhesitating manner, that the states have a right to
pass health laws and quarantine laws, and other police laws, not contraven-
ing the laws of congress rightfully passed under their constitutional author-
ity. I admit, that they have a right to pass poor-laws, and laws to prevent
the introduction of paupers into the state, under the like quallﬁ'catIODS-
1 go further, and admit, that in the exercise of their legitimate authority over
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any particular subject, the states may generally use the same means which
are used by congress, if these means are suitable to the end. DBut I cannot
admit, that the states have authority to enact laws, which act upon subjects
beyond their territorial limits, or within those limits and which trench upon
the authority of congress in its power to regulate commerce. It was said
by this court, in the case of Brown v. State of Maryland, 12 W heat. 419,
that even the acknowledged power of taxation by a state cannot be so exer-
cised as to interfere with any regulation of commerce by congress.

It has been argued, that the act of New York is not a regulation of com-
merce, but is a mere police law upon the subject of paupers ; and it has been
likened to the cases of health laws, quarantine laws, ballast laws, gunpowder
laws, and others of a similar nature. The nature and character of these laws
were fully considered, and the true answer given to them, in the case of
Gibbons v. Ogden, 9 Wheat. 1; and® though the reasoning there given
might be expanded, it cannot, in its grounds and distinctions, be more point-
edly illustrated, or better expounded. I have already said, that 1 admit the
power of the states to pass such laws, and to use the proper means to effectu-
ate the objects of them; but it is with this reserve, that these means are
not exclusively vested in congress. A state cannot make a regulation of
commerce, to enforce its health laws, because it is a *¥means withdrawn (15"
from its authority. It may be admitted, that it is a means adapted to * '
the end ; but it is quite a different question, whether it be a means within
the competency of the state jurisdiction. The states have a right to borrow
money ; and borrowing by the issue of bills of credit, would certainly be an
appropriate means ; but we all know, that the emission of bills of credit by
a state is expressly prohibited by the constitution. If the power to regulate
commerce be exclusive in congress, then there is no difference between an
express and an implied prohibition upon the states.

But how can it be truly said, that the act of New York is not a regula-
tion of commerce? No one can well doubt, that if the same act had been
passed by congress, it would bave been a regulation of commerce ; and in
that way, and in that only, would it be a constitutional act of congress. The
right of congress to pass such an act has been expressly conceded at the
argument. The act of New York purports, on its very face, to regulate
the conduct of masters, and owners and passengers, in foreign trade ; and in
foreign ports and places. Suppose, the act had required, that the master
and owner of ships should make report of all goods taken on board or landed
in foreign ports, and of the nature, qualities and value of such goods ; could
there be a doubt, that it would have been a regulation of commerce ? If not,
in what essential respect does the requirement of a report of the passengers
faken or landed in a foreign port or place, differ from the case put? I pro-
fess not to be able to see any. I listened with great attention to the argu-
inent, to ascertain upon what ground the act of New York was to be main-
tained not to be a regulation of commerce. I confess, that I was unable
lo ascertain any, from the reasoning of either of the learned counsel, who
spoke for the plaintiff. Their whole argument on this point seemed. to me
t0 amount to this : that if it were a regulation of commerce, still it might
ilso be deemed a regulation of police, and a part of the system of poor-laws ;
and therefore, justifiable as a means to attain the end. In my judgment,
for the reasons already suggested, that is not a just consequence, or a legiti-
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mate deduction. If the act is a regulation of commerce, and that subject
belongs exclusively to congress, it is a means cut off from the range of state
sovereignty and state legislation,

And this leads me more distinctly to the consideration of the other
point in question ; and that is, whether, if the act of New York be a regu-
lation of commerce, it is void and unconstitutional ? If the power of con-
*158] gress to regulate commerce b_e an exclusive power ; or *if the sub-

" jeet-matter has been constitutionally regulated by congress, so as to
exclude all additional or conflicting legislation by the states, then, and in
either case, it is clear, that the act of New York is void and unconstitu-
tional. TLet us consider the question under these aspects.

It has been argued, that the power of congress to regulate commerce is
not exclusive, but concurrent with that of the states. If this were a new
question in this court, wholly untouclted by doctrine or decision, I should
not hesitate to go into a full examination of all the grounds upon which
concurrent authority is attempted to be maintained. But in point of fact,
the whole argument on this very question, as presented by the learned
counsel on the present occasion, was presented by the learned counsel who
argued the case of Gibbons v. Ogden, 9 Wheat. 1; and it was then delib-
erately examined, and deemed inadmissible by the court. Mr. Chief Jus-
tice MarsHALL, with his accustomed accuracy and fulness of llustration,
reviewed at that time the whole grounds of the controversy ; and from that
time to the present, the question has been considered (so far as I kno_w)
to be at rest. The power given to congress to regulate commerce with
foreign nations, and among the states, has been deemed exclusive, from .the
nature and objects of the power, and the necessary implications growing
out of its exercise. Full power to regulate a particular subject, implics the
whole power, and leaves no residuum ; and a grant of the whole to one, 18
incompatible with a grant to another of a part. When a state procecds to
regulate commerce with foreign nations, or among the states, it is doing
the very thing which congress is authorized to do. Gibbons v. Ogden, 9
Wheat. 198-9. And it has been remarked, with great cogency and accuracy,
that the regulation of a subject indicates and designates the entire result ;
applying to those parts which remain as they were, as well as to those
parts which are altered. It produces a uniform whole, which is as mauch
disturbed and deranged by changing what the regulating power designs to
leave untouched, as that upon which it has operated. Gibbons v. Ogd:n,
9 Wheat. 209.

This last suggestion is peculiarly important in the present case; for con-
gress has, by the act of the 2d of March 1819, ch. 170, regulated passenger
ships and vessels. Subject to the regulations therein provided, passengers
may be brought into the United States from foreign ports. These regula-
tions, being all which congress have chosen to enact, amount, upon the
*159] reasoning already stated, to a *cor.nplet(.a exercise ofﬁlbs power over

the whole subject, as well in what is omitted as what is provided for.
Unless, then, we are prepared to say, that wherever congress has legislated
upon this subject, clearly within its constitutional authority, and made all
such regulations, as, in its own judgment and discretion, were deem.ed expe-
dient ; the states may step in and supply all other regulations, which Phey
may deem expedient, as complementary to those of congress, thus subject=
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ing all our trade, commerce and navigation, and intercourse with foreign
nations, to the double operations of distinet and independent sovereignties,
it scems to me, impossible to maintain the doctrine, that the states have a
concurrent jurisdiction with congress on the regulation of commerce,
whether congress bhas or has not legislated upon the subject ; @ fortiori,
when it has legislated.

There is another consideration, which ought not to be overlooked in dis-
cussing this subject. It is, that congress, by its legislation, has, in fact,
authorized not only the transportation but the introduction of passengers
into the country. The act of New York imposes restraints and burdens
upon this right of transportation and introduction. It goes even further,
and authorizes the removal of passengers, under certain circumstances, out
of the state, and at the expense of the master and owner in whose ship they
have been introduced ; and this, though they are citizens of the United
States, and were brought from other states. Now, if this act be constitu-
tional to this extent, it will justify the states in regulating, controlling, and,
in effect, interdicting the transportation of passengers from one state to
another, in steamboats and packets. They may levy a tax upon all such
passengers ; they may require bonds from the master, that no such passen-
gers shall become chargeable to the state ; they may require such passen-
gers to give bonds, that they shall not become so chargeable ; they may
authorize the immediate removal of such passengers back to the place from
which they came. These would be most burdensome and inconvenient
regulations respecting passengers, and would entirely defeat the object of

congress in licensing the trade or business. And yet, if the argnment which
we have heard be well founded, it is a power strictly within the authority
of the states, and may be exerted, at the pleasure of all or any of them, to
the ruin and, perhaps, annihilation of our passenger navigation. It is no
answer to the objection, to say, that the states will have too much wisdom
and pradence to exercise the authority to so great an extent. Laws were
actually passed, of a retaliatory nature, by the states of New York, New

Jersey and *Connecticut, during the steamboat controversy, which
threatened the safety and security of the Union ; and demonstrated
the necessity, that the power to regulate commerce among the states should
be exclusive in the Union, in order to prevent the most injurious restraints
upon it. :
In the case of Brown v. State of Maryland, 12 Wheat. 419, the state
had, by an act, required, that every importer of foreign goods, selling the
same by wholesale, should, before he was authorized to sell the same, take
out a license for which he should pay fifty dollars; and in defauls, the
importer was subjected to a penalty. The question was, whether the state
legislature could constitutionally require the importer of foreign goods to
Lakg out such a license, before he should be permitted to sell the same in
the imported package ?  The court held, that the act was unconstitutional
and void, as laying a duty on imports, and aiso as interfering with the
rower of congress to regnlate commerce. On that occasion, arguments
were addressed to the court on behalf of the state of Maryland, by their
learned counsel, similar to those which have been addressed to us on the
Present occasion ; and in a particular manner, the arguments, that the act
did not reach the property, until after its arrival within the territorial limits
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of the state ; that it did not obstruct the importation, but only the sale of
goods, after the importation. The court said, ¢ there is no difference, in
effect, between the power to probibit the sale of an article, and the power
to prohibit its introduction into the country ; the one would be a necessary
consequence of the other ; none would be imported, if none could be sold.”
“Tt is obvious, that the same power which imposes a light duty, can impose
a heavy one, which amounts to a prohibition. Questions of power do not
depend on the degree to which it may be exercised ; if it may be exercised
at all, it must be exercised at the will of those in whose hands it is placed.”
“The power claimed by the state is, in its nature, in conflict with that given
to congress (to regulate commerce); and the greater or less extent to which
it may be exercised, does not enter into the inquiry concerning its existence.”
“ Any charge on the introduction and incorporation of the articles into and
with the mass of property in the country, must be hostile to the power given
to congress to regulate commerce ; since an essential part of that regulation,
and principal object of it, is to prescribe the regular means of accomplishing
that introduction and incorporation.”

This whole reasoning is directly applicable to the present case; if,
#161] *ifnstea(;l of the la'nlguag(i)re'specting the introducti)(n.l and im_portatior)

of goods, we merely substitute the words, respecting the introduc-
tion and importation of passengers, we shall instantly perceive its full pur-
pose and effect. The result of the whole reasoning is, that whatever
restrains or prevents the introduction or importation of passengers or goods
into the country, authorized and allowed by congress, whether in the shape
of a tax or other charge, or whether before or after their arrival in port,
interferes with the exclusive right of congress to regulate commerce.

Such is a brief view of the grounds upon which my judgment is, that
the act of New York is unconstitutional and void. In this opinion, I have
the consolation to know, that I had the entire concurrence, upon the same
grounds, of that great constitutional jurist, the late Mr. Chief Justice Max-
sHALL. Having heard the former arguments, his deliberate opinion was,
that the act of New York was unconstitutional ; and that the present casc
fell directly within the principles established in the case of Gibbons v.
Ogden, 9 Wheat. 1, and Brown v. State of Moryland, 12 Ibid. 419.

THis cause came on to be heard, on the transeript of the record from
the circuit court of the United States for the southern district of New York,
and on the question and point on which the judges of the said cireuit court
were opposed in opinion, and which was certified to this court for its opin-
ion, agreeable to the act of congress in such case made and provided, and
was argued by counsel ; On consideration whereof, it is the opinion of this
court, that so much of the section of the act of the legislature of New York
as applies to the breaches assigned in the declaration, does not assume. to
regulate commerce between the port of New York and foreign ports ; and
that so much of said section is constitutional. Whereupon, it is now herc
ordered and adjudged by this court, that it be so certified to the said circuit
court.

128




1887] OF THE UNITED STATES.

* Unirep StaTES, Appellants, . Naraanien Cox.

Special jurisdiction.

No appeal lies from the decree of a district judge of the United States, on a petition presented
by the defendant, under the second section of the ¢ act providing for the better organization of
the treasury department,” where an order had issued by the solicitor of the treasury to the
marshal of the United States, and the property of an alleged debtor, the petitioner, had been
seized, and was about to be sold, to satisfy the alleged debt ; no appeal by the government is
authorized by the act, and the general law giving appeals does not embrace the ease.

The law is the same, where an appeal was taken from the district judge to the circuit court, and
an appeal taken thence to the supreme court ; and where an appeal was taken to the supreme
court, from the district judge of Louisiana, having the powers of a circuit court. United States
v. Nourse, cited and confirmed.

The act of congress gives to the district judge a special jurisdiction, which he may exercise at

his discretion, while holding the distrct court, or at any other time ; ordinarily, as district

judge, he has no chancery powers; but in proceeding under this statute, he is governed by
the rules of chancery, which apply to injunctions, except as to the answer of the govern-
ment.

ArpEaL from the District Court for the Eastern District of Louisiana.
On the 18th of September 1833, Cox, the defendant in error, applied, by
petition, to the judge of the district court of the United States for the
eastern district of Louisiana, for an injunction, to forbid all further proceed-
ings on a warrant, then in the hands of the marshal, issued by the solicitor
of the treasary, under the act of the 15th of May 1830, and by which the
marshal was directed to levy and collect the sum of $4163.50, then appear-
ing to be due from said Cox, as a receiver of public moneys at New Orleans,
to the United States. The petitioner alleged, that he was not indebted to
the United States, but that they were indebted to him, in certain amounts
which should be set off, or compensated, against the balance claimed under
the warrant ; and which, being allowed, would leave a balance due him
ffom the United States of $4510.87. He, therefore, prayed, that an injunc-
tion might be granted ; that the amount claimed by the warrant be declared
satisfied and compensated ; that the cause be tried by a jury ; and that he
have all other and further relief to which he might be entitled.

*Security being given, the injunction was issued as prayed for ;
a citation was issued to the marshal, and on affidavit of Cox, the
‘ause was continued until the 6th of March 1835 ; when the court ordered
the district-attorney to show cause, on the first day of the next term, why the
facts arising in the case should not be tried by a jury. This rule hav-
g been argued, was subsequently made absolute by the court ; and it was
referred toa jury to settle whether Nathaniel Cox was entitled to the credits
claimed in his petition or any of them. On the 9th of January 1836,
”vl(’.cause was tried by a jury, who found that Cox was not indebted to the
meed States ; but that on the contrary, the United States were indebted
t him in the sum of $1559.64. The court thereupon made the injunction
Perpetual, and certified that the United States are indebted to the said
Nathaniel Cox in the sum of 1559.64, The United States, on the trial, took
three several exceptions :

1. Before the jury were all sworn, the district-attorney objected to the
SWearing of the jury at all ; that the case was one of chancery jurisdiction ;
that no issue had been dirccted by the court to ascertain any particular
11 Per.—9 129
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fact; and that if the cause were submitted to the jury, under the rule of
the 6th of March 1835, the entire cause should be submitted, as one of
common-law jurisdiction. The objections were overruled, and the jury
sworn as usual in common-law cases.

2. The defendant claimed to be credited with the amount of certain
orders, bills and checks, issued by one Wilkinson, a purser in the navy,
held by the defendant, Cox, and specified in the document exhibited and
stated in the record; to which the district-attorney objected, and prayed
the court to instruct the jury, that the defendant, as navy agent, was not
authorized by law to pay the sums specified in the several vouchers, nor to
buy such vouchers, and present the same against any sum due from him
to the United States. The court refused this instruction, but charged the
jury, that in point the strict law, the vouchers relied on, could not be
received ; but if they should be of opinion, that they presented equitable
set-offs, they might allow them.

3. The defendant offered in evidence a certain schedule, and certain
vouchers, in order to establish a set-off of $1438.12 and to show that the vouch-
ers had been disallowed at the treasury, before the commencement of
the suit, introduced certain depositions, to the introduction of which the
district-attorney objected, on the ground, that said depositions were not
*1641 legal or sufficient proof of the *presentation to, or disallowing of said

4 documents by, the proper accounting officer of the treasury. The
court overruled the objection, and the documents were permitted to go to
the jury, who allowed them to the defendant.

The case was argued by Butler, Attorney-General, for the United States.
No counsel appeared for the appellee.

Butler insisted, that this court had jurisdiction of the case; that the
decisions of the court below, on the points presented, were erroneous ; and
that the dercee or judgment should be reversed.

As to the jurisdiction of the court: A case similar to this was brought
before this court, at January term 1833, by appeal. United v. States Nourse,
6 Pet. 470. That case shows that no appeal can be taken from the decision
of the district judge, in a case of a proceeding by a distress-warrant issued
by order of the treasury department, under the second section of the act of
congress passed May 5th, 1820, entitled “an act for the better organization
of the treasury department.” The decision of the court in that case, does
not entirely dispose of the case now before the court. In the case of Nourse,
the proceeding was before the district judge, and the whole question Wwas
disposed of by him, and was within his jurisdiction. In this case, altbf)llgh
the application was made to the district judge of Louisiana, he has the juris-
diction of a circuit court of the United States. One of the arguments in
that case was, that it was a proceeding of chancery jurisdiction ;'an(? this
court said, that no provision is made for an appeal from the district Jxlclgc
to the circuit court, in such a case. But appeals are given from the district
court acting as a circuit court ; and appeals in chancery or equity cases are
authorized by the laws establishing the court. This was a case of chancery
jurisdiction. At the time it was heard by the district judge, it was believed
by him, that he had no chancery powers, and he, therefore, sent the case to
a jury. The terms of the law under which the district judge acted, show
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that the case is one of chancery proceedings. A court of equity may refer
questions of fact to a jury, to assist the conscience of the judge. In this
case, the judge proceeded to leave the case to the jury, without exercising
his conscience.

*As to the other points in the case, the attorney-general referred
to 9 Pet. 172 3 United States v. Hawkins, 10 Ibid. 125. If the court
comes to the decision that the proceedings before the district judge are not
conclusive 5 a rule is asked for a mandamus to the district judge, to vacate
the rule referring the case to a jury, and that he proceed to adjudge the
case. The duty is specially imposed on the district judge. The mandamus
may issue, under the provisions of the 14th section of the judiciary act of
1789. (1 U. S. Stat. 81.) In the case of New York Life & Fire Ins. Co.
v. Wilson’s Heirs, 8 Pet. 291, all the cases of mandamus were examined.

[*165

McLEaxw, Justice, delivered the opinion of the court.—This case is brought
before this court, by writ of error from the district court for the eastern
district of Louisiana. The defendant, Nathaniel Cox, represented by peti-
tion to the district judge, that by virtue of an order issued by the solicitor
of the treasury to the marshal, his property had been seized and was about
to be sold to satisfy a balance exceeding $4000, claimed to be due the
government from the petitioner, as late receiver of public moneys. And
the petitioner represented, that he was not indebted to the government.
An injunction was allowed by the judge, on sccurity being given. After
various steps were taken, some of which were clearly irregular, a final
decree was entered, which made the injunction perpetual. Exceptions, in
the course of the proceedings, were taken by the counsel for the govern-
ment ; and the points thus raised are attempted to be brought before the
court by writ of error.

The treasury order or warrant stated in the petition, was issued under
the second section of the act * providing for the better organization of the
treasury department,” passed the 15th day of May 1820; the injunction was
allowed under the fourth section of that act. The fifth section provides,
that the injunction may be allowed or dissolved by the judge, either in or
out of court; and in the ninth section, it is provided, if the district judge
shall refuse to grant the injunction, or shall dissolve it, after it has been
allowed, an appeal in behalf of the party aggrieved, may be allowed by
A jadge of the supreme court. The case of the United States v. Nourse,
8 Pet. 470, was very similar to the one under consideration. In that casc,
after a full “Investigation, this court decided, that no appeal by the
government was authorized by the act; and that the general law
giving appeals did not embrace the case.

It is suggested, that some distinction may be drawn between the two
cases. That in the case of Nourse, the proceeding was first had before the
distriet judge, from whose decree an appeal was taken to the circuit court,
where the decree of the district judge was affirmed, and from which affirm-
ance, an appeal was made to this court ; that in the case under examina-
tion an appeal is taken from the decree of the district judge. The acu
referr.ed to gives to the district judge a special jurisdiction, which he may
exercise at his discretion ; while holding the district court, or at any other
fime  Ordinarily, as district judge, he has no chancery powers ; but in pro
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ceeding under this statute, he is governed by the rules of chancery, which
apply to injunctions, except no answer to the bill is required by the govern-
ment. As no appeal is given to the government in the statute, by writ of
error or otherwise, either to the circuit or the supreme court ; the decrece of
the district judge in favor of the defendant, must be held final. We think
the general law allowing appeals cannot be so construed as to enable this
court, by appeal or writ of error, to revise the proceedings of the district
judge, under this statute. The views of this court in the case of Nourse
apply to this case ; and it is unnecessary to repeat them. This case must
be dismissed for want of jurisdiction.

On appeal from the district court of the United States for the eastern dis-
trict of Louisiana. This cause came on to be heard, on the transcript of the
record from the district court of the United States for the eastern district
of Louisiana, and was argued by counsel : On consideration whereof, it is
now here ordered, adjudged and decreed by this court, that this appeal be
and the same is hereby dismissed, for the want of jurisdiction.

*167] *James McBripg, Plaintiff in error, v. The Lessee of WiLLian

Hozy.

Error to state court.

The supreme court has no power, under the 25th section of the judiciary act of 1789, to revisc
the decree of a state court, when no question was raised or decided in the state court, upon the
validity or construction of an act of congress, nor upon an authority exercised under it, but
on a state law only.

Error to the Supreme Court of Pennsylvania, for the western district.
An action of ejectment was instituted by the lessee of William Hoey against
James McBride, the tenant of William Clarke, in the common pleas of Mer-
cer county, to recover a tract of land in that county. The plaintiff obtained
a verdict ; and judgment on the same was rendered by the court; and the
case was carried by writ of error to the supreme court of the western district
of Pennsylvania, where the judgment was affirmed. To that court, as the
highest court of law of the state, this writ of error was prosecuted, under
the provisions of the 25th section of the judiciary act of September 1789 ; the
plaintiff in error claiming the exercise of the jurisdiction of this court, on
the allegation that an act of congress has been misconstrued by the supreme
court of Pennsylvania.

The plaintiff in the ejectment, in the common pleas of Mercer county,
exhibited a regular title, derived under the laws of the state of Pennsylva-
nia, subjecting unseated or unoccupied lands to sale, for taxes left unpaid
by the owner of the land. These laws give to the owners of such lands a
right to redeem them, within two years after the sale ; by payment or ten-
der, to the county treasurer, of the taxes for which the lands were sold, with
twenty-five per cent. in addition. In the courts of Pennsylvania, construing
the laws of that state, it had been decided, that no one but the owner of the
tand, or his agent, could be permitted to redeem lands so sold.

The defendant in the ejectment, as the tenant of William Clarke, alleged
a redemption of the lands, by a tender of the amount of the taxes, with
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the addition of twenty-five per cent.; and claimed, *that William Clarke,
who had made the tender, was the owner of the land, under the fol-
lowing eircumstances : The same tract of land had, he alleged, been sold
for taxes due to the United States, under the authority of the acts of con-
gress laying direct taxes, and had been purchased by Mr. Clarke, at the salc
made under the authority of these acts. The defendant offered in evidence
a deed, exeeuted on the 3d of July 1821, by Theophilus T. Ware, designated
collector of United States direct taxes, said to be for the tract of land in con- .
troversy. This deed was admitted, as primd facie evidence of the matters
stated in it. The plaintiff in the ejectment then proceeded to prove, and
did prove, that the tract of land alleged to be conveyed by the deed, had
never been legally assessed for the United States direct taxes, and that the
assessments were void. This evidence completely invalidated the deed from
the United States collector to Mr. Clarke ; and this effect of the evidence
was not controverted by the defendant. He, however, contended, that being
in possession, and having the deed from the designated collector of the
United States direct taxes, he had such sufficient primd facie evidence of a
title to the land, as to authorize him to redeem the same from the tax-salc
made under the laws of Pennsylvania.

The court of common pleas instructed the jury, that ¢ the plaintiff, Wil-
liam Hoey, having shown that he has purchased this tract of land according
to law, at a treasurer’s sale, and the plaintiff baving shown that defendant’s
deed is illegal, for want of authority in the United States collector to make
such sale, we instruct the jury, that the defendant has no right to interferc
to defeat a regular and legal sale by the treasurer of the county to William
Hoey. An invalid title, cannot defeat a good, legal and valid title.”

The counsel for defendant in error moved to dismiss the writ of error,
for a want of jurisdiction in this court to entertain the same.

The plaintiff in error had submitted the following points for the con-
sideration of the court :

1. That, whatever be the intrinsic merits or defects of Mr. Clarke’s title,
as derived from the authority and laws of the United States; and whether
the officers of the United States had, in the detail of their operations, pre-
liminary to the collector’s sale, strictly followed *the directions of the 189
acts of congress or not ; he had, primd facie, such a title and interest, [fiea
derived from the authority and laws of the United States, as qualified him
to be recognised by the county treasurer as the person properly representing
the proprietary interest in the land, until the nullity of his title should have
been judicially ascertained and adjudged, in some course of judicial pro-
cedure, directly drawing the validity of his title in question; that so long
as the only person entitle to dispute his right, acquiesced in it, or forbore to
set up any adversary claim, he was entitled to be treated, by all third per
Sons, as the true owner ; that how defective soever this title, as against the
original proprietor, he had nevertheless acquired an actual interest in the
property, which he had a right to protect, by discharging the taxes imposed
on it by the laws of the state ; and further, that though he may have comc¢
1nto the title by wrong, yet, being in, he was privy in estate to the original
pProprietor, and so entitled, and perhaps, legally or morally bound, to protect
the interests of both against forfeiture or alienation for legal defaults.
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2. That in every view of his claim or title to the property, of the inci
dental interests and rights appertaining to it, and of the relations in which
those interests and rights placed him to the county treasurer, the whole restcd
upon the construction and effect of statutes of the United States, and upon
the validity of an authority exercised under the United States; all which
matters are drawn in question in the judgment pronounced by the supremc
court of Pennsylvania, and decided against the validity of such authority,
and against the title, right and privilege claimed by the defendant in the
original action, under such statutes and authority ; therefore, such judgment
may be properly re-examined in this court, under the authority of the 25th
section of the judiciary act aforesaid.

Peters and Pearson, for the motion.—This is not a case for the jurisdic-
tion of this court. The whole question decided in the common pleas of Mer-
cer county, was one which did not involve, in any manner, the construction
of an act of congress, or a provision of the constitution of the United States.
The supreme court of Pennsylvania, in aflirming the judgment of the com-
mon pleas, did no more than had been done by the inferior court. The decis-
ion of the courts of Pennsylvania is, that the defendant in the ejectment,
*170] the plaintiff in error in this court, had no regular title *which coul«‘l_

interfere with the plaintiff’s regular title, derived under the laws of
the state. The title of the defendant was a deed which he himself admitted
to be invalid. He relied only on the primd facie operation of a void deed ;
shown to be void, by testimony, and acknowledged to be so by him. 1l¢
asserted, that although such was the character of the deed, it gave him a right
to redeem the land ; and because the court thought differently, the case is
brought up to this court, on the ground, that an act of congress has becn
misconstrued. In stating this claim of jurisdiction, its insufficiency is fully
shown.

The only question before the courts of Pennsylvania was upon the right
of William Clarke to redeem the land, holding an admitted void deed. This
was a question for the courts of Pennsylvaniza, and for those courts only,
between citizens of that state. Iad either of the parties been citizens of
another state, other questions might have been presented—the construction
of the tax laws ; and as in the case of the Lessee of Wolcott v. Hepburn, i
10 Pet. 1, the construction would have been examined. The principles
which regulate this question of jurisdiction were decided at the last court in
Crowell v. Randell, 10 Pet. 386. In that case, the court reviewed, at large,
all the previous decisions of the court on questions of a similar character
with this now for consideration.

The decision of this case, when before the supreme court of Pennsyl-
vania, is reported in 2 Watts 436. The construction of an act of congress,
as is fully shown by the report of that case, was nowhere drawn in question.
This is necessary to give jurisdiction on a writ of error from this court to
a state court. It must appear that an act of congress has been drawnin
question, and has been misconstrued. Until the case was brought into this
court, the plaintiff in error had not invoked the aid of any act of congress,
nor had he called on either the court of common pleas, or the supreme court
of Pennsylvania, to give a construction to any such act. It was treated as a
Pennsylvania question, arising under the Penusylvania tax statutes and
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it was decided according to the decisions of the Pennsylvania courts, on the
construction of those laws.

Anthony opposed the motion.—He contended, that the plaintiff in error
derived his title under an act of congress; the tax-sale was made under a
law of the United States. Having a primd facie title by his deed, he had
aright to redeem ; and by the refusal *of the court to give this value
to the deed, the United States law was violated, or set at nought.
The object was, to show, that with this deed, and possession of the land,
lie should have been allowed to redeem the land from the tax-sale under
which William Hoey claimed. A mere possession of lands gives a right to
redeem. 8 Cranch 249 ; 7 Wheat. 59. The courts of Pennsylvania having
decided, that the plaintiff in error, having this deed, had not a right to
redeem, does not this present a question within the jurisdiction of this court,
holding under a deed executed under a law of the United States? The
construction of this title, under the law, comes into question ; not whether
the plaintiff in error had a right to hold the land, but whether he had not a
right to redeem it. A person having a color of title may redeem. The
effect of the deed was brought before the court ; and this places the case
within the rules of this court as to the provisions of the 25th section of the
judiciary act of 1789. Cited, 1 Wheat. 304, 357 ; 6 Cranch 286 ; 3 Wheat.
208 ; also, 6 Smith’s Laws 301.

e

Taxey, Ch. J., delivered the opinion of the court.—This case comes
before the court on a writ of error, directed to the judges of the supreme
court of Pennsylvania for the western district. The material facts in the
case may be stated in a few words : William Hoey, the defendant in error,
brought an action of ejectment, in the court of common pleas of Mercer
county, for the land in question ; claiming under a deed from Aaron Hak-
ney, treasurer of the county, upon a sale made for taxes due on the said
}{md to the state of Pennsylvania ; this deed is dated October 14th, 1822.
I'be defendant offered in evidence a deed to him from Theophilus T. Ware,
collector of the United States direct taxes, for the 10th collection district
of the state of Pennsylvania, dated July 3d, 1821 ; and also offered evidence,
that on the 10th of June 1824, he had paid to the treasurer of the county,
the taxes due on the land to the state, and for which it had been sold, as
above stated, in order to redeem it.

It appears from the exception, that the defendant admitted, that the sale
made by the United States collector, was not warranted by the act of con-
gress, and that the deed was invalid. But although the deed was inopera-
tive, and did not convey the title to him, yet as he was in possession under
this deed, claiming title, and the deed, upon *the face of it, PUT-Sten s
ported to convey the land to him ; he insisted, that the deed, coupled L e
W}th the possession under it, was sufficient evidence of title to authorize
}H‘m to redeem the land, within the time limited for redemption by the laws
01' Pf:nnsylvania, after a sale for state taxes ; and that having paid the taxes
Wwithin that time, the title of the lessor under his deed was defeated. The
court of common pleas gave judgment in favor of the plaintiff ; and the
case being removed by writ of error to the supreme court of Pennsylvania

for the western district, the judgment of the court of common pleas was
there affirmed.
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The statement of the case shows, that the question upon which the case
turned, and which was decided by the supreme court, depended entirely
upon the laws of Pennsylvania; and not upon the act of congress. The
question bronght before the state court, and there decided against the plain-
tiff in error, was this: Is a person in possession of land in Pennsylvania,
claiming title to it, under a deed, which, upon its face appears to be a good
one, but which is inoperative and invalid, entitled to redeem the land, after
it has been sold for taxes due to the state ; so as to defeat the title of the
purchaser under the state law? It is evident, that such a question must
depend altogether upon the laws of the state, and not upon any law of the
United States. The exception states, that the plaintiff in error admitted,
that the sale and conveyance made by the United States collector was not
warranted by the act of congress, and that his deed was invalid. No ques-
tion was raised or decided by the court, upon the validity or construction
of the act of congress, nor upon the acthority exercised under it. Theonly
question raised or decided in the state court was the one above stated ; and
upon such a question, depending altogether upon the state laws, this court
have no power to revise the decision of the state court, in this form of pro-
ceeding. The writ of error must, therefore, be dismissed.

ON consideration of the motion made in this cause yesterday, and of the
arguments of counsel thereupon had, as well in support of, as against,
the motion ; it is now here considered, ordered and adjudged by this court,
that this writ of error to the supreme court of Penusylvania for the western
district be and the same is hereby dismissed, for the want of jurisdiction.

*173] *The PostmasTer-GENERAL of the UNirEp StATES v. STEPHEN

Triea, Administrator of Erias Recror.

Mandamus.

Motion for a rule on the district judge of the district court of the United States for the Missouri
district, to show cause why a mandamus should not issue from this court, commanding him to
order an execution to issue on a judgment entered in that court in the case of the Postmaster-
Generai of the United States ». Rector’'s administrator ; the motion was founded on an atteslled
copy of the record of the proceedings in the district court, by which it appeared, that the dis-
trict judge, on a motion of the district-attorney of the United States for an order for an execu-
tion on this judgment, *after mature deliberation thereon,” overruled the motion. The rule
to show cause was refused.

The court have looked into the practice of this court upon motions of this sort, and it does not
appear to have been satisfactorily settled ; for anything that appears in this case, there may
have been sufficient reason for the decision of the district court, overruling the motion for an
execution ; and there is nothing in the record to create a primd facie case of mistake, miscon-
duct or omission of duty, on the part of the district court. In such a state of facts, .Lhe court
are bound to presume that everything was rightly done by the court, until some evidence is
offered to show the contrary ; and they cannot,upon the evidence before the court, assume that
there is any ground for its interposition.

A rule to show a cause, is a rule upon the judge to explain his conduct ; ard implies, that a case
had been made out which makes it proper that this court should know the reasons for his
decision. When the record does not show mistake, misconduct or omission of duty on the part
of the court, unless such a primd facie case to the contrary is made out, supported by affidavit,
as would make it the duty of the court to interpose, such a rule ought not to be granted.

Butler, Attorney-General, moved the court for a rule on the district
judge of the United States for the district of Missouri, to show cause why 2
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writ of mandamus should not be issued, commanding him to order an exe-
cution to issue on the judgment of the said district court in this case.

Tawgy, Ch. J., delivered the opinion of the court.—A motion has been
made in this case, by the attorney-general of the United States, for a rule on
the judge of the district court of the United States, for the Missouri district,
to show cause why a mandamus should not issue from this court, command-
ing him to order an execution to issue on the judgment entered in that court
in the case of the Postmaster-General ». Trigg, administrator, &c.

The motion is founded upon an attested copy of the record of the pro-
ceedings in the distriet court, by which it appears, that at *September [*1%4
term 1834, the postmaster-general recovered in the said court, a judg- * ;
ment against the above-named defendant, for the sum of $1595.53, the
damages assessed by the jury, and costs of suit. That at March term 1835,
the attorney of the United States moved the court to order the clerk to
issue a fleri facias on this judgment, against the goods and chattels, lands
and tenements of the said Elias Rector, deceased, in the hands of the said
administrator to be administered. At September term 1835, the court
decided upon this motion ; and the record states that “ after mature delibera-
tion thereupon had,” the court overruled the motion. This is the only
evidence filed here by the attorney-general, in support of the mction for a
rule to show cause why a mandamus should not issue.

The court have looked inte the practice of this court upon motions of
this sort, and it does not appear to have been satisfactorily settled ; and
we have therefore thought it a fit occasion, when the court is full, to
dehiberate on the subject ; and to state the principles by which the court
will be guided.

The district court, upon which the rule is proposed to be laid, is a court
of record, and the proceedings in the case before us appear to have been
conducted in regular form ; and the decision which has given rise to this
motion, to have been made after mature deliberation. For anything that
appears before us, there may have been sufficient reason for this decision ;
and there is nothing in the record to create a primd facie case of mistake,
misconduct or omission of duty on the part of the district court. In such a
state of facts, we think, that we are bouad to presume, that everything was
rightfully done by the court, until some evidence is offered to show the con-
trary ; and cannot, upon the proof before us, assume that there is any
ground for the interposition of this court. A rule to show cause, is a call
upon the judge to explain his conduct ; and implies, that a case had been
made out which makes it proper that this court should know the reasons fo1
his decision. We think, that in a case like this, such a rule ought not to
be granted, where the record does not show mistake, misconduct or omission
of duty on the part of the court ; unless such a primd facée case to the con-
trary is made out, supported by affidavit, as would make it the duty of this
court to interpose.

The rule is therefore refused ; and it may be proper, in order to settic
the practice in cases of this description, to state, that the court unanimously
soncur in this opinion.

Rule refused.
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*The Steamboat OrLEANs, HENRY ForsyTH ¢f al., Claimants, Appellants, .
». TroMAs PHEBUS.! (

]

Jurisdiction of the admiralty.

It is very irregular, and against the known principles of courts of admiralty, to allow, in a libel
in rem, and guasi for possession, the introduction of any other matters of an entirely differen
character ; such as an account of the vessel’s earnings, or the claim of a part-owner for his
wages and advances as master. The admiralty has no jurisdiction in matters of account between.
part-owners.?

The master, even in a case of maritime services, has no lien upon the vessel for the payment of
them.

The jurisdiction of courts of admiralty, in cases of part-owners having unequal interests and
shares, is not, and never has been, applied to direct a sale, upon any dispute between them as
to the trade and navigation of the ship engaged in maritime voyages, properly so called ; the
majority of the owners have a right toemploy the ship on such voyages as they please, giving 2
stipulation to the dissenting owners for the safe return of the ship, if the latter, upon a proper
libel filed in the admiralty, require it ; and the minority of the owners may employ the ship
in the like manner, if the majority decline to employ her at all.?

The admiralty has no jurisdiction over a vessel not engaged in maritime trade and navigation;
though on her voyages she may have touched, at one ferminus of them, in tide-water, her em-
ployment having been substantially on other waters. The true test of its jurisdiction, in all
cases of this sort, i3, whether the vessel is engaged, substantially, in maritime navigation, or in
interior navigation and trade, not on tide-waters.

The jurisdiction of courts of admiralty is limited, in matters of contract, to those and those only
which are maritime. The case of The Steamboat Jefferson, 10 Wheat. 429, cited and approved.

By the maritime law, the master has no lien on the ship, even for maritime wages. The case of
Peyroux ». Howard, 7 Pet. 343, cited.*

The local laws of a state can never confer jurisdiction on the courts of the United States; they

can only furnish rules to ascertain the rights of the parties, and thus assist in the administra-

tion of the proper remedies, where the jurisdiction is vested by the laws of the United States.

AppEAL from the District Court for Eastern District of Louisiana.
Thomas Phebus, who was the owner of one-sixth part of the steamboat
Orleans, on the 30th of November 1835, filed a libel in the district court of
the United States for the district .of Louisiana, against the appellants, who
w17g] ere the owners of the ot}?er five-sixths of said *boat, alleging that

4 he had been on board of said boat as master and part-owner ; but had
been dispossessed by the other part-owners, who were navigating, trading
with, and using, said boat, contrary to his wish, and, as he conceived, to his
interest ; and therefore, he desired no longer to be part-owner with the
other proprietors ; that he had amicably demanded the sale of said boat,
and that he might receive his portion of the proceeds ; that the other owners
refused to do this, and were about to send her up the Mississippi on another
trip, against his wishes ; that the boat lay in the port of New Orleans,

' This case was overruled, as to the question Lowell 52. In The Senica, 8 Clark (Pa.) 521,
of jurisdiction, in The Genesee Chief, 12 How. Judge WasHINeTON decided, that if two eqqa’
443, and The Magnolia, 20 Id. 296. See notes joint-owners differed as to the employment of &
to the cases of The Thomas Jefferson, 10 Wheat.  vessel, a court of admiralty would decree & sale.

428, and The General Smith, 4 Id. 444. ¢ The Grand Turk, 1 Paine 73; Ravens v
2 See Ward ». Thompson, 22 How. 330. Kel- Lewis, 2 Id. 203 ; The New Jersey, 1 P‘et. l}dﬂh
lum ». Emerson, 2 Curt. 79. 228 ; The Havana, 1 Sprague 402; The Supe-

% On this subject, see The Betsina, 5 Am. L.  rior, Newb. 176. Nor has the master ﬂ.[icn for
Reg. 406 ; Willings . Blight, 2 Pet. Adm. 288; his services as pilot, Lhough Le act in botl
Fox v. Paitie, Crabbe 271; The Marengo, 1  capacities.  The Eoiian, | Biss. 321
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where the tide ebbs and flows, and within the admiralty jurisdiction of the
court ; therefore, he prayed that the boat might be sold, and one-sixth part
of the proceeds paid to him, and that the other owners might account to
him for the earnings of the boat to the day of sale.

The appellants filed their claim, denying the jurisdiction of the court
over the subject-matter of the libel, and denied that said boat navigated
water where the tide ebbs and flows, and alleging that she navigated only
between New Orleans and the interior towns on the Mississippi and its
tributary waters ; that she was not a maritime boat, and was never intended
to navigate the high seas; and if the court should be of opinion, it had
jurisdiction, then they denied the merits of the case. At the same time,
one of the crew of the boat, while she was in possession of Pheebus, filed a
libel against her for wages. In that suit, Pheebus filed a claim against the
boat for wages as master, and for necessaries advanced by him for the boat,
while he acted in that capacity. These charges, he was permitted, by
agreement of parties, to transfer to his own suit, as though they had made
a part of the case stated in his libel.

On the 15th of April 1836, the district court rendered a final decree,
which directed a public sale of the boat ; that the libellant, Thomas Phebus,
should receive one-sixth of the proceeds; a year’s wages at $1500 a year ;
and the further sum of $345.60, for necessaries furnished by him, with costs
of suit. The claimants appealed to this court.

The case was argued by Vinton and Crittenden, for the appellants ; and
by Catron, for the appellee.

For the appellants, it was insisted, the district court of Louisiana, acting
as a court of admiralty, had no jurisdiction over the case, *becanse ..
the steamboat Orleans was not employed in a maritime service. [*177
The Orleans had been engaged in making voyages from Pittsburgh to New
Orleans, and from and to Maysville, on the Ohio river ; and thus the employ-
ment and business of the vessel was of the same character as that in the
case of The Steamboat Jefferson, which was before this court in 1828 ; and
the decision of which is in 12 Wheat. 425, 429. In that case, the court say,
that the admiralty never exercises its jurisdiction over any but maritime
tontracts, where the services under them are to be substantially performed
ou the sea, or on tide-waters. The material question is, whether the service
18 essentially maritime. In this case, the whole voyage was to be performed
ubo’vc the tide, with a small exception.

I'he decision of this court in the case of Peyroux v. Howard, 7 Pet. 343,
I‘ms no application to the case now under examination. That was a libel
fo_l' repairs at New Orleans, done on a boat in tide-water ; the claim did not
arise from the voyage of the vessel ; and the civil code of Louisiana gave
the libellants a lien on the vessel for the amount of the repairs. The court
enforced that lien. In the case of The Jefferson, the services were not per-
formed in tide-waters, and the claim was refused. Cited, 2 Brown’s Civil
and Admiralty Law, 72, 94.

The distinctions in these cases are founded on common sense. If a ves
sel.wer'e to pertorm a voyage from Liverpool to Natchez, in Mississippi,
whu-)tt 18 150 miles above the tide, that would be a service substantially
maritime ; and the principle would be applied to it, in favor of admiralty
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jurisdiction over maritime claims on the ship. In the employment of the
Orleans, the substantial character of the operations of the boat is on waters
extending 2000 miles above tide ; the terminus of the voyage being but a
short distance within the tide. It was for some time doubtful, if there was
any tide at New Orleans, but this is now conceded. A voyage cannot Lc
of two characters ; it must be maritime throughout, or otherwise ; it can-
not be maritime as to part of the distance, and different as to another part.
The character of it is decided by the substantial part of it.

If it be assumed, that the intended termination of the voyage being New
Orleans, will make the employment of a boat on the western waters, a
Ehat maritime transaction ; then, at any intermediate part of the *voyage,

‘") a libel may be filed against such a vessel, and the jurisdiction or the
admiralty will be carried to the furthest parts of the Mississippi and her
parent rivers. This will make the services to depend not on their locality.
If admiralty jurisdiction would exist at the end of a voyage, it would be
absurd to say, it would not prevail at intermediate points. In 2 Gallis. 348,
Mr. Justice STorY says, this jurisdiction depends on the subject-matter, and
not on the locality. It would further follow, that if this were not the prin-
ciple, that the admiralty could extend its jurisdiction over all the voyages
of steamboats terminating at New Orleans.

If the court decide this, what will be the inevitable consequences ? They
will be to exclude common-law jurisdiction, in contracts for navigation on
the western rivers. The jurisdiction of the courts of the United States is
exclusive, in admiralty and maritime cases; and what will be the effects of
such a decision? Even in the wide extent of the navigation of these
waters, exceeding 20,000 miles, and daily increasing in every portion of its
wide range, tribunals are found, which may be appealed to, and which can
afford remedies for violated contracts. But if the courts of the Union can
only be called upon for relief, the injuries will be augmented in number and
extent. 'The district court of the United States for Western Virginia, is at
a great distance from the Ohio, which passes by part of the district. The
same or greater difficulties would exist in other districts.

It is most important, that the law on this subject shall be known. The
reasons which have induced the application of admiralty jurisdiction to
maritime contracts, do not exist as to those which relate to the navigation
of the great rivers and lakes of the interior. Seamen may be left in foreign
countries, and foreign ships may leave their seamen in our seaports. Th.u
lien of those who navigate such vessel for theirearnings, and such immedb
ate enforcement, are peculiarly proper in such cases. But the vessels, 1n
the interior, may always be found ; and so may their owners. In some of the
states, liens similar to those of the admiralty, have been given by special
legislation ; and it may be found convenient to do so universally.' In
Brown’s Admiralty Law, it is said, that no suit for wages in the admlr:_tlty
can exceed thirty days. If proceedings, thus rapid, were allowed against
steamboats, they might be sold for wages, before the owners wou.ld know
of the institution of a suit for their recovery, or even of their having been
“179] demanded. The importance of the questic:\n *of jurisdiction, and 'the

deep interest the owners of steamboats in the waters bey.ond tide,
have in its issue, have been the principal inducements to bring this case up
for decision.
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A court of admiralty does not entertain the jurisdiction of a suit by an
owner of a minor interest, to obtain a sale of the interests of the owners of
a majority of the shares in a ship ; the admiralty has no jurisdiction te com-
pel a sale in such a case. See Abbott on Shipping 73 ; Quston v. Hebden,
| Wils. 101 ; Willings v. Blight, 2 Pet. Adm. 288 ; 2 Brown’s Civil & Adm.
Law 131 ; K parte Young, 2 Ves. & B. 242 ; The Appollo, 1 Hagg. 312.
Nor can a part-owner originate in the court of admiralty a suit for account.
I Hagg. 316 ; Abbott on Shipping 80.

Should the court be of opinion, that the case belongs to the admiralty
jurisdiction, then it will be insisted that the decree is erroncous: Ist. In
directing the proceeds of the entire share of the libellant to be paid over to
him, without making provision for the satisfaction of a mortgage to Richard
son, which would still be an outstanding incumbrance on the boat in the
hands of the purchaser. 2d. The decree is erroneous, in directing the wages
of the libellant, as master of the boat, to be paid out of the proceeds of its
sale.

The maritime law gives the master no lien on the vessel for his wages,
and he cannot sue for them in the admiralty. 3 Chitty on Com. & Manuf.
540 5 1 Doug. 101 ; 9 East 426 ; 18 Ves. 598 ; 1 Barn. & Ald. 581 ; Abbot on
Shipping 474 ; Zane v. The Brig President, 4 W. C. C. 459 ; Gardner v. The
Ship New Jersey, 1 Pet. Adm. 228. In the case last cited, it was holden,
that his claim being of a mere personal nature, the master could not be paid,
even out of the surplus.

The decree of the district court gave to the libellant the whole amount
of the wages claimed by him, without subjecting his one-sixth to the pay-
ment of a proportionate part of the sum. So too, the whole of the expenses
incurred, are to be sustained by the owners of the five-sixths. This cannot
be right. But these objections are of no importance, compared with that
which denies the right of the district court to act in the case. It was a pro-
cceding in the admiralty, and the vessel was not the subject of admiralty
jurisdiction, by a person, who, if the jurisdiction existed, could not come
into the court as a suitor, and on an alleged contract, of which an admiralty
court cannot take cognisance.

*The local law of Louisiana, giving to the master a lien on the ship 180
{ or wages, cannot be extended to the case of the libellant. Because [
his service, as master, having begun and ended at Louisville, or, at the far-
thest, at Memphis, was wholly without the limits of the state of Louisiana,
and above tide-water. A state law cannot extend the admiralty jurisdiction
to a subject in its nature not within that jurisdiction. 7 Pet. 337, 341.

~ But if he have a lien for his wages, then the decree is erroneous in giving
him a year’s salary for the services of a part of a year ; on the idea, that an
employment of a master of a boat is, in the absence of a specific stipulation,
a hiring for one year ; and that the owners cannot dismiss him without cause.
A contract with a master, in the absence of a special agreement, is a hiring
by the month, and not by the year. Montgomery v. Wharton, 2 Pet. Adm.,
101." The owners of a ship may, at their pleasure, dismiss the master. 2
Pet. Adm. 397 5 1 Dall. 49 ; Bee 388 ; 4 Rob. 287 ; Edw. 242 ; 1 Dods. 22 ;
Abbot on Shipping 151, note 1.

_The decree is also erroneous, in directing libellant’s advances for neces-
saries to be paid out of the proceeds of sale,
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After the argument had proceeded thus far, the court expressed a desire
to hear the counsel for the appellees on the question of jurisdiction ; before
the merits were further discussed.

Catron, for the appellees, on the question of jurisdiction.—In the casc
in 7 Pet. 324, the steamboat Planter was of the very description of the
Orleans, trading up the river from New Orleans, and only partly where the
tide flowed. Her character, therefore, did not give the court jurisdiction.
The repairs bestowed upon her formed no maritime lien, and did not give
jurisdiction. What did? Her situation in tide-water gave the court power
over her; and the lien created by the laws of Louisiana was enforced solely
because of the locality of the vessel. The Orleans is a similar vessel ; wus
tixed with a similar lien ; and was found in a similar locality. She, by the
laws of Louisiana, had a lien attached to her for wages, &c. There can
be no doubt, the state courts of Louisiana can enforce such lien against th
*1811 thing ; they have done 80, ever since Louisiana *has been part o

1 the United States. This rests on the principle of ordinary attach
ment laws; and it is convenient. Every boat has a principal agent ai
New Orleans to procure freights, of course—the owners are scattered from
Pittsburgh to New Orleans, as in this case. The boat-hands cannot sue them
so well as by libel at New Orleans, where the boat certainly is detained—
and not elsewhere is she certainly detained. The question to be decided in
advance is, can, in any case, the boat’s crew enforce the law of lien of
Louisiana? If they can, then for the sake of the principle, we wish not to
be forestalled by the supposed facts of the present cause. These have not
been debated, and are certainly, to an extent, for the libellant.

A part-owner may enforce his rights in the admiralty. Brown’s Civil
Law, 131-2 ; 2 Pet. Adm. 290-1. He is a tenant in common, and part-owner,
just as the boat-wrights were part-owners in case of the Z%e Planter, 7 Pet.
324. So, he who has wages due, is part-owner, just as the boat-builders
were. In case of 7he Planter, neither the nature of the vessel, nor the
nature of the service performed, gave jurisdiction ; it was by reason alone
of the boat being in tide-water, that the lien created by the local laws
was enforced. If the cases are not analogous, it is difficult to distinguish
them.

The local law of lien, applicable to the cause, will be found in the Civil
Code of Practice of Louisiana, § 104. It includes the master and all others
navigating vessels, or water-craft navigating and trading to New Orleans.
And when the lien is fixed, the right to seize and sell is expressly given.
‘The main question in this cause, being settled for the libellant, puts all the
incidents to rest: so, if it be adjudged to rest upon the general mari-
time law, the cause is, upon the whole of the incidental points, for the
defendants.

Story, Justice, delivered the opinion of the court.—This is an appeal
from the district court of the district of Louisiana. Thomas Pheebus, whe
is the owner of one-sixth part of the steamboat Orleans, filed a libel on the
admiralty side of that court, against Forsyth and others, who are the own-
ers of the other five-sixth parts of the same steamboat, alleging himse.alf to
be a part-owner and master of the steamboat, and that he bad been dispos-
scssed by the other owners, who were navigating, trading with, and
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*using, the boat, contrary to his wishes; that he wished to have an
amicable sale of the hoat, but the other owners refused, and were abont
to send her up the Mississippi on another trip, against his wishes; that
the boat then lay at New Orleans, within the ebb and flow of the tide, and
within the admiralty jurisdiction of the court : therefore, he prayed admir-
alty process against the boat, and that the boat might be sold, and one-
sixth part of the proceeds be paid to him ; and that the other partners might
account to him for the earnings of the boat to the day of the sale,

The appellants (the claimants and owners of the five-sixths) appeared,
and in their answer admitted the title of the libellant to the one sixth part.
But they denied the jurisdiction of the court, alleging that the boat did not
navigate waters where the tide ebbs and flows ; but that she navigated only
between New Orleans and the interior towns on the Mississippi river, and
its tributary waters. They further alleged, that she was not a maritime
boat, and was never intended to navigate the high seas. They further
answered, and in case their objection to the jurisdiction should be overruled,
they alleged certain matters to the merits, upon which it is unnecessary to
dwell, as our present discussion will be confined exclusively to the ques-
tions of jurisdiction.

It seems, that, subsequently, a libel was filed against the same boat, by
one of her crew, for wages. In that suit, Phebus also filed a claim for
wages as master, and for necessaries advanced by him for the boat, while he
acted as master. These charges were, by the agreement of the parties,
allowed to be transferred to the present suit; and of course, were to be
treated as if they had been alleged in the original libel. It may be here
proper to state, that it is very irregular, and against the known principles
of the courts of admiralty, to allow in a libel in rem, and guasi for posses-
sion (as the present libel assumes in some sort to be), the introduction of any
other matters of an entirely different character ; such as an account of the
vessel’s earnings, or the claim of the part-owner for his wages and advances
as master. In the first place, the admiralty bas no jurisdiction at all in
matters of account between part-owners. In the next place, the master,
even in case of maritime services, has no lien upon the vessel for the pay-
ment of them. So that, in both respects, these matters belonged ad alium
examen,

But to return to the question of jurisdiction. There is no doubt,
*that the boat was employed exclusively in trade and navigation [*183
upon the waters of the Mississippi, and its tributary streams ; and * ~
that she was not employed or intended to be employed in navigation
and trade on the sea, or on tide-waters. And the wages of the master, and
the advances made by him, for which he now claims recompense ont of the
proceeds of the steamboat, are on account of voyages made on such interior
waters. Under these circumstances, the question arises, whether the district
court had jurisdiction, as a court of admiralty, to entertain either the original
libel, or the claims in the supplementary proceedings. We shall shortly give
our opinions on both points.

And in the first place, in respect to the original libel. The jurisdiction
of courts of admiralty in cases of part-owners, having unequal interests and
shares, is not, and never has been, applied to direct a sale, upon any dispute
between them as to the trade and navigation of a ship engaged in maritime
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voyages, properly so called. The mujority of the owners have a right to
employ the ship in such voyages as they may please, giving a stipulation
to the dissenting owners for the safe return of the ship, if the latter, upon
a proper libel filed in the admiralty, require it. And the minority of the
owners may employ the ship, in the like manner, if the majority decline to
employ her at all. So the law 1s laid down in Lord Tenterden’s excellent
Treatise on Shipping. (Abbott on Ship. part 1, ch. 3, § 4-7.) If, therefore,
this were a vessel engaged in maritime navigation, the libel for a sale could
not be maintained.

But the case is not one of a steamboat engaged in maritime trade or
navigation. Though, in her voyages, she may have touched, at one terminus
of them, in tide-waters, her employment has been, substantially, on other
waters. The admiralty has not any jurisdiction over vessels employed un
such voyages, in cases of disputes between part-owners. The true test of
its jurisdiction in all cases of this sort is, whether the vessel be engaged,
substantially, in maritime navigation, or in interior navigation and trade,
not on tide-waters. In the latter case, there is no jurisdiction. So that, in
this view, the district court had no jurisdiction over the steamboat involved
in the present controversy; as she was wholly engaged in voyages on such
interior waters.

Secondly, in respect to the wages and advances claimed by the libellant.
They are for services, not aritime, and for disbursements, nor maritime.
#1841 Under such circumstances, the admiralty has no jurisdiction ; *for its

jurisdiction is limited, in matters of contract, to those, and those only,
which are maritime. This was expressly decided by this court in the case
of The Steamboat Jefferson, 10 Wheat. 429 ; which, substantially, on this
point, decides the present case.

There is another ground equally fatal to the claim of the master for
wages, which has been already alluded to. By the maritime law, the master
has no lien on the ship, even for maritime wages; @ fortiori, the claim
would be inadmissible, for services on voyages not maritime.

But it is said, that the law of Louisiana creates a lien in favor of the
master of a vessel engaged in voyages like the present ; and if so, it may,
upon the principles recognised by this court, in Peyroux v. Howard, T Pet.
343, be enforced in the admiralty. That decision does not authorize any
such conclusion. In tiat case, the repairs of the vessel for which the statc
laws created a lien, were made at New Orleans, on tide-waters. The con-
tract was treated as a maritime contract ; and the lien under the state laws
was enforced in the admiralty, upon the ground, that the court, under such
circumstances, had jurisdiction of the contract, as maritime ; and then the
lien, being attached to it, might be enforced, according to the mode ‘of
administering remedies in the admiralty. The local laws can never confcr
jurisdiction on the courts of the United States ; they can only furmsl} 1'111(._*.
to ascertain the rights of parties; and thus assist in the administration ol
the proper remedies, where the jurisdiction is vested by the laws of the
United States. In this view of the point of jurisdiction, we do not think 1t
necessary to decide, whether, by the local law of Louisiana, tl.le master lz_m|
a lien on the steamboat for his wages, or not ; nor, whether, if such_a lien
existed by that law, it could be applied to any steamboats not belonging 10

citizens of that state, for services not rendered in that state.
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Upon the whole, our judgment is, that the district court had no jurisdic-
tion of the libel or its incidents ; and therefore, that the decree of the dis-
trict court must, upon this ground, be reversed, and a mandate awarded to
the district court to dismiss the suit, for want of jurisdiction.

Decree reversed.

*Brrouss PooLE and others, Plaintiffs in error, . The Lessee of [*185
Joux FrEEGER and others.

Compacts between states.—State boundaries.— Exceptions.— Will of lands.
Hjectment.—Joint demise.

The plaintiffs, in the circuit court of West Tennessee, instituted an ejectment for a tract of land
held under a Virginia military land-warrant, situate north of a line called Mathews’s line, and
south of Walker’s line, the latter being the established boundary between the states of Ken-
tucky and Tennessee, as fixed by a compact between these states, made iu 1820 ; by which
compact, although the jurisdiction over the territory to the south of Walker’s line was acknow-
edged to belong to Tennessee, the titles to lands held under Virginia military land-warrants
&c., and grants from Kentucky, as far south as ¢ Mathews’s line,” were declared to be con-
firmed; the state of Kentucky having, before the compact, claimed the right to the soil as well
as the jurisdiction over the territory, and having granted lands in the same; the compact of
1820 was confirmed by congress. The defendants in the ejectment claimed the lands under
titles emanating from the state of North Carolina, in 1786, 1794 and 1795, before the forma-
tion of the state of Tennessee, and grants from the state of Tennessee in 1809, 1811, 1812 and
1814, in which the lands claimed by the defendants were situated, according to the boundary
of the state of Tennessee, declared and established at the time the state of Tennessee became
one of the states of the United States. The circuit court instructed the jury, that the state of
Tennessee, by sanctioning the compaet, admitted, in the most solemn form, that the lands in
dispute were not within her jurisdietion, nor within the jurisdiction of North Carolina, at the
time they were granted ; and that, consequently, the titles were subject to the compact: Held,
that the instructions of the circuit court were entirely correct.

[t is a part of the general right of sovereignty, belonging to independent nations, to establish and fix
the disputed boundaries betwéen their respective limits ; and the boundaries 80 established and
fixed by compact between nations, become conclusive upon all the subjects and citizens thereof,
and bind their rights ; and are to be treated, to all intents and purposes, as the real boundaries.
This right is expressly recognised to exist in the states of the Union, by the constitution of
the United States; and is guarded in its exercise, by a single limitation or restriction only,
requiring the consent of congress.

The grants under which the defendants in the circuit court claimed to hold the land were not
rightfully made, because they were originally beyond the territorial boundary of North Caro-
lina and Tennessee ; this is, by necessary implication, admitted by the compact between the
states of Kentuckv and Tennessee.

In the ordinary course of things, on the trial of a cause before a jury, if an objection is made
and overruled, as to the admission of evidence, and the party does not take any exception, he
i3 understood to waive'it. The exception need not, indeed, then be put in form, or written
out at large and signed ; but it is sufficient, if it be taken, and the right reserved to put it in
form, within the time prescribed by the practice or the rules of the court.

Where a will, devising lands, made in one state, is registered in another state, in which the lands
lie, the registration has relation backwards ; and it is wholly immaterial, whether the same was
made before or after the cothmencement of a suit.

*In the state of Tennessee, the uniform practice has been, for tenants in common in eject- r*186
ment, to declare on a joint demise ; and to recover a part, or the whole, of the premises 4

: declared for, according to the evidence adduced.

Fleeger v. Pool, 1 McLean 185, affirmed.

ERRoR to the Circuit Court for the district of West Tennessee. John
Fleeger and others, the defendants in error, instituted an ‘action of eject-
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ment, in 1832, to the September term of the circuit court of the United
States for the district of West Tennessee, to recover a tract of land con-
taining 2727 acres, lying in Montgomery county, in the state of Tennessee,
and lying south of ¢ Walker’s line,” the established boundary line between
the state of Kentucky and the state of Tennessee, and north of a line called
“ Mathews’s line,” which is in latitude 36° 80’ north ; being the line which,
by the constitution of the state of North Carolina, was declared to be the
true northern boundary line of the state of T'ennessee, and which is described
as such by the charter of King Charles II.

The original title of the plaintiffs in the circuit court, was a Virginia
military warrant, No. 2685, dated 3d of March 1784, for 6000 acres of land,
in favor of John Montgomery ; and the plaintiffs read in evidence the will
of Frederick Rohrer, to whom a grant from the state of Kentucky, as the
assignee of John Montgomery, was issued, on the 24th of February
1796.

The will of Frederick Rohrer, made and duly admitted to probate in
Pennsylvania, of which state he was a citizen, was not registered in the
state of Tennessee, until after the institution of this suit.

The plaintiffs introduced in evidence a compact, made on the 2d of Feb-
ruary 1820, between the states of Kentucky and Tennessee ; which, after
reciting that those states were desirous of terminating the controversy
which had so long existed between them, relative to their common bound-
ary, and the appointment of commissioners for that purpose, proceeds to
declare ; that the boundary and separation between the states of Kentucky
and Tennessee shall be as follows :

Art. 1. The line run by the Virginia commissioners, in the year 1779-£0,
commonly called ¢ Walker’s line,” as the same is now reputed, understood
and acted upon by the said states, their respective officers and citizens,
from the south-eastern corner of Kentucky, to the Tennessee river, thence
*187] with and up the said river _*to the point where the line of A.lexan‘dcr

and Munsell, run by them in the last year, under the authority of an
act of the legislature of Kentucky, entitled “an act to run the boundary
line between this state and Tennessee, west of the Tennessee river, approved
February 8th, 1819,” would cross said river, and thence with the said .lmcf
of Alexander and Munsell, to the termination thereof, on the Mississippl
river, below New Madrid.

Art. 4. The claims to lands lying west of the Tennessee river, and north
of Alexander and Munsell’s line, derived from North Carolina or Tennes-
see, shall be considered null and void, and claims to lands lying south of
said line, and west of Tennessee river, derived from Virginia or Kentucky,
shall in like manner be considered null and void.

Art. 5. All lands now vacant and unappropriated by any person or per
sons claiming to hold under the states of North Carolina or Tennessee, east
of the Tennessee river, and north of the parallel of latitude of 36° 30 nOTtlﬁ,
shall be the property of, and subject to the disposition of the state of Ken-
tucky, which state may make all laws necessary and proper for disposing ol
and granting said lands, or any part thereof ; and may, by herself or officers,
do any acts necessary and proper for carrying the foregoing provisions o
this article into effect ; and any grant or grants she may make therefor
shall be received in evidence, in all the courts of law or equity in the state

146




1837] OF THE UNITED STATES. 187

Poole v. Fleeger.

of Tennessee, and be available to the party deriving title under the same ;
and the land referred to in this article shall not be subject to taxation by
the state of Tennessee for five years, except so far as the same may in the
meantime be appropriated by individuals.

Art. 6. Claims to land east of the Tennessee river, between Walker’s
line and the latitude of 36° 30" north, derived from the state of Virginia, in
consideration of military services, shall not he prejudiced in any respect by
the establishment of Walker’s line, but such claims shall be considered as
rightfully entered or granted ; and the claimants may enter upon said lands,
or assert their rights in the courts of justice, without prejudice by lapse of
time, or from any statute of limitations for any period prior to the settle-
ment of the boundary between the two states: saving, however, to the
holders and occupants of conflicting claims, if any there be, the right of
showing such entries or grants to be invalid, and of no effect, or that they
have paramount and superior titles to the land covered by such Virginia
claims,

*Art. 7. All private rights and interests of lands between Walk-
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