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its contiguity to the defendant’s residence, &c. ; but such is not the fair
construction of the charge, nor the apparent meaning of the court. These
circumstances would seem to have been alluded to, to show the intention
with which the acts previously referred to were done ; in which view they
were important, especially, the uninterrupted payment of taxes on the lot
for twenty-four successive years ; which is powerful evidence of a claim of
right to the whole lot. The plaintiff’s counscl has considered these circum
stances making a distinct case, in the opinion of the court, for the opera-
tion of the statute ; and has referred to the punctuation of the sentence, in
support of this view of the charge. Its obvious meaning is, however, to
state these as matters additional or cumulative to the preceding facts; not
as another distinet case, made out by the evidence, on which alone the jury
could find an adverse possession. Punctuation is 2 most fallible standard
by which to interpret a writing ; it may be resorted to, when all othcr
means fail; but the court will first take the instrument by its four
corners, in order to ascertain its truc meaning ; if that is apparent, on
judicially inspecting the whole, the punctnation will not be suffered to
change it.

It has also been urged, in argument, that as the defendant had notice of
the claim of Williams, his possession was not fair and honest, and so not
protected by the statute. This admits of two answers: 1. The jury were
authorized to negative any notice ; 2. Though there was such notice of a
prior deed, as would make a subsequent one inoperative to pass any title,
yet an adverse possession for twenty-one years, under claim and color of
title, merely void, is a bar ; the statutory protection being necessary, only
where the defendant has no other title but possession, during the period pre-
scribed. The judgment of the circuit court is, therefore, aflirmed.

Judgment affirmed.

#55] *Samuer Veazie v. Ira WabLEIGH ¢ al.

Discontinuance.

On the trial of a cause in the circuit court of the district of Maine, upon certain questions which
arose in the progress of the trial, the judges of the court were divided in opinion, and the ques-
tions were, at the request of the plaintiff, certified to the supreme court, to January term 1835
in December 1836, the plaintiff filed in the office of the clerk of the circuit court of Maine, 2
notice to the defendant, that he had discontinued the suit in the circuit court, and that as soon
as the supreme court should meet at Washington, the same disposition would be made of it
there, and that the costs would be paid, when made up ; a copy of this notice was given to
the counsel of the defendants. The plaintiff’s counsel asked the court for leave to discontinue
the cause ; and the discontinuance was allowed.!

Quare? Whether the party on whose motion questions are certified to the supreme court, under
the act of congress, has a right, generally, to withdraw the record, or discontinue the case 1
the supreme court ; the original cause being detained in the circuit court for ulterior proceed
ings.

CERTIFICATE of Division from the Circuit Court for the District of
Maine. An action of trespass was instituted in 1835, in the circuit court of
the district of Maine; and the question between the plaintiff and the

! And see, United States v. Minnesota and North-western Railroad Co., 18 How. 241
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defendant was, as to the title in certain lots of ground, described in the
declaration, in the county of Penobscot, in the state of Maine.

The case came on to be tried before the circuit court, at October term
1635 ; and the judges of the court being divided in opinion on certain
questions arising in the trial of the cause, the same were, at the request
of the plaintiff, by the order of the court, certified to the supreme court of
the United States. The case was docketed at January term 1836.

On the 15th of December 1836, the plaintiff filed a notice in the circuit
court, that the case then under a certificate of division to the supreme
court of the United States, was discontinued in the circuit court ; and that
the same would be discontinued in the supreme court at Washington
as soon as that court should meet. The notice also stated the readiness of
the plaintiff to pay the legal costs of the defendants, when the same should
be made up. Notice of this paper was given to the defendants.

Smith and Butler, of counsel for the plaintiff, moved the court to dis-
continue the case,

* Webster, against the motion, stated, that the action had been [*56
brought to try the title to a very valuable quantity of land in Maine;
and on the trial, the questions which were decisive as to the rights of the
parties to the controversy, had been certified to this court. The cause was
continued at the last term of this court, at the instance of the plaintiff, and
now he asks the discontinuance of the case ; this cannot be done by either
party, without the consent of the other. This is the general ground of
objection.

At present, there is no discontinuance on the record of the circuit court
in Maine, for no discontinuance can take place in vacation. But if applica-
tion had been made to the circuit court to allow the discontinuance, that
court had no power over the case. There is no statute of Massachusetts
or of Maine, declaring the cases in which a plaintiff may discontinue. T'he
authority referred to from Dane’s Abridgment, is applicable to costs only ;
it does not recognise it as a general doctrine, that a plaintiff may always
discontinue. A discontinuance, after the trial, is always in the discretion of
the court; and the rule is universal, that when anything has occurred
in the course of the cause, which gives the defendant an interest to have the
case decided, the plaintiff cannot discontinue. This is stated in 5 Dane’s
Abr. 672 ; 6 Ibid. 194, art. 1, § 12, and in the cases referred to. These
authorities show that there cannot be a discontinuance by the plaintiff,
where there has been a reference under a rule of court ; as the defendant
has, by the reference, acquired an interest in the termination of the cause.

The present proceeding is entirely a statutory one, and it was intended
to take the place of a provision which should give to the parties in a case a
full opportunity of having a final decision in this court over those questions
which, when decided, would govern the circuit court in the case. In the
early history of the circuit courts, there was no such provision, and when a
difference of opinion prevailed between the judges of the court, the case
was adjourned to the succeeding term, until another judge of the supreme
court should hold the circuit court ; these courts being then held by the
]{ldgt.es of the supreme court, sitting in rotation, or in succession, in each
circuit; and if the court shouid again be divided in opinion, the judge
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of the supreme court holding the court should decide. The act of 1802
(2 U. S. Stat. 159), was passed after the judges of the supreme court were
assigned to each circuit.

*I'wo ejectment suits, involving the same questions as those
presented in this cause, were depending, when the case was certified.
The defendant has, therefore, an interest to have the questions settled.
But whether he has, or not, it is enough, under the provisions of the act
of congress, that he desires to have the law settled.

All the proceedings under this statute are prescribed by it. Nothing is
said about the case being withdrawn. The questions upon which the court
may divide in opinion are to be certified, and the supreme court are to
decide upon them, and certify their decision to the circuit court. When this
is done, the plaintiff may discontinue the cause, with the consent of the
circuit court ; but uutil the cause is again in the circuit court, he has no
power over it. But it is not-denied, that, both parties agreeing, the case
may be withdrawn. By the provisions of the law, the case may be certified,
at the instance of either party ; and in the present case, it was done by the
plaintiff ; the defendant might have done it. The law says the division
shall be certified, and that the supreme court shall decide it. Rule nineteen
of this court, relating to writs of error, provides, that the plaintiff in error
shall not discontinue. If he does, the defendant may go on. This rule,
by analogy, applies to the case before the court. Cited, 12 Mass. 49, as to
discontinuances.

*517]

Smith and Butler, for the plaintiff, contended, that the plaintiff had a
full right to discontinue the case in the circuit court, where it was still pend-
ing ; the certificate not having removed it into this court. The law of Maine
recognises this right. 5 Dane’s Abr. tit. Discontinuance, 671. The case in
15 Mass. 179, is to the same point.

This is not like a discontinuance after verdict. After this court shall
have decided the questions certified, a jury must be called, and the case will
proceed. Nothing is in the supreme court but the questions certified, and
they are only incidents to the case. By the statute, notwithstanding the
fact that questions on which the judges of the circuit court have differed,
have been certified, the cause may go on and be tried, unless the questions
are such as to prevent it. Cited, Wayman v. Southard, 10 Wheat. 1 ; United
States v. Daniel, 6 Ibid. 542. These cases show, that if the decision on the
*58] questions certified *shall be a decision of the cause, yet this court

cannot give judgment ; nor can the whole case be sent up to this court
for decision. United States v. Bailey, 9 Pet. 273.

What were the rights of the parties in the circuit court? We aver, that
either of them could have had the questions on which the judges differed in
opinion certified to this court. The plaintiff alone has chosen to exercise
this right. It is admitted, that these questions are important ; but if the
defendant chose to take the chance of the plaintiff’s discontinuing the cause
hiere, he must abide by the consequences. He omitted to secure the decision
of this court on these questions, by requesting to have them certified ; and
the case is now before this court, on the request of the plaintiff only. He
withdraws it from the court, and what, then, is its authority to proceed ?
Until the argument of the case comes on, the record is not here for the benefit
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of both parties. It is here, until then, only for the party at whose request
it had been certified. This does not apply to costs.

It will not be denied, that if this case had been discontinued by order of
the court below, this court would not afterwards go on. Has there been a
discontinuance ? Ias it not been substantially withdrawn from the circuit
court ? Is it technically correct, to say, a case cannot be discontinued, with-
out the act of the court in which it is depending ; but yet, substantially, a
discontinuance may be made in vacation, which will have the effect of a dis-
continuance ? It is understood, that the act of the plaintiff in this case is,
according to the practice in Maine, a discontinuance ; and that he cannot
now go on in the circuit court with the cause. The paper having been filed,
it has become the property of the court and of the defendant ; and the plain-
tiff cannot afterwards appear in the case. The paper states, that the case is
discontinued ; and this has been followed up by the application now made.
No more proceedings can take place. In England, on the filing of such a
paper, the court would order a nonsuit.

The statute of Maine, on giving costs on a discontinuance, affirms the
right. By the common law, no costs were given on a discontinuance, except
in certain cases, on the condition of paying costs. After the jury had
retired, and after they have returned, and are ready to give their verdict,
the plaintiff must be called, and he may retire. The penalty of costs is
imposed in such cases. It is when a party secks to discontinue, without
costs, he must apply to the court. *As to the case of a reference e
under a rule of court, in which it is admitted, neither party can with- [®a¢
draw : here, by agreement, the cause is out of court, and neither party can
go to court and discontinue, without the consent of the other. A different
tribunal has been substituted, and each party has a right to its adjudica-
tion of the case. But there is no such right in this case,

Suppose, the case had been argued and decided in this court, on the
points certified, and had gone back to the circuit court of Maine; could
that court proceed in the cause, if the plaintiff, on being called, does
not appear? Could a venire be issued, and a jury be called? Could he not,
after the jury was sworn, suffer a nonsuit? If all this may be done, after
the cause has proceeded so far, may not the same be done, in an earlier
period of the proceedings ?

Story, Justice, delivered the opinion of the court.—This is a case certi-
fied from the circuit court for the district of Maine, upon a division of opin-
ion of the judges of that court, upon certain questions which arose in the
progress of the trial of the cause. These questions were certified to this
court, at the last term, upon the motion of the plaintiff. On the 15th of
December last, the plaintiff filed in the clerk’s office of the circuit court (it
being vacation) a written declaration, as follows :
~ “Ihereby notify you, that the action of trespass, which is now pending
In said court, to await the decision of certain questions carried up to the
Supreme court, is discontinued by me ; and that the same disposition will
be made of the case in the supreme court at Washington, as soon as it meets
at Washington. You will, therefore, please to file this in the case, and notify
the counsel for the defendants of the same, and that their legal costs in the
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said circuit court may be immediately made up, and the same will be
paid.”

Due notice was accordingly given to the counsel of the defendants ; and
the counsel for the plaintiff have, accordingly, at the present term, made a
motion in this court, under these circumstances, to discontinue the cause
here, and to withdraw the record. The motion is resisted, on the other
side, upon the ground, that the defcndants have an interest in having these
certified questions decided by this court, of which they cannot be deprived,
without their own consent, by the dismissal of the cause. The point is
confessedly new, and we have, therefore, thought it right, after the argu-
ment, to give it full consideration, with reference to the future practice of
the court.

*The act of 102, ch. 31, § 6, under which this case has been certi-
*60] fied, provides, That whatever any question shall occur before a cir-
cuit court, upon which the judges shall be opposed, the point upon which
the disagreement shall happen, shall, during the same term, upon the
request of either party, or their counsel, be stated, under the direction of
the judges ; and certified, under the seal of the court, to the supreme court,
at their next session to be held thereafter, and shall, by the said court, be
finally decided. And the decision of the supreme court, and their order in
the premises, shall be remitted to the circuit court, and be there entered on
record, and shall have effect according to the nature of the said judgment
and order ; provided, however, that nothing herein contained shall prevent
the cause from proceeding, if, in the opinion of the court, further proceed-
ings can be had, without prejudice to the merits.”

In construing a statute providing for such a novel mode of obtaining
the decision of an appellate court upon the matters of controversy between
the parties, it is not surprising, that there should be some difficulty in
ascertaining the precise rights of the parties; whether the party upon
whose motion the questions are brought here, is to be treated like a plain-
tiff in error, as entitled to dismiss his own certified cause, at his pleasure ; or
whether the other party is entitled to retain the cause, for his own benefit,
and to insist upon a final adjudication of the questions here. It is clear,
that the statute does not, upon the certificate of division, remove the origi-
nal cause into this court ; on the contrary, it is left in the possession of the
court below, for the purpose of further proceedings, if they can be had
without prejudice to the merits ; so that, in effect, the certified questions
only, and not the original cause, are removed to this court. In the next
place, locking to the intent and objects of the provision, which are to enable
the court below to proceed to a final adjudication of the merits of the cause,
it seems equally clear, that if the original cause is entirely withdrawn from
the cognisance of the circuit court, by discontinuance or otherwise, there
is no ground upon which this court should be required to proceed to decide
the certified questions, since they are thus become mere abstract questions.
They are but incidents to the original cause, and ought to follow the fate of
their principal. 'We have no doubt, then, that upon the true construction of
the statute, if a discontinuance had been actually entered in the circuit court
of Maine, in term, the record here ought not further to be acted upon by
“61] us ; but a withdrawal or dismissal of the certified *questions ought

"1 to beallowed. If it were necessary to accomplish this object, in the
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most formal way, we should order the case to stand continued until the
next term of this court ; so that the plaintiff might, in the intermediate
time, make an application to the circuit court in term, to enter a discontin-
nance thereof in that court.

The only point of difficulty is, whether the filing of the above paper in
the circuit court, in vacation, constitutes, per se, a discontinuance of the
original cause, without any action of the circuit court thereon, upon which
this court ought now to act. According to the practice of some of the
courts in the Union, it is understood to be the right of the plaintiff to enter
a discontinuance of the cause, at any time, either in term or in vacation,
upon the payment of costs, before a verdict is given, without a formal assent
of, or application to, the court; and that, thereupon, the cause is deemed,
in contemplation of law, to be discontinued. In Massachusetts and Maine,
a different practice is understood to prevail ; and the discontinuance can
only be in term, and is, generally, upon application to the court. In many
cases, however, in these states, it is a matter of right. In Haskell v. Whit-
ney, 12 Mass. 49-50, this doctrine was expressly recognised. The court, on
that occasion, said, ¢ The plaintiff or demandant may, in various modes,
become nonsuit, or discontinue his cause, at his pleasure ; at the beginning
of every term at which he is demandable, he may neglect or refuse to
appear ; if the pleadings are not closed, he may refuse to reply, or to join
an issue tendered ; or after issue joined, he may decline to open his cause
to the jury ; the court also may, upon sufficient cause shown, allow him to
discontinue, even when it cannot be claimed as a right, or after the cause is
opened and submitted to the jury.” Before trial, then, the plaintiff may,
in many cases, as a matter of right, discontinue his cause, according to the
practice of the state courts, at any time when he is demandable in court.
After a trial or verdict, he can do so only by leave of the court, which it
may grant or refuse, in its discretion. But, under ordinary circumstances,
before verdict, it is almost a matter of course to grant it, upon payment of
costs, when it is not strictly demandable of right.

Under the circumstances of the present case, we have no douby, that
the plaintiff is estopped, hereafter, to withdraw his assent to the discontinu-
ance of his suit in the circuit court; and that that court possesses full
authority to enter such discontinuance at its next term, upon the mere foot-
ing of the paper filed in the clerk’s office, without *any further act of P
the plaintiff. We think, too, that it would be the duty of that court L i
to allow the entry of such discontinuance, upon the application of the plain-
tiff ; as he certainly has a right, in that or some other form, to decline to
proceed further in the suit, or to prosecute it further, subject to the pay-
ment of costs to the defendants. In substance, then, we think the original
cause in the circuit court ought now to be treated by us as virtually at an
end, for all the purposes of requiring our decision upon the certified ques-
tions ; and that the motion to withdraw the record, and discontinue the
cause, ought to be granted.

. In making this decision, we wish to be understood, as not meaning to in-
timate, that the party, upon whose motion any questions are certified to
this court under the statute, has a right, generally, to withdraw the record,
or discontinue the case here, while the original cause is retained in the
circuit court for ulterior proceedings. That is a point of a very different
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nature from that now before us, and may require very different principles
to govern it. It will be sufficient to decide it, when it shall arise directly
in judgment.

Ox consideration of the motion made in this cause, on a prior day of the
present term of this court, to wit, Thursday, the 12th inst., by Mr. Smith,
of counsel for the plaintiff, to dismiss this cause, and of the arguments
thereupon had, as well in support of as against the motion, it is now here
considered by the court, that said motion be and the same is hereby granted.
Whereupon, it is now here ordered and adjudged by this court that this
cause be and the same is hereby dismissed.

*63] *Crawrorbp ALLEN, Appellant, ». Joan Hammonp, Appellee.

Concellation of contract founded in mistake of fact.

The brig Ann, of Boston, on a voyage from New Orleans to Madeira, &c., was unlawfully cap-
tured by a part of the Portuguese squadron, and was, with her cargo, condemned ; upon the
remonstrance of the government of the United States, the claim of the owner for compensation
for this capture was, on the 19th of January 1832, admitted by the government of Portugal,
to an amount exceeding $33,000, one-fourth of which was soon after paid. On the 27th of
Janaary 18382, the owner of the Ann and cargo, neither of the parties knowing of the admis-
sion of the claim by Portugal, made an agreement with the appellant, to allow him a sum, a
little below one-third of the whole amount of the sum admitted, as commissions, on his agree.
ing to use his utmost efforts for the recovery thereof ; at the time this agreement was made,
which was under seal, H., the appellee, was indebted to the appellant, A., $268, for services
rendered to him in the course of a commercial ageney for him ; in the contract, it was agreed,
that this debt should be released. Under the contract, A. received the payment of one-fourth
of the amount admitted to be due to H., by Portugal ; and H. filed a bilkto have the contract
rescinded, and delivered up to him ; the debt of $268 to be deducted from the same, with inter-
est, &c. The circuit court made a decree in favor of H., and on the payment of $268, with
interest, the contract was ordered to be delivered up to be cancelled. The decree of the circuit
court was affirmed ; the court being of opinion, that the agreement had been entered into by
both the parties toit, under a mistake, and under entire ignorance of the allowance of the claim
of the owner of the Ann, and her cargo ; it was without consideration ; services long and ardu-
ous were contemplated, but the object of those services had been attained.

If a life-estate in land is sold, and at the time of the sale, the estate is terminated by the death
of the person in whom the right vested, a court of equity would rescind the purchase; if a
horse is sold, which both parties believed to be alive, the purchaser would not be compelled
to pay the consideration.!

The law on this suject is clearly stated in the case of Hitchcock ». Giddings, Daniel’s Exch. 1,
where it is said, that a vendor is bound to know he actually has that which the professes to
sell ; and even though the subject of the contract be known to both parties to be liable to a
contingency, which may destroy it immediately ; yet if the contingency has already happened,
it will be void.

Hammond ». Allen, 2 Sumn. 887, affirmed.

APPEAL from the Circuit Court of Rhode Island. In the circuit court,
the appellee, John Hammond, filed a bill, praying that a certain instrument
in writing, executed by him and the appellant, in January 1832, by which
he had stipulated to allow to the appellant a compensation for establish-
ing a claim on the Portuguese government, for the illegal capture of a

1 And see Martin v. McCormick, 8 N. Y. 831 ; Miles v. Stevens, 8 Penn. St. 21; s. a. 8 Clark
484,
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