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ceeding under this statute, he is governed by the rules of chancery, which 
apply to injunctions, except no answer to the bill is required by the govern-
ment. As no appeal is given to the government in the statute, by writ of 
error or otherwise, either to the circuit or the supreme court; the decree of 
the district judge in favor of the defendant, must be held final. We think 
the general law allowing appeals cannot be so construed as to enable this 
court, by appeal or writ of error, to revise the proceedings of the district 
judge, under this statute. The views of this court in the case of Nourse 
apply to this case ; and it is unnecessary to repeat them. This case must 
be dismissed for want of jurisdiction.

On  appeal from the district court of the United States for the eastern dis-
trict of Louisiana. This cause came on to be heard, on the transcript of the 
record from the district court of the United States for the eastern district 
of Louisiana, and was argued by counsel : On consideration whereof, it is 
now here ordered, adjudged and decreed by this court, that this appeal be 
and the same is hereby dismissed, for the want of jurisdiction.

*167] * James  Mc Bride , Plaintiff in error, v. The Lessee of William  
Hoey .

Error to state court.

The supreme court has no power, under the 25th section of the judiciary act Of 1789, to revise 
the decree of a state court, when no question was raised or decided in the state court, upon the 
validity or construction of an act of congress, nor upon an authority exercised under it, but 
on a state law only.

Ebbor  to the Supreme Court of Pennsylvania, for the western district. 
An action of ejectment was instituted by the lessee of William Hoey against 
James McBride, the tenant of William Clarke, in the common pleas of Mer-
cer county, to recover a tract of land in that county. The plaintiff obtained 
a verdict; and judgment on the same was rendered by the court; and the 
case was carried by writ of error to the supreme court of the western district 
of Pennsylvania, where the judgment was affirmed. To that court, as the 
highest court of law of the state, this writ of error was prosecuted, under 
the piovisions of the 25th section of the judiciary act of September 1789 ; the 
plaintiff in error claiming the exercise of the jurisdiction of this court, on 
the allegation that an act of congress has been misconstrued by the supreme 
court of Pennsylvania.

The plaintiff in the ejectment, in the common pleas of Mercer county, 
exhibited a regular title, derived under the laws of the state of Pennsylva-
nia, subjecting unseated or unoccupied lands to sale, for taxes left unpaid 
by the owner of the land. These laws give to the owners of such lands a 
right to redeem them, within two years after the sale ; by payment or ten-
der, to the county treasurer, of the taxes for which the lands were sold, with 
twenty-five per cent, in addition. In the courts of Pennsylvania, construing 
the laws of that state, it had been decided, that no one but the owner of the 
land, or his agent, could be permitted to redeem lands so sold.

The defendant in the ejectment, as the tenant of William Clarke, alleged 
a redemption of the lands, by a tender of the amount of the taxes, with

132



1837] OF THE UNITED STATES. *168
McBride v. Hoey.

the addition of twenty-five per cent.; and claimed, *that William Clarke, 
who had made the tender, was the owner of the land, under the fol-
lowing circumstances : The same tract of land had, he alleged, been sold 
for taxes due to the United States, under the authority of the acts of con-
gress laying direct taxes, and had been purchased by Mr. Clarke, at the sale 
made under the authority of these acts. The defendant offered in evidence 
a deed, executed on the 3d of July 1821, by Theophilus T. Ware, designated 
collector of United States direct taxes, said to be for the tract of land in con- ■ 
troversy. This deed was admitted, as primd facie evidence of the matters 
stated in it. The plaintiff in the ejectment then proceeded to prove, and 
did prove, that the tract of land alleged to be conveyed by the deed, had 
never been legally assessed for the United States direct taxes, and that the 
assessments were void. This evidence completely invalidated the deed from 
the United States collector to Mr. Clarke ; and this effect of the evidence 
was not controverted by the defendant. He, however, contended, that being 
in possession, and having the deed from the designated collector of the 
United States direct taxes, he had such sufficient primd facie evidence of a 
title to the land, as to authorize him to redeem the same from the tax-sale 
made under the laws of Pennsylvania.

The court of common pleas instructed the jury, that “ the plaintiff, Wil-
liam Hoey, having shown that he has purchased this tract of land according 
to law, at a treasurer’s sale, and the plaintiff having shown that defendant’s 
deed is illegal, for want of authority in the United States collector to make 
such sale, we instruct the jury, that the defendant has no right to interfere 
to defeat a regular and legal sale by the treasurer of the county to William 
Hoey. An invalid title, cannot defeat a good, legal and valid title.”

The counsel for defendant in error moved to dismiss the writ of error, 
for a want of jurisdiction in this court to entertain the same.

The plaintiff in error had submitted the following points for the con-
sideration of the court:

1. That, whatever be the intrinsic merits or defects of Mr. Clarke’s title, 
as derived from the authority and laws of the United States ; and whether 
the officers of the United States had, in the detail of their operations, pre-
liminary to the collector’s sale, strictly followed *the directions of the p 
acts of congress or not; he had, primd facie, such a title and interest, L 
derived from the authority and laws of the United States, as qualified him 
to be recognised by the county treasurer as the person properly representing 
the proprietary interest in the land, until the nullity of his title should have 
been judicially ascertained and adjudged, in some course of judicial pro-
cedure, directly drawing the validity of his title in question ; that so long 
as the only person entitle to dispute his right, acquiesced in it, or forbore to 
set up any adversary claim, he was entitled to be treated, by all third per 
sons, as the true owner ; that how defective soever this title, as against the 
original proprietor, he had nevertheless acquired an actual interest in the 
property, which he had a right to protect, by discharging the taxes imposed 
on it by the laws of the state ; and further, that though he may have come 
into the title by wrong, yet, being in, he was privy in estate to the original 
proprietor, and so entitled, and perhaps, legally or morally bound, to protect 
the interests of both against forfeiture or alienation for legal defaults.
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2. That in every view of his claim or title to the property, of the inci-
dental interests and rights appertaining to it, and of the relations in which 
those interests and rights placed him to the county treasurer, the whole rested 
upon the construction and effect of statutes of the United States, and upon 
the validity of an authority exercised under the United States ; all which 
matters are drawn in question in the judgment pronounced by the supreme 
court of Pennsylvania, and decided against the validity of such authority, 
and against the title, right and privilege claimed by the defendant in the 
original action, under such statutes and authority ; therefore, such judgment 
may be properly re-examined in this court, under the authority of the 25th 
section of the judiciary act aforesaid.

Peters and Pearson, for the motion.—This is not a case for the jurisdic-
tion of this court. The whole question decided in the common pleas of Mer-
cer county, was one which did not involve, in any manner, the construction 
of an act of congress, or a provision of the constitution of the United States. 
The supreme court of Pennsylvania, in affirming the judgment of the com-
mon pleas, did no more than had been done by the inferior court. The decis-
ion of the courts of Pennsylvania is, that the defendant in the ejectment, 
*.^„1 the plaintiff in error in this court, had no regular title *which could

J interfere with the plaintiff’s regular title, derived under the laws of 
the state. The title of the defendant was a deed which he himself admitted 
to be invalid. He relied only on the primd facie operation of a void deed ; 
shown to be void, by testimony, and acknowledged to be so by him. He 
asserted, that although such was the character of the deed, it gave him a right 
to redeem the land ; and because the court thought differently, the case is 
brought up to this court, on the ground, that an act of congress has been 
misconstrued. In stating this claim of jurisdiction, its insufficiency is fully 
shown.

The only question before the courts of Pennsylvania was upon the right 
of William Clarke to redeem the land, holding an admitted void deed. This 
was a question for the courts of Pennsylvania, and for those courts only, 
between citizens of that state. Had either of the parties been citizens of 
another state, other questions might have been presented—the construction 
of the tax laws ; and as in the case of the Lessee of ^Wolcott v. Hepburn, in 
10 Pet. 1, the construction would have been examined. The principles 
which regulate this question of jurisdiction were decided at the last court in 
Crowell n . Randell, 10 Pet. 386. In that case, the court reviewed, at large, 
all the previous decisions of the court on questions of a similar character 
with this now for consideration.

The decision of this case, when before the supreme court of Pennsyl-
vania, is reported in 2 Watts 436. The construction of an act of congress, 
as is fully shown by the report of that case, was nowhere drawn in question. 
This is necessary to give jurisdiction on a writ of error from this court to 
a state court. It must appear that an act of congress has been drawn in 
question, and has been misconstrued. Until the case was brought into tins 
court, the plaintiff in error had not invoked the aid of any act of congress , 
nor had he called on either the court of common pleas, or the supreme couit 
of Pennsylvania, to give a construction to any such act. It was treated as a 
Pennsylvania question, arising under the Pennsylvania tax statutes ; and
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it was decided according to the decisions of the Pennsylvania courts, on the 
construction of those laws.

Anthony opposed the motion.—He contended, that the plaintiff in error 
derived his title under an act of congress ; the tax-sale was made under a 
law of the United States. Having aprimd facie title by his deed, he had 
aright to redeem ; and by the refusal *of the court to give this value * 
to the deed, the United States law was violated, or set at nought. L 
The object was, to show, that with this deed, and possession of the land, 
he should have been allowed. to redeem the land from the tax-sale under 
which William Hoey claimed. A mere possession of lands gives a right to 
redeem. 8 Cranch 249 ; 7 Wheat. 59. The courts of Pennsylvania having 
decided, that the plaintiff in error, having this deed, had not a right to 
redeem, does not this present a question within the jurisdiction of this court, 
holding under a deed executed under a law of the United States ? The 
construction of this title, under the law, comes into question ; not whether 
the plaintiff in error had a right to hold the land, but whether he had not a 
right to redeem it. A person having a color of title may redeem. The 
effect of the deed was brought before the court ; and this places the case 
within the rules of this court as to the provisions of the 25th section of the 
judiciary act of 1789. Cited, 1 Wheat. 304, 357 ; 6 Cranch 286 ; 3 Wheat. 
208 ; also, 6 Smith’s Laws 301.

Tane y , Ch. J., delivered the opinion of the court.—This case comes 
before the court on a writ of error, directed to the judges of the supreme 
court of Pennsylvania for the western district. The material facts in the 
case may be stated in a few words : William Hoey, the defendant in error, 
brought an action of ejectment, in the court of common pleas of Mercer 
county, for the land in question ; claiming under a deed from Aaron Hak- 
ney, treasurer of the county, upon a sale made for taxes due on the said 
land to the state of Pennsylvania ; this deed is dated October 14th, 1822. 
The defendant offered in evidence a deed to him from Theophilus T. Ware, 
collector of the United States direct taxes, for the 10th collection district 
of the state of Pennsylvania, dated July 3d, 1821 ; and also offered evidence, 
that on the 10th of June 1824, he had paid to the treasurer of the county, 
the taxes due on the land to the state, and for which it had been sold, as 
above stated, in order to redeem it.

It appears from the exception, that the defendant admitted, that the sale 
made by the United States collector, was not warranted by the act of con-
gress, and that the deed was invalid. But although the deed was inopera-
tive, and did not convey the title to him, yet as he was in possession under 
this deed, claiming title, and the deed, upon *the face of it, pur- _ 
ported to convey the land to him; he insisted, that the deed, coupled L 1 
with the possession under it, was sufficient evidence of title to authorize 
im to redeem the land, within the time limited for redemption by the laws 

° • ^®nnsy^vania> after a sale for state taxes ; and that having paid the taxes 
within that time, the title of the lessor under his deed was defeated. The 
court of common pleas gave judgment in favor of the plaintiff ; and the 
case being removed by writ of error to the supreme court of Pennsylvania 
or the western district, the judgment of the court of common pleas was 

there affirmed.
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The statement of the case shows, that the question upon which the case 
turned, and which was decided by the supreme court, depended entirely 
upon the laws of Pennsylvania ; and not upon the act of congress. The 
question brought before the state court, and there decided against the plain-
tiff in error, was this! Is a person in possession of land in Pennsylvania, 
claiming title to it, under a deed, which, upon its face appears to be a good 
one, but which is inoperative and invalid, entitled to redeem the land, after 
it has been sold for taxes due to the state ; so as to defeat the title of the 
purchaser under the state law? It is evident, that such a question must 
depend altogether upon the laws of the state,’ and not upon any law of the 
United States. The exception states, that the plaintiff in error admitted, 
that the sale and conveyance made by the United States collector was not 
warranted by the act of congress, and that his deed was invalid. No ques-
tion was raised or decided by the court, upon the validity or construction 
of the act of congress, nor upon the authority exercised under it. The only 
question raised or decided in the state court was the one above stated ; and 
upon such a question, depending altogether upon the state laws, this court 
have no power to revise the decision of the state court, in this form of pro-
ceeding. The writ of error must, therefore, be dismissed.

On  consideration of the motion made in this cause yesterday, and of the 
arguments of counsel thereupon had, as well in support of, as against, 
the motion ; it is now here considered, ordered and adjudged by this court, 
that this writ of error to the supreme court of Pennsylvania for the western 
district be and the same is hereby dismissed, for the want of jurisdiction.

*173] *The Postmas ter -General  of the United  Stat es  v . Stephen  
Trigg , Administrator of Elia s  Rector .

Mandamus.
Motion for a rule on the district judge of the district court of the United States for the Missouri 

district, to show cause why a mandamus should not issue from this court, commanding him to 
order an execution to issue on a judgment entered in that court in the case of the Postmaster- 
General of the United States «. Rector’s administrator ; the motion was founded on an attested 
copy of the record of the proceedings in the district court, by which it appeared, that the dis-
trict judge, on a motion of the district-attorney of the United States for an order for an execu-
tion on this judgment, “ after mature deliberation thereon,” overruled the motion. The rule 
to show cause was refused.

The court have looked into the practice of this court upon motions of this sort, and it does not 
appear to have been satisfactorily settled; for anything that appears in this case, there may 
have been sufficient reason for the decision of the district court, overruling the motion for an 
execution; and there is nothing in the record to create a primdfade case of mistake, miscon-
duct or omission of duty, on the part of the district court. In such a state of facts, the com t 
are bound to presume that everything was rightly done by the court, until some evidence is 
offered to show the contrary; and they cannot, upon the evidence before the court, assume that 
there is any ground for its interposition.

A rule to show a cause, is a rule upon the judge to explain his conduct; and implies, that a case 
had been made out which makes it proper that this court should know the reasons for is 
decision. When the record does not show mistake, misconduct or omission of duty on the part 
of the court, unless such a primd facie case to the contrary is made out, supported by affidai it, 
as would make it the duty of the court to interpose, such a rule ought not to be granted.

Butler, Attorney-General, moved the court for a rule on the distiict 
judge of the United States for the district of Missouri, to show cause why a
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