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*The Mayo e , Aldebmen  and Common alt y  of the City of New  Yoek , 
Plaintiffs, v. Geoe ge  Miln .

Constitutionality of passenger laws.—Police powers of the states.
In February 1824, the legislature of New York passed “an act concerning passengers in vessels 

arriving in the port of New York by one of the provisions of the law, the master of every 
vessel arriving in New York from any foreign port, or from a port of any of the states of the 
United States, other than New York, was required, under certain penalties prescribed in 
the law, within twenty-four hours after his arrival, to make a report in writing, containing 
the names, ages and last legal settlement of every person who should have been on board the 
vessel commanded by him, during the voyage; and if any of the passengers should have gone on 
board any other vessel, or should, during the voyage, have been landed at any place, with a view 
to proceed to New York, the same should be stated in the report. The corporation of the city 
of New York instituted an action of debt, under this law, against the master of the ship Emily, 
for the recovery of certain penalties imposed by this act; and the declaration allege 1, that the 
Emily, of which William Thompson was the master, arrived in New York, in August 1829, 
from a country out of the United States, and that one hundred passengers were brought in the 
ship, on the voyage, and that the master did not make the report required by the statute refer-
red to; the defendant demurred to the declaration, and the judges of the circuit court being 
divided in opinion on the following point, it was certified to the supreme court: “ That the act 
of the legislature of New York, mentioned in the plaintiff’s declaration, assumes to regulate 
trade and commerce between the port of New York and foreign ports, and is unconstitutional 
and void.” The supreme court directed it to be certified to the circuit court of New York, 
that so much of the section of the act of the legislature of New York as applies to the breaches 
assigned in the declaration, does not assume to regulate commerce between the port of New 
York and foreign ports; and that so much of the said act is constitutional.

The act of the legislature of New York is not a regulation of commerce, but of police ; and 
being so, it was passed in the exercise of a power which rightfully belonged to the state ; the 
state of New York possessed the power to pass this law, before the adoption of the constitu-
tion of the United States ; the law was intended to prevent the state being burdened with an 
influx of foreigners, and to prevent their becoming paupers, and who would be chargeable as 
such; the end and means here used are within the competency of the states, since a portion 
of their powers were surrendered to the federal government.

The case of Gibbons v. Ogden, 9 Wheat. 203, and Brown v. State of Maryland, 12 Ibid. 419, cited. 
The section of the act of the legislature of New York on which this action is brought, fails 
within the limits of the powers of state laws drawn by the court in the case of Gibbons v. 
Ogden ; and there is no aspect in which the powers exercised by it transcends there limits ; 
there is not the least likeness between the case of Brown v. State of Maryland, and the case 
before the court.

In the case of Brown v. State of Maryland, this court did, indeed, extend the power to regulate 
commerce, so as to protect the goods inported from a state tax, *after they were landed, r*i ng 
and were yet in bulk, because they were the subjects of commerce ; and because as the 
power to regulate commerce, under which the importation was made, implied a right to sell, 
whilst the bales or packages were in their original form. This does not apply to persons ; they 
are not the subjects of commerce.

There is a portion of the reasoning of the court, in the cases of Ogden v. Saunders, and Brown 
v- State of Maryland, which would justify measures on the part of the state, not only approach-
ing the line which separates regulations or commerce from those of police, but even those which 
are almost indentical with the former class, if adopted in the exercise of their acknowledged 
powers. 9 Wheat. 204, 209.

From the language of the court, in these cases, it appears, that whilst a state is acting within the 
scope of its legitimate power, as to the end to be attained, it may use whatever means, being 
appropriate to the end, it may think fit; although they may be the same, or nearly the same, as 
scarcely to be distinguished from those adopted by congress, acting under a different power-; 
subject, only, the court say, to this limitation, that in the event of collision, the law of the state 
must yield to the law of congress. The court must be understood, of course, as meaning, that 
the law of congress is passed upon a subject within the sphere of its power; even then, if the 
section of the act of New York, under consideration in this case, would be considered as par.
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taking of the nature of a commercial regulation, the principle laid down in Gibbons v. Ogden 
would save it from condemnation, if no such collision existed. There is no collision between 
the provisions of the section of the law of New York, on which this suit has been brought, 
and the provisions of the laws of the United States of 1799 or 1819, relating to passengers.1 

It is obvious, that the passengers laws of the United States only affect, through the power over 
navigation, the passengers, whilst on their voyage, and until they shall have landed; after that, 
and when they shall have ceased to have any connection with the ship, and when, therefore, 
they have ceased to be passengers, the acts of congress applying to them as such, and only pro-
fessing to legislate in relation to them as such, have performed their office; and can, with 
no propriety of language, be said to come into conflict with the law of a state, whose operation 
only begins where that of the laws of congress end ; whose operation is not even on the same 
subject; because, although the person on whom it operates is the same, yet, having ceased to 
be a passenger, he no longer stands in the only relation in which the laws of congress either 
professed or intended to act upon him.

A state has the same undeniable and unlimited jurisdiction over all persons and things within 
its territorial limits, as any foreign nation; when that jurisdiction is not surrendered or res-
trained by the constitution of the United States.

It is not only the right, but the bounden and solemn duty of a state, to advance the safety, hap-
piness and prosperity of its people, and to provide for its general welfare, by any and every act 
of legislation which it may deem to be conducive to these ends, where the power over the par-
ticular subject, or the manner of its exercise, are not surrendered, or restrained by the consti-
tution of the United States.

All those powers which relate to merely municipal legislation, or which may more properly be 
called internal police, are not surrendered or restrained ; and consequently, in relation to these 
the authority of a state is complete, unqualified and exclusive.

It is, at all times, difficult to define any subject with precision and accuracy; if this be so, in gen- 
*1041 erah *8 emphatically so, io relation to a subject so diversified and *various as that

J under the consideration of the court in this case; if the court were to attempt it, they 
would say, that every law came within the description of a regulation of police, which concerned 
the welfare of the whole people of a state, or any individual within it; whether it related 
to their rights or their duties; whether it respected them as men, or as citizens of the state in 
their public or private relations; whether it related to the rights of persons or of property, of 
the whole people of a state, or of any individual within it; and whose operation was within the 
territorial limits of the state, and upon the persons and things within its jurisdiction. An 
example of the application of these principles, is the right of a state to punish persons who 
commit offences against its criminal laws within its territory.

Persons are not the subjects of commerce; and not being imported goods, they do not fall within 
the reasoning founded upon the construction of a power given to congress to regulate com-
merce, and the prohibition of the states from imposing a duty on imported goods.2

1 But it is no answer to the objection, that a 
state law is void, as a regulation of commerce, 
to say, that it falls within the police powers of 
the states ; for, to whatever class it may belong, 
it is prohibited to the states, if granted exclu-
sively to congress, by the constitution. Hen-
derson v. New York, 92 U. S. 259.

2 In the cases of Smith v. Turner, and Norris
v. Boston, 7 How. 283, it was decided, by a bare 
majority of the court, that the statutes of New
York and Massachusetts which imposed a tax
upon alien passengers, arriving in the ports of
those states, were unconstitutional and void.
The New York statute, which was under con-
sideration, imposed a small tax upon every alien
passenger, brought into the state, for the use of 
the Marine hospital on Staten Island. In that 
case, Judge Mc Lea n , who concurred with the ma-
jority of the ourt in New York v. Miln, said
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the law in question in that case was considered 
as an internal police regulation, and as not in-
terfering with commerce. A duty was not laid 
upon the vessel, or the passengers, but a report 
only was required from the master. Now, every 
state has an unquestionable right to require 
a register of the names of the persons who 
come within it, to reside, temporarily or perma-
nently. This was a precautionary measure to 
ascertain the rights of the individuals, and the 
obligations of the public, under any contin-
gency that might occur. It opposed no obstruc-
tion to commerce, imposed no tax or duty, but 
acted upon the master, owner or consignee of the 
vessel, after the termination of the voyage, and 
when he was within the territory of the state, 
mingling with its citizens and subject to its 
law. 7 How. 404. Immediately after the decis-
ion of the Passenger Cases, New York mod
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Cert ifi cat e  of Division from the Circuit Court for the Southern Dis 
trict of New York.’ In the superior court of the city of New York, the 
plaintiffs instituted an action of debt, for the recovery of $15,000, the amount 
of certain penalties alleged to have been incurred by the defendant, under 
the provisions of an act of the legislature of the state of New York, passed 
February 11th, 1824, entitled “an act concerning passengers in vessels corn-

ified her statute on that subject, with a view to 
avoid the constitutional objection, and in 1875, 
the law provided, that the master or owner of 
any vessel, landing passengers from a foreign 
port, should make such a report as was held 
valid in New York v. Miln ; and that on this 
report, the mayor should indorse a demand 
upon the master or owner, to give a bond for 
every passenger landed in the city, in the penal 
sum of $300, conditioned to indemnify the com-
missioners of emigration, and every county, 
city and town in the state, against any expense, 
for the relief or support of the person named in 
the bond, for four years thereafter ; but the 
owner or consignee might commute for such 
bond, and be released from giving it, by pay-
ing, within twenty-four hours after the landing 
of the passengers, the sum of $1.50 for each 
of them. If neither the bond was given, nor 
the sum paid, within the twenty-four hours, a 
penalty of $500 for each pauper was incurred, 
which was made a lien on the vessel, collectible 

"by attachment, at the suit of the commissioners 
of emigration. This act was declared uncon-
stitutional, in Henderson v. New York, 92 U. S. 
259, as a tax upon the importation of passen-
gers. A similar statute, passed by the legislature 
of New York, in 1881, was declared unconsitu- 
tional and void, as a regulation of commerce, 
though it was declared, in its title, to be intended 
to raise money for the execution of the inspection 
laws of the state ; which authorized passengers 
to be inspected, in order to determine who were 
criminals, paupers, lunatics, orphans or infirm 
persons, without means or capacity to support 
themselves, and subject to became a public 
charge, as such facts were not to be ascertained 
by inspection alone. People v. Compagnie Gén-
érale Transatlantique, 107 U. S. 59 ; s. C. 20 
Bl. C. C. 296. See also, Chy Lung v. Freeman, 92 
U. S. 275, where a somewhat similar law of Cali-
fornia was declared unconstitutional, for a like 
reason, s. p. People v. Pacific Mail Steamship 
Co., 8 Sawyer 640. So, it has been decided, that 
a stat e cannot, in order to defray the expenses 
of its quarantine regulations, impose a tonnage-
tax on vessels owned in foreign ports, and en-
tering her harbors, in pursuit of commerce. 
Peete v. Morgan, 19 Wall 581.

Since the decision of the above cases, con-
gress has undertaken, by the act of 30th August

1882 (22 U. S. Stat. 214), to regulate immigra-
tion. By that act, a duty of fifty cents is to 
be collected, for every passenger, not a citizen 
of the United States, who shall come to any 
port within the United States, by steam or sail 
vessel, from a foreign country, from the mas-
ter of said vessel, by the collector of customs 
The money so collected is to be paid into the 
treasury of the United States, and to constitute 
a fund (to be called the immigrant fund) for 
the care of immigrants arriving in the United 
States, and the relief of such as are in distress. 
The secretary of the treasury is charged with 
the duty of executing the provisions of the act, 
and with supervision over the business of im. 
migration ; but no more of the fund so raised 
is to be expended on any port, than was collect-
ed there. As might have been expected, the 
passage of this act has led to many disputes 
and controversies over the disposal of the fund, 
which are not yet settled.

By the act of 6th May 1882 (22 U. S. 
Stat. 58), the immigration of Chinese laborers 
was suspended for a period of ten years. Under 
this act, it has been determined, that the term 
“ laborer ” does not include any person but 
those whose occupation involves physical toil, 
or who work for wages, or with a view of 
disposing of the product or result of their 
labor to others. Ex parte Ho King, 8 Sawyer 
439. Neither does the act apply to Chinese 
who enter a port of the United States, as sea-
men or members of the crew of a vessel arriv-
ing from a foreign port, with the intention of 
returning or proceeding to another foreign port, 
in the ordinary course of commerce and naviga-
tion. Ex parte Moncan, 8 Sawyer 350. But 
see Ex parte Fook, 65 How. Pr. 404. The act 
does not apply to laborers, who, though Chinese 
by race and language, were never subjects of 
the Emperor of China, nor resident within his 
dominions. United States v. Douglas, 17 Fed. 
Rep. 634 ; contra, Ex parte Ah Lung, 18 Id. 
28. And see Ex parte Ah Sing, 7 Sawyer 
536 ; Ex parte Ah Tie, Id. 542 ; Ex parte Low 
Yam Chow, Id. 546; Ex parte Chin A On, 18 
Fed. Rep. 506; Ex parte Pong Ah Chee, 
Id. 527 ; Ex parte Leong Yick Dew, 19 Id. 
490.

1 For the opinion of Judge Thom pson , in the 
court below, see 2 Paine 429.
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ing to the port of New York.” The defendant, being an alien, removed 
the cause into the circuit court of the United States, and the pleadings in the 
case were carried on to issue in that court.

The act of the legislature of New York provides, in the first section, that 
the master of any ship or vessel arriving in the port of New York from any 
country of the United States, or from any other state of the United States, 
shall, within twenty-four hours after his arrival, make a report, in writing, 
to the mayor of the city of New York, or, in his absence, to the recorder, 
on oath or affirmation, of the name, place of birth, and last legal settle-
ment, age and occupation, of every person brought as a passenger in the 
ship or vessel, or on board of her, on her last voyage, from any country 
out of the United States, or from any of the United States, into the port of 
New York, or into any of the United States, and of all persons landed from 
the ship, during the voyage at any place, or put on board, or suffered to 
go on board any other vessel, with intention of proceeding to the city of 
New York ; under a penalty, on the master and commander, the owner, 
* consignee or consignees, of $75, for each passenger not *reported, and

-* for every person whose name, place of birth, last legal settlement, age 
and occupation, shall be falsely reported.

The second section authorizes the mayor, &c., to require from every 
master of such vessel that he be bound with sureties in such sum as the 
mayor, &c., shall think proper, in a sum not to exceed $300, for every pas-
senger, to indemnify and save harpiless the mayor, &c., of the city of New 
York, and the overseers of the poor of the city, from all expenses of the 
maintenance of such person, or of the child or children of such person, born 
after such importation ; in case such person, child or children, shall become 
chargeable to the city within two years : and if, for three days after arrival, 
the master of the vessel shall neglect to give such security, the master 
of the vessels and the owners shall, severally and respectively, be liable to 
a penalty of $500, for each and every person not a citizen of the United States, 
for whom the mayor or recorder shall determine that bonds should have 
been given.

The third section enacts, that whenever any person brought in such ves-
sel, not being a citizen of the United States, shall, by the mayor, &c., be 
deemed liable to become chargeable on the city, the master of the vessel 
shall, on an order of the mayor, &c., remove such person, without delay, to 
the place of his last settlement; and in default, shall incur all the expenses 
attending the removal of such person and of his maintenance.

The fourth section provides, that every person, not being a citizen of the 
United States, entering the city of New York, with an intention of residing 
therein, shall, within twenty-four hours, make a report of himself to the 
mayor, stating his age, occupation and the name of the ship or vessel m 
which he arrived, the place where he landed, and the name of the com-
mander of the vessel.

The sixth section subjects the ship or vessel in which such passengers 
shall have arrived, to the penalties imposed by the former sections, for any 
neglect of the provisions of the law by the master or owner ; and author-
izes proceedings by attachment against the ship or vessel for the same, in 
the courts of New York.

The declaration set forth the several provisions of the act, and alleged
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breaches of the same ; claiming that the amount of the penalties stated had 
become due in consequence of such breaches, To this declaration, the 
defendant entered a demurrer, and the plaintiffs joined in the same.

The following point was presented to the court on the part of the 
*defendant : “That the act of the legislature of the state of New ping 
York, mentioned in the plaintiff’s declaration, assumes to regulate L 
trade and commerce between the port of New York and foreign ports, and 
is unconstitutional and void.” Upon this question, the opinion of the judges 
being opposed, the same was certified to this court, at the request of the 
plaintiffs.

The case was argued at a former term of this court, and the justices of 
the court being divided in opinion, a re-argument was directed.

It was again argued by Blount and Ogden, for the plaintiffs ; and by 
White and Jones, for the defendant.

Blount, for the plaintiff, contended, that the law in question was con-
stitutional. The case, he said, was not without difficulty ; indeed, the very 
hesitation of a court, constituted as this was, admonished him of the doubts 
and difficulties attending the solution of the question.

The law was one peculiar to this country, and it grew out of circum-
stances also peculiar to this country. The emigration to the United States, 
since the American revolution, was unprecedented in history, not merely in 
numbers, but in its character. It was not a military colonization, like the 
Greek and Roman colonies ; nor was it mercantile, like the East India and 
American colonies of modern Europe. Neither did it resemble the emigra-
tion of the Moors from Spain, or the Huguenots from France. It was a 
constant and steady migration of civilized Europeans to an independent 
country, controlled by a civilized people. This migration was peculiar to 
the United States, and we cannot find legal analogies in other countries. 
That migration has now reached the amount of 60,500 yearly, into the port 
of New York alone. It was obvious, that laws were needed to regulate such 
a migration ; and the Atlantic states, generally, have passed such laws ; and 
the law in question is that of New York, providing that masters of vessels, 
bringing passengers to that port, who have no legal settlement in the state, 
shall give bonds to the city to indemnify it for three years from all charges 
on account of their maintenance. It also provides for a report to the mayor 
of the names, &c., of the passengers, and inflicts a penalty for a violation of 
the law.

At the previous argument, the defendant contended, that this was 
*a regulation of commerce, and that the power to regulate commerce 
was exclusively vested in congress. Hence this law, passed by a state, •- 
was unconstitutional. We do not admit this law to be a regulation of com-
merce ; but conceding, for the sake of the argument, it to be so, it does not 
follow, that it is unconstitutional.

I. Because congress has the power to regulate commerce, it is not a con-
sequence, that it is an exclusive power. Powers granted to congress are 
exclusive only : 1st. When granted in terms expressly exclusive. 2d. 
When the states are prohibited from exercising it. 3d. When exclusive in 
its nature. This power clearly does not fall under the first nor second class.

Does it under the third class ? The counsel contended, that a legislative
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power is exclusive in its nature, only when its existence in another body 
would be repugnant to, and incompatible with, its exercise by congress. 
Not that its exercise by a state legislature would be incompatible with, its 
exercise by congress. That is a conflict between concurrent or co-ordinate 
powers; and where that takes place, we concede the federal power is supreme. 
A power exclusive in its nature, must be such that the states can pass no 
law upon the subject without violating the constitution. Federalist, No. 32 ; 
5 Wheat. 49; 1 Story on Const. Law 432.

Concurrent powers are of two classes. 1st. Where any federal legis-
lation covers the whole ground, and exhausts the subject ; as fixing the 
standard of weights and measures. Here, after congress has legislated, the 
power of the states is at an end. 2d. Where the power may be exercised 
in different modes, or on different subjects ; or where the object admits of 
various independent regulations operating together. In these cases, the 
concurrent laws are all in force, and the state law is void only so far as 
conflicts with the law of congress. The 2d section of 6th article of the 
constitution, providing that the laws of congress, made pursuant to the con-
stitution, shall be the supreme law of the land, proves that this species of 
concurrent legislation was contemplated. This court has sanctioned this 
view of the subject. 4 Wheat. 122, 196 ; 5 Ibid. 49 ; 9 Ibid. 200. In the 
* , case Saunders v. Ogden, it was decided, that a bankrupt *law

-I passed by a state was valid, until it conflicted with federal legislation.
The counsel, Mr. Blount, contended, that the case of Gibbons n . 

Ogden, did not touch the case before the court. 1st. Because, there the 
power to regulate commerce was regarded as exclusive only so far as it 
regulated the commerce of the United States as a whole. 2d. Because, 
there the question decided by the court was whether a state could regulate 
commerce, while congress was regulating it. 9 Wheat. 200. 3d. Because 
it was expressly said in that case, by the court, that it never was intended 
to deny to the states all legislation, which might affect commerce. Ibid. 
204. That decision therefore does not touch the point; and the court is 
now called upon to go further, and declare all state laws affecting commerce 
void. This is the extent of defendant’s doctrine.

There is here no conflict of concurrent laws. Congress has passed no 
law conflicting with this law. The acts of 1779, March 2d, and of 1819, 
March 2d, cited by the defendant’s counsel in the former argument, arc for 
different purposes. The first is a revenue law, and the provisions relating 
to passengers are confined entirely to the entering and landing of baggage, 
and they are intended to prevent smuggling. The second is intended to 
prevent the cupidity of masters and owners from crowding their ships with 
passengers, and to compel them to provide a sufficient quantity of water 
and provisions. The treaties with Brazil, and Austria and Prussia, are 
equally inapplicable. They merely secure freedom of commerce and inter-
course to the subjects of these countries, they conforming to the laws of 
this country. This law was then in existence, and the exception provides 
for the execution of all such laws. Besides, the defendant here does not 
appear to be a subject of either of those powers; and, of course, cannot 
claim anything on account of those treaties, even if they were applicable to 
the case.

We do not deny, that in regulating commerce, the power of congress is 
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supreme, and it may be regulated either under that power, or under the 
treaty-making power. Until that be done, and the conflict occur, the state 
law is valid. Such are the doctrines of this *court, and of the ablest' I 10 9jurists. 1 Story, Const. Law 433. “ Congress may make that a regula- L 
tion of commerce, which a state may employ as a guard of its internal policy 
or to .promote its own peculiar interests.” “If the power to regulate com 
merce be exclusive, still the legislation of a state, acting on subjects within 
the reach of other powers, besides that of regulating commerce, would be 
constitutional.” 2 Story, Const. Law 517.

In order to decide the cause for the defendant, the court must come lo 
the conclusion, that the power regulating commerce is so exclusive that all 
state laws affecting or regulating commerce are necessarily void, even where 
no conflict exists. This is beyond any former decision, and we think the 
court will not adopt such a conclusion. 1st. Because it is a case where 
power is claimed by implication, and it is not sufficient to show a possibility 
of inconvenience. All such cases, too, are decided upon their own grounds. 
2d. It is a question of power, and the court will require most convincing 
arguments, before denying it to the states. 3d. Such a construction is not 
necessary to reconcile former decisions. 4th. The regulation of passengt r 
was productive of no conflicting legislation under the old confederation. I 
was not the evil to be remedied, when the power to regulate commerce was 
given to congress. Supremacy of federal law is a sufficient remedy, and tin 
court will not imply power further than necessary. 5th. This construction 
would throw upon congress a mass of legislation which it could not perform ; 
and the tendency to alienation from the federal government would be 
increased by its incompetency to perform its duties. Among these laws are 
the laws regulating the discharge of ballast; the harbor regulations; the 
pilot laws of the states ; the health laws ; the laws of police as to the con-
duct of crews of vessels while in port; and a class of laws peculiar to the 
southern states, prohibiting traffic with slaves, and prohibiting masters 
of vessels from bringing people of color in their vessels. Such is the mass of 
legislation which must be abrogated by such a decision. But when we look 
at the course of commerce with foreign countries, at the commencement, 
the progress, and the conclusion of a voyage ; it is difficult to estimate the 
extent to which such a conclusion *must lead the court. The I 110 merchandise that is sent abroad is purchased in the interior, and bills L 
of exchange on the northern cities, and on Europe, given for it. The 
merchandise that is brought home on the return-voyage, is often kept in the 
original package, and is transported from state to state, with benefit of 
drawback, until it is again shipped for a foreign market. How much 
of this falls within the power to regulate commerce with foreign states ; and 
if exclusive, how much must be withdrawn from state legislation? There 
is no criterion furnished, by referring to the place where the business is 
transacted, and by declaring that all transacted within the country falls 
within state jurisdiction, and the residue within federal jurisdictson. The 
shipping of sailors is within the country, and that is regulated by congress ; 
uml so is their discharge and enforcement of the contract. On the other 
hand, pilotage, a contract commenced upon the ocean, is regulated by state 
laws.

Again, if the power to regulate commerce with foreign states be exclu-
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give, that of regulating commerce between the states is exclusive also. Both 
powers are conferred in the same terms, and in the same clause. Apply the 
construction contended for by the defendant, and the legislative power of 
the states is at an end. They become mere municipal corporations ; and all 
legislation relative to commerce, the great business of the country, becomes 
exclusively vested in congress. Under this head of the argument, there-
fore, we conclude that, conceding the passenger law to be a commercial 
regulation, the states have a power concurrent with congress to legislate, 
but subject to the controlling power of congress.

II. The law is not a commercial regulation, in the sense contemplated in 
the constitution ; but a police regulation. It is a part of the system of poor 
laws, and intended to prevent the introduction of foreign paupers. This 
power of determining how and When strangers are to be admitted, is inher-
ent in all communities. 2 Ruth. Inst. 476. Fathers of families, officers of 
colleges, and the authorities of walled cities, all have this power, as an inci-
dent of police. In states, it is a high sovereign power. It belonged to the 
states, before the adoption of the federal constitution. It is nowhere relin-
quished ; nor can it be, with safety. It is essential to the very existence of 
some, and to the prosperity and tranquillity of all. That it was not intended 
* to relinquish it, we infer : *lst. Because it was not prohibited to the

11 J states. 2d. Because it is not expressly granted to congress, but only 
as an incident to other powers ; as the war power, the treaty-making power, 
or thé power to regulate commerce. It may also be used by the states as a 
police regulation, as part of the system of poor laws, or to promote internal 
tranquillity. But because it is an incident to some of the federal powers, 
it can never be pretended that it is necessarily prohibited to the states. 
3d. Because § 9, art. 1, of constitution concedes, in so many words, that the 
states have this power, and imposes a restriction upon the concurrent power 
of congress, until 1808. It declares, that “the migration or importation of 
such persons as any of the states, now existing, shall think proper to admit, 
shall not be prohibited by congress prior to 1808.” What is the meaning of 
the words, “ the states shall think proper to admit ?” States can only think 
through their laws ; legislation is the thought of states. The very phrase 
shows that the states reserved the power to admit or prohibit ; and conse-
quently, to regulate the admission. The power of congress is suspended 
until 1808 ; but the power of the states remains as before the constitution. 
Did the arrival of the year 1808 extinguish that power in the states ? Such 
a construction will hardly be contended for. After that year, congress is 
enabled to exercise one of the incidents to its powers, which before it was 
prohibited to do. It must exercise it, however, as a concurrent power, and 
supreme, when conflicting. Supposing congress had not chosen to pass any 
laws on this subject, after 1808, would the state laws necessarily be abro-
gated by the arrival of that year? Would the laws passed by the statesj 
abolishing the slave-trade, before 1808, have been repealed? Such must be 
the conclusion, if the power be exclusive in its own nature.

Again, if the power to pass laws regulating the admission of passengers 
from Europe, falls under’ the power of regulating foreign commerce, that of 
regulating the arrival of passengers by land, falls under the power of regu-
lating commerce between the states. If the one be exclusive, the other 
is exclusive ; and all vagrant laws, all poor laws, and police regulations,
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become, at once, solely of federal jurisdiction. The laws of the southern 
states in relation to the intercourse and traffic with, slaves, and to the intro-
duction of colored persons into those states, also become the subjects of 
federal jurisdiction, and the state laws are abrogated. Here the counsel 
examined *the character of those laws ; and concluded by observing, 
that although he must not be understood as approving of the peculiar *■ 
provisions of those laws, still it was obvious, that some legislation was nec-
essary in reference to that population, and that the states clearly had the 
power to pass such laws. The poor laws, providing for sending back pau-
pers to their place of settlement, in the adjoining counties of a bordering 
state, will share the same fate; and congress will have to provide a national 
system of poor laws. In our view, the law in question is altogether a police 
regulation ; as much so as laws prohibiting entrance into a walled city after 
dark ; laws prohibiting masters from bringing convicts into the state ; or 
the laws prohibiting free negroes from being introduced among slaves.

The history of this law also throws some light upon its constitutionality. 
The federal constitution was adopted by nine states—the constitutional 
number—in 1788 ; and on the 13th of September of that year, a resolution 
was adopted by the old continental congress, announcing that fact; direct-
ing presidential electors to be chosen, and fixing the 4th of March 1789, for 
the commencement of the new government. Three days afterwards, on the 
16th of September, the same body unanimously adopted a resolution, recom-
mending to the several states to pass proper laws for preventing the trans-
portation of convicted malefactors from foreign countries into the United 
States. When this resolution, so directly bearing upon the point in ques-
tion, was adopted, there were present, Dana, the profound and enlightened 
jurist and framer of the government of the North-west Territory ; Gilman, 
Williamson, Fox and Baldwin, members of the convention which formed 
the federal constitution ; Hamilton and Madison, also members of that con-
vention, and the eloquent expounders of that instrument. Jay, the third 
expounder, and the first chief justice of this court, was the secretary of 
foreign affairs, and, no doubt, recommended the passage of this law. If 
any contemporaneous authority is entitled to respect, here was one of the 
highest character. A resolution, at the very moment the new government 
was going into operation, recommending to the states to pass these laws, as 
peculiarly within their province. Under that resolution, the states acted. 
November 13th, 1788, Virginia passed a law forbidding masters of vessels 
from landing convicts, under a penalty of fifty pounds. South Carolina and 
Georgia *passed passenger laws the same year. New Hampshire _ 
passed a passenger law in 1791 ; Massachusetts, in 1791. The New *- 
York passenger law was first passed 7th March 1788, and has been re-
enacted, with some modifications, at each subsequent revision of her laws.1 
The resolution of congress extends to the very point in dispute. If the 
admission of convicts may be prohibited, the mode nf bringing passengers 
may be regulated. The same rule is applicable to the admission of paupers, 
as to convicts. This will not be denied.

The defendant’s counsel asserted, in the former argument, that the laws

1 This act is entitled “ an act for the better settlement and relief of the poor.” Tt is not a 
passenger law.
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of 1799 and 1819 have regulated this intercourse. We deny it. Those 
laws were for other objects. It is not true, that a person conforming to 
those laws, may import passengers, in spite of state laws ; because the laws 
of 1799 and 1819 were all the regulations that congress thought necessary.

A state law is not necessarily void, because persons violating it, are act-
ing in conformity with an act of congress. Even in such cases, states acting 
under other powers may control individuals acting in conformity7 with laws of 
the federal government. A man may obtain a patent for making and vend-
ing a medicine, and a state may prohibit its sale. He may7 obtain a copy-
right for publishing a book, and the state may punish him, because it is 
libellous. A merchant may import gunpowder, or Chinese crackers, pur-
suant to the revenue laws ; and the state of New York may prohibit tbe 
former from being landed, and the other from being sold in the city, lie 
may also bring passengers, pursuant to the above-mentioned laws ; and the 
legislature may compel him to give security that they will not become a 
public charge.

We therefore contend, 1st. That the power to regulate commerce is not 
exclusively’ in congress, but concurrent in the states ; and that state laws 
are valid, unless conflicting, and only void, where repugnant. 2d. That the 
law in question is merely a police regulation, and not a regulation of com-
merce, in the sense of the constitution. 3d. That the power over this 
species of intercourse is vested in congress only ; is incident to other powers, 
and not in any sense exclusive. 4th. That the law of New7 York is not 
repugnant to any existing treaties or laws of congress, and is, therefore, 
valid.
*1 41 *Such a conclusion produces no inconvenience ; but, on the con- 

J trary, promotes a public good. It vests power where there is an 
inducement to exercise it. In congress, there is no such inducement. The 
west seeks to encourage emigration ; and it is but of little importance to 
them, how many of the crowd are left as a burden upon tbe city of New 
York. There is, therefore, a hostile principle in congress to regulating this 
local evil. A construction that would vest this power exclusively there, 
would be contrary to the general design of our government ; which is to 
intrust the care of local interests to local authorities ; and only to congress, 
when necessary to the national welfare.

We trust that this court will not make a decision that, by absorbing so 
large a portion of state legislation in a power to regulate commerce, deemed 
exclusive by inference, will tend to weaken the authority of this court, ami 
shake the stability of the government; but that, according to the design ol 
the constitution, in conformity with its history, and in accordance with its 
own decisions and principles of interpretation, that it will decide that the 
states had power to pass such laws until 1808, without control ; and after 
1808, they had a concurrent power, subject to the control of congress ; and 
that, until conflicting with federal laws, the law is valid and in force.

Quarantine Laws. Maine, Act 10th March 1821 ; New Hampshire, 3d 
February 1789 ; Massachusetts, Rev. Stat. 1834, 20th June 1799 ; Rhode 
Island, June 22d, 1797, and Rev. Stat. 1822; Connecticut, Rev. Stat. 1835; 
New York, 14th April 1820 ; New Jersey, 3d February 1812; Pennsyl-
vania, 29th January 1818, and 2d April 1821 ; Delaware, 24th January I «9 . 
and 1800; Maryland, November 1793; Virginia, 26th December 1792; No ■ '
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Carolina, Acts 1794, 1802 and 1817 ; South Carolina, 19th December 1795, 
21st July 1800, and December 1809; Georgia, 23d December 1833 ; Louisi-
ana, 19th February 1825; Alabama, 21st December 1823.

Passenger Laws. Maine, 24th February 1821, and 28th February 1835; 
New Hampshire, 18th June 1807, 15th February 1791, 14th June 1820; 
Massachusetts,-February 1794, and Rev. Stat. 1834 ; Rhode Island, Revised 
Laws, 1822 ; Connecticut, October’ 1788, and Rev. Laws, 1835 ; New York, 
11th February 1824 ; New Jersey, 28th January 1797, 10th February 1810; 
Pennsylvania, 29th January 1818, 1st February 1818; Delaware, 24th 
January 1797, 12th February 1829 ; Maryland, November 1809, 22d March 
1833, and 17th February 1835 ; Virginia, 13th November 1788, *26th  „
December 1792, and 11th March 1833 ; North Carolina, 1792, 1832, l ° 
1825 and 1830 ; South Carolina, 1788, and 19th December 1835 ; Louisiana, 
16th March 1818, and 26th March 1835.

Pilot Laws. Maine, 24th February, and 10th March 1821 ; New Hamp-
shire, 18th June 1805 ; Massachusetts, Rev. Stat. 1834 ; Pennsylvania, 2d 
April 1804, 20th March 1811, and 29th March 1803 ; Delaware, February 
5th, 1819, and 31st January 1825 ; Maryland, November 1803, 1818, and 
24th February 1824 ; Virginia, 10th February 1819, 26th February 1821, 27th 
January 1825 ; North Carolina, 1790, 1797, 1805, 1812, 1823 and 1831; South 
Carolina, 17th August 1807, July 31st, 1815; Georgia, 23d December 1835, 
23d December 1830 ; Alabama, 23d December 1823, and 13th January 
1828 ; Louisiana, 31st March 1805; 7th June 1806, and 1st March 1826.

Wreck Laws. Maine, 27th February 1821 ; Massachusetts, Rev. Stat. 
1824; Connecticut, Rev. Laws, 1835, tit. 117 ; New York, 1 Rev. Stat. 690; 
New Jersey, Rev. Laws 716, and 7th March 1836 ; Delaware, 2d February 
1786 ; Maryland, November 1799, and 3d January 1807 ; Virginia, 7th 
February 1819; North Carolina, Hayw. Dig. 668, and 1831 ; South Caro-
lina, 1783.

Laws relating to Colored Passengers and Seamen. Delaware, 19th 
January 1826, and 7th February 1827 ; Maryland, November 1796, and 
November 1809 ; Virginia, 1 Rev. Laws, 428, 432, 443, 444, Act 24th 
February 1827, and 11th March 1834 ; North Carolina, Acts 1791, 1788, 
November 1819, 1825, 1826, 1830 and 1832; South Carolina, 18th Decem-
ber 1817,19th December 1835; Georgia, 26th December 1817, 23d December 
1833, and 26th March 1835 ; Louisiana, 26th March 1835.

Destroying Vessels. Maine, 27th February 1821 ; Massachusetts Rev. 
Stat. 1834, p. 725; Connecticut, Rev. Laws, 1835 ; New York, 2 Rev. Stat. 
667 ; Maryland, November 1809 ; Delaware, 1782.

Harbor Regulations. Maine, 2d March 1821, 12th February 1828, and 
Uth March 1835 ; Connecticut, Rev. Laws, 1835, tit. 73 ; New Hamp-
shire, 18th February 1703 ; Maryland, November 1807, 25th January 1806, 
tnd 13th March 1834 ; Pennsylvania, 29th March 1803 ; Virginia, 3d March 
1821, 17th January 1829, and 7th April 1831 ; North Carolina, Rev. Laws, 
ch. 194; Louisiana, 17th February 1831 ; Alabama, 20th December 1825, 
21st January 1832.

* White, for the defendant, stated the case to be of great general r*116 
importance, not only as it affects the commerce of the city of New 
York, but as it affects the laws of the United States, and the treaties entered
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into with foreign commercial nations. If the evils which the law of New 
York is intended to remedy or prevent, exist, or may occur, congress may- 
pass a law to provide a remedy, as this legislation by the state of New York 
is not authorized by the constitution, and is void. It is in direct opposition 
to the power which is given by the constitution to congress to regulate com-
merce ; and is in actual collision with that power as it has- been exercised 
by congress. The law is not a law which prevents the admission of felons 
and passengers into New York, but which affects the navigation of all 
countries, as connected by their commerce with this country; and conflicts 
with the express stipulations of treaties for the regulation of that commerce. 
It introduces new arrangements, requires other forms, establishes additional 
penalties, and prohibits many things which are not so regulated by these 
treaties. This court will look at the consequences to follow from such a 
law; and by so doing, they will see how extensive must be its effects. The 
powers of the states to establish harbor laws, and to preserve the navigation 
of rivers, by preventing obstructions in them, are not denied ; but these 
powers are of an entirely different character from the provisions of the law 
under consideration. The law regulates the whole passenger commerce of 
the port of New York; it imposes duties, requires stipulations, and creates 
liabilities which do not exist in the acts of congress relative to passengers, 
and enjoins duties on aliens which are not required by these laws. Congress 
having made all the provisions relative to passengers, which, haying the 
power to regulate commerce, has been thought necessary by it; the require-
ments of the law of New York are in direct conflict with, and repugnant to, 
these provisions ; and should, therefore, be declared void.

A reference to the law of New York will show the number and extent 
of the duties imposed on masters of ships and their owners by this law, 
beyond the demands of the law of the United States. The master must 
make a report of the passengers who were on board his vessel, during any 
part of the voyage ; he must give a bond, with surety, to prevent their 
* being chargeable to the city of New York ; *he must remove any of

7J the passengers who may become chargeable; and penalties are 
imposed, and the forfeiture of the vessel is to be made by proceedings of 
an admiralty character, before a court of New York, if any neglect or vio-
lation of these duties shall occur. Do not these interfere and conflict with 
the powers given to congress to regulate commerce ? Are they not in con-
flict with the passenger laws of the United States ?

Two cases have been decided in this court which settle and determine 
all the questions which can arise in the case now presented. Before the 
case of Gibbons v. Ogden, it had not been fully ascertained, what was 
the constitutional interpretation of that part of the instrument which gives 
to congress the power “ to regulate commerce ;” but this court, in that case, 
gave to it a full and a most satisfactory interpretation. The regulation of 
commerce by congress is, since that case was decided, well understood ; and 
the only question which can be properly presented to the court now, is 
whether the principles of that case apply to this. The case will be found in 
9 Wheaton, and the principles referred to are in pages 189, 197, of the 
report. Commerce is not merely buying and selling, and the exchanges of 
commodities. It is navigation, and the intercourse between nations. As it 
includes navigation, so it includes all the uses and purposes of it, as well
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the transportation of passengers and persons, as of goods, and everything 
connected with them, and with each of them. Such also is the definition 
of commerce in the case of Hr own n . State of Maryland, 12 Wheat. 445, 
447.

The examination of the statute of New York, which has already been 
submitted, fully establishes the position that the whole of its provisions are 
commercial regulations. Its application is to all passengers ; and it oper-
ates on the business of navigation, and the uses of shipping, as they are 
employed in one of the most profitable and important of its purposes. 
Sanitary regulations, quarantine laws which affect passengers, are, in Eng-
land, made by acts of parliament, and are not police regulations; and even 
if such are, in part, the purposes of the act of the legislature of New York, 
they have gone far beyond those objects, and have embraced requirements 
which could not be constitutionally touched.

One of the great and prominent inducements to form the constitution, 
was the necessity, universally felt and acknowledged, to establish r4i 
*uniform commercial regulations. The importance of this was seen 
by all; and hence, the surrender of the power to regulate commerce, by the 
states to the general government. The first movement of the purpose to 
establish the present government, was by Mr. Madison, under the influence 
of the importance of a uniform commercial system ; and from this arose the 
appointment of the convention, which adopted the present constitution. 
The main object of this government will be at an end, if the states can 
exercise the power which is claimed by New York under this law. As the 
government of the United States, in its relations with foreign powers, might 
be affected by state legislations on matters connected with commerce, it 
became, essential, that everything which affected commercial intercourse 
should be exclusively given to the government of the United States. By 
this means, the relations of the government with foreign nations could be 
preserved ; and the stipulations for equal privileges, of the citizens of 
foreign nations connected with the United States by commercial treaties, 
cannot be disturbed : without this, all would have been confusion.

Jones, for the defendant, considered this case as relieved from all diffi-
culties as to the application of the provisions of the constitution of the United 
States to it. With the decision of this court in the case of (ribbons v. Og-
den before them, it would be seen, that the law of New York is a regulation 
of commerce, and is necessarily invalid. The provisions of the law inter-
fere with a very important part of the commercial operations of the coun 
try ; it affects the employment of the ships and vessels of other states, besides 
those of New York : it goes across the ocean, and interferes there with the 
operations of packet ships, prescribing the description of persons who may 
be brought on board of them ; and subjecting the masters and owners of 
the vessels to duties and liabilities, which do not exist under the laws 
of the United States, and cannot, therefore, be imposed by a state law.

There may be police regulations, which are not commercial; other regu« 
ations may be both those of police and of commerce. While the police of 
t e cities and states of the Union is entirely within the power of the states ; 
it does not follow as a consequence, that where commerce is interfered with 

y the rules of police, they are constitutional. Many regulations may be
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applied in the commercial cities to business matters, connected with com- 
merce, which are not Commercial; and the argument in favor of

-* such regulations as those of the law of New York, derived from this 
state of things, is erroneous, as it confounded the thing with the use of it. 
The building of ships, the preservation of harbors, of wharves, the keeping 
open of rivers, may all be subjected to state laws. These are but the instru-
ments of commerce, and not commerce itself. But if a state, by its laws, 
shall impose regulations connected with the uses of these things, which inter-
fere with the operations of commerce, the constitutional power of congress 
is usurped, and the interference is void.

Let the array of state laws and state regulations, which has been pre-
sented by the counsel for the plaintiffs, be examined by these principles, and 
they will be found constitutional or void, as the examination will result. 
The number of these laws will not protect them, if they are obnoxious to the 
constitutional power of congress. They will all be in pari delicto, if they 
so interfere. No precedent will sanction unconstitutional laws. The argu-
ment, that a similar law of every state conflicts with the constitution, only 
shows the extent of the mischief, and the greater necessity for its cure.

It has been said by the counsel for the plaintiff, that the constitution of 
the United States, and the highest authority acting under it, has conceded 
the power exercised by New York to the states ; and the ninth section of the 
constitution is referred to, which prohibits congress from interfering with 
the intercourse between the states for a period. It is known, that this pro-
vision had a special application to particular persons. But taking its provis-
ion in its general sense, it would appear, that without it, the power existed ; 
and the provision was only to suspend the action of congress on the subject, 
the right of which was vested in that body. It was under the powers 
to regulate commerce, that the slave-trade was regulated ; but the claim to 
interfere with that trade was not derived from the provision which related 
to migration and importation between states.

But it is said, that if this provision gives congress the power of interfer-
ence, it also gives it or admits its existence in the states. This is not con-
sidered a correct deduction. If a state law prohibiting migration or impor-
tation, shall be brought in question ; the point will arise, as to the power of 
the state to legislate upon it. The provision of the constitution is, that for 
a certain time, congress shall not prohibit the admission of those persons the 
the states may admit. The exception does not destroy the power, but sus- 
*1201 Pen<^s it- It i8 *granted, and could have been executed instantly,

J but for the limitation ; and when that expired, it came into active 
existence. It was, from that time, as full as if it had never been interfered 
with.

The argument which is presented on the resolution of congress, after 
the adoption of the constitution, and before it went into operation, which 
recommended the states to pass laws prohibiting the admission of felons, 
asserts that the states may prevent the admission of all persons, unless 
under onerous conditions. But no such inference is justifiable. The law of 
New York is a prohibition of emigration; and if carried into full effect, 
will entirely prevent the entrance of all persons from abroad, into the city 
of New York, the great throat of emigration. It applies to all passengers
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coming to New York; and operates on every ship or vessel taking pas-
sengers for New York, in any foreign country.

It is .attempted to draw a distinction between this case, and the cases 
which exist by the great powers to regulate commerce under the constitu-
tion. This is said to be but an incident to those powers, and not important, 
or necessarily interfering with them ; and therefore, within state legislation. 
But if this is an incident only, and may be taken away from the general 
government, the whole power to regulate emigration may be taken away ; 
the whole passenger trade of the United States may be cut off; and 
thus one of the principal powers of the general government will be 
destroyed.

We have shown enactments by the national legislature, under the 
constitution relative to passengers, and thus congress have come in 
and occupied the ground. The right no longer rests upon the abstract 
question, whether it may be exercised. It has been used, and it is exclusive, 
from its very nature. If it be said, that provisions applicable to all cases 
have not been made ; it may be said, with perfect safety, that they have 
not been thought necessary or proper. Their not having been made, is 
evidence, that congress did not deem them requisite. They are judges of 
the mode in which the power shall be used. The subject having been once 
within their view, it must be considered, that they have done with it as 
they considered it required ; as in the case of a bankrupt law. By establish-
ing a uniform system of bankruptcy, the whole power to legislate on the 
subject was occupied ; and a state could not come in and legislate on 
matters which were not referred to, or provided for, in the legislation of con-
gress, on the ground, that having been omitted, they could be so regulated. 
The wisdom of the legislature of the general *government is to beo o o r*i2i
regarded as having looked over the whole of the subject, and to have L 
done all that ought to be done.

There is a direct conflict between the laws of the United States and 
the law of New York; for everything is in conflict with these laws on the 
subject of passengers, which adds to the regulations established by them. 
So also, the law of New York conflicts with treaties ; for they impose upon 
the citizens and subjects of countries, united to us by treaties, restrictions 
not known to be general laws, and not contemplated as applicable to them. 
In fact, if such a law as this before the court may be passed by a state, a 
total prohibition of the entrance of a foreigner into the United States may 
be enacted by the legislature of the state ; and then a treaty, containing 
assurances of ingress and protection to the citizens or subjects of a foreign 
state would cease to be the supreme law of the land.

It is denied, that congress, under the confederation, had the power to 
give to the states authority to pass laws relative to the admission of persons 
into their territorial limits. This would allow to that body authority to 
legislate over the constitution then coming into existence, and to supersede 
its provisions. The resolution was passed in the expiring hour of that body ; 
and although many of those who formed the constitution were members of 
the confederate congress, that fact does not authorize the deduction, that, 
by adopting the resolution, they meant to give a construction to the constitu-
tional provision with which it interfered. It was intended to operate on a 
present evil, and not to be a permanent law.
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Ogden, for the plaintiff.—The defendant, in this case, states himself to 
be an alien, but does not state in' his application to remove the cause from 
the superior court of the city of New York into the circuit court, from what 
country he came into the United States ; but it is a fact worthy of notice, 
that, although a stranger among us, he has undertaken to teach us constitu-
tional law. He assumes to set aside a law of New York, and to break down 
a policy which has existed for nearly thirty years, without, until now, a 
claim to object to its provisions or its purposes. The first act which con-
tained provisions relative to passengers was called “ an act for the relief 
and settlement of the poor.” The act before the court is the same with that 
law, in purpose, and in many of its provisions.
* _ *The question is, whether’ the legislature of New York, by an act

J in force for the long period stated, have violated the constitution of 
the United States ; and the act under consideration, therefore, is a nullity, 
having been passed in contravention of the constitution. The simple state-
ment of the question is sufficient to show its importance.

It is the high prerogative of this court to examine the laws of the differ-
ent states, and of congress, and the constitution of the United States. To 
do this, is the duty imposed upon the court by the constitution, confided 
to it by the people ; and from the discharge and performance of which it will 
not shrink. The power to pronounce a law of a state legislature null and 
void, as being against the provisions of the constitution of the United States, 
is not only a great and important one ; but, because it is so, it should be 
exercised with great care and caution. To suffer state legislatures to dis-
regard the constitution of the Union, which all their members are sworn to 
support, would soon leave the constitution a dead letter, destroy its efficiency, 
and put an end to every hope of benefit to be derived from it. On the 
other hand, to take from the legislatures of the different states the powers 
legitimately vested in them, by a forced construction of the constitution, 
would be equally fatal to it; by exciting state pride and feelings against 
it; and thus driving it from that place in the good opinion, feelings and 
affections of the people, without which it cannot long exist. It is respect-
fully submitted, that the power to declare a state law void, which unques-
tionably exists in this court, should never be exercised in a doubtful case. 
It is an extremely delicate power; and should only be called into action, in 
cases so free from doubt, as to secure at once the acquiescence of state author-
ities and of the public. This case has been already before the court, and 
was argued at a former term. It is now under consideration a second time, 
the court having been divided in opinion after the first argument. This is 
evidence that the question involved in it is a doubtful one ; and serves to 
afford, at least, a plausible ground of argument against any judgment being 
given agaipst the validity of the state law.

Mr. Ogden stated, that he did not belong to that school of politicians, or 
lawyers, who are in favor of giving to the constitution of the United States 
a construction restricted to its words. All his reflections, and all his habits 
of thinking had induced him to give a more liberal interpretation and applica- 
. .. tion to that instrument: *nreservation of the constitution, in its true
*1231 ... . ’ r ' • r\'1J spirit, is essential to the prosperity and freedom of this country, Give 
to it all its fair, proper and essential powers, and the hope may be safely 
entertained, that it will daily acquire more strength, and that it will extend,
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and continue to increase its benign influence over our people, as they increase 
in numbers, and as our country advances in wealth, in arts, and in all that 
is calculated to enlarge minds and augment the happiness of our citizens. 
On this occasion, it is not, therefore, proposed to advocate a restricted, lim 
ited and narrow construction of the constitution. But while this is prop-
erly and necessarily to be avoided, it is not to be stretched beyond its proper 
limits ; or, like everything else, it will break and be destroyed.

It must always be borne in mind, when discussing and considering a 
question arising under the constitution, that it was not formed by a people 
who were without any government; but by the people of several independent 
states, all of whom had, in their respective territories, well-organized gov-
ernments in full operation. These states, independent in themselves, had 
entered into certain articles of confederation ; under which they had formed 
a union, for the purposes of contending for, and maintaining, their independ-
ence. When that was obtained, the articles by which they were bound 
together were found to be totally inadequate for their continued government 
as a nation. This was the reason why the present constitution was adopted 
by the people ; as is, briefly, but strongly and clearly, declared in the pre-
amble to the instrument. It may be proper to remark, and the influence of 
this fact in this case will be seen hereafter, that the articles of confedera-
tion were not made between the people of several states, but by the state 
governments ; but the constitution was made, emphatically, by the people 
of the United States, and adopted by them in convention. The state gov-
ernments could form no such constitution ; they had no powers to do so, 
delegated or intrusted to them. The people are the sources of this power, 
both of the state and general governments ; and after forming the constitu-
tion, they declared “this constitution and the laws of the United States 
which shall be made in pursuance thereof, and all treaties, &c., shall be the 
supreme law of the land.” The constitution, then, so far as it extends, is, 
by the declared will of the people, supreme ; and is so to be considered in all 
courts, and by all persons in the United States.

Before the constitution was formed and established, all the powers 
*of government had been granted by the people, and vested by them, 
in their several state governments. By the constitution of the Union, •- 
the people granted to the government of the United States certain powers, 
for certa|n purposes and objects ; and so far as these were so granted, and 
the states excluded from them, they were taken from the state governments, 
by those who gave these governments their existence ; and by those who 
had a right and power to give and take away. That the constitution was a 
grant of powers by the people of the United States, is not only supported 
by the whole tenor of the constitution, but is so declared in express words. 
In the first article, it is said, “ all legislative powers herein granted shall be 
vested in congress,” &c. Whenever, therefore, a question occurs as to the 
constitutional powers of the general government, we must examine whether 
it be within the powers granted, or which are necessary to carry into effect 
the powers granted. But the powers of the general government are not 
now in question ; the question is, whether the power exercised by the legis-
lature of New York in passing the law now under consideration is pro-
hibited ; or rather whether it was taken away from the legislature, by the 
constitution. If both the state and the general government had been
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formed at the same time, the question would have been different. It would 
then have been, what powers were given to each?

In some enumerated cases, all powers are taken away. The power “to 
coin money,” “ to issue bills of credit,” “ to pass tender laws.” In another 
class of cases, the state legislatures cannot act without the consent of con-
gress. The states may not lay duties, except they are necessary for their 
inspection laws, unless congress affirms their laws imposing them. In this 
class of cases, the states may legislate with the consent of congress, and 
their acts will then have validity. Cases also exist, in which the power of 
states is taken away by necessary implication. This class includes cases 
only where the exercise of state legislation upon the subject is wholly incon-
sistent with the powers vested in the government ; and where the two 
powers must necessarily conflict with each other. Now, if the law of the 
state of New York be unconstitutional, it is not because it is one of those 
cases in which all state legislation is expressly prohibited by the constitution 
for it is not enumerated among the express prohibitions ; nor because the 
consent of congress has not been obtained to the law, for it is not of the 

.. description of *such cases ; it can only be invalid, because the power 
to pass it is taken away by necessary implication.

Is the law repugnant to the powers vested in the general government? 
Admit it to be a regulation of commerce, is it, therefore, void ? Power is 
given to congress to regulate commerce, but there is nothing in the consti-
tution which compels congress to do so ; and it might have been left to the 
action of the states. Before the constitution was formed, the states had 
commercial regulations ; and if the power given to congress was exclusive, 
all these laws were repealed and void, when the constitution came into 
operation. This could not be, and it was not so understood by any state in 
the Union ; every state has acted under a different interpretation of the 
constitution.

What would have been the situation of the commerce of the country, if, 
on the adoption of the constitution, the whole of the commercial regulations 
of the several states had become invalid? Until congress should legislate, 
all would have been confusion ; and if the legislation had been incomplete, 
the evils of such imperfection would remain. No state laws, however long 
in force and necessary, could have been invoked to supply the deficiencies. 
But if the state laws are left in force, until some act of congress should 
come in conflict with them, when they must yield ; every principle of neces-
sity or justice seems to be preserved.

The case of Sturges n . Crowinshield, which came before this court, 
decided, that a state insolvent law was invalid, because it impaired the obli-
gation of a contract, and came, therefore, within the provision of the con-
stitution which has taken the power from the states to pass such laws. In 
the case of (ribbons v. Ogden, it appeared, that a law of New York had given 
to Livingston and Fulton the exclusive right to navigate the waters of New 
York, by steamboats. The navigation of these rivers was a part of the 
commerce of the United States, a part of the coasting-trade which was open 
to all the citizens of the United States, in relation to which congress had 
exercised the powers granted to them by the constitution. They had made 
it necessary for all coasting vessels to take out licenses, which entitled them 
to navigate these waters ; and the law of the state came directly in conflict
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with the act of congress, and with the licenses under it, and was, therefore, 
invalid. The case of Brown n . State of Maryland, in 12 Wheat., and all 
the cases which have been cited, if examined, will show that none of 
*the laws were declared invalid, because they were regulations of L 
commerce, but because they came in conflict with rights derived under acts 
of congress which are declared to be the supreme law of the land.

It is no answer to this argument to say, that congress have legislated on 
the subject of the regulation of commerce, and has, therefore, exercised the 
powers vested in them by the constitution, to the exclusion of the states. 
Unless congress have legislated on the particular branch of the subject; 
unless they have so legislated, as that their law, and the law of New York, 
before the court, are in collision with each other, no necessary implication 
requires, that the state power should be considered as taken away. In sev-
eral cases, when powers are given to congress, because the public interest 
requires there should be a general legislation on the subject, this court has 
declared that the state power to legislate on it, has not been taken away, 
until congress actually exercises the power granted to them. This is the case 
in bankruptcy, and in the laws relative to naturalization. As to the first, 
cited 10 Wheat. 196; as to naturalization, Collet v. Collet, 2 Dall. 294.

By the constitution, congress have power to regulate commerce with 
foreign nations, and with the Indian tribes. At the time the constitution 
was adopted, in many of the states, there were large bodies of Indians. In 
New York, the whole of the now populous western part of the state was 
occupied by Indians. Congress did not legislate on the subject of commerce 
with the Indians, until many years after the power was granted to it. 
During the whole of this period, was not the trade with the Indians left to 
the regulation of the states ? If the power of con’gress as to general com-
merce was exclusive, was it not equally so, as to the trade with the Indians?

It may be shown, that congress have recognised the powers of the states 
relative to this subject, and the exercise of it. A power to regulate com-
merce must necessarily include the means and manner of carrying it on. 
The power to regulate pilots is, therefore, given to congress ; but it has not 
been considered as exclusive. The states have regulated pilots, and have 
adopted different systems for their government, and to induce or compel 
the performance of the duties they assume. The state regulations have 
been recognised by congress, in the “ act regulating light-houses,” passed 
August 1789. (1 U. S. Stat. 54, § 4.)

As to the proposition that a law of a state is valid, when congress 
*recognises it, and that it has its validity from this recognition ; it 
is denied, that congress have the power to make laws in any other L “ ‘ 
form but by express legislation. A law which is unconstitutional, is not 
changed in its character by the recognition of congress. So, too, the admis-
sion that state laws are good, until congress legislate on the same subject-
matter, is an admission that the power of congress over the subject is not 
exclusive. Quarantine laws are commercial in their nature, and they are 
the regulations of the states. They have been recognised by an act of con-
gress. (1 U. S. Stat. 619.) These laws declare how, where and when, goods 
imported under the authority of the laws and treaties of the United States, 
may be landed ; and thus they materially interfere with, and affect commer-
cial and shipping transactions. If, to a certain extent, the passenger act of
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New York is a commercial regulation ; in order to invalidate it, its conflict 
with the law of the United States on the subject must be shown. There is 
no incompatibility between them. All the provisions of the laws of the 
United States are left in full force, and the New York law superadds other 
regulations, deemed necessary for the prevention of the introduction of 
paupers, and to prevent the city being charged with the support of the out 
cast population of foreign nations.

But if the court shall be of opinion, that the power of congress to regu-
late commerce is exclusive, and that it is taken from the states by the con-
stitution ; the question is presented, is this act of New York a regulation 
of commerce? It is denied to be such. In the case of Brown n . State of 
Maryland, 12 Wheat. 441, Mr. Chief Justice Mars hal l , to whose every 
word upon constitutional questions great attention is most justly due, and 
from whose expositions of the constitution, every one who reads them will 
derive instruction, says :—“ In our complex system, the object of the powers 
conferred on the government of the Union, and the nature of the often con-
flicting powers which remain in the states, must always be taken into view, 
and may aid in expounding the words in any particular clause.” It is 
admitted, in this opinion, that there are powers which remain in the states, 
which must often conflict with the powers of congress ; and in these cases, 
we must always refer to, and take into view the object of the powers con-
ferred on the general government of the Union. Now, without entering 
into an examination of any of the powers vested in congress, it is undoubt- 
*1281 true, that the object of *the people was to form a general national

J government, and to take from the states no powers not necessary for 
that object. Health laws, poor laws, laws respecting the landing and stor-
ing of gunpowder, are all necessary for the safety and security of the par-
ticular states, or of the inhabitants of those states ; and they are in nowise 
necessary or proper to be intrusted to the general government, and do not, 
therefore, come within the object for which it was established. They are not 
embraced within its words ; and are, therefore, not taken from, but neces-
sarily remain proper subjects of the state regulation ; although they may 
in some respects have an influence and bearing on the commerce of the 
country.

In the case of Gibbons v. Ogden, 9 Wheat. 203, the chief justice says : 
“ That inspection laws may have a remote and considerable influence on 
commerce, will not be denied ; butthat a power to regulate commerce is the 
source from which the right to pass them is derived, cannot be admitted. 
The object of inspection laws is, to improve the quality of articles produced 
by the labor of the country ; to tit them for exportation ; or, it may be, for 
domestic use. They act upon the subject, before it becomes an article of 
foreign commerce, or of commerce among the states, and prepare it for 
that purpose. They form a portion of that immense mass of legislation 
which embraces everything within the territory of a state, not surrendered 
to the general government; all which can be most advantageously exercised 
by the states themselves. Inspection laws, quarantine laws, health laws of 
every description, as well as laws for regulating the internal commerce of a 
state, and those which respect turnpike-roads, ferries, &c., are component 
parts.” And in the case of Brown v. State of Maryland, in 12 Wheaton, 
the same great constitutional expounder says, “ the power to direct the
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removal of gunpowder, is a branch of the police pbwer which unquestionably 
remains and ought to remain in the states.”

The power to regulate commerce is not that from which the right to pass 
the law is derived. It comes from a much higher source—from those great 
conservative rights which all governments have, and must have, and must 
maintain, and must preserve. The object of all well-regulated governments 
is, to promote the public good, and to secure the public safety ; and the 
powers of that legislation necessarily extends to all those objects ; and 
unless, therefore, in any particular case, the power is given to the general 
government, it necessarily still remains in the states. It is under these 
principles, *that the acts relative to police, which may operate on r*j29 
persons brought into a state, in the course of commercial operations, L 
and the laws relative to quarantine and gunpowder, are within the power of 
the states. They are not national in their character, and are not, therefore, 
essentially within national regulation. They are protected by the principles 
laid down in the cases referred to, by Mr. Chief Justice Mars hal l  ; when, 
in the complex system of our governments, they may come into conflict 
with the powers of the general legislation. What are poor laws but police 
regulations ? And are they not as essential to the security of all the inhabit-
ants of a city, as are health laws, and all laws of the same character ? The 
law in question, on its face, purports to be a poor law ; and all its provis-
ions relate to that subject. The power to pass poor laws involves in it the 
right to regulate the whole subject; and if the public, on principles of 
humanity and justice, are bound to provide for the poor, and can compel indi-
viduals to contribute to their support, may not the law prevent the influx of 
strangers who have no claims on the community into which they would come, 
and who are sent among us by those whose duty it was to provide.for and 
sustain them. In Brown v. State of Maryland, the court say, “Questions 
of power do not depend on the degree to which it may be exercised. If it 
may be exercised at all, it must be exercised at the will of those in whose 
hands it is placed. On this principle, if the right to pass poor laws exists 
in the state, the extent of it is to be decided by the legislatures of the 
states.”

It has been the policy of the general government, to encourage the emi-
gration of foreigners to this country. With the wisdom of that policy, we 
have nothing to do ; congress are the sole judges of it. They have the 
power to regulate the manner in which they shall be brought here, under 
the power to regulate commerce, and they have the sole power of holding 
out encouragement to them to come here, by a naturalization system. But 
when they once arrive in this country, they must submit to the poor laws 
of the state in which they land ; and with which congress have nothing to 
do. These laws have always regulated them ; and they take care, that 
after being brought into the country, they shall not become burdensome to 
it. The powers of congress apply to their transit from abroad ; they extend 
over the navigation employed for this purpose, and they go no further. No 
state can interfere with any such provisions ; but this does not restrict the 
authority of the state to interfere, for its own safety, after all 

objects of the legislation of congress are accomplished. If congress L 
may regulate passengers from one state to another, their power will extend 
to compel the states to permit paupers to pass from one state into another
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state. This, or any power to interfere with the regulations a state may 
adopt upon matters of this kind, will not, and never has been claimed.

A treaty between the United States and a foreign nation cannot annul a 
state law, rightfully and constitutionally enacted by a state, and in refer-
ence to matters within the power of her legislature. Treaties refer to com-
mercial intercourse and advantages ; and the law under the consideration of 
the court does not interfere with the provisions of any treaty.

The law of a state may require more than congress have thought neces-
sary ; but if the additional provisions impose duties which are required for 
police and internal safety, such as the laws relative to paupers and gun-
powder, and they do not interfere with nor interrupt the action of the laws 
of the United States, they are not exceptionable.

Barb our , Justice, delivered the opinion of the court.—This case comes 
before this court upon a certificate of division of the circuit court of the 
United States for the southern district of New York. It was an action of 
debt, brought in that court, by the plaintiff, to recover of the defendant, as 
consignee of the ship called the Emily, the amount of certain penalties 
imposed by a statute of New York, passed February 11th, 1824, entitled, 
“ an act concerning passengers in vessels coming to the port of New York.” 
The statute, amongst other things, enacts, that every master or commander 
of any ship or other vessel, arriving at the port of New York, from any 
country out of the United States, or from any other of the United States 
than the state of New York, shall, within twenty-four hours after the arrival 
of such ship or vessel in the said port, make a report in writing, on oath or 
affirmation, to the mayor of the city of New York, or, in case of his sick-
ness or absence, to the recorder of the said city, of the name, place of birth, 
and last legal settlement, age and occupation, of every person who shall have 
been brought as a passenger in such ship or vessel, on her last voyage from 
* , any country out of the United States into the *port of New York or

. J any of the United States, and from any of the United States other 
than the state of New York, to the city of New York, and of all passengers 
who shall have landed, or been suffered or permitted to land, from such ship 
or vessel, at any place, during such her last voyage, or have been put on 
board, or suffered or permitted to go on board, of any other ship or vessel, 
with the intention of proceeding to the said city, under the penalty on such 
master or commander, and the owner or owners, consignee or consignees of 
such ship or vessel, severally and respectively, of $75 for every person neg-
lected to be reported as aforesaid, and for every person whose name, place 
of birth, and last legal settlement, age and occupation, or either or any of 
such particulars, shall be falsely reported as aforesaid ; to be sued for and 
recovered as therein provided.

The declaration alleges, that the defendant was consignee of the ship 
Emily, of which a certain William Thompson was master ; and that in the 
month of August 1829, said Thompson, being master of such ship, did arrive 
with the same in the port of New York, from a country out of the United 
States, and that one hundred passengers were brought in said ship, on her 
then last voyage, from a country out of the United States, into the port of 
New York; and that the said master did not make the report required by 
the statute, as before recited. The defendant demurred to the declaration.
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'ihe plaintiff joined in the demurrer, and the following point, on a division 
of the court, was thereupon certified to this court, viz : “ That the act of 
the legislature of New’ York, mentioned in the plaintiff’s declaration, assumes 
to regulate trade and commerce between the port of New York and foreign 
ports, and is unconstitutional and void.”

It is contended by the counsel for the defendant, that the act in question 
is a regulation of commerce ; that the power to regulate commerce is, by the 
constitution of the United States, granted to congress ; that this power is 
exclusive, and that consequently, the act is a violation of the constitution of 
the United States.

On the part of the plaintiff, it is argued, that an affirmative grant of 
power previously existing in the states to congress, is not exclusive ; except, 
1st, where it is so expressly declared in terms, by the clause giving the 
power; or 2d, where a similar power is prohibited to the states ; or 3d, where 
the power in the states would be *repugnant to, and incompatible 
with, a similar power in congress ; that this power falls within neither L 
of these predicaments ; that it is not, in terms, declared to be exclusive ; that 
it is not prohibited to the states ; and that it is not repugnant to, nor incom-
patible with, a similar power in congress ; and that having pre-existed in the 
states, they, therefore, have a concurrent power in relation to the subject ; 
and that the act in question would be valid, even if it were a regulation of 
commerce, it not contravening any regulation made by congress. But they 
deny that it is a regulation of commerce; on the contrary, they assert, that 
it is a mere regulation of internal police, a powrer over which is not granted 
to congress ; and which, therefore, as well upon the true construction of the 
constitution, as by force of the tenth amendment to that instrument, is re-
served to, and resides in, the several states.

We shall not enter into any examination of the question, whether the 
power to regulate commerce, be or be not exclusive of the states, because 
the opinion which we have formed renders it unnecessary : in other words, we 
are of opinion, that the act is not a regulation of commerce, but of police ; 
and that being thus considered, it was passed in the exercise of a power 
which rightfully belonged to the states.

That the state of New York possessed power to pass this law, before the 
adoption of the constitution of the United States, might probably be taken 
as a truism, without the necessity of proof. But as it may tend to present 
it m a clearer point of view, we will quote a few passages from a standard 
writer upon public law, showing the origin and character of this power. 
Vattel, book 2, ch. 7, § 94.—“ The sovereign may forbid the entrance of his 
territory, either to foreigners in general, or in particular cases, or to certain 
persons, or for certain particular purposes, according as he may think it 
advantageous to the state.” Ibid. ch. 8, § 100.—“Since the lord of the ter-
ritory may, whenever he thinks proper, forbid its being entered, he has, no 
doubt, a power to annex what conditions he pleases, to the permission to 
enter.” The power then of New York to pass this law having undeniably 
existed at the formation of the constitution, the simple inquiry is, whether 
by that instrument is was taken from the states, and granted to congress ; 
• or if it were not, it yet remains with them.

If, as we think, it be a regulation, not of commerce, but police ; r*1M 
then it is not taken from the states. To decide this, let us examine
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its purpose, the end to be attained, and the means of its attainment. It is 
apparent, from the whole scope of the law, that the object of the legislature 
was, to prevent New York from being burdened by an influx of persons 
brought thither in ships, either from foreign countries, or from any other 
of the states ; and for that purpose, a report was required of the names, 
places of birth, &c., of all passengers, that the necessary steps might be 
taken by the city authorities, to prevent them from becoming chargeable as 
paupers. Now, we hold, that both the end and the means here used, are 
within the competency of the states, since a portion of their powers were 
surrendered to the federal government. Let us see, what powers are left 
with the states. The Federalist, No 45, speaking of this subject, says, the 
powers reserved to the several states, all extend to all the objects, which in 
the ordinary course of affairs, concern the lives, liberties and properties of 
the people ; and the internal order, improvement and prosperity of the 
state. And this court, in the case of Gibbons v. Ogden, 9 Wheat. 203, 
which will hereafter be more particularly noticed, in speaking of the 
inspection laws of the states, say, they form a portion of that immense 
mass of legislation which embraces everything within the territory of a 
state, not surrendered to the general government, all which can be most 
advantageously exercised by the states themselves. Inspection laws, quar-
antine laws, health laws of every description, as well as laws for regulating 
the internal commerce of a state, and those which respect turnpike-roads, 
ferries, &c., are component parts of this mass.

Now, if the act in question be tried by reference to the delineation of 
power laid down in the preceding quotations, it seems to us, that we are 
necessarily brought to the conclusion, that it falls within its limits. There 
is no aspect in which it can be viewed, in which it transcends them. If we 
look at the place of its operation, we find it to be within the territory, and 
therefore, within the jurisdiction of New York. If we look at the person 
on whom it operates, he is found within the same territory and jurisdiction. 
If we look at the persons for whose benefit it was passed, they are the 
people of New York, for whose protection and welfare the legislature of 
that state are authorized and in duty bound to provide. If we turn our 
attention to the purpose to be attained, it is to secure that very protection, 
* an^ Provide for that very welfare. If *we examine the means by

J which these ends are proposed to be accomplished, they bear a just, 
natural and appropriate relation to those ends.

But we are told, that it violates the constitution of the United States, and 
to prove this, we have been referred to two cases in this court ; the first, 
that of Gibbons n . Ogden, 9 Wheat. 1, and the other that of Brown n . 
State of Maryland, 12 Ibid. 419. The point decided in the first of these 
cases is, that the acts of the legislature of New York, granting to certain 
individuals the exclusive navigation of all the waters within the jurisdic-
tion of that state, with boats moved by steam, for a term of years, are 
repugnant to the clause of the constitution of the United States which 
authorizes congress to regulate commerce, so far as the said acts prohibit 
vessels, licensed according to the laws of the United States for carrying on 
the coasting trade, from navigating said waters by means of steam. In 
coming to that conclusion, this court, in its reasoning, laid down several 
propositions ; such as, that the power over commerce included navigation ;
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that it extended to the navigable waters of the states ; that it extended to 
navigation carried on by vessels exclusively employed in transporting pas-
sengers. Now all this reasoning was intended to prove that a steam-vessel 
licensed for the coasting trade, was lawfully licensed by virtue of an act 
of congress ; and that as the exclusive right to navigate the waters of New 
York, granted by the law of that state, if suffered to operate, would be in 
collision with the right of the vessel licensed under the act of congress to 
navigate the same waters ; and that as, when that collision occurred, the 
law of the states must yield to that of the United States, when lawfully 
enacted ; therefore, the act of the state of New York was in that case void.

The second case, to wit, that of Brown v. State of Maryland, 12 Wheat. 
419, decided that the act of the state of Maryland, requiring all importers 
of foreign goods by the bale or package, and other persons selling the same 
by wholesale, bale or package, &c., to take out a license for which they 
should pay fifty dollars, and in case of neglect or refusal to take out such 
license, subjecting them to certain forfeitures and penalties, was repugnant, 
first, to that provision of the constitution of the United States, which 
declares that “ no state shall, without the consent of congress, lay any 
impost or duty on imports or exports, except what may be absolutely neces-
sary for executing its inspection laws and secondly, *to that which pqg- 
declares that congress shall have power “ to regulate commerce with L 
foreign nations, among the several states, and with the Indian tribes.”

Now, it is apparent, from this short analysis of these two cases, that the 
question involved in this case is not the very point which was decided 
in either of those which have been referred to. Let us examine, whether, in 
the reasoning of the court, there is any principle laid down in either of them, 
which will go to prove that the section of the law of New York, on which this 
prosecution is founded, is a violation of the constitution of the United 
States. In Gibbons v. Ogden, the law of the state assumed to exercise 
authority over the navigable waters of the state; to do so, by granting a 
privilege to certain individuals, and by excluding all others from navigating 
them by vessels propelled by steam; and in the particular case, this law 
was brought to bear in its operation directly upon a vessel sailing under a 
coasting license from the United States. The court were of opinion, that 
as the power to regulate commerce embraced within its scope that of 
regulating navigation also ; as the power over navigation extended to all 
the navigable waters of the United States; as the waters on which Gib-
bons’s vessel was sailing were navigable ; and as his vessel was sailing under 
the authority of an act of congress ; the law of the state, which assumed, 
by its exclusive privilege granted to others, to deprive a vessel thus 
authorized of the right of navigating the same waters, was a violation of 
the constitution of the United States, because it directly conflicted with the 
power of congress to regulate commerce. Now, there is not, in this case, 
one of the circumstances which existed in that of Gibbons n . Ogden, which, 
in the opinion of the court, rendered it obnoxious to the charge of unconstitu-
tionality. On the contrary, the prominent facts of this case are in striking 
contrast with those which characterized that. In that case, the theatre on 
which the law operated was navigable water, over which the court say that 
the power to regulate commerce extended ; in this, it was the territory oi 
New York, over which that state possesses an acknowledged, an undis-

95



135 SUPREME COURT [Jan’y
New York v. Miln.

puted jurisdiction for every purpose of internal regulation; in that, the 
subject-matter on which it operated, was a vessel claiming the right of 
navigation ; a right which the court say is embraced in the power to regulate 

commerce; in this, the subjects on which it operates are *persons
J whose rights and whose duties are rightfully prescribed and controlled 

by the laws of the respective states within whose territorial limits they 
are found ; in that, say the court, the act of a state came into direct collision 
with an act of the United States ; in this, no such collision exists.

Nor is there the least likeness between the facts of this case, and those 
of Brown v. State of Maryland. The great grounds upon which the court 
put that case were : that sale is the object of all importation of goods ; that, 
therefore, the power to allow importation, implied the power to authorize 
the sale of the thing imported; that a penalty inflicted for selling an article 
in the character of importer, was in opposition to the act of congress, which 
authorized importation under the authority to regulate commerce ; that a 
power to tax an article in the hands of the importer, the instant it was 
landed, was the same in effect as a power to tax it whilst entering the port; 
that, consequently, the law of Maryland was obnoxious to the charge of 
unconstitutionality, on the ground of its violating the two provisions of the 
constitution ; the one giving to congress the power to regulate commerce, 
the other forbidding the states from taxing imports. In this case, it will 
be seen, that the discussion of the court had reference to the extent of 
the power given to congress to regulate commerce, and to the extent of the 
prohibition upon the states from imposing any duty upon imports. Now, 
it is difficult to perceive, what analogy there can be between a case where 
the right of the state was inquired into, in relation to a tax imposed upon 
the sale of imported goods, and one where, as in this case, the inquiry is as 
to its right over persons within its acknowledged jurisdiction ; the goods 
are the subject of commerce, the persons are not; the court did indeed 
extend the power to regulate commerce, so as to protect the goods imported 
from a state tax, after they were landed, and were yet in bulk ; but 
why ? Because they were the subjects of commerce ; and because, as the 
power to regulate commerce, under which the importation was made, 
implied a right to sell; that right was complete, without paying the state 
for a second right to sell, whilst the bales or packages were in their 
original form. But how can this apply to persons ? They are not the sub-
ject of commerce; and not being imported goods, cannot fall within a train 
of reasoning founded upon the construction of a power given to congress 
* to regulate *commerce, and the prohibition to the states from impos-

J ing a duty on imported goods.
Whilst, however, neither of the points decided in the cases thus refened 

to, is the same with that now under consideration ; and whilst the geneial 
scope of the reasoning of the court in each of them, applies to questions of 
a different nature ; there is a portion of that reasoning in each, which has a 
direct bearing upon the present subject, and which would justify measures 
on the part of states, not only approaching the line which separates regula-
tions of commerce from those of police, but even those which are almost 
identical with the former class, if adopted in the exercise of one of then 
acknowledged powers. In Gibbons v. Ogden, 9 Wheat. 204, the court saj, 
if a state, in passing laws on a subject acknowledged to be within its control
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and with a view to those subjects, shall adopt a measure of the same char-
acter with one which congress may adopt ; it does not derive its authority 
from the particular power which has been granted, but from some other 
which remains with the state, and may be executed by the same means. 
All experience shows, that the same measures, or measures scarcely dis-
tinguishable from each other, may flow from distinct powers ; but this does 
not prove that the powers are identical. Although the means used in their 
execution may sometimes approach each other, so nearly as to be con-
founded, there are other situations in which they are sufficiently distinct to 
establish their individuality. In page 209, the court say, since, however, in 
regulating their own purely internal affairs, whether of trading or of police, 
the states may sometimes enact laws,, the validity of which depends on 
their interfering with, and being contrary to, an act of congress passed in 
pursuance of the constitution ; they would inquire whether there was such 
collision in that case, and they came to the conclusion that there was.

From this it appears, that whilst a state is acting within the legitimate 
scope of its power, as to the end to be attained, it may use whatsoever 
means, being appropriate to that end, it may think fit; although they may 
be the same, or so nearly the same, as scarcely to be distinguishable from 
those adopted by congress, acting under a different power ; subject, only, 
say the court, to this limitation, that in the event of collision, the law of the 
state must yield to the law of congress. The court must be understood, of 
course, as meaning *that the law of congress is passed upon a subject r*]gg 
within the sphere of its power. Even, then, if the section of the act 
in question could be considered as partaking of the nature of a commercial 
regulation, the principle here laid down would save it from condemnation, if 
no such collision exist.

It has been contended at the bar, that there is that collision ; and in 
proof of it, we have been referred to the revenue act of 1799, and to the act 
of 1819, relating to passengers. The whole amount of the provision in rela-
tion to this subject, in the first of these acts, is to require in the manifest of 
a cargo of goods, a statement of the names of the passengers, with their 
baggage, specifying the number and description of packages belonging to 
each respectively ; now, it is apparent, as well from the language of this 
provision, as from the context, that the purpose was to prevent goods being 
imported without paying the duties required by law, under the pretext of 
being the baggage of passengers. The act of 1819 contains regulations 
obviously designed for the confort of the passengers themselves ; for this 
purpose, it prohibits the bring ng more than a certain number, proportioned 
to the tonnage of the vessel, and prescribes the kind and quality of provis-
ions, or sea-stores, and their quantity, in a certain proportion to the number 
of the passengers. Another section requires the master to report to the 
collector a list of all passengers, designating the age, sex, occupation, the 
country to which they belong, &c. ; which list is required to be delivered 
to the secretary of state, and which he is directed to lay before congress. 
The object of this clause, in all probability, was to enable the government 
of the United States, to form an accurate estimate of the increase of popula-
tion by emigration ; but whatsoever may have been its purpose, it is 
obvious, that these laws only affect, through the power over navigation, the 
passengers, whilst on their voyage, and until they shall have landed. After
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that, and when they have ceased to have any connection with the ship, and 
when, therefore, they have ceased to be passengers ; we are satisfied, that 
acts of congress, applying to them as such, and only professing to legislate 
in relation to them as such, have then performed their office, and can, with 
no propriety of language, be said to come into conflict with the law of a 
state, whose operation only begins when that of the laws of congress ends ; 
* whose operation is not even on the same subject,because, although *the

J person on whom it operates is the same, yet having ceased to be a 
passenger, he no longer stands in the only relation in which the laws of 
congress either professed or intended to act upon him.

There is, then, no collision between the law in question, and the acts of 
congress just commented on ; and therefore, if the state law were to be 
considered as partaking of the nature of a commercial regulation ; it would 
stand the test of the most rigid scrutiny, if tried by the standard laid down 
in the reasoning of the court, quoted from the case of Gibbons v. Ogden.

But we do not place our opinion on this ground. We choose rather to 
plant ourselves on what we consider impregnable positions. They are these: 
That a state has the same undeniable and unlimited jurisdiction over all 
persons and things, within its territorial limits, as any foreign nation ; where 
that jurisdiction is not surrendered or restrained by the constitution of the 
United States. That, by virtue of this, it is not only the right, but 
the bounden and solemn duty of a state, to advance the safety, happiness 
and prosperity of its people, and to provide for its general welfare, by any and 
every act of legislation, which it may deem to be conducive to these ends ; 
where the power over the particular subject, or the manner of its exercise 
is not surrendered or restrained, in the manner just stated. That all those 
powers which relate to merely municipal legislation, or what may, perhaps, 
more properly be called internal police, are not thus surrendered or restrained; 
and that, consequently, in relation to these, the authority of a state is com-
plete, unqualified and exclusive.

We are aware, that it is at all times difficult to define any subject with 
proper precision and accuracy ; if this be so in general, it is emphatically 
so, in relation to a subject so diversified and multifarious as the one which 
we are now considering. If we were to attempt it, we should say, that 
every law came within this description which concerned the welfare of the 
whole people of a state, or any individual within it; whether it related to 
their rights or their duties ; whether it respected them as men, or as citizens 
of the state ; whether in their public or private relations ; whether it related 
to the rights of persons or of property, of the whole people of a state or of 
any individual within it ; and whose operation was within the territorial 
limits of the state, and upon the persons and things within its jurisdiction. 
But we will endeavor to illustrate our meaning rather by exemplification, 
than by definition. No one will deny, that a state has a right to punish 
*14.01 *any individual found within its jurisdiction, who shall have com- 

mitted an offence within its jurisdiction, against its criminal laws. 
We speak not here of foreign ambassadors, as to whom the doctrines of 
public law apply. We suppose it to be equally clear, that a state has as 
much right to guard, by anticipation, against the commission of an offence 
against its laws, as to inflict punishment upon the offender, after it shal 
have been committed. The right to punish, or to prevent crime, does in no
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degree depend upon the citizenship of the party who is obnoxious to the 
law. The alien who shall just have set his foot upon the soil of the state, 
is just as subject to the operation of the law, as one who is a native citizen. 
In this very case, if either the master, or one of the crew of the Emily, or 
one of the passengers who were landed, had, the next hour after they came 
on shore, committed an offence, or indicated a disposition to do so, he would 
have been subject to the criminal law of New York, either by punishment 
for the offence committed, or by prevention from its commission, where 
good ground for apprehension was shown, by being required to enter into a 
recognisance, with surety, either to keep the peace, or be of good behavior, 
as the case might be ; and if he failed to to give it, by liability to be impris-
oned in the discretion of the competent authority. Let us follow this up to 
its possible results. If every officer, and every seaman belonging to the 
Emily, had participated in the crime, they would all have been liable to 
arrest and punishment; although, thereby, the vessel would have been left 
without either commander or crew. Now, why is this ? For no other reason 
than this, simply, that being within the territory and jurisdiction of New 
York, they were liable to the laws of that state, and amongst others, to its 
criminal laws ; and this too, not only for treason, murder and other crimes 
of that degree of atrocity, but for the most petty offence which can be 
imagined.

It would have availed neither officer, seaman nor passenger, to have 
alleged either of these several relations in the recent voyage across the 
Atlantic. The short but decisive answer would have been, that we know 
you now only as offenders against the criminal laws of New York, and being 
now within her jurisdiction, you are now liable to the cognisance of those 
laws. Surely, the officers and seamen of the vessel have not only as much, 
but more, concern with navigation, than a passenger ; and yet, in the case 
here put, any and every one of them would,be held liable. There would be 
the same liability, and for the same reasons, on the part of the officers, sea-
men *and passengers, to the civil process of New7 York, in a suit for . ( 
the most trivial sum ; and if, according to the laws of that state, the *- 
party might be arrested and held to bail, in the event of his failing to give 
it, he might be prisoned, until discharged by law. Here, then, are the 
officers and seamen, the very agents of navigation, liable to be arrested and 
imprisoned under civil process, and to arrest and punishment under the 
criminal law.

But the instrument of navigation, that is, the vessel, when within the 
jurisdiction of the state, is also liable by its laws to execution. If the state 
have a right to vindicate its criminal justice against the officers, seamen and 
passengers, who are within its jurisdiction, and also, in the administration 
of its civil justice, to cause process of execution to be served on the body of 
the very agents of navigation, and also on the instrument of navigation, 
under which it may be sold, because they are within its jurisdiction and 
subject to its laws ; the same reasons, precisely, equally subject the master, 
m tue case before the court, to liability for failure to comply with the 
requisitions of the section of the statute sued upon. Each of these law’s 
depends upon the same principle for its support; and that is, that it w7as 
passed by the state of New York, by virtue of her power to enact such laws 
for internal policy as it deemed best; which laws operate upon the persons
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and things within her territorial limits, and therefore, within her jurisdic-
tion.

Now, in relation to the section in the act immediately before us, that is 
obviously passed with a view to prevent her citizens from being oppressed 
by the support of multitudes of poor persons, who come from foreign coun-
tries, without possessing the means of supporting themselves. There can 
be no mode in which the power to regulate internal police could be more 
appropriately exercised. New York, from her particular situation, is, per-
haps, more than any other city in the Union, exposed to the evil of thousands 
of foreign emigrants arriving there, and the consequent danger of her citi-
zens being subjected to a heavy charge in the maintenance of those who are 
poor. It is the duty of the state to protect its citizens from this evil; they 
have endeavored to do so, by passing, amongst other things, the section of 
the law in question. We should, upon principle, say that it had a right to 
do so.

Let us compare this power with a mass of power, said by this court, in 
Gibbons v. Ogden, not to be surrendered to the general government. They 
*1421 are Aspection laws, quarantine laws, health *laws of every descrip-

tion, as well as laws for regulating the internal commerce of a state, 
&c. To which it may be added, that this court, in Hr own v. State of 
Maryland, admits the power of a state to direct the removal of gunpowder, 
as a branch of the police power, which unquestionably remains, and ought 
to remain, with the states. It is easy to show, that if these powers, as is 
admitted, remain with the states, they are stronger examples than the one 
npw in question. The power to pass inspection laws, involves the right to 
examine articles which are imported, and are, therefore, directly the subject 
of commerce ; and if any of them are found to be unsound or infectious, to 
cause them to be removed, or even destroyed. But the power to pass these 
inspection laws, is itself a branch of the general power to regulate internal 
police. Again, the power to pass quarantine laws, operates on the ship which 
arrives, the goods which it brings, and all persons in it, whether the officers 
and crew, or the passengers ; now the officers and crew are the agents of 
navigation ; the ship is an instrument of it, and the cargo on board is the 
subject of commerce ; and yet it is not only admitted, that this power 
remains with the states, but the laws of the United States expressly sanc-
tion the quarantines, and other restraints which shall be required and 
established by the health laws of any state ; and declare that they shall 
be duly observed by the collectors and all other revenue officers of the 
United States.

We consider it unnecessary to pursue this comparison further ; because 
we think, that if the stronger powers, under the necessity of the case, by 
inspection laws and quarantine laws, to delay the landing of a ship and 
cargo, which are the subjects of commerce and navigation, and to remove 
or even to destroy unsound and infectious articles, also the subject of com-
merce, can be rightfully exercised, then, that it must follow, as a conse-
quence, that powers less strong, such as the one in question, which operates 
upon no subject either of commerce or navigation, but which operates alone 
within the limits and jurisdiction of New York, upon a person, at the time, 
not even engaged in navigation, is still more clearly embraced within the 
general power of the states tq regulate their own internal police, and to
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take care that nO detrihlCnt come to the commonwealth. We think it as 
competent and as necessary for a state to provide precautionary measures 
against the moral pestilence of paupers, vagabonds, and possibly convicts ; 
as it is to guard against the physical pestilence, which may arise from 
unsound and infectious articles *imported, or from a ship, the crew 
of which may be laboring under an infectious disease. *-

As to any supposed conflict between this provision and certain treaties 
of the United States, by which reciprocity as to trade and intercourse is 
granted to the citizens of the governments, with which those treaties were 
made; it is obvious to remark, that the record does not show that any per-
son in this case was a subject or citizen of a country to which treaty stipu-
lation applies ; but moreover, those which we have examined, stipulate that 
the citizens and subjects of the contracting parties shall submit themselves 
to the laws, decrees and usages to which native citizens and subjects are 
subjected.

We are, therefore, of opinion, and do direct it to be certified to the cir-
cuit court for the southern district of New York, that so much of the sec-
tion of the act of the legislature of New York, as applies to the breaches 
assigned in the declaration, does not assume to regulate commerce between 
the port of New York and foreign ports ; and that so much of said section 
is constitutional. We express no opinion on any other part of the act of the 
legislature of New York ; because no question could arise in the case in rela - 
tion to any part of the act, except that declared upon.

Thomp son , Justice.—This case comes up from the circuit court for the 
southern district of New York, upon a certificate of a division of opinion of 
the judges upon a question which arose upon the trial of the cause. The 
action is founded upon an act of the legislature of the state of New York, 
concerning passengers in vessels coming to the port of New York ; and is 
brought against the defendant, being consignee of the ship Emily, to 
recover certain penalties given in the act, for the neglect of the master of 
the ship to make a report to the mayor of New York, of the name and 
description of the passengers who had been brought in the ship on her last 
voyage.

Ihe declaration sets out, in part, the law on which the action is founded, 
and avers, that on the 27th day of August, in the year 1829, William 
Ihompson, being master or commander of said ship, did arrive with the 
said ship or vessel, in the port of New York, from a country out of the 
United States, to wit, from Liverpool, in England, or from one of the United 
States other than this state (New York), to wit, from the state of New Jer-
sey, at the city and within the county of New York ; and it is further 
averred, that one hundred *persons were brought as passengers in the ^.r 
said ship, on her last voyage, from a country out of the United *- 

tates, to wit, from Liverpool aforesaid, into the port of New York, or 
into one of the United States, other than the state of New York, to wit, into 

e state of New Jersey, and from thence to the city of New York ; and 
at the said master of the vessel did not, within twenty-four hours after the 

aruva of the ship in the port oLNew York, make a report in writing to 
e mayor or recorder of the said city, of the name, place of birth, and last 

ega settlement, age and occupation of the several persons so brought as
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passengers in said ship, pursuant to the provisions of the act, in part herein-
before recited ; but that a large number of the said persons, to wit, one 
hundred, were neglected to be reported, contrary to the directions and pro-
visions of the said act, whereby an action hath accrued to the plaintiff, to 
demand and have from the defendant, the consignee of the said ship, the 
sum of $7500. To this declaration, there is a general demurrer and joinder.

The certificate then states, that the cause was continued, from term to 
term, until the last Monday in October, in the year 1829^ at which term, the 
following point was presented on the part of the defendant, viz : That 
the act of the legislature of the state of New York, mentioned in the plain-
tiff’s declaration, assumes to regulate trade and commerce between the port 
of New York and foreign ports, and is unconstitutional and void. And 
upon, the question thus occurring, the opinions of the two judges were 
opposed ; and the point upon which the disagreement happened is certified 
to this court.

Although the point as here stated is general, and might embrace the 
whole of the act referred to in the plaintiff’s declaration ; yet its validity 
cannot come under consideration here, any further than it applied to the 
question before the circuit court. The question arose upon a general 
demurrer to the declaration, and the certificate under which the cause is 
sent here contains the pleadings upon which the question arose, and shows 
that no part of the act was drawn in question, except that which relates to 
the neglect of the master to report to the mayor or recorder an account of 
his passengers, according to the requisition of the act. No other part 
of the act could have been brought under the consideration of the circuit 
court, or could now be passed upon by this court, was it even presented in 
a separate and distinct point. For this court will not entertain any abstract 
* _ question, upon a certificate of division of opinion, which does not

*arise in the cause. The question must occur before the circuit 
court, according to the express terms of the act of congress, in order to 
come here upon such division of opinion. And if the only cause of action 
alleged in the declaration, was the neglect of the master to report his pas-
sengers to the mayor or recorder , no other part of the act could have been 
drawn in question ; and although the question, as stated, may be broader 
than was necessary, yet as the declaration and demurrer are embraced in 
the certificate, the question in the circuit court cannot be mistaken. The 
certificate might have been sent back for a more specific statement of the 
point ; but as the breach is assigned under this part of the act only, and as 
we see that no other part of the act could have been drawn in question in 
the circuit court, it is not deemed necessary to send the cause back for more 
specific statement of the point. I shall accordingly confine my inquiries 
simply to that part of the act of the legislature of the state of New York, 
which requires the master, within twenty-four hours after the arrival of the 
vessel in the port of New York, to make a report in writing to the mayor 
or recorder, of the name, place of birth, and last legal settlement, age an 
occupation of every person who shall have been brought as a passenger m 
such ship or vessel on her last voyage. I do not mean, however, to inti-
mate, that any other part of the act is unconstitutional ; but coniine my 
inquiries to the part here referred to, because it is the only part that can
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arise in this case. And any opinion expressed upon other parts, would be 
extra-judicial.

This act is alleged to be unconstitutional, on the ground, that it assumes 
to regulate trade and commerce between the port of New York and foreign 
ports ; and is a violation of that part of the constitution of the United States, 
which gives to congress the power to regulate commerce with foreign nations. 
This clause in the constitution has repeatedly been drawn in question before 
this court, and has undergone elaborate discussion, both at the bar and upon 
the bench ; and so far as any points have been settled, I do not consider them 
now open for examination. In the leading cases upon this question, where 
the state law has been held to be unconstitutional, there was an actual con-
flict between the legislation of congress and that of the states, upon the right 
drawn in question. 9 Wheat. 195 ; 12 Ibid. 446 ; 6 Pet. 515. And in all such 
cases, the law of congress is supreme ; and the state law, though enacted in 
the exercise of powers not controverted, must yield to it. *But in the 
case now before the court, no such conflict arises ; congress has not L 
legislated on this subject, in any manner to affect this question. By the 23d 
section of the duty act of 1799 (1 U. S. Stat. 644), it is required, that the 
manifest shall contain the names of the several passengers, distinguishing 
whether cabin or steerage passengers, or both, with their baggage, specifying 
the number and discription of packages belonging to each, respectively ; but 
this is a mere revenue law, having no relation to the passengers, after they 
have landed. Nor does the act regulating passenger ships and vessels (3 U. S. 
Stat. 488), at all conflict with this state law. Its principal object is to pro-
vide for the comfort and safety of passengers on the voyage ; it requires the 
captain or master of the vessel, to deliver a list or manifest of all passengers, 
with the manifest of the cargo ; and the collector is directed to return, quar-
terly, to the secretary of state, copies of such list of passengers ; by whom 
statements of the same are required to be laid before congress at every ses-
sion ; by which it is evident, that some statistical or political object was in 
view by this provision.

It is not necessary, in this case, to fix any limits upon the legislation of 
congress and of the states, on this subject; or to say how far congress may, 
under the power to regulate commerce, control state legislation in this 
respect. It is enough to say, that whatever the power of congress may be, 
it has not been exercised so as, in any manner, to conflict with the state law ; 
and if the mere grant of the power to congress does not necessarily imply a 
prohibition of the states to exercise the power, until congress assumes to 
exercise it, no objection, on that ground, can arise to this law. Nor is it 
necessary to decide, definitively, whether the provisions of this law may be 
considered as at all embraced within the power to regulate commerce. Un-
der either view of the case, the law of New York, so far at least as it is 
drawn in question in the present suit, is entirely unobjectionable.

This law does not, in any respect, interfere with the entry of the vessel or 
cargo. It requires the report of the master to be made within twenty-four 
hours after the arrival of the vessel. In the case of Gibbons v. Ogden, 9 
Wheat. 195, it is said, the genius and character of the whole governmer t 
seems to be, that its action is to be applied to all the external concerns of 
the nation, and to those internal concerns which affect the states generally, 
but not to those which are completely within a particular state, which do
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not affect other states ; *and with which it is not necessary to interfere, 
for the purpose of executing some of the general powers of the government. 
The completely internal commerce of a state may then be considered a> 
reserved for the state itself.

To test the present case by this rule. The duly here imposed arises, 
after the master and passengers have arrived within the limits of the state, 
and is applied to the purely internal concerns of the state. This provision 
does not affect other states, nor any subject necessary for the purpose of 
executing any of the general powers of the government of the Union. For 
although commerce, within the sense of the constitution, may mean inter-
course, and the power to regulate it be co-extensive with the subject on 
which it acts, and cannot be stopped at the external boundary of a state, 
according to the language of this court in the case of Brown n . State of 
Maryland, 12 Wheat. 446 ; it cannot be claimed, that the master, or the pas-
sengers, are exempted from any duty imposed by the laws of a state, after 
their arrival within its jurisdiction ; or have a right to wander, uncontrolled, 
after they become mixed with the general population of the state ; or that 
any greater rights or privileges attach to them, because they come in through 
the medium of navigation, than if they come by land from an adjoining 
state ; and if the state had a right to guard against paupers becoming charge-
able to the city, it would seem necessarily to follow, that it had the power 

. to prescribe the means of ascertaining who they were, and a list of their 
names is indispensable to effect that object. The purposes intended to be 
answered by this law fall within that internal police of the state ; which, 
throughout the whole case of Gibbons v. Ogden, is admitted to remain with 
the states. The court, there, in speaking of inspection laws, say, they form 
a portion of that immense mass of legislation which embraces everything 
within the territory of a state, not surrendered to the general government; 
all which can be most advantageously exercised by the states themselves. 
Inspection laws, quarantine laws, health laws of every description, as well as 
laws for regulating the internal commerce of a state, and those which respect 
turnpike-roads, ferries, &c., are component parts of this mass. No direct 
general power over these objects is granted to congress : and, consequently, 
they remain subject to state legislation. If the legislative power of the state 
can reach them, it must be for national purposes ; it must be, when the 
power is expressly given for a special purpose, or is clearly incidental to 
*iar 1 some power which is expressly *given. Again, in speaking of the

-• law relative to the regulation of pilots, it is said, that when the govern-
ment of the Union was brought into existence, it found a system for the 
regulation of its pilots in full force in every state; and that the adoption of 
these laws, as also the prospective legislation of the states, manifests an 
intention to leave this subject entirely to the states, until congress should 
think proper to interpose ; but that the section of the law under considera-
tion is confined to pilots within the bays, inlets, rivers, harbors and ports of 
the United States, which are, of course, in whole or in part, within the limits 
of some particular state; and that the acknowledged power of a state to 
regulate its police, its domestic trade, and to govern its own citizens, may 
enable it to legislate on this subject to a considerable extent. But that the 
adoption of the state system, being temporary, until further legislative pro-
vision shall be made by congress, shows, conclusively, an opinion, that con-
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gress could control the whole subject, and might adopt the system of the 
states or provide one of its own. Here seems to be a full recognition of the 
right of a state to legislate on a subject coming confessedly within the power 
to regulate commerce, until congress adopts a system of its own.

And again, in the case of Brown, n . State of Maryland, the court, in 
speaking of state laws in relation to gunpowder, say, the power to direct 
the removal of gunpowder is a branch of the police power, which unques-
tionably remains, and ought to remain, with the states. The state law here 
is brought to act directly upon the article imported, and may even prevent 
its landing, because it might endanger the public safety,

Can anything fall more directly within the police power and internal 
regulation of a state, than that which concerns the care and management of 
paupers or convicts, or any other class or description of persons that may 
be thrown into the country, and likely to endanger its safety, or become 
chargeable for their maintenance ? It is not intended, by this remark, to 
cast any reproach upon foreigners who may arrive in this country. But if 
all power to guard against these mischiefs is taken away, the safety and 
welfare of the community may be very much endangered.

A resolution of the old congress, passed on the 16th of September 1788, 
has an important bearing on this subject; 13 vol. Journals of Congress, 
142. It is as follows : “ Resolved, that it be and it is hereby recommended 
to the several states, to pass proper laws for *pre venting the trans- 
portation of convicted malefactors from foreign countries into the L 
United States.” Although this resolution is confined to a certain descrip-
tion of persons ; the principle involved in it must embrace every description 
which may be thought to endanger the safety and security of the country. 
But the more important bearing which this resolution has upon the ques-
tion now before the court, relates to the source of the power which is to 
interpose this protection. It was passed, after the adoption of the consti-
tution by the convention, which was on the 17th of September 1787. It 
was moved by Mr. Baldwin, and seconded by Mr. Williamson, both dis-
tinguished members of the convention which formed the constitution ; and 
is a strong contemporaneous expression, not only of their opinion, but that 
of congress, that this was a power resting with the states ; and not only 
not relinquished by the states, or embraced in any powers granted to the 
general government, but still remains exclusively in the states.

The case of Willson v. Blackbird Creek Marsh Company, 2 Pet. 251, 
is a strong case to show that a power admitted to fall within the power to 
regulate commerce, may be exercised by the states, until congress assumes 
the exercise. The state law under consideration in that case, authorized 
the erection of a dam across a creek, up which the tide flows for some dis-
tance, and thereby abridged the right of navigation by those who had been 
accustomed to use it. The court say, “ the counsel for the plaintiff in error 
insist, that it comes in conflict with the power of the United States to regu-
late commerce with foreign nations, and among the several states. If con-
gress had passed any act which bore upon the case ; any act in execution 
of the power to regulate commerce, the object of which was to control state 
egislation over those small navigable creeks into which the tide flows, and 
which abound throughout the lower country of the middle and southern 
states; we should not have much difficulty in saying, that a state law,
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coming in conflict with such act, would be void. But congress has passed 
no such act; the repugnancy of the law of Delaware to the constitution, is 
placed entirely on its repugnancy to the power to regulate commerce with 
foreign nations, and among the several states ; a power which has not been 
so exercised as to affect the question. We do not think that the act 
empowering the Blackbird Creek Marsh Company to place a dam across 
the creek, can, under all the circumstances of the case, be considered as 
* _ repugnant to the power to regulate *commerce in its dormant state ;

J or as being in conflict with any law passed on the subject.” The 
state law here operated upon the navigation of waters, over which the 
power to regulate commerce confessedly extends ; and yet the state law, 
not coming in conflict with any act of congress, was held not to be uncon-
stitutional ; and was not affected by the dormant power to regulate com-
merce. By the same rule of construction, the law of New York, not 
coming in conflict with any act of congress, is not void by reason of the 
dormant power to regulate commerce ; even if it should be admitted, that 
the subject embraced in that law fell within such power.

This principle is fully recognised by the whole court, in the case of 
Houston v. Moore, 5 Wheat. 1. The validity of a law of the state of Penn-
sylvania, relative to the militia of that state, came under the consideration 
of the court; and Mr. Justice Washi ngton , who spoke for a majority of the 
court, says : “It may be admitted at once, that the militia belongs to the 
states respectively in which they are enrolled; and that they are subject, 
both in their civil and military capacities, to the jurisdiction and laws of 
such state, except so far as those laws are controlled by acts of congress, 
constitutionally made. Congress has power to provide for organizing, 
arming and disciplining the militia ; and it is presumable, that the framers 
of the constitution contemplated a full exercise of this power. Neverthe-
less, if congress had declined to exercise them, it was competent for the 
state governments to provide for organizing, arming and disciplining their 
respective militia in such manner as they may think proper.” And Mr. 
Justice Johns on , who dissented from the court in the result of the judg-
ment, when speaking on this point, says : “It is contended, that if the 
states do possess this power over the militia, they may abuse it. This, says 
he, is a branch of the exploded doctrine, that within the scope in which 
congress may legislate, the states shall not legislate. That they cannot, when 
legislating within that wide region of power, run counter to the laws of 
congress, is denied by no one. When instances of this opposition occur, it 
will be time enough to meet them.” And Mr. Justice Story , who also dis-
sented from the result of the judgment, is still more full and explicit on 
this point. “ The constitution,” says he, “ containing a grant of powers, in 
many instances similar to those already existing in the state governments, 
and some of these being of vital importance also to state authority and state 
legislation, it is not to be admitted, that a mere grant of such powers, in 
* -. affirmative terms, to congress, does, per se, transfer an exclusive *sov-

& J ereignty on such subjects to the latter. On the contrary, a reason-
able interpretation of that instrument necessarily leads to the conclusion, 
that the powers so granted are never exclusive of similar powers existing 
in the states; unless when the ‘constitution has expressly, in terms, given 
an exclusive power to congress, or the exercise of a like power is prohibited
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to the states ; or where there is a direct repugnancy, or incompatibility, in 
the exercise of it by the states. The example of the first class is to be 
found in the exclusive legislation delegated to congress over places pur-
chased by the consent of the legislature of the state in which the same shall 
be, for forts, arsenals, dock-yards, &c., of the second class, the prohibition 
of a state to coin money, or emit bills of credit ; of the third class, as this 
court has already held, the power to establish a uniform rule of naturaliza-
tion, and the delegation of admiralty and maritime jurisdiction. In all 
other cases, not falling within the classes already mentioned, it seems unques-
tionable, that the states retain concurrent authority with congress ; not 
only upon the letter and spirit of the eleventh amendment of the constitu-
tion, but upon the soundest principle of reasoning. There is this reserve, 
however, that in cases of concurrent authority, when the laws of a state, 
and of the Union, are in direct and manifest collision on the same subject; 
those of the Union, being the supreme law of the land, are of paramount 
authority ; and the state laws so far, and so far only, as such incompati-
bility exists, must necessarily yield.”

Whether, therefore, the law of New York, so far as it is drawn in ques-
tion in this case, be considered as relating purely to the police and internal 
government of the state, and as part of the system of poor laws in the city 
of New York, and in this view belonging exclusively to the legislation of 
the state ; or whether the subject-matter of the law be considered as belong-
ing concurrently to the state and to congress, but never having been exer-
cised by the latter ; no constitutional objection can be made to it. Although 
the law, as set out in the record appears to have been recently passed, 11th 
February 1824, yet a similar law has been in force in that state for nearly 
forty years (1 Rev. Laws 1801, p. 556); and from the references at the argu-
ment to the legislation of other states, especially those bordering on the 
Atlantic, similar laws exist in those states. To pronounce all such laws 
unconstitutional, would be productive of the most serious and alarming con-
sequences ; and ought not to be done, *unless demanded by the mosti i • ’ , . • r*i52clear and unquestioned construction of the constitution. »-

It has been argued at the bar, that this law violates certain treaties 
between the United States and foreign nations, and the treaties with Brazil, 
Prussia and Austria (8 U. S. Stat. 378, 390, 398), have been referred to as 
being in conflict with it. It would be a sufficient answer to this objection, 
that the national character of the defendant, or of the master or vessel, 
do not appear upon the record accompanying the certificate, so as to enable 
the court to inquire whether the law conflicts with any treaty stipulation, 
but there is nothing in the law, so far, at all events, as it relates to the 
present case, which is at all at variance with any of the treaties referred to. 
1 hese treaties were entered into for the purpose of establishing a reciproc-
ity of commercial intercourse between the contracting parties ; but give no 
privileges or exemptions to the citizens or subjects of the one country over 
those of the other. But in some of them, particularly in the treaty with 
Brazil, it is expressly provided, that the citizens and subjects of each of the 
contracting parties shall enjoy all the rights, privileges and exemptions in 
navigation and commerce, which native citizens or subjects do or shall 
enJoy ; submitting themselves to the laws, decrees and usages there estab-
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lished, to which native citizens or subjects are subjected. And the other 
treaties referred to, have substantially the same provision.

Whether the law of New York, so far as it applies to the case now 
before the court, be considered as a mere police regulation, and the exercise 
of a power belonging exclusively to the state ; or whether it be considered 
as legislating on a subject falling within the power to regulate commerce, 
but which still remains dormant, congress not having exercised any power 
conflicting with the law in this respect ; no constitutional objection can, in 
my judgment, arise against it. I have chosen to consider this question 
under this double aspect, because I do not find, as yet laid down by this 
court, any certain and defined limits to the exercise of this power to regu-
late commerce ; or what shall be considered commerce with foreign nations, 
and what the regulations of domestic trade and police. And when it is 
denied, that a state law, in requiring a list of the passengers arriving in the 
port of New York, from a foreign country, to be reported to the police 
authority of the city, is unconstitutional and void, because embraced within 
that power ; I am at a loss to say, where its limits are to be found. It 

_ becomes^ therefore, a very important *principle to establish, that the 
' ’ J states retain the exercise of powers ; which, although they may in 

some measure partake of the character of commercial regulations, until con-
gress asserts the exercise of the power under the grant of the power to 
regulate commerce.

Baldw in , Justice.—The direct question on which this case turns is, 
whether a law of New York, directing the commanders of passenger ves-
sels, arriving from foreign ports, to make a report of their numbers, &c., 
and to give security that they shall not become chargeable to the city as 
paupers, before they shall be permitted to land, is repugnant to that pro 
vision of the constitution of the United States, which gives to congress 
power “ to regulate commerce with foreign nations,” &c. In considering 
this question, I shall not inquire, whether this power is exclusive in congress, 
or may be, to a certain extent, concurrent in the states, but shall confine 
myself to an inquiry as to its extent and objects. That the regulation of 
commerce, in all its branches, was exclusively in the several colonies and 
states, from April 1776, and that it remained so, subject to the ninth article 
of confederation, till the adoption of the constitution (one great object of 
which was to confer on congress such portion of this power as was necessary 
for federal purposes), is most apparent, from the political history of the 
country, from the peace of 1782 till 1787. 1 Laws U. S. 28—58.1 It was 
indispensable to the efficiency of any federal government, that it should 
have the power of regulating foreign commerce, and between the states, by 
laws of uniform operation throughout the United States ; but it was one of 
the most delicate subjects which could be touched, on account of the dif-
ficulty of imposing restraints upon the extension of the power, to matters 
not directly appertaining to commercial regulation.

“ The idea that the same measure might, according to circumstances, be 
arranged with different classes of powers, was no novelty to the framers of 
the constitution. Those illustrious patriots and statesmen had been, many 
of them, deeply engaged in the discussions which preceded the war of our

1 See Baldwin’s Constitutional Views 70-71.
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revolution, and all of them were well read in those discussions. The right to 
regulate commerce, even by the imposition of duties, was not controverted ; 
but the right to impose a duty, for the purpose of revenue, produced a war, 
perhaps as important, in its consequences, to the human race, as any the 
world has ever witnessed.” * Gibbons v. Ogden, 9 Wheat. 202.

In the declaration of rights, in 1774, congress expressly admitted 
the authority of such acts of parliament “as are bond fide restrained to the 
regulation of our external commerce, for the purpose of securing the com-
mercial advantages of the whole empire to the mother country, and the 
commercial benefits of its respective members ; excluding every idea of 
taxation, internal or external, for raising a revenue on the subject in America, 
without their consent.” But in admitting this right, they asserted the free 
and exclusive power of “legislation in their several provincial legislatures, 
in all cases of taxation and internal polity, subject only to the negative oi 
their sovereign, as has been heretofore used and accustomed.”1 Taxation 
was not the only fear of the colonies, as an incident or means of regulating 
external commerce ; it was the practical consequences of making it the 
pretext of assuming the power of interfering with their “ internal polity,” 
changing their “ internal police,” the “ regulation thereof,” “ of intermed-
dling with our provisions for the support of civil government, or the adminis-
tration of justice.” See Journ. Cong. 28, 98, 147, 177.

The states were equally afraid of intrusting their delegates in congress 
with any powers which should be so extended, by implication or construc-
tion, of which the instructions of Rhode Island, in May 1776, are a specimen. 
“Taking the greatest care to secure to this colony, in the strongest and most 
perfect manner, its present form and all the powers of government, so far 
as it relates to its internal police, and conduct of our own officers, civil and 
religious.” 2 Journ. Cong. 163. In consenting to a declaration of independ-
ence, the convention of Pennsylvania added this proviso : that “the forming 
the government, and regulating the internal police of the colony, be always 
reserved to the people of the colony.’” In the 3d article of confederation, 
the states guaranty to each other their freedom, &c., and against all attacks 
on their sovereignty and trade ; in the treaty of alliance with France, the 
latter guaranties to the states their sovereignty “in matters of commerce,” 
absolute and unlimited. In the 9th article of confederation, the same feel-
ing is manifest, in the restriction on the treaty-making power, by reserving 
the legislative power of the states over commerce with foreign nations. It 
also appears in the cautious and guarded language of the constitution, in 
the grant of the power of taxation, and the regulation of commerce, which 
give them, in the most express terms, yet in such as admit of no extension 
to other subjects of legislation, which are not included in the enumeration 
of powers. In giving power to congress “ to lay and collect taxes, duties, 
imposts and excises,” the objects are defined, “to pay the debts, and provide 
or the common defence and general welfare of the United States; ” this 

does not interfere with the power of the states to tax for the support of 
their own government, nor is the exercise of that power by the states, an 
^x^cise of any portion of the power that is granted to the United States.

Wheat. 199. “ That the power of taxation is retained by the states, is not

1 Baldwin’s Constitutional Views 69. 9 Ibid. 71.
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abridged by the grant to congress, and may be exercised concurrently, are 
truths which have never been denied.” 4 Ibid. 425. It results from the 
nature and objects of taxation, that it must be concurrent, as the power of 
raising revenue for the purposes of each government, is equally indispensable, 
though the extent of taxation is a matter which must depend on their discre-
tion. Ibid. 428 ; 4 Pet. 561, 563. The objects of taxation depend, of 
course, on those to which the proceeds are to be applied. Congress is limited 
to those which are defined in the terms of the grant, but the states have no 
other limitations imposed on them than are found in their constitutions, and 
such as necessarily result from the powers of congress, which states cannot 
annul or obstruct by taxation. 4 Wheat. 400, &c.; 9 Ibid. 816 ; 2 Pet. 463. 
In other respects, the taxing power of congress leads to no collision with 
the laws of the states. But the power to regulate commerce has been a 
subject of more difficulty, from the time the constitution was framed, owing 
to the peculiar situation of the country. In other nations, commerce is only 
of two descriptions, foreign and domestic ; in a confederated government, 
there is necessarily a third ; “ commerce between the constituent members 
of the confederacy;” in the United States, there was a fourth kind, which 
was carried on with the numerous Indian tribes, which occupied a vast por-
tion of the territory. Each description of commerce was, in its nature, 
distinct from the other, in the mode of conducting it, the subjects of opera-
tion, and its regulation ; from its nature, there was only one kind which 
could be regulated by state law ; that commerce which was confined to its 
own boundaries, between its own citizens, or between them and the Indians. 
All objects of uniformity would have been defeated, if any state had been 
left at liberty to make its own laws, on any of the other subjects of com-
merce ; but the people of the states would never surrender their own control 
of that portion of their commerce which was purely internal. Hence, the 
grant is confined “ to regulate commerce with foreign nations, and among 
the several states, and with the Indian tribeswhich restricts the term 
commerce to that which concerns more states than one, and the enumeration 
of the particular classes to which the power was to be extended, pre-supposes 
something to which it does not extend. “The completely internal com-
merce of a state, then, may be considered as reserved for the state itself. ” 
9 Wheat. 194-5.

This government is acknowledged by all to be one of enumerated powers. 
The principle that it can exercise only the powers granted to it, would seem 
too apparent, to have required to be enforced by all those arguments which 
its enlightened friends, while it was depending before the people, found it 
necessary to urge. This principle is now universally admitted. 4 Wheat. 
405. Another principle is equally so : that all powers not granted to the 
United States, or prohibited to the states, remain as they were before the 
adoption of the constitution, by the express reservation of the 10th amend-
ment (1 Wheat. 325 ; 4 Ibid. 193), and that an exception presupposes the 
existence of the power excepted. 12 Ibid. 438. Though these principles 
have been universally adopted, their application presents questions which 
perpetually arise, as to the extent of the powers which are granted or pro-
hibited, “ and will probably continue to arise as long as our system shall 
exist4 Ibid. 405. It would seem, that the term commerce, in its ordin-
ary sense, and as defined by this court, would by this time have become
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intelligible ; it has been held to embrace every species of commercial inter-
course, trade, traffic and navigation ; “ all foreign commerce,” and “ all 
commerce among the states” (9 Wheat. 193 ; 12 Ibid. 446), the regulation 
of which has been surrendered. But it has been, at the same time, held, 
that as to those subjects of legislation “ which are not surrendered to the 
general government,” inspection, quarantine, health laws of every descrip-
tion, the internal commerce and police of a state, turnpike-roads, ferries, 
&c., “no direct general power over these objects is granted to congress, 
consequently they remain subject to state legislation ” (9 Wheat. 203), and 
“ought to remain with the states.” 12 Ibid. 443. In the broad definition 
given in these two cases, “ to commerce with foreign nations, and among 
the several states,” it has been applied, in the most cautious and guarded 
language, to three kinds of commerce which are placed under the jurisdic-
tion of congress, expressly excluding the fourth kind, the internal commerce 
of a state. The court very properly call these branches of commerce, units 
(9 Wheat. 194) ; each a distinct subject-matter of regulation, which the 
states might delegate or reserve. It would contradict every principle laid 
down by the court, to contend, that a grant, of the power “ to regulate com-
merce with foreign nations,” would carry with it the power to regulate 
commerce “ among the several states, or with the Indian tribes,” either by 
implication, construction, or as a means of carrying the first power into 
execution. It would be equally so, to contend, that the grant of the three 
powers could embrace the fourth, which is as distinct from all the others, 
as they are from each other ; as units, they cannot be blended, but must 
remain as distinct as any other powers over other subjects which have not 
been surrendered by the states. If, then, the power of regulating internal 
commerce has not been granted to congress, it remains with the states, as 
fully as if the constitution had not been adopted ; and every reason which 
leads to this result, applies with still greater force to the internal polity of 
a state, over which there is no pretence of any jurisdiction by congress. No 
subtlety of reasoning, no refinement of construction, or ingenuity of supposi-
tion, can make commerce embrace police or pauperism, which would not, by 
parity of reasoning, include the whole code of state legislation. Quarantine, 
health and inspection law’s, come much nearer to regulations of commerce, 
than those which relate to paupers only ; if the latter are prohibited by the 
constitution, the former are certainly so, for they operate directly on the 
subjects of commerce—the ship, the cargo, crew and passengers ; whereas, 
poor laws operate only on passengers who come within .their purview.

On the same principle by which a state may prevent the introduction of 
infected persons or goods, and articles dangerous to the persons or property 
of its citizens, it may exclude paupers who will add to the burdens of taxa-
tion, or convicts who will corrupt the morals of the people, threatening them 
with more evils than gunpowder or disease. The whole subject is neces-
sarily connected with the internal police of a state, no item of which has to 
any extent been delegated to congress, every branch of which has been ex-
cepted from the prohibitions on the states, and is, of course, included among 
their reserved powers.

If there is any one case to which the following remark of this court is 
peculiarly applicable, it is this: “It does not appear to be a violent con- 
8 action of the constitution, and is certainly a convenient one, to consider
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the power of the states as existing over such cases as the laws of the Union 
may not reach.” 4 Wheat. 195. Let this case be tested by this rule, and 
let it be shown, that any clause in the constitution empowers congress to 
pass a law which can reach the subject of pauperism, or the case of a pauper 
imported from a foreign nation or another state. They are not articles of 
merchandise or traffic, imports or exports. Congress cannot compel the 
states to receive and maintain them, nor establish a system of poor laws for 
their benefit or support ; and there can be found in no decision of this court 
nny color for the proposition, that they are in any respect placed under the 
regulation of the laws of the Union, or that the states have not plenary 
power over them. The utmost extent to which they have held the powei 
of regulating commerce by congress to operate as a prohibition on states, 
has been in the cases of Gibbons v. Ogden, to the vessel in which goods 
passengers were transported from one state to another, and in Brown v. 
Maryland, to the importation of goods from foreign ports to the United 
States.

In the former case, the only question was, whether a state law was valid, 
which prohibited a vessel, propelled with steam, from navigating the 
waters of New York, though she had a coasting license ; in the latter, the 
question was whether a state law “ could compel an importer of foreign 
articles to take out a license from the state, before he shall be permitted to 
sell a bale or package so imported.” Both laws were held void, on account 
of their direct repugnance to the constitution and existing laws of congress; 
the court holding that they comprehended vessels of all descriptions, 
however propelled, and whether employed in the transportation of goods 
or passengers ; and that an importer of goods, on which be had paid or 
secured the duties, could not be prevented from selling them as he pleased, 
before the packages were broken up. In the New York case, the whole 
reasoning of the court was, to show, that “ a coasting vessel, employed in 
the transportation of passengers, is as much a portion of the American 
marine, as one employed in the transportation of a cargo and they 
referred to the provisions of the law regulating the coasting trade, to the 
constitution respecting the migration or importation of certain persons, to 
the duty acts containing provisions respecting passengers, and the act of 
1819, for regulating passenger ships for the same purpose. 9 Wheat. 215-19, 
&c. Nothing more was decided, or was intended to be decided, than that 
the power to regulate commerce, including navigation, comprehended all 
vessels, and “ the language of the laws excluding none—none can be excluded 
by construction.” “ The question, then, whether the conveyance of pas-
sengers be a part of the coasting trade, and whether a vessel can be pro-
tected in that occupation, by a coasting license, are not and cannot be raised 
in this case. The real and sole question seems to be, whether a steam 
machine, in actual use, deprives a vessel of the privilege conferred by a 
license.” 9 Wheat. 219. It is evident, therefore, that there is nothing in 
the cases then before the court, in their reasoning or judgment, which can 
operate unfavorably on the present law ; on the contrary, there is much (in 
my opinion) which directly affirms its validity, not merely negatively, but 
positively, as the necessary result of the principles declared in these and 
other cases.

Taking it as a settled principle, that those subjects of legislation which 
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are not enumerated in the surrender to the general government, remain 
subject to state regulation, it follows, that the sovereignty of the states over 
them, not having been abridged, impaired or altered by the constitution, is 
as perfect as if it had not been adopted., Having referred to the cases in 
which this court has defined the nature and extent of state sovereignty, 
“in all cases where its action is not restrained by the constitution,”1 it is 
unnecessary to make a second quotation from .their opinions, the inevitable 
conclusion from: which, is, that independently of the grants and prohibitions 
of the constitution, .each state was and is “ a single sovereign power,” a 
nation over whom no external ¡power can operate, whose jurisdiction is 
necessarily exclusive and absolute, within its own boundaries, and suscep-
tible of no limitation, not imposed by itself, by a grant or cession to the 
government of the Union. The same conclusion ¡results from the nature of 
an exception or reservation in a grant; the* thing excepted or reserved 
always is in the grantor, and-.always was ;s of consequence, the reserved 
powers of a state remain, as stated in the treaty of alliance with France, 
and the confederation. The states severally bound themselves to assist 
each other against all attacks on account of sovereignty, trade or any other 
pretext whatever France guarantied to. them their liberty, sovereignty 
and independence, absolute and unlimited, as well in matters of government 
as commerce.8 So the states remain, in all respects where the constitution 
has not abridged their powers; the. original jurisdiction of the state adheres 
to its territory as a portion of sovereignty not yet given away, and subject 
to the grant of power, the residuary powers of legislation remain in the 
state. “ If the power of regulating, trade had not been given to the general 
government, each state would have, yet had the power of regulating the 
trade within its territory (3 Wheat. 386, 389), and :this power yet adheres 
to it, subject to the grant, the only .question: then is, to what trade or com-
merce that grant extends. < This court has. held, that it does not extend to 
the internal commerce of a state, to its system of police, to the subjects of 
inspection, quarantine, health, roads, ferries, &c.,. which is a direct negation 
of any power in congress. They .have also held, that, “ consequently, they 
remain subject to state legislation,” which is a direct affirmation; that those 
subjects are within the powers reserved, .and not those granted, or pro-
hibited.

We must then ascertain, what is commerce, and what is police, so that 
when there arises a ¡collision ¡between an act of congress regulating com? 
merce, or imposing a duty on goods, and a state law which prohibits, or sub-
jects the landing; of such goods to state regulations, we. may know which 
shall give way to the other; which is supreme and which is subordinate, the 
law of the Union, or the lawof the state. On. this subject, this court seems 
to me to have been very explicit. In Brown n . Maryland^ they held, that 
an importer of foreign goods may land them, and hold thém.free from..any 
state taxation, till he sells them or mixes them with the general property of 
the state, by breaking up his packages, &c. . Up to this point, then, the 
goods remained under the protection of the power to regulate foreign com-
merce, to the exclusion of any state power to tax them as articles of domestic

1 Baldwin’s Constitutional Views, 13-16,87, * Ibid. 64-5.
,6’98- «Ibid. 78, 80.
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commerce. This drew a definite line between the powers of the two govern-
ments, as to the regulation of what was commerce or trade, and it cannot 
be questioned, that it was the true one ; the power of congress was held 
supreme, and that of the state subordinate. But the conclusion of the court 
was very different, when they contemplated a conflict between the laws 
which authorized the importation and landing of ordinary articles of mer-
chandise, and the police laws of a state, which imposed restrictions on the 
importation of gunpowder, or articles injurious to the public health. In 
considering the extent of the prohibition on states, against imposing a tax 
on imports or exports, this court use this language :

“ The power to direct the removal of gunpowder, is a branch of the 
police power, which unquestionably remains, and ought to remain with 
the states. If the possessor stores it himself, out of town, the removal can-
not be a duty on imports, because it contributes nothing to the revenue. If 
he prefers placing it in a public magazine, it is because he stores it there, 
in his own opinion, more advantageously than elsewhere. We are not sure, 
that this may not be classed among inspection laws. The removal or 
destruction of infectious or unsound articles, is, undoubtedly, an exercise of 
that power, and forms an express exception to the prohibition we are con-
sidering. Indeed, the laws of the United States expressly sanction the 
health laws of a state. The principle, then, that the importer acquires a 
right, not only to bring the articles into the country, but to mix them with 
the common mass of property, does not interfere with the necessary power 
of taxation, which is acknowledged to reside in the states, to that danger-
ous extent which is apprehended. It carries the prohibition in the constitu-
tion no further, than to prevent the states from doing that which it was the 
great object of the constitution.” 12 Wheat. 442, 444.

Now, as it is acknowledged, that the right of the importer, so secured by 
the constitution and acts of congress, is subject to the restraints and lim-
itations of the police laws of a state, and the removal and destruction of 
dangerous, infectious and unsound articles, is an undoubted exercise of the 
power of a state to pass inspection laws, the consequence is obvious. The 
power of congress is, and must be, subordinate to that of the states, when-
ever commerce reaches that point at which the vessel, the cargo, the crew, 
or the passengers on board, become subject to the police laws of a state ; the 
importer must submit to inspection, health and quarantine laws, and can 
land nothing contrary to their provisions. For such purposes, they are an 
express exception to the prohibitions on the states against imposing duties 
on exports and imports, which power might have been exercised by the states, 
had it not been forbidden (9 Wheat. 200); the restriction pre-supposes the 
existence of the power restrained, and the constitution certainly recognises 
inspection laws as the exercise of a power remaining in the state. Ibid. 203; 
12 Ibid. 438—42. The constitution thus has made such laws an exception 
to the prohibition. The prohibition was a restriction on the pre-existing 
power of the state, and being removed as to all police laws and those of 
inspection, the effect thereof is, by all the principles of this court, as to excep-
tions, the same as by the rules of the common law. “ An exception out of 
an exception, leaves the thing unexcepted.” 4 Day’s Com. Dig. 290.

It may, therefore, be taken as an established rule of constitutional law, 
that whenever anything which is the subject of foreign commerce, is brought
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witbin the jurisdiction of a state, it becomes subject to taxation and regula-
tion by the laws of a state, so far as is necessary for enforcing the inspection 
and all analogous laws, which are a part of its internal police. And as these 
laws are passed, in virtue of an original inherent right in the people of each 
state, to an exclusive and absolute jurisdiction and legislative power, which 
the constitution has neither granted to the general government, nor prohib-
ited to the states, the authority of these laws is supreme, and incapable of 
any limitation or control by congress. In the emphatic language of this 
court, this power “adheres to the territory of the state, as a portion of 
sovereignty not yet given away.” It is a part of its soil, of both of which 
the state is tenant in fee, till she makes an alienation.

No opinions could be in more perfect conformity with the spirit and 
words of the constitution, than those delivered in the two cases. They assert 
and maintain the power of congress over the three kinds of commerce which 
are committed to their regulation ; extend it to all its ratifications, so as to 
meet the objects of the grant to their fullest extent, and prevent the states 
from interposing any obstructions to its legitimate exercise within their 
jurisdiction. But having done this—having vindicated the supremacy of 
the laws of the Union over foreign commerce, wherever it exists, and for all 
the purposes of the constitution—the court most strictly adhered to that line, 
which separated the powers of congress from those of the states, and is drawn 
too plainly to be mistaken, when there is a desire to find it.

By the constitution, “ the congress shall have power,” “ to regulate com-
merce with foreign nations, and to pass all laws which may be necessary 
and proper for carrying into execution the foregoing power,” “as to regulate 
commerce,” &c. By inherent original right, as a single sovereign power, 
each state has the exclusive and absolute power of regulating its internal 
police, and of passing inspection, health and quarantine laws ; and by the 
constitution, as construed by this court, may lay any imposts and duties on 
imports and exports, which may be absolutely necessary for executing its 
inspection laws, and those which relate to analogous subjects. Here are 
two powers in congress, by a grant from states ; one to regulate, the other 
to enforce, execute or carry its regulations into effect; there are also two 
powers in a state, one to pass inspection laws, the other to lay duties and 
imposts on exports and imports, for the purpose of executing such laws. 
The power of the state is original, that of congress is derivative by the 
grant of the state; both powers are brought to bear on an article imported, 
after it has been brought within the state, so that each government has 
jurisdiction over the article, for different purposes; and there is no constitu-
tional objection to the exercise of the powers of either, by their respective 
laws. The framers of the constitution foresaw and guarded against the 
conflict, by first providing against the imposition of taxes, by a state, on 
the articles of commerce, for the purposes of revenue, and next securing to the 
states the execution of their inspection laws, by this provision : “No state 
shall, without the consent of the congress, lay any imposts or duties on 
imports or exports, except what may be absolutely necessary for executing 
its inspection laws; and the net produce of all duties and imposts laid by 
any state on imports or exports, shall be for the use of the treasury of 
the treasury of the United States ; and all such laws shall be subject to the 
revision and control of the congress.”
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There can be no plainer or better defined line of power; a state can, by 
its reserved power, tax imports and exports, to execute its inspection laws; 
it can tax them for no other purpose, without the consent of congress, and 
if it is even by an inspection law, it is subject to two restrictionsr—the United 
States are to receive the net produce, and congress may revise and control 
the law. If the inspection law imposes no duty or impost, congress has no 
power of revision or control over it, and their regulations of commerce must 
be subject to its provisions ; no restraints were imposed on this reserved 
power in the states, because its exercise would neither defeat nor obstruct 
any of the powers of congress, and these are the reasons of the court for the 
construction of the constitution which they have given. “ It carries the 
prohibition in the constitution.no further, than to prevent the states from 
doing that which it was the great object of the constitution to prevent.”

This object is clearly pointed out in the clause above quoted, by the 
nature of the prohibition, with its qualifications ; it was not to wholly deny 
to the states the power of taxing imports or exports, it only. imposed, as 
a condition, the consent of congress. In this respect, it left to the states a 
greater power over exports than congress had ; for, by the ninth section of 
the first article, they were prohibited from taxing exports, without any 
qualification, even by the consent of the states ; whereas* with the consent 
of congress, any state can impose such a tax by a law, subject to the condi-
tions prescribed. But if the state law imposes no tax on imports or exports, 
the prohibition does not touch it, either by requiring the consent of con-
gress, or making the law subject to its revision, or control; consequently, 
an inspection law, which consists merely of regulations as to matters appro-
priate to such subjects, is no more subject to any control, than any*other 
law relating to police. If the law imposes a tax, it then becomes so far sub-
ject to revision ; but this power to revise and control extends only to the 
tax ; and as to that, congress cannot go so far as to prevent a state from 
imposing such as “may be absolutely necessary for executing its inspection; 
laws.” Thus far the power of the state is incapable of control; and as this 
court has declared, that health, police and quarantine laws, come within 
,the same principle as inspection laws, the same rule must apply to them; the 
powers of the states over these subjects are absolute, if they impose nc tax 
or duty on imports or exports. If they impose such a tax, the law is valid, 
by the original authority of the state, and if not altered by congress, by its 
supervisory power, is as binding: as it would have been, before the constitu-
tion, because it has conferred no original jurisdiction over such subjects.to 
congress^.

Taken in this view, the object of this prohibition is apparent* and when 
carefully examined, will be found materially different from the prohibitions 
in the next sentence, which relate to matters wholly distinct, and are as 
different in their nature as their object. Among them, is a prohibition on 
the states, against laying a duty on tonnage, without the consent of con-
gress, but it imposes no other condition ; so that if this consent is once 
given, no revision or control1 over the law exists. This provision woul 
apply to a law regulating pilots, which has never been considered by con 
gress as a regulation..of commerce, and has been left to the states, whose 
laws-have been adopted froim the beginning of the government; such.adop-
tion being the consent required by the constitution.
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•When the constitution thus gives congress a revising and controlling 
power over state laws, which impose a tax or duty on imports or exports, or 
in any case makes their consent necessary to give validity to any law or act 
of a state ; the meaning, object and intention is, to declare that no other 
restriction exists. Any- case, therefore, which does not come within the 
prohibition* or in'which the’ prohibition is removed by the performance of 
the condition, can be no more reached by any act of congress, than if no 
jurisdiction over it had been granted. The reserved power of the state, 
when thus disineumbered of all restraints, embraces the case as one appro-
priate to its exclusive power of legislation, which congress cannot interfere 
with ; though they may tax or regulate the same thing for federal purposes, 
they cannot impair the power of the states to do either, for such purposes 
and objects as are recognised or authorized by the constitution. Thus, the 
states, by inspection and analogous laws, may regulate the importation and 
exportation of the subject of foreign commerce, so far as is necessary for 
the execution of such laws ; for all other purposes, the power of congress 
over them is exclusive, until they are mixed with the common mass of the 
property in a state* by a package sale. Thus, all the objects of the consti-
tution having been effected, the state has the same power over the articles 
imported, as over those which had never been subject to the regulation of 
congress.

In applying these plain deductions from the provisions of the constitu-
tion, as expounded by this court, to the present case, it comes within none 
of the prohibitions. The law in question encroaches on no power of con-
gress, it imposes no tax for any purpose ; it is-a measure necessary for the 
protection of the people of a, state-against taxation for the support of pau-
pers from abroad, or from other states, which congress have no power to 
impose by direct assessment, or as a consequence of ¡their power over com-
merce. The constitutional restraints on state laws, which bear on imports, 
exports or tonnage, were intended, and are applicable only to cases where 
they would injuriously affect the regulations of commerce prescribed, by 
congress ; not the execution of inspection or analogous laws, with which 
the constitution interferes no further, than to prevent them from being per-
verted to the raising money for the use of the state, and subjecting them to 
the revision and control of congress. In this view of the respective power? 
of the general and state governments, they operate without any collision, 
Commerce-is unrestricted by any-state laws, which assume the obstruction 
of ^navigation by any vessels authorized by law to navigate from state to 
state, or from foreign ports to those of a state, whether to transport goods 
or passengers. Imported articles remain undisturbed, under the protection 
of congress, after they are landed, until by a package sale they become 
incorporated into the common mass of property within a state, subject to its 
powers of taxation and general jurisdiction. But neither vessels nor goods 
are protected from the operation of those laws and regulations of internal 
police, over which the states have an acknowledged power, unaffected by 
any grant or prohibition which impairs its plenitude ; the consequence of 
which is, congress have no jurisdiction of the subject-matter, can pass no 
laws for its regulation, nor make any exemption from their provisions.

In any other view, collisions between the laws of the states and congress 
would be at inevitable as interminable. The powers of a state to execute
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its inspection laws, is as constitutional as that of congress to carry into exe-
cution its regulations of commerce ; if congress can exercise police powers 
as a means of regulating commerce, a state can, by the the same parity of 
reasoning, assume the regulation of commerce with foreign nations, as the 
means of executing and enforcing its police and inspection laws. There is 
no warrant in the constitution to authorize congress to encroach upon the 
reserved rights of the states, by the assumption, that it is necessary and 
proper for carrying their enumerated powers into execution ; or to author-
ize a state, under color of their reserved powers, or the power of executing 
its inspection or police regulations, to touch upon the powers granted to 
congress, or prohibited to the states. Implied or constructive powers of 
either description, are as wholly unknown to the constitution, as they are 
uterly incompatible with its spirit and provisions.

“ The constitution unavoidably deals in general language ” (1 Wheat. 
326) ; “ it marks only its great outlines and designates its important ob-
jects ” (4 Ibid. 407); but these outlines and objects are all enumerated ; none 
can be added or taken away ; what is so marked and designated in 
general terms, comprehends the subject-matter in its detail. A grant of 
legislative power over any given subject, comprehends the whole subject ; 
the corpus, the body, and all its constituent parts ; so does a prohibition 
to legislate ; yet the framers of the constitution could not have intended to 
leave it in the power of congress to so extend the details of a granted 
power, as to embrace any part of the corpus of a reserved power. A power 
reserved or excepted in general terms, as internal police, is reserved as much 
in detail and in all its ramifications, as the granted power to regulate com-
merce with foreign nations ; the parts or subdivisions of the one cannot be 
carried into the other, by any assumed necessity of carrying the given 
power, in one case into execution, which could not be done in the other. 
Necessary is but another word for discretionary, when there is a desire to 
assume power ; let it once be admitted, as a constitutional apology for the 
assumption by a state, of any portion of a granted power, or by congress, of 
any portion of a reserved power, the same reasoning will authorize the 
assumption of the entire power. States have the same right of deciding 
when a necessity exists, and legislating on its assumption, as congress has. 
The constitution has put them on the same footing in this respect ; but its 
framers have not left their great work subject to be mangled and mutilated 
by any construction or implication, which depends on discretion, or actual 
or assumed necessity. Its grants, exceptions and reservations are of entire 
powers, unless there are some expressed qualifications or limitations ; if 
either are extended or contracted by mere implication, there are no limits 
which can be assigned, and there can be no certainty in any provision in the 
constitution or its amendments. If one power can be incorporated into, and 
amalgamated with, another distinct power, or if substantive and distinct 
powers, which are vested in one legislative body, can be infused, by con-
struction, into another legislature, as the means of carrying into execution 
some other power, the consequences are obvious.

Any enumeration or specification of legislative powers is useless, i 
those which are omitted are inserted on the ground of necessity ; this won < 
be supplying the defects of the constitution, by assuming the organic 
powers of conventions of the people in the several states ; so it would, e,
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if constructive restrictions on the states were made, in cases where none 
had been imposed, or none resulted from the granted powers which were 
enumerated. When an implied power or restriction would thus be added 
as a constructive provision of the constitution, it would have the same force 
and effect as if it was expressed in words, or was apparent on inspection ; 
as a power which was necessary and proper, it must also be construed to 
carry with it the proper means of carrying it into effect, by a still further 
absorption by congress of specific powers reserved to the states, or by the 
states, of those enumerated in the grant to congress. Let, then, this prin-
ciple be once incorporated in the constitution, the federal government 
becomes one of consolidated powers, or its enumerated powers will be 
usurped by the states. When the line of power between them is drawn by 
construction, and substantive powers are used as necessary means to enforce 
other distinct powers, the powers, the nature and character of the federal 
and state governments must necessarily depend on the mere opinions of the 
constituent members of the tribunal which expounds the constitution, from 
lime to time, according to their views of an existing necessity. No case can 
arise, in which the doctrine of construction has been attempted to be carried 
further than in this ; the law of New York, on which this case turns, has 
but one object, the prevention of foreign paupers from becoming charge-
able on the city or other parts of the state; it is a part of the system of 
internal police, prescribing laws in relation to paupers. The state asserts 
as a right of self-protection, the exclusion of foreigners who are attempted 
to be forced upon them, under the power of the laws for the regulation of 
commerce, which the defendant contends, protects all passengers from 
foreign countries, till they are landed, and puts it out of the power of a state 
to prevent it. On the same principle, convicts from abroad may be forced 
into the states without limitation ; so, of paupers from other states, if once 
put in a vessel with a coasting license; so that all police regulations on 
these subjects by states must be held unconstitutional. One of two conse-
quences must follow. There can be no poor-laws applicable to foreigners ; 
they must be admitted into the state, and be supported by a tax on its citi-
zens, or congress must take the subject into their own hands, as a means of 
carrying into execution their power to regulate commerce. Their laws 
must not be confined to the sea-ports in the states into which foreign paupers 
are introduced, they must entend to every part of the state to which paupers 
from other states can be brought ; for the power to regulate commerce 
among the several states is as broad in all respects as to do it with foreign 
nations. “ It has been truly said, that commerce, as the word is used in the 
constitution, is a unit, every part of which is indicated by the term/’ “ If 
this be the admitted meaning of the word, in its application to foreign 
nations, it must carry the same meaning throughout the sentence, and 
remain a unit, unless there be some plain intelligible cause which alters it.” 
» Wneat. 194. To my mind, there can be no such cause for discriminating 
between an imported and a domestic pauper ; one is as much an article of 
commerce as another, and the same power which can force them into a state 
from a vessel, can do it from a wagon, and regulate their conveyance on 
the roads or canals of a state, as well as on its rivers, havens or arms of the 
sea. In following out these principles to their consequences, congress may, 
and, to be consistent, ought to go further. Poor laws are analogous to
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health, quarantine and inspection laws, all being parts of a system of inter-
nal police, to prevent the introduction of what is dangerous to the safety or 
health of the people ; and health and quarantine laws extend to the vessel, 
the cargo and'passengers. Laws excluding convicts and> paupers are as 
necessary to preserve'the 'morals of the people from corruption, and their 
property from taxation, as any laws of the other description can be ; nor do 
they interfere any further with the regulations of commerce ; as laws in 
pari materia, they must stand or fall together, or some arbitrary unintelli-
gible distinction must be made between them, which is neither to be found 
in the constitution, nor decisions of this court. If the. principle on which 
health and quarantine laws are sustained, is applied to this case, the 
validity of the law in question is not to be doubted ; if this principle is not 
so applied, then it is an unsound one, which must be abandoned, whereby 
the reserved powers of the states over their ¡internal police, must devolve on 
congress, as an- incident' to, or the means of regulating, “commerce with 
foreign nations,” and among the several states.” There is no middle 
ground on which health and quarantine laws can be supported, which will 
not equally support poor laws ; . nor can poor laws be> declared void on 
any ground that will not prostraté'the others ; all must be included within, 
or excepted from, the prohibition.

When we recur to the political history of the country from. 1774 to the 
adoption of the constitution, we find the people and the states uniformly 
opposing any interference with their internal polity, by parliament or con-
gress ; it is not a little strange, that they should have ♦ adopted a constitu-
tion which has taken from the states the power of regulating pauperism 
within their territory. They little thought ¡that in the. grant of a power to 
regulate commerce with) foreign nations and among the i states, they also 
granted, as a means, the; regulation of internal police ; they little feared that 
the powers which were cautiously reserved to themselves by an amend-
ment, could be' taken from them by construction, or that any reasoning 
would prevail, by which the grant would be so stretched as to embrace 
them. We should never have had a federal government, if there had been 
a declaration in its frame, that congress could pass poor-laws, or interfere 
to revise or control those passed by the states ; or that congress could legis-
late on any subject of legislation over which no jurisdiction was granted to 
them, and which was reserved to the states or people, in the same plenitude 
as they held it before they’surrendered any portion of their, power. The 
constitution gives no color for such doctrines, nor can they be infused into 
it, by any just rule of interpretation ; the tenth amendment becomes a dead 
letter, if the constitution does not point to the powers which are “ delegated 
to the United States,” or “prohibiteditd the states,” ¡and reserve all other 
powers “to the states respectively or the people.” Any enumeration of 
powers granted, any-specific prohibitions on the states, will not only'become 
wholly unmeaning, if new subjects may be brought within their scope, a* 
means of enforcing the given powers, or the prohibitions on the states 
extended beyond those which are specified, but the implied powers and 
implied prohibitions must be more illimitable; than those which are 
express.

When the constitution grants a power, it makes exceptions to such as 
were not intended to be absolute; but from the nature of those which aie
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assumed, they are'not included in the enumeration, and cannot be controlled 
by the exceptions, which apply only to what is granted. When prohibi-
tions are imposed on the states, the constitution uses terms which denote 
their character, whether they are intended to be absolute or qualified. 
In the first clause of the tenth section of the first article, the prohibi-
tions are positive and absolute ; no power can dispense with them : those 
in the second are qualified ; “ no state shall, without the consent of con-
gress,” is merely a conditional prohibition ; when the consent is given, the 
condition is performed ; and the power of the state remains as if no condi-
tion had ever been exacted. See Poole v. Fleeger [post, p. 212). But if 
a state lays a tax on imports or exports, then two other conditions are 
imposed, the produce goes to the United States, and congress may revise 
and control the state law ; congress can, however, do no more than consent 
or dissent, or revise or control the law of the state, they have no power to 
pass a distinct law, embracing the same subject in detail. The original 
primary power is in the state, and, subject to the consent and supervision of 
congress, it admits of no other restriction.

Now, when a law which imposes no tax on imports, exports or tonnage, 
is brought within a prohibition, by construction, it cannot be validated by 
the consent of congress ; and if they can take jurisdiction of the subject, 
they cannot be confined to mere revision or control, the »power must be co-
extensive with their opinion of the necessity of using it, as the means of 
effecting the object. This seems to me Utterly inconsistent with the con-
stitution, which has ’imposed only a qualified prohibition on the power of 
states to tax the direct subjects of foreign commerce/imports and exports. 
I cannot think, that it intended, or can be construed, to impose an unquali-
fied prohibition on a state, to prevent the introduction of convicts»or paupers, 
who are entitled to no higher protection than the vessel or goods on board; 
which are subject to state taxation with the assent of congress ; and to 
health, inspection and quarantine laws, without their consent. I can dis-
criminate no line of power between the different subjects of internal police, 
nor find any principle in the constitution, or rule of construing it by this 
court, that places any part of a police system within any jurisdiction except 
that of a state, or which can revise or in any way control its exercise, 
except as specified. Police regulations are not within any grant of powers 
to the federal government for federal purposes ; congress may make them 
in the territories, this district, and other places where they have exclusive 
powers of legislation, but cannot interfere with the police of any part of a 
state. As a power excepted and reserved by the states, it remains in them 
in full and unimpaired sovereignty, as absolutely as their soil, which has not 
been granted to individuals or ceded to the United States ; as a right of 
jurisdiction over the land and waters of a state, it adheres to both, so as to 
be incapable of exercise by any other power, without cession or usurpation. 
Congress had the same power of exclusive legislation in this district, without 
a cession from Maryland and Virginia ; they have the same power over the 
sites of forts, arsenals and navy yards, without a cession from a state, or 
purchase with its consent, as they have to interfere with its internal police.

It is the highest and most sovereign jurisdiction, indispensable to the 
separate existence of a state ; it is a power vested by original inherent 
right, existing before the constitution, remaining in its plenitude, incapable
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of any abridgment by any of its provisions. The law in question is confined 
to matters of police, it affects no regulations of commerce, it impairs no 
rights of any persons engaged in its pursuits ; and while such laws are not 
extended beyond the legitimate objects of police, there is, in my opinion, no 
power, under the constitution, which can impair its force, or by which con-
gress can assume any portion or part of this power, under any pretext 
whatever. By every sound rule of constitutional and common law, a power 
excepted or reserved by a grantor, “ always is with him and always was,” 
and whatever is a part of it, is the thing reserved, which must remain with 
the grantor.

If it be doubtful whether the power is granted, prohibited or reserved, 
then, by the settled rules and course of this court, its decision must be in 
favor of the validity of the state law. 6 Cranch 128 ; 4 Pet. 625 ; 12 
Wheat. 436. That such a course of decision is called for by the highest 
considerations, no one can doubt ; in a complicated system of government 
like ours, in which the powers of legislation by state and federal govern-
ment are defined by written constitutions, ordained by the same people, the 
great object to be effected in their exposition, is harmony in their move-
ments. If a plain collision arises, the subordinate law must yield to that 
which is paramount; but this collision must not be sought by the exercise 
of ingenuity or refinement of reasoning ; it ought to be avoided, whenever 
reason or authority will authorize such a construction of a law, “ ut magis 
valeat quam pereat” While this remains, as it has been the governing rule 
of this court, its opinions will be respected, its judgments will control public 
opinion, and tend to give perpetuity to the institutions of the country. But 
if state laws are adjudged void, on slight or doubtful grounds, when they 
are not manifestly repugnant to the constitution, there is great reason to 
fear, that the people, or the legislatures of the states, may feel it necessary 
to provide some additional, protection to their reserved powers, remove 
some of the restrictions on their exercise, and abridge those delegated to 
congress.

Stor y , Justice. (Dissenting.}—The present case comes before the court 
upon a certificate of division of opinion of the judges of the circuit court of 
the southern district of New York. Of course, according to the well-known 
practice of this court, and the mandates of the law, vre can look only to the 
question certified to us, and to it, in the very form in which it is certified. 
In the circuit court, the following point was presented on the part of the 
defendant, viz : that the act of the legislature of the state of New York, 
mentioned in the plaintiff’s declaration, assumes to regulate trade and com-
merce between the port of New York and foreign ports, and is unconstitu-
tional and void. And this point constitutes the matter of division in the 
circuit court; and that upon which our opinion is now required.

The act of New York, here referred to, was passed on the 11th of Febru-
ary 1824, and is entitled “an act concerning passengers in vessels coming 
to the port of New York.” By the first section, it requires the master ot 
any ship arriving at the port of New York, from any country out of the 
United States, or from any other of the United States than New. York, 
within twenty-four hours after the arrival, to make a report in writing, on 
oath or affirmation, to the mayor of the city, &c., of the name, place of birth,
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and last legal settlement, age and occupation of every passenger brought in 
the ship, on her last voyage, from any foreign country, or from any other 
of the United States, to the city of New York, and of all passengers landed, 
or suffered or permitted to land, at any place, during her last voyage, or put 
on board, or suffered or permitted to go on board, of any other ship, with an 
intention of proceeding to the said city, under the penalty of $75 for every 
passenger not so reported, to be paid by the master, owner or consignee. 
The second section makes it lawful for the mayor, &c., to require every 
such master to give bond, with two sufficient sureties, in a sum not exceed-
ing $300 for each passenger, not being a citizen of the United States, 
to indemnify and save harmless the mayor, &c., and overseers of the poor, 
from all expense and charge *which may be incurred for the main- 
tenance and support of every such passenger, &c., under a penalty of •• 154 
$500. The third section provides, that whenever any person brought in such 
ship, and being a citizen of the United States, shall be, by the mayor, &c., 
deemed likely to become chargeable to the city, the master or owner shall, 
upon an order for this purpose, remove every such person, without delay, to 
the place of his last settlement, and in default, shall be chargeable with the 
expenses of the maintenance and removal of such person. The fourth sec-
tion requires persons, not citizens, entering into the city, with the intention 
of residing there, to make a report prescribed by the act, under the penalty 
of $100. The fifth section provides for the manner of recovering the pen-
alties ; the sixth section makes the ship liable to attachment and seizure for 
the penalties. The seventh section repeals former acts ; and the eighth and 
last section declares persons swearing or affirming falsely in the premises 
guilty of perjury, and punishable accordingly.

Such is the substance of the act. It is apparent, that it applies to all 
vessels coming from foreign ports, and to all coasting vessels and steam 
boats from other states, and to all foreigners, and to all citizens, who are 
passengers, whether they come from foreign ports or from other states. It 
applies also, not only to passengers who arrive at New York, but to all 
passengers landed in other states, or put on board of other vessels, although 
not within the territorial jurisdiction or limits of New York.

The questions then presented for our consideration under these circum-
stances are : 1st. Whether this act assumes to regulate trade and commerce 
between the port of New York and foreign ports? 2d. If it does, whether 
it is unconstitutional and void ? The counsel for the plaintiff assert the 
negative ; the counsel for the defendant maintain the affirmative, on both 
points.

In considering the first point, we are spared even the necessity of any 
definition or interpretation of the words of the constitution, by which power 
is given to congress “ to regulate commerce with foreign nations, and 
among the several states for the subject was most elaborately considered 
in Gibbons v. Ogden, 9 Wheat. 1. On that occasion, Mr. Chief Justice 
Mars hall , in delivering the opinion of the court, said, “ commerce undoubt-
edly is traffic ; but it is something more ; it is intercourse ; it describes 
the commercial intercourse between nations, and parts of nations, in all its 
branches ; *and is regulated by prescribing rules for carrying on that 
intercourse.” 9 Wheat. 189. And again, “these words comprehend 
every species of commercial intercourse between the United States and
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foreign nations ; no sort of trade can be carried on between this country 
and any other, to which this power does not extend.” 9 Wheat. 193-4. 
“ In regulating commerce with foreign nations, the power of congress does 
not stop at the jurisdictional lines of the several states; it would be a very 
useless power, if it could not pass those lines.” “If congress has the power 
to regulate it, that power must be exercised, wherever the subject exists; 
if it exists within the states, if a foreign voyage may commerce or terminate 
at a port within a state, then the power of congress may be exercised within 
a state.” 9 Wheat. 195. “The power of congress then comprehends naviga-
tion within the limits of every state in the Union, so far as that navigation 
may be connected with commerce, with foreign nations, or among the 
several states.” 9 Wheat. 197. And again, “it is the power to regulate, 
that is, to prescribe the rule, by which commerce is governed.” 9 Wheat. 
196. But what is most important to the point now under consideration, it 
was expressly decided in that case, that vessels engaged in carrying pas-
sengers were as much within the constitutional power of congress to 
regulate commerce, as vessels engaged in the transportation of goods. 
“ Vessels (said the chief justice) have always been employed, to a greater 
or less extent, in the transportation of passengers, and have never been sup-
posed to be, on that account, withdrawn from the control or protection of 
congress. Packets which ply along the coast, as well as those1 which make 
voyages between Europe and America, consider the transportation of pas-
sengers as an important part of their business ; yet it has never been 
suspected, that the general laws of navigation did not apply to them.” And 
again, “a coasting vessel employed in the transportation of passengers is as 
much a portion of the American marine, as one employed in the transporta-
tion of a cargo.” 9 Wheat. 215-16. And this language is the more impres-
sive, because the case then before the court, was that of a steamboat, whose 
principal business was the transportation of passengers. If, then, the regu-
lation of passenger ships be in truth a regulation of trade and commerce^ it 
seems very difficult toescape from the conclusion, that the act in contro-
versy is, in the sense of the objection, an act which assumes to regulate 
trade and commerce between the port of New York and foreign ports. It

requires a *report, not only of passengers who arrive at New'York, 
but of all who have been landed at any places out of the territorial 

limits of New York, whether in foreign ports or in the ports of other states. 
Il requires bonds to be given by the master or owner for all passengers, not 
citizens ; and it compels them to remove, or pay the expenses of removal 
of, all passengers, who are citizens, and are deemed likely to become charge-
able to the city, under severe penalties. If these enactments had been 
contained in any act passed by congress, it would not have been doubted, 
that they were regulations of passenger ships engaged in foreign com-
merce ? Is their character changed, by their being found in the laws o a 
state ?

I admit, in the most unhesitating manner, that the states have a right to 
pass health laws and quarantine laws, and other police laws, not contraven-
ing the laws of congress rightfully passed under their constitutional author-
ity. I admit, that they have a right to pass poor-laws, and laws to prevent 
the introduction of paupers into the state, under the like qualifications. 
I go further, and admit, that in the exercise of their legitimate authority over
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any particular subject, the states may generally use the same means which 
are used by congress, if these means are suitable to the end. But 1 cannot 
admit, that the states have authority to enact laws, which act upon subjects 
beyond their territorial limits, or within those limits and which trench upon 
the authority of congress in its power to regulate commerce. It was said 
by this court, in the case of Brown v. State of Maryland, 12 Wheat. 419, 
that even the acknowledged power of taxation by a state cannot be so exer-
cised as to interfere with any regulation of commerce by congress.

It has been argued, that the act of New York is not a regulation of comr 
merce, but is a mere police law upon the subject of paupers ; and it has been 
likened to the cases of health laws, quarantine laws, ballast laws, gunpowder 
laws, and others of a similar nature. The nature and character of these laws 
were fully considered, and the true answer given to them, in the case-of 
Gibbons v. Ogden, 9 Wheat. 1; and* though the reasoning there , given 
might be expanded, it cannot, in its grounds and distinctions, be more point-
edly illustrated, or better expounded. I have already said, that I admit the 
power of the states to pass such laws, and to use the proper means to effectu-
ate the objects of them ; but it is with this reserve, that these means are 
not exclusively vested in congress. A state cannot make a regulation of 
commerce, to enforce its health laws, because it is a ^means withdrawn p K 
from its authority. It may be admitted, that it is a means adapted to 
the end ; but it is quite a different question, whether. it be a means within 
the competency of the state jurisdiction. The states have a right to borrow 
money ; and borrowing by the issue of bills of credit, would certainly be an 
appropriate means ; but we all know, that the emission of bills of credit by 
a state is expressly prohibited by the constitution. If the power to^regulate 
commerce be exclusive in congress, then there is no difference between, an 
express and an implied prohibition upon, the states.

But how can it be truly said, that the act of New York is not a regola-, 
tion of commerce? No one can well doubt, that if the same act had been 
passed by congress, it would have been a regulation of commerce ; and in 
that way, and in that only, would it be a constitutional act of congress. The 
right of congress to pass such an act has been .expressly .conceded , at the 
argument. The act of New York purports, on its very face, to regulate 
the conduct of masters, and owners and passengers, in foreign trade ; and in 
foreign ports and places. Suppose, the act had required, thatI the master 
and owner of ships should make report of all goods taken on board or landed 
m foreign ports, and of the nature, qualities and value of such goods ; could 
there be a doubt, that it would have been a regulation of Commerce ? -, If not, 
m what essential respect does the requirement of a report of the passengers 
taken or landed in a foreign port or place, differ from the case put? I pro-
fess not to be able to see any. I listened with great attention to the argu-. 
ment, to ascertain upon what ground the act of New York was to be main-
tained not to be a regulation of commerce. I confess, that ! was unable 
to ascertain any, from the reasoning of either of the learned counsel, who 
spoke for the plaintiff. Their whole argument on this point seemed; to me 
to amount to this : that if it wTere a. regulation.of commerce, still it. might 
also be deemed a regulation of police, and a part of the system.of, poor-laws ; 
and therefore, justifiable as a means to attain the endv In my judgment, 
for the reasons already suggested, that is not a just consequence, or a legiti-
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mate deduction. If the act is a regulation of commerce, and that subject 
belongs exclusively to congress, it is a means cut off from the range of state 
sovereignty and state legislation.

And this leads me more distinctly to the consideration of the other 
point in question ; and that is, whether, if the act of New York be a regu-
lation of commerce, it is void and unconstitutional ? If the power of con- 
* gress to regulate commerce be an exclusive power ; or *if the sub- 

ject-matter has been constitutionally regulated by congress, so as to 
exclude all additional or conflicting legislation by the states, then, and in 
either case, it is clear, that the act of New York is void and unconstitu-
tional. Let us consider the question under these aspects.

It has been argued, that the power of congress to regulate commerce is 
not exclusive, but concurrent with that of the states. If this were a new 
question in this court, wholly untouclfed by doctrine or decision, I should 
not hesitate to go into a full examination of all the grounds upon which 
concurrent authority is attempted to be maintained. But in point of fact, 
the whole argument on this very question, as presented by the learned 
counsel on the present occasion, was presented by the learned counsel who 
argued the case of Gibbons n . Ogden, 9 Wheat. 1 ; and it was then delib-
erately examined, and deemed inadmissible by the court. Mr. Chief Jus- 
tioe Mae sh al l , with his accustomed accuracy and fulness of illustration, 
reviewed at that time the whole grounds of the controversy ; and from that 
time to the present, the question has been considered (so far as I know) 
to be at rest. The power given to congress to regulate commerce with 
foreign nations, and among the states, has been deemed exclusive, from the 
nature and objects of the power, and the necessary implications growing 
out of its exercise. Full power to regulate a particular subject, implies the 
whole power, and leaves no residuum ; and a grant of the whole to one, is 
incompatible with a grant to another of a part. When a state proceeds to 
regulate commerce with foreign nations, or among the states, it is doing 
the very thing which congress is authorized to do. Gibbons v. Ogden, 9 
Wheat. 198-9. And it has been remarked, with great cogency and accuracy, 
that the regulation of a subject indicates and designates the entire result, 
applying to those parts which remain as they were, as well as to those 
parts which are altered. It produces a uniform whole, which is as much 
disturbed and deranged by changing what the regulating power designs to 
leave untouched, as that upon which it has operated. Gibbons y. Ogden, 
9 Wheat. 209.

This last suggestion is peculiarly important in the present case ; for con-
gress has, by the act of the 2d of March 1819, ch. 170, regulated passenger 
ships and vessels. Subject to the regulations therein provided, passengers 
may be brought into the United States from foreign ports. These regula-
tions, being all which congress have chosen to enact, amount, upon the 

reasoning already stated, to a *complete exercise of its power over 
*159] whole subject, as well in what is omitted as what is provided for. 
Unless, then, we are prepared to say, that wherever congress has legislated 
upon this subject, clearly within its constitutional authority, and made a 
such regulations, as, in its own judgment and discretion, were deemed expe-
dient ; the states may step in and supply all other regulations, which they 
may deem expedient, as complementary to those of congress, thus subject- 

126



1837] OF THE UNITED STATES. 159
New York v. Miln.

ing all our trade, commerce and navigation, and intercourse with foreign 
nations, to the double operations of distinct and independent sovereignties, 
it seems to me, impossible to maintain the doctrine, that the states have a 
concurrent jurisdiction with congress on the regulation of commerce, 
whether congress has or has not legislated upon the subject ; d fortiori, 
when it has legislated.

There is another consideration, which ought not to be overlooked in dis-
cussing this subject. It is, that congress, by its legislation, has, in fact, 
authorized not only the transportation but the introduction of passengers 
into the country. The act of New York imposes restraints and burdens 
upon this right of transportation and introduction. It goes even further, 
and authorizes the removal of passengers, under certain circumstances, out 
of the state, and at the expense of the master and owner in whose ship they 
have been introduced ; and this, though they are citizens of the United 
States, and were brought from other states. Now, if this act be constitu-
tional to this extent, it will justify the states in regulating, controlling, and, 
in effect, interdicting the transportation of passengers from one state to 
another, in steamboats and packets. They may levy a tax upon all such 
passengers ; they may require bonds from the master, that no such passen-
gers shall become chargeable to the state ; they may require such passen-
gers to give bonds, that they shall not become so chargeable ; they may 
authorize the immediate removal of such passengers back to the place from 
which they came. These would be most burdensome and inconvenient 
regulations respecting passengers, and would entirely defeat the object of 
congress in licensing the trade or business. And yet, if the argument which 
we have heard be well founded, it is a power strictly within the authority 
of the states, and may be exerted, at the pleasure of all or any of them, to 
the ruin and, perhaps, annihilation of our passenger navigation. It is no 
answer to the objection, to say, that the states will have too much wisdom 
and prudence to exercise the authority to so great an extent. Laws were 
actually passed, of a retaliatory nature, by the states of New York, New 
Jersey and *Connecticut, during the steamboat controversy, which rHt 
threatened the safety and security of the Union ; and demonstrated *- 
the necessity, that the power to regulate commerce among the states should 
be exclusive in the Union, in order to prevent the most injurious restraints 
upon it.

In the case of Brown v. State of Maryland, 12 Wheat. 419, the state 
had, by an act, required, that every importer of foreign goods, selling the 
same by wholesale, should, before he was authorized to sell the same, take 
out a license for which he should .pay fifty dollars; and in default, the 
importer was subjected to a penalty. The question was, whether the state 
legislature could constitutionally require the importer of foreign goods to 
take out such a license, before he should be permitted to sell the same in 
the imported package ? The court held, that the act was unconstitutional 
and void, as laying a duty on imports, and also as interfering with the 
power of congress to regulate commerce. On that occasion, arguments 
were addressed to the court on behalf of the state of Maryland, by their 
learned counsel, similar to those which have been addressed to us on the 
present occasion ; and in a particular manner, the arguments, that the act 
did not reach the property, until after its arrival within the territorial limits

127



160 SUPREME COURT [Jan’y
New York v. Miln.

of the state ; that it did not obstruct the importation, but only the sale of 
goods, after the importation. The court said, “ there is no difference, in 
effect, between the power to prohibit the sale of an article, and the power 
to-prohibit its introduction into the country ; the one would be a necessary 
consequence of the other ; none would be imported, if none could be sold.” 
“ It is obvious, that the same power which imposes a light.duty, can impose 
a heavy one, which amounts to a prohibition. Questions of power do not 
depend on the degree to which it may be.exercised ; if it may be exercised 
at all, it must be exercised at the will of those in: whose hands it is placed.” 
“ Thè power claimed by the state is, in its nature, in conflict with that given 
to congress (to regulate commerce); and the greater or less extent to which 
it may bé exercised, does not enter into the inquiry concerning its existence.” 
“Any chàrge on the introduction and incorporation of the articles into and 
with the mass of property in the country, must be hostile to. the power given 
to congress to regulate commerce ; since an essential part of that., regulation, 
and principal object of it, is to prescribe the regular means of accomplishing 
that introduction and incorporation.”

This whole' reasoning is directly applicable to the present case; if, 
* 1 *instead of the- language respecting the introduction and importation

J of goods, we merely substitute the words, respecting ;the introduc-
tion and importation of passengers, we shall instantly perceive its. full pur-
pose and 'effect. The result of the whole reasoning is, that whatever 
restrains or prevents the introduction or importation of passengers or goods 
into the country, authorized and allowed by congress, whether in the shape 
ofa tax or other charge, or whether before or after their arrival in port, 
interferes with the exclusive right of congress to regulate commerce.

Such is a brief view of the grounds upon which my judgment is, that 
the act of New York is unconstitutional and void. In this .opinion, I have 
the consolation to know, that I had the entire concurrence, upon the same 
grounds, of that great constitutional jurist, the late Mr. Chief Justice.Mar -
shal l . Having heard the former arguments, his deliberate opinion was, 
that the act of New York was unconstitutional ; and that the present case 
fell directly within the principles established in the case of Gibbons v. 
Ogden, 9 Wheat. 1, and Brown vi State of Maryland, 12 Ibid. 419.

This  cause came on to be heard, on the transcript of the record from 
the circuit court of the United States for the southern district of New York, 
and on the question and point on which the judges of the said circuit court 
were opposed in opinion, and which was certified to this court for its opin-
ion, agreeable to the act of congress in such case made and provided, and 
was argued by counsel ; On consideration whereof, it is the opinion of this 
court, that so much of the section of the act of the legislature of New York 
as applies to the breaches assigned in the declaration, does not assume, to 
regulate commerce between the port of New York and foreign ports ; and 
that so much of said section is constitutional.: Whereupon, it is now here 
ordered and adjudged by this court, that it be so certified to the said circuit 
court.
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