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Petitioner, a Spanish subject, was employed on board a ship of
Spanish flag and registry, owned by a Spanish corporation, for a
voyage beginning and ending in Spain. He was injured while the
ship was in American territorial waters, and he filed suit on the law
side of a Federal District Court in New York. He claimed damages
under the Jones Act and under the general maritime law for unsea-
worthiness, maintenance and cure and negligence against his
Spanish employer and a New York corporation which acted as
its husbanding agent in New York. Damages for negligence under
the general maritime law were claimed against two other American
corporations engaged in operations related to loading freight in
New Jersey. The District Court dismissed the complaint and
the Court of Appeals affirmed. Held:

1. Jurisdiction under the Jones Act was adequately alleged.
P. 359.

2. Jurisdiction on the law side of claims based on the general
maritime law is not granted by 28 U. S. C. § 1331. Pp. 359-380.

3. There was jurisdiction, “pendent” to jurisdiction under the
Jones Act, to determine whether the claims against the Spanish
corporation based on general maritime law stated a cause of action.
Pp. 380-381.

4. There was jurisdiction under 28 U. S. C. § 1332 over the
claims under the general maritime law against the three American
corporations. P. 381.

5. Neither the Jones Act nor the general maritime law of the
United States is applicable to the claims against the foreign
shipowner. Pp. 381-384.

6. The claims for unseaworthiness and maintenance and cure
against the husbanding agent were properly dismissed in light of
the District Court’s findings of fact. Pp. 384-385.
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7. The case must be remanded for consideration of the claims
against the three American corporations based on negligence.
P. 385.

244 F. 2d 409, judgment vacated and cause remanded to the District
Court for further proceedings.

Narciso Puente, Jr. and Silas B. Axtell argued the
cause for petitioner. With them on the brief was Charles
A. Ellis.

John L. Quinlan argued the cause for Compania Tras-
atlantica and Garcia & Diaz, Inc., respondents. With
him on a brief for Compania Trasatlantica (also known
as the Spanish Line) was John M. Aherne.

Sidney A. Schwartz argued the cause for the Quin
Lumber Co., Inec., respondent. With him on the brief
was William J. Kenney.

John P. Smith submitted on brief for the International
Terminal Operating Co., respondent.

Briefs of amict curiae urging affirmance were filed by
Lawrence Hunt and Daniel L. Stonebridge for the Gov-
ernment of the United Kingdom of Great Britain and
Northern Ireland, and for the Government of Denmark.

James M. Estabrook and David P. H. Watson filed a
brief for Skibsfartens Arbeidsgiverforening (Norwe-
gian Shipping Federation) and Sveriges Redareforening
(Swedish Shipowner’s Association), as amict curiae,
urging that the dismissal of the complaint as to the
Spanish Line be affirmed.

MR. JustickE FRANKFURTER delivered the opinion of the
Court.

Petitioner Francisco Romero, a Spanish subject, signed
on as a member of the crew of the S. S. Guadalupe for a
voyage beginning about October 10, 1953. The Guada-
lupe was of Spanish registry, sailed under the Spanish
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flag and was owned by respondent Compania Trasatlan-
tica (also known as Spanish Line), a Spanish corporation.
At the completion of the voyage for which he signed,
Romero continued uninterruptedly to work on the Guada-
lupe. Thereby, under the law of Spain, the terms and
conditions of the original contract of hire remained in
force. Subsequently the S. S. Guadalupe departed from
the port of Bilbao in northern Spain, touched briefly
at other Spanish ports, and sailed to the port of New
York at Hoboken. From here the ship made a brief trip
to the ports of Vera Cruz and Havana returning to
Hoboken where, on May 12, 1954, Romero was seriously
injured when struck by a cable on the deck of the
Guadalupe. Thereupon petitioner filed suit on the law
side of the District Court for the Southern District of
New York.

The amended complaint claimed damages from four
separate corporate defendants. Liability of Compania
Trasatlantica and Garecia & Diaz, Inc., a New York cor-
poration which acted as the husbanding agent for Com-
pania’s vessels while in the port of New York, was
asserted under the Jones Act, 41 Stat. 1007, 46 U. S. C.
§ 688, and under the general maritime law of the United
States for unseaworthiness of the ship, maintenance and
cure * and a maritime tort. Liability for a maritime tort
was alleged against respondents International Terminal
Operating Co. and Quin Lumber Co. These two com-
panies were working on board the S. S. Guadalupe at the
time of the injury pursuant to oral contracts with Garcia
& Diaz, Inc. Quin, a New York corporation, was engaged
in carpentry work preparatory to the receipt of a cargo

! The claim for maintenance and cure under the general maritime
law included an amount for wages to the end of the voyage. We
have not before us an independent claim for wages due and therefore
need express no opinion on such a claim by one in petitioner’s
position.
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of grain. International Terminal, incorporated in Dela-
ware, was employed as stevedore to load the cargo. The
jurisdiction of the District Court was invoked under the
Jones Act and §§ 1331  and 13323 of the Judicial Code,
28 U. S. C.

Following a pre-trial hearing the District Court dis-

missed the complaint. 142 F. Supp. 570.* The court

2“The district courts shall have original jurisdiction of all civil
actions wherein the matter in controversy . . . arises under the
Constitution, laws or treaties of the United States.”

3¢(a) The district courts shall have original jurisdiction of all
civil actions where the matter in controversy . . . is between:

“(2) Citizens of a State, and foreign states or citizens or subjects
thereof;”

4 Prior to the commencement of the trial respondents moved to
dismiss the complaint on the ground that the District Court lacked
“jurisdiction” over the subject matter. The answers of some of the
respondents also contained motions to dismiss for failure to state a
claim upon which relief can be granted. A pre-trial hearing on the
issue of “jurisdiction” was held and the complaint was dismissed.
Although the trial court viewed the issues as jurisdictional in the cor-
rect sense, the procedure followed was precisely that provided for a
preliminary hearing to determine whether a claim was stated upon
which relief can be granted. Fed. Rules Civ. Proc., 12 (d). Although
the court considered evidence outside the pleadings, Federal Rule
12 (c) allows such evidence to be admitted, requiring the court then to
treat the motion as one for summary judgment under Rule 56. Sum-
mary judgment is proper if “there is no genuine issue as to any
material fact and . . . the moving party is entitled to a judgment as
a matter of law.” Fed. Rules Civ. Proc., 56 (¢). The determinations
made by the District Court, in the course of its hearing on jurisdic-
tion, insofar as they are relevant to our disposition, were within the
properly conceived scope of Rule 56. Since all the requirements
of Rule 12 (c¢), relating to a hearing on a motion for judgment on
the pleadings, were satisfied and the findings made were properly
relevant to such a hearing, we need not restrict our disposition to
the issue of “jurisdiction” merely because the proceedings below were
inartistically labeled.
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held that the action under the Jones Act against Com-
pania Trasatlantica must be dismissed for lack of juris-
diction since that Act provided no right of action for an
alien seaman against a foreign shipowner under the cir-
cumstances detailed above. The claims under the general
maritime law against Compania also were dismissed since
the parties were not of diverse citizenship and 28 U. S. C.
§ 1331 did not confer jurisdiction on the federal law
courts over claims rooted in federal maritime law. The
District Court dismissed the Jones Aect claim against
Garcia & Diaz, Inc., pursuant to its finding that Garcia
was not the employer of Romero nor, as a husbanding
agent for Compania, did it have the operation and control
of the vessel. The remaining claims, including those
against the other respondents, were dismissed because of
lack of the requisite complete diversity under the rule
of Strawbridge v. Curtiss, 3 Cranch 267. Upon examina-
tion of the Spanish law the district judge also declined
jurisdiction “even in admiralty as a matter of discretion.”
142 F. Supp., at 574. The Spanish law provides Romero
with a lifetime pension of 35% to 55% of his seaman’s
wages which may be increased by one-half if the negli-
gence of the shipowner is established; it also allows the
recovery of the Spanish counterpart of maintenance and
cure. These rights under the Spanish law may be en-
forced through the Spanish consul in New York.

The Court of Appeals affirmed the dismissal of the com-
plaint, 244 F. 2d 409. We granted certiorari, 355 U. S.
807, because of the conflict among Courts of Appeals as
to the proper construction of the relevant provision of
the Judiciary Act of 1875 (now 28 U. S. C. § 1331) and
because of questions raised regarding the applicability
of Lauritzen v. Larsen, 345 U. S. 571, to the situation
before us. The case was argued during the last Term
and restored to the calendar for reargument during the
present Term. 356 U. S. 955.
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I. JURrIisDICTION.

(a) Jurisdiction under the Jones Act.—The District
Court dismissed petitioner’s Jones Act claims for lack of
jurisdiction. “As frequently happens where jurisdiction
depends on subject matter, the question whether jurisdic-
tion exists has been confused with the question whether
the complaint states a cause of action.” Montana-
Dakota Utilities Co. v. Northwestern Public Service Co.,
341 U. S. 246, 249. Petitioner asserts a substantial claim
that the Jones Act affords him a right of recovery for the
negligence of his employer. Such assertion alone is suffi-
cient to empower the District Court to assume jurisdiction
over the case and determine whether, in fact, the Act does
provide the claimed rights. “A cause of action under our
law was asserted here, and the court had power to deter-
mine whether it was or was not well founded in law and
in faet.” Lauritzen v. Larsen, 345 U. S. 571, 575.

(b) Jurisdiction under 28 U. S. C. § 1331.—Petitioner,
a Spanish subject, asserts claims under the general mari-
time law against Compania Trasatlantica, a Spanish cor-
poration. The jurisdiction of the Federal District Court,
sitting as a court of law, was invoked under the provisions
of the Judiciary Act of 1875 which granted jurisdiction to
the lower federal courts “of all suits of a civil nature at
common law or in equity, . . . arising under the Con-
stitution or laws of the United States, . . . .” (now 28
U. S. C. §1331).® Whether the Act of 1875 permits
maritime claims rooted in federal law to be brought on

5 Act of March 3, 1875, § 1, 18 Stat. 470. The modifications of
language to be found in the present version of this Act, 28 U. S. C.
§ 1331, were not intended to change in any way the meaning or
content of the Act of 1875. See Reviser’s Note to 28 U. S. C. § 1331.
The recent amendments to this Act, 72 Stat. 415, affected only juris-
dictional amount and are not relevant here. See 1958 U. S. Code
Cong. & Admin. News 2333, 85th Cong., 2d Sess.

478812 O—69—-29
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the law side of the lower federal courts has recently been
raised in litigation and has become the subject of con-
flicting decisions among Courts of Appeals. Jurisdiction
has been sustained in the First Circuit, Doucette v. Vin-
cent, 194 F. 2d 834, and denied in the Second and Third,
Jordine v. Walling, 185 F. 2d 662; Paduano v. Yamashita
Kisen Kabushiki Kaisha, 221 F. 2d 615. See also Jenkins
v. Roderick, 156 F. Supp. 299. Such conflict in the con-
struction of an old and important statute calls for a full
exposition of the problem.

Abstractly stated, the problem is the ordinary task of
a court to apply the words of a statute according to their
proper construction. But “proper construction” is not
satisfied by taking the words as if they were self-contained
phrases. So considered, the words do not yield the mean-
ing of the statute. The words we have to construe are
not only words with a history. They express an enact-
ment that is part of a serial and a serial that must be
related to Article I11 of the Constitution, the watershed
of all judiciary legislation, and to the enactments which
have derived from that Article. Moreover, Article I1I
itself has its sources in history. These give content and
meaning to its pithy phrases. Rationally construed, the
Act of 1875 must be considered part of an organic
growth—part of the evolutionary process of judiciary
legislation that began September 24, 1789, and projects
into the future.

Article III, §2, el. 1 (3d provision) of the Consti-
tution and section 9 of the Act of September 24, 1789,
have from the beginning been the sources of juris-
diction in litigation based upon federal maritime law.
Article ITI impliedly contained three grants. (1) It em-
powered Congress to confer admiralty and maritime juris-
diction on the “Tribunals inferior to the supreme Court”
which were authorized by Art. I, § 8, ¢l. 9. (2) It empow-
ered the federal courts in their exercise of the admiralty
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and maritime jurisdiction which had been conferred on
them, to draw on the substantive law “inherent in the
admiralty and maritime jurisdiction,” Crowell v. Benson,
285 U. S. 22, 55, and to continue the development of this
law within constitutional limits. (3) It empowered Con-
gress to revise and supplement the maritime law within
the limits of the Constitution. See Crowell v. Benson,
supra, at 55.

Section 9 of the First Judiciary Act ¢ granted the Dis-
trict Courts maritime jurisdiction. This jurisdiction has
remained unchanged in substance to the present day.’
Indeed it was recognition of the need for federal tri-
bunals to exercise admiralty jurisdiction that was one
of the controlling considerations for the establishment
of a system of lower federal courts.® Such a system is
not an inherent requirement of a federal government.
There was strong opposition in the Constitutional
Convention to any such inferior federal tribunals.®
No comprehensive system of lower federal courts has

61 Stat. 76.

" The present version of §9 is in 28 U. 8. C. § 1333.

8 See 1 Farrand, Records of the Federal Convention (1911), 124;
2 id., at 46. The “Court of Appeals in Cases of Capture” was the
first national court under the Articles of Confederation. See Ap-
pendix, 131 U. 8. xix-xxxv. In The Federalist, No. 80, Hamilton
wrote: “The most bigoted idolizers of State authority have not thus
far shown a disposition to deny the national judiciary the cognizances
of maritime causes. These so generally depend on the laws of nations,
and so commonly affect the rights of foreigners, that they fall within
the considerations which are relative to the public peace. The most
important part of them are, by the present Confederation, submitted
to federal jurisdiction.” The Federalist, No. 80 (Lodge ed. 1908), at
497-498.

® The original clause calling for the establishment of inferior tri-
bunals was defeated in the Convention. 1 Farrand, Records of the
Federal Convention (1911), 125. A compromise vesting power in
Congress to establish such tribunals was agreed to. Ibid. See also
ud., at 124.
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been established in Canada or Australia. Congress
could leave the enforcement of federal rights to state
courts,* and indeed the state courts, in large measure, now
exercise concurrent jurisdiction over a wide field of mat-
ters of federal concern, subject to review of federal issues
by the Supreme Court.™

Section 9 not only established federal courts for the
administration of maritime law; it recognized that some
remedies in matters maritime had been traditionally ad-
ministered by common-law courts of the original States.*?
This role of the States in the administration of maritime
law was preserved in the famous “saving clause”—“saving
to suitors, in all cases, the right of a common-law remedy,
where the common law is competent to give it.” ** Since
the original Judiciary Act also endowed the federal courts
with diversity jurisdiction, common-law remedies for
maritime causes could be enforced by the then Circuit
Courts when the proper diversity of parties afforded
access.

Up to the passage of the Judiciary Act of 1875 these
jurisdictional bases provided the only claim for jurisdie-

10 Thus Rutledge argued against the establishment of inferior federal
tribunals saying “that the State Tribunals might and ought to be
left in all cases to decide in the first instance the right of appeal to
the supreme national tribunal being sufficient to secure the national
rights & uniformity of Judgmts.” 1 Farrand, Records of the
Federal Convention (1911), 124. See Claflin v. Houseman, 93 U. S.
130; Testa v. Katt, 330 U. S. 386.

1 Murdock v. City of Memphis, 20 Wall. 590.

12 See New Jersey Steam Navigation Co. v. Merchants’ Bank of
Boston, 6 How. 344, 390; The Hamilton, 207 U. S. 398, 404; 2 Story,
Commentaries on the Constitution of the United States, § 1672. See
also Dodd, The New Doctrine of the Supremacy of Admiralty
Over the Common Law, 21 Col. L. Rev. 647 (1921) ; Black, Admiralty
Jurisdiction: Critique and Suggestions, 50 Col. L. Rev. 259 (1950).

13 Act of Sept. 24, 1789, §9, 1 Stat. 76.

14 Act of Mar. 3, 1875, 18 Stat. 470.
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tion in the federal courts in maritime matters.” The
District Courts, endowed with “exclusive original cogni-
zance of all civil causes of admiralty and maritime juris-
diction,” sat to enforce the comprehensive federal interest
in the law of the sea which had been a major reason for
their creation. This jurisdiction was exercised according
to the historic procedure in admiralty, by a judge without
a jury. In addition, common-law remedies were, under
the saving clause, enforcible in the courts of the States
and on the common-law side of the lower federal courts
when the diverse citizenship of the parties permitted.
Except in diversity cases, maritime litigation brought in
state courts could not be removed to the federal courts.*

The Judiciary Act of 1875 effected an extensive enlarge-
ment of the jurisdiction of the lower federal courts. For
the first time their doors were opened to “all suits of a
civil nature at common law or in equity, . . . arising
under the Constitution or laws of the United States, or
treaties made, or which shall be made, under their author-
ity ....” " From 1875 to 1950 there is not to be found a
hint or suggestion to cast doubt on the conviction that the
language of that statute was taken straight from Art. III,
§2, cl. 1, extending the judicial power of the United
States “to all Cases, in Law and Equity, arising under
this Constitution, the Laws of the United States, and
Treaties made, or which shall be made, under their Au-
thority.” Indeed what little legislative history there is

15 The Belfast, 7 Wall. 624, 644; Leon v. Galceran, 11 Wall. 185,
188.

16 The removal provisions of the original Judiciary Act of 1789,
1 Stat. 79, conferred a limited removal jurisdiction, not including
cases of admiralty and maritime jurisdiction. In none of the statutes
enacted since that time have saving-clause cases been made removable.

17 Of course federal question jurisdiction was granted in the abortive
Act of Feb. 13, 1801, § 11, 2 Stat. 92, repealed by Act of March 8,
1802, 2 Stat. 132.
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affirmatively indicates that this was the source.”® Thus
the Act of 1875 drew on the scope of this provision of
Clause 1, just as the Judiciary Act of 1789 reflected the
constitutional authorization of Clause 1 of Section 2, which
extended the judicial power “to all Cases of admiralty and
maritime Jurisdiction.”

These provisions of Article ITI are two of the nine sepa-
rately enumerated classes of cases to which “judicial
power” was extended by the Constitution and which
thereby authorized grants by Congress of “judicial Power”
to the “inferior” federal courts. The vast stream of liti-
gation which has flowed through these courts from the
beginning has done so on the assumption that, in dealing
with a subject as technical as the jurisdiction of the
courts, the Framers, predominantly lawyers, used pre-
cise, differentiating and not redundant language. This
assumption, reflected in The Federalist Papers,”® was
authoritatively confirmed by Mr. Chief Justice Marshall
in American Ins. Co. v. Canter, 1 Pet. 511, 544:

“We are therefore to inquire, whether cases in ad-
miralty, and cases arising under the laws and Con-
stitution of the United States, are identical.

“If we have recourse to that pure fountain from
which all the jurisdiction of the Federal Courts is
derived, we find language employed which cannot
well be misunderstood. The Constitution declares,
that ‘the judicial power shall extend to all cases in
law and equity, arising under this Constitution, the
laws of the United States, and treaties made, or which
shall be made, under their authority; to all cases
affecting ambassadors, or other public ministers, and

18 See 2 Cong. Rec. 4986—4987; Frankfurter and Landis, The Busi-
ness of the Supreme Court (1928), 65-69.
% See The Federalist, No. 80 (Hamilton), note 8, supra.
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consuls; to all cases of admiralty and maritime
jurisdiction.’

“The Constitution certainly contemplates these as
three distinct classes of cases; and if they are distinct,
the grant of jurisdiction over one of them does not
confer jurisdiction over either of the other two.
The discrimination made between them, in the Con-
stitution, is, we think, conclusive against their iden-
tity.” See also The Sarah, 8 Wheat. 391.

This lucid principle of constitutional construction,
embodied in one of Marshall’s frequently quoted opin-
ions, was never brought into question until 1952.* It

20 See treatises cited in Appendix, post, p. 385. Lack of clarity in
Marshall’s opinion was suggested in Dougette v. Vincent, 194 F. 2d
834, 843-844, n. 8.

The City of Panama, 101 U. 8. 453, decided in 1879, four years
after the passage of the Act of 1875, does not countenance the
notion that Chief Justice Marshall’s strict differentiation between the
two provisions of §2 of Art. III had been disapproved. That case
only held that the Organic Act for the Territory of Washington
granted the courts of that Territory the combined jurisdiction of
the District and Circuit Courts of the United States, thereby in-
cluding, of course, admiralty jurisdiction. See In re Cooper, 143 U. S.
472, 494. This holding merely recognized the settled practice in the
Territory of Washington since the Act of 1853, as well as the practice
in other territories with similar Acts. The Court’s statement in
The City of Panama that “Select passages of the opinion in that case
[Canter], when detached from the context, may appear to support the
theory of the respondents, but the actual decision of the court is
explicitly and undeniably the other way” merely indicated that Canter,
like The City of Panama, interpreted a congressional statute to grant
admiralty jurisdiction to territorial courts in light of the purposes of
a particular statute. The City of Panama did not reject the prin-
ciple of constitutional construction which Marshall used by way of
reaching his “actual decision.” It did not question the conclusion
in Canter that the two clauses of Article III are distinct grants of
jurisdietion and that this truth is to be observed whenever it becomes
relevant as it does here. The City of Panama, like other decisions,
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had been treated as black-letter law in leading treatises.*

It was part of the realm of legal ideas in which the
authors of the Act of 1875 moved. Certainly the accom-
plished lawyers who drafted the Act of 1875% drew on

serves to illustrate that jurisdictional statutes are not to be read
literally, and are not to be construed as abstract collections of words,
but derive their meaning from their setting in history and practice,
with due regard to the consequences of the construction given them.
See American Security & Trust Co. v. Commissioners of the District
of Columbia, 224 U. 8. 491; Boston Sand & Gravel Co. v. United
States, 278 U. 8. 41.

21 F. g, Abbott in his treatise on the United States Courts and
their Practice (3d ed. 1877), 60, discusses the Marshall formulation:

“The several cases to which the judicial power extends are to be
regarded as independent, in the sense that any one clause is sufficient
to sustain jurisdiction in a case to which it applies, and that it is
neither restrained nor enlarged by the other clauses, with the excep-
tion of the restraint imposed by amendment XI. . . .” The author
then discusses the classes of cases in Article I11, concluding “The grant
of jurisdiction over one of these classes does not confer jurisdiction
over either of the others; the discrimination is conclusive against
their identity. A case of admiralty and maritime jurisdiction is not
to be regarded as one ‘arising under the Constitution and laws of the
United States,” merely because the exercise of judicial power in mari-
time cases is provided for in the Constitution and laws.” (Citing
American Ins. Co. v. Canter.)

See also Spear, The Law of the Federal Judiciary (1883), 46.
Discussing the admiralty and maritime jurisdiction as granted by the
Constitution, the author says:

“The cases coming within this jurisdiction, as referred to in the
Constitution, are not identical with, or embraced in, the cases of law
and equity referred to in the same instrument, as arising under the
Constitution, laws, or treaties of the United States. They belong
to a different category, and are provided for by a distinet and specific
grant of judicial power.” He then quotes from Marshall’s opinion
in Canter.

22 The provision of the Act of 1875 under scrutiny originated in
the Senate. The bill was sponsored and managed by Senator Mat-
thew Hale Carpenter of Wisconsin. Its authorship has been attrib-
uted to him. 7 Reports of the Wisconsin State Bar Association 155,
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the language of the constitutional grant on the assump-
tion that they were dealing with a distinet class of cases,
that the language incorporated in their enactment pre-
cluded “identity” with any other class of cases contained
in Article ITI. Thus the grant of jurisdiction over
“suits of a civil nature at common law or in equity . . .
arising under the Constitution or laws of the United
States . . . ,” in the Act of 1875, as derived from
Article III, could not reasonably be thought of as com-
prehending an entirely separate and distinet class of
cases—“Cases of admiralty and maritime Jurisdiction.”

186. On his death the bar journal of his state wrote that “his love
of and devotion to legal studies and pursuits—not as objects but as
subjects—were the controlling passions of his life. . . .

“. . . Such, however, was the devotion of Mr. Carpenter to his pro-
fession that his election to the United States senate seemed to be a
matter of gratification principally for the broader field of professional
labors which it enabled him to cultivate. . . .” 1 Reports of Wis-
consin State Bar Association 227.

Among Senator Carpenter’s collaborators on the Senate Judiciary
Committee were men with outstanding professional experience as
lawyers, professors of law and judges: George G. Wright of Towa
(a professor of law and a member of his State’s Supreme Court), Allen
G. Thurman (Chief Justice of the Ohio Supreme Court), John W.
Stevenson (a professor of law, codifier of the law of Kentucky, Presi-
dent of the American Bar Association), and Frederic T. Frelinghuysen
(eminent practitioner, Attorney General of New Jersey, subsequently
Secretary of State).

After leaving the Senate the bill went to conference and was
reported out on the floor of the House by Luke Poland of Vermont,
an esteemed Chief Justice of the Vermont Supreme Court.

Such men would not have made a revolutionary change in maritime
jurisdiction sub silentio.

23 All suits involving maritime claims, regardless of the remedy
sought, are cases of admiralty and maritime jurisdiction within the
meaning of Article IIT whether they are asserted in the federal
courts or, under the saving clause, in the state courts. Romero’s
claims for damages under the general maritime law are a case of
admiralty and maritime jurisdiction. The substantive law on which
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Of course all cases to which “judicial power” extends
“arise,” in a comprehensive, non-jurisdictional sense of
the term, “under this Constitution.” It is the Con-
stitution that is the ultimate source of all “judicial
Power”’—defines grants and implies limits—and so “all
Cases of admiralty and maritime Jurisdiction” arise under
the Constitution in the sense that they have constitu-
tional sanction. But they are not “Cases, in Law and
Equity, arising under this Constitution, the Laws of the
United States . . . .”

Not only does language and construction point to the
rejection of any infusion of general maritime jurisdiction
into the Act of 1875, but history and reason powerfully
support that rejection. The far-reaching extension of
national power resulting from the victory of the North,
and the concomitant utilization of federal courts for the
vindication of that power in the Reconstruction Era, natu-
rally led to enlarged jurisdiction of the federal courts over
federal rights. But neither the aim of the Act of 1875 to
provide a forum for the vindication of new federally cre-
ated rights, nor the pressures which led to its enactment,
suggest, even remotely, the inclusion of maritime claims
within the scope of that statute. The provision of the
Act of 1875 with which we are concerned was designed
to give a new content of jurisdiction to the federal courts,
not to reaffirm one long-established, smoothly funection-
ing since 1789.* We have uncovered no basis for finding
the additional design of changing the method by which
federal courts had administered admiralty law from the

these claims are based derives from the third provision of Art. III,
§2, cl. 1. Without that constitutional grant Romero would have
no federal claim to assert. Cf. 2 Story, Commentaries on the
Constitution of the United States, § 1672.

24 See Frankfurter and Landis, The Business of the Supreme Court
(1928), 64-65; Chadbourn and Levin, Original Jurisdiction of Federal
Questions, 90 U. of Pa. L. Rev. 639, 644-645 (1942).
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beginning. The federal admiralty ecourts had been com-
pletely adequate to the task of protecting maritime rights
rooted in federal law. There is not the slightest indica-
tion of any intention, or of any professional or lay demands
for a change in the time-sanctioned mode of trying suits
in admiralty without a jury, from which it can be inferred
that by the new grant of jurisdiction of cases “arising
under the Constitution or laws” a drastic innovation was
impliedly introduced in admiralty procedure, whereby
Congress changed the method by which federal courts had
administered admiralty law for almost a century. To
draw such an inference is to find that a revolutionary
procedural change had undesignedly come to pass. If
we are now to attribute such a result to Congress the sole
remaining justification for the federal admiralty courts
which have played such a vital role in our federal judicial
system for 169 years will be to provide a federal forum
for the small number of maritime claims which derive
from state law, and to afford the ancient remedy of a libel
in rem in those limited instances when an in personam
judgment would not suffice to satisfy a claim.?

Indeed, until 1950, in a dictum in Jansson v. Swedish
American Line, 185 F. 2d 212, 217-218 (C. A. 1st Cir.),
followed by an opinion in Doucette v. Vincent, 194 F. 2d
834, judges, scholars and lawyers alike made the un-
questioned assumption that the original maritime juris-
diction of the federal courts had, for all practical purposes,
been left unchanged since the Act of 1789. Thus Mr.
Justice Clifford, an experienced admiralty judge, in 1876,
one year after the passage of the Act here in ques-
tion, could reiterate the classic formulation without the
faintest indication of doubt as to its continued vitality.

25 Of course, in a few instances, Congress has provided the federal
admiralty courts with a specific statutory jurisdiction. E. g., Death
on the High Seas Act, 41 Stat. 537 (1920), 46 U. S. C. §§ 761-767.
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“Parties in maritime cases are not . . . compelled to
proceed in the admiralty at all, as they may resort to
their common-law remedy in the State courts, or in the
Circuit Court, if the party seeking redress and the other
party are citizens of different States.” ** On the basis of
an examination of sixty-six treatises on federal jurisdic-
tion and on admiralty, and of a search of the reports it
can be confidently asserted that for the seventy-four years
following Mr., Justice Clifford’s opinion there is not a
single professional utterance of legal opinion—by judges,
lawyers, or commentators—disagreeing with his formula-
tion.”” Negative testimony is often as compelling as bits
of affirmative evidence. It is especially compelling when
it comes from those whose scholarly or professional spe-
cialty was the jurisdiction of the federal courts and the
practice of maritime law. Petitioner now asks us to hold
that no student of the jurisdiction of the federal courts or
of admiralty, no judge, and none of the learned and alert
members of the admiralty bar were able, for seventy-five
years, to discern the drastic change now asserted to have
been contrived in admiralty jurisdiction by the Aect of
1875. In light of such impressive testimony from the past
the claim of a sudden discovery of a hidden latent mean-
ing in an old technical phrase is surely suspect.

The history of archeology is replete with the unearthing
of riches buried for centuries. Our legal history does not,
however, offer a single archeological discovery of new,
revolutionary meaning in reading an old judiciary enact-
ment.”® The presumption is powerful that such a far-
reaching, dislocating construction as petitioner would now
have us find in the Act of 1875 was not uncovered by

26 Norton v. Switzer, 93 U. S. 355, 356.

27 See Appendix, post, p. 385.

27a For reasons that would take us too far afield to discuss, Erie R.
Co. v. Tompkins, 304 U. S. 64, is no exception.
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judges, lawyers or scholars for seventy-five years because
it is not there.

It is also significant that in the entire history of federal
maritime legislation, whether before the passage of the
Act of 1875 (e. g., the Great Lakes Act—also a general
jurisdictional statute and one often termed an anomaly in
the maritime law “because of its jury trial provision),
or after (the Jones Act), Congress has not once left the
availability of a trial on the law side to inference. It has
made specific provision.”® It is difficult to accept that in
1875, and in 1875 alone, a most far-reaching change was
made subterraneously.

Not only would the infusion of general maritime juris-
diction into the Act of 1875 disregard the obvious
construction of that statute. Important difficulties of
judicial policy would flow from such an interpretation,
an interpretation which would have a disruptive effect on
the traditional allocation of power over maritime affairs
in our federal system.

Thus the historic option of a maritime suitor pursuing
a common-law remedy to select his forum, state or
federal, would be taken away by an expanded view of
§ 1331,” since saving-clause actions would then be freely

28 Such provisions are in the Jones Act, 41 Stat. 1007 (1920), 46
U. S. C. §688, and in the Great Lakes Act, 5 Stat. 726 (1845),
28 U. S. C. §1873. Neither the Suits in Admiralty Act of 1920,
41 Stat. 525, 46 U. S. C. § 741-752, nor the Death on the High
Seas Act, 41 Stat. 537 (1920), 46 U. S. C. §§ 761-767, allows a jury
trial in personal injury cases. When the Death on the High Seas Act
was being debated it was stated that “That question was thrashed
out and it was decided best not to incorporate into this bill a jury
trial because of the difficulties in admiralty proceedings.” Congress-
man Igoe, speaking for the Judiciary Committee, 59 Cong. Rec. 4482,
60th Cong., 2d Sess. (1920).

29 The policy of unremovability of maritime claims brought in the
state courts was incorporated by Congress into the Jones Act. See
Pate v. Standard Dredging Corp., 193 F. 2d 498 (C. A. 5th Cir. 1952).




OCTOBER TERM, 1958.
Opinion of the Court. 358 U. S.

removable under § 1441 of Title 28.2° The interpretation
of the Act of 1875 contended for would have consequences
more deeply felt than the elimination of a suitor’s tradi-
tional choice of forum. By making maritime cases re-
movable to the federal courts it would make considerable
inroads into the traditionally exercised concurrent juris-
diction of the state courts in admiralty matters—a juris-
diction which it was the unquestioned aim of the saving
clause of 1789 to preserve. This disruption of principle
is emphasized by the few cases actually involved.?* This
small number of cases is only important in that it nega-
tives the pressure of any practical consideration for the
subversion of a principle so long-established and so deeply
rooted. The role of the States in the development of
maritime law is a role whose significance is rooted in the
Judiciary Act of 1789 and the decisions of this Court.*
Recognition of the part the States have played from the
beginning has a dual significance. It indicates the extent
to which an expanded view of the Act of 1875 would
eviscerate the postulates of the saving clause, and it
undermines the theoretical basis for giving the Act of
1875 a brand new meaning.

3028.U. 8. C. § 1441 (b): “Any civil action of which the district
courts have original jurisdiction founded on a claim or right arising
under the Constitution, treaties or laws of the United States shall
be removable without regard to the citizenship or residence of the
parties.”

81 See the compilation of state court cases in Seventh 5-Year
Index-Digest of American Maritime Cases, 1953-1957 (1957), XLiII—
XLVIIL.

32 See, e. g., Madruga v. Superior Court of California, 346 U. S. 556,
560-561: “[T]he jurisdictional act [the Act of 1789] does leave state
courts ‘competent’ to adjudicate maritime causes of action in pro-
ceedings ‘in personam’ . ... [T]his Court has said that a state,
‘having concurrent jurisdiction, is free to adopt such remedies, and
to attach to them such incidents, as it sees fit’ so long as it does not
attempt to make changes in the ‘substantive maritime law.’ Red
Cross Line v. Atlantic Fruit Co., 264 U. S. 109.”
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Although the corpus of admiralty law is federal in the
sense that it derives from the implications of Article I11
evolved by the courts, to claim that all enforced rights
pertaining to matters maritime are rooted in federal law
is a destructive oversimplification of the highly intricate
interplay of the States and the National Government in
their regulation of maritime commerce. It is true that
state law must yield to the needs of a uniform federal
maritime law when this Court finds inroads on a harmo-
nious system.*® But this limitation still leaves the States
a wide scope. State-created liens are enforced in admi-
ralty.® State remedies for wrongful death and state
statutes providing for the survival of actions, both his-
torically absent from the relief offered by the admiralty,*
have been upheld when applied to maritime causes of
action.*® Federal courts have enforced these statutes.*
State rules for the partition and sale of ships,*® state laws
governing the specific performance of arbitration agree-
ments,*® state laws regulating the effect of a breach of
warranty under contracts of maritime insurance *°—all
these laws and others have been accepted as rules of

33 Southern Pacific Co. v. Jensen, 244 U. 8. 205; Garrett v. Moore-
McCormack Co., 317 U. 8. 239; Pope & Talbot, Inc., v. Hawn, 346
U. S. 406. See Maryland Casualty Co. v. Cushing, 347 U. S. 409.

3¢ Vancouver S. 8. Co., Ltd., v. Rice, 288 U. S. 445; Peyroux v.
Howard, 7 Pet. 324. See also Edwards v. Elliott, 21 Wall. 532.

35 The Harrisburg, 119 U. S. 199. “Death is a composer of strife by
the general law of the sea as it was for many centuries by the common
law of the land.” Cardozo, J., in Cortes v. Baltimore Insular Line,
Inc., 287 U. S. 367, 371.

36 The Hamilton, 207 U. S. 398; Western Fuel Co. v. Garcia, 257
U. 8. 233; Just v. Chambers, 312 U. S. 383.

37 The Hamulton, supra; Just v. Chambers, supra; Western Fuel
Co. v. Garcia, supra.

38 Madruga v. Superior Court of California, 346 U. S. 556.

39 Red Cross Line v. Atlantic Fruit Co., 264 U. S. 109.

40 Wilburn Boat Co. v. Fireman’s Fund Ins. Co., 348 U. S. 310.
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decision in admiralty cases, even, at times, when they
conflicted with a rule of maritime law which did not
require uniformity. “In the field of maritime contracts,”
this Court has said, “as in that of maritime torts, the
National Government has left much regulatory power in
the States.”** Thus, if one thing is clear it is that the
source of law in saving-clause actions cannot be described
in absolute terms. Maritime law is not a monistic sys-
tem. The State and Federal Governments jointly exert
regulatory powers today as they have played joint roles
in the development of maritime law throughout our his-
tory.*® This sharing of competence in one aspect of our
federalism has been traditionally embodied in the saving
clause of the Act of 1789. Here, as is so often true in our

Sl St

42 “The grounds of objection to the admiralty jurisdiction in enfore-
ing liability for wrongful death were similar to those urged here; that
is, that the Constitution presupposes a body of maritime law, that this
law, as a matter of interstate and international concern, requires
harmony in its administration and cannot be subject to defeat or im-
pairment by the diverse legislation of the States, and hence that Con-
gress alone can make any needed changes in the general rules of the
maritime law. But these contentions proved unavailing and the prin-
ciple was maintained that a State, in the exercise of its police power,
may establish rules applicable on land and water within its limits,
even though these rules incidentally affect maritime affairs, provided
that the state action ‘does not contravene any acts of Congress, nor
work any prejudice to the characteristic features of the maritime law,
nor interfere with its proper harmony and uniformity in its interna-
tional and interstate relations.” It was decided that the state legisla-
tion encountered none of these objections. The many instances in
which state action had created new rights, recognized and enforced in
admiralty, were set forth in The City of Norwalk, and reference was
also made to the numerous local regulations under state authority
concerning the navigation of rivers and harbors. There was the
further pertinent observation that the maritime law was not a com-
plete and perfect system and that in all maritime countries there is
a considerable body of municipal law that underlies the maritime law
as the basis of its administration. These views find abundant sup-
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federal system, allocations of jurisdiction have been care-
fully wrought to correspond to the realities of power and
interest and national policy. To give a novel sweep to
the Act would disrupt traditional maritime policies and
quite gratuitously disturb a complementary, historic
interacting federal-state relationship.

An infusion of general maritime jurisdiction into the
“federal question” grant would not occasion merely an
isolated change; it would generate many new compli-
cated problems. If jurisdiction of maritime claims were
allowed to be invoked under § 1331, it would become
necessary for courts to decide whether the action “arises
under federal law,” and this jurisdictional decision would
largely depend on whether the governing law is state or
federal. Determinations of this nature are among the
most difficult and subtle that federal courts are called
upon to make.* Last Term’s decision in McAllister v.
Magnolia Petroleum Co., 357 U. S. 221, illustrates the
difficulties raised by the attempted application of a state
statute of limitations to maritime personal injury actions.
These problems result from the effort to fit state laws
into the scheme of federal maritime law.

These difficulties, while nourishing academic specula-
tion, have rarely confronted the courts. This Court has
been able to wait until an actual conflict between state
and federal standards has arisen, and only then proceed
to resolve the problem of whether the State was free to

port in the history of the maritime law and in the decisions of this
Court.” Just v. Chambers, 312 U. 8. 383, 389-390.

“It is a broad recognition of the authority of the States to create
rights and liabilities with respect to conduct within their borders,
when the state action does not run counter to federal laws or the
essential features of an exclusive federal jurisdiction.” Id., at 391.

Thus Congress was careful to make the Death on the High Seas
Act applicable only outside state territorial waters so as not to
intrude on state legislative competence. 59 Cong. Rec. 4482-4486.

43 See, e. g., Caldarola v. Eckert, 332 U. S. 155.

478812 0—59——30
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regulate or federal law must govern. For example, if a
State allowed the survival of a cause of action based on
unseaworthiness as defined in the maritime law it was
immaterial whether the standard was federal and gov-
erned by decisions of this Court, or was subject to state
variations.** Thus we have been able to deal with
such conceptual problems in the context of a specific con-
fliet and a specific application of policy, as is so well illus-
trated by the McAllister case. However, such practical
considerations for adjudication would be unavailable
under an expanded view of § 1331. Federal courts would
be forced to determine the respective spheres of state and
federal legislative competence, the source of the govern-
Ing law, as a preliminary question of jurisdiction; for only
if the applicable law is “federal” law would jurisdiction
be proper under § 1331. The necessity for jurisdictional
determinations couched in terms of “state” or “federal
law” would destroy that salutary flexibility which enables
the courts to deal with source-of-law problems in light of
the necessities illuminated by the particular question to
be answered. Certainly sound judicial policy does not
encourage a situation which necessitates constant adjudi-
cation of the boundaries of state and federal competence.

Typical also of the consequences that are implicit in
this proposed modification of maritime jurisdiction, is
the restriction of venue that would result from this
novel interpretation of § 1331 of the Act of 1875. Liti-

¢ Jllustrative of this process is the recent case of Allen v. Matson
Nawvigation Co., 255 F. 2d 273 (C. A. 9th Cir. 1958). The court
remarked that “In discussing the question of the duty which the
defendant owed to its passengers, all of the parties agreed that
the law of California is to be applied. The trial court made a like
assumption. We find it unnecessary to indicate any view as to
whether in this the parties were correct for as we see it, no matter
which law applies, the rule is the same, whether that of California,
or that of the maritime law.” Id., at 277.
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gants of diverse citizenship are now able to invoke the
federal law forum for the trial of saving-clause cases.
Such litigants are aided in their search for a federal forum
by the liberality of the venue provisions applicable to
actions based on diversity of citizenship. These provi-
sions allow the action to be brought either “where all
plaintiffs or all defendants reside.” * If saving-clause
actions were to be brought within the scope of § 1331,
this choice could be no longer made. Plaintiffs would
be subject to the rigid requirement that suit must be
“brought only in the judicial district where all defendants
reside . . . ,” * and this would be so even where there is,
in fact, diversity of citizenship.*’

In the face of the consistent and compelling inferences
to be drawn from history and policy against a break with a
long past in the application of the Act of 1875, what justi-
fication is offered for this novel view of the statute?
Support is ultimately reduced, one is compelled to say,
to empty logic, reflecting a formal syllogism. The argu-
ment may thus be fairly summarized. It was not until
recently, in a line of decision culminating in Pope &
Talbot, Inc., v. Hawn, 346 U. S. 406, that it became
apparent that the source of admiralty rights was a con-
trolling body of federal admiralty law. This development
led to a deepened consideration of the jurisdictional con-
sequences of the federal source of maritime law. And so
one turns to the Act of 1875. The Act of 1875 gave orig-

4528 U. S. C. § 1391 (a).

4628 U. 8. C. §1391 (b).

47 Macon Grocery Co. v. Atlantic Coast Line R. Co., 215 U. S. 501.
The more restrictive provisions apply in any action “wherein juris-
diction is not founded solely on diversity of citizenship . . ..” 28
U.8S.C. §1391 (b).

There may also well be situations in which the venue provisions
prevent the joinder of defendants in a Federal District Court and
the state court rules of procedure do not allow their joinder, thus
precluding suit altogether.
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inal jurisdiction to the federal courts over all cases arising
under the Constitution and laws of the United States.
Maritime law was federal law based on a constitutional
grant of jurisdiction. Thus maritime cases arose under
the Constitution or federal laws. By this mode of rea-
soning the words of the jurisdictional statute are found to
“fit like a glove.” *®

Although it is true that the supremacy of federal
maritime law over conflicting state law has recently been
greatly extended, the federal nature of the maritime
law administered in the federal courts has long been
an accepted part of admiralty jurisprudence. The classic
statement of Mr. Justice Holmes in The Western Maaid,
257 U. S. 419, 432, summed up the accepted view that
maritime law derived its force from the National Govern-
ment and was part of the laws of the United States;
and this was merely a restatement of a view which was
clearly set forth in 1874 in The Lottawanna, 21 Wall.
558.# Thus the theory which underlies the effort to infuse
general maritime jurisdiction into the Act of 1875 rests
on no novel development in maritime law, but on premises
as available in 1875 as they are today.

The simple language of the Act of 1875 conceals com-
plexities of construction and policy which have been
already examined. When we apply to the statute, and
to the clause of Article III from which it is derived, com-
monsensical and lawyer-like modes of construction, and
the evidence of history and logie, it becomes clear that
the words of that statute do not extend, and could not
reasonably be interpreted to extend, to cases of admiralty
and maritime jurisdiction. The statute is phrased in

48 Jenkins v. Roderick, 156 F. Supp. 299, 301 (U. S. D. C. Mass.
1957).

49 In The Lottawanna, the Court clearly recognized that maritime
law was a body of uniform federal law drawing its authority from the
Constitution and laws of the United States.
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terms which, as a matter of inert language, lifeless words
detached from the interpretive setting of history, legal
lore, and due regard for the interests of our federal system,
may be used as playthings with which to reconstruct the
Act to include cases of admiralty and maritime jurisdie-
tion. If the history of the interpretation of judiciary
legislation teaches anything, it teaches the duty to reject
treating such statutes as a wooden set of self-sufficient
words—a failing to which the Court has not been subject
since the Pacific Railroad Removal Cases.™® The Act of
1875 is broadly phrased, but it has been continuously
construed and limited in the light of the history that
produced it, the demands of reason and coherence, and the
dictates of sound judicial policy which have emerged
from the Act’s function as a provision in the mosaic
of federal judiciary legislation. It is a statute, not a
Constitution, we are expounding.”

The considerations of history and policy which investi-
gation has illuminated are powerfully reinforced by the
deeply felt and traditional reluctance of this Court to
expand the jurisdiction of the federal courts through a
broad reading of jurisdictional statutes. A reluctance
which must be even more forcefully felt when the expan-
sion is proposed, for the first time, eighty-three years after
the jurisdiction has been conferred. Mr. Justice Stone,
speaking of the Act of 1875, pointed out that “[t]he policy

50 115 U. 8. 1. Congress, with an exception having its own justifi-
cation, has wiped out this unfortunate decision. Act of February
13, 1925, § 12, 43 Stat. 941, now 28 U. S. C. § 1349.

51 Of course the many limitations which have been placed on juris-
diction under § 1331 are not limitations on the constitutional power
of Congress to confer jurisdiction on the federal courts. See Shoshone
Mining Co. v. Rutter, 177 U. S. 505; Lowuisville & Nashville R. Co.
v. Mottley, 211 U. S. 149; Gully v. First National Bank, 299 U. S.
109; Skelly Oil Co. v. Phillips Petroleum Co., 339 U. S. 667; see
Mishkin, The Federal “Question” in the District Courts, 53 Col. L.
Rev. 157, 160-163 (1953).
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of the statute calls for its strict construction. . . . Due
regard for the rightful independence of state governments,
which should actuate federal courts, requires that they
scrupulously confine their own jurisdiction to the precise
limits which the statute has defined.” ** Certainly this
wise counsel is deeply persuasive when we are asked to
accept a doctrine which would cut into a jurisdiction exer-
cised by the States since Colonial days. Of course if
compelling reasons can be found for redefining the stat-
ute, if an ancient error cries out for rectification, we
should not be deterred from applying new illumina-
tions to the interpretation of past enactments. However,
in our examination of the manifold considerations of
history, of construction, of the policy which underlies the
allocation of competence over maritime matters in our
federal system, and the considerations of judicial admin-
istration and procedure called into question—all of which
direct us to the rejection of the proposed infusion of gen-
eral maritime jurisdiction into the Act of 1875—we are
pointed to no considerations which lead us to overturn
the existing maritime jurisdictional system—a system
which is as old, and as justified by the experience of
history, as the federal courts themselves.

(¢) “Pendent” and Diversity Jurisdiction.—Rejection
of the proposed new reading of § 1331 does not preclude
consideration of petitioner’s claims under the general
maritime law. These claims cannot, we have seen, be jus-
tified under § 1331. However, the District Court may
have jurisdiction of them “pendent” to its jurisdiction
under the Jones Act. Of course the considerations which
call for the exercise of pendent jurisdiction of a state claim
related to a pending federal cause of action within the
appropriate scope of the doctrine of Hurn v. Oursler, 289
U. S. 238, are not the same when, as here, what is involved

52 Healy v. Ratta, 292 U. S. 263, 270.
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are related claims based on the federal maritime law. We
perceive no barrier to the exercise of “pendent jurisdie-
tion” in the very limited circumstances before us. Here
we merely decide that a district judge has jurisdiction
to determine whether a cause of action has been stated if
that jurisdiction has been invoked by a complaint at law
rather than by a libel in admiralty, as long as the com-
plaint also properly alleges a claim under the Jones Act.
We are not called upon to decide whether the District
Court may submit to the jury the “pendent” claims under
the general maritime law in the event that a cause of
action be found to exist.

Respondents Garcia & Diaz and Quin Lumber Com-
pany, New York corporations, and International Terminal
Operating Company, a Delaware corporation, are of di-
verse citizenship from the petitioner, a Spanish subject.
Since the Jones Act provides an independent basis of
federal jurisdiction over the non-diverse respondent, Com-
pania Trasatlantica, the rule of Strawbridge v. Curtiss,
3 Cranch 267, does not require dismissal of the
claims against the diverse respondents. Accordingly, the
dismissal of these claims for lack of jurisdiction was
erroneous.

II. Tae CrAaiMs AGAINST COMPANIA TRASATLANTICA—
Tae CHOoICE-0OF-LAW PROBLEM.

We now turn to the claims against Compania Tras-
atlantica under the Jones Act and the general maritime
law. In light of our recent decision in Lauritzen v. Lar-
sen, 345 U. S. 571, these claims present the narrow issue,
whether the maritime law of the United States may be
applied in an action involving an injury sustained in an
American port by a foreign seaman on board a foreign
vessel in the course of a voyage beginning and ending in
a foreign country.
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While Lauritzen v. Larsen involved claims asserted
under the Jones Act, the principles on which it was
decided did not derive from the terms of that statute.
We pointed out that the Jones Act had been written “not
on a clean slate, but as a postsecript to a long series of
enactments governing shipping. All were enacted with
regard to a seasoned body of maritime law developed by
the experience of American courts long accustomed to
dealing with admiralty problems in reconciling our own
with foreign interests and in accommodating the reach of
our own laws to those of other maritime nations.” 345
U. 8., at 577. Thus the Jones Act was applied “to foreign
events, foreign ships and foreign seamen only in accord-
ance with the usual doctrine and practices of maritime
law.” 345 U.S., at 581. The broad principles of choice
of law and the applicable criteria of selection set forth in
Lauritzen were intended to guide courts in the applica-
tion of maritime law generally. Of course, due regard
must be had for the differing interests advanced by varied
aspects of maritime law. But the similarity in purpose
and function of the Jones Act and the general maritime
principles of compensation for personal injury, admit of
no rational differentiation of treatment for choice of law
purposes. Thus the reasoning of Lauritzen v. Larsen
governs all claims here.*

We are not here dealing with the sovereign power of
the United States to apply its law to situations involving
one or more foreign contacts.® But in the absence of a
contrary congressional direction, we must apply those
principles of choice of law that are consonant with the
needs of a general federal maritime law and with due

*3 The District Court adjudicated only the Jones Act claim on the
merits, dismissing for lack of jurisdiction the claims under the general
maritime law. However, since the considerations are identical, we
here dispose of all the claims against Compania Trasatlantica.

8¢ See Wildenhus’s Case, 120 U. S. 1.
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recognition of our self-regarding respect for the relevant
interests of foreign nations in the regulation of maritime
commerce as part of the legitimate concern of the inter-
national community. These principles do not depend
upon a mechanical application of a doctrine like that of
lex loci delicti commissi. The controlling considerations
are the interacting interests of the United States and of
foreign countries, and in assessing them we must move
with the circumspection appropriate when this Court is
adjudicating issues inevitably entangled in the conduct
of our international relations. We need not repeat the
exposition of the problem which we gave in Lauritzen v.
Larsen. Due regard for the relevant factors we there
enumerated, and the weight we indicated to be given to
each, preclude application of American law to the claims
here asserted.

In this case, as in Lauritzen v. Larsen, the ship is of
foreign registry and sails under a foreign flag. Both the
injured seaman and the owner of the ship have a Spanish
status: Romero is a Spanish subject and Compania Tras-
atlantica a Spanish corporation. Unlike the contract in
Lauritzen, Romero’s agreement of hire was entered into
in Spain. By noting this fact, we do not mean to qualify
our earlier view that the place of contracting is largely
fortuitous and of little importance in determining the
applicable law in an action of marine tort. Here, as in
Lauritzen, the foreign law provides a remedy for the
injury, and claims under that law may be conveniently
asserted before the Spanish consul in New York.*

In Lauritzen v. Larsen the injury occurred in the port
of Havana and the action was brought in New York.
Romero was injured while temporarily in American terri-
torial waters. This difference does not call for a difference
in result. Discussing the significance of the place of the

55142 F. Supp. 570, 573-574.
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wrongful act, we pointed out in Lauritzen that “[t]he
test of location of the wrongful act or omission, however
sufficient for torts ashore, is of limited application to ship-
board torts, because of the varieties of legal authority over
waters she may navigate. . . . the territorial standard is
so unfitted to an enterprise conducted under many ter-
ritorial rules and under none that it usually is modified
by the more constant law of the flag.” 345 U. S., at 583—
584. Although the place of injury has often been deemed
determinative of the choice of law in municipal conflict
of laws, such a rule does not fit the accommodations that
become relevant in fair and prudent regard for the inter-
ests of foreign nations in the regulation of their own ships
and their own nationals, and the effect upon our interests
of our treatment of the legitimate interests of foreign
nations. To impose on ships the duty of shifting from
one standard of compensation to another as the vessel
passes the boundaries of territorial waters would be not
only an onerous but also an unduly speculative burden,
disruptive of international commerce and without basis in
the expressed policies of this country. The amount and
type of recovery which a foreign seaman may receive from
his foreign employer while sailing on a foreign ship should
not depend on the wholly fortuitous circumstance of the
place of injury.

Thus we hold that the considerations found in Laurit-
zen v. Larsen to preclude the assertion of a claim under
the Jones Act apply equally here, and affirm the dismissal
of petitioner’s claims against Compania Trasatlantica.

III. TuE CraiMS AGAINST THE OTHER RESPONDENTS.

(a) Petitioner made claims based both on the Jones
Act and the general maritime law against Garcia & Diaz,
Inc. At the pre-trial hearing the District Court con-
cluded that Garcia & Diaz was not Romero’s employer
and did not operate and control the vessel at the time of
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the injury. These issues were properly adjudicated, and
thus the claims for unseaworthiness and maintenance and
cure were properly dismissed. However, the District
Court did not consider, and its disposition of the case did
not require it to consider, whether petitioner was assert-
ing a claim based upon the negligence of Garcia & Diaz;
a claim independent of the employment relationship or
operation and control. Thus it is necessary to remand
the case for further proceedings as to this respondent.

(b) The claims against International Terminal Oper-
ating Co., and Quin Lumber Co., for a maritime tort, were
dismissed for lack of jurisdiection. Our decision on the
jurisdictional issues necessitates the return of the claims
against these respondents for further adjudiecation.

The judgment of the Court of Appeals is vacated and
the cause remanded to the District Court for further
proceedings not inconsistent with this opinion.

Vacated and remanded.

APPENDIX TO OPINION OF THE COURT.

The following is the list of treatises on federal procedure
and jurisdiction and admiralty law which were examined
to determine if any commentator gave any intimation
that the Act of 1875 had swept admiralty jurisdiction
within its scope. No such intimation is found in a single
treatise. On the contrary, all those which dealt with the
subject specifically assumed that the federal courts on
the law side had jurisdiction over a maritime cause after
the Act of 1875 as before only when the parties were of
diverse citizenship.

Boyce, Manual of the Practice in the Circuit Courts (1869).
AsBorr, The United States Courts and Their Practice (1877).

Priiips, Statutory Jurisdiction and Practice of the Supreme Court
of the United States (1878).
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Desty, Manual of the Law Relating to Shipping and Admiralty
(1879).

Curtis, Jurisdiction, Practice and Peculiar Jurisprudence of the
Courts in the United States (1880).

Buwmp, Federal Procedure (1881).

MivLLEr and FierLp, Federal Practice (1881).

CoHEN, Admiralty—Jurisdiction, Law and Practice (1883).

FiewLp, Constitution and Jurisdiction of the Courts of the United
States (1883).

SpEAR, Law of the Federal Judiciary (1883).

TuaTcHER (Thatcher’s Practice)—A Digest of Statutes, Equity
Rules and Decisions upon the Jurisdiction, Pleadings and Practice
of the Circuit Courts of the United States (1883).

TuarcuHER (Thatcher’s Practice)—A Digest of Statutes, Admiralty
Rules and Decisions upon the Jurisdiction, Pleadings and Practice
of the District Courts of the United States (1884).

Henry, Jurisdietion and Procedure of the Admiralty Courts (1885).

Hovrr, The Concurrent Jurisdiction of the Federal and State Courts
(1888).

Curtis, Jurisdiction, Practice and Peculiar Jurisprudence of the
Courts of the United States (rev. ed. 1896).

BenEebict, The American Admiralty (3d ed. 1898).

GarLanD and RarstonN, Constitution and Jurisdiction of the U. S.
Courts (1898).
SimonToN, CHaRLEs H. (U. S. Circuit Judge), The Federal Courts,
Their Organization, Jurisdiction and Procedure (2d ed. 1898).
CartER, The Jurisdiction of Federal Courts as Limited by the Citizen-
ship and Residence of the Parties (1899).

Desty, Manual of Practice in the Courts of the United States (9th
ed. 1899).

May, Practice and Procedure of the U. S. Supreme Court (1899).

Dwyer, The Law and Procedure of United States Courts (1901).

Huenes, Handbook of Admiralty Law (1901).

TavLor, Jurisdiction and Procedure of the Supreme Court of the
U.S. (1905).

RosE, Code of Federal Procedure (1907).

BatEs, Federal Procedure at Law (1908).

ENcycLoPeEDpIA OF UNITED STATES SUPREME Courtr REPORTS (1908).
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BexEepict, The American Admiralty (4th ed. 1910).
LoveLanp, Appellate Jurisdiction of the Federal Courts (1911).

Huesues, Handbook of Jurisdiction and Procedure in United States
Courts (2d ed. 1913).

Bunn, Jurisdiction and Practice of the Courts of the United States
(1914) (also 3d ed. 1927 ; 4th ed. 1939; 5th ed. 1949).

THAYER, Jurisdiction of the Federal Courts (1914).
CHarLIN, Principles of the Federal Law (1917).

Long, Outline of the Jurisdiction and Procedure of the Federal
Courts (3d ed. 1917).

FostEr, Federal Practice (6th ed. 1920).

HucuEes, Handbook of Admiralty Law (2d ed. 1920).

LoveLanDp, Annotated Forms of Federal Procedure (3d ed. 1922).

RosE, Jurisdiction and Procedure of the Federal Courts (2d ed. 1922).

MonTcoMERY, Manual of Federal Jurisdiction and Procedure (3d ed.
1927).

WiLLiams, Federal Practice (2d ed. 1927).

Dogie, Handbook of Federal Jurisdiction and Procedure (1928).

Lonesporr, Cyclopedia of Federal Procedure (1928).

ZouiNg, Federal Appellate Jurisdiction and Procedure (3d ed. 1928).

HucaEs, Federal Practice, Jurisdiction and Procedure (1931).

Rosg, Jurisdiction and Procedure of the Federal Courts (4th ed.
1931).

BrownE, Federal Appellate Practice and Procedure (1932).
BrownN, Guide to Federal and Bankruptey Practice (1933).
Horpkins, Federal Judicial Code and the Judiciary (4th ed. 1934).
MarkEeR, Federal Appellate Jurisdiction and Procedure (1935).

Rosg, Jurisdiction and Procedure of the Federal Courts (5th ed.
1938).

SimKINs, Federal Practice (3d ed. 1938) (also 1942 Supplement).
Roeinson, Handbook of Admiralty Law in the United States (1939).
Benepict, Law of American Admiralty (Knauth ed. 1940).

Pounp, Organization of Courts (1940).

KirsaBaUuM, Outline of Federal Practice and Procedure (1941).
O’Brien, Manual of Federal Appellate Procedure (3d ed. 1941).

MonTtcoMERY, Manual of Federal Jurisdiction and Procedure (4th
ed. 1942).
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FEDERAL REDBoOK AND PrAcTICE ANNUAL (Schweitzer ed. 2d ed.
1943).

BENDER, Federal Practice Manual (1948).

SUNDERLAND, Judicial Administration (1948).

Guanporo, Federal Procedure Forms (1949).

Moogrg, A Commentary on the Judicial Code (1949).

WeNDELL, Relations Between the Federal and State Courts (1949).

Barron and Hovrrzorr, Federal Practice and Procedure (1950).

Fins, Federal Practice Guide (1950).

OHLINGER, Federal Practice (rev. ed. 1950), Replacement Vol. One-A.

MR. JusTickE BLAck, dissenting,

Although this case has aroused much discussion about
the scope of jurisdiction under 28 U. S. C. § 1331, I cannot
feel that the issue is either complex or earth-shaking.
The real core of the jurisdictional controversy is whether
a few more seamen can have their suits for damages
passed on by federal juries instead of judges. For the
reasons stated by MRr. JusticE BRENNAN here and by
Judge Magruder in Doucette v. Vincent, 194 F. 2d 834,
839, I believe that federal jurisdiction under 28 U. S. C.
§ 1331 lies and a federal jury trial is proper. In particu-
lar I feel that technical or esoteric readings should not be
given to congressional language which is perfectly under-
standable in ordinary English.

Much the same reason leads me also to dissent from
Part IT of the Court’s opinion. By its terms the Jones
Act applies to “any seaman who shall suffer personal
injury in the course of his employment.” 41 Stat. 1007,
46 U. S. C. §688. (Italics added.) This Court in
Lauritzen v. Larsen, 345 U. S. 571, held that the words
“any seaman’ did not include foreign seamen sailing
foreign ships and injured in foreign waters. I dissented
from that holding. It was based, I thought, on the Court’s
concepts of what would be good or bad for the country
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internationally rather than on an actual interpretation of
the language of the Jones Act. Thus, it seemed to me
that the Lauritzen holding rested on notions of what Con-
gress should have said, not on what it did say. Such
notions, weak enough in Lauritzen, seem much weaker
still in this case where the tort involved occurred in our
own waters. I cannot but feel that, at least as to torts
occurring within the United States, Congress knew what it
was doing when it said “any seaman” and I must dissent
from today’s further and, I believe, unjustifiable reduction
in the scope of the Jones Act. Moreover since the tort
occurred in the navigable waters of the United States,
I think the complaint against Compania Trasatlantica
stated a good cause of action under general maritime law
whether jurisdiction of the cause is based, as I believe, on
28 U. S. C. §1331, or, as the Court assumes, on some
theory of “pendent jurisdiction.”

MRg. JusticE Dovcras joins in the first paragraph of
this opinion. He believes that Lauritzen v. Larsen, 345
U. S. 571, is inapposite to the present case, because of the
numerous incidents connecting this transaction with the
United States. He therefore agrees with MRg. JUsTICE
Brack that the District Court should take jurisdiction
over petitioner’s claim against Compania Trasatlantica.

Mkr. JusticE BRenNNAN, dissenting in part and con-
curring in part.

I regret that I cannot agree with the Court’s holding
that § 1331 of the Judicial Code does not give jurisdiction
to a Federal District Court, sitting at law, over a seaman’s
claims against his employer for maintenance and cure and
for indemnity damages for injury caused by unseaworthi-
ness, where the claims are asserted in the manner of a
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suit at common law and the requisite jurisdictional
amount is in controversy. I believe that the jurisdic-
tional statute and the logic of the principles of this
Court’s decisions construing it compel a contrary result.
I think the Court’s opinion attempts to turn aside the
statutory language and the thrust of this Court’s decisions
with reasoning that is altogether too insubstantial.

The point on which the Court and I are at issue is one
which has been much mooted in the Courts of Appeals,
and I agree that it is appropriate that a thorough expres-
sion of views on it be presented. I propose first to explain
why jurisdiction should be sustained under § 1331, and
then to offer some reply to specific arguments set forth
by the Court which apparently proceed from supposed
practical inconveniences that are thought to arise from
sustaining the jurisdiction.

The petitioner brought this suit in a Federal District
Court. The element in his action with which I am deal-
ing is his claim for money damages from Compania Tras-
atlantica, his employer, for breach of the shipowner’s
duty to maintain a seaworthy ship and for maintenance
and cure. Since there was no diversity of citizenship
between petitioner and Compania Trasatlantica,* jurisdic-
tion was predicated on the grant in 28 U. S. C. § 1331 of
jurisdiction in “civil actions wherein the matter in contro-
versy . . . arises under the Constitution, laws or treaties
of the United States.”? Jurisdiction of such claims

*The grant of diversity of citizenship jurisdiction contained in
28 U. 8. C. § 1332 contains no language which would include a suit
by one alien against another, even where there might also be citizen
defendants. For the constitutionality of a broader statute, at least
under Art. III, § 2, cl. 1, subclause 8, see Hodgson v. Bowerbank, 5
Cranch 303.

2 At the time of the commencement of petitioner’s suit, § 1331 read:

“The district courts shall have original jurisdiction of all civil
actions wherein the matter in controversy exceeds the sum or value
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could have been established on the admiralty side of
the District Court since 28 U. S. C. § 1333 specifically
grants jurisdiction in the District Courts in “case[s] of
admiralty or maritime jurisdiction.” The question is
whether petitioner can bring this part of his action on the
law side of a Federal District Court.

First. In a long series of decisions tracing from
Southern Pacific Co. v. Jensen, 244 U. S. 205, this Court
has made it clear that, in a seaman’s action to recover
damages for a maritime tort from his employer, the sub-
stantive law to be applied is federal maritime law made
applicable as part of the laws of the United States by
the Constitution itself, and that the right of recovery,
if any, is a federally created right.* Chelentis v. Lucken-
bach S. S. Co., 247 U. S. 372; Knickerbocker Ice Co. v.
Stewart, 253 U. S. 149 ; Garrett v. Moore-McCormack Co.,
317 U. S. 239; Pope & Talbot, Inc., v. Hawn, 346 U. S.
406. Cf. Red Cross Line v. Atlantic Fruit Co., 264 U. S.
109, 124-125.

It is true that early in our history maritime law was
thought to be an international law merchant which was
impartially administered by the several maritime nations
of the world. This concept was expressed by Chief Jus-
tice Marshall’s language in American Ins. Co. v. Canter,

of $3,000, exclusive of interest and costs, and arises under the Consti-
tution, laws or treaties of the United States.”

Section 1, Act of July 25, 1958, 72 Stat. 415, increased the requisite
jurisdictional amount to $10,000.

31t 1s true that to a certain extent state law may be consulted
in this area, at least where it does not work “material prejudice to
the characteristic features of the general maritime law” or interfere
with “the proper harmony and uniformity of that law. . . . South-
ern Pacific Co. v. Jensen, supra, at 216. For example, recovery has
made use of state wrongful death acts, The Hamilton, 207 U. 8. 398;
Western Fuel Co. v. Garcia, 257 U. S. 233; Levinson v. Deupree,
345 U. S. 648, and of state survival statutes, Just v. Chambers, 312
U. S. 383.

478812 O—59——31
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1 Pet. 511, 545-546: “A case in admiralty does not, in fact,
arise under the Constitution or laws of the United States.
These cases are as old as navigation itself; and the law,
admiralty and maritime, as it has existed for ages, is
applied by our Courts to the cases as they arise.” But
that this did not mean that there was some supranational
law, by which American courts were bound, was made
clear by Mr. Justice Bradley in The Lottawanna, 21 Wall.
558, 572, where he said for the Court: “[I]t is hardly nec-
essary to argue that the maritime law is only so far opera-
tive as law in any country as it is adopted by the laws and
usages of that country. .. .” This teaching was em-
phasized in The Western Maid, 257 U. S. 419, 432, where
Mr. Justice Holmes, speaking for the Court, said: “[W]e
must realize that however ancient may be the tradi-
tions of maritime law, however diverse the sources from
which it has been drawn, it derives its whole and only
power in this country from its having been accepted and
adopted by the United States. There is no mystic over-
law to which even the United States must bow.”

The sovereign power which determines the rules of
substantive law governing maritime claims of the sort
which petitioner asserts here is federal power, speaking
through Congress as in the case of the Jones Act, or
through this Court in the case of judicially defined causes
of action. Southern Pacific Co. v. Jensen, supra. This
is an area where the federal courts have defined substan-
tive rules themselves, and have not applied state law.
Indeed, it is federal substantive law so created which the
States must enforee in such actions brought in state courts,
Garrett v. Moore-McCormack Co., supra, and which the
federal courts have applied in actions at law in which
diversity of citizenship has been relied upon as a jurisdic-
tional basis, Pope & Talbot, Inc., v. Hawn, supra. The
causes of action asserted against his employer by peti-
tioner here present “no claim created by or arising out
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of [state] law. His right of recovery .. . is rooted
in federal maritime law.” Id., at 409.

Second. Since petitioner’s causes of action for unsea-
worthiness and for maintenance and cure are created by
federal law, his case arises under “the laws . . . of the
United States” within the meaning of § 1331, for it is clear
that “a suit arises under the law that creates the .cause of
action.” Holmes, J., in American Well Works Co.v. Layne
& Bowler Co.,241 U. S. 257, 260.* The contention cannot
be accepted that since petitioner’s rights are judicially
defined, The Osceola, 189 U. S. 158, they are not created by
“the laws . . . of the United States” within the meaning
of § 1331; or, in other words, that only maritime rights
created by Act of Congress are created by “thelaws . . . of
the United States.” In another context, that of state law,
this Court has recognized that the statutory word “laws”
includes court decisions. Erie R. Co. v. Tompkins, 304
U.S. 64. The converse situation is presented here in that
federal courts have an extensive responsibility of fashion-
ing rules of substantive law in maritime cases. See Wil-
burn Boat Co. v. Fireman’s Fund Ins. Co., 348 U. S. 310,
314. These rules are as fully “laws” of the United States
as if they had been enacted by Congress. Cf. Garrett v.
Moore-McCormack Co., supra; Warren v. United States,
340 U. S. 523, 526-528; and see Mater v. Holley, 200 F.
2d 123.°

* There is not presented here the problem of interpreting, in its
periphery where state and federal elements are blended, the scope
of the arising-under provisions of § 1331. See Smith v. Kansas City
Title & Trust Co., 255 U. S. 180; Gully v. First National Bank, 299
U. 8. 109; Skelly Oil Co. v. Phillips Petroleum Co., 339 U. S. 667.

5 Since § 1331 is derived from § 1 of the Judiciary Act of 1875, 18
Stat. 470, and since the language of the jurisdictional grant in that
Act is taken from Art. III, § 2, it is worthy of note that the earlier
draft forms of Article IIT had provided that the judicial power should
extend to “cases arising under laws passed by the legislature of the
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Third. Notwithstanding these conclusions, jurisdiction
under § 1331 would, of course, not lie if it were beyond the
constitutional power of Congress to vest jurisdiction over
this action of a seaman against his employer, a matter
falling admittedly within the “admiralty or maritime
jurisdiction,” in a federal court sitting at law. But it
is too late to make such an argument. The jurisdictional
treatment of the rights of seamen under the Jones Act,
a cause of action bound up with the cause of action in
question here, is preclusive on the issue. The Jones Act
was held in Panama R. Co. v. Johnson, 264 U. S. 375,
to be authorized by the legislative power residing in the
Admiralty Clause of Article ITI. The right of action
granted was, however, specifically stated by Congress to
be exercisable “at law, with the right of trial by jury”
and in the Federal District Courts. This treatment was
upheld, against constitutional challenge, by the Court,
which held that jurisdiction properly lay, at the option
of the plaintiff, either in admiralty or on the law side of
the Distriect Court. “[T]he constitutional provision in-
terposes no obstacle to permitting rights founded on the
maritime law or an admissible modification of it to be
enforced as such through appropriate actions on the com-
mon-law side of the courts . . ..” Id., at 388. And
the unchallenged maintenance of the very cause of action
in question here at law in the District Courts under 28
U. S. C. § 1332, where diversity of citizenship is present,
is further proof that no constitutional inhibition to the
maintenance of such an action at law under § 1331 exists.
Cf. The Belfast, 7 Wall. 624, 644.

United States.” See Madison’s Diary, for July 26, August 6, and
August 27, 1787 (II Elliot’s Debates (2d ed. 1941) 368, 376, 380) ;
Warren, The Making of the Constitution (1937 ed.), 538-539; United
States v. Flores, 289 U. 8. 137, 148.
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But despite the constitutional power of Congress, juris-
diction under § 1331 may still be defeated if that power
has not there been exercised; in other words, if that
jurisdictional grant is to be read as containing an implied
exception as to cases falling within the “admiralty or
maritime jurisdiction.” See Paduano v. Yamashita Kisen
Kabushiki Kaisha, 221 F. 2d 615; Jenkins v. Roderick,
156 F. Supp. 299, 302. This I take to be the net effect of
the Court’s reasoning. The gist of the argument, as it has
been developed in the Courts of Appeals, is that § 1331
was enacted “to insure the availability of a forum designed
to minimize the danger of hostility toward, and specially
suited to the vindication of, federally created rights . ...”
Paduano v. Yamashita Kisen Kabushiki Kaisha, supra,
at 618. Continuously since 1782 Congress has provided
specially for admiralty courts in which rights under the
federal maritime law could be asserted. The argument
runs that it follows that claims under the maritime law
were not intended to fall within the scope of § 1331. And
here, the Court’s conclusion rests primarily on an analysis
of the terms and background of the 1875 Act which was
the ancestor of § 1331, and on various inferences drawn
from silence after that Act’s passage.

The members of the First Congress, in agreement that
national courts of admiralty were an imperative necessity
of the times, 1 Annals of Cong. 797-798 (1789), gave to
the District Courts in § 9 of the First Judiciary Act origi-
nal jurisdiction over “all civil causes of admiralty and
maritime jurisdiction . . . .” 1Stat.76,77. Under § 21
the Circuit Courts were given appellate jurisdiction “in
causes of admiralty and maritime jurisdiction . K
1 Stat. 83. These phrases followed almost literally the
wording of Art. III, § 2, of the Constitution, extending
the federal judicial power “to all Cases of admiralty and
maritime Jurisdiction . . . .” Significantly, the First
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Judiciary Act granted to the District-and Circuit Courts
no general federal-question jurisdietion.

Section 9 of the First Judiciary Act, however, contained
the clause “. . . saving to suitors, in all cases, the right
of .a common law remedy, where the common law is
competent to give it . . . .”” The Saving Clause survives
in 28 U. S. C. § 1333, phrased “. . . saving to suitors in
all cases all other remedies to which they are otherwise
entitled. . . .” This provision, plainly, was a recogni-
tion that there were, prior to 1789, maritime claims
within the concurrent jurisdiction of courts of admiralty
and law, 1 Benediet, American Admiralty (6th ed. 1940),
§ 20; Schoonmaker v. Gilmore, 102 U. S. 118, 119, and it
was clearly the intention of Congress to perpetuate this
duality of remedy. It is true that certain classes of cases,
such as the traditional in rem, prize, and seizure cases,
lay within the exclusive jurisdiction of the admiralty,
1 Benedict, American Admiralty, § 23; The Moses Taylor,
4 Wall. 411; The Hine v. Trevor, 4 Wall. 555; The Glide,
167 U. S. 606, but all other suits under the maritime law
of an in personam nature might be brought as well in the
state courts or, under the diversity jurisdiction, in the
Federal Circuit Courts. § 11, 1 Stat. 78.

It is thus clear that any argument that § 1333 is an
exclusive grant of jurisdiction would be false to the history
of enactments allocating the judicial power of the United
States. The fact that, in a diversity case under § 1332,
the claimant is free to proceed on the law side of the fed-
eral court to enforce rights created by the federal mari-
time law, Seas Shipping Co. v. Sieracki, 328 U. S. 85,
88-89, clearly runs counter to any theory that the federal
courts, because of §9 of the Judiciary Act of 1789, can
adjudicate maritime claims only while sitting in admi-
ralty. There is no compelling reason why § 1333, which
does not exclude maritime actions from being brought at
law in a federal court under § 1332, should exclude them
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from being so brought under § 1331.° Indeed, I find it a
gross anomaly to hold, as the Court holds today, that
an action rooted in federal law can be brought on the
law side of a federal court only if the diversity jurisdic-
tion, usually a vehicle for the enforcement of state-created
rights, can be invoked.

Plainly there is nothing in the language of § 1331 which
would exclude jurisdiction of maritime claims of the
nature asserted by petitioner. Rather, in more than a
manner of speaking, the language of that section fits the
cause of action in question here “like a glove,” Jenkins v.
Roderick, 156 F. Supp. 299, 301. But the Court reasons
that the section must be read restrictively because the cor-
responding jurisdictional grant in the Constitution speaks
of “Cases, in Law and Equity, arising under this Consti-
tution, the Laws of the United States ... .” This
specification of “law and equity,” reflected in the 1875
ancestor * of present § 1331 as “suits of a civil nature at
common law or in equity . . . arising under the Consti-
tution or laws . . . ,” is said to indicate that a suit aris-
ing under the substantive maritime law is not compre-
hended under the section. But the argument mistakes
the nature of a Saving Clause action. An action brought

» [{&

under the Saving Clause is maintained “at law’” or “in

6 It is argued that the policy of § 1331 “to insure the availability
of a forum designed to minimize . . . hostility . . . to the vindication
of federally created rights,” has no application here because of the
availability of a federal forum under § 1333. Substantially the same
argument could be made in a diversity case under § 1332 since it
would be assumed that the admiralty would be impartial in treatment
of out-of-state parties. Cf. Paduano v. Yamashita Kisen Kabushiki
Kaisha, supra, at 618.

7§81, Act of March 3, 1875, c¢. 137, 18 Stat. 470. This was the
first permanent statute vesting original “arising under” jurisdiction in
the federal courts. Section 11 of the Act of February 13, 1801, c. 4,
2 Stat. 92, extended such jurisdiction, but it was shortly repealed by
§ 1 of the Act of March 8, 1802, c. 8, 2 Stat. 132.
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equity,” and the very action that Romero would assert
here he would assert “at law.” The mere fact that the
substantive claim a court enforces in a particular Saving
Clause action is rooted in the general maritime law does
not transform the proceedings from a suit “at law’ to one
“in admiralty”; the state courts can hardly be said to sit
“in admiralty” when they try actions under the Saving
Clause. Cf. The Hamilton, 207 U. S. 398, 404. The
Saving Clause itself, in its 1789 form, stated that what
it was “saving” was “a common law remedy” to be avail-
able in maritime fact situations. It can readily be ad-
mitted that a suit “in admiralty’ is not the same thing
as a suit “at law.” But this is not to say that a suit
involving a maritime cause of action cannot be the sub-
ject of a suit “at law” in the federal courts. Obviously
Saving Clause actions brought on the law side of the
federal court, with diversity of citizenship present, are
actions “at law.” In fact, the grant of diversity juris-
diction in the 1875 Act was in the very same terms as the
grant of the “arising under” jurisdiction; the same intro-
ductory phrase, “suits of a civil nature at common law
or in equity,” governed both grants. It seems to me very
odd to say that this phrase, introducing two grants of
jurisdiction, had the effect of excluding maritime causes
of action entirely from the one but not at all from the
other.

The legislative history of § 1331 does not indicate any
intent on the part of Congress to exclude claims asserted
under federal maritime law from its ambit. The present
section is but the latest recodification of the provisions of
the Judiciary Act of 1875, 18 Stat. 470, alluded to above,
which for the first time with any permanence vested in
the federal courts an original general federal-question
jurisdiction over any claim which “arises under the Con-
stitution, laws or treaties of the United States.” The
congressional debates focused so largely on proposed
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changes in the diversity jurisdiction that no considered
scrutiny was given to the provisions which have be-
come § 1331. See 2 Cong. Rec. 49784988 ; Frankfurter
and Landis, The Business of the Supreme Court (1927
ed.), 656-69. Nothing appears which would indicate a
congressional intent to modify, by implication or other-
wise, the sweep of the language of this Act, embodying as
it does substantially the words of the constitutional grant.®
And nothing appears which would indicate any intention
that the Act’s coverage be “frozen” to exclude federal
causes of action which were not fully developed in 1875.

The Court argues, however, that Congress, aware of
Chief Justice Marshall’s statement that Article I11 created
the admiralty jurisdiction as ‘“distinct” from the “aris-
ing under” jurisdiction,” American Ins. Co. v. Canter,

8 T might say that I do not think impressive the Court’s argument
that because the members of the Senate Judiciary Committee and
other Congressmen in 1875 were men of large legal attainments and
learning they could not have intended a result contrary to the Court’s
when they participated in the enactment of the Judiciary Act. The
Court states that men of such esteem would not “silently” have made
such a “revolutionary” change in the maritime jurisdiction as a hold-
ing contrary to that of the Court’s herein is supposed to be. But
cf. Frankfurter and Landis, op. cit., suprae, at 65: “This development
in the federal judiciary [“arising-under” jurisdiction], which in retro-
spect seems revolutionary, received hardly a contemporary comment.”
At any rate, the Court’s argument, to me, combines an unwarranted
historical “cult of the personality” with an attribution of one’s own
views to prior generations. What is not involved here is some sort
of conspiratorially silent change in federal jurisdiction, but the ques-
tion whether a tacit exception should be engrafted on a thoroughgoing
and explicit new jurisdictional grant; whether we should “read out”
of the statute “what as a matter of ordinary English speech is in.”
United States v. Hood, 343 U. S. 148, 151.

9 Marshall’s statement in full is as follows:

“The Constitution and laws of the United States, give jurisdic-
tion to the District Courts over all cases in admiralty; but jurisdiction
over the case, does not constitute the case itself. We are therefore
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supra, at 545, intended that the jurisdictional statutes
be mutually exclusive. The manager of the 1875 legis-
lation in the Senate declared of the bill generally that
it conferred “precisely the power which the Constitution
confers—nothing more, nothing less.” 2 Cong. Rec. 4987.
It is difficult to infer that Congress meant to crystallize
any particular interpretation of the Constitution in the
statute. Buteven if it were proper, in the absence of con-
crete indication, speculatively to breathe into our con-
struction of § 1331 views of the Constitution ** which
might have served as a silent premise of congressional

to inquire, whether cases in admiralty, and cases arising under the
laws and Constitution of the United States, are identical.

“If we have recourse to that pure fountain from which all the
jurisdiction of the Federal Courts is derived, we find language em-
ployed which cannot well be misunderstood. The Constitution
declares, that ‘the judicial power shall extend to all cases in law and
equity, arising under this Constitution, the laws of the United States,
and treaties made, or which shall be made, under their authority; to
all cases affecting ambassadors, or other public ministers, and consuls;
to all cases of admiralty and maritime jurisdiction.’

“The Constitution certainly contemplates these as three distinet
classes of cases; and if they are distinct, the grant of jurisdiction over
one of them does not confer jurisdiction over either of the other two.
The diserimination made between them, in the Constitution, is, we
think, conclusive against their identity. If it were not so, if this
were a point open to inquiry, it would be difficult to maintain the
proposition that they are the same. A case in admiralty does not, in
fact, arise under the Constitution or laws of the United States.
These cases are as old as navigation itself; and the law, admiralty
and maritime, as it has existed for ages, is applied by our Courts to
the cases as they arise.” 1 Pet., at 545-546.

0] advert to these constitutional views only for such light
as they may shed on Congress’ probable intent at the time the Act of
1875 was under consideration. Marshall’s statement may be thought
to have been made in constitutional terms. As I have developed
above, there can be no constitutional argument against the power
of Congress to allocate this type of action, at least concurrently, to
the law side of a federal court.
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action, I do not think that the Court here is called on to
do so. Marshall’s statement is not, when understood in
its context, contrary to my position, and in fact its proper
scope was recognized before 1875,

Before discussing the Canter case, I think it wise to
restate the precise nature of the issue before the Court.
This is so because I fear the Court, in an expansive reading
of Canter not justified either by what was decided there or
by what was said there considered in the light of what
was decided, has blurred the issue for decision today.
The issue before us is not whether all cases “of admi-
ralty and maritime jurisdiction” are per se encompassed
in the statutory “arising under” jurisdiction. A suit seek-
ing the sort of remedy that the common law is not com-
petent to give could not be fairly contended to lie under
§ 1331; it would clearly be the sort of suit in which the
jurisdictional grant of § 1333 was intended to be exclu-
sive. The issue before us concerns only actions maintain-
able in some forum “at law’” under the Saving Clause.
And again, the issue is not even the narrower one whether
Saving Clause actions are per se cognizable under § 1331.
The tests of jurisdiction under § 1331 must still be met,
and there is no contention that they are met merely by a
showing that an action is one maintainable under the
Saving Clause and involving the requisite jurisdictional
amount. The plaintiff’s right to recovery must still be
one rooted in federal substantive law, and it has quite
recently been made clear that there are Saving Clause
actions that do not meet that test. Wilburn Boat Co. v.
Fireman’s Fund Ins. Co., 348 U. S. 310. The issue before
us is only whether the fact that an action is a Saving
Clause action excludes it from § 1331 where it would
otherwise be maintainable thereunder.

At issue in American Ins. Co. v. Canter was the power
of a territorial court to make a decree selling cargo to
satisfy a maritime lien in rem existing in favor of its
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salvors. A state court, even under the Saving Clause,
could not pass such a decree at all; it is the enforcement
of the classic admiralty remedy, and a matter solely
within the competence of the federal admiralty courts.
The Hine v. Trevor, 4 Wall. 555. In the passage from
Marshall’s opinion relied upon, the Chief Justice was
saying only that the Act of Congress which conferred on
certain territorial courts jurisdiction in ‘“cases arising
under the laws and constitution of the United States,”
§ 8, 3 Stat. 752, did not by that token alone grant them
power to enforce a remedy peculiarly within the compe-
tence of admiralty courts.”™ In its broadest permissible
interpretation, the dictum only means that the fact
that the Constitution creates admiralty jurisdiction does
not make all admiralty cases cases arising under the Con-
stitution.” But Marshall’s opinion does not say that an
action seeking remedial relief of a sort which the common
law is competent to give, and in which the plaintiff’s right
to recover is rooted in federal law, ceases to be a suit aris-
ing under the laws of the United States merely because
it is of a maritime nature.” No one is contending here,

1 The power to enforce the remedy was in fact found in another
section of the territorial organic act, § 7, 3 Stat. 752, under which
jurisdiction could be vested in the court in question, rather than in
the territorial Superior Court, to which § 8 related. Cf. note 14,
infra.

12 This seems to be the import of the first sentence from the
Marshall dictum quoted in note 9, supra. And see note 13, infra.

13 The opinion of Justice Johnson in the Canter case, rendering
the judgment in the Circuit Court which Marshall’s opinion affirmed
on appeal, makes this very distinction. Johnson rejected the idea
that the constitutional grant of admiralty jurisdiction made all
admiralty cases cases arising under the Constitution. He did not
believe that the cause of action for salvage arose under the Consti-
tution or the laws of the United States. Yet he recognized, and
enumerated, cases of a maritime nature where the substantive rights
were rooted in federal law, and to which the grant of “arising under”
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of course, that § 1331 is a grant of power to enforce
remedies peculiar to the admiralty; the contention is
solely that that section, which empowers a federal court
to administer common-law remedies in vindication of
rights of plaintiffs which take their origin from federal
law, is not subject to an exception for rights taking
their origin in federal maritime law. Marshall’s opinion
simply is not addressed to this question or dispositive
of it.

Much is made by the Court of Marshall’s language that
the categories of actions he mentions are “distinet” and
not “identical.” Of course this is so, in a real sense and
the only sense in which Marshall meant it. A matter
affecting an ambassador or a consul is not per se an action
“arising under,” just as it is not per se a maritime action.
But could not a case involving a consul be also a case
of admiralty jurisdiction, under certain fact situations?
And could not a suit by or against a consul happen, per-
chance, to be also one “arising under”? The fact that the
jurisdictional categories are separate and distinct, as Mar-
shall demonstrates, does not mean that a particular action
could not come under the heading of more than one of
them. Everyone recognizes that this is the case in a
maritime matter in which the parties are of diverse citi-
zenship. I see no reason why it should not be true here
of Romero’s general maritime law claims against his
employer.

jurisdiction would extend. American Ins. Co. v. Canter, 1 Fed. Cas.
No. 302a, at 662. Johnson sat in the Supreme Court on the appeal,
and did not express any indication that Marshall’s opinion was con-
trary to what he had said at circuit. In fact, Marshall’s language that
“jurisdiction over the case, does not constitute the case itself,” note
9, supra, appears to recognize Johnson’s distinction; the constitu-
tional grant of admiralty jurisdiction does not mean that all admiralty
cases are “arising under” cases; the substantive law governing the
case is determinative. Cf. Puerto Rico v. Russell & Co., 288 U. S.
476, 483.
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It appears also to be clear that even before 1875 Mar-
shall’s opinion was not thought of as creating a situation
in which it was impossible to say that there were mari-
time cases that could be also attributed to other cate-
gories of federal jurisdiction. Long before Congress con-
templated the jurisdictional grant of 1875, this Court in
Taylor v. Carryl, 20 How. 583, made it clear that there
were fact situations which were of maritime cognizance,
giving rise to rights for.which the admiralty could supply
a remedy, or for which alternatively proceedings at the
course of common law lay. Maritime torts were specifi-
cally conceived of as within this category. The Court in
that case followed the view of Mr. Justice Story expressed
in his Commentaries on the Constitution, which were
quoted with approval:

“‘Mr. Chancellor Kent and Mr. Rawle seem to
think that the admiralty jurisdiction given by the
Constitution is, in all cases, necessarily exclusive.
But it is believed that this opinion is founded on
mistake. It is exclusive in all matters of prize, for
the reason that, at the common law, this jurisdiction
is vested in the courts of admiralty, to the exclusion
of the courts of common law. But in cases where
the jurisdiction of common law and admiralty are
concurrent, (as in cases of possessory suits, mariners’
wages, and marine torts,) there is nothing in the
Constitution necessarily leading to the conclusion
that the jurisdiction was intended to be exclusive;
and there is no better ground, upon general reason-
ing, to contend for it. The reasonable interpreta-
tion . . . would seem to be, that it conferred on the
national judiciary the admiralty and maritime juris-
diction exactly according to the nature and extent
and modifications in which it existed in the juris-
prudence of the common law. When the jurisdie-
tion was exclusive, it remained so; when it was con-
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current, it remained so. Hence the States could
have no right to create courts of admiralty as such, or
to confer on their own courts the cognizance of such
cases as were exclusively cognizable in admiralty
courts. But the States might well retain and exer-
cise the jurisdiction in cases of which the cognizance
was previously concurrent in the courts of common
law. This latter class of cases can be no more
deemed cases of admiralty and maritime jurisdiction
than cases of common-law jurisdiction.” (3 Story’s
Com., sec. 1666, note.)” 20 How., at 598.

And it was understood before 1875 that this concurrent
jurisdiction at law was not one merely existent in the state
courts, but one available to suitors in the federal courts.
See The Belfast, 7 Wall. 624, 644, infra, pp. 406-407.

Accordingly, I cannot see how it can be concluded
that Congress in 1875 read Marshall’s opinion as creat-
ing some sort of gulf that would make it impossible
for any maritime case to be also one “arising under the
Constitution or laws of the United States.” **

4 Only four years after the passage of the 1875 Act, the Court
rejected Marshall’s dictum in the very narrow application that it
had at the time it was originally delivered. In The City of Panama,
101 U. S. 453, the Court again was considering the power of a terri-
torial court to enforce remedies peculiarly within the competence of a
court of admiralty. A counterpart to the section on which Marshall
finally predicated the jurisdiction in Canter was not presented by the
case, and the Court based jurisdiction on a section of the territorial
organic act similar to the one Marshall had rejected, i. e, on §9,
10 Stat. 175, 176, which extended jurisdiction in certain “cases arising
under the constitution and laws of the United States.” In holding
that this “arising under” language granted admiralty jurisdiction, the
Court referred to Canter: “Select passages of the opinion in that case,
when detached from the context, may appear to support the theory
of the respondents, but the actual decision of the court is explicitly
and undeniably the other way.” 101 U. S., at 458.

Of course, the question whether “arising under” language in an
organic act for a territory should be taken as vesting the entire
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Of course, one cannot rely, to prove the Court’s thesis,
on dicta in cases decided before 1875 to the effect that
Saving Clause actions could be brought on the law side
of a federal court only when there is diversity of citizen-
ship, and the Court does not so rely. The Belfast, 7 Wall.
624, 643-644; Leon v. Galceran, 11 Wall. 185, 188 ; Steam-
boat Co. v. Chase, 16 Wall. 522, 533. The 1875 Act for
the first time with any permanence granted general fed-
eral-question jurisdiction to the federal courts of first
instance. It can hardly be denied that these statements
were correct when made, but it is equally plain that they
are no authority for limiting the law-side jurisdiction to
diversity cases once the 1875 Act had been passed.
Moreover, I cannot seriously attach any significance, as
the Court does, to the repetition, obiter, of their formu-
lation in a case decided shortly after the Act’s passage,
where the effect of the new statute was not at all pre-
sented or discussed. Norton v. Switzer, 93 U. S. 355,
356. In fact, the approach this Court followed in the
interpretation of the Saving Clause during this period
supports, rather than detracts from, my conclusion here.
It was observed in 1869 that the remedies saved by
the Saving Clause were saved “to suitors, and not to the
State courts, nor to the Circuit Courts ** of the United
States. . . . Congress intended by that provision to
allow the party to seek redress in the admiralty if he
saw fit to do so, but not to make it compulsory in any

admiralty jurisdiction, the subject of the Canter and Panama deci-
sions, in itself has no relation to the issue here. It is not contended
that § 1331 somehow entitles the federal district courts to exercise
all the admiralty power “at law.” The issue is whether that section
grants them a jurisdiction at law over federally based claims that
remains unaffected by the circumstance that particular claims may be
of a maritime nature.

1> The original repositories of the diversity jurisdiction, § 11, Act
of September 24, 1789, c. 20, 1 Stat. 78.




ROMERO v. INTERNATIONAL TERM. CO. 407
354 Opinion of BRENNAN, J.

case where the common law is competent to give him a
remedy. Properly construed, a party under that pro-
vision may proceed in rem in the admiralty, or he may
bring a suit in personam in the same jurisdiction, or he
may elect not to go into admiralty at all, and may resort
to his common law remedy in the State courts or in the
Circuit Court of the United States, if he can make proper
parties to give that court jurisdiction of his case.” The
Belfast, 7 Wall. 624, 644. It is clear from the Court’s
language that the common-law remedies saved to suitors
could properly be enforced in any tribunal otherwise hav-
ing jurisdiction; the remedies saved were saved generally
to suitors without diserimination as to any tribunal.
Nor can I consider it sound to place the reliance the
Court has placed on the fact that the arguments we are
considering today were not raised until 1950. Till then no
court ever considered the problem that we discuss here
at great length. None of the assortment of commentators
listed in the Court’s Appendix ever discussed it. The
Court’s argument, in fact, claims to draw force from the
fact that it was not discussed at all. From the fact that
the issue was never explored or tried at all till 1950, when
Judge Magruder, in a dictum in Jansson v. Swedish Ameri-
can Line,”® 185 F. 2d 212, 216-218, took a point of view
similar to the one expressed here, we are asked to infer that
the argument for jurisdiction should not succeed when
finally raised. I cannot accept this as a convineing argu-
ment in the construction of a broadly written statute
which was intended, at least in some aspects, to be as broad
and dynamic as the Constitution itself, and which has
served as the basic jurisdictional entitlement for the vindi-
cation of the numerous and increasing types of federally
created rights in the lower federal courts ever since its

16 Judge Magruder thoroughly developed his views in Doucette v.
Vincent, 194 F. 2d 834.

478812 0—59——32
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enactment. It is a modern development in legal science
in this country’s federal system that increasing concern is
taken with the source of the substantive law administered
by the courts. Southern Pactfic Co. v. Jensen, supra, and
notably Erie R. Co. v. Tompkins, supra, are indications of
this trend. When lawyers and judges in our federal sys-
tem came to concentrate more and more on the source of
the substantive law administered in the courts, and when
this Court’s opinions made it increasingly clear that there
were kinds of maritime actions where the underlying right
to recover was rooted in federally created law, inadmissible
of significant modification by the States, it was an inevita-
ble consequence that the relation of § 1331 to maritime
matters would come for the first time to be examined, as
Judge Magruder examined it in the Jansson and Doucette
cases. If one views the history of the common-law system
of adjudication as the history of a process, one must con-
clude that the “historical”’ material relied upon by the
Court has nothing to do with this sort of history at all,
except to illustrate its antithesis.

It is, finally, true that this Court has adhered to a policy
of construing jurisdictional statutes narrowly. Healy v.
Ratta, 292 U. S. 263, 270; Thomson v. Gaskill, 315 U. S.
442 446. Inregard to the grant of federal-question juris-
diction to the Distriet Courts, this Court has insisted that
a claim created under federal law be a necessary part of the
plaintiff’s case, Louisville & Nashville R. Co. v. Mottley,
211 U. S. 149, and that this claim be truly federal in na-
ture, Gully v. First National Bank, 299 U. S. 109. But
the present problem is apart from this line of cases, for
here it is clear that petitioner is presenting to a federal
court a claim created by federal law, and the objection is
that somehow Congress intended to exclude claims of this
particular sort from the grant in § 1331. But the argu-
ments presented for such a narrow construction appear to
me too insubstantial to withstand the logic of petitioner’s
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position. However willing one might be to resolve doubt-
ful language against jurisdiction, exceptions to statutory
language cannot be manufactured in a manner unwar-
ranted by the words themselves and derived from the
pertinent history only by a process of futile speculation.
I am compelled to the conclusion that it is the effect of
the 1875 Act and its intent, judged by the lights by which
the courts must discern legislative intent, that the fed-
eral courts possess original jurisdiction, at law, to deter-
mine claims arising under federal substantive maritime
law, where the common law is competent to afford the
remedy sought by the plaintiff.

Fourth. The Court envisions various unfortunate re-
sults, from a practical standpoint, that would ensue from
a holding on the jurisdictional issue under § 1331 contrary
to its own. I shall comment briefly on its arguments.

It is first argued that the recognition of jurisdiction
under § 1331 would, combined with the removal pro-
visions of § 1441 (b) of the Judicial Code, operate to
destroy the competence of the States in maritime mat-
ters altogether. A source cited by the Court itself ¥ in-
dicates that in the five-year period 1953 to 1957 inclu-
sive only about 150 decisions in Saving Clause actions
have been rendered in all of the state courts of the coun-
try. As I have developed, resolution of the jurisdictional
issue contrary to the majority’s view would not mean that
all these cases would be assertable originally in the federal
court or removable there, even present $10,000 in con-
troversy. Itisapparent then that the removability point
addresses itself to a situation nearly de minimis. Sav-
ing Clause suitors seem long ago to have deserted the
state courts. I therefore cannot share the concern that

17 The Seventh 5-Year Index-Digest of American Maritime Cases,
1953-1957 (1957), xliti—xlviii. This source reports all state court
decisions, including those not published otherwise.
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state judiciaries will be deprived of their historic active
roles in the development of maritime law. Of the few
actions that are left in the state courts, many may stay,
for aught that can be predicted now. What sort of role
do the state judiciaries now have in the development of
the maritime law, with thirty-odd Saving Clause actions
a year among them? Will the doctrine really put an end
to this role, whatever it is? And it must be noted that
such legislative competence as they possess remains to the
States regardless of what may happen to the number of
maritime cases in their courts; the view I have urged does
not subtract one iota from the legislative competence of
the States. And it is only because of an enlargement of
removal that it affects their judicial competence; it does
not take away their original jurisdiction at all, if suitors
are content with it.

In further elaboration of the inroads on state compe-
tence which rejection of the Court’s view is supposed to
entail, it is stated that it is a destructive oversimplification
to claim that all enforeced rights pertaining to maritime
matters are rooted in federal law. So it is; and no one is
so claiming. The point is not that all Saving Clause
actions meet the “arising under’” test of § 1331.** It is,
however, perfectly evident from the past holdings of this
Court that the seaman’s action for unseaworthiness and
maintenance and cure is rooted in federal law, and it is
only this claim that need present the issue of the case as

18 The Court later, however, recognizes that no one is arguing
that all Saving Clause actions per se are encompassed by § 1331. But
the argument then progresses that it will be unfortunate if the courts
are forced to determine in limine whether various Saving Clause
actions do or do not “arise under” for § 1331 purposes. Is it really
an obstacle to the efficient administration of justice if a trial court,
at the first stage of litigation, is called upon precisely to determine
what is the legal system that has created the cause of action on which
the plaintiff is suing?
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to § 1331. I agree perfectly with the Court’s observation
that in our federal system allocations of jurisdiction have
been carefully wrought to correspond to the realities of
power and interest and national policy. I think that
§ 1331 embodies this approach by vesting in the federal
courts, in civil actions, jurisdiction, at the option of the
suitors, over all suits seeking a legal or equitable remedy,
arising under federal law and involving a specified amount,
and that this is so whether they involve maritime matters
or not. I cannot see how it fits with the “realities of
power and interest and national policy” to say that
there is federal jurisdiction at common law over federally
defined maritime causes of action only if there is diversity
of citizenship among the parties involved in them.

The Court next argues that a holding to the contrary
of its own will produce venue problems, and will in fact
be unduly restrictive toward plaintiffs in their choice of
forums. Where the District Courts have jurisdiction
under § 1331 (even though diversity may also be present)
§ 1391 (b) of the Judicial Code rather than § 1391 (a)
governs, and the suit must be brought in the defendants’
residence district, and may not be brought in the plaintiffs’
residence district, unless of course it also happens to be
the defendants’. But one reading the discussion of the
consequences this will have for plaintiffs is apt to forget
(for the Court does not inform him) that defendants in
maritime actions are most likely to be corporations (par-
ticularly in personal injury litigation, the sort of case we
have at bar) and that § 1391 (¢) declares that the resi-
dence of a corporation for venue purposes is any district
where it is incorporated or any district in which it is
licensed to do, or actually doing business. With corpo-
rate venue so widely defined, it will be a rare plaintiff (and
a rarer personal injury plaintiff, for seamen and long-
shoremen are apt to live near where their employers carry
on business, or where the vessel owners their employers
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serve do business) who can take much advantage from
the fact that he can sue in the district of his own residence
in an action based solely on diversity and not otherwise.
And of course, the existence of proper venue at his own
residence does not mean the plaintiff can sue the defend-
ants there; he must still serve them with process. Ixcept
that process can be run throughout the limits of the State,
while venue speaks in terms of the district, this means
that the broader diversity venue only is of assistance
where there is a defendant who, while not “doing busi-
ness” in an area, is nonetheless amenable to process there.
Of course there are some such, but I think by now the
dimensions of this “practical” reason for the Court’s
holding are patent.

II.

The Court, though it rejects Romero’s assertion of juris-
diction over his general maritime law claims against his
employer under § 1331, proceeds to adjudicate them on the
merits. It reaches them through a “pendent” jurisdiction
theory analogous to Hurn v. Oursler, 289 U. S. 238. The
Court’s action appears unprecedented, as it appears
to recognize. The prior applications of the doectrine
recognized here have been limited to cases where claims
arising under state law, over which there was no inde-
pendent jurisdiction in the federal court, have been
intertwined with federal claims. The theory has not
been here applied to cases where there have been two
types of claims, both admittedly within the District
Court’s jurisdiction, one of which was admittedly cogni-
zable according to the forms of the common law and the
other, except for the theory, not. Here a plaintiff comes
into court desiring that his claims be adjudicated strictly
according to the common law and disclaiming federal
jurisdiction in admiralty. In short, he desires that a
common-law jury pass upon his claims. If the federal
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courts do not have such jurisdiction over all his claims,
there are state courts which do, and he may well prefer
them in that event. The Court today tells him that
though it is doubtful whether there is enough common-
law jurisdiction in the federal courts to proceed to a
plenary adjudication of his claim, there is enough cer-
tainly to award summary judgment against him on the
merits. I must say I cannot understand a sort of juris-
diction that allows the federal courts to make a prelimi-
nary exploration of the merits of the case, and a binding
adjudication upon them, but which may not allow them
to go further.

Obviously what we have here, once the Court’s view of
§ 1331 is accepted, and as claims are presented which can
survive summary judgment, is not a problem in pendent
jurisdiction but a glaring problem in judicial administra-
tion and in the separation of functions between judge and
jury. Crew members’ maritime tort suits almost invari-
ably urge claims under the Jones Act and under the gen-
eral maritime law for breach of the duty to maintain a
seaworthy vessel. These claims are legally, and generally
factually, completely bound up with each other. McAl-
lister v. Magnolia Petroleum Co., 357 U. S. 221; Balti-
more S. 8. Co. v. Phillips, 274 U. 8. 316. It would be
productive of extraordinary problems if the two elements
of the claim are presented to different triers of fact at the
same time, as would be one consequence of holding that
there was no jurisdiction at law of any sort over unsea-
worthiness claims where diversity of citizenship was
absent. Cf. Jenkins v. Roderick, 156 F. Supp. 299, 304—
306. Should an advisory jury (with the same member-
ship, doubtless, as the “mandatory’”’ one hearing the Jones
Act claim) hear the unseaworthiness claim? To what
extent would its verdict bind the judge? If the judge
passes on the issues himself, how to avoid overlapping
damages, or contradictory findings? And what would be
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the effect of a finding of facts common to both claims
made by the judge before the rendition of the jury’s ver-
dict, or vice versa? Would the doctrine of collateral
estoppel apply? These problems arise in the wake of
the Court’s rejection of jurisdiction under § 1331 and its
restricted holding on any other jurisdictional basis (apart
from § 1333) of Romero’s claims under the general mari-
time law against his employer. I cannot consider that
the Court’s solution of the controversy among the lower
courts that has prevailed since the Jansson dictum has
shed much light on them.

III1.

Since under my view there would be jurisdiction at law
(the only jurisdiction Romero invoked) to consider all his
claims, I arrive at the merits of his claims against his
employer, Compania Trasatlantica. As to them, I concur
in the result set forth in Part IT of the Court’s opinion.
I also agree with the Court’s disposition of the claims
against the other respondents, as set forth in Part III of
its opinion.

TrHE CHIEF JUsTICE joins in this opinion, and Mg.
Justice Brack and Mgr. Justice DoucLas join in it
except to the extent indicated in their dissents.
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