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operation of law, at his death. If, then, the lien of a corporation attaches 
to an actual transfer of the stock, so as to make it subject to all their equit-
able demands upon it; d fortiori, it must remain on it, when a preferred 
creditor can claim payment only out of the proceeds in the hands of the 
assignees, or personal representatives of the debtor. So long, then, as this 
note remains due and unpaid, the complainants are not entitled to a transfer 
of the stock owned by their testator.

But they allege, that the debt is extinguished by the verdict in their 
favor, rendered on a plea of the statute of limitations. In the Hank of the 
United States v. Donnally, 8 Pet. 361, this court laid it down as an estab-

lished principle, that the act of limitations operated only to bar the remedy, 
not to extinguish the right or cause of action ; and that a judgment on a 
plea of the statute was only to bar the remedy on a contract, when sued for 
in Virginia, as the limitation act of that state embraced the one declared on ; 
but did not operate to extinguish the contract, when sued for elsewhere, or 
in Kentucky, where by the lex loci it was not affected by any limitation. 
Ibid. 370. We cannot take this case out of this established rule : the legal 
remedy is barred, but the debt remain as an unextinguished right; and the 
bank, when called into a court of equity, may hold to any equitable lien, or 
other means in their hands, till it is discharged. The decree of the circuit 
court is affirmed.

This  cause came on to be heard, on the transcript of the record from the 
circuit court of the United States for the district of Columbia, holden in 
and for the county of Washington, and was argued by counsel : On con-
sideration whereof, it is decreed and ordered by this court, that the decree 
of the said circuit court in this cause be and the same is hereby affirmed, 
with costs.

*618] *Unite d  Sta te s  v . Josep h  Gardn er .

Co unterfciting.

Indictment for forging a silver coin of Spain, called a head pistareen, which the indictment alleged 
was, by law, made current in the United States: Held, that the head pistareen is no part of the 
Spanish milled dollar ; that such pistareen or piece of coin is not a silver coin of Spain, made 
current by law in the United States.

Cert ifi cat e of Division from the Circuit Court of New Jersey. At 
October term 1835, the defendant was indicted in the circuit court, for that 
he, “ Joseph Gardner, late of the township of Bloomfield, in the county of 
Essex, and in the district of New Jersey, on the 15th day of June, in the 
year of our Lord 1835, with force and arms, &c., at the township of Bloom-
field, in the county of Essex, in the district of New Jersey aforesaid, and 
within the jurisdiction of this court, did falsely and feloniously make, forge 
and counterfeit one hundred pieces of false and counterfeit coin, each piece 
thereof in the resemblance and similitude of a foreign silver coin, to wit, a 
silver coin of Spain, called a head pistareen, which by law was then, and 
still is, made current in the United States of America ; against the form of 
the statute of the United States of America in such case made and pro-
vided.” The second count in the indictment charged, that the defendant 
“ did feloniously and willingly aid and assist in falsely and feloniously mak-
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ing, forging and counterfeiting one hundred pieces of false and counterfeit 
coin, each piece thereof in the resemblance and similitude of a foreign silver 
coin, to wit, a silver coin of Spain, called a head pistareen, which by law 
was then, and still is, made current in the United States of America; against 
the form of the statute of the United States of America in such case made 
and provided.”

The jury found the following special verdict: “That the said defend-
ant, Joseph Gardner, did make, forge and counterfeit four pieces of false 
and counterfeit coin, each piece thereof in the resemblance and similitude of 
a foreign silver coin, to wit, a silver coin of Spain, called a head pistareen, in 
manner and form as stated in the said indictment. That genuine coin of the 
description of the said head *pistareen has, for many years last past, rsls 
been in common circulation in the country ; that the same has com- <- 
monly passed at the rate of twenty cents each ; that few of them are now 
in circulation; that they are still received and paid at the said rate of 20 
cents each ; that they have been sometimes sold at the rate of 22 cents each. 
That their average value by weight is between 22^ cents, and 22^ cents 
each ; that their average value by assays at the mint of the United States is 
19 cents 7 mills each. That the said genuine coin called head pistareens, have 
on their face the same characters as one class or kind of the Spanish dollar 
and half dollar, excepting the letter and figure 2 R, on said pistareens, 4 R, 
on the said half dollars, and 8 R, on the said dollar, and thus purport to be 
quarters of said dollar. That said dollar is of the weight of seventeen 
pennyweights and seven grains, and the said half dollar is the one-half of 
the weight of said dollar. That the said dollar is of the weight required by 
law ; is a Spanish coin, genuine and milled, and passes current as a dollar. 
That the said half dollar is commonly circulated at the rate of 50 cents 
each; and that the said false and counterfeit pieces of coin made by the 
said defendant, with the said dollar and half dollar, with other Spanish coin 
given in evidence to the said jury, are now presented to the said court as a 
part of this their finding. But whether or not, upon the whole matter 
aforesaid, by the jurors aforesaid, in form .aforesaid found, the said Joseph 
Gardner is guilty in manner and form as he stands charged in the said 
indictment, the jury are altogether ignorant, and therefore they pray the 
advice of the said court. And if, upon the whole matter aforesaid, it shall 
seem to the said court, that the said Joseph Gardner is guilty in manner and 
form as he stands charged in said indictment, then the jurors aforesaid, upon 
their oath aforesaid, say, that the said Joseph Gardner is guilty thereof in 
manner and form as he stands charged. But if, upon the whole matter 
aforesaid, it shall seem to the said court, that the said Joseph Gardner is 
not guilty in manner and form as he stands charged in said indictment, then 
the jurors aforesaid, upon their oath aforesaid, say, that the said Joseph 
Gardner is not guilty in manner and form as he stands charged in the said 
indictment.”

The judges of the circuit court were opposed in opinion on the following 
question, involved in this special verdict: 1. Whether the head pistareen, 
bo  called, is a part of a Spanish milled dollar ? *2. Whether such pis- r*g20 
tareen, or piece of coin, is a silver coin of Spain, made current by law 
in the United States ? These questions were, at the request of the district-
attorney of the United States, stated under the direction of the judges afóre-
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said, and ordered by the court to be certified, under the seal of the court, to 
the supreme court of the United States, at their next session to be held there-
after, to be finally decided by the said supreme court; and the court being 
further of opinion, that further proceedings could not be had in said cause, 
without prejudice to the merits of the same cause, did order that all further 
proceedings on the said indictment be stayed, until the decision of the 
supreme court shall be remitted to the said circuit court, and then entered 
of record.

The case was argued by Butler, Attorney-General, for the United States ; 
and by Southard, for the defendant.

Tho mps on , Justice, delivered the opinion of the court.—This case comes 
up from the circuit court of the United States for the district of New Jersey 
on a certificate of division of opinion in the court. The prisoner was indic-
ted for falsely making and forging one hundred pieces of false and coun-
terfeit coin, each piece in the resemblance and similitude of a foreign silver 
coin, to wit, a silver coin of Spain, called a head pistareen, which by law is 
made current in the United States of America, against the form of the stat-
ute in such case made and provided. This indictment is founded on the 
20th section of the act of congress of 1825 (4 U. S. Stat. 121), which makes 
it felony, punishable by fine and imprisonment at hard labor, to forge and 
counterfeit any coin in the resemblance or similitude of any foreign gold or 
silver coin which, by law, now is, or hereafter may be, made current in the 
United States. Upon the trial of the prisoner, the jury found a special 
verdict. And the judges were opposed in opinion upon the following ques-
tions arising on the special verdict: 1. Whether the head pistareen, so called, 
is a part of a Spanish milled dollar ? 2. Whether such pistareen, or piece of 
coin, is a silver coin of Spain made current by law in the United States? 
And these questions have been certified to this court for decision.

That the coin commonly called a head pistareen may be a part of a dol-
lar, in reference to its divisibility only, and when understood in the same 
*6211 8ense as any ot^er subdivision of a Spanish dollar, may be *admitted,

J without affecting the main question in this case ; if such part has 
not been made current by law. But it is presumed, that this first question 
is to be taken in reference to the offence charged in the indictment, and 
the facts found by the special verdict; and with this understanding of it, the 
two questions may be considered together, and involve the same inquiry, 
viz., whether such pistareen is a silver coin of Spain, made current by law 
in the United States. Such is the description of foreign coin, the counter-
feiting of which, the law has declared to be a felony. The special verdict 
finds, that genuine coin of the description of the head pistareen has, for 
many years last past, been in common circulation in the country, and has 
generally passed at the rate of 20 cents each ; that few of them are now in 
circulation ; that they are still received and paid at the rate of 20 cents each; 
that their average value by weight is between 22^ cents, and 22| cents each; 
that their average value by assays at the mint of the United States is 19 
cents 7 mills each. The jury present with their verdict certain silver coin 
of different denominations, with the following description and remarks. 
“ That the genuine coin called head pistareens have on their face the same 
character as one class or kind of the Spanish dollar and half dollar ; except-
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ing the letter and figure 2 R, on said pistareens, 4 R, on the said half dol-
lars, and 8 R, on the said dollar, and thus purport to be quarters of said 
dollars. That said dollar is of the weight of seventeen pennyweights and 
seven grains ; and that said half dollar is the one-half of the weight of said 
dollar. That the said dollar is of the weight required by law, is a Spanish 
coin, genuine and milled, and passes current as a dollar.

Thus it will be seen, that the pistareen passes for 20 cents, or one fifth 
of a dollar, although it purports to be a quarter of a dollar, or 25 cents ; so 
that its current, as well as its real value is uncertain. And whether it is to 
be considered as a coin made current by law, is only to be ascertained by a 
reference to the laws of congress on this subject. By the act of 1792 § 9 
(1 U. S. Stat. 248), establishing a mint and regulating the coin of the United 
States, the several denominations of silver coin are declared to be dollars, 
half dollars, quarter dollars, dimes and half dimes, and the value of each is 
established. The Spanish milled dollar, as the same was then in current 
use, was assumed as the standard. And the subdivision or parts of the dol-
lar, according to the above denominations, are *adopted as the most 
convenient division of the dollar. And in the following year, 1793 L 
(Ibid. 300), an act was passed, regulating foreign coin, by which, among 
other things, it is declared that foreign silver coin shall pass current as 
money within the United States, and be a legal tender for the payment of 
all debts and demands, at the rates therein fixed. The Spanish milled dol-
lar at the rate of 100 cents for each dollar, the actual weight whereof shall 
not be less than seventeen pennyweights and seven grains ; and in propor-
tion for the parts of a dollar. The dollar and parts of a dollar are here 
made current by law. What is here meant by parts of a dollar ? The parts 
of a dollar having been recently fixed and defined in our domestic coin, it is 
no more than reasonable to conclude, that the parts of a dollar here adopted 
in relation to foreign coin, are referrible to the same denomination in the 
subdivision, as established in the domestic coin. The value of the foreign 
dollar is fixed in cents, at 100 cents, according to the denomination at the 
mint; and the same rule would apply to the parts of a dollar, when valued 
in cents ; and there is no denomination of siver valued at 20 cents, the value 
of the pistareen found by the jury. By this act, no foreign coin, issued after 
the 1st day of January 1792, shall be a tender, until samples thereof shall 
have been found, by assay at the mint of the United States, to be conform-
able to the respective standards required. And it is also declared by this 
act, that at the expiration of three years next ensuing the time when the 
coinage of gold and silver, agreeable to the act establishing the mint, shall 
commence at the mint of the United States; all foreign gold coin and all 
foreign silver coin, except Spanish milled dollars, and parts of such dollars, 
shall cease to be a legal tender. And it would be incongruous to suppose, 
that these foreign coins, if not a legal tender, would be considered as made 
current by law. And it is also provided by this act, in order to fix the time 
when foreign coin should cease to be a tender, that the president shall make 
proclamation of the time when such coinage shall commence. The president, 
accordingly, on the 22d of July 1797, issued his proclamation, announcing 
the time when the coinage commenced at the mint, and declaring that all 
foreign silver, except Spanish milled dollars and parts of such dollars, will 
cease to pass current as money, on the 15th of October then next.
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That the policy of the government was to withdraw from circulation, or 
at least not to recognise as a coin made current by law, foreign coin, as soon 

, as our own coinage was sufficient to answer the *metallic circulation, 
J is fairly to be inferred, from the provision, that all foreign gold and 

silver coin (except Spanish milled dollars and parts of such dollars) which 
shall be received in payment for moneys due to the United States, after 
coinage shall begin at the mint, shall, previous to their being issued in cir-
culation, be coined anew, in conformity to the act establishing the mint. 
And the policy of the government being to establish a currency under our 
own coinage, and according to our own denominations, it is reasonable to 
conclude, that the parts of a Spanish milled dollar mentioned in this law, 
and in all the legislation on the subject, when the same language is used, is 
in reference to the parts of a dollar according to the division in the act bi 
1792. The act of 1793 was in part repealed in 1806 (2 U. S. Stat. 374), and 
another law regulating the currency of foreign coins passed, directing 
at what rate such foreign coin shall pass current, retaining the same stand 
ard of weight, seventeen pennyweights and seven grains, as the Spanish 
milled dollar, and in proportion for the parts of a dollar ; and directing the 
secretary of the treasury to cause assays of the foreign gold and silver coin 
to be had at the mint, for the purpose of enabling congress to make such 
alteration in the coin made current by that act, as may become necessary, 
from the real standard of such foreign coin : all looking to the same policy 
with respect to the establishment of our own coinage, and in reference to 
the denominations in the law of 1792. By the act of 1806 (2 U. S. Stat. 
404), for the punishment of counterfeiting the current coin of the United 
States, it is made felony to counterfeiting any gold or silver coins which by 
law now are, or hereafter shall be made current, or be in actual use and cir-
culation as money, within the United States; clearly embracing money in 
circulation which was not made current by law ; and in this class or descrip-
tion may be embraced the small silver foreign coin under 25 cents, in circu-
lation here. By the act of 1825 § 20 (4 U. S. Stat. 121), under which the 
prisoner is indicted, this class of currency is omitted, and the offence is con-
fined to counterfeiting such foreign gold or silver coin which, by law, then 
was, or thereafter might be, made current in the United States. The jury, 
by their special verdict, find, that the head pistareen has for many years 
past been in common circulation in the country. The counterfeiting of such 
coin, under the act of 1806, would be felony ; but not under the act of 1825, 
unless it is a coin made current by law.

Form this view of the several acts of congress, there is at least 
* *reasona^e grounds to conclude, that when the terms, parts of 

J a dollar, are used in these laws, it is in reference to the division of a 
dollar, as established at the mint; and there being no such part as a twenty-
cent piece, or fifth of a dollar, we think the pistareen is not a coin made 
current by law. But if this is a doubtful construction of the act, it ought 
to be adopted in a case so highly penal as the present. We are accordingly 
of opinion, that the question certified to this court must be answered in the 
negative.

This  cause came on to be heard, on the the transcript of the record from 
the circuit court of the United States for the district of New Jersey, and
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on the questions and points on which the judges of the said circuit court 
were opposed in opinion, and which were certified to this court for its opin-
ion, agreeable to the act of congress in such case made and provided, and 
was argued by counsel: On consideration whereof, it is the opinion of this 
court, first, that the head pistareen, so called, is no part of a Spanish milled 
dollar ; and secondly, that such pistareen or piece of coin is not a silver coin 
of Spain, made current by law in the United States. Whereupon, it is 
ordered and adjudged by this court, that it be so certified to said circuit 
court.

*John  Mc Lear n  and others, Aliens and subjects of the King of p.™- 
Grea t  Brita in , Appellants, v. James  Wall ace , a citizen of L 
the state of Geor gia , Administrator of James  Hend ley  Mc Learn , 
and Archibal d Mc Lell an  and wife, citizens of the state of Sou th  
Caro lin a .

Archibal d  Mc Lella n  and wife, citizens of the state of South  Carolina , 
Complainants, v. James  Wall ace , a citizen of the state of Geor gia , 
Administrator of James  Hend ley  Mc Lear n , deceased.

James  Wall ace , a citizen of the state of Georgi a , Administrator of 
James  Hen dl ey  Mc Lear n , deceased, v. Archibald  Mc Lell an  and 
wife, citizens of the state of Sou th  Caro lina , and John  Mc Lear n  
and others, Aliens and subjects of the King of Great  Brit ain .

Marshalling of securities.

A tract of land in the state of Georgia was purchased by A. McLearn, on which he established a 
rice plantation, put slaves upon it, paid part of the purchase-money, gave a judgment for the 
balance, and died, leaving a son, James H. McLearn, his devisee ; who, to obtain possession of 
the estate, mortgaged the land and slaves for the balance of judgment; a judgment, under the 
laws of Georgia, binds personal as well as real property. The son died, part of the debt being 
unsatisfied, leaving as his nearest of kin, aliens; and also more remote kindred, who were 
citizens of the United States. The real estate was sold to satisfy, and did satisfy, the mort-
gage; the personal estate was sold by the executor. The aliens, who were nearest of kin, 
claimed the proceeds of' the personal estate; the kindred of the deceased, who were more 
remote, but who were citizens of the United States, claimed that the personal estate should 
have been appropriated to pay the mortgage ; and that not having been so appropriated, they 
were entitled to the money arising from its sale, to reimburse them for the value of the real 
estate taken by the mortgagor, the aliens nearest of kin not being entitled, by the law of Georgia, 
to take real estate by descent. The court held, that as both the real and personal estate had 
been charged with the mortgage-debt, both funds must be applied in proportion to their respect-
ive amounts, to its payment; any debt, not covered by the mortgage, to be paid out of the per-
sonal estate; the nearest of kin to take the residue of the proceeds of the personal estate, and 
the remoter kin, citizens of the United States, to take the residue of the proceeds of the real 
estate, and the real estate unsold.

Appeal  from the Circuit Court of Georgia. *Archibald McLearn, r*g26 
a native of Scotland, and afterwards a citizen of the United States, 
purchased tract of land called Gowrie, and a small island, in Chatham county, 
in the state of Georgia, on which he established a rice plantation ; and hav-
ing paid part of the purchase-money, a judgment was obtained against him 
for the balance. He died, having devised the whole of his estate, real and
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