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Key and Peters now applied to the court for liberty to amend the record, 
by stating the citizenship of the defendant, and to reinstate the cause on the 
docket.

Stor y , Justice, delivered the opinion of the court.—A motion has been 
made to allow an amendment of the record of this case, by inserting an alle-
gation of the citizenship of the parties, and to reinstate this cause on the 
docket, under the following circumstances : The cause came before this 
court at the January term 1834, and, as will be found in 8 Pet. 148-9, was 
then reversed for want of jurisdiction of the circuit court, by reason of the 
omission to allege, that the parties were citizens of different states, the ap-
peal to this court was dismissed ; and the decree of this court was ordered 
to be certified to the circuit court.

We are of opinion, that under these circumstances, the record cannot be 
amended, or the cause reinstated in this court. It would, in effect, be a re-
versal of the former decree of this court. We have no power over the decrees 
*4R11 rendered by this court, after the term has *passed,  and the cause has 

J been dismissed, or otherwise finally disposed of here.
But in our opinion, there is no difficulty in making the proposed amend- 

meijt in the circuit court, if that court shall see fit, in its discretion, to allow 
it to be done. The cause may then be reheard there ; and upon the decree 
newly rendered, an appeal can then be taken to this court; or a decree may 
be there rendered, by consent of the parties, in order to bring the cause, with-
out any delay, to this court.

This court, in rendering its former decree, had no authority (not having 
any jurisdiction, but to reverse for the want of jurisdiction of the circuit 
•court) to send the cause back for further proceedings, with liberty to amend 
the bill. But the mandate was not understood by us to apply, except to the 
record in its then state ; and we entertain no doubt, that notwithstanding 
any thing in the former decree of reversal, it is entirely competent for th * 
circuit court, in their discretion, to allow the amendment now proposed to be 
made, and to reinstate the cause in that court. But we have no authority in 
the matter. The motion is, therefore, overruled.

Motion overruled.

*482] *Samue l  B. Lee , Plaintiff in error, v. Nath an iel  Dick  and 
others.

Commercial guarantee.

L., at Memphis, Tennessee, addressed a letter to D. & Co., at New Orleans, stating that N. & D. 
wished to draw on them for $2000, saying, “ Please accept their draft, and I hereby guaranty 
the punctual payment of it.” In a letter of the same date, to one of the firm of N. & D., he 
said, “ I send a guarantee for $2000; the balance, I have no doubt, your friend W. will do 
for you. N. & D. drew a bill on D. & Co. for $4250, which they accepted; and after having 
paid the draft, they gave notice to L. that they looked to him for the money; no notice was 
given by D. & Co. to L., that they intended to accept, or had accepted, and acted upon the 
guarantee, before they paid the draft; the drawers of the bill did not reimburse D. & Co. for 
any part of it. Action was instituted to recover $2000 from L., being part of the bill for 
$4250: Held, that although the bill was drawn for $4250, the guarantee would have operated 
to bind L. for the sum of $2000 included in it, if notice of the acceptance of it had been given 
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by D. & Co. to L. ; but having omitted to give such notice, or that they intended to accept, or 
had accepted and acted on the guarantee, L. was not liable to D. & Co. for any part of the bill 
for $4250.

A guarantee is a mercantile instrument, and to be construed according to what is fairly to be 
presumed to have been the understanding of the parties, without any strict technical nicety.

If the guarantee stood alone, unexplained by the letter which accompanied it, it would undoubt-
edly be limited to a specific draft for $2000, and would not cover that amount in a bill for a 
larger sum ; but the letter which accompanied it fully justified the conclusion, that the defend-
ant undertook to guaranty $2000, in a draft for a larger amount. The letter and guarantee 
were both written by the defendant, on the same sheet of paper, bear the same date, and may 
be construed together, as constituting the guarantee.

The decision of the court in the case of Douglass v. Reynolds, 7 Pet. 125, affirmed. In that case, 
the court held, that a party giving a letter of guaranty has a right to know whether it is 
accepted ; and whether the person to whom it is addressed means to give credit on the footing 
of it, or not ; it may be most material, not only as to his responsibility, but as to future rights 
and proceedings ; it may regulate, in a great measure, his course of conduct, and his exercise 
of vigilance in regard to the party in whose favor it is given ; especially is it important, in 
case of a continuing guarantee, since it may guide his judgment in recalling or suspending it. 
This last remark by no means warrants the conclusion, that notice is not necessary in a guar-
antee of a single transaction ; but only, that the reason of the rule applies more forcibly to a 
continuing guarantee.

The same strictness of proof of notice, is not necessary, to charge a party upon his guarantee, as 
would be to support an action upon the bill itself, when, by the law-merchant, a demand upon, 
and refusal by, the acceptors, must be proved, in order to charge any other party upon the bill. 
There are many cases where the guarantee *is of a specific existing demand, by a 
promissory note or other evidence of a debt, and such guarantee is given upon the note *• 483 
itself, or with reference to it, and recognition of it, when no notice would be necessary ; the 
guarantor, in such cases, knows precisely what he guaranties, and the extent of his responsi-
bility ; and any further notice to him would be useless. But when the guarantee is prospec-
tive, and to attach upon future transactions, and the guarantor uninformed whether his guar- 
antee has been accepted and acted upon, or not ; the fitness and justice of the rule requiring 
notice, is supported by considerations that are unanswerable.1

Ebrob  to the Circuit Court for the district of West Tennessee. On the 
24th of September 1832, Samuel B. Lee, the plaintiff in error, of Memphis, 
Tennessee, addressed to N. & J. Dick & Company, at the New Orleans, a 
letter in the following terms :

“Gentlemen :—Nightingale & Dexter, of Maury county, Tennessee, wish 
to draw on you at six and eight months ; you will please accept their draft 
for $2000, and I do hereby guaranty the punctual payment of it.

Samu el  B. Lee .”
On the same paper containing this guarantee, and on the same day, Mr. 

Lee wrote a letter to P. B. Dexter, one of the firm of Nightingale & Dexter, 
m which he said, “I have no objections to guaranty your bill, except it 
nnght affect my own operations. I, however, send guarantee for $2000, 
which you can use, if you choose. The balance, I have no doubt, your 
friend, Mr. Watson, will do for you. I would cheerfully do the whole 
amount ; but expect to do business with that house, and do not wish to be 
cramped in my own operations.”

On the 5th of October 1832, Nightingale & Dexter, at Nashville, having 
forwarded the letter of guaranty given by the plaintiff in error, drew a 
dl of exchange for $4250, on N. & J. Dick, at New Orleans, payable six

1 See note to Russell v. Clarke’s Executors, 7 Cranch 69.
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months after date ; which hill was accepted on the faith of the guarantee, 
and they paid the same, and gave notice to Mr. Lee that they looked to him 
for the money. The defendants in error not having been repaid the amount 
of the bill by the drawers, instituted an action against Samuel B. Lee, on 
his guarantee ; and in September 1835, the cause was tried, and a verdict 
and judgment were rendered in favor of the plaintiffs.

During the progress of the trial of the cause, the following bill of excep- 
* tions was tendered, and was sealed by the court. *The court charged

-* the jury, that if the defendant intended to guaranty a bill of exchange, 
to be drawn for $2000, he would not be liable upon a bill drawn for upwards 
of $4000 ; but if he intended to guaranty $2000 of a bill to be drawn for a 
larger amount, that then he would be liable for the $2000. That the court 
was of opinion, the letter accompanying the guarantee was admissible in 
evidence, to explain whether the guarantor meant to guaranty a bill for 
$2000, or only $2000 in a bill fora larger amount; and it was the opinion of 
the court, that the true construction of the guarantee was, that he intended 
to guaranty the payment of $2000 in a bill to be drawn for a larger amount. 
The court also charged the jury, that no notice by N. & J. Dick & Co., to 
the defendant, that they intended to accept or had accepted and acted upon 
this guarantee, was necessary. The defendant prosecuted this writ of 
error.

The case was submitted to the court, on printed arguments, by Peyton, 
for the plaintiff; and by Bell, for the defendants.

Peyton stated, that in this case, it appears, that the plaintiff, as matter of 
accommodation, did, on the 24th day of September 1832, at Memphis, in the 
state of Tennessee, at the request of the house of Nightingale & Dexter, of 
Maury county, Tennessee (a distance of more than 200 miles from Memphis), 
agree to guaranty the payment of a draft of $2000, to be drawn thereafter 
by the house of Nightingale & Dexter on the firm of N. & J. Dick & Co., 
of New Orleans ; that Nightingale & Dexter, on the 5th of October 1832, 
drew a draft in favor of H. R. W. Hill, on N. & J. Dick & Co., of 
New Orleans, for the sum of $4250 ; which draft having been paid by N. 
& J. Dick, they instituted suit in March, 1835, against S. B. Lee, upon his 
guarantee.

Upon the trial of the cause below, the court permitted a letter to be read, 
which was written by the plaintiff to Mr. P. B. Dexter; to the reception of 
which the plaintiff in error objected. It was shown that N. & J. Dick 
& Co. accepted the bill of $4250, upon the faith of the said guarantee, 
and proved also, that they paid it, and gave notice to the defendant that 
they looked to him for the money. But there is no proof of notice that the 

guarantee of the plaintiff was *accepted ; nor was there any proof of 
J a demand of the money from the house of Nightingale & Dexter, and 

notice of their failure to pay given to the plaintiff. The plaintiff in error 
relies upon the following points and authorities :

1. The guarantee was for a draft of $2000 ; the draft in this case was 
for $4250. If A. guaranty a specific amount, to be secured by a draft to 
that identical amount, he is not liable for any part of a draft for a greater 
amount. He might have been aware, that the means and ability to pay, in 
case of loss, by misfortune or otherwise, of his friend, would not reach
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beyond that point: and if he had known, that he intended to contract a 
debt beyond his means, it might have been a sufficient cause for declining to 
become bound for any part of that amount. As for the letter written by 
the plaintiff to Dexter, it was inadmissible in evidence, because it cannot 
change the guarantee in any essential manner whatever. The guarantee is 
the, written contruct ; this letter is not between the same parties ; it was 
not necessarily exhibited by Dexter to the defendants. But, if it is to be 
received in evidence, is it at all inconsistent with the guarantee ? He does 
not state in his letter, how, or in what manner, he is willing to guaranty 
his part of the amount desired to be raised ; whether he will secure that 
sum by guarantying part of a large draft, or the whole of a small draft; 
whether he was willing to involve his name and credit with that of any other 
man on a large draft or not. To determine this question, we must refer to 
the guarantee itself ; that clearly shows the manner, as well as the amount 
which he was willing to guaranty. The terms of this written contract, 
between the plaintiff and the defendants, are clear and unambiguous ; ought 
their force and effect to be extended, by a reference to the letter of plain-
tiff to Dexter, not a part of that contract, a private letter, couched in 
friendly terms, making an apology for not agreeing to go further, and do 
more than he had done in the written agreement ? Did he write this letter 
for the eyes of the defendants ? Might it not have been withheld for them, 
with propriety, by Dexter ?

Nightingale & Dexter wish to draw for a large amount of money on N. 
& J. Dick & Co. It could not be effected, without security. The defend-
ant is unwilling to go further than a specific amount, secured in a draft to 
be drawn for that amount. In this letter to Dexter, he says : “ I send a 
guarantee for $2000, which you can use, if you choose ; the balance, I have 
no doubt, your friend, *Mr. Watson, will do for you,” &c. But r>lc 
suppose, Mr. Watson does not do so ; is the bill or draft to be for L 
double the amount, and the balance unsecured ? This is made certain by a 
reference to the guarantee. How could it be supposed, that the plaintiff 
would have guarantied one dollar alone, and without Mr. Watson, or some 
other responsible guarantor for the balance, of a larger amount than $2000 ? 
He had no right to suppose any further credit than the draft of $2000 would 
be extended, unless some one would guaranty the payment of the amount 
over and above that sum. He had an important interest, that the credit 
should not be so extended, without security. But at all events, his name 
and his credit were not to be involved with any other or greater amount 
than that specified in the guarantee. In support of this point, the plaintiff 
refers to the following authorities : Phillips v. Astling, 2 Taunt. 206, 212 ; 
3 Wheat. 151-2.

2. The plaintiff relies, mainly, on the want of notice; and contends, 
that the defendants were bound to give him notice—first, of the aceptance 
of the guarantee by the defendants, and that they had or would extend the 
accommodation on the footing of it, and to what amount he was liable ; 
second, that the defendants were bound, after the payment of the money 
for Nightingale & Dexter, to make a demand of them for payment, and 
give notice of such demand and refusal to the plaintiff.

What is the meaning of this guarantee ? If you, Mr. Dick, will accept 
the draft of the house of Nightingale & Dexter, at six or eight months,
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I will guaranty that you shall be punctually paid the money. Is the plain-' 
tiff to remain in ignorance of his liability, until the draft falls due? Is this 
responsibility to be sprung upon him by a protest? by the loss of his 
credit ? and without one hour’s time to prepare for the shock ? It is part 
of the contract itself ; it is a well-settled principle in “ the law and usages 
of merchants,” that a party giving such a guarantee has a right to be 
informed, within a reasonable time, whether it is accepted, and to what 
extent he is liable. This knowledge is not a formal matter, but may be, and 
generally is, most material, not only as to his responsibility, and the neces-
sity of providing the means to meet that responsibility, and save his credit, 
which is so vitally important to a merchant ; but it may be equally impor-
tant in future proceedings, dealings, &c., between the parties. It may 
excite him to vigilance in looking to his own final security,
*48^1 These undertakings for the debt of another have always *been 

‘ -I strictly construed by the courts. The case of Douglass v. Reynolds, 
7 Pet. 113, is directly in point. In p. 125, the court says, “ the party giv-
ing a letter of guaranty has a right to know whether it is accepted,” &c., 
and assigns the most conclusive and satisfactory reasons for that “ right.” 
In the case of Edmondston v. Drake, 5 Pet. 624, 637, the court says, “it 
would, indeed, be an extraordinary departure from that exactness and pre-
cision which peculiarly distinguish commercial transactions, which is an 
important principle in the law and usage of merchants, if a merchant should 
act on a letter of this character, and hold the writer responsible, without 
giving notice to him that he had acted on it. The authorities quoted at the 
bar on this point, unquestionably establish this principle.” In Russell n . 
Clarke’s Executors, 1 Cranch 92, Chief Justice Mars ha ll  says, “plaintiff 
must give immediate notice to the defendant of the extent of his engage-
ments,” in such a case as the present. This principle is so clearly and so 
recently established by the decisions of this court, in the cases above 
cited, that it is not deemed to be important by the plaintiff to accumulate 
authorities upon this point. He referred to a few others, viz., 7 Pet. 113, 
125 ; 5 Ibid. 624, 647 ; 1 Mason 340 ; 7 Cranch 91-2.

3. The plaintiff contends, that a demand of payment should have been 
made of Nightingale & Dexter; and in case of non-payment by them, that 
notice of such demand and non-payment should have been given in a reason-
able time to the plaintiff ; and, for want of this, he is discharged from his 
guarantee. In the case of Douglass v. Reynolds, before referred to, 7 Pet. 
127, there will be found an authority directly in point. The court says : 
“ by the very terms of the guarantee, as well as by the general principles 
of law, the guarantors are only collaterally liable, upon the failure of the 
principal debtor to pay the debt. A demand upon him, and a failure on 
his part to perform his engagements, are indispensable to constitute a casus 
foederis,” &c. “ The guarantors are not to be held to any length of indul-
gence of credit which the creditors may choose,” &c. This position is sus-
tained by the other authorities referred to on the preceding points. The 
* _ only notice given by N. & J. Dick & *Co., as appears from the

-I record, was, that they looked to the plaintiff for the money.
The court below charged the jury, “ that no notice by N. & J. Dick & 

Co. to the defendant, that they intended to accept, or had accepted and 
acted upon this guarantee, was necessary.” Thus, the plaintiff was kept m 
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ignorance of his liability for a firm, at a great distance from his residence, 
the condition of which was unknown to him; having no motive, no interest, 
to inquire into its condition, although it was in failing circumstances ; and 
all others whose fate depended upon its success, had an opportunity of 
knowing the facts, and the privilege of endeavoring to provide a remedy. 
This cannot be the fair interpretation of the rule of law applicable to such 
cases. In permitting the letter of the plaintiff to Dexter to be read, it was 
agreed, “that it should go to the jury, together with the bill of exchange, 
and their effect be charged upon by the court. The court was of opinion, 
that the letter of the plaintiff to Dexter was admissible in evidence, to 
explain whether the guarantor meant to guaranty a bill for $2000 only, or 
$2000 in a bill for a larger amount; and it was the opinion of the court, 
that the true construction of the guarantor was, that he intended to 
guaranty the payment of $2000 in a bill to be drawn for a larger amount.” 
Now, it is evident, that the opinion of the court, as to the intention of the 
guarantor, was derived, not from the guarantee itself, but from a piece of 
evidence—the letter. If that letter was admissible at all, it was as matter 
of evidence, to go to the jury ; and they were the proper triers of its force, 
weight and meaning. The court decided the fact of intention, from evid-
ence adduced; which evidence and conclusion it was the province of the 
jury to weigh and decide upon for themselves. The court, in the very 
same paragraph, says, “ that, if the defendant intended to guaranty a bill 
to be drawn for $2000, he would not be liable upon a bill drawn for 
upwards of $4000.” And then instructs the jury, that such was not his 
intention, but that he intended to guaranty a part of a large draft, &c. 
This was deciding the whole question. The jury had nothing to do but to 
tender a verdict against the defendant below.

Dell, for the defendants.—It was objected, upon the trial, that the 
guarantee was for $2000, and the bill drawn by Nightingale & Dexter was 
for $4250. The letter accompanying the guarantee, together with the bill for 
*$4250, were offered in evidence, to prove that Lee had engaged 
to guaranty $2000, part of a bill for a larger amount; and it was L 
“ agreed ” by counsel, that the effect of this evidence should be charged 
upon by the court. It was the opinion of the court, that the true con-
struction of the guarantee was, that the guarantor intended to guaranty the 
payment of $2000, in a bill for a larger amount. It is difficult to see how 
there could be any doubt upon this point. The letter to P. B. Dexter 
ought to be regarded as full and satisfactory. In one part of the letter, he 
says, “ I have no objections to guaranty your bill, except it might affect my 
own operations; I, however, send you a guarantee for $2000, which you 
can use, if you choose ; the balance, I have no doubt, your friend Watson 
will do for you.”

But it was objected, that no notice had been given by N. & J. Dick & 
Co. to Lee, the guarantor, that they accepted the guarantee, or that they 
had accepted a bill upon the faith of it; and the court charged, that no such 
notice was necessary. There is no general rule of law applicable to the 
question presented in the record. Every case of guaranty must be decided 
upon its own particular circumstances. The case of Douglass v. Reynolds, 
‘ Pet. 113, is the only one in which the doctrine is assumed, that such 
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notice, in all cases, is necessary, and the right of the guarantor ; and in that 
case, the question did not arise, and could not call for the serious attention 
of the court. That was clearly a case of a continuing guarantee ; in regard 
to which, so many considerations of cohvenience and fairness urge the rea-
sonableness of the doctrine, that the courts have gone very far in adding to 
and perfecting such contracts between parties, by assimilating them to the 
conditional undertakings of indorsers and drawers of bills and notes. But 
in the case of a limited and specific guarantee, like the present, it is submit-
ted, with deference, that there is no settled rule of law, requiring notice to 
be given, either of the acceptance of the guarantee, or that any liability has 
been assumed upon the faith of it. There are cases, unlike the present, 
however, in which it was proved, that injury had been sustained by the want 
of such notice ; and where it was ruled, that no notice having been given, 
was a fatal omission.

The transaction in the case before the court is peculiar. The precise 
nature of it appears from the facts set forth in the bill of exceptions. 
* .. *The bill, part of which was guarantied by Lee, was made to enable

- * the drawers, Nightingale & Dexter, to raise funds in Tennessee ; 
and it was accepted by N. & J. Dick & Co. for their accommodation, upon 
the faith of the guarantee. Lee does not give a guarantee to the holder of the 
bill, that the drawers shall accept, or when accepted, that they shall pay 
it, or that the drawers shall pay the bill to the holders, upon failure of the 
acceptor to pay—the usual case of guarantee : it is a contract of guarantee, 
collateral to, and separate from, the bill, entered into by Lee, who had no 
dealings with the drawers, that Nightingale & Dexter, the drawers of the 
bill, and who, he knows, from the nature of the transaction, had no funds in 
the hands of the acceptors, shall be punctual in providing funds to meet 
their own bill, at maturity. He agrees, that if N. & J. Dick will draw a bill 
for the accommodation of Nightingale & Dexter, and they should fail to 
make punctual provision for its payment, he would pay it, upon demand, 
himself. All the circumstances of the case showed, that when the guarantee 
was given, he could not doubt, that it would be accepted and acted upon. 
It was a presumption he was bound to act upon. If he had had notice that 
the bill was accepted upon the faith of his guarantee, all he could have done 
would have been to urge Nightingale & Dexter to make the necessary pro-
vision to meet the bill when due. N. & J. Dick & Co., upon the request, 
and the guarantee of Lee, accepted a bill at six months, for the accommoda-
tion of Nightingale & Dexter ; it becomes due, and they have to pay it out 
of their own funds.

The question is, shall they lose the benefit of bis guarantee, or shall Lee 
escape responsibility, upon the ground that no notice was given to him that 
his guarantee was accepted, or that a bill had been accepted upon the faith 
of it, until the maturity of the bill, and after payment of it out of their own 
funds, by the acceptors, upon the default of the drawers to make the neces-
sary provision. What law, or rule of law, created by judicial construction, 
compels such a result, in the case of a guarantee, which does not appear upon 
the bill; and when the transaction is specific and single ? It is respectfully 
submitted, that no case of this nature, has ever gone off upon such a princi-
ple. The general rule, in relation to notices, in the case of a guarantee 
not appearing upon a bill or note, is, that the guarantor cannot object
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to the want of it. That this is the doctrine recognised *by the writers 
upon this subject, may be seen in Chitty on Bills, 204, 229, 230, 259, and 
the cases there referred to. There is a distinction between the rights of 
guarantors who are parties to bills and notes, and those whose names do 
not appear among them. Notice of a failure to accept or pay a bill or note 
guarantied by a separate contract, does not appear to be required in any 
case. When the guarantor is party to the bill or note, the rule is not so 
strict as in an ordinary case of indorsement. It is going beyond all former 
rules and decisions, in analogous cases, to require notice to be given to a 
guarantor, by an indorser or acceptor of a bill, that he took the bill, or 
became a party to it, upon the faith of the guarantor, before there was any 
default of payment.

It is also objected, that demand of payment should have been made by 
N. & J. Dick & Co. of Nightingale & Dexter, and notice of failure to pay 
upon such demand given to Lee, before he could be charged. The under-
taking of Lee was absolute, that Nightingale & Dexter should make punc-
tual provision for the payment of the bill. In some cases, where the guaran-
tor is a party to the bill, if the guarantee is absolute, no notice is necessary. 
20 Johns. 365. In all cases of guaranty, it may be laid down as a general 
rule, that if the guarantor is not prejudiced by the want of notice, lie can-
not object. 8 East 242 ; Chitty on Bills 259.

Thom ps on , Justice, delivered the opinion of the court.—This case comes 
up on a writ of error from the circuit court of the United States for West 
Tennessee. It was a special action on the case, on a guarantee given by the 
plaintiff in error in favor of Nightingale & Dexter. The declaration is 
special, stating that the defendant in the court below, by his guarantee, bear-
ing date the 24th of September, in the year 1832, directed and addressed to 
the plaintiffs below, requested them to accept the draft of Nightingale & 
Dexter for the amount of $2000, and thereby promised to guaranty the 
punctual payment of the same to that amount; and avers, that Nightingale 
& Dexter afterwards, on the 5th of October 1832, drew a bill on the plain-
tiffs below for $4250 ; and that, confiding in the promise of the defendant, 
they accepted the same, &c. The declaration contains a count alleging an 
agreement by the defendant to guaranty the payment of $2000 part of the 
$4250 ; with the necessary averments to charge the defendant with the pay-
ment of the $2000. *The defendant pleaded the general issue ; and 
upon the trial of the cause, the plaintiff produced the following evi- *- 
dence :

“Messrs. N. & J. Dick & Co. Memphis, September 24th, 1832.
“ Gentlemen :—Nightingale & Dexter, of Maury county, Tennessee, wish 

to drawn on you at six or eight months date. You will please accept their 
draft for $2000, and I do hereby guaranty the punctual payment of it. Very 
respectfully, your obedient servant, Samue l  B. Lee .

“Exchange for $4250. Nashville, October 5th, 1832.
“Six months after date of this first of exchange (second unpaid), pay to 

H. R. W. Hill, or order, 4250 dollars—cents, value received, and charge the 
same to account of yours, &c., Nightin gale  & Dexteb .

“ To N. & J. Dick & Co., New Orleans.”
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The plaintiff also offered in evidence the following letter of the defend-
ant, Samuel B. Lee ; which letter was written upon the same sheet of paper 
with the guarantee, but on different parts of it.
“ Mr. P. B. Dexter : Memphis, September 24th, 1832.

“Dear Sir :—Yours of the 15th inst. came to hand in due time. I was 
absent, or should have answered it sooner. 1 left Mount Pleasant sooner 
than I expected when I saw you last. I learned that my presence was wanted 
at Savannah, and put o p h. It had calculated to get along with business, 
without having anything to do with drawing bills or with the bank ; but 
there is no cash in this quarter, and our bills at the east are falling due, and 
I have no other alternative but to draw for what funds I am compelled to 
have, and may, during the winter (should I go largely into the cotton mar-
ket), wish to draw for a considerable amount. I have no objections to 
guaranty your bill, except it might affect my own operations. I, however, 
send you a guarantee for $2000, which you can use if you choose. The 
balance I have no doubt your friend, Mr. Watson, will do for you. I would 
cheerfully do the whole amount, but expect to do business with that house, 
# , and do not wish to be cramped *in my own operations. Spun thread,

- I also coarse homespun, are in good demand. My compliments to Mrs. 
and Miss Nightingale. Your friend, Samu el  B. Lee .”

It was agreed by the counsel, that the bill of exchange and letter should 
go to the jury, and their effect, &c., be charged upon by the court. The 
plaintiff proved that N. & J. Dick & Co. accepted the above bill, upon the 
faith of the said guarantee, and that they had paid it, and gave notice to 
the defendant, that they looked to him for the money. The court charged the 
jury, that if the defendant intended to guaranty a bill of exchange to be 
drawn for $2000, he would not be liable for a bill drawn for upwards of 
$4000 ; but if he intended to guaranty $2000 of a bill to be drawn for a 
larger amount, then he would be liable for the $2000. That the court was 
of opinion, that the letter accompanying the guarantee was admissible in 
evidence, to explain whether the guarantor meant to guaranty a bill for 
$2000, or only $2000 in a bill for a larger amount. The court also charged 
the jury, that no notice, by N. & J. Dick & Co. to the defendant, that they 
intended to accept, or had accepted and acted upon this guarantee, was neces-
sary. To which opionion of the court, the defendant excepted.

The questions arising upon this case are : 1st. Whether this evidence 
will warrant the conclusion, that the defendant intended to guarranty 
$2000 in a bill to be drawn for a larger sum. 2d. Whether N. & J. Dick 
& Co. were bound to give notice to the defendant, that they intended to 
accept, or had accepted and acted upon, the guarantee.

A guarantee is a mercantile instrument, and to be construed according 
to what is fairly to be presumed to have been the understanding of the 
parties, without any strict technical nicety. If the guarantee stood alone, 
unexplained by the letter which accompanied it, it would undoubtedly be 
limited to a specific draft for $2000, and would not cover that amount in 
a bill for a larger sum ; but the letter which accompanied it fully justi-
fies the conclusion, that the defendant undertook to guaranty $2000 in a 
draft for a larger amount. The letter and guarantee were both written by 
the defendant, on the same sheet of paper, bear the same date, and may be
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*construed together, as constituting the guarantee. 7 Cranch 89. This 
letter is obviously in answer to one received from Dexter, one of the 
firm of Nightingale & Dexter; for he says, “Your letter of the 15th 
instant came to hand in due time, &c. I have no objection to guaranty 
your bill, except it might affect my own operations. I, however, send a 
guarantee for $2000, which you can use, if you choose.” This was clearly in 
answer to an application to guaranty a larger sum; and admits of no other 
construction than that he should have no objection to guaranty the whole sum 
he requested, if he was not under apprehensions that it would affect his own 
operations. The bill not having been drawn until the 5 th of October, eleven 
days thereafter, the letter must have referred to a bill he wished to draw. 
But this is not all, he adds, “ the balance I have no doubt your friend, Mr. 
Watson, will do for you.” The balance ! What balance could this mean? 
Clearly, the balance between the $2000 for which he sent the guarantee, and 
the amount of the sum mentioned in the letter for which he "wanted a guar-
antee. And again, he says, “I would cheerfully do the whole amount, 
but expect to do business with that house, and do not -wish to be cramped 
in my own operations.” The whole amount! What amount is here referred 
to ? This admits of mo other answer, than that it was the amount of the 
sum mentioned in the letter he had written to Dexter, in which he requested 
a guarantee. The opinion of the circuit court, therefore, upon the construc-
tion of the guarantee, was correct.

The next question is, whether the plaintiffs were bound to give notice 
to the defendant, that they intended to accept, or had excepted and acted 
upon, this guarantee. It is to be observed, that this guarantee was prospec-
tive ; it looked to a draft thereafter to be drawn ; and this question is put 
at rest by the decisions of this court.

The case of Russell v. Clarkes Executors, 7 Cranch 91, was a bill in 
chancery to recover a sum of money upon a guarantee alleged to grow 
out of several letters, written by Clarke & Nightingale to Russell. The 
court say, “ we cannot consider these letters as constituting a contract by 
which Clarke & Nightingale undertook to render themselves liable for the 
engagement of Robert Murray & Co. to Nathaniel Russell; had it been 
such a contract, it would certainly have been the duty of the plaintiff to 
have given immediate notice to the defendant, of the extent of his engage-
ments.” Although the point now in question was not precisely the one 
before the court in that case, as there was *no contract of guaranty 
made out, yet it is laid down as a settled and undisputed rule. L

The case of Edmondston v. Drake, 5 Pet. 624, was an action founded on 
a letter of credit, given by Edmondston to Castillo & Black, as follows :— 
“ Gentlemen : The present is intended as a letter of credit in favor of my 
regarded friends, Messrs. J. & T. Robinson, to the amount of 40 or 50,000 
dollars ; which sum they may wish to invest, through you, in the purchase 
of your produce. Whatever engagements these gentlemen may enter into, 
will be punctually attended to.” On the trial, the couri was requested to 
instruct the jury, that in order to make the defendant liable to the plain-
tiff, under the contract, they were bound by the law-merchant to give 
him due notice. Upon this prayer, the court was divided, and the instruc-
tion was not given; and this court decided, that the instruction ought to 
have been given. The court said, it would indeed be an extraordinary
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departure irom that exactness and precision which peculiarly distinguish 
commercial transactions (which is an important principle in the law and 
usages of merchants), if a merchant should act on a letter of this character, 
and hold the writer responsible, without giving notice to him that he had 
acted on it. The authorities on this point, say the court, unqestionably 
establish this principle.

And again, the case of Douglass v. Reynolds, 7 Pet. 125, was an action 
upon a guarantee; and the court was requested to instruct the jury, that to 
enable the plaintiff to recover on the letter of guaranty, they must prove that 
notice had been given, in a seasonable time after said letter of guaranty had 
been accepted by them, to the defendant, that the same had been accepted. 
This instruction the court below refused to give; and this court say the 
instruction asked was correct, and ought to have been given. That a party 
giving a letter of guaranty has a right to know whether it is accepted ; and 
whether the person to whom it is addressed means to give credit on the footing 
of it, or not. It may be most material, not only as to his responsibility, but as 
to future rights and proceedings. It may regulate in a great measure his course 
of conduct, and his exercise of vigilance in regard to the party in whose 
favor it is given. Especially is it important, in case of a continuing guaran-
tee, since it may guide his judgment in recalling or suspending it. This 
last remark by no means warrants the conclusion that notice is not neces-
sary in a guarantee of a single transaction ; but only that the reason of the 

ru^e aPP^es more forcibly to a continuing *guarantee. It is unne.
J cessary, after such clear and decided authority in this court on this 

point, to fortify it by additional adjudications. We are not aware of any 
conflict of decisions on this point; and if there are, we see no reason for 
departing from a doctrine so long and so fully settled in this court.

We do not mean to lay down any rule with respect to the time within 
which such notice must be given. The same strictness of proof is not neces-
sary, to charge a party upon his guarantee, as would be necessary to sup-
port an action upon the bill itself; when by the law-merchant a demand 
upon, and refusal by the acceptors must be proved, in order to charge any 
other party upon the bill. 8 East 245. There are many cases where the 
guarantee is of a specific existing demand by a promissory note or other 
evidence of a debt; and such guarantee is given upon the note itself, or 
with reference to it and recognition of it; when no notice would be neces-
sary. The guarantor, in such cases, knows precisely what he guaranties, 
and the extent of his responsibility; and any further notice to him would be 
useless. 14 Johns. 849; 20 Ibid. 365. But when the guarantee is prospec-
tive, and to attach upon future transaction ; and the guarantoi' uninformed 
whether his guarantee has been accepted and acted upon or not, the fitness 
and justice of the rule requiring notice is supported by considerations that 
are unanswerable. We are accordingly of opinion, that the circuit court 
erred in deciding that notice was not necessary; and that the judgment must 
be reversed.

This  cause came on to be heard, on the transcript of the record from the 
circuit court of the United States for the district of West Tennessee, 
and was argued by counsel: On consideration whereof, it is ordered and 
adjudged by this court, that the judgment of the said circuit court in this 
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cause be aud the same is hereby reversed ; and that this cause be and the 
same is hereby remanded to the said circuit court for further proceed-
ings.

*Eliz a  Bro wn , Appellant, v. Fra nc is  Swan n , Administratrix of [*497 
Will iam  T. Swan n , and Richard  B. Alex an der .

Discovery.
The statute of Virginia against usury, provides, that “ any borrower of money or goods, may 

exhibit a bill in chancery against the lenders, and compel them to discover, on oath, the money 
they really lent; and all bargains, contracts or shifts which shall have passed between them, 
relative to such loan, or the repayment thereof, and the interest and consideration of the same; 
and if, thereupon, it shall appear, that more than lawful interest was reserved, the lender 
shall be obliged to accept his principal money, without interest or consideration, and pay 
costs ; but shall be discharged of all the other penalties of this act.” The complainants in 
the circuit court of the county of Alexandria, in the district of Columbia, filed a bill to obtain 
relief under the statute, against an alleged usurious loan; and made a contingent and pros-
pective offer to pay the principal, when the affairs of the intestate (the borrower) “ would 
admit itand there was no averment that the complainants were unable to prove the facts 
sought from the conscience of the defendants by other testimony: Held, that the bill was defi-
cient in material averments, essential to all such bills of discovery.

When the legislature of Virginia passed the statute, it fixed the nature and extent of the juris-
diction of a court of equity to compel a discovery, upon oath, from an interested party, in a 
suit either at law or in equity; and the rules which equity had prescribed to itself to enforce 
its jurisdiction in this regard; it knew the distinction between a bill for such discovery, from 
other bills in chancery ; which are also bills for discovery. One of the former is a bill for 
the discovery of facts alleged to exist only in the knowledge of a person, a party to a private 
transaction with the person seeking the disclosure, essential to the establishment of a just 
right in the latter, and which would be defeated without such disclosure; in other words, it is 
a bill to discover facts, which cannot be proved, according to the existing forms of procedure 
at law. The jurisdiction of a court of equity, in this regard, rests upon the inability of the 
courts of common law to obtain, or to compel such testimony to be given ; it has no other 
foundation: and whenever a discovery of this kind is 'sought in equity, if it appear that 
the same facts could be obtaine i by the process of the courts of common law, it is an abuse 
of the powers of chancery to interfere. The courts of common law having full power to com-
pel the attendance of witnesses, it follows, that the aid of equity can alone be wanted, for a 
discovery, in those cases where there is no witness to prove what is sought from the conscience 
of an interested party; courts of chancery have established rules for the exercise of their jur-
isdiction, to keep it within it« proper limits, and to prevent it from encroaching upon the 
jurisdiction of the courts of common law.

The rule to be applied to a bill seeking a discovery from an interested party is, that the com-
plainant shall charge in his bill, that the facts are known to the defendant, and ought to be 
disclosed by him ; and that the complainant is unable to prove them by other testimony ; and 
when the facts are desired to assist a court of law in the progress of a cause, it should be 
affirmatively stated in the bill, that they are wanted for such purpose.1

•The general is, that after a verdict at law, a party comes too late with a bill of 
discovery; there must be a clear case of accident, surprise or fraud, before equity 
will interfere ; such now is the established doctrine in England, and has been for a longer time 
the doctrine in the United States. And the doctrine, as applied to a case for relief from 
usury, is, that a defendant sued at law, on a contract alleged to be usurious, will not be entitled 
to a bill of discovery, if he suffers a verdict and judgment to be taken against him ; and es-
pecially, when he does so, without making a defence at law; the reason of the rule is, that 
the proof of usury is a good defence at law ; and when it is in the knowledge of the defend-
ant, no satisfactory reason can be given, why the discovery was not sought while the suit 
was pending.

1 Atwill v. Ferritt, 2 Bl. C. C. 40; Heath v. Erie Railway Co., 9 Id. 816.
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