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sary for us to draw any such conclusion ; since there is a total absence from 
the record of any question and decision, which would give this court juris-
diction. The judgment! of the court is, that the suit must be dismissed for 
want of jurisdiction.

Writ of error dismissed.

*John  Haga n , Plaintiff in error, v. Char les  F. Luca s . [*400 
State records.—Conflict of jurisdiction.—Sheriff's interpleader.

A judgment was obtained in a state court of Alabama, against B. and M., and the sheriff, under 
an execution issued upon the judgment, levied upon certain slaves, as the property of the 
defendants ; they were claimed by L., and were delivered to him, he having given a bond to 
the sheriff to try the title, and for the forthcoming of the slaves, according to the laws of that 
state; H. had obtained a judgment against B. and M., in the district court of the United States 
for the district of Alabama, acting as a circuit court; tinder an execution issued on this judg-
ment, the marshal levied on the slaves, and they were claimed by L.; the marshal returned, that 
they were so claimed, upon which an issue was formed in the district court, to try the title of 
L. to the slaves. L. gave in evidence the record of the judgment in the state court against B. 
and M., and the proceedings under it; certificates of the records were given on the 4th of 
December 1834, and they showed, that the suit, respecting the right of property in the slaves, 
had been continued at March term 1834, but did not show whether any further proceeding in 
the case had taken place, at the preceding spring term of the state court. The district court 
instructed the jury, that the records of the state court were legal evidence, by which they 
might infer the proceedings were still depending and undetermined in the state court: Held, 
that the instruction was correct.

Had the property remained in the possession of the sheriff, under the first levy, it is clear, the 
marshal could not have taken it in execution, for the property could not be subject to two 
jurisdictions, at the same time; the first levy, whether it were made under the federal or state 
authority, withdraws the property from the reach of the process of the other.

Under the state jurisdiction, a sheriff, having execution in his hands, may levy on the same goods; 
and where there is no priority, on the sale of the goods, the proceeds should be applied in pro-
portion to the sums named in the executions; and where a sheriff has made a levy, and after-
wards receives executions against the same defendant, he may appropriate any surplus that 
shall remain, after satisfying the first levy, by the order of the court.

But the same rule does not govern, where the executions, as in the present case, issue from dif-
ferent jurisdictions; the marshal may apply moneys, collected under several executions, the 
same as the sheriff; but this cannot be done as between the marshal and the sheriff.

A most injurious conflict of jurisdiction would be likely often to arise between the federal and 
the state courts, if the final process of the one could be levied on property which had been 
taken by the process of the other; the marshal or the sheriff, as the case may be, by a levy, 
acquires a special property in the goods, and may maintain an action for them. But if the 
same goods may be taken in execution, at the same time, by the marshal and the sheriff, does 
this special property vest in the one or the other, or both of them ? No such case can exist: 
property once levied on, remains in the custody of the law, and it is not liable to be taken by 
another execution, in the hands of a different officer; and especially, by an officer acting 
under a different jurisdiction.1

1 So, the federal courts have no jurisdiction 
to restrain a sheriff from selling property levi-
ed upon under state process. Ruggles v. Sim-
onton, 3 Biss. 325. As, from selling the goods 
of A. under an execution against B. Daly v. 
Sauvinet, 1 Woods 175. Neither can the state 
tribunals interfere in any way, by injunction or 
otherwise, with the appropriate process of the 
federal courts for the collection of their judg-
ments. United States v. Lee County, 2 Biss.

; Lansing v. County Treasurer, 1 Dill. 522.

A sheriff has no right to disturb, or in any way 
interfere with, the possession of property le-
gally in the custody of a United States marshal. 
Crane v. McCoy, 1 Bond 422. So, where per-
sonal property is levied on by the marshal, by 
virtue of mesne process out of a federal court, 
it cannot be taken out of his possession by a 
sheriff, under a replevin from a state court. 
Freeman v. Howe, 24 How. 450 ; Buck v. Col- 
bath, 3 Wall. 335. And see Covell v. Hey-
man, 111 U. S. 176, 181.

263



*401 SUPREME COURT [Jan’y
Hagan v. Lucas.

*0n the giving of the bond, the property is placed in the possession of the claimant; his cus-
tody is substituted for the custody of the sheriff; the property is not withdrawn from the 
custody of law; in the hands of the claimant, under the bond for its delivery to the sheriff, 
the property is as free from the reach of other processes, as it would have been in the hands 
of the sheriff.1

Err or  to the District Court of the United States for the Southern Dis-
trict of Alabama.

Mc Leak , Justice, delivered the opinion of the court.—This writ of error 
is prosecuted by the plaintiffs to reverse a judgment of the district court, 
vested with the powers of a circuit court, for the southern district of 
Alabama. The record in the district court states, that on the 14th of 
December 1833, a judgment was entered in that court, in favor of John 
Hagan, against William D. Bynum and Alexander McDade, for the sum of 
$2972.58, besides costs ; and that an execution was issued against the goods 
and chattels, lands and tenements of the defendants, which, on the 19th of 
February 1834, was levied on several slaves, that were claimed by Charles 
F. Lucas, who gave bond to try the right of property. At the time of the 
levy, the slaves were in the possession of the claimant. And the question as 
to the right of property being brought before the court, under a statute of 
the state ; the claimant, Lucas, as stated in the bill of exceptions, gave in 
evidence three records, certified by the clerk of the circuit court of Mont-
gomery county, Alabama, of three judgments rendered in that court, at Sep-
tember term, for various amounts, against the above defendants, Bynum

1 That goods taken in execution, and ordered
to be delivered to an adverse claimant, on giv-
ing bond to the sheriff for their forthcoming,
in case of failure to substantiate his claim,
are in the custody of the law, and cannot be
taken in execution by another judgment-cred-
itor of the original defendant, would seem to
be well settled; and would not be doubted, 
were it not for a case decided in one of the 
inferior courts of Pennsylvania, upon what ap-
pears to have been a very superficial examina-
tion of the question. Battersby v. Hanbest,
8 W. N. C. 94. In that case, the judge, whilst 
admitting that goods, so circumstanced, can-
not be levied upon by an execution issued out 
of another jurisdiction, decides, that they may 
be a second time so levied on, by the same 
officer, under an execution which came to his 
hands, subsequently to the delivery thereof to 
claimant, on his giving bond to establish his 
title to the same. The judge says, there is no 
case directly in point; but in this he is mis-
taken. The precise point was determined in 
Alabama, under the laws of which state, the 
case of Hagan v. Lucas was decided, in Mc-
Lemore v. Benbow, 19 Ala. 76. And in Acker 
o. White, 25 Wend. 614, Chief Justice Nels on  
says, that until the claim under first levy is 
disposed of, a second levy cannot be made. So 
also says Judge Clayton , in First National
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Bank v. Allen, 1 Delaware County Rep. 279. 
In what predicament would the sureties in the 
claimant’s bond be placed, if the law should 
take the goods out of the hands of their prin-
cipal, and thus render the performance by bis 
bond impossible ? Besides, it is not incumbent 
on the claimant to give bond ; he may permit 
the goods to be sold, and the proceeds paid 
into court, to await the decision upon his 
claim. Barnum’s Universal Exposition Co. v. 
O’Brien, 7 W. N. C. 82. And in such case, the 
fund certainly could not be reached by another 
execution-creditor, though his process might be 
directed to the same officer. Battersby v. 
Hanbest cannot, therefore, be good law. The 
giving of an interpleader bond does not dis-
charge the lien of the execution ; on the deter-
mination of the issue in favor of the execution-
creditor, he may issue a venditioni exponas for 
the sale of the goods, if they can be found. Bain 
v. Lyle, 68 Penn; St. 60. But of this remedy 
also, he would be deprived, if the goods could, 
in the meantime, be sold under an intermediate 
writ, and the sureties in the claimant’s bond 
should prove insufficient. It is true, the court 
might impound the fund; but where is the 
authority for this ? The bond has taken the 
place of the goods, and the court has no juris-
diction over them, or their proceeds, so far as 
the first execution-creditor is concerned.
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and McDade, and upon which judgments, it was proved, executions had 
regularly issued to the sheriff of Montgomery county, which, on the 10th 
of October 1833, were levied on the same slaves taken in execution by 
the marshal, as above stated ; and that the claimant filed his affidavit, on the 
25th of November 1833, in the mode prescribed by the statute ; setting forth 
that the slaves were not the property of the defendants in the execution, 
but were his property, and gave bond and security to the sheriff, as required 
by the statute, for the forthcoming of said property, if it should be found 
subject to said executions ; and for all costs and charges for the delay, &c. 
On the giving of this bond, the slaves were delivered to the possession of 
the claimant ; and these proceedings were returned by the sheriff to the cir-
cuit court of Montgomery county. And the records *showed, that at 
the March and November terms in 1834, the proceedings for the trial 
of the right of property were continued. The record was certified on the 
4th of December 1834.

Upon this evidence, the court instructed the jury, that if they believed, 
that previously to the levy of the marshal, the slaves had been levied on by 
the sheriff of Montgomery county, and that they had been delivered to 
Lucas, on his making oath and giving bond, as required by the statute ; and 
if they believed, that the proceedings on said claim were still pending 
and undetermined in the circuit court; that the property was, in the opinion 
of the court, considered as in the custody of the law, and consequently, 
not subject to be levied on by the marshal.

And the counsel for the defendant objected to the records from the cir-
cuit court of Montgomery, as showing the pendency of the suit in that 
court, respecting the right of property ; as a term of the court had inter-
vened between the certification of the record and the time of using it in 
evidence. But the court overruled the objection, saying, the pendency of 
the suit was a matter of fact for the jury to determine ; and that they might 
infer, from the proof before them, that the suit was still pending ; which 
presumption might be rebutted by the plaintiff in the execution, &c.

The statute of Alabama, under which this proceeding took place, was 
passed on the 24th of December 1812 ; and provides, that where any sheriff 
shall levy execution on property, claimed by any person not a party to such 
execution, such person may make oath to such property ; on which the sale 
shall be postponed by the sheriff, until the next term of the court; and the 
court is required to make up an issue to try the right of property, &c., and 
the claimant is required to give bond, conditioned to pay the plaintiff all 
damages which the jury, on the trial of the right of property, may assess 
against him, &c.; and it is made the duty of the sheriff to return the prop-
erty levied upon to the person out of whose possession it was taken, upon 
such person entering into bond, with security, to the plaintiff in execution, 
in double the amount of the debt and costs, conditioned for the delivery of 
the property to the sheriff, whenever the claim of the property so taken shall 
be determined by the court; and on failure to deliver the property, the 
bond, on being returned into the clerk’s office, is to have the effect of a judg-
ment.

The principal question in this case is, whether the slaves referred 
to were liable to be taken in execution, by the marshal, under the *- 

»•ircumstances of the case. Had the property remained in the possession of
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the sheriff, under the first levy, it is clear, the marshal could not have taken 
it in execution; for the property could not be subject to two jurisdictions 
at the same time. The first levy, whether it were made under the federal 
or state authority, withdraws the property from the reach of the process of 
the other. Under the state jurisdiction, a sheriff having execution in his 
hands, may levy on the same goods ; and where there is no priority on the 
sale of the goods, the proceeds should be applied in proportion to the sums 
named in the executions. And where a sheriff has made a levy, and after-
wards receives executions against the same defendant, he may appropriate 
any surplus that shall remain, after satisfying the first levy, by the order 
of the court. But the same rule does not govern, where the executions, as in 
the present case, issue from different jurisdictions. The marshal may apply 
moneys, collected under several executions, the same as the sheriff ; but this 
cannot be done as between the marshal and the sheriff.1

A most injurious conflict of jurisdiction would be likely, often, to arise 
between the federal and the state courts, if the final process of the one could 
be levied on property which had been taken by the process of the other. The 
marshal or the sheriff, as the case may be, by a levy, acquires a special prop-
erty in the goods, and may maintain an action for them. But if the same 
goods may be taken in execution, at the same time, by the marshal and the 
sheriff, does this special property vest in the one, or the other, or both of 
them ? No such case can exist; property once levied on, remains in the cus-
tody of the law, and it is not liable to be taken by another execution, in the 
hands of a different officer ; and especially, by an officer acting under a differ-
ent jurisdiction.

But it is insisted in this case, that the bond is substituted for the prop-
erty; and consequently, that the property is released from the levy. The 
law provides, that the property shall be delivered into the possession of the 
claimant, on his giving bond and security in double the amount of the debt 
and costs, that he will return it to the sheriff, if it shall be found subject to 
*404.1 exeou^on* *Is there no lien on property thus situated, either

J under the execution or the bond ? That this bond is not in the nature 
of a bond given to prosecute a writ of error, or on an appeal, is clear. The 
condition is, that the property shall be returned to the sheriff, if the right 
shall be adjudged against the claimant. Now, it would seem, that this bond 
cannot be considered as a substitute for the property, as the condition requires 
its return to the sheriff. The object of the legislature in requiring this 
bond, was, to insure the safe-keeping and faithful return of the property, to 
the sheriff, should its return be required. If, then, the property is required 
by the statute, and the condition of the bond, to be delivered to the sheriff 
on the contingency stated, can it be liable to be taken and sold on execution ?

If the property be liable to execution, a levy must always produce a for-
feiture of the condition of the bond. For a levy takes the property out of 
the possession of the claimant, and renders the performance of his bond 
impossible. Can a result so repugnant to equity and propriety as this, be 
sanctioned ? Is the law so inconsistent, as to authorize the means by which 
the discharge of a legal obligation is defeated, and at the same time, exact 
a penalty for the failure. This would, indeed, be a reproach to the law and

1 See Bayard v. Bayard, 5 Clark (Pa.) 261; and Ascarati v. Fitzsimmons, 8W. C. C. 184.
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to justice. The maxim of the law is, that it injures no man, and can never 
produce injustice. On the giving of the bond, the property is placed in the 
possession of the claimant. His custody is substituted for the custody of 
the sheriff. The property is not withdrawn from the custody of the law. 
In the hands of the claimant, under the bond for its delivery to the sheriff, 
the property is as free from the reach of the other processes, as it would 
have been in the hands of the sheriff.

In Holt 643, and I Show. 174, it was resolved by Holt , Chief Justice, 
that goods being once seized and in custody of the law, they could not be 
seized again, by the same, or any other, sheriff; nor can the sheriff take 
goods which have been distrained, pawned or gaged for debt (4 Bac. Ab. 
389); nor goods before seized on execution, unless the first execution was 
fraudulent, or the goods were not legally seized under it. In Woodfall’s 
Tenant’s Law 389, it is said : By the seizure under the execution, the goods 
were in the custody of the law, and were not, therefore, distrainable ; for it 
is repugnant, ex vi termini, that it should be lawful to take the goods out 
of the custody of the law ; *and that cannot be a pledge, which can- 
not be reduced into actual possession. L

. In 3 Munf. 417, the court decided that the lien, by virtue of a writ of 
fieri facias, upon the property of.the debtor, is not released by his giving a 
forthcoming bond, but continues, until such bond is forfeited. In that case, 
the defendant’s property having been levied on by an execution in the 
hands of the sheriff, was suffered to remain in his possession, on his giving 
a forthcoming bond for the delivery of the goods on the day of sale ; but 
before the day of sale, the defendant delivered the goods in satisfaction of 
another execution, and the question was made, whether the forthcoming 
bond released the lien of the first execution. In his opinion, Judge Roa ne  
draws the following distinctions between a forthcoming bond, and what is 
called a replevy bond, under the statute of Virginia. 1. A replevy bond, 
under the act, operated a release of the property. 2. Because the surety 
therein is to be approved by the creditor ; a circumstance very material in 
a bond considered as a substitute for an execution, and wanting as to the 
sureties upon forthcoming bonds. 3. Because a replevy bond obtained the 
force of a judgment, by the mere giving thereof ; though its execution was 
suspended, till the expiration of three months, and did not owe its obligation, 
as a judgment, to the breach of the condition thereof, as is the case of forth-
coming bonds.

The bond given by the claimant Lucas, bears a strong analogy to a 
forthcoming bond. By the latter, the goods were to be delivered to the 
sheriff, on the day of sale ; by the former, the goods were to be delivered 
to the sheriff, so soon as the right shall be determined against the claimant. 
In neither bond, is the plaintiff in the execution consulted, as is done in the 
replevy bond, as to the sufficiency of the surety ; nor do either of these 
bonds, like the replevy bond, operate as a judgment, until a breach of the 
condition. In fact, the bond under the Alabama statute is substantially a 
forthcoming bond.

In a late case, the supreme court of Alabama decided the same question 
which is made on this bond, on a bond given for the delivery of property 
under the attachment laws of that state. They decided, that the giving of
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the bond did not release the goods from the lien of the attachment.’ A 
contrary decision had been given by the court, in a case similar; but on fur-
ther examination and more mature reflection, two of the three judges made 
the above decision. This adjudication being made on the construction of a 
* , statutory *proceeding, and by the supreme court of the state, forms

' a rule for the decision of this court.
We think, that part of the charge to the jury by the district court, 

which respected the pendency of the suit in the state court, and which was 
excepted to, was substantially correct: and we are of opinion, that on prin-
ciple and authority, and also under the construction given to the statute, 
by the supreme court of the state, the judgment of the district court must 
be affirmed.

This  cause came on to be heard, on the transcript of the record from 
the district court of the United States for the southern district of Alabama, 
and was argued by counsel : On consideration whereof, it is adjudged and 
ordered by this court, that the judgment of the said district court in this 
cause be and the same is hereby affirmed, with costs.

*407] *Davi d B. Maoomb , Henr y  W. Baok enr idge  and Will iam  B. 
Nut ta ll  v . Marcus  A. Arms tead , Administrator of Joh n  
G. Arms tead .

Practice.
The plaintiffin error had lodged with the clerk of the court, a transcript of the record of the cause; 

but had failed to have the transcript filed, or the cause docketed, in pursuance of the rules of 
the court. The court refused to docket or dismiss the case, on the motion of the counsel 
of the defendant in error, who asked the court to dispense with the certificate required by the 
19th rule of the court, and to substitute the transcript lodged with the clerk of the court by 
the plaintiff in error, as and for the said certificate.

The defendant in error, to entitle himself to the benefit of the rule, must produce the certificate 
of the clerk, as required by the rule.

Error  to the Court of Appeals for the Territory of Florida.

Mason, of counsel for the defendant in error, having stated to the court, 
that the plaintiffs in error, in this cause, had lodged with the clerk of this 
court a transcript of the record in the cause, but had failed to have said 
transcript filed, or the cause docketed, in pursuance of the rules of this 
court ; moved the court to docket and dismiss this writ of error, under the 
19th rule of this court, of February term 1806, and to dispense with the 
certificate required by said rule, but to substitute the transcript for and as 
a certificate.

On  consideration, the Court was of opinion, that the defendant in error, 
to entitle himself to the benefit of the rule, must produce the certificate of 
the clerk, as required by the rule. Whereupon, it was ordered by the court, 
that the said motion be and the same was overruled.

Motion overruled.

’ See Doremus v. Walker, 8 Ala. 194.
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