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which their rights are decided. I am altogether opposed to the decree, on 
this ground.

As the decree of the circuit court is reversed, it cannot be necessary to 
say anything respecting the decree which was made respecting the rents and 
profits. It will be found, however, that Hoy had eight heirs ; two of whom, 
Fanny Hoy and Jones Hoy, were defendants in the suit; and that Chiles 
had received conveyances from two of the heirs, besides Newland and 

*wife. And as Chiles was decreed to convey his interest, and the two 
J heirs of Hoy, who were defendants, were decreed to convey also under 

this decree ; the complainants became vested with four-eighths of the land, 
and he was made accountable to pay for that proportion of the improve-
ments, and in the same proportion was held entitled to the rents. Elizabeth 
South, whose deed is in the record, is not a party to the suit, and the court 
could not act on her interest.

Decree as above stated.

* 257] *Samuel  Spe igg , Plaintiff in error, v. Ban k  of  Mou nt  Plea sa nt .

Principal and surety.—Estoppel.—Pleading.—Demurrer.
The plaintiff in error, with others, executed to the Bank of Mount Pleasant, a sealed obligation for 

the payment of the sum of $2100, at the expiration of sixty days; and in the instrument, each 
of the parties to it acknowledged himself bound as principal. The money was loaned on the 
instrument, to and for the exclusive benefit of one of the parties to it; and after the time of 
payment arrived, the bank gave a further credit to the borrower; receiving from him the dis-
count for the extension of payment; no notice was given to the other parties of this fact. The 
amount loaned not having been repaid, this suit was instituted on the obligation; and the 
defendant pleaded several pleas, alleging he was discharged from all liability under the obliga-
tion ; the plaintiff replied, that each of the obligors having acknowledged himself as principal 
in the instrument, all were estopped from setting up any defence in opposition thereto.

This case is to be governed by rules applicable to proceedings in courts of law; and upon this 
point, the rule seems to be well settled, that when principal and surety are bound, jointly and 
severally, in a bond, although there is no express admission on the face of the instrument that 
all are principals, yet the surety cannot aver by pleading, that he is surety only.

When one who is, in reality, only surety, is willing to place himself in the situation of principal, 
by expressly declaring upon his contract, that he binds himself as such, there cannot be any 
hardship in holding him to the character in which he assumes to place himself; as to that par-
ticular contract, be undertakes as a partner with the debtor; and has no more right to disclaim 
the character of principal, than the creditor has to treat him as principal, if he had set out 
in the obligation, that be was only surety.

In this case, the fact of the defendant’s being surety is not only admitted, but it is alleged, that 
he is estopped from setting it up, by his own admission in his obligation, that he is principal; 
and we are not aware of any case giving countenance to such a defence at law, under such cir-
cumstances.

It is an established rule in demurrer, that although the pleading demurred to may be defective, 
the court will give judgment against the party whose pleading was first defective in substance.

It is the settled rule of law, in relation to sureties, that extending to principals further time of 
payment will discharge the surety.

Bank of Mount Pleasant v. Sprigg, 1 McLean 178, affirmed.

Ebb ob  to the Circuit Court of Ohio.—The defendant in error instituted, 
in the circuit court, an action of debt, on the following obligation, executed 
by the plaintiff in error, and others.
* ** ^now men th.ese presents, we, Peter Yarnall & Co., Sam-

• 1 uel Sprigg, Richard Symms, Alexander Mitchell and Z. Jacobs, *as 
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principals, are jointly and severally held and firmly bound to the presi-
dent, directors and company of the Bank of Mount Pleasant, for the use 
of the said Bank of Mount Pleasant, in the just and full sum of 2100 
dollars, lawful money of the United States ; to the payment of which sum, 
well and truly to be made, to the said president, directors and company, for 
the use aforesaid, within sixty days from the date hereof, we jointly and 
severally bind ourselves, our heirs, &c., firmly by these presents. Signed 
with our hands, and sealed with our seals, this 20th of February, a . d . 1826.

Peter  Yarnall  & Co., [seal .] 
Samue l  Sprig g , [seal .] 
Rich ar d  Symm s , [seal .] 
Alex an der  Mitchell , [se al .] 
Z. Jaco bs .” [seal .]

To the declaration on this obligation, the defendant pleaded the general 
issue, and six special pleas. The questions which were discussed and decided 
by the court, were presented on the second and sixth pleas.

2. The second plea was as follows : And for further plea in this behalf, 
by leave of the court here for that purpose first had and obtained, accord-
ing to the form of the statute in such case made and provided, the said 
Samuel, by his said attorney comes and defends, &c., and says, that the 
said plaintiffs ought not to have or maintain their action aforesaid against 
him, because he says, that the president, directors and company of the said 
Bank of Mount Pleasant constitute an incorporated banking company, 
located at Mount Pleasant, in the county of Jefferson, in the state of Ohio, 
doing and transacting business in the usual manner of a bank ; and that the 
said $2100, mentioned in the said writing obligatory, was a loan made by 
the plaintiffs as such banking company, in the ordinary way of making such 
loans at said bank, to the said Peter Yarnall & Co., and for their accommo-
dation ; and that the said writing obligatory was given to said bank for 
the sole and only purpose of securing the payment of the said loan, at the 
expiration of thirty days from the date thereof, and that the said Samuel 
Sprigg, as also the said Richard Symms, Alexander Mitchell and Z. Jacobs, 
were, in truth and in fact, securities for the said Peter Yarnell & Co., for 
the payment of the said loan, in sixty days, as aforesaid, and were so 
received and treated by the said plaintiffs ; and that the said Peter 
♦Yarnall & Co. received, for their own exclusive benefit and accom- 
modation the entire amount of the said $2100, and were so entered L 
and charged on the books of the plaintiffs, in their said bank: and the 
defendant further avers, that at the time the said writing obligatory became 
due, to wit, on the 21st day of April, Anno Domini, 1826, the said plain-
tiffs, for and in consideration of $22.48, paid by the said Peter Yarnall & 
Co. to the said plaintiffs, for the discount or interest in advance on the said 
$2100, for sixty days then next following, undertook and agreed with the 
said Peter Yarnall & Co., without the knowledge or consent of the said 
Samuel Sprigg, Richard Symms, Alexander Mitchell and Z. Jacobs, or 
either of them, to give a further credit on the said loan, of sixty days, and 
to extend the time of payment thereof for sixty days, from and after the 
said 21st day of April last aforesaid ; and the defendant avers, that the said 
plaintiffs did give to the said Peter Yarnall & Co., the further credit and
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time of payment thereof, for sixty days as aforesaid, and without the 
knowledge or consent of the said Samuel Sprigg, Richard Symms, Alex-
ander Mitchell and Z. Jacobs, or either of them, and against their will; by 
means whereof, the said Samuel Sprigg says, that he is discharged from all 
liability on or by virtue of the said writing obligatory ; and this he is ready 
to verify : wherefore he prays judgment, &c.

6. The sixth plea was : And for further plea in this behalf, by leave of 
the court here for that purpose first had and obtained, according to the 
form of the statute, the said Samuel, by his attorney, comes and defends, 
&c., and says, that the said plaintiffs ought not to have or maintain their 
aforesaid action against him, because he says, that the said plaintiffs are an 
incorporated banking company, doing and transacting business in the usual 
way and manner of banks, and that the said $2100 mentioned in the said 
writing obligatory in the plaintiff’s declaration described, and of which 
oyer is craved, and the same is set out in the said Samael’s first plea, was a 
loan made- by the said plaintiffs at their banking-house, in the town of 
Moant Pleasant, in the said county of Jefferson, in the usual way of making 
loans at said bank, to and for the sole benefit and accommodation of Peter 
Yarnall & Co., the first obligors in said writing obligatory ; and that the 
said writing obligatory was given to the said bank, for the sole and only 
purpose of securing to said bank the payment of the said loan so made to 
the said Peter Yarnall & Co. as aforesaid, in sixty days from the date 
* .. *thereof, and that the said Samuel Sprigg, Richard Symms, Alex-

■* ander Mitchell and Z. Jacobs were, in truth and in faith, merely 
securities of the said Peter Yarnall & Co. for the payment of the said loan, 
in sixty days as aforesaid, and were so received and accepted, and treated 
throughout by the said plaintffs, in all the transactions in said bank relating 
to said loan ; and the said Samuel avers, that at the time the said writing 
obligatory became due, to wit, on the 21st day of April, Anno Domini 
1826, the plaintiffs, in consideration of $22.40, paid to them by the said 
Peter Yarnall & Co., for the discount or interest in advance on the 
said $2100, for sixty days then next following, undertook and agreed 
with said Peter Yarnall & Co., without the knowledge or consent of the said 
Samuel Sprigg, Richard Symms, Alexander Mitchell and Z. Jacobs, or either 
of them, to give, and then and there did give, to the said Peter Yarnall & 
Co. the further credit and further time of payment of the said loan and the 
said writing obligatory, for sixty days, from and after the said 21st day of 
April aforesaid ; and the said Samuel further avers,that afterwards, to wit, 
at the expiration of the said sixty days, further credit and time of payment 
as aforesaid, and at the expiration of each and every sixty days successively 
thereafter, until the 24th day of March, Anno Domini 1829, the said plain-
tiffs did receive at their bank, in the said town of Mount Pleasant, of and 
from the said Peter Yarnall & Co., the sum of $22.40, for the discount or 
interest in advance of the said loan of $2100, and at each consecutive day 
of discount, and payment of interest in advance as aforesaid, until the said 
24th day of March, Anno Domini 1829 ; that said plaintiffs did, without 
the knowledge or consent of the said Samuel Sprigg, Richard Symms, Alex-
ander Mitchell and Z. Jacobs, or either of them, and in consideration of the 

, said sum of $22.40 so paid to them by the said Peter Yarnall & Co. on each 
of the said days of discount, and payment of interest in advance as aforesaid, 
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agreed with the said Peter Yarnall & Co., to give, and did then and .there 
give, to the said Peter Yarnall & Co., the further credit and time of payment 
of said loan of sixty days, from and after each consecutive day of discount 
and payment of interest in advance as aforesaid, until the said 24th day of 
March aforesaid; and the said Samuel further avers, that afterwards, to 
wit, on or about the 24th day of March, Anno Domini 1829, the said Peter 
Yarnall & Co. failed in business, became insolvent, and unable to pay their 
just debts, and that the said Samuel Sprigg, Richard Symms, Alexander 
Mitchell and Z. Jacobs *had not, nor had either of them any notice 
of the non-payment of the said loan, or of the outstanding of the •- 
said writing obligatory, from the time the same became due, to wit, on the 
21st day of April, Anno Domini 1826, until after the failure and bank-
ruptcy of the said Peter Yarnall & Co. as aforesaid ; by reason whereof he, 
the said Samuel, says, he ought not to be charged with the said debt, or 
any liability on or by virtue of the said writing obligatory; all of which he 
is ready to verify : wherefore, he prays judgment, &c.

To the second and sixth plea the plaintiff replied, that the said Samuel 
Sprigg, together with Peter Yarnall and Co., Richard Symms, Alexander 
Mitchell and Z. Jacobs acknowledged themselves to be jointly and severally 
held and firmly bound, as principals, to the said president, directors and 
company of the Bank of Mount Pleasant, for the use of the Bank of Mount 
Pleasant, in the sum of $2100 as aforesaid. The defendant demurred to 
this replication.

The circuit court gave judgment for the plaintiff on the replication to 
the second and sixth pleas; from which judgment, the defendant prosecuted' 
this writ of error.

The case was argued by Ewing, for the plaintiff in error ; and by Can-
non, for the defendant.

Ewing stated, that the suit arose out of the banking transactions of the 
defendant in error, in which, in order to get rid of the difficulties attending 
on loans on promissory notes, the form of a single bill had been adopted. 
Upon such an instrument, the bank extended the credit given the borrower, 
without surrendering the obligation; and they supposed it might be 
done, without impairing the liability of any of the parties to the instrument; 
this is denied. The real borrowers of the bank were Peter Yarnall & Co. 
Had the other parties to it known that the time for the payment of the debt 
was extended, they could have protected themselves. The defendant below 
had a right to show these facts, and this was the object of the pleas.

He contended, that the plaintiff in error should not be estopped to plead 
his second and sixth pleas, because they are not necessarily in contradiction 
of his bond. He may have signed the bond “ as principal and yet all 
the facts set forth in the plea, which show him to be a surety for the pay-
ment of the money, may be true. *If the plea be not necessarily 
inconsistent with the bond, the party is not estopped to plead it. L 
The legal effect of the instrument is in no wise changed, by the insertion of 
the words “ as principal,” in the bond. All joint and several obligors are 
principals, unless the contrary appear. 4 Ves. 824 ; 3 Atk. 91. One of 
several joint and several obligors may plead that he is but surety. Bank
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of Steubenville v. CarroWs Administrators, 5 Ohio 207 ; Pain n . Packard, 
13 Johns. 174 ; King v. Baldwin, 2 Johns. Ch. 554 ; s. c. 17 Johns. 394.

He also contended, that the third and fifth pleas are good. They set 
forth, in substance, that this was a banking transaction ; that Sprigg was 
but surety for the loan ; and that the plaintiff, by agreement, founded on a 
money consideration, did, on the day the bond became due, give Yarnall & 
Co., the principal debtors, further time to make payment; and this without 
the knowledge or consent of the surety. These pleas are certain to a com-
mon intent. By a fair construction of their several clauses, they sufficiently 
set forth all these facts. H. Bl. 530 ; 1 Doug. 158 ; 1 Saund. 274, n. 1. 
The averment of the new contract, to give time, is good, without showing 
whether it was agreed in writing or by parol. It will be intended, that the 
agreement was valid. 2 Saund. 305, n. 13.

A bond under seal may be waived or postponed, before breach, by 
entering into a new contract by parol. United States v. Howell, 4 W. C. 
C. 622 ; 2 Ves. jr. 542 ; 2 Rand. 333 ; United States Bank v. Hatch, 6 
Pet. 258; 16 Johns. 71 ; 8 East 576.

Cannon, for the defendant.—The obligation on which the suit was insti-
tuted, was taken in the form in which it was executed, to avoid the difficul-
ties which the plaintiff in error endeavors to raise by the pleadings. The 
bank, not desiring to limit the loan to the period stated in the obligation, 
and yet desirous to avoid the difficulty which an extension of the loan, with-
out a new obligation, would create, have taken from the parties an acknowl-
edgment, under seal, that each is bound severally as well as jointly. The 
question to be decided by this court is, whether this is an estoppel to the

allegations in the pleas. If the court *shall decide that such is 
b -* the effect of the instrument, they will affirm the judgment of the cir-

cuit court.
He denied, that any case can be found in which, where a party to a sealed 

instrument has declared himself a principal, he can claim that he was only 
a surety. None of the cases referred to by the counsel for the plaintiff in 
error sustain the position. After a particular examination of the cases 
cited by Mr. Ewing, Mr. Cannon cited Hunt n . United States, 1 Gallis. 32. 
To establish the doctrine of estoppel, as applicable to the case, he cited 
Chitty on Plead. 636 ; 27 Vt. 9 ; Chitty’s Eq. Dig. 393 ; 1 Saund. 316 ; 
7 Cranch 223.

Tho mps on , Justice, delivered the opinion of the court.—This case comes 
up from the circuit court of the district of Ohio, upon a writ of error. It 
is an action of debt, upon a single bill or obligation, executed by the plain-
tiff in error and several others, bearing date the 20th of February 1826, for 
the payment of $2100, sixty days aftei' date. The declaration is in the usual 
form. The defendant pleaded the general issue, and five special pleas. To 
the second and sixth pleas the plaintiff replies, and the defendant demurs 
to the replications ; and to the third, fourth and fifth pleas, the plaintiff 
demurs. Judgment was rendered for the plaintiff in the court below, on 
both demurrers. The material question in the case arises upon the second 
and sixth pleas, and the replications to them ; oyer of the obligation having 
been craved, and spread upon the record. The second plea sets up in bar 
of the action, that the $2100 mentioned in the writing obligatory, was a loan
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made by the plaintiff to Peter Yarnall & Co. (the first named obligors), 
and for their accommodation ; and that the writing obligatory was given to 
the bank, for the sole and only purpose of securing the payment of the said 
loan, at the expiration of sixty days from the date thereof ; and that the 
defendant and Richard Symins, Alexander Mitchell and Z. Jacobs were 
sureties only, and were so received and treated by the plaintiffs ; that Peter 
Yarnall & Co. received, for their own exclusive benefit, the entire amount 
of the said $2100, and were so entered and charged on the books of the 
bank ; and it is then averred, that when the writing obligatory became due, 
the plaintiffs, on payment of $22, as the discount for sixty days then next 
following, agreed with the said Yarnall & Co., without the knowledge and 
consent of the defendant and his co-sureties, to give a *further credit * 
of sixty days on the said loan, and did give such further credit ; by *- 
reason whereof the defendant alleges that he is discharged from all liability 
on said writing obligatory. The sixth plea is substantially the same, with 
an additional averment of a further extension of credit on the loan, and 
the insolvency of Yarnall & Co. To the allegation in the pleas, that the 
defendant and the others named were sureties of Yarnall & Co., the plain-
tiffs reply, that the defendant ought not to be permitted to plead the same, 
because they say, that, by the said writing obligatory, the defendant and 
the other obligors, by the said writing obligatory, acknowledged them-
selves to be jointly and severally held and firmly bound, as principals, for 
the payment of the said $2100 to the Bank of Mount Pleasant. To this 
replication, the defendant demurs ; and the real question raised by these 
pleadings is, whether the defendant can set up in his defence, that he was 
only surety in the obligation for Yarnall & Co., in direct opposition to his 
acknowledgment that he executed it as.a principal.

It is unnecessary to enter into the inquiry, whether it would not have 
been more correct pleading for the plaintiff to have demurred to the de-
fendant’s pleas, instead of replying. The defendant craved oyer of the 
obligation, and it is spread upon the record ; and is to be taken as a part of 
the declaration. And if the replication should be considered bad, the plea 
is open to examination. It is an established rule in demurrers, that although 
the pleading demurred to may be defective, the court will give judgment 
against the party whose pleading was first defective in substance. The 
question is, therefore, to be considered upon the validity of the plea.

If the defendant can be let in to set up that he was surety only, the 
matter alleged is sufficient to exonerate him from liability in the present 
suit. It falls within the settled rule of law in relation to sureties, that 
extending to the principal further time of payment, by a new agreement, 
will discharge the surety. This, indeed, has not been denied on the argu-
ment. It has been contended, that it appearing expressly, on the face of the 
bond, that the defendant acknowledged himself as principal, did not vary 
the question ; for that all joint and several obligors in a bond are, in judg-
ment of law, considered principals. This is true, as aprimA facie presump-
tion of law ; but is not conclusive upon a party, when drawn in question 
before a proper tribunal. But as matter of estoppel at law, it may stand on 
a different footing ; and is, at all events, as matter of fact, more conclusive.

The doctrine of the law upon this point is plain and *explicit.
And it does not require the multiplication of authorities to show, *•
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that the rule is well established. In Huntingion n . Havens, 5 Johns. Ch. 
26, it is laid down, that a general recital in a deed will not conclude a 
party ; though the recital of a particular fact may estop him. Co. Litt. 
352 a; 27 Vt. 9. And in Stow v. Wyse, 7 Conn. 220, it is said by the 
supreme court in Connecticut, that when a party has solemnly admitted a 
fact, by deed under his hand and seal, he is estopped not only from disputing 
the deed itself, but every fact it recites. And in the case of Carver v. 
Astor, 4 Pet. 83, this court, in speaking of the effect of recitals and their 
operation by way of estoppel, say, that the recital of the lease in the deed, 
was not only evidence between these parties, of the original existence of the 
lease, but was conclusive evidence of that original existence. An estoppel 
has sometimes been quaintly defined, the stopping a man’s mouth from 
speaking the truth; and would seem, in some measure, to partake of 
severity, if not of injustice. But it is, in reality, founded upon the soundest 
principles, as a rule of evidence ; that a party has, by his own voluntary 
act, placed himself in a situation, as to some matter of fact, that he is pre-
cluded from denying it; and in its application to the dealings and contracts 
of men in the affairs of human life, it is a salutary practical rule, that a man 
shall not be permitted to deny what he has once solemnly acknowledged. 
In ordinary cases, where sureties sign an instrument, without any designa-
tion of the character in which they become bound, it may be reasonable to 
conclude, that they understood that their liability was conditional, and 
attached only in default of payment by the principal. And hence the 
reasonableness of the rule of law, which requires of the creditor, that his 
conduct with respect to his debtor, should be such as not to enlarge the 
liability of the surety, and make him responsible beyond what he under-
stood he had bound himself. But when one who is in reality only surety, 
is willing to place himself in the situation of a principal, by expressly 
declaring upon his contract that he binds himself as such ; there cannot be 
any hardship in holding him to the character in which he assumes to place 
himself. As to that particular contract, he undertakes as a partner with 
the debtor ; and has no more right to disclaim the character of the princi-
pal, than the creditor would have to treat him as principal, if he had set 
out in the obligation that he was only surety. These observations are only 
made, for the purpose of showing there is no hardship in the case ; for it is 
most generally from the hardship of particular cases, that attempts are 

*ma^e to innovate upon general principles. And courts, sometimes, 
too readily yield to considerations of this kind, to attain what may 

be considered the abstract justice of the particular case before them.
But admitting, that although the defendant has upon the face of the 

obligation become bound as principal, yet a court of equity might allow 
him to set up that he was only surety, and let him in to all the protections 
that are usually extended to sureties ; the present case is to be governed by 
rules applicable to proceedings in courts of law : and upon this point, the 
rule seems to be well settled, that where principal and surety are bound, 
jointly and severally, in a bond, although there is no express admission 
on the face of the instrument that all are principals, yet the surety cannot 
aver by pleading that he is surety only. In the case of Rees v. Berrington, 
2 Ves. jr. 542, Lord Loug hbo rou gh  held, that when two are bound, jointly 
and severally, in a bond, they both appear as principals, and the surety can- 
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not aver that he is bound as surety ; but if he could establish that at 
law, the principle at law is, that he has an interest in the condition ; and if 
the time of payment is extended, that totally defeats the condition, and the 
consequence is, that the surety is released from his engagement. This 
point is directly adjudged in the case of the People n . Jansen, 7 Johns. 337. 
The question there turned entirely upon the pleadings; and the court let 
in the defence which discharged the surety, upon the sole ground, that it 
appeared upon the face of the bond, that the ancestor of the defendant was 
surety only; otherwise, the defendant would have been estopped by the 
bond, from alleging that he was surety only. But the fact appearing upon 
the face of the bond, the defence might be set up at law, as well as in 
equity. The case of Pain v. Packard and Munson, 13 Johns. 174, although 
the court admitted the surety to set up by plea at law, matter in discharge 
of his liability, is very distinguishable from the present case. That was a 
suit upon a promissory note, and the court, upon demurrer, sustained a plea 
interposed by the surety, alleging a special request made to the plaintiff to 
prosecute the principal, and averring a loss of the debt, by reason of his 
neglect to prosecute. The plea in that case was sustained, on the ground 
that there was no conflict between the note and the averments in the plea. 
For, say the court, the averments and facts stated in the plea are not 
repugnant or contradictory to the note. That the fact of Packard having 
been surety only, is fairly to be presumed to have been known to the plain-
tiff; and he was in law and equity bound to *use due diligence 
against the principal, in order to exonerate the surety. The plea L 
averred, that Packard signed the note as surety, and the demurrer admitted 
the facts. Had it appeared upon the face of the note, that Packard signed 
it as principal; there is no reason to conclude, that the court would have 
let in the defence then set up. It could not, in such case, have been said, 
that there was no repugnancy between the averments in the plea and the 
note ; which was the ground upon which the plea was sustained. But this 
case has not, under any view of it, relaxed the rule with respect to bonds or 
sealed obligations ; which are not open to an inquiry into the consideration. 
The case of Pain v. Packard was a suit between the original parties to the 
note—the payee against the makers. Packard, although surety, signed 
the note as one of the makers; and between the original parties to a note, the 
consideration may be inquired into. In the case of King v. Baldwin, 2 
Johns. Ch. 556, the chancellor says, I do not understand the supreme court 
as holding, in the case of Pain n . Packard, that the averment would be 
admitted, in direct opposition to the terms of the note ; that such evidence 
would be entirely inadmissible. And as to this proposition, we do not 
understand there was any difference of opinion between the supreme court 
and the chancellor. The point of difference between the two courts, 
related to the effect with a non-compliance by the creditor, with the request 
of the surety to prosecute the principal, would have upon the liability of 
the surety; the chancellor holding, that in order to discharge the surety, 
there must be some new agreement between the debtor and creditor, vary-
ing the contract by which the surety originally became bound. The court 
of errors, on an appeal (17 Johns. 384) from the decree of the chancellor, 
m the case of King n . Baldwin, may be considered in some measure as 
affirming, by a divided court (which very much weakens the authority of
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the case), the decision of the supreme court in Pain v. Packard. We are 
under no necessity, however, of expressing any opinion upon the point of 
difference between those courts. That point has no bearing upon the ques-
tion now before this court.

The case of the Bank of Steubenville v. Administrators of Carroll, 5 
Ohio 207, in the supreme court of Ohio, has been relied upon to support the 
pleadings and defence set up in this case. But that case differs from the 
present, essentially, in the main point. No oyer of the bond is there spread 
upon the record; so that it does not appear upon the face of the bond, that 

, th® defendant signed as principal. The plea alleged, *that the defend- 
J ant signed as surety, and this the demurrer admits ; and the fact of 

surety being assumed as admitted, the court only decided, that if any 
change be made between the creditor and the principal, to the prejudice of 
the surety, that it discharges the surety, and that this defence may be set 
up at law as well as in equity. That such was the ground on which this 
case stood, is evident, from the manner in which the question is put by the 
counsel to the court. The plea, say they, alleges, that the defendant signed 
and sealed the obligation as surety, and not as principal; and this is admit-
ted by the demurrer ; and therefore, the inquiry is presented, free from all 
embarrassment, viz., is the surety discharged by the creditor’s giving the 
principal further credit or time of payment. And this would seem to be 
the light in which the case was viewed by the court. And this conclusion is 
strengthened by the circumstance, that the authorities referred to in sup-
port of the decision, go to show, that a court of law, as well as a court of 
equity, can afford relief to the surety, when the facts upon which such 
relief rests are properly before the court. And in this view of the case, it 
is not at variance with the admitted rule in courts of law. But this does 
not meet the difficulty in the present case. The fact of the defendant’s 
being surety is not only not admitted ; but it is alleged, that he is estopped 
from setting it up, by his own admission, in his obligation that he is 
principal. And we are not aware of any case giving countenance to such 
a defence at law, under such circumstances.

The fourth plea is admitted to be bad ; and the objections to the third 
and fifth are substantially the same as to the second and sixth. They 
attempt to set up that the defendant was only surety in the obligation. 
But this defence is equally precluded here by the estoppel, as in the other 
pleas. The judgment of the circuit court is accordingly affirmed, with costs.

Judgment affirmed.1

1 After this affirmance, Sprigg brought a suit 
in equity to enjoin the judgment, upon the 
same ground, that he was only a surety, and 
had been discharged by the act of the bank, 
in giving time to the principal debtor, but fail-
ed on the hearing. 1 McLean 884. And the
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decree of the circuit court, dismissing his bill, 
was affirmed in 14 Pet. 201. See Hubbard 
e. Gurney, 64 N. Y. 467, where this subject is 
discussed. Also, Knowles v. Cuddeback, 19 
Hun 690.
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