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of weighing the evidence, and determining what effect it shall have. In 
this view, the circuit court did not err in refusing the above instruction.” 
And again, in the case of the Chesapeake and Ohio Canal Company v. 
Knapp and others, 9 Pet. 567, this court say, “but it is insisted, that in 
their instruction, the court lay down certain facts as proved, which should 
have been left to the jury. If this objection shall be sustained, by giving 
a fair construction to the language of the court, the judgment must be 
reversed ; for the facts should be left with the jury, whose peculiar prov-
ince it is to weigh the evidence, and say what effect it shall have.”

In some cases, it may be difficult to determine, whether an instruction 
was given on the facts or the law of a case ; but. where the jury are 
instructed what their verdict should be, it is a direction on the effect they 
should give to the evidence, and they cannot fail to consider the construc-
tion as the law applicable to the facts. This must have been the light in 
which the jury viewed the charge under consideration ; and we think it is 
the true construction of the language used by the court. In their address 
to the jury, the circuit court may have qualified, by words not reported, the 
sentences contained in the bill of exceptions ; but the legal question arises, 
and must be decided from the face of the bill.

The objection that the proper remedy for the plaintiffs was by a motion 
for a new trial, and that the question now made on this writ of error, is sub-
stantially a motion for a new trial, seems not to be well founded. The 
amount of damages found by the jury is only referred to, as showing that 
they considered their verdict as controlled by the direction of the court. 
And this court consider that direction erroneous in point of law.
* Some personal inconvenience may be experienced by an *officer

J who shall be held responsible in damages for illegal acts done under 
instructions of a superior ; but, as the government in such cases is bound to 
indemnify the officer, there can be no eventual hardship. The judgment of 
the circuit court must be reversed, and the cause remanded to that court, 
for further proceedings.

Judgment reversed.

*100] * Antonie  Soula bd ’s Heirs v. Unit ed  States .

Land-claims in Missouri.

A concession and survey of land in Missouri, which was granted by the lieutenant-governor of 
Upper Louisiana, before the treaty of Louisiana, confirmed, so far as the land embraced in the 
same has not been sold by the United States. For the quantity of lapd so sold, the owners 
of the concession may enter a like quantity in any land-office in Missouri, after the same has 
been offered for sale.

Appeal  from the District Court of Missouri. A petition was filed, on 
the 22d day of August 1824, by Antoine Soulard, in the district court of 
the United States for the district of Missouri, for the confirmation of a tract 
of land, under the authority of the act of congress, passed May 26th, 1824, 
entitled an act enabling the claimants of lands within the limits of the state 
of Missouri and territory of Arkansas, to institute proceedings to try 
the validity of their claims; and stating, that on the 26th of April 1796, the 
lieutenant-governor of Upper Louisiana, Don Zenon Trudeau, granted to
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him, in consideration of services rendered by the petitioner to the Spanish 
government, 10,000 arpents of land, he being then a resident of the province, 
to be located on any vacant lands belonging to the royal domain. In pur-
suance of which decree of concession and survey, the land was located and 
surveyed on the river Cuivre, about seventy miles north of St. Louis, and 
about fifteen miles west of the river Mississippi. The petition stated that 
no more than 2067^^ acres were occupied under adverse title, and prayed, 
that the title to all the land which had not been sold by the United States, 
should be confirmed, and that he should be allowed to locate the residue of 
the grant, on other unsold lands belonging to the United States.

On the 27th of March 1825, Julie Soulard, the widow, and James G., 
Henry G., Eliza G. and Benjamin Soulard, the children and heirs of Antoine 
Soulard, he having died intestate, were, on filing a petition in the district 
court, made parties to the *cause. After various proceedings in the 
district court, the following decree was made. •-

The cause coming on to be debated and heard, in the presence of the 
counsel for the petitioners and of the attorney for the United States for 
the district of Missouri, on the petition, the answer and the testimony which is 
embodied in the record, it appears, that the petition sets forth, in substance, 
that some time in the month of April 1796, Antoine Soulard, the ancestor 
of the present petitioners, being then a resident of the province of Upper 
Louisiana, and surveyor-general of the same, under the Spanish government, 
presented his petition to the then lieutenant-governor of said province, Don 
Zenon Trudeau, praying a grant of a tract of 10,000 arpents of land, to be 
located on any vacant part of the royal domain. That in compliance with the 
said petition, and in order to remunerate the services of said petitioner, 
the said Don Zenon Trudeau, lieutenant-governor, did, about the time afore-
said, grant to the said petitioner 10,000 arpents of land, and by said decree 
of concession, did order the said quantity to be located and surveyed on any 
part of the royal domain in said province, at the election of said petitioner. 
That the said quantity of land was, afterwards, on the 20th day of February 
1804, surveyed and located by the deputy-surveyor, Don Santiago Rankin, 
on a vacant part of the public land, situate about fifteen miles west of the 
Mississippi river, and seventy miles north of the town of St. Louis, on a 
branch of the river Cuivre, and bounded as follows : commencing at a point 
in the north-east quarter of section 25, township 51 north, range 3 west; 
runs thence north 68° east, 317 chains 8 links, to a point in the north-east 
quarter of section 14, township 51 north, range 2 west ; thence, north 22° 
west, 214 chains and 16 links, to a point in the south-east quarter of section 
34, township 52 north, range 2 west; thence, south 68° west, 317 chains and 8 
links, to a point in the south-east quarter of section 11, township 51 north, 
range 3 west; thence, south 22° east, 214 chains, 16 *links, to the place r*102 
of beginning. And that a certificate of said survey was duly made *■ 
and recorded in the book of record of surveys, kept by the said petitioner, as 
surveyor as aforesaid. That before the time when claims should have been 
filed, pursuant to the act of congress of the 2d March 1805, the said decree 
of concession and certificate of survey were, by mistake, thrown into the 
fire and destroyed. That in consequence of the destruction of said conces-
sion and certificate of survey, the said petitioner considered that he was 
excluded from the benefit of the act of congress passed for the relief of land-
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claimants, and omitted to file any notice of his claim, and has, thereby, been 
deprived of the benefit of the laws heretofore passed by congress. That of 
the said tract of land, 1947-^y acres, have been sold by the United States, 
and that the residue of the said tract is not claimed or possessed by any per-
son other than the petitioner. And that the same has been reserved from 
public sale, until the final adjudication thereon by the proper tribunal. The 
petitioner prays that the validity of his said claim may be inquired into and 
decided, and that his claim and title may be confirmed to all that part of 
the said tract which has not been sold as aforesaid by the United States, 
and that he be authorized to enter, in any of the land-offices in the state of 
Missouri, the quantity of 1947^^ acres of land, the quantity sold as afore-
said by the United States. It appears also, that on the 17th day of March 
1825, Julie Soulard, widow of the said petitioner, and James G. Soulard, 
Henry G. Soulard, Eliza Soulard and Benjamin A. Soulard, children and 
heirs-at-law of the said petitioner, filed their petition, setting forth that the 
said Antoine Soulard, after having filed and prosecuted his said petition, 
died, leaving the said widow and children his only heirs and legal repre-
sentatives ; and praying that the said cause might be revived and stand 
in their names against the United States ; and the attorney of the United 
States freely admitting all the facts set forth in the petition of the said widow 
*1031 an^ children, the said cause was revived accordingly. *And it also

J appearing, that the answer of the attorney of the United States sets 
forth, in substance, that he is wholly uninformed of all the matters and 
things in the said petition of Antoine Soulard, revived as aforesaid, con-
tained, and therefore, that he does not admit the same to be true, and 
.that he prays the court that the said petitioners may be held and required 
to prove all such facts, matters and things, the existence whereof is, or may 
be deemed, necessary to the confirmation of the said claim. And moreover, 
that the said petitioners may be required and compelled to produce and 
show to the court, the law, usage or custom, by force and virtue whereof the 
said claim can or ought to be confirmed. And it further appearing, by 
the finding of the jury empannelled to try the issue directed in this cause, 
that such concession was made to the said Antoine Soulard, as in the said 
petition is stated. And it also appearing in evidence offered on the part 
of the said petitioners, that a survey of the said land was made, and a plat 
thereof recorded, as in the said petition is stated. And that it was the 
practice of the lieutenant-governors of Upper Louisiana to make concessions 
of land, in virtue of their office, as such governors, and not in virtue of any 
commission as sub-delegate. And after debate of the matters aforesaid, 
and the court having inquired into the validity of the title of the said 
petitioners ; and for that it appears to the court, that no grant of the king’s 
domain could have been legally made, unless made in virtue of some law 
or authority from him. And for that the regulations of Count O’Reily, 
of the 18th of February, in the year 1770 ; and of Governor Gayoso, of the 
9th of September 1797 ; and of Morales, the intendant, of the 17th of July 
1799, exhibit a general intention and policy on the part of the Spanish govern-
ment, in relation to the disposition of the public domain, which excludes 
every reasonable supposition of the existence of any law, usage or custom, 
under and in conformity to which, the alleged concession might have 
been perfected into a complete title, had not the sovereignty of the 
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country been transferred to the United States, and for the principles, 
commands and prohibitions in those regulations contained, are not to be 
♦reconciled with any idea of the legality of the said concession, and 
are incompatible with the existence of any law, usage or custom, in 
conformity with which the said concession might have been confirmed, had 
no change of sovereignty taken place. The court doth, therefore, find the 
alleged concession and claim of the petitioners to be illegal in its origin, and 
invalid ; and doth, therefore, decide, adjudge and decree against the validity 
of the same ; and doth further order, adjudge and decree, that the said peti-
tioners pay all costs and charges occasioned in and about the prosecution and 
defence of this suit. The petitioners entered an appeal to this court.

At January term 1830, the case was argued by Benton, for the appel-
lant ; and by Wirt, Attorney-General, for the United States. The court 
held the case under advisement, as stated in the opinion reported in 4 Pet. 
511.

The appeal was again argued at January term 1835, by White, for the 
appellants; and by Butler, Attorney-General, for the United States ; and 
was held under advisement to this term, when—

Baldw in , Justice, delivered the opinion of the court.—This is an appeal 
from the decree of the district court of Missouri, on the petition of the plain-
tiffs) praying for the confirmation of their claim to a tract of land, pursuant 
to the act of 1824, for the settlement of claims to land in that state. The 
petition was in due form, setting forth such a case as gave jurisdiction to 
the court below, who decided the claim to be invalid ; the appeal is regu-
larly taken according to the terms of the law. It is in full proof, that on 
the 20th April 1796, the lieutenant-governor of Upper Louisiana, in con-
sideration of the services rendered to the Spanish government by Antoine 
Soulard, the ancestor of the petitioners, made a concession or order of sur-
vey, to him and his heirs for ever, of a tract of land of 10,000 arpents, French 
measure, to be surveyed and located on any vacant land in the royal domain. 
Pursuant to this order, a survey was made, in February 1804, and recorded 
in the office of the surveyor-general of the district, in March following.

♦To the confirmation of this title, various objections were made, 
on the ground that such concession was not authorized by the laws L 
of Spain ; but as they have all been fully considered and overruled in the 
numerous cases which have been decided by this court, in claims to land in 
Florida, under the treaty with Spain, and in Missouri, under the treaty with 
France, and the various acts of congress on the subject, it is deemed unne-
cessary to notice them. To the survey, no objections have been made, 
if the concession is valid; of which we can have no doubt, consistently 
with the principles heretofore established by this court.

We are, therefore, of opinion, that the claims of the petitioners to the 
land described in their petition is a good and valid title thereto by the law 
of nations, the laws, usages and customs of Spain (under whose government 
the title originated), the treaty between France and the United States for the 
cession of Louisiana, and the stipulations thereof, as well as the acts of 
congress in relation thereto; and that it ought to be confirmed to the peti-
tioners, agreeable to the prayer of their petition.
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The court doth, therefore, finally order, adjudge and decree, that the 
decree of the district court of Missouri be and the same is hereby annulled 
and reversed, except as to such part or parts of the land surveyed to the 
said Soulard, pursuant to the aforesaid concession, as had been sold by 
the United States, before the filing of the petitions in this case, as to which the 
decree of the district court is hereby affirmed, and the land so sold confirmed 
to the United States. And this court, proceeding to render such decree 
as the district court ought to have rendered, doth further order, adjudge 
and decree, that the title of the petitioners to all of said land embraced in 
said concession and survey, which has not been so sold by the United States, 
is valid by the laws and treaty aforesaid, and is hereby confirmed to them, 
agreeable to said concession and survey. And the court doth further order, 
adjudge and decree, that the surveyor of the public lands in the state of 
Missouri shall cause the land specified therein, and in this decree, to be sur-
veyed at the expense of the petitioners, and to do such other acts thereon as 
are enjoined by law on such surveyor. Also, that such surveyor shall cer-
tify on the plats and certificates of such survey to be so made, what part or

Parts *̂he  original survey of such land has been sold as aforesaid 
J by the United States, together with the quantity thereof. Which 

being ascertained, the said petitioners, their heirs or legal representatives, 
shall have the right to enter the same quantity of land as shall be so certi-
fied to have been so sold by the United States, in any land-office in the state 
of Missouri, after the same shall have been offered for sale, which entry 
shall be made conformable to the act of congress in such case made and 
provided.

*107] *Harr iet  E. Hook  and others, Appellants, v. John  Linto n , 
Curator.

Practice.
The death of the appellee having been suggested, and the counsel for his executor offering to 

enter his appearance for the executor, the court sustained a motion to dismiss the cause, as no 
person appeared to prosecute the suit for the appellants.

Bill  in Equity from the District Court of Louisiana, brought by appeal 
to this court, from a decree of a district court dismissing the bill upon a 
demurrer.

It was suggested by Porter^ as counsel for appellee, that Linton was 
dead, and he was ready to enter his appearance for his executor, and to 
revive the suit; and as no person appeared to prosecute the suit for the 
appellants, he moved for a dismissal of the appeal.

The  Court  took the motion into consideration, and on the succeeding 
day, directed the appeal to be dismissed.
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