
CASES DETERMINED
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John  Dubois , Lessee of Olive r  S. Wolc ott , Plaintiff in error, v. And rew  
D. Hep burn .

Tax-sales.—Redemption.
Construction of the fourth section of the act of assembly of Pennsylvania, passed 15th March 

1815, providing for the sale of lands for taxes.
The law of Pennsylvania, authorizing the redemption of lands sold for taxes, ought to receive a 

liberal and benign construction, in favor of those whose estates will be otherwise divested ; 
especially, where the time allowed is short, an ample indemnity given to the purchaser, and 
a penalty is imposed on the owner; the purchaser suffers no loss; he buys with full knowl-
edge that his title cannot be absolute for two years ; if it is defeated by redemption, it reverts 
to the lawful proprietors.

It would seem not to be necessary, for the purposes of justice, or to effectuate the 
objects of the law, that the right to redeem should be narrowed down by a strict con-
struction.

It comports with the words and spirit of the law, to consider any person who has an interest in 
lands sold for taxes, as the owner thereof, for the purposes of redemption.

Any right, which in law or equity amounts to an ownership in the land; any right of entry upon 
it, to its possession or enjoyment, or any part of it, which can be deemed an estate in it; 
makes the person the owner, so far as it is necessary to give him the right to redeem.1

1A purchaser at sheriff’s sale, under a judg-
ment against a reputed owner, has color of 
title, which will authorize him to redeem a 
tax sale. Shearer v. Woodburn, 10 Penn. St. 
511. So, one tenant in common may redeem 
for himself and co-tenant. Halsey v. Blood, 
29 Id. 819. s. p. Maul v. Rider, 51 Id. 877. 
And an agent, with power to take care of the 
land, may redeem a tax-sale, after the death 
of his constituent. Patterson v. Brindle, 9 
Watts 98. It requires but slight evidence to 
redeem a tax-sale, for the owner. Trego v. 
Huzzard, 19 Penn. St. 441; s. C. 85 Id. 9.

10 Pet .—1

But no person is entitled to redeem a tax-sale 
who has not some present interest; if such 
interest have been divested by a judicial sale, 
or by a conveyance, an offer to redeem by 
him has no effect on the tax title. Chadwick 
v. Phelps, 45 Penn. St. 105. s. p. Cooper v. 
Bushley, 72 Id. 252. A redemption by an 
adverse claimant will inure to the benefit of the 
true owner. Orr v. Cunningham, 4 W. & S. 
294; Laird v. Hiester, 24 Penn. St. 452; 
Phillips v. Improvement Co., 25 Id. 56. And 
see Levick v. Brotherline, 74 Id. 149.
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The law does not require a payment or tender; an offer and refusal is made equivalent to a 
receipt of the money by the treasurer ; and authorizes a recovery of the land by suit, as if no 
sale had been made.

. _ *Error  to the Circuit Court for the Western District of Penn-
J sylvania. The plaintiff in error instituted an ejectment for a tract 

of land, situated in Lycoming county, in the state of Pennsylvania ; and 
exhibited a title, regularly deduced, under a patent granted to Joseph Fea-
ron, dated 19th September 1796.

The title claimed by the defendant was derived from a purchase at a 
sale of the land, made by the treasurer of the county of Lycoming, on 
the 12th of June 1826, for county and road taxes, regularly assessed on the 
same; the county taxes, prior to the 1st of February 1825, and the road 
taxes, on the 22d April 1825. The whole of the land in controversy was 
sold for $5.52£, the alleged amount of the taxes and costs. On the 5th 
July 1826, the treasurer of the county conveyed the premises to the de-
fendant.

It appeared in evidence, that the heirs and legal representatives of 
Joseph Fearon, the patentee of the land in controversy, were the children 
of Abel Fearon and Robert Fearon, and the brothers of Joseph Fearon ; 
both brothers having died in the lifetime of the patentee ; and on the 26th 
March 1825, partition of the real estate of Joseph Fearon was made between 
the two branches of the Fearon family, by which the premises in this eject-
ment were, inter alia, allotted to the heirs of Abel Fearon, in consideration 
of a moiety of the lands of the intestate having been allotted to the heirs 
of William Fearon. On the 27th March 1827, partition of the portion of 
the real estate allotted to the heirs of Abel Fearon, and the tract of land in 
controversy, became the property, by this partition, of Jacob Fox and wife, 
late Elizabeth Fearon, from whom the plaintiff in the ejectment held, by 
intermediate conveyances, the premises in controversy, in fee-simple. The 
plaintiff, in order to overthrow the alleged tax title set up by the defend-
ant, gave in evidence an alleged redemption of the said tract, No. 5615, by 
a tender, both to the county treasury and the defendant, within two years 
after the said sale, of the full amount of the said taxes and costs, and 
twenty-five per centum upon the aggregate amount thereof, as called for 
by law.
*3 -J *The case came on for trial by a jury, at January term 1833, and

J the plaintiff’s counsel requested the court to instruct the jury—
1. That under the act directing the mode of selling unseated lands for 

taxes, and its several amendments and supplements, any person may legally 
pay the taxes due on such land.

2. That any man who may legally pay such taxes, may legally redeem 
such land sold for taxes, within the term specified in said acts.

3. That any person has a right to redeem such land so sold, by a pay-
ment of the tax,costs and per-centage, within the time named in the said 
acts.

4. That any person having or believing himself to have an interest in the 
lands so sold, has a right to redeem the same, within the period named in 
the said act.

5. That any person connected by bipod, or by title, with the owner or 
supposed owner of the lands so sold, has a right so to redeem the same.
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6. That any person having the charge of such lands from the owner, 
during his life, after his decease, intestate, and without a countermand of 
such charge, has a right to redeem such lands so sold.

7. That the treasurer, under the said acts, is an officer ministerial, and 
not judicial, and that he is bound to receive, under the above acts, the 
redemption money for the land so sold, under the facts severally above set 
forth.

8. That the treasurer has no authority to decide in whom the title or 
ownership of such lands so sold and offered to be redeemed, is vested.

9. That the refusal of said treasurer to receive the redemption-money 
for lands so sold, is equivalent to, and dispenses with, a tender of the 
same.

10. That if the plaintiff, Oliver S. Wolcott, and the defendant, Andrew 
D. Hepburn, were citizens of different states, at the time of the action 
brought, that is to say, that Andrew D. Hepburn was a citizen of Pennsyl-
vania, and Oliver S. Wolcott was a citizen of Connecticut, or of any other 
state of the United States, the jurisdiction of this court attached ; and that 
such jurisdiction was not divested by any change of citizenship 
or domicil by the said Oliver S. Wolcott, after the institution of L 
this suit.

11. That a citizen of the United States, born in the state of Connecticut, 
who resided, until his marriage, and settled there, upon his marriage, gained 
thereby a citizenship and domicil by origin ; which is not divested or changed, 
unless there be proved a citizenship and domicil acquired by the said Oliver 
S. Wolcott elsewhere, in some other state or jurisdiction.

12. That any person holding an interest in land, as tenant in common, on 
which taxes have been previously assessed and are unpaid, has a right to 
redeem the said land from a sale for said taxes, within two years thereafter, 
although he has been divested of his interest in said land, by a partition, 
after said assessment, and before the sale for taxes.

The court, on the points presented by the counsel for the plaintiff, gave 
the following answers :

1. The law is as here stated. Any person may legally pay the taxes 
assessed on unseated lands, under thé several acts of assembly of this com-
monwealth directing the mode of selling unseated lands for taxes.

2 and 3. But no one has a right to redeem such land so sold, but the 
owner or owners, his, her or their agent or attorney.

4. Any person having an interest in land so sold, has a right to redeem 
the same, within the period named in the said act, but a mere opinion, with-
out right, of having an interest, confers no powers to redeem.

5. Any person connected by title with the owner, or supposed owner of 
the land so sold, has a right to redeem the same, but the right does not exist 
in a relation by blood, because of that relationship.

6. The decease of a person, intestate, being the owner of such lands is 
a revocation of the authority of one who had the charge of them from the 
deceased, yet, under some circumstances, he may redeem lands so sold, which 
were under his charge, notwithstanding the decease of the owner intestate. 
But where the owner was of full age, and had actual notice, as in this case, 
from the county treasurer, of the sale of the land for taxes, and r * 
of the *name of the purchaser, and of the time within which be had $
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power to redeem, and disavows any agency, and declares he will incur all 
risk, the interference of another person to redeem, not asserting any author-
ity from the owner to do so, would not affect the title of the purchaser of 
land so sold.

7 and 8. It is true, that the treasurer, under the acts referred to, is a 
ministerial and not a judicial officer, but the said acts did not bind him to 
receive the redemption money for the land so sold, under the facts severally 
above set forth. The decision of the county treasurer cannot affect the legal 
rights, either of the owner or purchaser, and he has no authority to deter-
mine in whom the title or ownership of such land so sold and offered to be 
redeemed is vested. But before he receives the redemption-money, it is his 
duty to satisfy himself, that the person tendering it is either owner, or agent 
or attorney for the owner.

9 . If lands are so sold, and a county treasurer refuse to receive the 
redemption-money from a person duly authorized to tender it, it is not neces-
sary to make an actual tender of it.

10 and 11. In substance, these instructions have already been given to 
the jury, but I repeat them in the language of the plaintiff’s counsel.

12 . The court instruct you on this point, as requested by the plaintiff’s 
counsel. Its application, however, to the case before you must be tested 
by the facts connected with it, and given in evidence. The county tax, for 
which in part the land in question was sold, was assessed prior to the 26th 
of March 1825, the date of the deed of partition to which Robert Quay is a 
party. But it appears, from the certificate of the supervisor of roads, that 
the assessment of the road tax on the land in dispute, was made the 22d of 
April 1825, and filed in the proper office, the 3d of May following, after 
Robert Quay and wife had parted with all their interest in the land. And 
by the act of assembly for the sale of unseated lands for taxes, unseated 
land may be sold for any part of the taxes due. This land being, therefore, 
sold for the average of taxes, as well as for the assessment made before the 
execution of the deed of partition, Robert Quay could have no legal right, 
derived from his having been once part-owner of it, to tender all the taxes 
due for the purpose of redemption.

1 *The defendant’s counsel requested the court to instruct the jury 
as follows :

1. That if, from the testimony disclosed, they believe that Oliver S. 
Wolcott was not a citizen of the state of Connecticut, on the 2 2d September 
1830, but had lost his domicil then, the plaintiff cannot recover.

2. That from the testimony disclosed, the taxes for which the land was 
sold were assessed, and that the deed from the treasurer to the defendant, 
on the face of it, vests in him a complete title to the land in controversy.

3. That under the fourth section of the act of the 13th of March 1815, 
when lands have been sold for taxes, none but the owner or his agent duly 
authorized can redeem the land ; and any offer made by a stranger, and 
without authority from the owner, to redeem lands so sold, would not affect 
the title of the purchaser at treasurer’s sale.

4. That if the jury believe the testimony of Joseph F. Quay, of Robert 
Quay, sen., and Robert Quay, jun., they were neither of them the agent of 
Jacob Fox, under whom the plaintiff claims, when Robert Quay, jun., called
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upon William Harris, the treasurer, in May 1828, to attempt to redeem the 
tract of land in dispute ; therefore, plaintiff cannot recover.

That if the jury believe the testimony of William Harris, and what he 
has testified to, in relation to the declarations of Jacob Fox, when he saw 
him in Philadelphia, in March 1828, and in Williamsport, October 1828, 
neither of said Quays was the agent of Jacob Fox, nor can the plaintiff set 
up their acts now, to defeat the defendant’s title.

6. That if the jury believe that the Quays made the offer to redeem, 
through Robert Quay, jun., for their own benefit, all the acts of Robert 
Quay, jun., in relation to the redemption, are void, as it regards the pre-
sent defendant, and do not destroy his treasurer’s title.

7. That if the jury believe that Robert Quay made the offer to redeem, 
under a mistaken supposition that he was the owner, or had an interest 
therein, and when he discovered the mistake, disclaimed any further act, 
such offer to redeem cannot affect the title of the defendant as purchaser at 
treasurer’s sale.

*The court gave the following answer to the defendant’s points : .. * 
“ That if it should appear from the testimony, that Oliver S. Wolcott, 
lessee of the plaintiff, was a citizen, and domiciled in the state of Pennsyl-
vania, on the 25th September 1830, when this suit was brought, this court 
has no jurisdiction,” and the plaintiff cannot recover.

The jury found a verdict for the defendant, and judgment having been 
entered on the same, the plaintiff prosecuted this writ of error.

The case was argued at January term 1835, by Tilghman and Anthony, 
for the plaintiff ; and by Jones, for the defendant; and held under advise-
ment to the present term.

Tilghman and Anthony, for the plaintiff, contended—1. That within 
two years after the sale of unseated lands, in Pennsylvania, for taxes, any 
one has a right to redeem the same for the owner, by the payment of the 
tax, costs and percentage. 2. That Robert Quay, Esq., having been 
the agent of Joseph Fearon, the intestate, during his life, and being a tenant 
in common, in fee, together with others, of this tract, No. 5615, on the 1st 
day of February 1825, when the county tax was assessed, for which it was 
sold on the 12th day of June 1826, had a right to redeem the said tract; 
although it was, at the same time, sold for a road tax, assessed subsequent 
to the partition made on the 26th March 1825. 3. That the court below 
erred in the answers given to the second, third, fourth, fifth, sixth, seventh, 
eighth and twelfth points submitted.

The counsel for the plaintiff in error stated, that the validity of the 
treasurer’s sale would not now be contested ; and that the only question 
which would be raised was, whether there was a legal redemption of the 
tract, agreeable to the provisions of the several acts regulating the sale of 
unseated lands for taxes.

It was admitted, on the argument in the court below, and laid down as 
law by the judge, that any person, owner or not, may pay the taxes due on 
unseated lands ; and it is evident, that the main scope and objects of the 
act of March 1815, were, to adopt *such provisions as would compel r 
the regular payment of the taxes ; hence, if any person paid them, L 
it prevented a sale. But it will be urged on the part of the defendant in
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error, that, after the sale, the situation of things is changed ; and that the 
purchaser acquires a right, which can only be defeated by the owner, or 
some one authorized by him. To this, it may be answered, that, by the 
fourth section of the act of 1815, twenty-five per cent., is allowed to the pur-
chaser, as a sufficient compensation for the use of his money, if refunded 
within two years ; and it is of no importance to the county, who redeems ; 
nor has the purchaser a right to complain, if he receives his money and 
twenty-five per cent, additional.

It was, however, contended below, and so held by the judge, that the 
act of assembly expressly confines the power of redemption to the owner ; 
and that he alone, his agent or attorney, possesses the right. The fourth 
section says, “ if the owner or owners of land, sold as aforesaid, shall make, 
or cause to be made, an offer, &c., to the treasurer, within two years after 
sale ; or in case the owner or owners of lands so sold shall have paid the 
taxes due on them, then, and in either of these cases, said owner or owners 
shall be entitled to recover the same by due course of law.” There is no 
distinction between the owner’s paying taxes, and the owner redeeming, 
after sale. In either case, he is not entitled to recover the land, unless he 
shows that the owner or owners have tendered the redemption money, or 
have paid the taxes, as the case may be ; yet the court below instructed 
the jury, that any person had a right to pay the taxes, notwithstanding the 
positive restriction, in the act, to the owner; and universal usage, ever 
since the law was enacted, has been for a friend, a neighbor, a stranger, as 
well as the owner, to pay taxes.

An objection is made to a redemption by a stranger, because it may be 
against the will of the owner ; as he is entitled to the surplus money arising 
from the sale, after payment of taxes and ‘costs. The same reason would 
operate, if a stranger should volunteer to pay the taxes ; because he would 
as effectually prevent all the imaginary benefits to result from a treasurer’s 
sale, by paying the taxes, as if he redeemed the land, after sale. He who 
*9 1 *redeems, acquires no more right or title to the land than he who 

■* pays the taxes ; he performs a mere act of friendship or generosity, 
which accrues to the benefit of the owner, and unless he expressly disavows 
the redemption, it ought to be considered valid.

In Wilt v. Franklin, 1 Binn. 502, it was held, “ that, where a deed is 
for the benefit of the grantee, it is reasonable, that his assent should be 
presumed.” “The assent of the party that takes, is implied in all convey-
ances, by intendment of law, till the contrary appears ; and is as strong as 
the expression of the party. Stabit presumptio, donee probetur in contrar- 
ium” Ibid. 519. And again, page 520, “Why should there be a previous 
consent of the cestuis que trust, if they consent afterwards? On legal 
principles, the acceptance will refer back to the execution of the deed, and 
form one transaction, done at the same time.” In Frown v. Dysinger, 
1 Rawle 408, it was held, that “ a tender of money in behalf of an infant, 
made by his uncle, the father being dead, but the mother living, was good ; 
although the uncle had not then been appointed guardian.” In that case, 
the tender was made to defeat an estate, held by the party to whom the 
tender was made; and although, at the time of the tender, the uncle merely 
acted in the capacity of a friend to the minor {quasi a stranger), yet the 
court say (page 415), “ we think an infant ought not to lose his inheritance, 
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merely because he has no guardian ; his uncle or next friend may act for 
him ; he did so here ; the tender by him was well made.”

The case of McBride v. Hoey, 2 Watts 436, however, is said to have 
decided the very question now before the court, and must be taken as 
authority. To this it may be answered that, in 1 P. & W. 54, the same 
cause was before the supreme court of Pennsylvania, and it was then 
decided, that the holder of a deed, under a United States’ sale for the pay-
ment of direct tax, had such a right as would authorize him to redeem the 
same lands from a person who had purchased them at the treasurer’s sale 
for taxes, made in pursuance of the act of assembly. The question appears 
to have been fully argued, from the two reports of the case, and yet the 
court came to different Conclusions. The last decision, therefore, 
cannot be considered as binding authority on this court. “ Until *- 
there shall be a fixed and received construction of the state laws, in their 
own courts, they are not to be regarded as the rule of decision in the 
federal courts.” 11 Wheat. 361 ; 1 Pet. 441 ; 5 Cranch 22. Although 
McBride v. Hoey, from what has been stated, cannot be considered as 
authority ; let us examine the reasoning of the learned judge, who delivered 
the opinion of the court, in 2 Watts. He says, “no one but the owner 
at the time of the sale, his heirs, assigns, or other legal representatives, have 
the right to receive the surplus money due on the land and consequently, 
no other has the power and capacity to redeem. That if a stranger could 
redeem, the purchaser’s title would be set aside; and the owner afterwards 
refusing to take back the title, might compel him to pay the amount of his 
surplus bond. To this, a conclusive answer may be given here, that, in the 
present case, the reasoning does not apply ; there was no surplus bond, as 
the land sold for $5.50 only, being the amount of one year’s taxes and costs. 
“ Cessante rations cessat ipsa lex”

The object of the law was the collection of taxes—the mode of sale and 
redemption wTas accessory and incidental to that object. The land, by non-
payment of taxes, was liable to be sold ; and although the act requires the 
owner to pay the taxes, before sale, and to redeem the land, after sale; yet 
it is next to impossible for the county treasurer to know who is the real 
owner. The first section of the act of 1815 directs the treasurer “to 
advertise the number of acres in each tract, and the names of the war-
rantees or owners ¿hereof yet so little does the treasurer know about the 
owners, that the millions of acres advertised every year are universally 
published by their warrantee names, and not the owner’s. The records of 
the office give no satisfactory information as to the owner; by alienation, 
death, &c., he may be changed every year. When the land is sold, the 
purchaser holds it for two years, subject to redemption, and receives as 
a compensation, twenty-five per cent, on the amount paid by him to the 
treasurer, if redeemed ; but if not redeemed, his title is good. The owner 
* would have no right to complain, because he is placed in the same 
situation by the redemption, that he was in before the sale. The law L 
never contemplated a speculation on the owner, on a forced sale of his 
land ; nor would it aid him to take advantage of his own laches, if any 
person should volunteer to redeem the land for him.

But suppose, the owner was dissatisfied with the redemption ; he might 
disavow it, before the purchaser receives back his money and per-centage ;
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and instead of the purchaser’s title being “set aside,” it would be con-
firmed. It is urged by the counsel, in McBride n . Hoey, and reiterated by 
the judge, that, “by the act of 1815, the right of redemption is given to 
the owners, and they alone are authorized to do it, or cause it to be done ; 
that they can, in no other case, maintain ejectment, except when they shall 
have paid the taxes due on it, previously to the treasurer’s sale.” As has 
been observed, there is no substantial distinction in the phraseology of the 
two parts of the section ; the payment of taxes must have been by 
the owner, before sale, if he would recover the land sold, as well as the 
redemption, must have been by the owner, after the sale ; if there be a 
distinction, it is in favor of redemption; for if the owner of land sold for 
taxes shall make, or cause to be made, a tender, &c., within two years after 
sale, it is sufficient: but if the owner would recover because he had paid 
the taxes due, previously to the sale, he must show that he paid them him-
self, not that he ever caused it to be done.

The judge, however, admits that a stranger may redeem, without the 
knowledge or authority of the owner; and that if he afterwards, within 
the two years, approve of and adopt it, it would be good. His admission is 
altogether adverse to the answer of the district judge to the seventh and 
eighth points of plaintiff’s counsel, “ that, before the treasurer receives the 
redemption money, it is his duty to satisfy himself that the person tender-
ing it is either owner or agent, or attorney for the owner.” If the owner’s 
approbation be sufficient, after the redemption, at any time within the two 
years ; then the treasurer has no right to inquire by what authority any 
one offers to rede'em ; as the owner may, the next day, ratify the redemp- 
. _ tion by a perfect stranger. *The error of the conclusion to which

J the learned judge of the supreme court of Pennsylvania arrived, as 
is conceived, consists in this, that the sale vested the purchaser of a legal 
estate in the land, instead of an incumbrance in the nature of a mortgage ; 
hence, he asserts, that “until the owner approves of the redemption, the 
purchaser at the treasurer’s sale cannot be considered as divested of his 
estate in the land.” McBride n . Hoey, 2 Watts 443.

In form, a mortgage is certainly a conveyance; but it is, unques-
tionably, treated, at law, in Pennsylvania, in the way it is treated in 
equity elsewhere, as a bare incumbrance and the accessary of a debt. 
As between the parties, it is a conveyance, so far ats is necessary to 
enforce it as a security. As regards third persons, the mortgagor is the 
owner, even of the legal estate. Presbyterian Corporation v. Wallace, 3 
Rawle 128. An ejectment may be supported on a mortgage. 12 S. & R. 
240. It is a lien and something more. 1 Pet. 441. Although the words 
grant, bargain and sell, are in a mortgage, and all the forms of an absolute 
conveyance in fee are used, with a proviso that payment on a certain day 
shall alone render it null and void ; yet, as Judge Hust on  said, in Pres-
byterian Corporation n . Wallace: “No lawyer, no man, no woman, can be 
mistaken in its import. It is what the law and the universal understanding 
of all people make it,” viz., a security for the payment of money. The 
words of the mortgage require the debtor to pay, or cause to be paid, 
the money for which the land is mortgaged, on or before a certain day, to 
redeem it from the mortgage; yet, if anybody—mortgagor, friend or 
stranger—pay the mortgage-money, on or before, or after the day, it is all-
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sufficient to redeem the land. A treasurer’s deed conveys the tract sold to 
the purchaser. The law gives the owner two years to pay, or cause to be 
paid, the redemption money. A stranger, within the limited period, pays 
the purchase-money and per-centage, the owner not knowing anything 
about it. Will not bis subsequent assent, even after the two years have 
elapsed, relate to the time of redemption ; and as in the case of a mortgage, 
be considered for his benefit, and his approbation presumed? Wilt v. 
Pranldin, 1 Binn. 502.

If the court should, however, be of opinion, that some interest *in 
the land is necessary, to authorize a person to redeem, it will then be L 
proper to inquire, whether the redemption by Robert Quay be good, under 
the circumstances of this case.

The counsel for the plaintiff in error then briefly recapitulated the facts, 
showing that, originally, this tract of land, with many others, belonged to a 
certain Joseph Fearon, of Philadelphia, who died intestate, in April 1810 ; 
that these lands descended to his brother’s children, of whom Sarah, wife of 
Robert Quay, was one ; that some of the heirs lived in England. Quay 
lived in the vicinity of this land ; it was understood, that he should look 
after it, and his son Joseph had letters of attorney from the hiers in Eng-
land, to prevent wraste and destruction of the timber; that, during the life-
time of Joseph Fearon, Quay was allowed the use of the property in bis 
neighborhood, and cultivated it, after bis death. James Fearon, adminis-
trator of Joseph Fearon, had paid the taxes. On the 1st of February 1825, 
the assessor of the proper township returned to the office of the county 
commissioners, that be had assessed a county tax of 95 cents on this tract, 
No. 5615, of 254 acres ; and on the 29th of April 1825, the supervisors of 
roads and assessor certified, that they had fairly assessed a road tax on said 
tract, of $1.20, which was filed in the county commissioner’s office, the 3d of 
May 1825. On the 12th of June 1826, this tract was sold by the county 
treasurer for one year’s taxes of $1.90, and purchased by A. D. Hepburn, 
for the taxes and costs of sale, $5.12. The treasurer’s deed was regularly 
made and delivered to him.

In the months of March and April 1825, a deed of partition among the 
heirs was executed, by which the tract in controversy was allotted to the 
heirs of Abel Fearon, to which Robert Quay and wife belonged ; released 
all their estate, interest, &c., in said tract of land, and warranted the same 
against them and their heirs. This deed was recorded on 26th May 1825, 
and information could not have reached England till June or July. On the 
13th of November 1827 (seventeen months after the sale for taxes), a parti-
tion was made by the heirs of Abel Fearon, and the tract in controversy 
was allotted to Jacob Fox and wife, in right of his wife, who did not know 
that it had been sold for *taxes. He had only been in the United p* 
States about two months, and was not acquainted "with the land titles L 
of Pennsylvania.

Previous to the expiration of the two years allowed for redemption, Mr. 
Fox was informed of the sale, but he neglected to redeem the tract. In 
May 1828, however, before the two years had expired, Robert Quay, one of 
the parties to the deed of partition, sent by his son to the county treasurer, 
with a written authority to redeem this tract. He went to the treasurer, 
told him he had come to redeem it, and showed his authority. The treasurer

9



H SUPREME COURT [Jan’y
Dubois ▼. Hepburn, 

refused to receive the redemption money. He then went to the purchaser 
and offered him the money, and he refused to take it. Neither Mr. Fox nor 
his wife knew of Quay’s offer to redeem, till the two years had expired.

The counsel for the plaintiff in error also contended, that in every par-
tition there is a warranty that the land is free from incumbrance, and that 
the county tax assessed previous to the partition, as well as the road tax 
assessed before the deed was delivered to the grantees, were an incumbrance 
or lien on the land conveyed. “ If there be three or four coparceners, &c.. 
which make partition between them, if the part of the one parcenei’ be 
defeated by lawful entry, she may enter and occupy the other land, with all 
the other parceners, and compel them to make new partition between them 
of the other land. Co. Litt. 174 c. Every partition and exchange implies 
in it, and has annexed to it, a special warranty in law. 7 Bac. Abr. 231. 
Taxes on unseated lands have never been considered a charge on the person 
of the owner. The mode of recovery is by a sale of the land. Burd n . 
Ramsay, 9 8. &R. 109, 114.

They also urged, that at the time the taxes were assessed and due, Quay 
was a tenant in common, in right of his wife, of the lands subsequently sold; 
and that, if before the sale, their title was divested by the partition, yet as 
the taxes were a lien on the land, it was Quay’s duty to remove the incum-
brance and prevent a forfeiture ; otherwise, Fox and wife might compel a 
new partition. The wife of Fox, being &feme covert, could do no act her-
self, to prevent a forfeiture; and as the husband was reaping no benefit from 
* the land, if her relations would not *interfere on her behalf, the hus-

J band could, in all cases, have the wife’s lands sold for taxes, without 
her consent, and her inheritance be destroyed, without remedy, by his neg-
lect or refusal to redeem them. The act of assembly, which provides, that 
the conveyance of lands by 3. feme covert, shall be voluntary, separate and 
apart from, and without any coercion or compulsion of her husband, would 
be a dead letter as to unseated lands ; as he could always avoid this provis-
ion, intended for the security of married women, by suffering a sale, reliev-
ing himself from the payment of taxes, pocketing the money, and refusing 
to redeem. Justice, therefore, required that Quay, who was a cousin of Mrs. 
Fox, by marriage, should redeem the land for her. When the supreme court 
of Pennsylvania, in the case of McBride v. Hoey, determined that none but 
the owner could redeem, they did not define who should be considered 
as the owner.

The mortgagor and mortgagee would both be considered owners, as the 
one has a legal and the other an equitable interest in the land. A son for 
a father ; an agent for his principal; a vendor and vendee, where part of 
the purchase-money is paid ; a reversioner or remainder-man, where the 
tenant for life refused ; a stranger, if recognised by the owner within the 
two years ; a previous owner, who sold with a warranty^ when taxes were 
due and unpaid, might redeem; though not the owner at the time of sale or 
redemption. The conclusion to which the learned judge arrives in McBride 
v. Hoey is, that an interest of some kind in the property is necessary; and 
if the court believe that Quay had any interest whatever, at the time of 
assessment, or would be injured by the confirmation of the sale ; it was his 
duty to redeem.

In conclusion, they remarked, that the court would construe the law 
10
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liberally in favor of the land-holder, as the purchaser was abundantly com-
pensated for the use of his money ; and every principle of justice Would 
seem to sanction the construction, that if the redemption money was paid 
for the owner, before the expiration of the two years, the title of the pur-
chaser was thereby divested, and the requirements of the law fulfilled.

* Jones, for the defendant in error.—The title of Hepburn was r*]« 
complete, in the year 1825, and the offer, in a legal form, to redeem, L 
was made two years after that period. The object of the different statutes 
in the state of Pennsylvania, on the subject of taxes on unseated or unim-
proved lands, and of the decisions of the courts under these statutes, has 
been to enforce and secure the payment of these taxes. Having, in most 
cases, no owner of such lands, resident in the counties in which such lands 
are situated, the proceedings for their collection are necessarily against the 
lands ; and the non-payment of the taxes, within certain fixed periods, is 
attended with heavy penalties. If redeemed, before two years after the sale 
for taxes, a large additional sum is to be paid ; if not redeemed, the title 
becomes complete in the purchaser at the tax-sale. The decisions of the 
courts of Pennsylvania on this subject will be found in 13 Serg. & Rawle 
360, 373 and 208 ; 1 P. & .W. 499 ; 7 Serg. & Rawle 392 ; 10 Ibid. 254 ; 2 
P. & W. 502.

The whole of the points made in the case may be reduced to two : all 
of them, except that presented in the 12th point, turn upon the question, 
whether a stranger can redeem land sold for taxes; and whether Robert 
Quay stood in any relation to the owner of the land, which would authorize 
him to redeem it, for the benefit of the owner.

It was clearly the intention of the legislature, to make tax-sales conclu-
sive as to title in the purchasers at such sales. No considerations of hardship 
can be taken into estimate ; and no such consideration can have any influence 
in a case of this description. The system has been formed by express 
provision of law. If rules and regulations must be conformed to, every 
means of giving notice is directed by law. Among these regulations is that 
under which the claim of the plaintiff is resisted—it is expressly provided, 
that no one but the actual owner of the land can redeem the land, after it 
has been sold for taxes. If Robert Quay was the owner, or the legal 
representative of the owner, he might redeem ; but he was neither, and 
his offer to redeem was made without the knowledge of Fox and wife, to 
^hom the land then *belonged. Fox disavowed the agency of Robert 
Quay, and charged him with improperly interfering in the redemp- L 
tion ; saying, he would attend to it himself, but he did not.

It is denied, that by the operation of the partition, all the legal repre-
sentatives of Joseph Fearon had an interest in the land held by Fox and 
wife, in consequence of the effect of a loss of the property allotted to Fox 
and wife, by reason of the lien of the taxes, for which the same was sold 
by the county treasurer. There is no clause of warranty in the partition 
deed. But, admitting there was a tenancy in common in the whole lands 
which descended from Joseph Fearon, it is denied, that a tax assessed and 
unpaid, before partition, and the effect of which would be to take from any 
of the co-tenants the property assigned to him on a partition, would give 
any right over, against a co-tenant. All the lands had been subjected to 
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taxation, before the division, and therefore, no inequality of title existed 
to this property. A tax is not an incumbrance which is saved by a war-
ranty, or the other usual covenants in a deed. There is no implied warranty 
in a deed of partition, except among coparceners. 4 Cruise Dig. Art. 16, 
17 ; Ibid. 434.

Bald wi n , Justice, delivered the opinion of the court.—The land in con-
troversy was granted to Joseph Fearon, by the commonwealth of Penn-
sylvania, by patent bearing date the 19th April 1794, from whom the 
plaintiff deduced a regular chain of title to himself. The defendant claimed 
in virtue of a sale for taxes, on the 12th June 1826, by the treasurer of 
Lycoming county ; who, by his deed, dated 15th July 1826, conveyed the 
land to the defendant.

No question arose in the court below, as to the original title of the plain-
tiff, or the regularity of the sale for taxes ; the case turned upon the redemp-
tion of the land, pursuant to the fourth section of the law of Pennsylvania, 
passed 15th March 1815, providing for the sale of lands for taxes. This 
section is as follows : “ If the owner or owners of land, sold as aforesaid, 
shall make, or cause to be made, within two years after such sale, an offer 
. or legal tender of the amount of the taxes for which the said *lands *181 ° , .J were sold, and the costs, together with the additional sum of twenty- 
five per cent, on the same, to the county treasurer, who is hereby authorized 
and required to receive and receipt for the same, and to pay it over to the 
said purchaser, on demand ; and if it shall be refused by the said treasurer, 
or in case the owner or owners of lands so sold shall have paid the taxes due 
on them, previously to the sale, then, and in either of these cases, said owner 
or owners shall be entitled to recover the same by a due course of law, but 
in no other case, and on no other plea, shall an action be sustained.

It appears by the record, that before the 1st February 1825, this land 
was assessed for county tax, ninety cents, and on the 22d April 1825, with 
road tax, one dollar and twenty cents ; it was sold in June 1826, for five 
dollars and fifty-two cents, the amount of taxes and costs, and purchased by 
the defendant; that in May 1828, Robert Quay gave his son written direc-
tions to pay the county treasurer the taxes and costs for which the land was 
sold, together with the addition of twenty-five per cent.; whereupon, the son 
offered to pay the same to the treasurer, who refused to accept it, on the 
ground, that his father was not the owner, and was not authorized to redeem 
the land ; on a similar offer made to the defendant, he also refused,for the 
same reason. No formal tender was made, nor any specific sum offered ; 
but the son had a sufficient sum with him to pay all that was by law neces-
sary to pay, and offered to, pay it.

At this time, the title to the land was in this situation : Joseph Fearon, 
the patentee, died in 1810, intestate, and without issue, seised of the land 
in controversy, together with a number of other tracts of land in the same 
part of the country ; he had two brothers, Abel and William, who died in 
his lifetime, leaving issue, to whom the estate of their uncle descended 
in equal shares. The children of Abel Fearon were Robert, Joseph, Sarah 
and Elizabeth ; Sarah married Christopher Scarrow, and resided in England; 
Elizabeth married Jacob Fox, in England, in 1812 ; where they resided till 
1827, when they removed to Philadelphia ; where Robert and Joseph resided,
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and where Fox and wife continued to reside. The children of William 
Fearon were John, William, Nancy, married to Samuel Brown, living in Cen-
tre county, James, residing in Philadelphia, and Sarah, married to Robert 
Quay, residing in Lycoming county, in which the land in question is situated. 
James Fearon was the administrator of his uncle Joseph, and paid some taxes 
on the unseated lands of which he died seised. It was understood, that those 
heirs who, from their situation, could most conveniently do it, should look 
after the unseated lands in their neighborhood ; but no definite arrange-
ment seems to have been made for the payment of the taxes due on.the 
lands.

The lands remained undivided, or so far as appears, without any attempt 
at partition by the heirs, till the 26th March 1825 ; when Robert Quay and 
wife, Samuel Brown and wife, James and William Fearon (who survived 
their brother John), the children of William Fearon, executed a deed of 
partition to Joseph Fearon, Elizabeth Fearon, Christopher Scarrow and Sarah 
his wife, the children of Abel, the consideration of which is thus expressed : 
•‘For and in consideration of a quantity of land estimated in value equal to 
that hereinafter described, to be conveyed by a like release executed by the 
heirs and legal representatives of Abel Fearon, deceased, and for the sum 
of one dollar to them in hand paid,” &c., “ have remised, released, and for 
ever quit-claimed, and by these presents do remise, release, and for ever 
quit-claim unto Joseph Fearon,” &c., “ to have and to hold the said tracts of 
land, lots and premises above described, unto the said Joseph,” &c., “ their 
heirs and assigns for ever,” with covenant of special warranty. This deed 
included the land in question, and was recorded in Centre county, 26th May 
1825. Robert Fearon had previously died.

No special allotment was made by this deed to the children of Abel 
Fearon, in severalty, nor do they appear to have ever conveyed to the chil-
dren of William, or to have done any act accepting the partition made by 
the deed of March 1825, either separately or jointly, as the representatives 
of their branch of the family, until Fox and wife removed from England to 
Philadelphia, in 1827. On the 13th of November 1827, a paper was exe-
cuted, purporting to be an indenture of partition made between Joseph 
Fearon, Jacob Fox and wife, and Christopher *Scarrow and wife, rj|! 
reciting the deed of March 1825, and dividing among themselves, in *- 
severalty, the lands and lots conveyed to them by that deed ; the tract in 
question was allotted to Fox and wife. This paper was signed by Joseph 
Fearon, Jacob Fox and Elizabeth his wife, who acknowledged it, the same 
day, in due form, before a justice of the peace of the county of Philadelphia. 
It also purported to be executed by Scarrow and wife, by their attorney, 
Nathaniel Nunnelly, but was not acknowledged by him, till the 4th of Octo-
ber 1828 ; it was recorded in Lycoming county, 25th October 1828. That 
this deed was not, in fact, executed by Nunnelly, in 1827, appears by his 
acknowledgment ; which states it to have been done in virtue of a power of 
attorney, executed by Scarrow and wife on the 5th Juue 1828. That power 
appears to have been executed on the 25th June 1828, constituting Nunnelly 
and Jacob Fox, the attorneys of Scarrow and wife, with power to Nun-
nelly alone, giving full authority over all their property held as one of the 
heirs of Joseph Fearon, the uncle. It took no notice of the deed of partition 
from the heirs of William Fearon to the heirs of Abel, but throughout was
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predicated on the fact of the estate of Joseph Fearon remaining undivided in 
the hands of the children of his two brothers, as tenants in common. No con-
struction can be given to it, by which to make it operate as an acceptance 
of the partition made by the deed of 1825, or any release of the right of 
Mrs. Scarrow to claim her undivided share of the whole estate of her uncle. 
There was, besides, a fatal objection to the power of attorney, as there was 
no separate examination of Mrs. Scarrow, nor any acknowledgment by her ; 
the proof of its execution was by the oath of a subscribing witness only. It 
was afterwards duly acknowledged, on her separate examination, on the 8th 
of September 1832.

On the same day, Scarrow and wife, by their deed, reciting the deeds of 
partition of 1825, made by the heirs of William Fearon, and of 13th Novem-
ber 1827, by Joseph Fearon, and Fox and wife, Nunnelly, their attorney, in 
October 1828, confirmed them all, according to their several allotments. This 
deed was regularly acknowledged in England, on a separate examination, 
* .. and recorded the 10th June 1833. *On the 16th April 1830, Fox and

-* wife conveyed the tract in question to Valentine, under whom the 
plaintiff claimed ; which conveyance was ratified and confirmed by the deed 
of confirmation by Scarrow and wife, on the 8th September 1832.

In March 1827, James Fearon, the administrator of Joseph Fearon, the 
uncle, was informed of the sale of several of the tracts of land belonging to 
the estate, for taxes, of which the tract in question was one. In February 
1828, the treasurer of Lycoming county came to Philadelphia, where he met 
Jacob Fox, Nunnelly and Joseph Fearon ; he have them a statement of the 
tracts which had been sold, and advised them to redeem them, or they might 
be lost. Fox, at first, appeared disposed to redeem, but Nunnelly opposed 
it; Fox finally said, he would run the risk, as they intended to start in a few 
days to see the lands ; but he paid no attention to them, nor made any offer 
or attempt to redeem, till October 1828, after the time of redemption had 
expired. Some negotiation took place between Fox and the defendant after-
wards, concerning the land in question, which proved abortive. Fox con-
tinued to assert this claim to the land, till he sold it to Valentine in 1830. 
Quay made the offer to redeem, without any authority from Fox, but from 
a sense of duty to the heirs ; who, he said, would reimburse him, if it fell 
into their hands, and on the expectation that he would, at some time, 
own it.

It thus appears, that before the execution of the deed of partition, on the 
26th March 1825, Robert Quay was, in right of his wife, entitled to an undi-
vided share of the land in question, and continued so entitled, until his in-
terest was divested by the legal effect of that deed. The question is, when 
it took effect as a severance of the joint interest which all the heirs of Joseph 
Fearon had in his estate ; it could not be, by the mere delivery of the deed, 
by the heirs of William Fearon, to any other than the heirs of Abel Fearon, 
and on an acceptance by them individually. A partition is inchoate, till 
made by all parties, or till made by one and accepted by the others : there 
must be a deed of partition, a partition in pais, or such acceptance of a deed 
of partition, as would amount to an estopped, before the estate can be held 
in severalty. In this case, the heirs of Abel Fearon do not appear to have 
*221 been conusant of the deed of 1825, at the time *it was made; and 

neither of them had done any act which could amount to an accept- 
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ance of the allotment therein made, until its ratification by Fox and Joseph 
Fearon, by their deed of 13th November 1827, dividing among the heirs of 
Abel Fearon, the several tracts and lots of land conveyed to them undivided. 
But this left the partition open, till Scarrow and wife would become parties 
to it ; which was not till the signature of Nunnelly, their attorney, in Octo-
ber 1828, in virtue of the power of attorney executed in June 1828. As, 
however, this power was not acknowledged by Mrs. Scarrow, so as to give 
any authority to affect her real estate, her interest remained undivided, till 
the deed of confirmation of 8th September 1832, which ratified the partition 
of 1825, by the solemn act of partition in 1827, among the heirs of Abel, 
according to the previous allotment, both of which were specially recited 
and confirmed. This being, in law, equivalent to a deed from them to the 
heirs of William Fearon, of the residue of the estate of Joseph Fearon, con-
summated the partition, by the act of all the parties in interest. The deed 
of 1825 then took effect, as a divestiture of the interest of Quay and wife in 
the land in question, by relation to its date ; but while the partition was in 
fieri, the estate remained undivided. This was in accordance with the terms 
of the deed of 1825 ; the consideration of which was a conveyance, to be 
executed by the heirs of Abel Fearon, of a quantity of land, to be estimated 
equal to what was thus conveyed by the heirs of William. The intention 
of the parties thus corresponding with the legal effect of their deeds, it is 
perfectly clear, that, till the consummation of the partition in 1832, Quay 
and wife held an undivided interest in the land in question, as owners thereof, 
in common with the other heirs of Joseph Fearon ; and the only remaining 
question is, whether he had a right to redeem from a sale for taxes, in May 
1828?

A law authorizing the redemption of lands so sold, ought to receive a 
liberar and benign construction, in favor of those whose estates will be other-
wise divested, especially, where the time allowed is short, an ample indem-
nity given to the purchaser, and a penalty is imposed on the owner. The 
purchaser suffers no loss ; he buys with full knowledge that his title can-
not be absolute for two years ; if it is defeated by redemption, it reverts to 
*the lawful proprietors. It would, therefore, seem not to be neces- r*23 
sary, for the purposes of justice, or to effectuate the objects of the L 
law, that the right to redeem should be narrowed down by a strict construc-
tion. In this case, we are abundantly satisfied, that it comports with the 
words and spirit of the law, to consider any person who has any interest in 
lands sold for taxes, as the owner thereof, for the purposes of redemption. 
Any right, which, in law or equity, amounts to an ownership in the land ; 
any right of entry upon it, to its possession or enjoyment, or any part of it, 
which can be deemed an estate in it, makes the person the owner, so far as 
it is necesssary to give him the right to redeem. The decision of this case 
does not make it necessary to go further than to determine, that Quay, as a 
part-owner, had a right to redeem ; that he caused an offer to redeem to be 
made to the treasurer, within two years, as well as to the defendant, both 
of whom refused to accept the redemption money. This brings the case 
within the provisions of the law ; it does not require a payment or tender ; 
an offer and refusal is made equivalent to a receipt of the money by the 
treasurer, and authorizes a recovery of the land by suit, as if no sale had 
been made. In instructing the jury that Quay had no right to redeem,
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there was, therefore, error in the court below ; the judgment must conse-
quently be reversed, and a venire de novo awarded.

This  cause came on to be heard, on the transcript of the record from the 
district court of the United States for the western district of Pennsylvania, 
and was argued by counsel: On consideration whereof, it is ordered and 
adjudged by this court, that the judgment of the district court in this cause 
be and the same is hereby reversed, and that this cause be and the same is 
hereby remanded to the said district court, with directions to that court to 
award a venire facias de novo}

*24] *Owi ngs  el al. v. The Lessee of Tier nan .

Practice.
The rule of court for docketing and dismissing causes, made at January term 1835, has never 

been applied to any cases, where, before the motion was made, the cause has been actually 
placed on the docket. Under such circumstances, on a motion to docket, where a motion to 
dismiss was contemporaneously made, the cause was allowed to be docketed; the usual bond 
for the clerk’s fees being given. Time was given to the plaintiff in error to give the bond.

Error  to the Circuit Court of Kentucky.

A motion was made by Underwood, for the defendant in error, to docket 
and dismiss the suit, according to the amended rule of the court, made at 
the last term, for want of its being duly entered on the docket; the writ of 
error having been sued out, before the last January term, and the suit not 
having been docketed at that term, nor at the present term. A motion was 
contemporaneously made by Crittenden, for the plaintiff in error, to docket 
the suit now, the record having been returned to the clerk’s office in October 
last, and the docketing of it having been delayed on account of the usual 
bond for the clerk’s fees not having been given by the plaintiff in error.

Stor y , Justice, delivered the opinion of the court, to the following 
effect:—The rule of the court for docketing and dismissing causes, has never 
been applied to any cases, where, before the motion was made, the cause 
had been actually placed on the docket. In the present case, the motion 
to dismiss, and the motion to docket the cause, are contemporaneous. The 
court are of opinion, that, under such circumstances, the motion to docket 
the cause ought to be allowed, upon the usual bond for the clerk’s fees 
being given. For this purpose, time will be given to the plaintiff in error 
(as it is asked), until the 1st day of March next. If, by that time, no bond 
is given, the cause will then be dismissed, according to the motion of the 
defendant in error.

1 For a further opinion on this case, see 12 Pet. 845.
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