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NOTES.

! Proceedings in The Supreme Court on Monday, October 25, 1954,
in memory of the late Mr. Chief Justice Vinson will be reported in
349 U. S.

2 Mr. Justice Jackson died in Washington, D. C., on October 8§,
1954. See post, p. vir. Services were held at the Cathedral Church
of Saint Peter and Saint Paul, in Washington, D. C., on October 12,
1954, and at St. Luke’s Protestant Episcopal Church in Jamestown,
N. Y, on October 13, 1954. Interment was in Maple Grove Ceme-
tery at Frewsburg, N. Y., on October 13, 1954. Proceedings in The
Supreme Court on Monday, April 4, 1955, in memory of Mr. Justice
Jackson will be reported in 349 U. S.

3The Honorable John Marshall Harlan, of New York, Judge
of the United States Court of Appeals for the Second Circuit, was
nominated by President Eisenhower on November 9, 1954, and on
January 10, 1955, to be Associate Justice; the nomination was con-
firmed by the Senate on March 16, 1955; he was commissioned on
March 17, 1955; and took the oaths and his seat on March 28, 1955.
See post, p. 1x.
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SUPREME COURT OF THE UNITED STATES.

ALLOTMENT OF JUSTICES.

It is ordered that the following allotment be made of
the Chief Justice and Associate Justices of this Court
among the ecircuits, pursuant to Title 28, United States
Code, section 42, and that such allotment be entered of
record, viz:

For the District of Columbia Circuit, EARL WARREN,
Chief Justice.

For the First Circuit, FELIX FRANKFURTER, Associate
Justice.*

For the Second Circuit, Joen M. HARLAN, Associate
Justice.

For the Third Circuit, HaroLp H. BurTonN, Associate
Justice.

For the Fourth Circuit, EARL WaRReN, Chief Justice.
For the Fifth Circuit, Huco L. BLack, Associate Justice.
For the Sixth Circuit, STANLEY REED, Associate Justice.

For the Seventh Circuit, SHERMAN MINTON, Associate
Justice.

For the Eighth Circuit, Tom C. CLARK, Associate
Justice.

For the Ninth Circuit, WiLLiam O. DoucLas, Associate
Justice.

For the Tenth Circuit, Tom C. CLARK, Associate Justice.
April 4, 1955.

(For next previous allotment, see 347 U. S., p. v.)

*By order of Nov. 22, 1954, the Court had temporarily assigned
MRg. JusticE FRANKFURTER to the Second Circuit. See post, p. 885.
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DEATH OF MR. JUSTICE JACKSON.

SupreME CoURT OF THE UNITED STATES.
MONDAY, OCTOBER 11, 1954.

Present: Mgr. CHIEr JusTicCE WARREN, MR. JUSTICE
Brack, Mr. Justice Reep, MR. JusTiCE FRANKFURTER,
Mgr. JusticE Doucras, Mr. Justice BurtoN, MR. Jus-
tice CLARK, and MR. JusTicE MINTON.

Tue CHIEF JusTICE said:

One short week ago this Court convened for its 164th
Term, its membership intact and cheerfully anticipating
the work before us. Today the chair of our Brother
Jackson is vacant, and we are sad indeed. He passed
away last Saturday suddenly but by the Grace of God
without suffering. For this we are all grateful, because
he lived and died as was his great desire—active and
useful to the end.

Able lawyer, statesman and jurist, his passing leaves
a great void in this Court. We shall miss greatly his
wise counsel, his clarity of expression and his genial
companionship.

For 20 years, as General Counsel, as Solicitor General,
as Attorney General of the United States, and as a mem-
ber of this Court, he labored manfully with the complex
and baffling problems of our time. His contributions
were great. He has earned his rest.

Funeral services will be held tomorrow afternoon at
three o’clock at the Washington Cathedral, this city. His
body will then be taken tenderly to Jamestown, New
York, the little city of his youth, where, in pleasant and
familiar surroundings, it will abide in peace among his
earliest friends.

In respect to his memory, this Court will now adjourn
until Thursday, October 14, 1954, at twelve noon.
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APPOINTMENT OF MR. JUSTICE HARLAN.

SupREME COURT OF THE UNITED STATES.

MONDAY, MARCH 28, 1955.

Present: MR. CuIEr JusTICE WARREN, MR. JUSTICE
Brack, Mr. Justice REED, MR. JUSTICE FRANKFURTER,
Mg. Justice Doucras, MR. Justick BurToN, MR. JUSTICE
Cragrk, and MR. JusTicE MINTON.

Tuae CHIEF JUSTICE said:

The President, with the advice and consent of the Sen-
ate, has appointed the Honorable John Marshall Harlan,
Circuit Judge from New York, an Associate Justice of
this Court to succeed Justice Jackson. Justice Harlan
has taken the Constitutional Oath administered by the
Chief Justice. He is now present in Court. The Clerk
will read his commission. He will then take the Judicial
Oath, to be administered by the Clerk, after which the
Marshal will escort him to his seat on the bench.

The Clerk then read the commission as follows:

DwicHT D. EISENHOWER,

PRESIDENT OF THE UNITED STATES OF AMERICA,

To all who shall see these Presents, Greeting:

K~ow YE; That reposing special trust and confidence
in the Wisdom, Uprightness, and Learning of John Mar-
shall Harlan of New York I have nominated, and, by and
with the advice and consent of the Senate, do appoint him
Associate Justice of the Supreme Court of the United
States and do authorize and empower him to execute and
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X OCTOBER TERM, 1954.

fulfil the duties of that Office according to the Constitu-
tion and Laws of the said United States, and to Have and
to Hold the said Office, with all the powers, privileges and
emoluments to the same of right appertaining, unto Him,
the said John Marshall Harlan, during his good behavior.

IN TESTIMONY WHEREOF, I have caused these Letters to
be made patent and the seal of the Department of Justice
to be hereunto affixed.

Done at the City of Washington this seventeenth day of
Marech, in the year of our Lord one thousand nine hundred
and fifty-five, and of the Independence of the United
States of America the one hundred and seventy-ninth.

DwicHT D. EISENHOWER

By the President:

HerBERT BROWNELL Jr.
Attorney General.

The oath of office was then administered by the Clerk,
and MR. Justice HARLAN was escorted by the Marshal to
his seat on the bench.
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CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES

AT
OCTOBER TERM, 1954.

IN RE DISBARMENT OF ISSERMAN.
ON PETITION FOR REHEARING.

No. 5, Misc., October Term, 1952. Decided October 14, 1954.

Since a majority of the Justices participating do not find ground for
disbarment as required by Rule 8 of the present Rules of this
Court, the order of disbarment, 345 U. S. 286, is set aside and
the rule to show cause is discharged.

Leonard B. Boudin for Isserman, respondent.

Per Curiam.

April 6, 1953, an order was entered disbarring Isserman
from the practice of law in this Court pursuant to Rule 2,
par. 5, of this Court’s Rules then in effect. See In re
Isserman, 345 U. S. 286. The order of disbarment isg
now before us on a petition for rehearing. Rule 8 of
our present Rules provides that “no order of disbar-
ment will be entered except with the concurrence of a
majority of the justices participating.” The petition for
rehearing is granted. A majority of the Justices partici-
pating do not find ground for disbarment of Isserman.
Accordingly, the former order of disbarment is set aside
and the rule against Isserman to show cause is discharged.

Mg. Justice Burton, with whom MR. Justice REED
and MR. JusticE MINTON join, dissents for the reasons
1
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stated in the opinion announced by Mr. Chief Justice
Vinson, April 6, 1953, in In re Isserman, 345 U. S. 286.

Mgr. Justice REED also calls attention to his dissent in
Sacher v. Association of the Bar, 347 U. S. 388, 390.

Tue CHIEF JusTicE and MR. JusTicE CLARK did not
participate in the consideration or decision of this matter.
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CHANDLER v. WARDEN FRETAG.
CERTIORARI TO THE SUPREME COURT OF TENNESSEE.
No. 39. Argued October 18, 1954 —Decided November 8, 1954.

Petitioner was indicted for housebreaking and larceny, which was
punishable by imprisonment for three to ten years. At his trial
in a state court, he was advised orally for the first time that, because
of three prior convictions for felonies, he would be tried also as an
habitual criminal and if convicted would be sentenced to life
imprisonment. He asked for a continuance to enable him to obtain
counsel on the habitual criminal accusation; but this was denied
and he was forced to stand trial immediately and without counsel.
He pleaded guilty to housebreaking and larceny, was convicted on
both that charge and the habitual criminal accusation, and was
sentenced to three years on the former charge and to life imprison-
ment on the latter. Held: By denying petitioner any opportunity
to obtain counsel on the habitual criminal accusation, the trial
court deprived him of the due process of law guaranteed by the
Fourteenth Amendment. Pp. 4-10.

(a) By waiving counsel on the housebreaking and larceny
charge, petitioner did not waive any right to counsel on the habitual
criminal accusation. Pp. 6-9.

(b) Regardless of whether petitioner would have been entitled
to have counsel appointed by the court, his right to be heard
through his own counsel was unqualified. Betts v. Brady, 316 U.S.
455, distinguished. Pp. 9-10.

Reversed.

After serving a sentence of three years for housebreak-
ing and larceny, petitioner applied to a Tennessee Circuit
Court for release on a writ of habeas corpus from a life
sentence as an habitual eriminal. This was denied and
the Supreme Court of Tennessee affirmed. This Court
granted certiorari. 347 U. S. 933. Reversed, p. 10.

Earl E. Leming argued the cause for petitioner. With
him on the brief were Jas. P. Brown and Carl A. Cowan.
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Knox Bigham, Assistant Attorney General of Tennes-
see, argued the cause for respondent. With him on the
brief were Roy H. Beeler, Attorney General, and Nat
Tipton, Assistant Attorney General.

Mr. Cuier JusticE WARREN delivered the opinion of
the Court.

Petitioner is held in the custody of respondent, Warden
of the Tennessee State Penitentiary, under a sentence of
life imprisonment as an habitual criminal. Challenging
the validity of that sentence under the Fourteenth
Amendment, he commenced this action in the Tennessee
courts to obtain his freedom. We granted certiorari, 347
U. S. 933, because of the substantial question presented
by his constitutional claim.

The basic facts are undisputed. Petitioner is a middle-
aged Negro of little education. He was indicted on March
10, 1949, for the offense of housebreaking and larceny,
an offense punishable by a term of three to ten years.
The indictment charged him with breaking and entering
a business house and stealing therefrom sundry items of
the aggregate value of $3. Following his arrest, peti-
tioner was released on bond while awaiting trial set for
May 17, 1949. On that day, without an attorney and
without notice of any habitual eriminal accusation against
him, petitioner appeared in court intending to plead guilty
to the indictment. He “felt that an attorney could do
him no good on said charge [housebreaking and larceny].”
When his case was called for trial, he was orally advised
by the trial judge that he would also be tried as an habit-
ual criminal because of three alleged prior felonies.* He

1 The Tennessee Habitual Criminal Act, at the time of petitioner’s
trial, permitted an oral accusation. Williams’ Tenn. Code, 1934 (1949
Supp.), §11863.5. It was subsequently amended to require the
inclusion of the accusation in the indictment on the substantive
offense. Tenn. Code, 1932 (1950 Supp.), § 11863.5.
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was informed that conviction under the Tennessee Habit-
ual Criminal Act carries a mandatory sentence of life
imprisonment with no possibility of parole.? Petitioner
promptly asked for a continuance to enable him to obtain
counsel on the habitual eriminal accusation. His request
was summarily denied, a jury was impaneled, and the
case proceeded immediately to trial. Petitioner entered
his plea of guilty to the housebreaking and larceny charge,
and the prosecution introduced evidence in corroboration
of the plea. At the conclusion of the trial, the judge
instructed the jury to raise their right hands if they ac-
cepted petitioner’s guilty plea on the housebreaking and
larceny charge and if they approved of a three-year sen-
tence on that charge. The jury responded by raising their
right hands. The judge then instructed the jury to raise
their right hands a second time if they found petitioner
to be an habitual eriminal. Once again the jury, without
ever having left the jury box, raised their right hands.
The entire proceeding—from the impaneling of the jury
to the passing of sentence—consumed between five and
ten minutes.

Three years later, having served his sentence on the
housebreaking and larceny charge, petitioner applied to
the Circuit Court of Knox County for habeas corpus re-
lief* He alleged that his sentence as an habitual eriminal
was invalid on the ground, among others, that he had been
denied an opportunity to obtain counsel in his defense.*

? Williams’ Tenn. Code, 1934 (1949 Supp.), § 11863.2.

8 Under Tennessee law, a defendant sentenced on both a felony
charge and an habitual criminal accusation must serve his term on
the felony charge before he can attack the validity of his habitual
criminal sentence in habeas corpus proceedings. See State ex rel.
Grandstaff v. Gore, 182 Tenn. 94, 98, 184 S. W. 2d 366, 367.

* Petitioner also alleged, wholly apart from his claim of denial of
counsel, that he was deprived of due process by the failure of the
trial court to give him any pretrial notice of the habitual criminal
accusation. We find it unnecessary to pass on this contention in
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At a hearing on the application, petitioner, his wife, his
brother, a juror, and the prosecuting attorney testified as
to their recollection of petitioner’s trial.® All five wit-
nesses were in full accord as to the above-stated facts.
They differed only on whether petitioner had pleaded
guilty to the habitual criminal accusation and whether
the prosecution had introduced any evidence concerning
petitioner’s prior convietions. The prosecuting attorney,
the only witness for the state, testified that petitioner
had pleaded guilty to the habitual criminal accusation as
well as the housebreaking and larceny charge, and that
the record of petitioner’s prior convictions had been read
to the jury; the other four witnesses denied it. In all
other respects, the testimony of the prosecuting attorney
substantiated the testimony of the other four witnesses.
Thus he conceded that petitioner had not been repre-
sented by counsel, that petitioner had not been given any
pretrial notice of the habitual criminal accusation, that
petitioner “said he wanted the case put off as he was
advised by the Court that he was being tried as an habit-
ual eriminal in addition to house breaking and larceny.
He asked that the case be put off so he could get a lawyer
and [the trial judge] told him he had had since January
up to May to get a lawyer.”

The Circuit Court, after hearing the case on the merits,
accepted—as does the respondent here—petitioner’s
factual allegations as to the denial of counsel. The Cir-
cuit Court nevertheless upheld the validity of peti-

view of our disposition of the case. We also note that in 1950, sub-
sequent to petitioner’s trial, the Tennessee Habitual Criminal Act
was amended to require pretrial notice. Tenn. Code, 1932 (1950
Supp.), § 11863.5.

5 The record of petitioner’s trial consists only of the indictment
and the judgment of conviction. There was no stenographic tran-
script of the proceedings. The judgment recites that petitioner had
“counsel present,” but it is conceded that the recital is not true.
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tioner’s sentence and the Tennessee Supreme Court
affirmed. Both courts emphasized that the Tennessee
Habitual Criminal Act, like similar legislation in other
states, does not create a separate offense but only en-
hances a defendant’s punishment on being convicted of
his fourth felony. Tipton v. State, 160 Tenn. 664, 672—
678, 28 S. W. 2d 635, 637-639. See also McDonald v.
Massachusetts, 180 U. S. 311, 313; Graham v. West Vir-
ginia, 224 U. S. 616, 623-624. From that premise, the
courts below reasoned that petitioner had waived any
right to counsel on the habitual criminal accusation by
waiving counsel on the housebreaking and larceny charge.
With this conclusion, we cannot agree.

Section 1 of the Act defines “habitual criminal” in
considerable detail.® Section 7 prescribes standards for
the admissibility of the record of the prior convictions
of a defendant charged with being an habitual eriminal.’

¢ Williams” Tenn. Code, 1934 (1949 Supp.), § 11863.1:

“Any person who has either been three times convicted within this
state of felonies, two of which, under section 11762 of the Code of
Tennessee, rendered him infamous, or which were had under sections
10777, 10778, 10788, 10790 and 10797 of said Code, or which were for
murder in the first degree, rape, kidnapping for ransom, treason or
other crime punishable by death under existing laws, but for which
the death penalty was not inflicted, or who has been three times con-
victed under the laws of any other state, government or country of
crimes, two of which, if they had been committed in this state, would
have rendered him infamous, or would have been punishable under
said sections 10777, 10778, 10788, 10790 and 10797 of said Code, or
would have been murder in the first degree, rape, kidnapping for ran-
som, treason or other crime punishable by death under existing laws,
but for which the death penalty was not inflicted, shall be considered,
for the purposes of this act, and is hereby declared to be an habitual
criminal, provided that petit larceny shall not be counted as one of
such three convictions, but is expressly excluded, and provided further
that each of such three convictions shall be for separate offenses,
committed at different times, and on separate occasions.”

? Williams’ Tenn. Code, 1934 (1949 Supp.), § 11863.7.
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This section, the Tennessee Supreme Court has held,
clearly authorizes “[a]n issue of fact as to the verity
of such record, or as to the identity of the accused with
the person named in such record . . . .” Tipton v. State,
160 Tenn. 664, 678, 28 S. W. 2d 635, 639. Proof of the
defendant’s prior convictions is . . . a condition preced-
ent to the imposition of the increased punishment pro-
vided.” Tipton v. State, supra. Section 6 of the Act,
moreover, provides that the increased punishment cannot
be imposed unless the jury specially finds that the defend-
ant is an habitual criminal as charged.® “Under section 6
of the Act,” according to the Tennessee Supreme Court,
“the question as to whether the defendant is an habitual
criminal is one for the jury to decide.” McCummings
v. State, 175 Tenn. 309, 311, 134 S. W 2d 151, 152. In
short, even though the Act does not create a separate
offense, its applicability to any defendant charged with
being an habitual criminal must be determined by a jury
in a judicial hearing. Compare Williams v. New York,
337 U.S. 241. That hearing and the trial on the felony
charge, although they may be conducted in a single pro-
ceeding, are essentially independent of each other.’
Thus, for example, it is possible that the jury in the
instant case might have found petitioner guilty on the
housebreaking and larceny charge and yet found him
innocent of being an habitual eriminal. Apparently rec-
ognizing this possibility, petitioner at the earliest possible
moment affirmatively sought an opportunity to obtain
counsel on the habitual criminal accusation. Immedi-
ately on being informed of the accusation and suddenly
finding himself in danger of life imprisonment, he re-

8 Williams’ Tenn. Code, 1934 (1949 Supp.), § 11863.6.

® Compare, e. ., the West Virginia procedure which provides for a
separate hearing on the habitual criminal issue.” See Graham V.
West Virginia, 224 U. S. 616.
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quested a continuance so that he could engage the services
of an attorney; but the trial court refused the request
and forced him to stand immediate trial. On these undis-
puted facts, it is clear beyond question that petitioner did
not waive counsel on the habitual criminal accusation.
See Rice v. Olson, 324 U. S. 786, 788-789.

The Tennessee Attorney General denies, however, that
petitioner had any federal constitutional right to counsel.
He relies on the doctrine enunciated in Betts v. Brady,
316 U. S. 455. But that doctrine has no application here.
Petitioner did not ask the trial judge to furnish him coun-
sel; rather, he asked for a continuance so that he could
obtain his own. The distinction is well established in
this Court’s decisions. Powell v. Alabama, 287 U. S. 45,
71; Betts v. Brady, 316 U. S. 455, 466, 468; House V.
Mayo, 324 U. S. 42, 46. Regardless of whether petitioner
would have been entitled to the appointment of counsel,
his right to be heard through his own counsel was un-
qualified.® See Palko v. Connecticut, 302 U. S. 319,
324-325. As this Court stated over 20 years ago in
Powell v. Alabama, supra, at 68-69:

“What, then, does a hearing include? Historically
and in practice, in our own country at least, it has
always included the right to the aid of counsel when
desired and provided by the party asserting the right.
The right to be heard would be, in many cases, of
little avail if it did not comprehend the right to be
heard by counsel. Even the intelligent and edu-
cated layman has small and sometimes no skill in
the science of law. If charged with crime, he is in-

10 Tennessee statutes appear to confer both rights on a defendant
in a criminal case. Tenn. Code, 1932, §§ 11733, 11734, 11547, 11548.
See also Art. I, § 9, of the Declaration of Rights in the Tennessee
Constitution.

318107 O - 55 - 7
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capable, generally, of determining for himself whether
the indictment is good or bad. He is unfamiliar with
the rules of evidence. Left without the aid of
counsel he may be put on trial without a proper
charge, and convicted upon incompetent evidence,
or evidence irrelevant to the issue or otherwise inad-
missible. He lacks both the skill and knowledge ade-
quately to prepare his defense, even though he have
a perfect one. He requires the guiding hand of
counsel at every step in the proceedings against him.
Without it, though he be not guilty, he faces the
danger of conviction because he does not know how
to establish his innocence. If that be true of men
of intelligence, how much more true is it of the igno-
rant and illiterate, or those of feeble intellect. If
n any case, civil or criminal, a state or federal court
were arbitrarily to refuse to hear a party by counsel,
employed by and appearing for him, it reasonably
may not be doubted that such a refusal would be a
denial of a hearing, and, therefore, of due process in
the constitutional sense.” (Italics added.)

A necessary corollary is that a defendant must be given
a reasonable opportunity to employ and consult with
counsel ; otherwise, the right to be heard by counsel would
be of little worth. Awvery v. Alabama, 308 U. S. 444, 446;
House v. Mayo, 324 U. S. 42, 46; White v. Ragen, 324
U. S. 760, 764; Hawk v. Olson, 326 U. S. 271, 277-278.
By denying petitioner any opportunity whatever to obtain
counsel on the habitual criminal accusation, the trial
court deprived him of due process of law as guaranteed
by the Fourteenth Amendment.

It follows that petitioner is being held by respondent
under an invalid sentence. The judgment below, sus-
taining the denial of habeas corpus relief, is accordingly
reversed.

Judgment reversed.
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OFFUTT v». UNITED STATES.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT.

No. 27. Argued October 22, 1954 —Decided November 8, 1954.

In a criminal trial in a Federal District Court, the judge became
personally embroiled with the defense counsel in a protracted
wrangle, during which the judge displayed personal animosity and
a lack of proper judicial restraint. At the close of the trial, acting
under Rule 42 (a) of the Federal Rules of Criminal Procedure, the
judge summarily found the defense counsel guilty of criminal con-
tempt for “contumacious, and unethical conduct . . . during the
trial” and ordered him committed for ten days. The Court of
Appeals, while agreeing that counsel was guilty of reprehensible
misconduct, found that “appellant’s conduct cannot fairly be con-
sidered apart from that of the trial judge,” and reduced the punish-
ment to 48 hours in affirming the conviction. Held: In the exercise
of this Court’s supervisory authority over the administration of
criminal justice in the federal courts, the contempt conviction is
set aside and the cause is remanded to the District Court with a
direction that the contempt charges be retried before a different
judge. Cooke v. United States, 267 U. 8. 517. Pp. 11-18.

93 U. S. App. D. C. 148, 208 F. 2d 842, reversed.

Warren E. Magee argued the cause for petitioner.
With him on the brief was Charlotte Maskey.

Gray Thoron argued the cause for the United States.
With him on the brief were Solicitor General Sobeloff,
Assistant Attorney General Olney, Beatrice Rosenberg
and Edward 8. Szukelewicz.

Mg. JusticE FRANKFURTER delivered the opinion of the
Court.

This case is here on review of a modified affirmance by
the Court of Appeals of an order by the District Court
summarily committing the petitioner for ecriminal
contempt.




12 OCTOBER TERM, 1954.
Opinion of the Court. 348 U. S.

The proceeding grew out of the trial of one Peckham
for abortion under D. C. Code, 1951, § 22-201, 31 Stat.
1322. The petitioner was Peckham’s trial counsel. Al-
most from the outset, a clash between the presiding judge
and petitioner became manifest, which, it is fair to say,
colored the course of the trial throughout its 14 days, and
with increasing personal overtones. The judge again and
again admonished petitioner for what he deemed disre-
gard of rulings and other behavior outside the allowable
limits of aggressive advocacy, and warned him of the con-
sequences by way of punishment for contempt which such
conduct invited. On the other hand, these interchanges
between court and counsel were marked by expressions
and revealed an attitude which hardly reflected the
restraints of conventional judicial demeanor. Such
characterization of necessity derives from an abiding
impression left from a reading of the entire record.

At the close of the trial, after the jury had retired for
deliberation, the judge, acting under the procedure pre-
scribed by Rule 42 (a) of the Federal Rules of Criminal
Procedure * and invoking the authority of Sacher v. United
States, 343 U. S. 1, found the petitioner guilty of ecriminal
contempt on the basis of a certificate filed under the Rule,
containing 12 findings of “contumacious, and unethical
conduct in open court during the trial,” and ordered him
committed for 10 days to the custody of the United States
Marshal for the District of Columbia.

The Court of Appeals found that four of the 12 findings
amply supported the commitment, but reduced the pun-
ishment from 10 days to 48 hours. It concluded that “the

1“RuLe 42. CRiMINAL CONTEMPT.

“(a) SuMMARY DiIsrosITION. A criminal contempt may be pun-
ished summarily if the judge certifies that he saw or heard the conduct
constituting the contempt and that it was committed in the actual
presence of the court. The order of contempt shall recite the facts
and shall be signed by the judge and entered of record.”
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record does not support the penalty imposed. Appel-
lant’s conduct cannot fairly be considered apart from that
of the trial judge. Each responded to great provocation
from the other. The judge’s treatment of appellant, ex-
amples of which are included in an appendix to our opin-
ion in Peckham v. United States, U. S. App. D. C.,, — F.
2d —, and which is the chief factor in leading a majority
of this court to conclude that Peckham’s conviction can-
not stand, leads us all to conclude that appellant’s sen-
tence should be reduced from 10 days to 48 hours.” 93
U. S. App. D. C. 148, 150, 208 F. 2d 842, 843-844. As
indicated above, the Court of Appeals reversed Peckham’s
conviction because it found that the judge’s behavior
barred the court “from sustaining the judgment as the
product of a fair and impartial trial.” Peckham v. United
States, 93 U. S. App. D. C. 136, 145, 210 F. 2d 693, 702.

In view of this Court’s “supervisory authority over the
administration of eriminal justice in the federal courts,”
McNabb v. United States, 318 U. S. 332, 341, and the
importance of assuring alert self-restraint in the exercise
by district judges of the summary power for punishing
contempt, we brought the case here. 347 U. S. 932.

We shall not retrace the ground so recently covered in
the Sacher case, supra. In enforcing Rule 42 (a), the
Court in that case emphasized its duty to safeguard two
indispensable conditions to the fair administration of
criminal justice: (1) counsel must be protected in the
right of an accused to “fearless, vigorous and effective”
advocacy, no matter how unpopular the cause in which it
is employed; (2) equally so will this Court “protect the
processes of orderly trial, which is the supreme object of
the lawyer’s calling.” 343 U. S., at 13-14. Rule 42 (a)
was not an innovation. It did not confer power upon
district judges not possessed prior to March 21, 1946.
327 U. S. 821. “This rule,” the Advisory Committee on
the rules of criminal procedure stated, “is substantially a
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restatement of existing law, Kz parte Terry, 128 U. S. 289;
Cooke v. United States, 267 U. S. 517, 534.” The pith
of this rather extraordinary power to punish without the
formalities required by the Bill of Rights for the prosecu-
tion of federal crimes generally, is that the necessities of
the administration of justice require such summary
dealing with obstructions to it. It is a mode of vindi-
cating the majesty of law, in its active manifestation,
against obstruction and outrage. The power thus en-
trusted to a judge is wholly unrelated to his personal
sensibilities, be they tender or rugged. But judges also
are human, and may, in a human way, quite unwittingly
identify offense to self with obstruction to law. Accord-
ingly, this Court has deemed it important that district
judges guard against this easy confusion by not sitting
themselves in judgment upon misconduct of counsel
where the contempt charged is entangled with the judge’s
personal feeling against the lawyer.

Of course personal attacks or innuendoes by a lawyer
against a judge, with a view to provoking him, only
aggravate what may be an obstruction to the trial. The
vital point is that in sitting in judgment on such a mis-
behaving lawyer the judge should not himself give vent
to personal spleen or respond to a personal grievance.
These are subtle matters, for they concern the ingredients
of what constitutes justice. Therefore, justice must
satisfy the appearance of justice.

Duly mindful of the fact that the exercise of the power
of summary punishment for contempt “is a delicate one
and care is needed to avoid arbitrary or oppressive con-
clusions,” this Court in Cooke v. United States, supra,
without in the slightest condoning contemptuous be-
havior on the part of a lawyer, deemed it desirable that
“where conditions do not make it impracticable, or where
the delay may not injure public or private right, a judge
called upon to act in a case of contempt by personal attack
upon him, may, without flinching from his duty, properly
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ask that one of his fellow judges take his place.” 267
U. 8., at 539.

The Government has vigorously pressed upon us the
leeway that must be allowed to a trial judge in assessing
the necessities of such a situation. We do not mean to
imprison the discretion of judges within rigid mechan-
ical rules. The nature of the problem precludes it.
Nor are we unmindful of the fact that the ultimate finding
of reprehensible misconduct by petitioner was sustained
by the Court of Appeals. That great weight is to be
given to the findings of fact by the two lower courts is a
rule of wisdom in the exercise of the reviewing power
of this Court. But in the enforcement of the rule it
is important to discriminate between more or less
subordinate facts leading to a judgment of their legal
significance, and a conclusion—though concurred in by
two courts—that may in fact imply a standard of law
on which judgment on the case in its entirety is based.
Baumgartner v. United States, 322 U. S. 665, 670-671;
United States v. Appalachian Elec. Power Co., 311 U. S.
377, 403-404. We are not intimating that the Court
of Appeals was not justified in finding ample support for
its conclusion that the trial judge was warranted in
deeming petitioner’s conduct as such contemptuous. The
real issue is whether under the decision of the Cooke case
such a ruling should have been made by the trial judge,
or whether for the very purpose of vindicating justice for
which the power of summary contempt is available, the
determination of petitioner’s guilt and the punishment
properly to be meted out on a finding of guilt should
have been made in the first instance by a judge not
involved, as was this trial judge, in the petitioner’s
misconduct.

The fact that the Court of Appeals reduced the sen-
tence from 10 days to 48 hours because the petitioner’s
conduct “cannot fairly be considered apart from that of
the trial judge,” is compelling proof that the latter failed
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to represent the impersonal authority of law. Plainly,
the Court of Appeals thought that in the trial court’s dis-
position of the misconduct of the petitioner there was an
infusion of personal animosity. And indeed that court
found that such was the fact on a full consideration of the
record in the Peckham case and for that reason reversed
Peckham’s conviction. That court spoke of “the exces-
sive injection of the trial judge into the examination of
witnesses, his numerous comments to defense counsel,
indicating at times hostility, though under provocation,”
which it concluded ‘“‘demonstrated a bias and lack of
impartiality.” Peckham v. United States, supra, 93 U. S.
App. D. C., at 145, 210 F. 2d, at 702.

It bears repeating that the whole record amply supports
this characterization of the trial judge by the Court of
Appeals.” And his feeling toward the lawyer on whom

2For our purposes it will be sufficient to quote two specific
instances:

“The Court: Motion denied. Proceed.

“Mr. Offutt: I object to Your Homnor yelling at me and raising
your voice like that.

“The Court: Just a moment. If you say another word I will have
the Marshal stick a gag in your mouth.,” (R. 215.)

“The Court: Don’t argue with the Court.

“Mr. Offutt: I am not arguing with the Court, Your Honor.

“The Court: Don't answer back to the Court, either.

“Mr. Offutt: Oh, I thought Your Honor—I am merely trying to
present my point.

“The Court: Proceed with the next question.

“Mr. Offutt: Thank you, Your Honor.

“Your Honor, I object to your raising your voice like that and
shouting at me, and I urge Your Honor not to do it.

“The Court: Well, you are misbehaving, Mr. Offutt.

“Mr. Offutt: And I have a right—

“The Court: And it is my function to hold the reins tight and
preserve order and decorum in the courtroom.

“Mr. Offutt: But not to yell at me, Your Honor.

“And I submit I am entitled, and my duty is to make objections
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he had to pass sentence is revealed by his statement to
the jury in discharging them.?

The question with which we are concerned is not the
reprehensibility of petitioner’s conduct and the conse-
quences which he should suffer. Our concern is with the
fair administration of justice. The record discloses not
a rare flare-up, not a show of evanescent irritation—a
modicum of quick temper that must be allowed even
judges. The record is persuasive that instead of repre-
senting the impersonal authority of law, the trial judge
permitted himself to become personally embroiled with
the petitioner, There was an intermittently continuous
wrangle on an unedifying level between the two. For
one reason or another the judge failed to impose his moral
authority upon the proceedings. His behavior precluded
that atmosphere of austerity which should especially
dominate a criminal trial and which is indispensable for
an appropriate sense of responsibility on the part of court,
counsel and jury. Such an atmosphere will also make
for dispatch insofar as is consonant with a fair trial. The
manner in which this trial was conducted doubtless con-
tributed to the wastefulness of 14 trial days for a case of
such limited scope as was the Peckham prosecution.

We conclude that application of the rule pronounced
in Cooke v. United States is called for. The fact that
the Court of Appeals here reduced the sentence im-

and to state for the record, and I am putting my objections on the
record.

“The Court: You have forfeited your right to be treated with
the courtesy that this Court extends to all members of the Bar.”
(R. 250.)

3T also realize that you had a difficult and a disagreeable task in
this case. You have been compelled to sit through a disgraceful and
disreputable performance on the part of a lawyer who is unworthy
of being a member of the profession; and I, as a member of the legal
profession, blush that we should have such a specimen in our midst.”
(R. 260.)
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posed by the trial judge does not take this situation out
of the moral and judicial considerations expounded on
behalf of the Court by Mr. Chief Justice Taft. To sanc-
tion such a course of procedure would give it encourage-
ment. In the language of the Cooke case, with one
appropriate change, “We think, therefore, that when this
case again reaches the District Court to which it must be
remanded, the judge who imposed the sentence herein
should invite the Chief Judge of the District Court to
assign another judge to sit in the second hearing of the
charge against the petitioner.” See 267 U. S., at 539.

Reversed.

MR. Justice Brack and Mrg. Justick DouGLras join in
the opinion of the Court and concur in the reversal and
remand of the case for hearing before another judge.
They would go further, however, and direct that peti-
tioner be accorded a jury trial, for reasons set out in their
dissents in Sacher v. United States, 343 U. S. 1, 14-23,
and Isserman v. Ethics Commattee, 345 U. S. 927.

Mgr. Justice REEp and MRg. Justice BurTon dissent.
They would affirm the judgment of the Court of Appeals
on the basis of its opinion.

MEk. Justice MINTON, dissenting.

This case goes back to the District Court for hear-
ing by another judge on charges as to which, on the
record, this Court admits petitioner is guilty. It is only
a question of how much punishment he shall receive.
Two days, under all the circumstances, did not seem too
much to the Court of Appeals that reviewed the conduct
of judge and counsel, nor does it to me. I would not,
after Sacher, apply the Cooke case to the circumstances
of this proceeding. The writ of certiorari should be
dismissed as improvidently granted.
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McALLISTER ». UNITED STATES.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT.

No. 23. Argued October 19, 1954 —Decided November 8, 1954.

1. In reviewing a judgment of a Federal District Court, sitting with-
out a jury in admiralty, an appellate court exercises no greater
scope of review than it exercises under Rule 52 (a) of the F ederal
Rules of Civil Procedure. A reviewing court may not set aside
the judgment below unless it is “clearly erroneous.” Pp. 20-21.

2. On the record in this case under the Suits in Admiralty Act, the
evidence was sufficient to sustain the finding of the District Court
that petitioner contracted polio as a result of the negligence of the
master of his ship in taking aboard, transporting and exposing the
crew to contacts with, Chinese soldiers, truck drivers and mechanics
from Shanghai, where the master knew polio to be prevalent; and
the District Court’s judgment for petitioner was not “clearly
erroneous.” Pp. 21-23.

207 F. 2d 952, reversed.

Jacob Rassner argued the cause for petitioner. With
him on the brief was Samuel Goldstein.

Ralph 8. Spritzer argued the cause for the United
States. With him on the brief were Solicitor General
Sobeloff, Assistant Attorney General Burger, Samuel D.
Slade and Morton Hollander.

MRr. JusticE MinTON delivered the opinion of the
Court.

The petitioner brought suit against the United States
under the Suits in Admiralty Act, 46 U. S. C. § 741 et
seq., to recover damages for negligence in creating condi-
tions aboard ship whereby he contracted polio and for
negligence in the treatment thereof. The District Court,
sitting without a jury, made findings of fact and stated
its conclusions of law thereon (Admiralty Rules, No.
461%) in which it found the respondent not guilty of neg-
ligence in the treatment of the petitioner after he became
ill, but found it guilty of negligence in permitting condi-




20 OCTOBER TERM, 1954.
Opinion of the Court. 348 U. S.

tions to exist on board ship which were conducive to the
transmission of polio whereby the petitioner was unduly
exposed and thereby contracted the disease. Judgment
for damages was entered against respondent, and on
appeal the Court of Appeals reversed on the ground that
no proximate cause was shown between the negligence
and the contraction of polio. 207 F. 2d 952. We granted
certiorari. 347 U. S. 932.

The first question presented is whether the Court of
Appeals in reviewing the District Court’s findings applied
proper standards. In reviewing a judgment of a trial
court, sitting without a jury in admiralty, the Court of
Appeals may not set aside the judgment below unless it
is clearly erroneous. No greater scope of review is exer-
cised by the appellate tribunals in admiralty cases than
they exercise under Rule 52 (a) of the Federal Rules of
Civil Procedure. Boston Ins. Co. v. Dehydrating Process
Co.,204 F. 2d 441, 444 (C. A. 1st Cir.); C. J. Dick Towing
Co.v. The Leo, 202 F. 2d 850, 854 (C. A. 5th Cir.); Union
Carbide & Carbon Corp. v. United States, 200 F. 2d 908,
910 (C. A. 2d Cir.); Koehler v. United States, 187 F. 2d
933, 936 (C. A. 7th Cir.); Walter G. Hougland, Inc. v.
Muscovalley, 184 F. 2d 530, 531 (C. A. 6th Cir.), cert.
denied, 340 U. S. 935; Petterson Lighterage & Towing
Corp.v. New York Central R. Co., 126 F. 2d 992, 994-995
(C. A. 2d Cir.). A finding is clearly erroneous when “al-
though there is evidence to support it, the reviewing court
on the entire evidence is left with the definite and firm
conviction that a mistake has been committed,” United
States v. Oregon Medical Society, 343 U. S. 326, 339;
United States v. United States Gypsum Co., 333 U. S. 364,
395. We do not find that the Court of Appeals departed
from this standard, although we do disagree with the
result reached under the application of the standard. In
relation to the District Court’s findings we stand in review
in the same position as the Court of Appeals. The ques-
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tion, therefore, is whether the findings of the District
Court are clearly erroneous.

The petitioner was second assistant engineer on board
the S. S. Edward B. Haines which was in Chinese waters
from September 13, 1945, to December 3, 1945. During
this time the master of the ship was informed that polio
and other contagious diseases were prevalent in Shanghai,
and a bulletin was posted on ship warning the crew
thereof and directing them while ashore to exercise care
in eating and drinking and to avoid association with the
inhabitants ashore. So concerned was the master about
this condition that he mustered the members of the crew
on several occasions and warned them to the same effect.
The District Court found that the petitioner obeyed these
warnings, and there was no evidence in the record to the
contrary. While the ship was in port at Shanghai,
November 11, 1945, the record does not show that the
petitioner went ashore. The last time he was ashore was
November 1. On November 11, a number of Chinese
stevedores came aboard to do some work, and there were
also taken aboard at that time forty or fifty Chinese
soldiers and fifty truck drivers and mechanics to be trans-
ported to Tsingtao. These soldiers, truck drivers and
mechanics, fresh from Shanghali, the area infested by polio,
were permitted wide use of the ship, including toilet
facilities and the only drinking fountain, which was lo-
cated on deck. To supplement the toilet facilities an
open wooden trough was laid along the deck and dis-
charged over the side of the ship. A hose was provided
for flushing the trough, and on several occasions the peti-
tioner had to go on deck to turn the water on to flush it.
There was expert testimony by doctors that polio derives
from a virus usually spread by people who are carriers of
the disease to healthy persons who are susceptible. The
virus is carried by human beings who have the organism in
their intestinal tract or in their nose and throat. It enters
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the respiratory or the intestinal tract of the susceptible
person and is carried to the central nervous system where
the disease produces injury.

The petitioner first reported his symptoms on Novem-
ber 24, 1945. The usual period of incubation for the
virus causing polio is believed to be about two weeks, with
a maximum of two and one-half weeks. There was expert
testimony that the producing cause of polio in the peti-
tioner was contact with the Chinese stevedores, soldiers,
truck drivers and mechanics who came aboard the ship.
According to the expert testimony, polio usually does not
occur unless there have been previous cases of the disease
or contact with persons who have it. The petitioner had
an uneventful trip of months before reaching the Orient
with individuals who had no polio; then suddenly he is
thrown in contact with Chinese from the Shanghai area
where polio is prevalent, and thereafter, within the
normal period of incubation, he comes down with the
disease.

On evidence showing these facts, including the opinion
of the experts, we think there was substantial evidence
from which the District Court could and did find that
respondent was negligent in permitting these Chinese,
from the infested area of Shanghai, to have the run of the
ship and use of its facilities, and in furnishing the crude
and exposed latrine provided on the deck of the ship, by
reason whereof the petitioner contracted polio.

Of course no one can say with certainty that the
Chinese were the carriers of the polio virus and that they
communicated it to the petitioner. But upon balance of
the probabilities it seems a reasonable inference for the
District Court to make from the facts proved, supported
as they were by the best judgment medical experts have
upon the subject today, that petitioner was contaminated
by the Chinese who came aboard the ship November 11,
1945, at Shanghai. Certainly we cannot say on review




McALLISTER v. UNITED STATES. 23
19 Opinion of FRANKFURTER, J.

that a judgment based upon such evidence is clearly
erroneous. Muyersv. Reading Co., 331 U. S. 477, 485-486;
Tennant v. Peoria & P. U. R. Co., 321 U. S. 29. We
think it was an allowable judgment of the District Court,
and the judgment of the Court of Appeals is

Reversed.

Me. Justice REED would affirm on the grounds stated
by the Court of Appeals.

MR. JusTicE FRANKFURTER.

The petition on the basis of which a writ of certiorari
was sought in this case presented two questions of law
claimed to have general importance. The course of the
argument at the bar left no doubt that these were not
the questions which were involved in the decision of the
Court of Appeals under review. Neither is the question
which this Court is now deciding. Both counsel and this
Court have viewed the case as no more than an ordinary
action for negligence, giving rise, as is frequently the case,
to conflict in evaluation of the evidence. In short, the
Court of Appeals read the evidence one way and this
Court another. If there is any class of cases which
plainly falls outside the professed considerations by which
this Court exercises its discretionary jurisdiction, it is
cases involving only interpretation of facts bearing on the
issue of causation or negligence. The standards of judg-
ment in this type of litigation are well settled. The sig-
nificance of facts becomes the bone of contention. And
the facts stir differences that derive from the very elusive-
ness of the meaning of the myriad unique sets of circum-
stances in negligence cases. One'’s deep sympathy is of
course aroused by a victim of the hazards of negligence
litigation in situations like the one before us. But the
remedy for an obsolete and uncivilized system of compen-
sation for loss of life or limb of crews on ships and trains is
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not intermittent disregard of the considerations which led
Congress to entrust this Court with the discretion of
certiorari jurisdiction. The remedy is an adequate and
effective system of workmen’s compensation.

The present case is one of those instances when a full
appreciation before the writ was granted of what the
argument developed should have led to a denial of the
writ. If this Court is to entertain a negligence case solely
because we stand in review in the same position as the
Court of Appeals with relation to the District Court and
disagree with the result which the Court of Appeals
reached in the application of the right standards, the
opportunity that is afforded in this case for a review of
the Court of Appeals is an opportunity that should gen-
erally be afforded when the Court of Appeals reverses a
District Court. (Incidentally, this Court is not review-
ing the District Court. It reviews the Court of Appeals’
review of the District Court.*)

Again and again and again has it been authoritatively
announced that controversies such as this are not for this
Court. Nor does it follow that because the case in fact
was brought here and has been argued, the merits should
be decided. The short answer is that to entertain this
kind of a case inevitably will encourage petitions for cer-
tiorari in other like cases tendering an issue of more
general importance which close examination proves want-
ing. Thus will again begin demands on the Court which
it wisely cannot discharge and for which legislative relief
had to come, or a feeling of discrimination will be en-
gendered in taking some cases that ought not to be taken
and rejecting others.

*See Labor Board v. Pittsburgh S. S. Co., 340 U. S. 498, 503:
“This is not the place to review a conflict of evidence nor to reverse
a Court of Appeals because were we in its place we would find the
record tilting one way rather than the other, though fair-minded
judges could find it tilting either way.”
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These controlling considerations were thus put by Mr.
Chief Justice Taft on behalf of the entire Court:

“If it be suggested that as much effort and time as
we have given to the consideration of the alleged
conflict would have enabled us to dispose of the case
before us on the merits, the answer is that it is very
important that we be consistent in not granting the
writ of certiorari except in cases involving principles
the settlement of which is of importance to the public
as distinguished from that of the parties, and in cases
where there is a real and embarrassing conflict of
opinion and authority between the circuit courts of
appeal. The present case certainly comes under
neither head.” Layne & Bowler Corp. v. Western
Well Works, Inc., 261 U. S. 387, 393.

With due regard to the Court’s jurisdiction on writ of
certiorari (Revised Rules of the Supreme Court, No. 19)
and to the effective adjudication of those cases, inevitably
abundant, for which the Court sits, the Court has again
and again dismissed the writ as improvidently granted
after a preliminary and necessarily tentative considera-
tion of the petition. United States v. Rimer, 220 U. S.
547; Furness, Withy & Co. v. Yang-Tsze Ins. Assn., 242
U. S. 430; Tyrrell v. District of Columbia, 243 U. S. 1;
Layne & Bowler Corp. v. Western Well Works, Inc., 261
U. S. 387; Southern Power Co. v. North Carolina Pub.
Serv. Co., 263 U. S. 508; Keller v. Adams-Campbell
Co., 264 U. S. 314; Wisconsin Electric Co. v. Dumore Co.,
282 U. S. 813; Sanchez v. Borras, 283 U. S. 798 ; Franklin-
American Trust Co. v. St. Louis Union Trust Co., 286
U. S. 533; Moor v. Texas & N. O. R. Co., 297 U. S.
101; Texas & New Orleans R. Co. v. Neill, 302 U. S. 645;
Goodman v. United States, 305 U. S. 578 ; Goins v. United
States, 306 U. S. 622; McCullough v. Kammerer Corp.,
323 U. S. 327; McCarthy v. Bruner, 323 U. S. 673.
I would dismiss the writ as improvidently granted.

318107 O - 55 - 8
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BERMAN Ekr AL, EXECUTORS, v. PARKER ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR
THE DISTRICT OF COLUMBIA.

No. 22. Argued October 19, 1954 —Decided November 22, 1954.

The District of Columbia Redevelopment Act of 1945 is constitu-
tional, as applied to the taking of appellants’ building and land
(used solely for commercial purposes) under the power of eminent
domain, pursuant to a comprehensive plan prepared by an admin-
istrative agency for the redevelopment of a large area of the District
of Columbia so as to eliminate and prevent slum and substandard
housing conditions—even though such property may later be sold
or leased to other private interests subject to conditions designed
to accomplish these purposes. Pp. 28-36.

(a) The power of Congress over the District of Columbia in-
cludes all the legislative powers which a state may exercise over
its affairs. Pp. 31-32.

(b) Subject to specific constitutional limitations, the legislature,
not the judiciary, is the main guardian of the public needs to be
served by social legislation enacted in the exercise of the police
power; and this principle admits of no exception merely because
the power of eminent domain is involved. P. 32.

(¢) This Court does not sit to determine whether or not a
particular housing project is desirable. P. 33.

(d) If Congress decides that the Nation’s Capital shall be beauti-
ful as well as sanitary, there is nothing in the Fifth Amendment
that stands in the way. P. 33.

(e) Once the object is within the authority of Congress, the
right to realize it through the exercise of eminent domain is clear.
12, &5

(f) Once the public purpose has been established, the means
of executing the project are for Congress and Congress alone to
determine. P. 33.

(z) This Court cannot say that public ownership is the sole
method of promoting the public purposes of a community redevel-
opment project; and it is not beyond the power of Congress to
utilize an agency of private enterprise for this purpose or to
authorize the taking of private property and its resale or lease to
the same or other private parties as part of such a project. P. 34.
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(h) It is not beyond the power of Congress or its authorized
agencies to attack the problem of the blighted parts of the com-
munity on an area rather than on a structure-by-structure basis.
Redevelopment of an entire area under a balanced integrated plan
so as to include not only new homes but also schools, churches,
parks, streets, and shopping centers is plainly relevant to the
maintenance of the desired housing standards and therefore within
congressional power. Pp. 34-35.

(i) The standards contained in the Act are sufficiently definite
to sustain the delegation of authority to administrative agencies
to execute the plan to eliminate not only slums but also the
blighted areas that tend to produce slums. P. 35.

(j) Once the public purpose is established, the amount and char-
acter of the land to be taken for the project and the need for a
particular tract to complete the integrated plan rests in the
discretion of the legislature. Pp. 35-36.

(k) If the Redevelopment Agency considers it necessary in car-
rying out a redevelopment project to take full title to the land, as
distinguished from the objectionable buildings located thereon, it
may do so. P. 36.

(1) The rights of these property owners are satisfied when they
receive the just compensation which the Fifth Amendment exacts
as the price of the taking. P. 36.

117 F. Supp. 705, modified and affirmed.

James C. Toomey and Joseph H. Schneider argued the
cause for appellants. With them on the brief was Albert
Ginsberg.

Solicitor General Sobeloff argued the cause for appel-
lees. Assistant Attorney General Morton, Oscar H.
Davis, Roger P. Marquis, George F. Riseling and William
S. Cheatham were with him on a brief for the District
of Columbia Redevelopment Land Agency and the
National Capital Planning Commission, appellees.

Vernon E. West, Chester H. Gray, Milton D. Korman,
Harry L. Walker and J. Hampton Baumgartner, Jr. filed
a brief for Renah F. Camalier and Louis W. Prentiss,
Commissioners of the District of Columbia, appellees.
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Mg. JusticE DoucrLas delivered the opinion of the
Court.

This is an appeal (28 U. S. C. § 1253) from the judg-
ment of a three-judge District Court which dismissed a
complaint seeking to enjoin the condemnation of appel-
lants’ property under the District of Columbia Rede-
velopment Act of 1945, 60 Stat. 790, D. C. Code, 1951,
§§ 5-701-5-719. The challenge was to the constitution-
ality of the Act, particularly as applied to the taking of
appellants’ property. The District Court sustained the
constitutionality of the Act. 117 F. Supp. 705.

By § 2 of the Act, Congress made a “legislative deter-
mination” that “owing to technological and sociological
changes, obsolete lay-out, and other factors, conditions
existing in the District of Columbia with respect to sub-
standard housing and blighted areas, including the use of
buildings in alleys as dwellings for human habitation, are
injurious to the public health, safety, morals, and wel-
fare; and it is hereby declared to be the policy of the
United States to protect and promote the welfare of the
inhabitants of the seat of the Government by eliminating
all such injurious conditions by employing all means
necessary and appropriate for the purpose.” *

Section 2 goes on to declare that acquisition of property
is necessary to eliminate these housing conditions.

*The Act does not define either “slums” or “blighted areas.”
Section 3 (r), however, states:
“‘Substandard housing conditions’ means the conditions obtaining
in connection with the existence of any dwelling, or dwellings, or
housing accommodations for human beings, which because of lack
of sanitary facilities, ventilation, or light, or because of dilapidation,
overcrowding, faulty interior arrangement, or any combination of
these factors, is in the opinion of the Commissioners detrimental to
the safety, health, morals, or welfare of the inhabitants of the District
of Columbia.”
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Congress further finds in § 2 that these ends cannot
be attained “by the ordinary operations of private enter-
prise alone without public participation”; that “the sound
replanning and redevelopment of an obsolescent or ob-
solescing portion” of the District “cannot be accomplished
unless it be done in the light of comprehensive and coor-
dinated planning of the whole of the territory of the
District of Columbia and its environs”; and that “the
acquisition and the assembly of real property and the
leasing or sale thereof for redevelopment pursuant to a
project area redevelopment plan . . . is hereby declared
to be a public use.”

Section 4 creates the District of Columbia Redevelop-
ment Land Agency (hereinafter called the Agency),
composed of five members, which is granted power by
§ 5 (a) to acquire and assemble, by eminent domain and
otherwise, real property for “the redevelopment of
blighted territory in the District of Columbia and the
prevention, reduction, or elimination of blighting factors
or causes of blight.”

Section 6 (a) of the Act directs the National Capital
Planning Commission (hereinafter called the Planning
Commission) to make and develop “a comprehensive or
general plan” of the District, including “a land-use plan”
which designates land for use for “housing, business,
industry, recreation, education, public buildings, public
reservations, and other general categories of public and
private uses of the land.” Section 6 (b) authorizes the
Planning Commission to adopt redevelopment plans for
specific project areas. These plans are subject to the
approval of the District Commissioners after a public
hearing; and they prescribe the various public and private
land uses for the respective areas, the “standards of popu-
lation density and building intensity,” and “the amount
or character or class of any low-rent housing.” §6 (b).
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Once the Planning Commission adopts a plan and that
plan is approved by the Commissioners, the Planning
Commission certifies it to the Agency. §6 (d). At that
point, the Agency is authorized to acquire and assemble
the real property in the area. Id.

After the real estate has been assembled, the Agency
is authorized to transfer to public agencies the land to be
devoted to such public purposes as streets, utilities, recre-
ational facilities, and schools, § 7 (a), and to lease or sell
the remainder as an entirety or in parts to a redevelop-
ment company, individual, or partnership. §7 (b), (f).
The leases or sales must provide that the lessees or pur-
chasers will carry out the redevelopment plan and that
“no use shall be made of any land or real property in-
cluded in the lease or sale nor any building or structure
erected thereon” which does not conform to the plan,
§§ 7 (d), 11. Preference is to be given to private enter-
prise over public agencies in executing the redevelopment
plan. §7 (g).

The first project undertaken under the Act relates to
Project Area B in Southwest Washington, D. C. In 1950
the Planning Commission prepared and published a com-
prehensive plan for the District. Surveys revealed that
in Area B, 64.3% of the dwellings were beyond repair,
18.4% needed major repairs, only 17.3% were satisfactory;
57.8% of the dwellings had outside toilets, 60.3% had no
baths, 29.3% lacked electricity, 82.2% had no wash basins
or laundry tubs, 83.8% lacked central heating. In the
judgment of the District’s Director of Health it was neces-
sary to redevelop Area B in the interests of public health.
The population of Area B amounted to 5,012 persons, of
whom 97.5% were Negroes.

The plan for Area B specifies the boundaries and allo-
cates the use of the land for various purposes. It makes
detailed provisions for types of dwelling units and pro-
vides that at least one-third of them are to be low-rent
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housing with a maximum rental of $17 per room per
month.

After a public hearing, the Commissioners approved
the plan and the Planning Commission certified it to
the Agency for execution. The Agency undertook the
preliminary steps for redevelopment of the area when
this suit was brought.

Appellants own property in Area B at 712 Fourth
Street, S. W. It is not used as a dwelling or place of
habitation. A department store is located on it. Appel-
lants object to the appropriation of this property for the
purposes of the project. They claim that their property
may not be taken constitutionally for this project. It is
commercial, not residential property; it is not slum hous-
ing; it will be put into the project under the management
of a private, not a public, agency and redeveloped for
private, not public, use. That is the argument; and the
contention is that appellants’ private property is being
taken contrary to two mandates of the Fifth Amend-
ment—(1) “No person shall . . . be deprived of . . .
property, without due process of law”’; (2) “nor shall pri-
vate property be taken for public use, without just com-
pensation.” To take for the purpose of ridding the area
of slums is one thing; it is quite another, the argument
goes, to take a man’s property merely to develop a better
balanced, more attractive community. The District
Court, while agreeing in general with that argument,
saved the Act by construing it to mean that the Agency
could condemn property only for the reasonable neces-
sities of slum clearance and prevention, its conecept of
“slum” being the existence of conditions “injurious to
the public health, safety, morals and welfare.” 117 F.
Supp. 705, 724-725.

The power of Congress over the District of Columbia
includes all the legislative powers which a state may exer-
cise over its affairs. See District of Columbia v. Thomp-
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son Co., 346 U. S.100, 108. We deal, in other words, with
what traditionally has been known as the police power.
An attempt to define its reach or trace its outer limits
is fruitless, for each case must turn on its own facts.
The definition is essentially the product of legislative
determinations addressed to the purposes of government,
purposes neither abstractly nor historically capable of
complete definition. Subject to specific constitutional
limitations, when the legislature has spoken, the publie
interest has been declared in terms well-nigh conclusive.
In such cases the legislature, not the judiciary, is the
main guardian of the public needs to be served by social
legislation, whether it be Congress legislating concern-
ing the District of Columbia (see Block v. Hirsh, 256
U. S. 135) or the States legislating concerning local
affairs. See Olsen v. Nebraska, 313 U. S. 236; Lincoln
Union v. Northwestern Co., 335 U. S. 525; California
State Association v. Maloney, 341 U. 8. 105. This prin-
ciple admits of no exception merely because the power
of eminent domain is involved. The role of the judiciary
in determining whether that power is being exercised for
a public purpose is an extremely narrow one. See Old
Dominion Co. v. United States, 269 U. S. 55, 66; United
States ex rel. T. V. A. v. Welch, 327 U. S. 546, 552.
Public safety, public health, morality, peace and quiet,
law and order—these are some of the more conspicuous
examples of the traditional application of the police power
to municipal affairs. Yet they merely illustrate the scope
of the power and do not delimit it. See Noble State Bank
v. Haskell, 219 U. S. 104, 111. Miserable and disrepu-
table housing conditions may do more than spread
disease and crime and immorality. They may also suf-
focate the spirit by reducing the people who live there
to the status of cattle. They may indeed make living an
almost insufferable burden. They may also be an ugly
sore, a blight on the community which robs it of charm,
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which makes it a place from which men turn. The misery
of housing may despoil a community as an open sewer
may ruin a river.

We do not sit to determine whether a particular hous-
ing project is or is not desirable. The concept of the
public welfare is broad and inclusive. See Day-Brite
Lighting, Inc. v. Missouri, 342 U. S. 421, 424. The
values it represents are spiritual as well as physical, aes-
thetic as well as monetary. It is within the power of the
legislature to determine that the community should be
beautiful as well as healthy, spacious as well as clean,
well-balanced as well as carefully patrolled. In the pres-
ent case, the Congress and its authorized agencies have
made determinations that take into account a wide
variety of values. It is not for us to reappraise them.
If those who govern the District of Columbia decide that
the Nation’s Capital should be beautiful as well as sani-
tary, there is nothing in the Fifth Amendment that
stands in the way.

Once the object is within the authority of Congress,
the right to realize it through the exercise of eminent
domain is clear. For the power of eminent domain is
merely the means to the end. See Luxton v. North River
Bridge Co., 153 U. S. 525, 529-530; United States v. Get-
tysburg Electric R. Co., 160 U. S. 668, 679. Once the
object is within the authority of Congress, the means by
which it will be attained is also for Congress to deter-
mine. Here one of the means chosen is the use of private
enterprise for redevelopment of the area. Appellants
argue that this makes the project a taking from one busi-
nessman for the benefit of another businessman. But the
means of executing the project are for Congress and Con-
gress alone to determine, once the public purpose has been
established. See Luxton v. North River Bridge Co.,
supra; cf. Highland v. Russell Car Co., 279 U. S. 253.
The public end may be as well or better served through an




34 OCTOBER TERM, 1954.
Opinion of the Court. 348 U. S.

agency of private enterprise than through a department of
government—or so the Congress might conclude. We
cannot say that public ownership is the sole method of
promoting the public purposes of community redevelop-
ment projects. What we have said also disposes of
any contention concerning the fact that certain property
owners in the area may be permitted to repurchase
their properties for redevelopment in harmony with the
over-all plan. That, too, is a legitimate means which
Congress and its agencies may adopt, if they choose.

In the present case, Congress and its authorized
agencies attack the problem of the blighted parts of the
community on an area rather than on a structure-by-
structure basis. That, too, is opposed by appellants.
They maintain that since their building does not imperil
health or safety nor contribute to the making of a slum or
a blighted area, it cannot be swept into a redevelopment
plan by the mere dictum of the Planning Commission or
the Commissioners. The particular uses to be made of
the land in the project were determined with regard to
the needs of the particular community. The experts
concluded that if the community were to be healthy, if
it were not to revert again to a blighted or slum area, as
though possessed of a congenital disease, the area must
be planned as a whole. It was not enough, they believed,
to remove existing buildings that were insanitary or un-
sightly. It was important to redesign the whole area so
as to eliminate the conditions that cause slums—the over-
crowding of dwellings, the lack of parks, the lack of ade-
quate streets and alleys, the absence of recreational areas,
the lack of light and air, the presence of outmoded street
patterns. It was believed that the piecemeal approach,
the removal of individual structures that were offensive,
would be only a palliative. The entire area needed
redesigning so that a balanced, integrated plan could be
developed for the region, including not only new homes
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but also schools, churches, parks, streets, and shopping
centers. In this way it was hoped that the cycle of decay
of the area could be controlled and the birth of future
slums prevented. Cf. Gohld Realty Co. v. Hartford, 141
Conn. 135, 141-144, 104 A. 2d 365, 368-370; Hunter v.
Redevelopment Authority, 195 Va. 326, 338-339, 78 S. E.
2d 893, 900-901. Such diversification in future use is
plainly relevant to the maintenance of the desired hous-
ing standards and therefore within congressional power.

The District Court below suggested that, if such a
broad scope were intended for the statute, the standards
contained in the Act would not be sufficiently definite to
sustain the delegation of authority. 117 F. Supp. 705,
721. We do not agree. We think the standards pre-
scribed were adequate for executing the plan to eliminate
not only slums as narrowly defined by the District Court
but also the blighted areas that tend to produce slums.
Property may of course be taken for this redevelopment
which, standing by itself, is innocuous and unoffending.
But we have said enough to indicate that it is the need
of the area as a whole which Congress and its agencies
are evaluating. If owner after owner were permitted to
resist these redevelopment programs on the ground that
his particular property was not being used against the
public interest, integrated plans for redevelopment would
suffer greatly. The argument pressed on us is, indeed, a
plea to substitute the landowner’s standard of the public
need for the standard prescribed by Congress. But as
we have already stated, community redevelopment pro-
grams need not, by force of the Constitution, be on a
piecemeal basis—lot by lot, building by building,.

It is not for the courts to oversee the choice of the
boundary line nor to sit in review on the size of a par-
ticular project area. Once the question of the public
purpose has been decided, the amount and character of
land to be taken for the project and the need for a par-
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ticular tract to complete the integrated plan rests in the
discretion of the legislative branch. See Shoemaker v.
United States, 147 U. S. 282, 298; United States ex rel.
T.V.A.v. Welch, supra, 554; United States v. Carmack,
329 U. S. 230, 247.

The District Court indicated grave doubts concerning
the Agency’s right to take full title to the land as dis-
tinguished from the objectionable buildings located on it.
117 F. Supp. 705, 715-719. We do not share those
doubts. If the Agency considers it necessary in carrying
out the redevelopment project to take full title to the real
property involved, it may do so. It is not for the courts
to determine whether it is necessary for successful
consummation of the project that unsafe, unsightly, or
insanitary buildings alone be taken or whether title to
the land be included, any more than it is the function of
the courts to sort and choose among the various parcels
selected for condemnation.

The rights of these property owners are satisfied when
they receive that just compensation which the Fifth
Amendment exacts as the price of the taking.

The judgment of the District Court, as modified by this
opinion, is

Affirmed.
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NATIONAL UNION OF MARINE COOKS AND
STEWARDS v. ARNOLD ET AL.

CERTIORARI TO THE SUPREME COURT OF WASHINGTON.
No. 19. Argued October 15, 1954.—Decided November 22, 1954.

The dismissal of an appeal from a money judgment by a state appel-
late court as a reasonable measure for safeguarding the collectibility
of that judgment does not violate the Due Process Clause or the
Equal Protection Clause of the Fourteenth Amendment; and, upon
the facts in this case, the state appellate court’s dismissal of peti-
tioner’s appeal was such a reasonable measure. Pp. 38-45.

1. No violation of the Equal Protection Clause has been shown
in this case, because there has been no showing that anyone com-
parably situated has been treated differently from petitioner. P.41.

2. Dismissal of the appeal in this case did not violate the Due
Process Clause of the Fourteenth Amendment. Pp. 41-45.

(a) Howvey v. Elliott, 167 U. S. 409, distinguished. Pp. 41-42.

(b) While a statutory review is important and must be exer-
cised without discrimination, such a review is not a requirement of
due process. P.43.

(¢) Where the effectiveness of a money judgment is jeopard-
ized by the judgment debtor, he has no constitutional right to an
appeal extending that frustration. Pp. 43-44.

3. Dismissal of petitioner’s appeal is not regarded as a penalty
imposed as a punishment for criminal contempt. It was a reason-
able method of sustaining the effectiveness of the state’s judicial
process as against the rights of a judgment debtor who appealed
without filing a supersedeas bond and refused to comply with
reasonable orders designed to safeguard the value of the judgment
pending a decision on his appeal. Pp.44-45.

Judgment affirmed.

Norman Leonard argued the cause and filed a brief for
petitioner.

John Geisness argued the cause for respondents. With
him on the brief was Samuel B. Bassett.
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Mg. Justice Burron delivered the opinion of the
Court.

The question before us is whether a state appellate
court violates either the Due Process or the Equal Pro-
tection Clause of the Fourteenth Amendment to the Con-
stitution of the United States when it dismisses an appeal
from a money judgment as a reasonable measure for safe-
guarding the collectibility of that judgment. For the
reasons hereafter stated, we hold that it does not and that
the dismissal of the appeal in the instant case was such a
reasonable measure.

This litigation resulted from a “blacklisting” letter
written by Harris as an agent of petitioner, National
Union of Marine Cooks and Stewards, in 1949, to persons
able to affect the employment of the 95 respondents whose
occupation was that of stewards in the Alaska trade.’

It took the following course:

1949—In the Superior Court of the State of Washington
for King County, respondents’ libel action against
petitioner and Harris, seeking $20,000 damages for
each respondent, was dismissed on demurrer.

June 9, 1950—On appeal to the Supreme Court of Wash-
ington, the letter was held libelous per se, the judg-

11t stated:

“Enclosed is a list of former members of the National Union of
Marine Cooks and Stewards, who deserted this union during the
1948 maritime strike and attempted to organize a dual organization
under the leadership of the Sailors Union of the Pacific for the pur-
pose of breaking our strike and destroying our union.

“While these renegades have been completely discredited and de-
feated, they may attempt to obtain employment in other sections of
the industry, particularly when the fishing season opens.

“This information is only for your guidance and formulation to
your membership as to the constructive ways and means of carrying
on a progressive labor organization.” Arnold v. National Union,
36 Wash. 2d 557, 559, 219 P. 2d 121, 122.
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ment was reversed and the cause remanded for trial.
36 Wash. 2d 557, 219 P. 2d 121.

September 4, 1951—In the Superior Court, a total judg-
ment of $475,000 was rendered against petitioner and
Harris, awarding $5,000 to each respondent.

September 5, 1951—1In the Superior Court, petitioner and
Harris filed notices of appeal to the Supreme Court
but offered no supersedeas bond and obtained no stay
of proceedings.?

October 19, 1951—In the Superior Court, in the same
case, respondents began a supplemental proceeding
to discover petitioner’s available assets.

February 15, 1952—In the Superior Court supplemental
proceeding, the evidence disclosed no substantial
assets of petitioner in Washington but showed
$298,000 of United States bonds to be in its posses-
sion in California. The court ordered petitioner to
deliver these bonds to the court’s receiver, for safe-
keeping, pending disposition of petitioner’s appeal.

April 4, 1952—1In the Superior Court supplemental pro-
ceeding, upon petitioner’s failure to deliver the
bonds, the court adjudged it in contempt, stating
“that said contemptuous conduct . . . frustrates
the enforcement of the judgment herein . . . and
frustrates the receivership created herein by order
of this Court . . . .” 41 Wash. 2d 22, 24, 246 P. 2d
1107, 1108.

May 17, 1952—The Supreme Court struck from its calen-
dar petitioner’s appeal on the merits, pending its
review of the adjudication of contempt “unless the
said appellant Union sooner purges itself of the
contempt . . . .”

2To stay proceedings on appeal, a supersedeas bond for double
the amount of the damages and costs would have been required.
Wash. Rev. Code, 1951, § 4.88.060.
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May 26, 1953—The Supreme Court held that the “adjudi-
cation of contempt is affirmed, and the appeal pres-
ently pending in the main action shall be dismissed
unless, within fifteen days from the date of the remit-
titur herein, the appellant union purges itself of the
order of contempt, by complying with the trial court’s
order requiring delivery of the bonds to the receiver.”
42 Wash. 2d 648, 654, 257 P. 2d 629, 633.

May 27, 1953—In the Supreme Court, respondents filed
an affidavit showing that petitioner’s disbursements,
in 1952, had been $633,391.10, as opposed to its
receipts of $413,280.90, and that its total cash assets,
at the end of that year, had shrunk to $90,389.84.

June 12, 1953—In the Supreme Court, respondents re-
newed their motion to dismiss petitioner’s appeal in
the main action. They filed a supporting affidavit
stating that “All of . . . [petitioner’s] assets of sub-
stantial value are in California and two California
courts have refused to entertain suit on the Wash-
ington judgment while this appeal is pending.”

July 3, 1953—The Supreme Court ordered dismissal of
petitioner’s appeal unless petitioner purged itself of
contempt.

August 19, 1953—The Supreme Court denied petitioner a
rehearing and entered judgment dismissing its appeal
in the main action.

March 8, 1954—This Court granted certiorari because of
the significant relation of the constitutional issue to
the enforcement of state judgments. 347 U. S. 916.°

3Two confirmatory rulings had intervened:

November 16, 1953—In this Court, petitioner’s appeal from the ad-
judication of contempt in the supplemental proceeding was dis-
missed for want of a substantial federal question. 346 U. S. 881.

February 2, 1954—In the Supreme Court, Harris’ separate appeal,
raising largely the same issues on the merits as petitioner’s appeal,
was heard and the judgment against him affirmed. 44 Wash.
2d 183, 265 P. 2d 1051.
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There is no question before us as to the power of the
state courts of Washington, under its laws, (1) to order
petitioner to deliver the specified bonds to the receiver,
(2) to adjudicate petitioner in contempt for failure to do
so, or (3) to dismiss petitioner’s appeal upon failure to
purge itself of contempt by delivery of the bonds. Those
questions have been settled by the Supreme Court of
Washington. The question before us is whether the pro-
cedure which has culminated in the dismissal of peti-
tioner’s appeal violates either the Due Process or the
Equal Protection Clause of the Fourteenth Amendment.*

We have no difficulty with the Equal Protection Clause
because no showing has been made that anyone com-
parably situated has been treated differently from peti-
tioner. The significant issue is whether the action of the
State violates due process of law. To decide this, we
consider first whether, generally, the dismissal of an
appeal from a money judgment amounts to due process
of law where it constitutes a reasonable means of safe-
guarding the collectibility of that judgment. If so, we
may then consider whether the dismissal in the instant
case constituted such a means.

The constitutional objection raised by petitioner was
long ago considered in Hovey v. Elliott, 167 U. S. 409.
In that case, the Supreme Court of the District of Colum-
bia went further and attempted to deprive a defendant of
his right to answer the suit brought against him. Having
stricken defendant’s answer, the court entered judgment
against him as a punishment for his refusal to deliver to
a court-appointed receiver certain funds which were the
subject matter of the litigation. When the State of New
York later refused to honor that judgment, this Court, in

+%“ . . nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person within
its jurisdiction the equal protection of the laws.” U. S. Const.,
Amend. XIV, §1.

318107 O - 55 -9
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affirming the action of the Court of Appeals of New York,
held that the District of Columbia had deprived defendant
of his property without due process of law by denying him
his constitutional right to a day in court.’

The instant case does not go so far. Here the peti-
tioner has had its day in court. The dismissal has cut off
only a statutory right of review after a full trial by judge
and jury. In Hovey v. Elliott, supra, this distinction was
anticipated and room was left open for a later considera-
tion of cases like the one before us.’

5 The deprivation of a litigant’s right to present a defense has been
upheld, not as a punishment for contempt as prohibited in Hovey v.
Elliott, supra, but rather as a result of the litigant’s failure to produce
evidence, his violation of a rule of procedure, or other action justify-
ing a judgment of default against him. Hammond Packing Co. v.
Arkansas, 212 U. S. 322, 349-354; Peitzman v. Illmo, 141 F. 2d 956,
960-961. See also, Bennett v. Bennett, 208 U. S. 505, 514; Young &
Holland Co. v. Brande Bros., 162 F. 663; Lawson v. Black Diamond
Coal Mining Co., 44 Wash. 26, 86 P. 1120.

6« . . The difference between the want of power, on the one hand,
to refuse to one in contempt the right to defend in the principal case
on the merits, and the existence of the authority, on the other, to
refuse to accord a favor to one in contempt, is clearly illustrated by
the whole line of adjudicated cases.

“. . . In affirming the judgment of the Supreme Court of Georgia
[Allen v. Georgia, 166 U. S. 138, 140], the court called attention to
the distinction between the inherent right of defence secured by the
due process of law clause of the Constitution and the mere grace or
favor giving authority to review a judgment by way of error or
appeal.

“Whether in the exercise of its power to punish for a contempt a
court would be justified in refusing to permit one in contempt from
availing himself of a right granted by statute, where the refusal did
not involve the fundamental right of one summoned in a cause to be
heard in his defence, and where the one in contempt was an actor
invoking the right allowed by statute, is a question not involved
in this suit.” 167 U. S., at 423-424, 443, 444,
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While a statutory review is important and must be
exercised without discrimination, such a review is not a
requirement of due process. District of Columbia v.
Clawans, 300 U. S. 617, 627; Ohio v. Akron Park District,
281 U. S. 74, 80; Reetz v. Michigan, 188 U. S. 505, 508;
McKane v. Durston, 153 U. S. 684, 687—688.

While this Court has not, until now, passed upon the
constitutionality of a state court’s dismissal of an appeal
in a case like the present, it has decided somewhat com-
parable issues. Where the subject matter of litigation
has been removed or has removed itself from the juris-
diction of a state court in violation of that court’s orders,
this Court has upheld a dismissal of the offending liti-
gant’s appeal. For example, where a prisoner has
escaped from custody while his appeal is pending, this
Court has upheld a dismissal of his appeal. Cf. Eisler
v. United States, 338 U. S. 189, and 883. Similarly,
after a state prisoner’s recapture, this Court has sustained
a state court’s refusal to revive his appeal. Allen v.
Georgia, 166 U. S. 138. See also, Smith v. United States,
94 U. S. 97; Washington v. Handy, 27 Wash. 469, 67 P.
1094; People v. Genet, 59 N. Y. 80; Massachusetts v.
Andrews, 97 Mass. 543.7

The circumstances before us are, in some degree, com-
parable. The order here violated was issued in a supple-
mental proceeding to discover and safeguard property of
petitioner, without which the judgment would have little
or no value. Petitioner’s failure to deliver the specified
out-of-state property to the court’s receiver frustrated

7 For a similar rule in custody cases, see Casebolt v. Butler, 175
Ky. 381, 194 S. W. 305; Lindsay v. Lindsay, 255 Ill. 442, 99 N. E.
608; Henderson v. Henderson, 329 Mass. 257, 107 N. E. 2d 773.
In civil actions, where the presence of a defendant within the juris-
diction of a court is essential to enforcement of its decree and he
absents himself from that jurisdiction, dismissal of his appeal has
been upheld. Bronk v. Bronk, 46 Fla. 474, 35 So. 870.




OCTOBER TERM, 1954.
Opinion of the Court. 348 U. S.

the state court much as the escape of a prisoner would
frustrate it in attempting to review his conviction.
Where the effectiveness of a money judgment is jeopard-
ized by the judgment debtor, he has no constitutional
right to an appeal extending that frustration.

The dismissal here is not regarded by us as a penalty
imposed as a punishment for eriminal contempt. It isan
exercise of a state court’s inherent power to use its proc-
esses to induce compliance with a supplemental order
reasonably issued in aid of execution. Furthermore, the
appeal was not summarily dismissed. Petitioner was
allowed 15 days, after being adjudged in contempt, within
which to purge itself. The propriety of the dismissal and
its remedial nature are demonstrated by the situation in
California. Two proceedings brought there by respond-
ents to reach petitioner’s assets in California evidently
were frustrated by the insistence of the California courts
that they would not entertain any suit on the Washing-
ton judgment while an appeal from that judgment was
pending in Washington.

The supplemental proceeding indicated that the
$298,000 in bonds, to which the court directed its order,
constituted the only substantial asset from which pay-
ment of respondents’ judgment might be realized and that
this asset might be dissipated unless placed in protective
custody.

In appraising the reasonableness of the State’s order,
it is noteworthy that the court did not seek to apply the
bonds to the satisfaction of respondents’ judgment. It
merely directed petitioner to deliver them to the court’s
receiver for safekeeping. Petitioner’s appeal was not dis-
missed because of petitioner’s failure to satisfy a judg-
ment pending an appeal from it. It was dismissed
because of petitioner’s failure to comply with the court’s
order to safeguard petitioner’s assets from dissipation
pending such appeal.
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Viewing the dismissal of petitioner’s appeal in the light
of its reasonableness in sustaining the effectiveness of a
state’s judicial process, as against the rights of a judg-
ment debtor, without filing a supersedeas bond, to refuse
to comply with orders safeguarding the value of that
judgment, we find nothing that violates due process of
law.

The judgment of the Supreme Court of the State of
Washington, accordingly, is

Affirmed.

MR. JusTick Brack, with whom MR. JusTicE DoucLas
concurs, dissenting.

In Hovey v. Elliott, 167 U. S. 409, decided in 1897, this
Court held that due process of law was denied by a trial
court which had refused to permit a defendant to try his
case on the merits merely because the defendant had dis-
obeyed the court’s order to pay into the court’s registry
money which was the subject matter of the controversy.
This Court said that such a denial of all right to defend
would convert the court into an instrument of wrong
and oppression. The appeal here was dismissed by the
Washington Supreme Court on the single ground that
petitioner had disobeyed a court order to turn over
certain bonds which were not even the subject matter
of this lawsuit. I think the Hovey v. Elliott doctrine
applies with equal force to this dismissal. True this
Court has said that a state is not constitutionally re-
quired to provide a system of appellate court review.
But since Washington has done so, proceedings in its
supreme court are merely the final step in the judicial
process in trying cases and therefore cannot be conducted
so as to deny that “due process” which the Fourteenth
Amendment requires. Cole v. Arkansas, 333 U. S. 196,
201-202, and cases there cited. And Washington also
must abide by the Fourteenth Amendment’s equal pro-
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tection command in deciding who can and who cannot
appeal. Cochran v. Kansas, 316 U. S. 255.

State legislatures have broad power to forbid varied
types of conduct and to provide for punishment by courts.
But the power to punish for violation of admittedly valid
statutes is not unlimited. State punishments must not
obliterate clearly granted federal rights. See, e. g., Hill v.
Florida, 325 U. S. 538, 543. I suppose no one would
contend that a defendant convicted of such conventional
crimes as larceny or embezzlement could be punished by
compelling him to give up his religious faith. The right
of a person to be heard in his own defense stands on an
equally firm constitutional base. In McVeigh v. United
States, 11 Wall. 259, 267, this Court said that to deny
an “alien enemy” a right to defend himself “would be
a blot upon our jurisprudence and civilization.” It was
there said that a constitutional right to defend is insep-
arable from a liability to be sued. And I can see no
reason why the same principle is not equally applicable
in each court where rights are passed upon. The appeal
here was but a continuation of petitioner’s defense which
began in the trial court. But petitioner was denied any
opportunity to defend itself in the appellate court because
it had disobeyed a court order. By whatever other name
it may be called, the dismissal was punishment. I do not
think the Washington legislature could provide this kind
of punishment for disobedience of a court order or for
any other crime, and certainly the state court’s power to
do so is no greater than that of the state’s legislature.
Hovey v. Elliott, supra, at 417-418,

In summary, petitioner having been haled into court
as a defendant has been denied an opportunity to defend
itself in a court that had power finally to decide whether
petitioner should pay money to plaintiffs who sued. The
purpose was punishment for an offense having no relation
at all to the merits of the plaintiff’s claim or to the peti-
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tioner’s defense. From the beginning, due process and
equal protection have meant that every defendant must
be permitted to defend himself in any court where his
antagonist can appear and prosecute. This right of de-
fense belongs to all—good or bad, one who has violated
laws the same as one who has not. I would reverse this
case.
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LUMBERMEN’S MUTUAL CASUALTY
CO. v. ELBERT.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT.

No. 11. Argued October 14, 1954 —Decided December 6, 1954.

Under 28 U. S. C. § 1332 (a), a Federal District Court in Louisiana
had jurisdiction over this suit for damages in excess of $3,000
brought under the Louisiana Direct Action Statute against the
alleged wrongdoer’s insurer alone, where diversity of citizenship
existed between the complainant and the defendant insurer but not
between the complainant and the alleged wrongdoer. Pp. 49-53.

(a) Since the Louisiana courts have construed the Direct Action
Statute as creating a separate and distinct cause of action against
the insurer which an injured party may elect in liew of his action
against the tortfeasor, the citizenship of the tortfeasor is disregarded
for purposes of federal jurisdiction. Pp. 50-51.

(b) Neither under the Louisiana statute and practice nor by
federal standards was the tortfeasor an indispensable party to this
litigation, and failure to join her as a defendant did not deprive
the federal court of jurisdiction. Pp. 51-52.

(e) Notwithstanding the differing standards of review on appeal
of a jury verdict in the Louisiana and federal courts, the latter
should not decline, as a matter of discretion, to exercise their
jurisdiction over a suit such as this against the insurer alone. Pp.
52-53.

201 F. 2d 500, affirmed.

This suit in a Federal District Court against a foreign
corporation, based on diversity of citizenship, was dis-
missed for want of jurisdiction, 107 F. Supp. 299, and
a motion for a rehearing was overruled, 108 F. Supp. 157.
The Court of Appeals reversed, 201 F. 2d 500, and denied
rehearing, 202 F. 2d 744. This Court granted certiorari,
347 U. S. 965. Affirmed, p. 53.
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Charles L. Mayer argued the cause for petitioner.
With him on the brief was Joseph H. Jackson.

John M. Madison and Whitfield Jack argued the cause
and filed a brief for respondent.

Mg. Cuier JusticE WARREN delivered the opinion of
the Court.

This case concerns the Louisiana direct action statute.
This Court has today had occasion to test that statute
against certain claims of unconstitutionality, Watson
v. Employers Liability Assurance Corp., post, p. 66.
Questions are raised here involving the diversity jurisdic-
tion of the federal courts in cases arising under the
statute.

Respondent, a citizen of Louisiana, was injured in an
automobile accident at Shreveport, Louisiana, allegedly
because of the negligence of Mrs. S. W. Bowen, also a
Louisiana citizen. Petitioner, an Illinois corporation, had
issued a public liability policy to Mr. Bowen insuring him
and members of his household against claims arising from
their negligent operation of the family car. The policy
was applied for, issued, and delivered within the State of
Louisiana. Petitioner was certificated to do business in
Louisiana and had, as a legal prerequisite thereto, con-
sented in writing to be sued directly for damages sus-
tained in Louisiana accidents involving its policyholders.

The pertinent portion of the direct action statute
provides:

“The injured person or his or her heirs, at their
option, shall have a right of direct action against the
insurer within the terms and limits of the policy in
the parish where the accident or injury occurred or

1 See also McDowell v. National Surety Corp., 68 So. 2d 189, appeal
dismissed, 347 U. S. 995.
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in the parish where the insured has his domicile, and
said action may be brought against the insurer alone
or against both the insured and the insurer, jointly
and in solido.” La. Rev. Stat., Tit. 22, §655.
(Italics added.)

Pursuant to this provision, respondent brought this action
against petitioner in the United States District Court for
the Western District of Louisiana, alleging diversity of
citizenship and damages in excess of $3,000. Mrs. Bowen,
the alleged tortfeasor, was not made a codefendant.
Petitioner moved to dismiss the complaint for lack of
federal jurisdiction; the district judge granted the motion.
107 F. Supp. 299, 108 F. Supp. 157. The Court of
Appeals reversed and remanded the case to the District
Court for trial, 201 F. 2d 500, one judge dissenting from
the denial of a petition for rehearing. 202 F. 2d 744.
From that decision, this Court granted certiorari. 347
U. S. 965. Thus, the sole question to be decided is
whether the United States District Court in Louisiana
has jurisdietion over this suit for damages brought under
the direct action statute against the wrongdoer’s insurer
alone, where diversity of citizenship exists between the
complainant and the defendant insurer but not between
the complainant and the wrongdoer.

Section 1332 (a) of the Judicial Code, 28 U. S. C.
§ 1332 (a), reads as follows:

“The district courts shall have original jurisdiction
of all civil actions where the matter in controversy
exceeds the sum or value of $3,000 exclusive of in-
terest and costs, and is between:

“(1) Citizens of different States . .. ."”

It is petitioner’s contention that the “matter in contro-
versy”’ here 1s the underlying tort liability of the alleged
wrongdoer. If this were true, of course, no diversity of
citizenship would exist between respondent and Mrs.
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Bowen, as the real party-defendant in interest. But the
Louisiana courts have differentiated between actions
brought by an injured party against the insurer alone and
those brought against either the tortfeasor alone or to-
gether with the insurer. In the former action, the insurer
is foreclosed from asserting defenses such as coverture,
normally available to the tortfeasor. Edwardsv. Royalty
Indemnity Co., 182 La. 171, 161 So. 191. Similarly, the
insurer is severely restricted in advancing technical de-
fenses based upon the terms of the policy, such as a failure
of notice, when the injured party brings a direct action.
Jackson v. State Farm Mut. Automobile Ins. Co., 211 La.
19, 29 So. 2d 177. While either type of action encom-
passes proof of the tortfeasor’s negligence, in the separate
suit against the insurer a plaintiff must also establish
liability under the policy. The Louisiana courts have
characterized the statute as creating a separate and dis-
tinct cause of action against the insurer which an injured
party may elect in lieu of his action against the tortfeasor.
West v. Monroe Bakery, 217 La. 189, 46 So. 2d 122; Jack-
son v. State Farm Mut. Automobile Ins. Co., supra.

Petitioner is therefore not merely a nominal defendant
but is the real party in interest here. This conclusion
to disregard the tortfeasor’s citizenship in the instant case
for purposes of federal jurisdiction is fortified by cases
honoring the states’ characterization of a guardian or
other fiduciary as determinative of the real party in
interest in federal litigation. New Orleans v. Gaines’s
Admanastrator, 138 U. S. 595; Mexican Central R. Co. v.
Eckman, 187 U. S. 429. There is even greater justifica-
tion for disregarding the tortfeasor’s citizenship here than
for disregarding the citizenship of a beneficiary since the
insurer—unlike a fiduciary—has a direct financial interest
in the outcome of this litigation.

Petitioner next asserts that the tortfeasor is an indis-
pensable party to this litigation, and that failure to join
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her as a defendant deprives the federal court of jurisdie-
tion. Clearly under the Louisiana statute and practice
the argument has no merit.* And the circumstances
which have led the federal courts to findings of indis-
pensability are not present here. In Shields v. Barrow,
17 How. 130, 139, indispensable parties were defined as
“Persons who not only have an interest in the controversy,
but an interest of such a nature that a final decree cannot
be made without either affecting that interest, or leaving
the controversy in such a condition that its final termina-
tion may be wholly inconsistent with equity and good
conscience.” * The tortfeasor in a Louisiana direct action
against the insurer is not such a person. The state has
created an optional right to proceed directly against the
insurer; by bringing the action against petitioner, re-
spondent has apparently abandoned her action against the
tortfeasor.* See Miller v. Commercial Standard Ins. Co.,
199 La. 515, 526, 6 So. 2d 646, 649. Thus a complete dis-
position of the entire claim may be made in this one
action, without injustice to any of the participants.
Finally, petitioner contends that the federal courts
should decline, as a matter of discretion, to exercise their
jurisdiction over suits against an insurer alone. This
argument is based upon the differing standards of review
on appeal of a jury verdict in the Louisiana and federal

2 Two proposals for compulsory joinder of insured and insurer as
party-defendants have failed of passage in the Louisiana Legislature
within recent years. See La. Senate Bill 73, 1952 Session; La. House
Bill 600, 1954 Session.

# See also 3 Moore’s Federal Practice (2d ed. 1948), ¥ 19.07 et seq.;
Note, Indispensable Parties in the Federal Courts, 65 Harv. L. Rev.
1050 (1952).

* No case has been cited, although there has been nearly a quarter-
century of experience under the direct action statute, where an in-
jured party has attempted to bring suit against the tortfeasor follow-
ing an unsuccessful suit against the insurer in either state or federal
courts.
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courts.” Petitioner relies upon Burford v. Sun Oil Co.,
319 U. 8. 315, as authority for the suggested discretionary
refusal to exercise jurisdiction.® But in Burford, juris-
diction was declined to avoid a potential interference with
a state’s administrative policy-making process, a consid-
eration not present here. Moreover, traditional equitable
authority, not available here, was relied upon to justify
the holding.

The language of the congressional grant of jurisdiction
to the lower courts, 28 U. S. C. § 1332 (a), is clear, and
this case seems to us to fall squarely within the provision.
In Louisiana the practice of bringing direct actions in the
federal courts has long been recognized. See, e. g., New
Amsterdam Casualty Co. v. Soileau, 167 F. 2d 767 (C. A.
5th Cir.), cert. denied, 335 U. S. 822; Bankers Indemnity
Ins. Co. v. Green, 181 F. 2d 1 (C. A. 5th Cir.); Belanger
v. Great American Ind. Co., 188 F. 2d 196 (C. A. 5th Cir.).
Neither federal nor Louisiana law suggests any reason to
disturb this practice. The decision of the Court of
Appeals is

Affirmed.

MRe. JusticE FRANKFURTER, concurring.

Not deeming it appropriate now to question Meredith v.
Winter Haven, 320 U. S. 228, I join the Court’s opinion.
But our holding results in such a glaring perversion of the

 Appellate review in the federal courts is, of course, limited ulti-
mately by the Seventh Amendment. Parsons v. Bedford, Breedlove
& Robeson, 3 Pet. 433. In Louisiana, appellate review in civil cases
extends to both matters of law and fact. See La. Const., Art. 7,
§§ 10, 29.

8 See also Pennsylvania v. Williams, 294 U. S. 176; Great Lakes
Dredge & Dock Co. v. Huffman, 319 U. 8. 293; Alabama Public
Service Commission v. Southern R. Co., 341 U. 8. 341, cited in the
dissenting opinion below. See Meredith v. Winter Haven, 320 U. S.
228, 234, 236, 237,
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purpose to which the original grant of diversity jurisdic-
tion was directed that it ought not to go without comment,
as further proof of the mounting mischief inflicted on the
federal judicial system by the unjustifiable continuance
of diversity jurisdiction.

The stuff of diversity jurisdiction is state litigation.
The availability of federal tribunals for controversies con-
cerning matters which in themselves are outside federal
power and exclusively within state authority, is the es-
sence of a jurisdiction solely resting on the fact that a
plaintiff and a defendant are citizens of different States.
The power of Congress to confer such jurisdiction was
based on the desire of the Framers to assure out-of-state
litigants courts free from susceptibility to potential local
bias. That the supposed justification for this fear was
not rooted in weighty experience is attested by the fact
that so ardent a nationalist as Marshall gave that proposal
of the Philadelphia Convention only tepid support in the
Virginia Convention. 3 Elliot’s Debates 556 (1891).
But in any event, whatever “fears and apprehensions” *
were entertained by the Framers and ratifiers, there was
fear that parochial prejudice by the citizens of one State
toward those of another, as well as toward aliens, would
lead to unjust treatment of citizens of other States and
foreign countries.

Such was the reason for enabling a citizen of one State
to press a claim or stand on a defense, wholly state-cre-
ated, against a citizen of another in a federal court of the

* “However true the fact may be, that the tribunals of the states
will administer justice as impartially as those of the nation, to parties
of every description, it is not less true that the constitution itself
either entertains apprehensions on this subject, or views with such
indulgence the possible fears and apprehensions of suitors, that it has
established national tribunals for the decision of controversies be-
tween aliens and a citizen, or between citizens of different states.”
Bank of the United States v. Deveauz, 5 Cranch 61, 87.
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latter’s State. The abuses to which this opportunity was
put when, more than a hundred years ago, corporations
began their transforming influence on American economic
and social life are familiar history. Their classic exposi-
tion in Gerard C. Henderson’s Position of Foreign Corpo-
rations in American Constitutional Law has lost neither
its vividness nor force during the intervening decades.
The short of the matter is that by resorting to the federal
courts the out-of-state corporation sought to gain, and
much too frequently did, an advantage as against the
local citizen. Instead of protecting out-of-state litigants
against discrimination by state courts, the effect of
diversity jurisdiction was discrimination against citizens
of the State in favor of litigants from without the State.

Diversity jurisdiction aroused opposition from its very
inception, but the modern manifestation of these evils
through corporate litigation gathered increasing hostility
and led to repeated congressional attempts at restriction
and eventually of abolition. The proliferation of the
doctrine of Swift v. Tyson, 16 Pet. 1, brought into lurid
light the discriminatory distortions to which diversity
jurisdiction could be subverted by judicial sanction of pro-
fessional astuteness. The growing sense of the injustice
of these developments and its serious hurt to the prestige
of the federal courts in the exercise of their essential juris-
diction, came to a head with the decision in Black & W hite
Tazxicab & Transfer Co. v. Brown & Yellow Taxicab Co.,
276 U. S. 518. The federal courts became the target of
acrimonious political controversy. In the course of our
history this was not the first time that diversity jurisdic-
tion played the federal courts an ill turn. Again and
again in the 60’s and the 70’s and the 80’s such a conflict
had flared up, but in the earlier periods it was by way of
being a conflict between the financial East and the agrar-
ian West. This time President Hoover’s Attorney Gen-
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eral and Senator George W. Norris of Nebraska united
against the disclosed evils of diversity jurisdiction.

Attorney General Mitchell urged on Congress a meas-
ure whereby a corporation should be deemed, for diversity
purposes, a citizen of any State in which it carries on
business “as respect all suits brought within that State
between itself and residents thereof and arising out of the
business carried on in such State.” Hearings before
Subcommittee of Senate Committee on the Judiciary on
S. 937, S. 939 and S. 3243, 72d Cong., 1st Sess. 4. At the
same time, the Senate Judiciary Committee, under the
leadership of Chairman Norris, went further. Twice it
reported bills for the abolition of diversity jurisdiction.
S. Rep. No. 691, 71st Cong., 2d Sess.; S. Rep. No. 530,
72d Cong., 1st Sess. Legislative attempts at correction
have thus far failed. But by overruling the doctrine of
Swift v. Tyson, despite its century-old credentials, this
Court uprooted the most noxious weeds that had grown
around diversity jurisdiction. What with the increasing
permeation of national feeling and the mobility of modern
life, little excuse is left for diversity jurisdiction, now that
Erie Railroad Co. v. Tompkins, 304 U. S. 64, has put a
stop to the unwarranted freedom of federal courts to
fashion rules of local law in defiance of local law.

A legal device like that of federal diversity jurisdie-
tion which is inherently, as I believe it to be, not founded
in reason, offers constant temptation to new abuses.
This case is an instance. Here we have not an out-of-
state litigant resorting to a federal court to be sure of
obtaining for himself the same treatment which state
courts mete out to their own citizens. Here we have a
Louisiana citizen resorting to the federal court in Louisi-
ana in order to avoid consequences of the Louisiana law
by which every Louisiana citizen is bound when suing
another Louisiana citizen. If Florence R. Elbert, the
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present plaintiff, had to sue the owner of the offending
automobile which caused her injury, or if she were suing
an insurance company chartered by Louisiana, she would
have no choice but to go, like every other Louisiana
plaintiff who sues a fellow citizen of Louisiana, to a Lou-
isiana state court and receive the law as administered by
the Louisiana courts. But by the fortuitous circum-
stance that this Louisiana litigant could sue directly an
out-of-state insurance company, she can avoid her ame-
nability to Louisiana law. In concrete terms, she can
cash in on the law governing jury trials in the federal
courts, with its restrictive appellate review of jury ver-
dicts, and escape the rooted jurisprudence of Louisiana
law in reviewing jury verdicts. There is, to be sure, a
kind of irony for corporate defendants to discover that
two can play at the game of working, to use a colloquial
term, the perverse potentialities of diversity jurisdiction.
But it is not the less unreason and no greater fairness for
a citizen of the forum to gain a discriminatory advantage
over fellow citizens of his State, than it is for an out-of-
state citizen to secure more than the same treatment given
local citizens, by going to a federal court for the adjudi-
cation of state-created rights.

This case, however, stirs anew an issue that cuts deeper
than the natural selfishness of litigants to exploit the
law’s weaknesses. My concern is with the bearing of
diversity jurisdiction on the effective functioning of the
federal judiciary. Circuit Judge Rives agreed with the
district judge that this kind of action has no business in a
federal court. In dissenting from denial of the petition
for rehearing, he stated with impressive bluntness the
effect on the work of the federal and state courts in
allowing diversity jurisdiction to be put to such purposes:

“On the original hearing, I had strong misgivings
which were submitted to my brothers, but I was

318107 O - 55 - 10
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unable to crystallize my thinking clearly enough to
justify a dissent. Continued consideration of the
question has convinced me that there is something
fundamentally wrong with our legal theories when
they permit the great bulk of the casualty damage
suit litigation in Louisiana to clog the dockets of the
federal courts, while, I understand, some of the state
judges actually do not have enough litigation to keep
them busy.” Elbert v. Lumbermen’s Mut. Cas. Co.,
202 F. 2d 744.

In Louisiana, plaintiffs in negligence suits have suddenly
found the federal courts their protectors and insurance
companies have discovered the virtues of the state courts.
In New York, insurance companies run to cover in the
federal courts and plaintiffs feel outraged by the process
of attrition in enforcing their claims, due to a delay of
from three to four years before a case can come to trial.
As to both situations, the vice is the availability of
diversity jurisdiction. What is true of New York is true,
in varying degrees, of every big center.

Diversity cases have long constituted a considerable
portion of all civil eases filed in the federal courts. For
the last ten years the proportion of diversity cases has
greatly increased, so that it is safe to say that diversity
cases are now taking at least half of the time that the
District Courts are devoting to civil cases. (This is the
conclusion of the Division of Procedural Studies and Sta-
tistics of the Administrative Office of the United States
Courts.) The rise in motor-vehicle registration from 32
million in 1940 to 56 million in 1953 has inevitably been
reflected in increasing resort to diversity jurisdiction in
ordinary negligence suits. The consequences that this
entails for the whole federal judicial system—for increase
in the business of the District Courts means increase in
the business of the Courts of Appeals and a swelling of
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the petitions for certiorari here—cannot be met by a
steady increase in the number of federal judges. The
business of courts, particularly of the federal courts, is
drastically unlike the business of factories. The function
and role of the federal courts and the nature of their
judicial process involve impalpable factors, subtle but
far-reaching, which cannot be satisfied by enlarging the
judicial plant. A recent report of the House Committee
on the Judiciary proposed an increase of the required
amount in controversy for jurisdiction of the federal
courts from $3,000 to $10,000. Referring to the conse-
quences of “a tremendous increase in the number of cases
filed,” it felt that appointment of additional judges “has
done much to alleviate the problem” but recognized that
merely multiplying judges is no solution. See H. R. Rep.
No. 1506, 82d Cong., 2d Sess. 1. In the farthest reaches
of the problem a steady increase in judges does not
alleviate; in my judgment, it is bound to depreciate
the quality of the federal judiciary and thereby adversely
to affect the whole system.

Since diversity jurisdiction is increasingly the biggest
source of the civil business of the District Courts, the con-
tinuance of that jurisdiction will necessarily involve infla-
tion of the number of the district judges. This in turn
will result, by its own Gresham’s law, in a depreciation
of the judicial currency and the consequent impairment
of the prestige and of the efficacy of the federal courts.
Madison believed that Congress would return to the state
courts judicial power entrusted to the federal courts “when
they find the tribunals of the states established on a good
footing.” 3 Elliot’s Debates 536 (1891). Can it fairly
be said that state tribunals are not now established on a
sufficiently “good footing” to adjudicate state litigation
that arises between citizens of different States, including
the artificial corporate citizens, when they are the only
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resort for the much larger volume of the same type of
litigation between their own citizens? Can the state
tribunals not yet be trusted to mete out justice to non-
resident litigants; should resident litigants not be com-
pelled to trust their own state tribunals? In any event,
is it sound public policy to withdraw from the incentives
and energies for reforming state tribunals, where such
reform is needed, the interests of influential groups who
through diversity litigation are now enabled to avoid
state courts?
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Syllabus.

CASTLE, ATTORNEY GENERAL, ET AL. v.
HAYES FREIGHT LINES, INC.

CERTIORARI TO THE SUPREME COURT OF ILLINOIS.
No. 44. Argued November 17, 1954.—Decided December 6, 1954.

When an interstate motor carrier holds a certificate of convenience
and necessity issued by the Interstate Commerce Commission under
the Federal Motor Carrier Act, a state may not suspend the car-
rier’s right to use the State’s highways in its interstate operations,
as punishment for repeated violations of a state law regulating the
weight of loads of freight that may be carried on the State’s high-
ways. Pp. 62-65.

(a) Punishment of the carrier for violations of the State’s road
regulations does not justify disruption of a federally authorized
activity. P. 64.

(b) The provision of the Federal Act which leaves states free
to regulate the sizes and weights of motor vehicles does not
authorize the states to revoke or suspend the operating rights of
interstate motor carriers for violations of such regulations. P. 64.

(e) The State’s lack of power to suspend a motor carrier’s
interstate operations does not leave the State without appropriate
remedies for the carrier’s violations of state laws. Pp. 64-65.

2111.2d 58, 117 N. E. 2d 106, affirmed.

John L. Davidson, Jr., First Assistant Attorney Gen-
eral of Illinois, argued the cause for petitioners. With
him on the brief were Latham Castle, Attorney General,
Mark O. Roberts, Special Assistant Attorney General,
and William C. Wines and Lee D. Martin, Assistant
Attorneys General.

David Azxelrod argued the cause for respondent. With
him on the brief were Jack Goodman and Carl L. Steiner.

Briefs of amici curiae urging reversal were filed by
Edwin K. Steers, Attorney General, and J. D. Wright and
Arthur H. Gemmer, Deputy Attorneys General, for the
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State of Indiana; and Charles C. Collins and Ode L.
Rankin for the American Automobile Association, Inc.

Peter T. Beardsley filed a brief for the American Truck-
ing Associations, Inec., as amicus curiae, urging affirmance.

Mkr. Justice Brack delivered the opinion of the Court.

This case raises important questions concerning the
power of states to bar interstate motor carriers from use
of state roads as punishment for repeated violations
of state highway regulations. The respondent Hayes
Freight Lines, Inc. is such a carrier transporting goods
to and from many points in Illinois and seven other
states.! This extensive interstate business is done under
a certificate of convenience and necessity issued by the
Interstate Commerce Commission under authority of the
Federal Motor Carrier Act.> Hayes also does an intra-
state carrier business in Illinois under a certificate issued
by state authorities. Illinois has a statute which limits
the weight of freight that can be carried in commercial
trucks over Illinois highways; the same statute also pro-
vides for a balanced distribution of freight loads in
relation to the truck’s axles® Repeated violations of
these provisions by trucks of a carrier are made punish-
able by total suspension of the carrier’s right to use
Illinois state highways for periods of ninety days and one
year.* This action was brought in a state court to restrain

1Indiana, Missouri, Michigan, Pennsylvania, Ohio, Kentucky, and
Tennessee.

249 Stat. 543. Now Part II of the Interstate Commerce Act, 54
Stat. 919,49 U. S. C. § 301 et seq.

3T11. Rev. Stat., 1953, c. 95V, § 228.

+11l. Rev. Stat., 1953, c. 95%%, § 229b. This section provides for
a 90-day suspension upon a finding of 10 or more violations. If
thereafter the same carrier is found to have been guilty of 10 or
more later violations the suspension is for one year.
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Illinois officials from prosecuting Hayes as a repeated
violator. The State Supreme Court held that the pun-
ishment of suspension provided by the state statute could
not be imposed on the interstate operations of the respond-
ent Hayes. Such a state suspension of interstate trans-
portation, it was decided, would conflict with the Federal
Motor Carrier Act which is the supreme law of the land.?
We granted the State’s petition for certiorari. 347 U. S.
1009.

Congress in the Motor Carrier Act adopted a compre-
hensive plan for regulating the carriage of goods by motor
truck in interstate commerce. The federal plan of
control was so all-embracing that former power of states
over interstate motor carriers was greatly reduced. No
power at all was left in states to determine what carriers
could or could not operate in interstate commerce.
Exclusive power of the Federal Government to make this
determination is shown by § 306 of 49 U. S. C. which
describes the conditions under which the Interstate Com-
merce Commission can issue certificates of convenience
and necessity. And § 312 of the same title provides that
all certificates, permits or licenses issued by the Com-
mission ‘“shall remain in effect until suspended or ter-
minated as herein provided.” But in order to provide
stability for operating rights of carriers, Congress placed
within very narrow limits the Commission’s power to
suspend or revoke an outstanding certificate. No cer-
tificate is to be revoked, suspended or changed until after
a hearing and a finding that a carrier has willfully failed
to comply with the provisions of the Motor Carrier Act

5211l 2d 58, 117 N. E. 2d 106. But the State Supreme Court held
that Hayes’ intrastate operations could be suspended. Hayes ap-
pealed to this Court. We dismissed for want of a substantial federal
question. 347 U. S. 994.
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or with regulations properly promulgated under it.* Un-
der these circumstances, it would be odd if a state could
take action amounting to a suspension or revocation of an
interstate carrier’'s commission-granted right to operate.
Cf. Hill v. Florida, 325 U. S. 538. It cannot be doubted
that suspension of this common carrier’s right to use
Illinois highways is the equivalent of a partial suspension
of its federally granted certificate. The highways of
Tllinois are not only used by Hayes to transport interstate
goods to and from that State but are also used as con-
necting links to points in other states which the Com-
mission has authorized Hayes to serve. Consequently if
the ninety-day or the one-year suspension should become
effective, the carriage of interstate goods into Illinois and
other states would be seriously disrupted.

That Illinois seeks to punish Hayes for violations of its
road regulations does not justify this disruption of feder-
ally authorized activities. A state’s regulation of weight
and distribution of loads carried in interstate trucks does
not itself conflict with the Federal Act. The reason for
this as pointed out in Maurer v. Hamilton, 309 U. S. 598,
is that the Federal Act has a provision designed to leave
states free to regulate the sizes and weights of motor
vehicles. But it would stretch this statutory provision
too much to say that it also allowed states to revoke or
suspend the right of interstate motor carriers for violation
of state highway regulations.

It is urged that without power to impose punishment
by suspension states will be without appropriate remedies
to enforce their laws against recalcitrant motor carriers.
We are not persuaded, however, that the conventional
forms of punishment are inadequate to protect states from
overweighted or improperly loaded motor trucks. More-

6 Smith Bros., Revocation of Certificate, 33 M. C. C. 465, 472.
See United States v. Seatrain Lines, 329 U. S. 424.
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over, a Commission regulation requires motor carriers to
abide by valid state highway regulations.” And as previ-
ously pointed out, the Commission can revoke in whole
or in part certificates of motor carriers which willfully
refuse to comply with any lawful regulation of the
Commission.® If, therefore, motor carriers persistently
and repeatedly violate the laws of a state, we know of
no reason why the Commission may not protect the state’s
interest, either on the Commission’s own initiative or on
complaint of the state.’

We agree with the Supreme Court of Illinois that the
right of this carrier to use Illinois highways for interstate
transportation of goods cannot be suspended by Illinois.

Affirmed.

749 CFR, 1954 Cum. Supp., § 192.3. “Every motor vehicle shall
be driven in accordance with the laws, ordinances, and regulations
of the jurisdiction in which it is being operated, unless such laws,
ordinances and regulations are at variance with specific regulations
of this Commission which impose a greater affirmative obligation
or restraint.”

849 Stat. 555,49 U.S.C. § 312.

949 Stat. 555, 49 U. S. C. §312. For cases in which the Com-
mission has considered violations of state law in passing on the fitness
and ability of applicants to operate as carriers in interstate commerce
see Southwest Freight Lines, Inc., Extension—Glass Products, 54
M. C. C. 205, 219; Hayes Freight Lines, Inc., Extension—Alternate
Routes, 54 M. C. C. 643, 659.
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WATSON ket ux. v. EMPLOYERS LIABILITY
ASSURANCE CORPORATION, LTD. er AL.

APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT.

No. 6. Argued October 14, 1954 —Decided December 6, 1954.

1. A Louisiana statute which allows persons injured in Louisiana to
bring direct actions against liability insurance companies insuring
the tortfeasors, held constitutional, even when applied to a policy
written and delivered in another state which recognizes as binding
and enforceable a provision of the policy forbidding such direct
actions. Pp. 67-74.

(a) Since Louisiana’s direct action provisions fall with equal
force upon all liability insurance companies, foreign and domestic,
and there is no evidence of any discriminatory application of them,
they do not violate the Equal Protection Clause. P. 70.

(b) Since the direct action provisions became effective before
the insurance contract here sued on was made, they do not violate
the Contract Clause of Art. I, § 10, of the Constitution. P. 70.

(c¢) In view of Louisiana’s legitimate interest in safeguarding the
rights of persons injured there, the direct action provisions do not
violate the Due Process Clause. Home Ins. Co. v. Dick, 281 U. 8.
397, and Hartford Accident & Indemnity Co.v. Delta & Pine Land
Co., 292 U. S. 143, distinguished. Pp. 70-73.

(d) The Full Faith and Credit Clause does not compel Louisiana
to subordinate its direct action provisions to the contract laws of
Massachusetts, where this insurance policy was issued. P. 73.

(e) Louisiana’s law compelling foreign insurance companies to
consent to direct actions does not violate the Due Process Clause
of the Fourteenth Amendment. Pp.73-74.

2. Provisions of Louisiana’s statute having been held invalid as
repugnant to the Federal Constitution, this case is properly here
on appeal, and the writ of certiorari is dismissed. P. 70 and
n. 7.

202 F. 2d 407, reversed.

Richard H. Switzer and Cleve Burton argued the cause
for appellants-petitioners. With them on the brief was
Val Irion.
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Benjamin C. King argued the cause for the Employ-
ers Liability Assurance Corporation, Ltd. appellee-
respondent. With him on the brief was Charles D. Egan.

Mzk. Justice BLack delivered the opinion of the Court.

Louisiana has an insurance code which comprehensively
regulates the business of insurance in all its phases.!
This case brings to us challenges to the constitutionality
of certain provisions of that code allowing injured persons
to bring direct actions against liability insurance com-
panies that have issued policies contracting to pay liabili-
ties imposed on persons who inflict injury. Cf. Lumber-
men’s Mutual Casualty Co. v. Elbert, decided today,
ante, p. 48. This is such a direct action brought by the
appellants, Mr. and Mrs. Watson, in a Louisiana state
court claiming damages against the appellee, Employers
Liability Assurance Corporation, Ltd., on account of
alleged personal injuries suffered by Mrs. Watson. The
complaint charged that the injuries occurred in Louisiana
when Mrs. Watson bought and used in that State “Toni
Home Permanent” a hair-waving product alleged to have
contained a highly dangerous latent ingredient put there
by its manufacturer. The manufacturer is the Toni
Company of Illinois, a subsidiary of the Gillette
Safety Razor Company which has its headquarters in
Massachusetts.

The particular problem presented with reference to
enforcing the Louisiana statute in this case arises because
the insurance policy sued on was negotiated and issued
in Massachusetts and delivered in Massachusetts and
Illinois.? This Massachusetts-negotiated contract con-

! Title 22, La. Rev. Stat., 1950.

2 The insurance policy was issued to “The Toni Company, a Divi-
sion of the Gillette Safety Razor Company .. ..” Gillette is a
Delaware Corporation with headquarters in Boston where the contract
was negotiated with the Boston office of Employers. The Toni
Company manufactures the hair-waving product in Chicago, Illinois.
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tains a clause, recognized as binding and enforceable
under Massachusetts and Illinois law, which prohibits
direct actions against the insurance company until after
final determination of the Toni Company’s obligation to
pay personal injury damages either by judgment or agree-
ment.* Contrary to this contractual “no action” clause,
the challenged statutory provisions permit injured
persons to sue an insurance company before such final
determination. As to injuries occurring in Louisiana,
one provision of the State’s direct action statute makes it
applicable, even though, as here, an insurance contract 1s
made in another state and contains a clause forbidding
such direct actions.* Another Louisiana statutory pro-

3412, Action Against Company. No action shall lie against the
company unless, as a condition precedent thereto, the insured shall
have fully complied with all the terms of this policy, nor until the
amount of the insured’s obligation to pay shall have been finally
determined either by judgment against the insured after actual trial
or by written agreement of the insured, the claimant and the
company.

“Any person or organization or the legal representative thereof who
has secured such judgment or written agreement shall thereafter
be entitled to recover under this policy to the extent of the insurance
afforded by this policy. Nothing contained in this policy shall give
any person or organization any right to join the company as a
co-defendant in any action against the insured to determine the
insured’s liability.
“Bankruptey or insolveney of the insured or of the insured’s estate
shall not relieve the company of any of its obligations hereunder.”
+“The injured person or his or her heirs, at their option, shall
have a right of direct action against the insurer within the terms
and limits of the policy in the parish where the accident or injury
occurred or in the parish where the insured has his domicile, and said
action may be brought against the insurer alone or against both the
insured and the insurer, jointly and in solido. This right of direct
action shall exist whether the policy of insurance sued upon was
written or delivered in the State of Louisiana or not and whether
or not such policy contains a provision forbidding such direct action,
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vision, with which Employers long ago complied, compels
foreign insurance companies to consent to such direct suits
in order to get a certificate to do business in the State.®
The basic issue raised by the attack on both these pro-
visions is whether the Federal Constitution forbids Loui-
siana to apply its own law and compels it to apply the law
of Massachusetts or Illinois.

After the case was removed to the United States Dis-
trict Court because of diversity Employers moved to
dismiss, contending that the two Louisiana statutory
provisions contravened the Equal Protection, Contract,
Due Process and Full Faith and Credit Clauses of the
Federal Constitution. With emphasis on the due process
contention, the District Court dismissed the case, holding
both statutory provisions unconstitutional as to policies
written and delivered outside the State of Louisiana. 107

provided the accident or injury occurred within the State of Louisi-
ana. . .. It is the intent of this section that any action brought
hereunder shall be subject to all of the lawful conditions of the policy
or contract and the defenses which could be urged by the insurer
to a direct action brought by the insured, provided the terms and
conditions of such policy or contract are not in violation of the laws
of this state.” La. Rev. Stat., 1950, § 22:655, as amended by Act
541 of the Louisiana Legislature of 1950. As to the scope of this
provision according to Louisiana courts, see Rome v. London &
Lancashire Indemnity Co. of America, La. App., 169 So. 132.

“No certificate of authority to do business in Louisiana shall be
issued to a foreign or alien liability insurer until such insurer shall
consent to being sued by the injured person or his or her heirs in
a direct action as provided in Section 655 of this title, whether the
policy of insurance sued upon was written or delivered in the State
of Louisiana or not, and whether or not such policy contains a pro-
vision forbidding such direct action, provided that the accident or
injury occurred within the State of Louisiana. The said foreign or
alien insurer shall deliver to the Secretary of State as a condition
precedent to the issuance of such authority, an instrument evidencing
such consent.” La. Rev. Stat., 1950, § 22:983, as amended by Act
542 of the Louisiana Legislature of 1950.
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F. Supp. 494° The Court of Appeals agreed with the
District Court and affirmed the dismissal. 202 F. 2d 407.
Provisions of Louisiana’s statutes having been held
invalid as repugnant to the Federal Constitution, the
case is properly here on appeal’

The denial of equal protection and impairment of con-
tract contentions are wholly void of merit. The State’s
direct action provisions fall with equal force upon all
liability insurance companies, foreign and domestic. Em-
ployers points to no other provisions of the Louisiana law
or to facts of any nature which give the slightest support
to any charge of discriminatory application of the direct
action statute. And since the direct action provisions
became effective before this insurance contract was made,
there is a similar lack of substantiality in the suggestion
that Louisiana has violated Art. I, § 10, of the United
States Constitution which forbids states to impair the
obligation of contracts. Munday v. Wisconsin Trust
Co., 252 U. S. 499, 503.

Had the policy sued on been issued in Louisiana there
would be no arguable due process question. See Mer-
chants Mutual Auto. Liability Ins. Co. v. Smart, 267 U. S.
126, 129-130. But because the policy was bought, issued
and delivered outside of Louisiana, Employers invokes
the due process principle that a state is without power
to exercise “extraterritorial jurisdiction,” that is, to regu-
late and control activities wholly beyond its boundaries.
Such a principle was recognized and applied in Home Ins.
Co. v. Dick, 281 U. S. 397, a case strongly relied on by

8 The District Court relied in part on its prior opinions in Mayo v.
Zurich General Accident & Liability Ins. Co., 106 F. Supp. 579;
Bayard v. Traders & General Ins. Co., 99 F. Supp. 343; Bish v.
Employers’ Liability Assurance Corp., 102 F. Supp. 343.

798 U. S. C. §1254 (2). In addition to noting probable juris-
diction of this cause, we granted certiorari. 347 U. S. 958. Since
the case is properly here on appeal, the certiorari is dismissed.
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Employers. There Texas was denied power to alter the
terms of an insurance contract made in Mexico between
persons then in that country, covering a vessel only while
in Mexican waters, and containing a provision that the
contract was to be governed by the laws of Mexico.
Thus, the subject matter of the contract related in no
manner to anything that had been done or was to be
done in Texas. For this reason, Texas was denied power
to alter the obligations of the Mexican contract. But
this Court carefully pointed out that its decision might
have been different had activities relating to the contract
taken place in Texas upon which the State could prop-
erly lay hold as a basis for regulation. Home Ins. Co. v.
Dick, supra, at 408 n. 5. The extraterritorial due process
doctrine was again applied in Hartford Accident &
Indemnity Co. v. Delta & Pine Land Co., 292 U. S. 143.
That case denied the power of Mississippi to alter terms
of an insurance contract made in Tennessee. Mississippi
activities in connection with the policy were found to be
so “slight” and so “casual” that Mississippi could not
apply its own law in such way as to enlarge the obliga-
tions of the Tennessee contract. Again, however, the
Court carefully noted that there might be future cases
in which the terms of out-of-state contracts would be so
repugnant to the vital interests of the forum state as to
justify nonenforcement. Hartford Accident & Indemnity
Co. v. Delta & Pine Land Co., supra, at 150. See also
Griffin v. McCoach, 313 U. S. 498, and cases there cited.

Some contracts made locally, affecting nothing but
local affairs, may well justify a denial to other states of
power to alter those contracts. But, as this case illus-
trates, a vast part of the business affairs of this Nation
does not present such simple local situations. Although
this insurance contract was issued in Massachusetts, it
was to protect Gillette and its Illinois subsidiary against
damages on account of personal injuries that might be
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suffered by users of Toni Home Permanents anywhere in
the United States, its territories, or in Canada. As a
consequence of the modern practice of conducting wide-
spread business activities throughout the entire United
States, this Court has in a series of cases held that more
states than one may seize hold of local activities which
are part of multistate transactions and may regulate to
protect interests of its own people, even though other
phases of the same transactions might justify regulatory
legislation in other states. See, e. g., Osborn v. Ozlin, 310
U. S. 53; Hoopeston Canning Co.v. Cullen, 318 U. 8. 313;
Alaska Packers Assn. v. Commission, 294 U. S. 532.
Louisiana’s direct action statute is not a mere inter-
meddling in affairs beyond her boundaries which are no
concern of hers. Persons injured or killed in Louisiana
are most likely to be Louisiana residents, and even if not,
Louisiana may have to care for them. Serious injuries
may require treatment in Louisiana homes or hospitals
by Louisiana doctors. The injured may be destitute.
They may be compelled to call upon friends, relatives, or
the public for help. Louisiana has manifested its natural
interest in the injured by providing remedies for recovery
of damages. It has a similar interest in policies of insur-
ance which are designed to assure ultimate payment of
such damages. Moreover, Louisiana courts in most in-
stances provide the most convenient forum for trial of
these cases. But modern transportation and business
methods have made it more difficult to serve process on
wrongdoers who live or do business in other states. In
this case efforts to serve the Gillette Company were
answered by a motion to dismiss on the ground that
Gillette had no Louisiana agent on whom process could
be served. If this motion is granted, Mrs. Watson, but
for the direct action law, could not get her case tried with-
out going to Massachusetts or Illinois although she lives
in Louisiana and her claim is for injuries from a product
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bought and used there. What has been said is enough
to show Louisiana’s legitimate interest in safeguarding
the rights of persons injured there. In view of that
interest, the direct action provisions here challenged do
not violate due process.

What we have said above goes far toward answering the
Full Faith and Credit Clause contention. That clause
does not automatically compel a state to subordinate its
own contract laws to the laws of another state in which
a contract happens to have been formally executed.
Where, as here, a contract affects the people of several
states, each may have interests that leave it free to en-
force its own contract policies. Alaska Packers Assn. v.
Commission, 294 U. S. 532, 544-550. See (Griffin v.
McCoach, 313 U. S. 498, 506-507. We have already
pointed to the vital interests of Louisiana in liability
insurance that covers injuries to people in that State.
Of course Massachusetts also has some interest in the
policy sued on in this case. The insurance contract was
formally executed in that State and Gillette has an office
there. But plainly these interests cannot outweigh the
interest of Louisiana in taking care of those injured in
Louisiana. Since this is true, the Full Faith and Credit
Clause does not compel Louisiana to subordinate its
direct action provisions to Massachusetts contract rules.
Pacific Employers Ins. Co. v. Commission, 306 U. S. 493,
503. But cf. John Hancock Mut. Life Ins. Co. v. Yates,
299 U. S. 178; Hughes v. Fetter, 341 U. S. 609.

What we have already said disposes of the contention
that Louisiana’s law compelling foreign insurance com-
panies to consent to direct actions is unconstitutional.
That contention is that the Due Process Clause of the
Fourteenth Amendment forbids a state to compel a for-
eign corporation to surrender constitutional rights as a
condition of being permitted to do business in the state.
See Terral v. Burke Construction Co., 257 U. S. 529. That
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principle is inapplicable to this case because, as we have
just decided, Louisiana has a constitutional right to sub-
ject foreign liability insurance companies to the direct
action provisions of its laws whether they consent or not.

Reversed.

MR. JusTiCE FRANKFURTER, CONCUITing.

While I agree with the Court’s result, I find the course
of reasoning by which it is reached not without serious
obstacles. Since the difficulties involve constitutional
issues, decision upon them should be avoided if a less
doubtful ground is available. In my opinion there is a
basis which readily invites today’s decision. Whether
Louisiana may rewrite a contract, whose obligations are
determined by Massachusetts or Illinois, by deleting a
substantial feature of that contract and thereby enlarging
the obligation of the insurance company, surely raises a
serious question affecting the constitutional relationships
of the States one to another. Contrariwise, whether Lou-
isiana, free as it was to exclude the insurance company
from coming into the State to do business, was empowered
to condition the company’s entry by an undertaking to
observe a public policy binding on all local insurance com-
panies and strictly related to the protection of serious
interests of its own citizens, seems to me a question easier
of solution. Accordingly I would rest the decision on this
ground.

This controversy arises out of a contract made between
Employers’ Liability Assurance Corp., a British corpora-
tion, and the Toni Company, a division of the Gillette
Safety Razor Co., a Delaware corporation with principal
offices in Boston, Massachusetts. The contract contained
this provision:

“No action shall lie against the company unless, as a
condition precedent thereto, the insured shall have
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fully complied with all the terms of this policy, nor
until the amount of the insured’s obligation to pay
shall have been finally determined either by judg-
ment against the insured after actual trial or by
written agreement of the insured, the claimant and
the company.”

It was issued and delivered in Massachusetts to Gillette
and a copy delivered in Illinois to Toni. Happily, it is
not necessary to determine whether the obligations flow-
ing from this contract are determined exclusively by the
law of Massachusetts or by the law of Illinois. Con-
cededly, both States recognize the right of an insurance
company to safeguard its treasury by making its indirect
liability to a third person contingent on a judgment
against the insured or compromise settlement participated
in by the insurer. Howsoever the fact may be phrased
or explained away, to allow suits by a third-party claim-
ant directly against the insurance company prior to a
judgment against the insured is to subject the insurance
company to an obligation which it had not undertaken
and which indeed it had expressly refused to assume. In
sanctioning the protection of insurance funds afforded by
the “no-action” clause, Massachusetts and Illinois have
expressed state policy of the same constitutional authority
as Louisiana asserted in its legislation allowing direct
actions. Massachusetts is deeply concerned with the
fiscal well-being of insurance companies whose activities
center in that State; this is of considerable importance
to its citizens. In addition, both Massachusetts and
Illinois share concern for the interest of the insured in
the scope and nature of the obligations which bind as well
as protect him. The premiums payable by the insured
under this policy varied directly with the losses paid
by the insurer and to that extent the insured had a
stake in the “no-action” clause. To treat that clause as
though it were a redundant or an insubstantial part of the
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agreement is to flout familiar experience of the readiness
of juries to amerce insurance companies.!

To resolve these conflicting policies solely on the basis
of the public policy of Louisiana is to assume that there
is only one principle involved in a problem when in fact
there are conflicting principles of equal relevance. This
Court has not heretofore disregarded the interests of
States in the position of Massachusetts and Illinois by
exclusive regard for the policy of a State in the position
of Louisiana when regard for its interest necessarily tan-
gles with the interests of sister States. To be sure, a
State may refuse to give affirmative help in enforcing a
contract valid in a sister State where the obligation was
incurred, but against its own policy. At least it may do
so insofar as the Full Faith and Credit Clause is no barrier.
But to deny judicial enforcement of a contract through
its courts when such contract sufficiently offends local
policy is a very different thing from rewriting a contract
and enforeing it in a manner contrary to the undertaking
of the makers.

That Louisiana’s attempt to change the terms of the
contract of insurance in this case presents a serious ques-
tion, apart from the power of Louisiana to exclude a for-
eign insurance company or admit it on condition, is em-
phatically shown by Hartford Accident & Indemnity Co.
v. Delta & Pine Land Co., 292 U. S. 143. In that case an
action was brought in Mississippi on a fidelity bond in-
suring against employee defalcations “in any position
anywhere.” The bond had been issued while the execu-
tive offices of the insured were temporarily in Tennessee,

! Additional protections to both insurer and insured are swept
aside under the Louisiana direct action statute. The interest of the
insured in the outcome of the litigation decreases, with concomitant
reduction in the likelihood of his vigorous cooperation in the insurer’s
defense. The burden of this same obligation of cooperation becomes
increasingly oppressive to a conscientious insured as service on far-
flung agents of the insurer leads to remote judicial proceedings.
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and was issued and delivered in that State. After the
insured moved its main offices to Mississippi, the State
of its incorporation, suit was brought there for its treas-
urer’s thieving in Mississippi. The policy contained a
provision that a claim under the contract must be made
within 15 months after the termination of suretyship for
the defaulting employee. The claim was not made
within that period, but the Mississippi Supreme Court
held that this condition was not enforceable because con-
trary to a Mississippi statute. This Court reversed the
Mississippi court, holding that the Mississippi statute
could not disregard the limiting provision of the contract.
The principle was laid down that a State may not “in an
action based upon such a contract enlarge the obligations
of the parties to accord with every local statutory policy
solely upon the ground that one of the parties is its own
citizen.” 292 U. S., at 149. Joining in this unanimous
decision were two members, Mr. Chief Justice Hughes and
Mr. Justice Brandeis, who probably had more specialized
knowledge to make them aware that “Government has
always had a special relation to insurance,” Osborn v.
Ozlin, 310 U. S. 53, 65, than any other Justices ever to sit
on this Court.

In the Hartford Indemnity case, as here, the policy
covered transitory risks, without a defined situs, and the
State of the forum had a foreseeable concern with the
protection of assets within its jurisdiction at the time the
policy was issued, for the policy issued listed 21 employ-
ees who were then working in Mississippi. Nevertheless,
Mississippi, the State of the forum, was not allowed to
enlarge the obligations of a contract elsewhere validly
consummated.

Our more recent cases have not made inroad on the
governing consideration in the Hartford Indemnity case,
that the State which fixes the terms of insurance con-
tracts has interests to be protected by the Constitution
no less important than has a State which seeks to excise
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provisions of such a contract. In both the Osborn case,
supra, and Hoopeston Canning Co. v. Cullen, 318 U. S.
313, the Court was concerned merely with the validity of
legislation of a regulatory nature. In neither was the
Court faced with the problem of applying to an existing
valid contract made outside the State local law modify-
ing such contract. Realization that the Louisiana stat-
ute, in the context of this case, raises the delicate problem
of balancing interests—that refractory aspect of due
process—admonishes its avoidance when an easier solu-
tion lies at hand.

These, then, are the formidable constitutional hurdles
that would have to be cleared were this an action against
an insurance company which, somehow or other, was
duly served in Louisiana but which had not exercised
the privilege of doing business there subject to the condi-
tion of amenability to Louisiana direct action statutes.
I have no doubt, however, that Louisiana can exact from
Employers’, as it did, valid consent to direct action in the
case of injuries inflicted in Louisiana upon its citizens by
Employers’ policyholders. It can do so as part of the
fair bargain by which it gave hospitality to Employers’
for doing business in Louisiana.

After the grain is winnowed from the chaff in some hun-
dred opinions dealing with so-called ‘“unconstitutional
conditions,” insofar as they relate to the power of a State
to exclude a foreign corporation or condition its entry, the
residuum is clear. In an early leading case the State’s
authority was asserted in absolute terms:

“Having no absolute right of recognition in other
States, but depending for such recognition and the
enforcement of its contracts upon their assent, it
follows, as a matter of course, that such assent may
be granted upon such terms and conditions as those
States may think proper to impose. They may ex-
clude the foreign corporation entirely; they may
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restrict its business to particular localities, or they
may exact such security for the performance of its
contracts with their citizens as in their judgment
will best promote the public interest. The whole
matter rests in their discretion.” Paul v. Virginia, 8
Wall. 168, 181.°

After a while, some obvious, strictly defined qualifications
were made:

“The only limitation upon this power of the State
to exclude a foreign corporation from doing business
within its limits . . . or to exact conditions for allow-
ing the corporation to do business or hire offices
there, arises where the corporation is in the employ
of the federal government, or where its business is
strictly commerce, interstate or foreign. The con-
trol of such commerce, being in the federal govern-
ment, is not to be restricted by state authority.”
Pembina Consolidated Silver Mining & Milling Co.
v. Pennsylvania, 125 U. S. 181, 190.

After considerable further judicial experience, the matter
was thus summarized in our own day by Mr. Justice
Holmes:

11

. we assume in favor of the defendants that the
State has the power and constitutional right arbi-
trarily to exclude the plaintiff without other reason
than that such is its will. But it has been held a
great many times that the most absolute seeming

2 An earlier case expressed, in a jumble of loose generalizations, the
assumption that there were some inherent restrictions on a State’s
power to deal with foreign corporations. Lafayette Insurance Co. v.
French, 18 How. 404, 407. Phrases like “natural justice” or “natural
reason” or ‘“the principles of the social compact” were in fashion
at that time for stating intrinsic limitations on the exercise of all
political power. More recently, the power of this Court to strike
down legislation has been more acutely analyzed and less loosely
expressed. Rhetorical generalizations have not been deemed suffi-
cient justification for invalidating legislation.
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rights are qualified, and in some circumstances be-
come wrong. One of the most frequently recurring
instances is when the so-called right is used as part
of a scheme to accomplish a forbidden result. Frick
v. Pennsylvania, 268 U. S. 473. American Bank &
Trust Co. v. Federal Reserve Bank of Atlanta, 256
U. S. 350, 358. Badders v. United States, 240 U. S.
391, 394. United States v. Reading Co., 226 U. S.
324, 357. Thus the right to exclude a foreign cor-
poration cannot be used to prevent it from resorting
to a federal court, Terral v. Burke Construction Co.,
257 U. S. 529; or to tax it upon property that by
established principles the State has no power to tax,
Western Union Telegraph Co. v. Kansas, 216 U. S. 1,
and other cases in the same volume and later that
have followed it; or to interfere with interstate com-
merce, Stour Remedy Co. v. Cope, 235 U. S. 107
[197], 203; Looney v. Crane Co., 245 U. S. 178, 188.
Western Union Telegraph Co. v. Foster, 247 U. S.
105, 114. A State cannot regulate the conduct of a
foreign railroad corporation in another jurisdiction,
even though the Company has tracks and does busi-
ness in the State making the attempt. New York,
Lake Erie & Western R. R. Co. v. Pennsylvania, 153
U. S. 628, 646.” Fidelity & Deposit Co. v. Tafoya,
270 U. S. 426, 434-435.

This was a particularization of his earlier generalization
in Denver v. Denver Union Water Co., 246 U. S. 178:

“The ordinance of the City could mean no more than
that the Company must accept the City’s rates or
stop—and as it could be stopped by the City out and
out, the general principle is that it could be stopped
unless a certain price should be paid. . .. It is
true that this principle has not been applied in cases
where the condition tended to bring about a state of
things that there was a predominant public interest
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to prevent, but I see no ground for the application
here of anything to be deduced from Western Union
Telegraph Co. v. Kansas, 216 U. S. 1; Pullman Co. v.
Kansas, 216 U. S. 56, or Motion Picture Patents Co.
v. Universal Film Manufacturing Co., 243 U. S. 502.”
Id., at 197.

The upshot of our decisions was most recently thus
summarized by Mr. Justice Roberts for the Court:

“It has repeatedly been said that qualification of a
foreign corporation in accordance with the statutes
permitting its entry into the State constitutes an
assent on its part to all the reasonable conditions
imposed. Lafayette Insurance Co. v. French, supra
[18 How. 404], 408; St. Clair v. Cozx, supra [106
U. S. 350], 356; Connecticut Mutual Life Insur-
ance Co. v. Spratley, 172 U. 8. 602, 614; Old Wayne
Mut. Life Assn. v. McDonough, 204 U. S. 8, 22;
Commercial Mutual Accident Co.v. Davis, 213 U. S.
245, 254. It is true that the corporation’s entry
may not be conditioned upon surrender of constitu-
tional rights, as was attempted in the cases on which
the appellant relies. Terral v. Burke Construction
Co., 257 U. S. 529; Fidelity & Deposit Co. v. Tafoya,
270 U. S. 426; Frost Trucking Co. v. Ralroad Com-
mission, 271 U. S. 583; Hanover Fire Insurance Co. V.
Harding, 272 U. S. 494. And for this reason a State
may not exact arbitrary and unreasonable terms re-
specting suits against foreign corporations as the
price of admission, Power Mfg. Co. v. Saunders,
2741U.S.490. . . .

“The power of the State altogether to exclude the
corporation, and the consequent ability to condition
its entrance into the State, distinguishes this case
from those involving substituted service upon indi-
viduals . . . .” Washington v. Superior Court, 289
U.S. 361, 364-365.
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The standard of reasonableness, as expressed in the
Washington case, imposed on the power of a State to
admit a foreign corporation on conditions, embraces all
prior instances of denial of state power. It gives a ra-
tional basis for the holdings that a State may not restrict
federal judicial power or burdensomely regulate or tax
interstate commerce, or, without justification of ample
interests of its own, project its powers into the domain of
another State.

What Louisiana has done here falls outside any of the
specific instances or the guiding principles recognized by
this Court from time to time as limitations upon what
still remains the practically arbitrary power of a State in
dealing with the desire of a foreign corporation, not priv-
ileged to do so by federal authority, to do business within
its bounds.®* Here we have no claim of interference with
interstate commerce or with the operations of the Fed-
eral Government. There is no discrimination between
foreign and domestic insurance companies. And there is
no denial of due process because the Louisiana condition
of admission meets the test of reasonableness, a standard
to be applied in diverse contexts in the light of all relevant
factors, including here the recognized power to exclude a
foreign corporation. It meets the test of reasonableness
because the conditions imposed are fairly related to the
interests which Louisiana may appropriately protect in
surrendering its right to exclude a foreign corporation.
The interests of Massachusetts or Illinois do not so ob-

3 Whatever the survival value of Frost & Frost Trucking Co. v.
Railroad Comm’n, 271 U. 8. 583, cf. Stephenson v. Binford, 287 U. S.
251, it is significant that, while it was there held that to subject a
private carrier to a common carrier’s liabilities as a condition of per-
mitting a local trucking company to use the highways was violative of
due process, the opinion did not even advert to the earlier case of
Pierce Oil Corp. v. Phoeniz Rfg. Co., 259 U. S. 125, in which the
imposition of a common carrier’s liabilities on a private oil carrier
was upheld as a condition on the entry of the foreign corporation.
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viously subordinate those of Louisiana that the latter
must constitutionally yield to the former.

Surely it was reasonable for Louisiana to adopt the
method it did of meeting some of the difficulties in ob-
taining jurisdiction over out-of-state tortfeasors, typified
in the present case by the dispute over the efficacy of
attempted service upon Gillette, the insured. Even
where that specific problem is not present, the State
may justifiably have felt concern over the delays in sat-
isfaction of judgments for injuries sustained in Louisiana
by Louisiana citizens that are inherent under the tradi-
tional system which requires a separate action by the vic-
tim of an insured tortfeasor to reach the latter’s insurance
should he default in payment of a judgment against him.
It cannot be said that Louisiana was extorting an unfair
or unreasonable advantage for its citizens as the price of
its permission to Employers’ to tap the Louisiana insur-
ance market.* Nor can it be said that in thus protecting
its own serious interests it was selfishly or ruthlessly
seeking to inject itself into matters that were the sole or
predominant concern of sister States.’

+ Thus it has been held that a State may, as a condition of admis-
sion, require compliance with local antitrust policy, Waters-Pierce
0il Co. v. Tezas, 177 U. S. 28, even as to the operations of foreign
corporations in another State, Hammond Packing Co. v. Arkansas, 212
U. S. 322. It may require the assumption by a private carrier of
some of the duties of a common carrier, Pierce Oil Corp. v. Phoenix
Rfg. Co., 259 U. 8. 125; and it may impose methods of substituted
service on foreign corporations which, if applied to individuals, would
be violative of due process, Washington v. Superior Court, 289 U. 8.
361.

5 Such cases as St. Louis Cotton Compress Co. v. Arkansas, 260
U. S. 346, and Fidelity & Deposit Co. v. Tafoya, 270 U. 8. 426, in-
validating state statutes which attempted to prevent or penalize acts
outside of the forum State are not pertinent. In these cases a State
was seeking to assert its power over the happenings in another State.
And so, likewise, a State may not tax property within the taxing
jurisdiction of another State.
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OPPER v. UNITED STATES.
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No. 49. Argued October 22, 1954.—Decided December 6, 1954.

Petitioner was convicted of violating 18 U. S. C. §§2 and 281, on
charges that he had conspired with and induced a federal employee
to accept outside compensation for services in a matter before a
federal agency in which the United States had an interest. The
Government relied upon voluntary oral and written statements
made by petitioner to the Federal Bureau of Investigation and upon
other independent evidence. The statements made by petitioner
to the F. B. I. were exculpatory and were not confessions, but were
admissions of fact essential to prove the charge against petitioner
and of an element of the crime. Held:

1. An accused’s extrajudicial admissions of essential facts or ele-
ments of the crime, made subsequent to the erime, are of the same
character as confessions, and corroboration by independent evidence
is required. Pp. 89-92.

(a) The requirement of corroboration applies to exculpatory
statements to the same extent that it applies to incriminatory
statements. Pp. 91-92.

2. The jury’s finding in this case, from the admissions of essen-
tial facts together with all the other evidence, that the guilt of
petitioner had been established beyond a reasonable doubt is sup-
ported by substantial evidence. Pp. 92-94.

(a) The corroborative evidence need not be sufficient, inde-
pendent of the statements, to establish the corpus delicti. P. 93.

(b) It is sufficient if the corroboration supports the essential
facts admitted sufficiently to justify a jury inference of their truth;
but those facts plus the other evidence must be sufficient to find
guilt beyond a reasonable doubt. P. 93.

3. There is nothing in the record in this case requiring reversal
because of any confusion or injustice arising from the trial of peti-
tioner jointly with a codefendant. Pp. 94-95.

211 F. 2d 719, affirmed.

Frederick Bernays Wiener argued the cause for peti-
tioner. With him on the brief was John M. Kelley, Jr.
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John F. Davis argued the cause for the United States.
With him on the brief were Solicitor General Sobeloff,
Assistant Attorney General Olney and J. F. Bishop.

Mgk. Justice REED delivered the opinion of the Court.

Petitioner seeks review of a conviction under charges
that he violated 18 U. S. C. § 281, a section which pun-
ishes employees of the United States who receive outside
compensation for any services to be rendered in any mat-
ter before a federal department or agency in which the
United States is a party. Petitioner was not himself an
employee but was charged with inducing a federal em-
ployee to accept compensation for such services through
conspiring with him for that purpose. Such inducement
violates 18 U. S. C. §§ 2 and 281. The sections are set
out in the margin.*

Count 1 of the indictment charged, in substance, that
on or about October 1, 1950, Hollifield, an employee of
the United States, agreed to receive $1,750 from the peti-
tioner for services to be rendered by Hollifield in regard
to purchase requests in which the United States had a

118 U.S8.C. §281:

“Whoever, being . . . [an] officer or employee of the United States
or any department or agency thereof, directly or indirectly receives
or agrees to receive, any compensation for any services rendered or
to be rendered, either by himself or another, in relation to any pro-
ceeding, contract, claim, controversy, charge, accusation, arrest, or
other matter in which the United States is a party or directly or
indirectly interested, before any department, agency, court martial,
officer, or any civil, military, or naval commission, shall be fined not
more than $10,000 or imprisoned not more than two years, or both;
and shall be incapable of holding any office of honor, trust, or profit
under the United States.”

Id. §2:

“(a) Whoever commits an offense against the United States or
aids, abets, counsels, commands, induces or procures its commission,
is punishable as a prineipal.”
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direct interest. The services consisted of Hollifield's
recommending approval and procurement by the Depart-
ment of the Air Force of certain types of sun goggles and
ski goggles which were to be used in Air Force survival
kits. Count 4 charged receipt by Hollifield of $200 on
or about August 5, 1951. Each of these two counts
charged that petitioner aided, abetted, induced and pro-
cured Hollifield to unlawfully receive the compensation.

The fifth count charged a conspiracy between Hollifield
and the petitioner from October 1, 1950, until September
26, 1951, to perform the unlawful acts alleged. Con-
victions on other counts were reversed.

Hollifield and the petitioner were tried jointly after
the petitioner’s motion for severance was denied. The
jury found petitioner guilty on all counts and sentence
was duly imposed. On appeal the Court of Appeals for
the Sixth Circuit affirmed the conviction as to the above
counts now before us. 211 F. 2d 719.

Certiorari was granted, 347 U. S. 1010, because of
asserted variance or conflict between the legal conclu-
sion reached in this case—that an extrajudicial, exculpa-
tory statement of an accused, subsequent to the alleged
crime, needs no corroboration—and other cases to the
contrary.* This Court, in granting certiorari, limited
review to the three issues raised by the petitioner which
were considered important to the administration of crimi-
nal law and upon which there appeared to be some
divergence of opinion among the Courts of Appeals.®

Hollifield was employed by the United States Air
Force at the Aero Medical Laboratory at Wright Field,

2 Warszower v. United States, 312 U. S. 342; Calderon v. United
States, 207 F. 2d 377; Pines v. United States, 123 F. 2d 825; Gulotta
v. United States, 113 F. 2d 683.

3The three questions as set out by the petitioner upon which cer-
tiorari was granted are: “3. Whether, where an admission is made
to law enforcement officers after the date of the acts charged as crimes,
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Dayton, Ohio. His job entailed, among other things,
preparing the specifications of survival kits and deter-
mining whether goods submitted for those kits, including
goggles, complied with the specifications. Petitioner
resided in Chicago and was a subcontractor on various
projects for equipping these kits. The petitioner sup-
plied certain goggles to a prime contractor who submitted
them for approval for use in the kits. The goggles were
rejected on January 23, 1951, because of “marked devia-
tions” from applicable specifications. A short time there-
after Hollifield arranged a conference with the project
engineer who had made the rejection. At the conference
Hollifield, accompanied by the petitioner, strongly urged
acceptance of petitioner’s goggles. It was concluded that
Hollifield should prepare a written memorandum of his
reasons for acceptance. A written memorandum dated
January 25, 1951, was prepared.* Thereafter reconsider-
ation was granted and on February 3, 1951, use of
petitioner’s goggles was recommended.

The Government further established by various records
that on April 13, 1951, a long-distance call was made from
Hollifield’s residence in Dayton to petitioner in Chicago;
that petitioner on April 16, 1951, cashed a check for
$1,000, which check was dated April 13, 1951; and that
a round-trip airline ticket was issued in Hollifield’s name

it is to be so far treated as a confession that, in the absence of
corroboration, it is inadmissible.

“4, Whether a conviction can be sustained where there is, apart
from an admission made to law enforcement officers after the date
of the acts charged as crimes, no proof of the corpus delicti.

“5. Whether, in convicting petitioner the jury, and in sustaining
his conviction the court below, in fact admitted, as against him,
statements of his co-defendant which, as a matter of law, were not
competent evidence against him.” 347 U. S. 1010.

4+ The memorandum, although signed by another, bore Hollifield’s
initials and embodied the reasons he had orally urged at the
conference.
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for April 14, 1951, flights from Dayton to Chicago and
return.

The evidence of the Government thus far summarized
was established by independent proof. The remainder
of the Government’s case depended upon a written state-
ment submitted by the petitioner to the Federal Bureau
of Investigation and various oral statements made by the
petitioner to the FBI in several interviews.

The substance of these statements was that the peti-
tioner had first met Hollifield in October 1950, and had
seen him some fifteen times thereafter at Wright Field
and in Chicago and that he had discussed the rejection
of the goggles with Hollifield. He further stated that
Hollifield, pursuant to an earlier phone call, came to his
office in Chicago on Saturday, April 14, 1951, and he had
handed Hollifield $1,000 which he had taken from cash
he had at home and which cash he had replenished on
Monday, April 16, 1951, by cashing a check dated April
13,1951, in that amount. Petitioner also admitted giving
Hollifield another $200 some two weeks later.

In both his oral and written statements petitioner in-
sisted that he had never requested anything of Hollifield
in regard to the goggles; that the money was strictly a
loan to Hollifield based upon Hollifield’s request to him
that he needed money in regard to a mortgage on his
home; that no security was given for the loan; that he
had no receipt or agreement for interest; that he had no
personal knowledge as to whether Hollifield owned a home
or not; and that none of the money had been repaid.
Petitioner consistently and specifically denied any guilt
of the offense charged.

The petitioner makes no claim that any of the extra-
judicial statements were anything but voluntary. In fact
the record discloses that petitioner was cooperative with
the FBI in furnishing information and that petitioner had
ample opportunity to consult counsel in reference to the
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FBI interviews and statements he made. Petitioner’s
prime contention is that his statements made after the
date of the offense charged are so analogous to a con-
fession that the same rules applicable to confessions must
be applied and that if such rules are applied the conviction
cannot stand.

First. 1t is petitioner’s contention that where extra-
judicial admissions that point to guilt are made by the
accused, after the date of the acts charged as crime, testi-
mony by witnesses other than the accused as to such oral
or written admissions cannot be accepted as evidence
without corroboration of the facts stated. That conclu-
sion derives from petitioner’s position that admissions of
essential facts to prove a crime or admissions of some of
its elements are so analogous to confessions of guilt that
the same rule as to corroboration should be applied.

In the United States our concept of justice that finds no
man guilty until proven has led our state and federal
courts generally to refuse conviction on testimony con-
cerning confessions of the accused not made by him at the
trial of his case. Wigmore, Evidence (3d ed.), § 2071.
See Warszower v. United States, 312 U. S. 342, 345, note
2. We have gone further in that direction than has the
common law of England. There the courts have been
hesitant to lay down a rule that an uncorroborated extra-
judicial confession may not send an accused to prison or
to death.> In our country the doubt persists that the zeal
of the agencies of prosecution to protect the peace, the
self-interest of the accomplice, the maliciousness of an

5In some cases a person may be convicted on his own confession
without any corroborating evidence. 9 Halsbury’s Laws of England
(2d ed.) §291, p. 207; § 268, p. 183, note g; I Phillipps and Arnold,
Evidence (5th Am. ed.), p. 441. In manslaughter this conclusion is
cautiously applied. Regina v. Burton, Dearsly’s Crown Cases (1852~
1856) 282. Proof of the corpus delicti is required. Halsbury, supra,
§ 768; R.v. Davidson, 25 Cr. App. R. 21.

318107 O - 55 - 12
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enemy or the aberration or weakness of the accused under
the strain of suspicion may tinge or warp the facts of the
confession. Admissions, retold at a trial, are much like
hearsay, that is, statements not made at the pending
trial. They had neither the compulsion of the oath nor
the test of cross-examination.® They are competent as
an admission against interest.

The admissions detailed above establish an acquaint-
ance between petitioner and the employee, and a motive
but not a purpose to have the federal employee agree
to receive prohibited compensation for the services.
More importantly they establish the receipt of money by
the employee around the time of the alleged inducement
by conspiracy to secure the employee’s services before a
federal agency concerning a contract in which the United
States was interested. While the oral and verbal state-
ments were not confessions of guilt, they were admissions
of fact essential to prove the charge against petitioner and
indeed of an element of the erime, inducement to receive
the prohibited compensation or an illegal acceptance of
a promise to pay.

In Warszower v. United States, 312 U. S. 342, 348, we
held that although the only proof of an essential element
of making a false statement was admissions to the con-
trary prior to the erime charged, sufficient to convict if
found true, such an admission would take the case to the
jury. We said such admissions “contain none of the
inherent weaknesses of confessions or admissions after the
fact.” We think that an accused’s admissions of essen-
tial facts or elements of the crime, subsequent to the
crime, are of the same character as confessions and that
corroboration should be required. See I Greenleaf, Evi-

6 See American Law Institute Model Code of Evidence, adopted
May 15, 1942, Foreword, Professor Edmund M. Morgan, 36, Rule
501; Wigmore, Evidence (3d ed.), § 1048.
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dence (16th ed.), § 216; Smith v. United States, post,
p. 147, decided today.

The need for corroboration extends beyond complete
and conscious admission of guilt—a striect confession.’
Facts admitted that are immaterial as to guilt or inno-
cence need no discussion. But statements of the accused
out of court that show essential elements of the crime,
here payment of money, necessary to supplement an
otherwise inadequate basis for a verdiet of convietion,
stand differently. Such admissions have the same pos-
sibilities for error as confessions. They, too, must be
corroborated. See Wilson v. United States, 162 U. S. 613,
621.

1t is urged by the Government, however, that such re-
quirement should not apply to exculpatory statements,
that is, those that explain actions rather than admit guilt.
It is thought that exculpatory statements do not have
behind them the pressure of coercion or the inducement
of escaping the consequences of crime. This accords

7“A confession is an acknowledgment in express words, by the
accused in a criminal case, of the truth of the gwilty fact charged or
of some essential part of it.” Professor Wigmore excludes from the
rule of corroboration exculpatory statements: “Exculpatory state-
ments, denying guilt, cannot be confessions. This ought to be plain
enough, if legal terms are to have any meaning and if the spirit of
the general principle is to be obeyed.” Also, “acknowledgments of
subordinate facts colorless with reference to actual guilt.”

“An acknowledgment of a subordinate fact, not directly involving
guilt, or, in other words, not essential to the crime charged, is not a
confession; because the supposed ground of untrustworthiness of con-
fessions . . . is that a strong motive impels the accused to expose
and declare his guilt as the price of purchasing immunity from present
pain or subsequent punishment; and thus, by hypothesis, there must
be some quality of guilt in the fact acknowledged. Confessions are
thus only one species of admissions; and all other admissions than
those which directly touch the fact of guilt are without the scope of
the peculiar rules affecting the use of confessions.” Wigmore,
Evidence (3d ed.), § 821.
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with Professor Wigmore’s view. See note 7, supra. The
statements here are exculpatory. See summary, supra.
There is no opinion of this Court declaring or declining
such an exception.® We conclude that exculpatory state-
ments, however, may not differ from other admissions
of incriminating facts. Given when the accused is under
suspicion, they become questionable just as testimony
by witnesses to other extrajudicial statements of the
accused. They call for corroboration to the same extent
as other statements.

Second. We next consider the extent of the corrobora-
tion of admissions necessary as a matter of law for a
judgment of conviction. On this point the cases in the
federal courts show divergence. One line of cases fol-
lows the rule set out in Daeche v. United States, 250 F.
566, that the corroborative evidence is sufficient if it
touches the corpus delicti “in the sense of the injury
against whose occurrence the law is directed,” 250 F.,
at 571, and is of a type which goes to fortify the truth-
fulness of the confession.® Some cases would seem only
to require the latter half of the Daeche rule; that is,
proof of any corroborating circumstances is adequate
which goes to fortify the truth of the confession or tends
to prove facts embraced in the confession. There is no
necessity that such proof touch the corpus delict: at all,
though, of course, the facts of the admission plus the
corroborating evidence must establish all elements of the
crime."

8 Bram v. United States, 168 U. S. 532, an important case in the
field of admissions, excludes such a statement on the ground of
coercion, not exculpation. P. 562.

9E. g., Jordan v. United States, 60 F. 2d 4; United States v.
Kertess, 139 F. 2d 923; Forlint v. United States, 12 F. 2d 631, 634.

10 Accord, United States v. Williams, 1 CIliff. 5, 28 Fed. Cas., No.
16,707, pp. 636, 644; Pearlman v. United States, 10 F. 2d 460;
Wynkoop v. United States, 22 F. 2d 799; Bolland v. United States,
238 F. 529, 530.
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Other decisions tend to follow the rule enunciated in
Forte v. United States, 68 App. D. C. 111, 115, 119, 94 F.
2d 236, 240, 244, that the corroboration must consist of
substantial evidence, independent of the accused’s extra-
judicial statements, which tends to establish the whole
of the corpus delicti."

Whether the differences in quantum and type of inde-
pendent proof are in principle or of expression is difficult
to determine. Each case has its own facts admitted and
its own corroborative evidence, which leads to patent indi-
vidualization of the opinions. However, we think the
better rule to be that the corroborative evidence need
not be sufficient, independent of the statements, to estab-
lish the corpus delicti. It is necessary, therefore, to
require the Government to introduce substantial inde-
pendent evidence which would tend to establish the
trustworthiness of the statement. Thus, the independent
evidence serves a dual function. It tends to make the
admission reliable, thus corroborating it while also estab-
lishing independently the other necessary elements of
the offense. Smath v. United States, post, p. 147. 1t
is sufficient if the corroboration supports the essential
facts admitted sufficiently to justify a jury inference of
their truth. Those facts plus the other evidence besides
the admission must, of course, be sufficient to find guilt
beyond a reasonable doubt.

Turning to the instant case, it is clear that there was
substantial independent evidence to establish directly the

11 Breoli v. United States, 76 U. S. App. D. C. 360, 361, 362, 363,
131 F. 2d 354, 355, 356, 357, following and reaffirming Forte, states
the rule to be that corroboration which merely tends to support the
confession is insufficient, as it must also embrace substantial evidence
touching and tending to prove each of the main elements or constitu-
ent parts of the corpus delicti. Also following this rule, e. g., Pines v.
United States, 123 F. 2d 825; Ryan v. United States, 99 F. 2d 864;
United States v. Fenwick, 177 F. 2d 488.
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truthfulness of petitioner’s admission that he paid the
government employee money.’? But this direct corrob-
orative evidence tending to prove the truthfulness of peti-
tioner's statements would not establish a corpus delicti
of the offense charged. Rather it tends to establish only
one element of the offense—payment of money. The
Government therefore had to prove the other element of
the corpus delicti—rendering of services by the govern-
ment employee—entirely by independent evidence."
This independent evidence of services and of facts within
the admissions seems adequate to constitute corroboration
of petitioner’s extrajudicial admissions and also establish
the corpus delicti. The jury was free therefore to con-
sider the admissions in connection with all the other evi-
dence in the case and to decide whether the guilt of the
petitioner had been established beyond a reasonable
doubt. They found that it was and we feel that such
finding is supported by substantial evidence.

Third. Petitioner’s final complaint arises out of the fact
that the conspirators were tried jointly. The petitioner
feels that the jury might have become confused and im-
properly considered statements of codefendant Hollifield
in reaching its verdict as to petitioner. Other than this
general possibility of confusion, he points out nothing
specifically prejudicial resulting from the joint trial.
The fact that the Court of Appeals below reversed on two
counts because of lack of evidence independent of state-
ments of Hollifield is emphasized to bolster this claim of
error as to the remaining counts.

12 (1) The long-distance call from Hollifield’s home to petitioner’s
home on April 13, 1951. (2) Petitioner’s $1,000 check dated April
13, 1951. (3) The airline tickets in Hollifield’s name for a flight
to Chicago on April 14, 1951.

13 This was accomplished by introduction of substantially uncon-
troverted evidence of Hollifield’s efforts in gaining acceptance by the
Government of petitioner’s previously rejected goggles.
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It was within the sound discretion of the trial judge
as to whether the defendants should be tried together or
severally and there is nothing in the record to indicate an
abuse of such discretion when petitioner’s motion for sev-
erance was overruled. The trial judge here made clear
and repeated admonitions to the jury at appropriate times
that Hollifield’s incriminatory statements were not to be
considered in establishing the guilt of the petitioner.*
To say that the jury might have been confused amounts
to nothing more than an unfounded speculation that the
jurors disregarded clear instructions of the court in arriv-
ing at their verdict. Our theory of trial relies upon the
ability of a jury to follow instructions. There is nothing
in this record to call for reversal because of any confusion
or injustice arising from the joint trial. The record con-
tains substantial competent evidence upon which the jury
could find petitioner guilty. The judgment is

Affirmed.
MRgr. JusticE FRANKFURTER concurs in the result.

MRg. JusTtice Douaras, believing that Forte v. United
States, 68 App. D. C. 111, 94 F. 2d 236, states the better
rule on corroboration, would reverse the judgment below.

4 Rule 14, Federal Rules of Criminal Procedure; United States v.
Ball, 163 U. S. 662, 672; Waldeck v. United States, 2 F. 2d 243;
Olmstead v. United States, 19 F. 2d 842; Metcalf v. United States,
195 F. 2d 213, 217.




96 OCTOBER TERM, 1954.

Syllabus. 348 U. 8.

BROOKS ». NATIONAL LABOR RELATIONS
BOARD.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT.

No. 21. Argued October 18, 1954 —Decided December 6, 1954.

In a representation election conducted by the National Labor Rela-
tions Board at petitioner’s place of business in April 1951, a par-
ticular union won by a vote of eight to five, and the Board certified
it as the exclusive bargaining representative. A week after the
election and the day before the certification, petitioner received a
handwritten letter signed by nine of the 13 employees in the bar-
gaining unit stating that they “are not in favor of being represented
by” the union. Petitioner thereupon refused to bargain with the
union. In an unfair labor practice proceeding under the amended
National Labor Relations Act, the Board ordered petitioner to
bargain. Held: The Board was entitled to an order of enforcement
from the Court of Appeals. Pp. 97-104.

(a) An employer who is presented with evidence that his em-
ployees have deserted their certified union is not entitled forthwith
to refuse to bargain with the union. P. 103.

(b) The fact that a bargaining agency may be ascertained by
methods less formal than a supervised election does not warrant
sanctioning informal repudiation where decertification by another
election is precluded. Pp. 103-104.

(¢) It is not within the power of this Court to require the Board
to relieve a small employer, like the one involved in this case, of
the duty that may be exacted from an enterprise with many
employees. P. 104.

(d) It is within the Board’s diseretion in carrying out congres-
sional policy to treat the one-year certification period as running
from the date of certification rather than from the date of the
election. P. 104.

(e) The Board’s rule that one year after certification the
employer may ask for an election, or, if he has fair doubts about
the union’s continuing majority, he may refuse to bargain further
with it, is within the Board’s administrative authority. P. 104.

204 F. 2d 899, affirmed.
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Erwin Lerten argued the cause for petitioner. With
him on the brief were Frederick A. Potruch and Henry S.
Fraser.

David P. Findling argued the cause for respondent.
With him on the brief were Solicitor General Sobeloff,
George J. Bott, Dominick L. Manoli, Fannie M. Boyls
and William J. Avrutis.

Henry S. Fraser filed a brief for the Genesee Foundry
Co., Inc., as amicus curiae, urging reversal.

A brief of amict curiae urging affirmance was filed by
J. Albert Woll and Herbert S. Thatcher for the American
Federation of Labor, and Arthur J. Goldberg and David
E. Feller for the Congress of Industrial Organizations.

MR. JusTice FRANKFURTER delivered the opinion of the
Court.

The National Labor Relations Board conducted a rep-
resentation election in petitioner’s Chrysler-Plymouth
agency on April 12, 1951. District Lodge No. 727, Inter-
national Association of Machinists, won by a vote of eight
to five, and the Labor Board certified it as the exclusive
bargaining representative on April 20. A week after the
election and the day before the certification, petitioner
received a handwritten letter signed by nine of the 13
employees in the bargaining unit stating: “We, the under-
signed majority of the employees . . . are not in favor of
being represented by Union Local No. 727 as a bargaining
agent.”

Relying on this letter and the decision of the Court of
Appeals for the Sixth Circuit in Labor Board v. Vulcan
Forging Co., 188 F. 2d 927, petitioner refused to bargain
with the union. The Labor Board found, 98 N. L. R. B.
976, that petitioner had thereby committed an unfair
labor practice in violation of §§8 (a)(1) and 8 (a)(5) of
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the amended National Labor Relations Act, 61 Stat. 140—
141, 29 U. S. C. §§ 158 (a) (1), (a)(5), and the Court of
Appeals for the Ninth Circuit enforced the Board’s order
to bargain, 204 F. 2d 899. In view of the conflict between
the Circuits, we granted certiorari, 347 U. S. 916.

The issue before us is the duty of an employer toward
a duly certified bargaining agent if, shortly after the elec-
tion which resulted in the certification, the union has lost,
without the employer’s fault, a majority of the employees
from its membership.

Under the original Wagner Act, the Labor Board was
given the power to certify a union as the exclusive repre-
sentative of the employees in a bargaining unit when it
had determined, by election or “any other suitable
method,” that the union commanded majority support.
§9 (c), 49 Stat. 453. In exercising this authority the
Board evolved a number of working rules, of which the
following are relevant to our purpose:

(a) A certification, if based on a Board-conducted elec-
tion, must be honored for a “‘reasonable” period, ordinarily
“one year,” in the absence of “unusual circumstances.”’

(b) “Unusual circumstances” were found in at least
three situations:? (1) the certified union dissolved or
became defunct; ® (2) as a result of a schism, substantially
all the members and officers of the certified union trans-
ferred their affiliation to a new local or international;*

1E. g., Kimberly-Clark Corp., 61 N.L. R. B.90. But see Trackson
Co., 56 N. L. R. B.917.

2 The cases in which the Board found the “unusual circumstances”
were all representation cases in which a rival union sought a new
election less than a year after certification.

3 Public Service Electric & Gas Co., 59 N. L. R. B. 325; cf. Nash-
ville Bridge Co., 49 N. L. R. B. 629.

4 Brightwater Paper Co., 54 N. L. R. B. 1102; Carson Pirie Scott
& Co, 69 N. L. R. B. 935; cf. Great Lakes Carbon Corp., 44
N. L. R. B. 70.
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(3) the size of the bargaining unit fluctuated radically
within a short time.?

(¢) Loss of majority support after the ‘“reasonable”
period could be questioned in two ways: (1) employer’s
refusal to bargain, or (2) petition by a rival union for a
new election.®

(d) If the initial election resulted in a majority for
“no union,” the election—unlike a certification—did not
bar a second election within a year.

The Board uniformly found an unfair labor practice
where, during the so-called “certification year,” an em-
ployer refused to bargain on the ground that the certified
union no longer possessed a majority. While the courts
in the main enforced the Board’s decisions,” they did not
commit themselves to one year as the determinate con-
tent of reasonableness. The Board and the courts pro-
ceeded along this line of reasoning:

(a) In the political and business spheres, the choice of
the voters in an election binds them for a fixed time.
This promotes a sense of responsibility in the electorate
and needed coherence in administration. These con-
siderations are equally relevant to healthy labor relations.

(b) Since an election is a solemn and costly occasion,
conducted under safeguards to voluntary choice, revoca-
tion of authority should oceur by a procedure no less
solemn than that of the initial designation. A petition
or a public meeting—in which those voting for and
against unionism are disclosed to management, and in

5 See Westinghouse Electric & Mfg. Co., 38 N. L. R. B. 404, 409.

6 In Tabardrey Mfg. Co. 51 N. L. R. B. 246, the Board refused
to conduct an election where there was no rival union and the
employees were dissatisfied with their certified agent.

"E. g., Labor Board v. Century Oxford Mfg. Corp., 140 F. 2d 541
(C. A. 2d Cir.) (six weeks); Labor Board v. Botany Worsted Mills,
133 F. 2d 876 (C. A. 3d Cir.) (repudiation one week after election,
refusal to bargain three months after certification). Contra: Labor
Board v. Inter-City Advertising Co., 154 F. 2d 244 (C. A. 4th Cir.).
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which the influences of mass psychology are present—
is not comparable to the privacy and independence of the
voting booth.

(¢) A union should be given ample time for carrying
out its mandate on behalf of its members, and should not
be under exigent pressure to produce hothouse results or
be turned out.

(d) Tt is scarcely conducive to bargaining in good faith
for an employer to know that, if he dillydallies or subtly
undermines, union strength may erode and thereby re-
lieve him of his statutory duties at any time, while if he
works conscientiously toward agreement, the rank and
file may, at the last moment, repudiate their agent.

(e) In situations, not wholly rare, where unions are
competing, raiding and strife will be minimized if elec-
tions are not at the hazard of informal and short-term
recall.

Certain aspects of the Labor Board’s representation
procedures came under scrutiny in the Congress that
enacted the Taft-Hartley Act in 1947, 61 Stat. 136. Con-
gress was mindful that, once employees had chosen a
union, they could not vote to revoke its authority and
refrain from union activities, while if they voted against
having a union in the first place, the union could begin at
once to agitate for a new election.® The National Labor
Relations Act was amended to provide that (a) employees
could petition the Board for a decertification election, at
which they would have an opportunity to choose no

8 Committee reports and controlling floor statements show an
awareness of the Board’s prior practice but afford no guidance for
solution of our problem. The Senate Report declared: “In order to
impress upon employees the solemnity of their choice, when the
Government goes to the expense of conducting a secret ballot, the
bill also provides that elections in any given unit may not be held
more frequently than once a year.” 8. Rep. No. 105, 80th Cong.,
1st Sess. 12. And further, “At present, if the union loses, it may
on presentation of additional membership cards secure another elec-
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longer to be represented by a union, 61 Stat. 144, 29
U. S. C. §159(e)(1)(A)(ii); (b) an employer, if in
doubt as to the majority claimed by a union without
formal election or beset by the conflicting claims of rival
unions, could likewise petition the Board for an election,
61 Stat. 144, 29 U. S. C. §159 (¢)(1)(B); (c) after a
valid certification or decertification election had been con-
ducted, the Board could not hold a second election in the
same bargaining unit until a year had elapsed, 61 Stat.
144, 29 U. S. C. §159 (¢)(3); (d) Board certification
could only be granted as the result of an election, 61 Stat.
144, 29 U. S. C. § 159 (¢) (1), though an employer would
presumably still be under a duty to bargain with an uncer-
tified union that had a clear majority, see Labor Board v.
Kobritz, 193 F. 2d 8 (C. A. 1st Cir.).

The Board continued to apply its ‘“one-year certifica-
tion” rule after the Taft-Hartley Act came into force,’

tion within a short time, but if it wins its majority cannot be
challenged for a year.” Id. at 25.

And Senator Taft, the authoritative expounder of his measure, does
not give us much more help: “The bill also provides that elections
shall be held only once a year, so that there shall not be a constant
stirring up of excitement by continual elections. The men choose
a bargaining agent for 1 year. He remains the bargaining agent
until the end of that year.” 93 Cong. Rec. 3838.

The House decided to reverse the practice under the Wagner Act
by inserting a provision which would have limited representation
elections to 12-month intervals but permitted decertification elections
at any time. It did so as an expression of the prevailing congressional
mood to assure to workers freedom from union affiliation as well as
the right to join one. This provision was rejected in Conference.

°E. g., Globe Automatic Sprinkler Co., 95 N. L. R. B. 253; see
Celanese Corp. of America, 95 N. L. R. B. 664, 672-674. Both before
and after the Taft-Hartley Act, the Board and the courts did not
apply the rule to a collective bargaining relationship established other
than as the result of a certification election. E. g., Joe Hearin, 66
N. L. R. B. 1276 (card-check); Labor Board v. Mayer, 196 F. 2d
286 (C. A. 5th Cir.) (card-check); Squirrel Brand Co., 104 N. L. R. B.
289 (order to bargain).
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except that even “unusual circumstances” no longer left
the Board free to order an election where one had taken
place within the preceding 12 months.”® Conflicting views
became manifest in the Courts of Appeals when the Board
sought to enforce orders based on refusal to bargain in vio-
lation of its rule. Some Circuits sanctioned the Board’s
position. The Court of Appeals for the Sixth Circuit
denied enforcement.> The Court of Appeals for the
Third Circuit held that a “reasonable” period depended
on the facts of the particular case.®

The issue is open here. No case touching the problem
has directly presented it. In Franks Bros. Co. v. Labor
Board, 321 U. S. 702, we held that where a union’s
majority was dissipated after an employer’s unfair labor
practice in refusing to bargain, the Board could appro-
priately find that such conduct had undermined the
prestige of the union and require the employer to bargain
with it for a reasonable period despite the loss of majority.
And in Labor Board v. Mexia Textile Mills, Inc., 339 U. S.
563, we held that a claim of an intervening loss of ma-
jority was no defense to a proceeding for enforcement
of an order to cease and desist from certain unfair labor
practices.

10 For example, in Swift & Co., 94 N. L. R. B. 917, the Board,
while applying the exception to a schism that occurred within 7
months of certification, did not in fact direct an election until 17
months had passed. See also Fedders-Quigan Corp., 8 N. L. R. B.
i,

11 F. g., Labor Board v. Brooks, 204 F. 2d 899 (C. A. 9th Cir.);
cf. Labor Board v. Sanson Hosiery Mills, Inc., 195 F. 2d 350 (C. A.
5th Cir.); see Labor Board v. Geraldine Novelty Co., 173 F. 2d 14,
16-17 (C. A.2d Cir.).

12 [abor Board v. Vulcan Forging Co., 188 F. 2d 927 (five weeks) ;
Mid-Continent Petroleum Corp. v. Labor Board, 204 F. 2d 613 (two
months).

13 Labor Board v. Globe Automatic Sprinkler Co., 199 F. 2d 64
(refusal to bargain after 49 weeks not an unfair labor practice).
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Petitioner contends that whenever an employer is pre-
sented with evidence that his employees have deserted
their certified union, he may forthwith refuse to bargain.
In effect, he seeks to vindicate the rights of his employees
to select their bargaining representative. If the employ-
ees are dissatisfied with their chosen union, they may sub-
mit their own grievance to the Board.'* If an employer
has doubts about his duty to continue bargaining, it is
his responsibility to petition the Board for relief, while
continuing to bargain in good faith at least until the
Board has given some indication that his claim has merit.’s
Although the Board may, if the facts warrant, revoke a
certification or agree not to pursue a charge of an unfair
labor practice, these are matters for the Board; they do not
justify employer self-help or judicial intervention. The
underlying purpose of this statute is industrial peace.
To allow employers to rely on employees’ rights in refusing
to bargain with the formally designated union is not
conducive to that end, it is inimical to it. Congress has
devised a formal mode for selection and rejection of
bargaining agents and has fixed the spacing of elections,
with a view of furthering industrial stability and with
due regard to administrative prudence.

We find wanting the arguments against these control-
ling considerations. In placing a nonconsenting minority
under the bargaining responsibility of an agency selected
by a majority of the workers, Congress has discarded com-
mon-law doctrines of agency. It is contended that since
a bargaining agency may be ascertained by methods less
formal than a supervised election, informal repudiation
should also be sanctioned where decertification by another

1 See Hughes Tool Co., 104 N. L. R. B. 318; cf. Labor Board v.
Clarostat Mfg. Co., 216 F. 2d 525 (C. A. 1st Cir.).

15 See Henry Heide, Inc., 107 N. L. R. B., No. 258 (claim of loss of
majority but no actual evidence); cf. Borden Co., 108 N. L. R. B,,
No. 116; Telegraph Publishing Co., 102 N. L. R. B. 1173.
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election is precluded. This is to make situations that are
different appear the same. Finally, it is not within the
power of this Court to require the Board, as is suggested,
to relieve a small employer, like the one involved in this
case, of the duty that may be exacted from an enterprise
with many employees.*®

To be sure, what we have said has special pertinence
only to the period during which a second election is im-
possible. But the Board’s view that the one-year period
should run from the date of certification rather than the
date of election seems within the allowable area of the
Board’s discretion in carrying out congressional policy.
See Phelps Dodge Corp. v. Labor Board, 313 U. S. 177,
192-197; Labor Board v. Seven-Up Bottling Co., 344 U. S.
344. Otherwise, encouragement would be given to man-
agement or a rival union to delay certification by spurious
objections to the conduct of an election and thereby
diminish the duration of the duty to bargain. Further-
more, the Board has ruled that one year after certification
the employer can ask for an election ' or, if he has fair
doubts about the union’s continuing majority, he may
refuse to bargain further with it."”® This, too, is a matter
appropriately determined by the Board’s administrative
authority.

We conclude that the judgment of the Court of Appeals
enforcing the Board’s order must be Taroey)

16 Tny Wilson-Oldsmobile, 110 N. L. R. B., No. 74, the Board has
applied new jurisdictional yardsticks which would place this case,
if now brought, outside them.

17 See Whitney'’s, 81 N. L. R. B. 75; cf. Ny-Lint Tool & M{g. Clog
77 N.L.R. B. 642.

18 Celanese Corp. of America, 95 N. L. R. B. 664. The Board has
on several occasions intimated that even after the certification year
has passed, the better practice is for an employer with doubts to
keep bargaining and petition the Board for a new election or other
relief. Id., at 674; United States Gypsum Co., 90 N. L. R. B. 964,
966-968; see also J. P. O’Neil Lumber Co., 94 N. L. R. B. 1299.
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MASSEY ». MOORE, WARDEN.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT.

No. 119. Argued November 8, 1954 —Decided
December 6, 1954.

In a habeas corpus proceeding in a federal court, petitioner sought
release from life imprisonment for a noncapital offense of which
he had been convicted in a state court. He alleged that he was
tried and convicted without counsel while he was insane and unable
to defend himself. The state courts had denied him relief because
under state law the question whether he was insane and thus unable
to defend himself could be raised only at the trial or on appeal, not
collaterally. The question whether, at the time of the trial, he
was mentally competent to defend himself without counsel has
never been determined. Held: Petitioner is entitled to a hearing
on this question, since it would be a denial of the due process
required by the Fourteenth Amendment to require an insane man
to stand trial in a state court without counsel. Pp. 106-109.

(a) One might not be insane in the sense of being incapable of
standing trial and yet lack the capacity to stand trial without
benefit of counsel. P. 108.

(b) An insane man tried without counsel cannot be held to the
requirement of tendering the issue of his insanity at the trial.
Pp. 108-109.

(¢) Failure of an insane man without counsel to raise the ques-
tion of his insanity on appeal does not waive his constitutional
right. P. 109.

205 F. 2d 665, reversed.

Dean Acheson argued the cause and filed a brief for
petitioner.

By special leave of Court, pro hac vice, James N. Castle-
berry, Jr., Assistant Attorney General of Texas, argued
the cause for respondent. With him on the brief were
John Ben Shepperd, Attorney General, and Rudy G. Rice,
Assistant Attorney General.

318107 O -55 -13
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Mr. Justice Doucras delivered the opinion of the
Court.

Petitioner, who is in a Texas prison under a life sen-
tence imposed by a Texas court, brought this petition
for writ of habeas corpus in the Federal District Court.
His claim is that he was denied the due process of law
guaranteed by the Fourteenth Amendment because he was
tried and convieted of robbery at a time when he was
of unsound mind and unassisted by counsel. The Dis-
trict Court denied the petition without a hearing. The
Court of Appeals affirmed by a divided vote. 205 F. 2d
665. The case is here on certiorari. 347 U. S. 1011.

Petitioner’s trial on the robbery charge started and
ended the same day. He had been confined to the psycho-
pathic hospital of the state prison for several months prior
to the trial; and for part of that time he was kept in a
cell block reserved for the most violent inmates. He was
removed from a strait jacket March 7, 1941, and tried
March 11, 1941. He stood trial without benefit of
counsel, though the crime with which he was charged
carried a mandatory life sentence because petitioner had
suffered two prior felony convictions. See Tex. Pen.
Code, Art. 63.

Petitioner declined to plead guilty; hence a plea of not
guilty was entered. So far as we are advised, petitioner
took no part in the proceedings and made no attempt
to conduct any defense. Petitioner was convicted and
immediately sentenced. Shortly thereafter, he tried to
commit suicide; and then he was recommitted to the
psychopathic ward where he was confined for several
months more. While he was so confined, the time for
appeal from his judgment of conviction expired.

Since his conviction, petitioner has tried repeatedly to
obtain relief by way of habeas corpus both in the state and
federal courts. He repeatedly claimed that he was tried
and convicted without counsel while he was insane and
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unable to defend himself. Until 1952, he failed,* because
the record of his trial erroneously stated that he was
represented by counsel. The error in that record was
corrected by affidavits of both the trial judge and the
prosecuting attorney. Thereupon petitioner renewed his
efforts to get a hearing on his claim. Finally the Texas
courts denied him relief because under Texas law the
question whether he was insane and thus unable to defend
could be raised only on appeal, not collaterally. Ex parte
Massey, 157 Tex. Cr. R. 491, 249 S. W. 2d 599. Peti-
tioner, having exhausted his state remedies, sought the
present relief in the District Court, which ruled against
him. The Court of Appeals affirmed on the grounds
(1) that petitioner now tenders an issue which could
and should have been raised during the trial; (2) that the
question of petitioner’s insanity was determined against
him in 1948 by the District Court; and (3) that the
allegations of insanity and lack of counsel do not present
a substantial federal question.

We disagree with the Court of Appeals and conclude
that petitioner is entitled to a hearing on the question
whether he was insane at the time of the trial. He has
not had such a hearing. In 1948, the District Court,
acting on the erroneous assumption that petitioner had
counsel, held that he was competent to stand trial.

In the present case the District Court merely ruled,
“On this question of whether, since he was not repre-
sented by counsel at his trial, he is in custody in violation
of the Constitution, etc. of the United States, I have
examined again all the proceedings in this Court and in
the State Courts and have reached the conclusion that his
contention that his trial was not in accordance with the

*For the chapters, which are reported, in petitioner’s unsuccessful
attempts to obtain a hearing on the question, see In re Massey, 327
U. S. 770; Ez parte Massey, 149 Tex. Cr. R. 172, 191 8. W. 2d 877;
Massey v. Moore, 173 F. 2d 980.
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Constitution is without merit.” That may mean that the
evidence to support the finding that petitioner was com-
petent to stand trial with a lawyer was also sufficient to
sustain the conclusion that he was competent to stand trial
without a lawyer. It may mean that in the view of the
District Court the two issues are the same. The present
record leaves us in doubt. One might not be insane in
the sense of being incapable of standing trial and yet lack
the capacity to stand trial without benefit of counsel.
The difference in those issues and the importance of that
difference to the petitioner make manifest that grave in-
justice might be done, if the finding in the earlier pro-
ceedings were allowed to do service here. On this record
the question of petitioner’s ability to represent himself
without counsel remains undetermined.

On the present pleadings we must take as true the alle-
gation of mental incapacity at the time of the trial. See
Smith v. O’Grady, 312 U. S. 329 ; Whitev. Ragen, 324 U. S.
760, 763. Yet if he were then insane as claimed, he was
effectively foreclosed from defending himself. We can-
not hold an insane man tried without counsel to the re-
quirement of tendering the issue of his insanity at the
trial. If he is insane, his need of a lawyer to tender
the defense is too plain for argument. We have not
allowed convictions to stand if the accused stood trial
without benefit of counsel and yet was so unskilled,
so ignorant, or so mentally deficient as not to be able
to comprehend the legal issues involved in his defense.
See Williams v. Kaiser, 323 U. S. 471; Wade v. Mayo,
334 U. S. 672; Palmer v. Ashe, 342 U. S. 134. The re-
quirement of the Fourteenth Amendment is for a fair
trial. See Betts v. Brady, 316 U. S. 455, 462. No trial
can be fair that leaves the defense to a man who is insane,
unaided by counsel, and who by reason of his mental
condition stands helpless and alone before the court.
Even the sane layman may have difficulty discovering
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in a particular case the defenses which the law allows.
See (ibbs v. Burke, 337 U. S. 773. Yet problems diffi-
cult for him are impossible for the insane. Any defense
is hopelessly beyond reach for an accused who is insane.
He stands convicted on a chafge which he could not con-
test and yet for which he may well have had a complete
defense.

For the same reasons, the failure of an insane man to
raise the question of his insanity on appeal emphasizes
only his need for counsel, not his waiver or loss of his
constitutional right. Cf. Smith v. O’Grady, supra.

We do not intimate an opinion on the merits, for we
do not know what facts the hearing will produce. We
only rule that if the allegations charged are proven, peti-
tioner has been deprived of his liberty without due
process of law.

Reversed.
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UNITED STATES v. BROWN.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT.

No. 38. Argued November 15, 1954 —Decided December 6, 1954.

A discharged veteran may maintain an action against the United
States under the Tort Claims Aet for an injury suffered, after his
discharge, in a Veterans Administration hospital as a result of
negligent treatment of a service-connected disability, although his
compensation under the Veterans Act has already been increased
because of such injury. Brooks v. United States, 337 U. S. 49,
followed; Feres v. United States, 340 U. S. 135, distinguished.
Pp. 110-113.

209 F. 2d 463, affirmed.

Samuel D. Slade argued the cause for the United
States. Solicitor General Sobeloff, Assistant Attorney
General Burger, Paul A. Sweeney, Morton Hollander and
David A. Turner were on the brief.

Lee S. Kreindler argued the cause and filed a brief for
respondent.

Mr. Justice Doucras delivered the opinion of the
Court.

This is a suit under the Federal Tort Claims Act, 28
U. 5. C. § 1346 (b), brought by respondent, a discharged
veteran, for damages for negligence in the treatment of
his left knee in a Veterans Administration hospital. The
injury to the knee occurred while respondent was on active
duty in the Armed Services. The injury led to his honor-
able discharge in 1944. 1In 1950, the Veterans Adminis-
tration performed an operation on the knee; but the knee
continued to dislocate frequently. So another operation
was performed by the Veterans Administration in 1951.
It was during the latter operation that an allegedly defec-
tive tourniquet was used, as a result of which the nerves
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in respondent’s leg were seriously and permanently
injured.

The Independent Offices Appropriation Act, 1935, 48
Stat. 526, 38 U. 8. C. § 501a, allows compensation both
where the veteran suffers injury during hospitalization and
where an existing injury is aggravated during the treat-
ment. Each is considered as though it were “service
connected.” Respondent received a compensation award
for his knee injury when he was honorably discharged;
and that award was increased after the 1951 operation.

The District Court agreed with the contention of
petitioner that respondent’s sole relief was under the
Veterans Act and dismissed his complaint under the Tort
Claims Act. The Court of Appeals reversed. 209 F. 2d
463. The case is here on a petition for certiorari which
we granted, 347 U. S. 951, because of doubts as to whether
Brooks v. United States, 337 U. S. 49, or Feres v. United
States, 340 U. S. 135, controlled this case.

The Brooks case held that servicemen were covered
by the Tort Claims Act where the injury was not incident
to or caused by their military service. 337 U. S. 49, 52.
In that case, servicemen on leave were negligently injured
on a public highway by a government employee driving a
truck of the United States. The fact that compensation
was sought and paid under the Veterans Act* was held
not to bar recovery under the Tort Claims Act. We
refused to “pronounce a doctrine of election of remedies,
when Congress has not done so.” Id., at 53.

The Feres decision involved three cases, in each of
which the injury, for which compensation was sought
under the Tort Claims Act, occurred while the service-
man was on active duty and not on furlough; and the

*We indicated that recovery under the Tort Claims Act should be
reduced by the amounts paid by the United States as disability pay-
ments under the Veterans Act. 337 U.S. 52, 53-54. See the case on
remand, United States v. Brooks, 176 F. 2d 482, 484.
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negligence alleged in each case was on the part of other
members of the Armed Forces. The Feres decision did
not disapprove of the Brooks case. It merely distin-
guished it, holding that the Tort Claims Act does not
cover “injuries to servicemen where the injuries arise out
of or are in the course of activity incident to service.”
340 U. S. 135, 146. The peculiar and special relationship
of the soldier to his superiors, the effects of the mainte-
nance of such suits on discipline, and the extreme results
that might obtain if suits under the Tort Claims Act were
allowed for negligent orders given or negligent acts com-
mitted in the course of military duty, led the Court to
read that Act as excluding claims of that character. Id.,
at 141-143.

The present case is, in our view, governed by Brooks,
not by Feres. The injury for which suit was brought was
not incurred while respondent was on active duty or sub-
ject to military discipline. The injury occurred after his
discharge, while he enjoyed a civilian status. The dam-
ages resulted from a defective tourniquet applied in a
veterans’ hospital. Respondent was there, of course,
because he had been in the service and because he had
received an injury in the service. And the causal rela-
tion of the injury to the service was sufficient to bring
the claim under the Veterans Act. But, unlike the claims
in the Feres case, this one is not foreign to the broad pat-
tern of liability which the United States undertook by
the Tort Claims Act.

That Act provides that, “The United States shall be
liable . . . in the same manner and to the same extent
as a private individual under like circumstances . . . .”
28 U.S.C. §2674. The Feres case emphasized how sharp
would be the break in tradition if the claims there as-
serted were allowed against the United States, the Court
noting that the effect of the Tort Claims Act is “to waive
immunity from recognized causes of action,” “not to visit
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the Government with novel and unprecedented liabili-
ties.” 340 U. S. 135, 142. But that cannot be said here.
Certainly this claim is one which might be cognizable
under local law, if the defendant were a private party.
Responsibility of hospitals to patients for negligence may
not be as notorious as the liability of the owners of auto-
mobiles. But the doctrine is not novel or without
support. See, for example, Sheehan v. North Country
Community Hosp., 273 N. Y. 163, 7 N. E. 2d 28, and the
cases collected in 25 A. L. R. 2d 29.

Congress could, of course, make the compensation sys-
tem the exclusive remedy. The Court held in Johansen
v. United States, 343 U. S. 427, that Congress had done so
in the case of the Federal Employees Compensation Act,
with the result that a civilian employee could not sue the
United States under the Public Vessels Act. We noted
in the Brooks case, 337 U. S. 49, 53, that the usual work-
men’s compensation statute was in this respect different
from those governing veterans, that Congress had given
no indication that it made the right to compensation the
veteran’s exclusive remedy, that the receipt of disability
payments under the Veterans Act was not an election of
remedies and did not preclude recovery under the Tort
Claims Act but only reduced the amount of any judgment
under the latter Act. We adhere to that result. We
adhere also to the line drawn in the Feres case between
injuries that did and injuries that did not arise out of or
in the course of military duty. Since the negligent act
giving rise to the injury in the present case was not
incident to the military service, the Brooks case governs
and the judgment must be e,

Mg. JusTice Brack, with whom MRg. Justice REED and
Mg. JusTiceE MINTON join, dissenting.

In Brooks v. United States, 337 U. S. 49, we held that
actions for damages could be brought against the Govern-
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ment for injuries to one soldier and the death of another
due to negligent operation of an army truck. But we
pointed out that the accident there had nothing to do
with the “army careers” of the soldiers and was neither
caused by nor incident to their military service. When
injured the two soldiers were off duty and were riding
along a state highway in their own car on their own busi-
ness which bore no relationship of any kind to any past,
present or future connection with the army. Thus, the
two soldiers would have been injured had they never worn
a uniform at all. In this case, however, the injury is
inseparably related to military service and the Brooks
case should not be held controlling. But for his army
service this veteran could not have been injured in the
veterans hospital as he was eligible and admitted for
treatment there solely because of war service which gave
him veteran status. Moreover, he was actually being
treated for an army service injury.

For a hospital injury a veteran is entitled to precisely
the same disability benefits as if the injury had been
inflicted while he was a soldier.* We have previously
held, I think correctly, that a soldier injured in a hospital
cannot also sue for damages under the Tort Claims Act.
Feresv. Unated States, 340 U. S. 135. But the Court now
holds that a veteran can. To permit a veteran to recover
damages from the Government in circumstances under
which a soldier on active duty cannot recover seems like
an unjustifiable disecrimination which the Act does not
require.

* “Where any veteran suffers . . . an injury, or an aggravation of
any existing injury, as the result of hospitalization or medical or
surgical treatment . . . benefits . . . shall be awarded in the same

manner as if such disability, aggravation, or death were service con-
nected . . . .” 48 Stat. 526, 38 U. S. C. § 501a.
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MOORE v. MEAD'S FINE BREAD CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT.

No. 121. Argued November 17, 1954 —Decided December 6, 1954.

Petitioner sued respondent for treble damages for violations of § 2 of
the Clayton Act and § 3 of the Robinson-Patman Act. Petitioner
was engaged in a purely intrastate bakery business. Respondent
sold bread both locally and interstate, and, in the course of such
business, maintained prices in interstate transactions but cut prices
in intrastate transactions in petitioner’s locality, thus driving peti-
tioner out of business. There was ample evidence to support a find-
ing of a purpose to eliminate a competitor. Held: Such practices
are included in the scope of § 2 of the Clayton Act and § 3 of the
Robinson-Patman Act, and a judgment for petitioner is sustained.
Pp. 115-120.

(a) Congress has power under the Commerce Clause to prevent
the opportunities afforded by interstate commerce from being em-
ployed to injure local trade. Pp. 119-120.

(b) By the Clayton Act and the Robinson-Patman Act, Con-
gress barred the use of interstate business to destroy local business
and outlawed the price cutting employed by respondent. P. 120.

208 F. 2d 777, reversed and judgment of District Court affirmed.

Lynell G. Skarda and Dee C. Blythe argued the cause
and filed a brief for petitioner.

Edward W. Napier argued the cause for respondent.
With him on the brief was Howard F. Houk.

Mg. Justice DoucLas delivered the opinion of the
Court.

This is a suit for treble damages, 38 Stat. 731,15 U. S. C.
§ 15, brought for violations of § 2 (a) of the Clayton Act,
as amended by the Robinson-Patman Act, 49 Stat. 1526,
15 U. S. C. §13 (a), and of § 3 of the Robinson-Patman
Act, 15 U. S. C. §13a. The jury found for petitioner;
the Court of Appeals reversed, 208 F. 2d 777; and we
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granted certiorari, 347 U. S. 1012, because of the impor-
tance of the question of law presented.!

Petitioner was engaged in the bakery business at Santa
Rosa, New Mexico, none of his activities being interstate
in character. Respondent is a corporation in the baking
business at Clovis, New Mexico. It is one of several cor-
porations having interlocking ownership and management,
all in the Mead family and associates. These corpora-
tions maintain plants at Lubbock and Big Spring, Texas,
and at Hobbs, Roswell, and Clovis, New Mexico. They
all market their bread under the name “Mead’s Fine
Bread” and promote the product through a common
advertising program. These corporations purchase their
flour and bread wrappers as a unit. Respondent sells
bread in Farwell, Texas, a town which it serves with a
bread truck operating out of Clovis, New Mexico.

For some months, petitioner and respondent were in
competition in Santa Rosa. There is evidence that, on
the threat of petitioner to move his bakery to another
town, the local Santa Rosa merchants agreed to purchase
petitioner’s products exclusively. Respondent, labeling
that action a boycott, cut the wholesale price of bread in
Santa Rosa from 14 cents to 7 cents for a pound loaf and
from 21 cents to 11 cents for a pound-and-a-half loaf.
The Mead companies did not cut the prices of bread in

*The case first reached the Court of Appeals on appeal from a
dismissal of the action at the close of plaintiff’s case. The Court of
Appeals affirmed, holding that the suit was precluded by petitioner’s
own illegal acts which initiated the alleged price diserimination. 184
F. 2d 338. We granted a petition for certiorari, vacated that judg-
ment, and remanded the case to the Court of Appeals for further
consideration in light of Kiefer-Stewart Co. v. Joseph E. Seagram &
Sons, 340 U. S. 211. See Moore v. Mead Service Co., 340 U. S. 944.
On reconsideration, the Court of Appeals receded from its former
position, reversed the judgment dismissing the complaint, and
remanded the case for trial. 190 F. 2d 540.
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any other town; and respondent did not cut its prices of
bread in Farwell, Texas.

The price war continued from September 1948 to
April 1949, and as a result petitioner was forced to close
his business.

The Court of Appeals reversed the judgment for peti-
tioner on the ground that the injury resulting from the
price cutting was to a purely local competitor whose
business was in no way related to interstate commerce.
“If competition was lessened or a monopoly created,” said
the Court of Appeals, “it was purely local in its scope and
effect and in no way related to or affected interstate
commerce.” 208 F. 2d 777, 780.

Section 2 (a) of the Clayton Act, as amended, 15
U.S.C. §13 (a), provides in part:

“Tt shall be unlawful for any person engaged in
commerce, in the course of such commerce, either
directly or indirectly, to discriminate in price between
different purchasers of commodities of like grade and
quality, where either or any of the purchases involved
in such diserimination are in commerce, where such
commodities are sold for use, consumption, or resale
within the United States . . . and where the effect
of such diserimination may be substantially to lessen
competition or tend to create a monopoly in any line
of commerce, or to injure, destroy, or prevent com-
petition with any person who either grants or know-
ingly receives the benefit of such discrimination, or
with customers of either of them . . . .”

Section 3 of the Robinson-Patman Act, 15 U. S. C.
§ 13a, provides in part:

“It shall be unlawful for any person engaged in
commerce, in the course of such commerce, . . . to
sell . . . goods in any part of the United States at
prices lower than those exacted by said person else-
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where in the United States for the purpose of destroy-
ing competition, or eliminating a competitor in such
part of the United States; or, to sell . . . goods at
unreasonably low prices for the purpose of destroying
competition or eliminating a competitor.”

Those sections on their face seem to cover the instant
case. Respondent is engaged in commerce, selling bread
both locally and interstate. In the course of such busi-
ness, it made price diseriminations, maintaining the price
in the interstate transactions and cutting the price in the
intrastate sales. The destruction of a competitor was
plainly established, as required by the amended § 2 (a)
of the Clayton Act; and the evidence to support a finding
of purpose to eliminate a competitor, as required by § 3
of the Robinson-Patman Act, was ample.?

The Court of Appeals read the antitrust laws as reach-
ing local transactions only where: (1) the local restraint
has an effect on the free flow of interstate trade or com-
merce (e. g., Wickard v. Filburn, 317 U. S. 111); or
(2) the restraint on or the monopoly of local trade is
effected through the utilization of interstate mechanisms
(e. g., Lorain Journal Co. v. United States, 342 U. S.

2 Respondent contends that the so-called boycott justified its price
cutting. In Kiefer-Stewart Co. v. Seagram & Sons, 340 U. 8. 211, 214,
we said, “If petitioner and others were guilty of infractions of the
antitrust laws, they could be held responsible in appropriate pro-
ceedings brought against them by the Government or by injured
private persons. The alleged illegal conduct of petitioner, however,
could not legalize the unlawful combination by respondents nor im-
munize them against liability to those they injured.” We need not
pursue the matter, for respondent obtained a charge on this phase
of the case as to which it cannot complain. The District Court
charged the jury that respondent would not be liable if the price
cutting was “for the purpose of regaining its own market or of re-
establishing competition and not to destroy eompetition or to
eliminate a competitor.”
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143); or (3) local prices are fixed by the use of interstate
commercial transactions (e. g., United States v. Frankfort
Distilleries, 324 U. S.293) ; or (4) the discriminatory sales
are to purchasers who compete in interstate commerce
(e. g., Corn Products Refining Co. v. Federal Trade Com-
mission, 324 U. S. 726); or (5) interstate commerce is
in some other way used to destroy competition or is
injured or impaired as a result of unlawful acts.

We think that the practices in the present case are also
included within the scope of the antitrust laws. We
have here an interstate industry increasing its domain
through outlawed competitive practices. The victim, to
be sure, is only a local merchant; and no interstate trans-
actions are used to destroy him. But the beneficiary is
an interstate business; the treasury used to finance the
warfare is drawn from interstate, as well as local, sources
which include not only respondent but also a group of
interlocked companies engaged in the same line of busi-
ness; and the prices on the interstate sales, both by
respondent and by the other Mead companies, are kept
high while the local prices are lowered. If this method of
competition were approved, the pattern for growth of
monopoly would be simple. As long as the price warfare
was strictly intrastate, interstate business could grow and
expand with impunity at the expense of local merchants.
The competitive advantage would then be with the inter-
state combines, not by reason of their skills or efficiency
but because of their strength and ability to wage price
wars. The profits made in interstate activities would
underwrite the losses of local price-cutting campaigns.
No instrumentality of interstate commerce would be used
to destroy the local merchant and expand the domain of
the combine. But the opportunities afforded by inter-
state commerce would be employed to injure local trade.
Congress, as guardian of the Commerce Clause, certainly
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has power to say that those advantages shall not attach
to the privilege of doing an interstate business.

This type of price cutting was held to be “foreign to
any legitimate comimercial competition” even prior to
the Robinson-Patman Act. See Porto Rican American
Tobacco Co. v. American Tobacco Co., 30 F. 2d 234, 237.
It seems plain to us that Congress went at least that far
in the Robinson-Patman Act. As we have shown, the
facts charged and found read upon the words of the stat-
ute. And the history of the Act shows it was designed to
have the reach now claimed for it by petitioner. Con-
gressman Utterback, manager of the bill in the House,
included this type of case in the price cutting that he
claimed was outlawed:

“Where, however, a manufacturer sells to custom-
ers both within the State and beyond the State, he
may not favor either to the disadvantage of the
other; he may not use the privilege of interstate
commerce to the injury of his local trade, nor may
he favor his local trade to the injury of his interstate
trade. The Federal power to regulate interstate
commerce is the power both to limit its employment
to the injury of business within the State, and to
protect interstate commerce itself from injury by
influences within the State.” 80 Cong. Rec. 9417.

It is, we think, clear that Congress by the Clayton Act
and Robinson-Patman Act barred the use of interstate
business to destroy local business, outlawing the price
cutting employed by respondent.

Other points are pressed on us by respondent in sup-
port of the judgment of the Court of Appeals. But we
have examined them and found them not substantial.
We therefore reverse the judgment of the Court of Ap-
peals and affirm the judgment of the District Court.

So ordered.
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HOLLAND kT ux. v. UNITED STATES.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT.

No. 37. Argued October 20-21, 1954.—Decided December 6, 1954.

With the Government using the “net worth” method of proof, peti-
tioners were convicted under § 145 of the Internal Revenue Code
of a willful attempt to evade their income taxes for the year 1948.
The Government’s computation showed an increase of $32,000 in
their net worth during 1948, for which they reported only $10,211
as taxable income. Petitioners claimed that the Government failed
to include in its opening net worth figure $104,000 of currency
accumulated before 1933. The Government introduced no direct
evidence to dispute this claim but relied on the inference that
anyone who had $104,000 in cash would not have undergone the
hardships and privations shown to have been endured by peti-
tioners during the 1926-1940 period. The evidence further indi-
cated that improvements to a hotel and other assets acquired during
the 1946-1948 period were bought in installments, as if out of earn-
ings rather than accumulated cash; and petitioners’ income tax
returns as far back as 1913 showed that their income was insuf-
ficient to enable them to save any appreciable amount of money.
There was independent evidence of a likely source of unreported
taxable income which the jury could reasonably find to be the
source of the increase in petitioners’ net worth and independent
evidence from which the jury could reasonably infer willfulness.
Held: The judgment is affirmed. Pp. 124-141.

1. While it cannot be said that the dangers for the innocent
inherent in the net worth method of proof (which are summarized
in the opinion) foreclose its use, they do require the exercise of
great care and restraint. Pp. 125-129.

2. Trial courts should approach such cases in the full realization
that the taxpayer may be ensnared in a system which, though diffi-
cult for the prosecution to utilize, is equally hard for the defendant
to refute. P. 129.

3. Charges to the jury should be especially clear and should
include, in addition to the formal instructions, a summary of the
nature of the net worth method, the assumptions on which it rests,
and the inferences available both for and against the accused.
P. 129.
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4. In reviewing such cases, appellate courts should bear con-
stantly in mind the difficulties that arise when circumstantial
evidence as to guilt is the chief weapon of a method that is itself
only an approximation. P. 129.

5. Section 41 of the Internal Revenue Code, expressly limiting
the authority of the Government to deviate from the taxpayer’s
method of accounting, does not confine the net worth method of
proof to situations where the taxpayer has no books or where his
books are inadequate. Pp. 130-132.

6. The net worth technique used in this case was not a method
of accounting different from the one employed by petitioners, and
its use did not violate § 41 of the Internal Revenue Code. Pp. 131-
132.

7. An essential condition in such cases is the establishment, with
reasonable certainty, of an opening net worth, to serve as a start-
ing point from which to caleulate future increases in the taxpayer’s
assets. P. 132.

8. In this case, the Government’s evidence fully justified the
jury’s conclusion that petitioners did not have the $113,000 in
currency and stocks which they claimed to have had at the begin-
ning of 1946. Pp. 132-135.

9. When the taxpayer offers relevant explanations inconsistent
with guilt, failure of the Government to investigate them might
result in serious injustice; its failure to offer proof negating them
would adversely affect the cogency of proof based on the circum-
stantial inferences of the net worth computation; and the trial
judge may consider the taxpayer’s explanations as true and the
Government’s case insufficient to go to the jury. Pp. 135-136.

10. In this case, the distant incidents relied on by petitioners
and not investigated by the Government were so remote in time
and in their connection with subsequent events proved by the
Government that, whatever petitioners’ net worth in 1933, it ap-
peared by convincing evidence that, on January 1, 1946, they had
only such assets as the Government credited to them in its opening
net worth statement. P. 136.

11. A requisite to the use of the net worth method of proof
is evidence supporting the inference that the increases in the
defendant’s net worth are attributable to currently taxable income.
P. 137.

12. Where the taxpayer offers no relevant explanation of the
increases in his net worth, however, the Government is not re-
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quired to negate every possible source of nontaxable income—a
matter peculiarly within the knowledge of the taxpayer. P. 138.

13. In this case, there was proof of a likely source of unreported
taxable income, which was adequate to support the inference that
the increase in net worth was attributable to currently taxable
income—even though the Government’s proof did not negate all
possible nontaxable sources of the alleged net worth increase, such
as gifts, loans, inheritances, etc. Pp. 137-138.

14. The settled standards regarding the burden of proof in crim-
inal cases are applicable to net worth cases. The Government must
prove every element of the offense beyond a reasonable doubt,
though not to a mathematical certainty. Once the Government
has established its case, the defendant remains quiet at his peril.
Pp. 138-139.

15. In net worth cases, willfulness is a necessary element for
conviction. It must be proven by independent evidence and it
cannot be inferred from a mere understatement of income. P. 139.

16. In this case, the Government’s evidence of a consistent pat-
tern of underreporting large amounts of income, and of petitioners’
failure to include all their income in their books and records, was
sufficient, on proper submission, to support the jury’s inference of
willfulness. P. 139.

17. In this case, the instructions to the jury were not so erroneous
and misleading as to constitute grounds for reversal. Pp. 139-141.

209 F. 2d 516, affirmed.

Petitioners were convicted under § 145 of the Internal
Revenue Code of an attempt to evade their income taxes.
The Court of Appeals affirmed. 209 F. 2d 516. This
Court granted certiorari. 347 U. S. 1008. Affirmed,
p. 141.

Sumner M. Redstone and Peyton Ford argued the
cause for petitioners. With them on the brief were H. D.
Reed and Frank A. Bruno.

Marvin E. Frankel argued the cause for the United
States. With him on the brief were Solicitor General
Sobeloff, Assistant Attorney General Holland, Ellis N.
Slack and Joseph F. Goetten.
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MR. Justice CLARK delivered the opinion of the Court.

Petitioners, husband and wife, stand convicted under
§ 145 of the Internal Revenue Code® of an attempt to
evade and defeat their income taxes for the year 1948.
The prosecution was based on the net worth method of
proof, also in issue in three companion cases * and a num-
ber of other decisions here from the Courts of Appeals
of nine circuits. During the past two decades this Court
has been asked to review an increasing number of crim-
inal cases in which proof of tax evasion rested on this
theory. We have denied certiorari because the cases
involved only questions of evidence and, in isolation,
presented no important questions of law. In 1943 the
Court did have occasion to pass upon an application of
the net worth theory where the taxpayer had no records.
United States v. Johnson, 319 U. S. 503.

In recent years, however, tax-evasion convictions
obtained under the net worth theory have come here with
increasing frequency and left impressions beyond those
of the previously unrelated petitions. We concluded that
the method involved something more than the ordinary
use of circumstantial evidence in the usual eriminal case.
Its bearing, therefore, on the safeguards traditionally

126 U. S. C. § 145. Penalties. “(b) Failure to collect and pay over
tax, or attempt to defeat or evade tax. Any person required under
this chapter to collect, account for, and pay over any tax imposed
by this chapter, who willfully fails to collect or truthfully account
for and pay over such tax, and any person who willfully attempts
in any manner to evade or defeat any tax imposed by this chapter
or the payment thereof, shall, in addition to other penalties provided
by law, be guilty of a felony . . . .”

2 Friedberg v. United States, post, p. 142; United States v. Calderon,
post, p. 160; Smith v. United States, post, p. 147. Because of the
extensive factual backgrounds they require, and the significant
differences in the problems they present, the cases are treated in
separate opinions.
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provided in the administration of criminal justice called
for a consideration of the entire theory. At our last
Term a number of cases arising from the Courts of
Appeals brought to our attention the serious doubts of
those courts regarding the implications of the net worth
method. Accordingly, we granted certiorari in these four
cases and have held others to await their decision.

In a typical net worth prosecution, the Government,
having concluded that the taxpayer’s records are inade-
quate as a basis for determining income tax liability,
attempts to establish an “opening net worth” or total net
value of the taxpayer’s assets at the beginning of a given
year. It then provesincreasesin the taxpayer’s net worth
for each succeeding year during the period under exami-
nation and calculates the difference between the adjusted
net values of the taxpayer’s assets at the beginning and
end of each of the years involved. The taxpayer’s non-
deductible expenditures, including living expenses, are
added to these increases, and if the resulting figure for any
year is substantially greater than the taxable income
reported by the taxpayer for that year, the Government
claims the excess represents unreported taxable income.
In addition, it asks the jury to infer willfulness from this
understatement, when taken in connection with direct
evidence of “conduct, the likely effect of which would be
to mislead or to conceal.” Spies v. United States, 317
U. S. 492, 499.

Before proceeding with a discussion of these cases,
we believe it important to outline the general problems
implicit in this type of litigation. In this consideration
we assume, as we must in view of its widespread use, that
the Government deems the net worth method useful in
the enforcement of the criminal sanctions of our income
tax laws. Nevertheless, careful study indicates that it is
so fraught with danger for the innocent that the courts
must closely scrutinize its use.




126 OCTOBER TERM, 1954.
Opinion of the Court. 348 U.S.

One basic assumption in establishing guilt by this
method is that most assets derive from a taxable source,
and that when this is not true the taxpayer is in a position
to explain the discrepancy. The application of such an
assumption raises serious legal problems in the adminis-
tration of the criminal law. TUnlike civil actions for the
recovery of deficiencies, where the determinations of the
Commissioner have prima facie validity, the prosecution
must always prove the eriminal charge beyond a reason-
able doubt. This has led many of our courts to be dis-
turbed by the use of the net worth method, particularly
in its secope and the latitude which it allows prosecutors.
E. g., Demetree v. United States, 207 F. 2d 892, 894
(1953); United States v. Caserta, 199 F. 2d 905, 907
(1952) ; United States v. Fenwick, 177 F. 2d 488.

But the net worth method has not grown up overnight.
It was first utilized in such cases as Capone v. United
States, 51 F. 2d 609 (1931) and Guzik v. United States,
54 F. 2d 618 (1931), to corroborate direct proof of specific
unreported income. In United States v. Johnson, supra,
this Court approved of its use to support the inference
that the taxpayer, owner of a vast and elaborately
concealed network of gambling houses upon which he
declared no income, had indeed received unreported
income in a ‘“substantial amount.” It was a potent
weapon in establishing taxable income from undisclosed
sources when all other efforts failed. Since the Johnson
case, however, its horizons have been widened until now it
is used in run-of-the-mine cases, regardless of the amount
of tax deficiency involved. In each of the four cases
decided today the allegedly unreported income comes
from the same disclosed sources as produced the tax-
payer’s reported income and in none is the tax deficiency
anything like the deficiencies in Johnson, Capone or
Guzik. The net worth method, it seems, has evolved
from the final volley to the first shot in the Government’s
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battle for revenue, and its use in the ordinary income-
bracket cases greatly increases the chances for error. This
leads us to point out the dangers that must be consciously
kept in mind in order to assure adequate appraisal of the
specific facts in individual cases.

1. Among the defenses often asserted is the taxpayer’s
claim that the net worth increase shown by the Govern-
ment’s statement is in reality not an increase at all
because of the existence of substantial cash on hand at
the starting point. This favorite defense asserts that the
cache is made up of many years’ savings which for various
reasons were hidden and not expended until the prosecu-
tion period. Obviously, the Government has great diffi-
culty in refuting such a contention. However, taxpayers
too encounter many obstacles in convineing the jury of
the existence of such hoards. Thisis particularly so when
the emergence of the hidden savings also uncovers a fraud
on the taxpayer’s creditors.

In this connection, the taxpayer frequently gives
“leads” to the Government agents indicating the specific
sources from which his cash on hand has come, such as
prior earnings, stock transactions, real estate profits, in-
heritances, gifts, etc. Sometimes these “leads” point back
to old transactions far removed from the prosecution
period. Were the Government required to run down all
such leads it would face grave investigative difficulties;
still its failure to do so might jeopardize the position of
the taxpayer.

2. As we have said, the method requires assumptions,
among which is the equation of unexplained increases
in net worth with unreported taxable income. Obvi-
ously such an assumption has many weaknesses. It may
be that gifts, inheritances, loans and the like account for
the newly acquired wealth. There is great danger that
the jury may assume that once the Government has
established the figures in its net worth computations,
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the crime of tax evasion automatically follows. The pos-
sibility of this increases where the jury, without guarding
instructions, is allowed to take into the jury room the
various charts summarizing the computations; bare fig-
ures have a way of acquiring an existence of their own,
independent of the evidence which gave rise to them.

3. Although it may sound fair to say that the taxpayer
can explain the “bulge” in his net worth, he may be
entirely honest and yet unable to recount his financial
history. In addition, such a rule would tend to shift
the burden of proof. Were the taxpayer compelled to
come forward with evidence, he might risk lending sup-
port to the Government’s case by showing loose business
methods or losing the jury through his apparent evasive-
ness. Of course, in other criminal prosecutions juries
may disbelieve and convict the innocent. But the courts
must minimize this danger.

4. When there are no books and records, willfulness may
be inferred by the jury from that fact coupled with proof
of an understatement of income. But when the Govern-
ment uses the net worth method, and the books and rec-
ords of the taxpayer appear correct on their face, an infer-
ence of willfulness from net worth increases alone might
be unjustified, especially where the circumstances sur-
rounding the deficiency are as consistent with innocent
mistake as with willful violation. On the other hand,
the very failure of the books to disclose a proved deficiency
might indicate deliberate falsification.

5. In many cases of this type, the prosecution relies on
the taxpayer’s statements, made to revenue agents in the
course of their investigation, to establish vital links in the
Government’s proof. But when a revenue agent con-
fronts the taxpayer with an apparent deficiency, the lat-
ter may be more concerned with a quick settlement than
an honest search for the truth. Moreover, the prosecu-
tion may pick and choose from the taxpayer’s statement,
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relying on the favorable portion and throwing aside that
which does not bolster its position. The problem of cor-
roboration, dealt with in the companion cases of Smith v.
United States, post, p. 147, and United States v. Calderon,
post, p. 160, therefore becomes crucial.

6. The statute defines the offense here involved by
individual years. While the Government may be able to
prove with reasonable accuracy an increase in net worth
over a period of years, it often has great difficulty in relat-
ing that income sufficiently to any specific prosecution
year. While a steadily increasing net worth may justify
an inference of additional earnings, unless that increase
can be reasonably allocated to the appropriate tax year
the taxpayer may be convicted on counts of which he is
innocent.

While we cannot say that these pitfalls inherent in the
net worth method foreclose its use, they do require the
exercise of great care and restraint. The complexity
of the problem is such that it cannot be met merely by
the application of general rules. Cf. Universal Camera
Corp. v. Labor Board, 340 U. S. 474, 489. Trial courts
should approach these cases in the full realization that
the taxpayer may be ensnared in a system which, though
difficult for the prosecution to utilize, is equally hard for
the defendant to refute. Charges should be especially
clear, including, in addition to the formal instructions, a
summary of the nature of the net worth method, the
assumptions on which it rests, and the inferences avail-
able both for and against the accused. Appellate courts
should review the cases, bearing constantly in mind the
difficulties that arise when circumstantial evidence as to
guilt is the chief weapon of a method that is itself only an
approximation.

With these considerations as a guide, we turn to the
facts.
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The indictment returned against the Hollands em-
braced three counts. The first two charged Marion L.
Holland, the husband, with attempted evasion of his
income tax for the years 1946 and 1947. He was found
not guilty by the jury on both of these counts. The
third count charged Holland and his wife with attempted
evasion in 1948 of the tax on $19,736.74 not reported by
them in their joint return. The jury found both of them
guilty. Mrs. Holland was fined $5,000, while her husband
was sentenced to two years’ imprisonment and fined
$10,000.

The Government’s opening net worth computation
shows defendants with a net worth of $19,152.59 at the
beginning of the indictment period. Shortly thereafter,
defendants purchased a hotel, bar and restaurant, and
began operating them as the Holland House. Within
three years, during which they reported $31,265.92 in tax-
able income, their apparent net worth increased by $113,-
185.32.2 The Government’s evidence indicated that, dur-
ing 1948, the year for which defendants were convicted,
their net worth increased by some $32,000, while the
amount of taxable income reported by them totaled less
than one-third that sum.

Use of Net Worth Method Where Books Are Apparently
Adequate.

As we have previously noted, this is not the first net
worth case to reach this Court. In United States v.
Johnson, supra, the Court affirmed a tax-evasion convie-
tion on evidence showing that the taxpayer’s expenditures
had exceeded his “available declared resources.” Since
Johnson and his concealed establishments had destroyed

3 This is a corrected figure taking into account certain nontaxable
income and nondeductible expenses of defendants.
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the few records they had, the Government was forced to
resort to the net worth method of proof. This Court
approved on the ground that “to require more . . . would
be tantamount to holding that skilful concealment is an
invincible barrier to proof,” 319 U. S., at 517-518. Peti-
tioners ask that we restrict the Johnson case to situations
where the taxpayer has kept no books. They claim that
§ 41 of the Internal Revenue Code,* expressly limiting the
authority of the Government to deviate from the taxpay-
er’'s method of accounting, confines the net worth method
to situations where the taxpayer has no books or where
his books are inadequate. Despite some support for this
view among the lower courts (see United States v.
Riganto, 121 F. Supp. 158, 161, 162; United States v.
Williams, 208 F. 2d 437, 437-438; Remmer v. United
States, 205 F. 2d 277, 286, judgment vacated on other
grounds, 347 U. S. 227), we conclude that this argument
must fail. The provision that the “net income shall be
computed . . . in accordance with the method of ac-
counting regularly employed in keeping the books of
such taxpayer,” refers to methods such as the cash
receipts or the accrual method, which allocate income
and expenses between years. United States v. American
Can Co., 280 U. S. 412, 419. The net worth technique,
as used in this case, is not a method of accounting
different from the one employed by defendants. It is
not a method of accounting at all, except insofar as it
calls upon taxpayers to account for their unexplained
income. Petitioners’ accounting system was appropriate

26 U. S. C. “Part IV.—Accounting Periods and Methods of
Accounting. §41. General rule.

“The net income shall be computed upon the basis of the tax-
payer’s annual accounting period (fiscal year or calendar year, as the
case may be) in accordance with the method of accounting regularly
employed in keeping the books of such taxpayer; ... .”
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for their business purposes; and, admittedly, the Gov-
ernment did not detect any specific false entries therein.
Nevertheless, if we believe the Government'’s evidence,
as the jury did, we must conclude that the defendants’
books were more consistent than truthful, and that
many items of income had disappeared before they had
even reached the recording stage. Certainly Congress
never intended to make §41 a set of blinders which
prevents the Government from looking beyond the self-
serving declarations in a taxpayer’s books. “The United
States has relied for the collection of its income tax
largely upon the taxpayer’s own disclosures . . . . This
system can function successfully only if those within and
near taxable income keep and render true accounts.”
Spies v. United States, 317 U. S., at 495. To protect the
revenue from those who do not “render true accounts,”
the Government must be free to use all legal evidence
available to it in determining whether the story told by the
taxpayer’s books accurately reflects his financial history.

Establishing a Definite Opening Net Worth.

We agree with petitioners that an essential condition
in cases of this type is the establishment, with reasonable
certainty, of an opening net worth, to serve as a start-
ing point from which to calculate future increases in
the taxpayer’s assets. The importance of accuracy in
this figure is immediately apparent, as the correctness
of the result depends entirely upon the inclusion in
this sum of all assets on hand at the outset. The Gov-
ernment’s net worth statement included as assets at the
starting point stock costing $29,650 and $2,153.09 in cash.’®
The Hollands claim that the Government failed to include
in its opening net worth figure an accumulation of $113,-

5 As of this time, petitioners’ liabilities were listed as $12,650.50.
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000 in currency and “hundreds and possibly thousands of
shares of stock” which they owned at the beginning of the
prosecution period. They asserted that the cash had been
accumulated prior to the opening date, $104,000 of it
before 1933, and the balance between 1933 and 1945.
They had kept the money, they claimed, mostly in $100
bills and at various times in a canvas bag, a suitcase, and
a metal box. They had never dipped into it until 1946,
when it became the source of the apparent increase in
wealth which the Government later found in the form of
a home, a ranch, a hotel and other properties. This was
the main issue presented to the jury. The Government
did not introduce any direct evidence to dispute this
claim. Rather it relied on the inference that anyone
who had had $104,000 in cash would not have under-
gone the hardship and privation endured by the Hollands
all during the late 20’s and throughout the 30’s. During
this period they lost their café business; accumulated
$35,000 in debts which were never paid; lost their house-
hold furniture because of an unpaid balance of $92.20;
suffered a default judgment for $506.66; and were forced
to separate for some eight years because it was to their
“economical advantage.” During the latter part of this
period, Mrs. Holland was obliged to support herself and
their son by working at a motion picture house in Denver
while her husband was in Wyoming. The evidence
further indicated that improvements to the hotel, and
other assets acquired during the prosecution years, were
bought in installments and with bills of small denomina-
tions, as if out of earnings rather than from an accumula-
tion of $100 bills. The Government also negatived the
possibility of petitioners’ accumulating such a sum by
checking Mr. Holland’s income tax returns as far back as
1913, showing that the income declared in previous years
was insufficient to enable defendants to save any appreci-
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able amount of money. The jury resolved this question
of the existence of a cache of cash against the Hollands,
and we believe the verdict was fully supported.

As to the stock, Mr. Holland began dabbling in the
stock market in a small way in 1937 and 1938. His
purchases appear to have been negligible and on borrowed
money. His only reported income from stocks was in his
tax returns for 1944 and 1945 when he disclosed dividends
of $1,600 and $1,850 respectively. While the record is
unclear on this point, it appears that during the period
from 1942 to 1945 he pledged considerable stock as col-
lateral for loans. There is no evidence, however, showing
what portions of this stock Mr. Holland actually owned
at any one time, since he was trading in shares from day to
day. And, even if we assume that he owned all the stock,
some 4,550 shares, there is evidence that Mr. Holland’s
stock transactions were usually in “stock selling for only
a few dollars per share.” In this light, the Government’s
figure of approximately $30,000 is not out of line. In
1946 Holland reported the sale of about $50,000 in
stock, but no receipt of dividends; nor were dividends
reported in subsequent years. It is reasonable to assume
that he sold all of his stock in 1946. In fact, Holland
stated to the revenue agents that he had not “fooled with
the stock market” since the beginning of 1946; that he
had not owned any stocks for two or three years prior
to 1949; that he had saved about $50,000 from 1933 to
1946, and that in 1946 he had $9,000 in cash with the
balance of his savings in stocks.® The Government’s
evidence, bolstered by the admissions of petitioners, pro-

6 “Q). In other words, to summarize this whole thing: you had a net
worth of $157,000 at January 1, 1946, which consisted of $104,000
which you had since December 22, 1933, and the balance of $9,000 in
currency, and your investment in securities—or the value of your
securities.

“A. Yes.” [R. 303.]
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vided convinecing proof that they had no stock other than
the amount included in the opening net worth statement.
By the same token, the petitioners’ argument that the
Government failed to account for the proceeds of stock
sold by them before the starting date must also fail. The
Government’s evidence fully justified the jury’s conclusion
that there were no proceeds over and above the amount
credited to petitioners.

The Government’s Investigation of Leads.

So overwhelming, indeed, was the Government’s proof
on the issue of cash on hand that the Government agents
did not bother to check petitioners’ story that some of the
cash represented proceeds from the sales of two cafés in
the 20’s; and that in 1933 an additional portion of
this $113,000 in currency was obtained by exchanging
some $12,000 in gold at a named bank. While sound
administration of the criminal law requires that the net
worth approach—a powerful method of proving otherwise
undetectable offenses—should not be denied the Govern-
ment, its failure to investigate leads furnished by the tax-
payer might result in serious injustice. It is, of course,
not for us to presecribe investigative procedures,” but it is
within the province of the courts to pass upon the
sufficiency of the evidence to convict. When the Gov-
ernment rests its case solely on the approximations and
circumstantial inferences of a net worth computation, the
cogency of its proof depends upon its effective negation
of reasonable explanations by the taxpayer inconsistent
with guilt. Such refutation might fail when the Govern-
ment does not track down relevant leads furnished by the

7 This Court will formulate rules of evidence and procedure to be
applied in federal prosecutions where it appears necessary to main-
tain “proper standards for the enforcement of the federal criminal
law in the federal courts.” MecNabb v. United States, 318 U. S. 332,
341.
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taxpayer—leads reasonably susceptible of being checked,
which, if true, would establish the taxpayer’s innocence.
When the Government fails to show an investigation into
the validity of such leads, the trial judge may consider
them as true and the Government’s case insufficient to
go to the jury. This should aid in forestalling unjust
prosecutions, and have the practical advantage of elim-
inating the dilemma, especially serious in this type of
case, of the accused’s being forced by the risk of an ad-
verse verdict to come forward to substantiate leads which
he had previously furnished the Government. It is a
procedure entirely consistent with the position long
espoused by the Government, that its duty is not to
convict but to see that justice is done.

In this case, the Government’s detailed investigation
was a complete answer to the petitioners’ explanations.
Admitting that in cases of this kind it “would be desirable
to track to its conclusion every conceivable line of
inquiry,” the Government centered its inquiry on the
explanations of the Hollands and entered upon a detailed
investigation of their lives covering several states and
over a score of years. The jury could have believed that
Mr. Holland had received moneys from the sale of cafés
in the twenties and that he had turned in gold in 1933 and
still it could reasonably have concluded that the Hollands
lacked the claimed cache of currency in 1946, the crucial
year. Even if these leads were assumed to be true, the
Government’s evidence was sufficient to convict. The
distant incidents relied on by petitioners were so remote
in time and in their connection with subsequent events
proved by the Government that, whatever petitioners’
net worth in 1933, it appears by convineing evidence that
on January 1, 1946, they had only such assets as the
Government credited to them in its opening net worth
statement.
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Net Worth Increases Must be Attributable to Taxable
Income.

Also requisite to the use of the net worth method is
evidence supporting the inference that the defendant’s
net worth increases are attributable to currently taxable
income.

The Government introduced evidence tending to show
that although the business of the hotel apparently
increased during the years in question, the reported
profits fell to approximately one-quarter of the amount
declared by the previous management in a comparable
period; ® that the cash register tapes, on which the books
were based, were destroyed by the petitioners; and that
the books did not reflect the receipt of money later with-
drawn from the hotel’s cash register for the personal living
expenses of the petitioners and for payments made for
restaurant supplies. The unrecorded items in this latter
category totaled over $12,500 for 1948. Thus there was
ample evidence that not all the income from the hotel had
been included in its books and records. In fact, the net
worth increase claimed by the Government for 1948 could
have come entirely from the unreported income of the
hotel and still the hotel’s total earnings for the year would
have been only 73% of the sum reported by the previous
owner for the comparable period in 1945.

But petitioners claim the Government failed to ad-
duce adequate proof because it did not negative all the
possible nontaxable sources of the alleged net worth
increases—gifts, loans, inheritances, etc. We cannot
agree. The Government's proof, in our view, carried with
1t the negations the petitioners urge. Increases in net

8 The record indicates that the income of the hotel as reported for
1946 was approximately 12159 of that reported by the previous
owner in 1945; in 1947 the ratio was 129%; and in 1948 it was 26%,.

318107 O - 55 - 15
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worth, standing alone, cannot be assumed to be attrib-
utable to currently taxable income. But proof of a
likely source, from which the jury could reasonably find
that the net worth increases sprang, is sufficient. In
the Johnson case, where there was no direct evidence of
the source of the taxpayer’s income, this Court’s con-
clusion that the taxpayer ‘“had large, unreported in-
come was reinforced by proof . . . that [for certain years
his] private expenditures . . . exceeded his available
declared resources.” This was sufficient to support “the
finding that he had some unreported income which
was properly attributable to his earnings . . . .” United
States v. Johnson, 319 U. S., at 517. There the taxpayer
was the owner of an undisclosed business capable of pro-
ducing taxable income; here the disclosed business of the
petitioners was proven to be capable of producing much
more income than was reported and in a quantity suffi-
cient to account for the net worth increases. Any other
rule would burden the Government with investigat-
ing the many possible nontaxable sources of income, each
of which is as unlikely as it is difficult to disprove. This
is not to say that the Government may disregard explana-
tions of the defendant reasonably susceptible of being
checked. But where relevant leads are not forthcoming,
the Government is not required to negate every possible
source of nontaxable income, a matter peculiarly within
the knowledge of the defendant. See Rossi v. United
States, 289 U. S. 89, 91-92.

The Burden of Proof Remains on the Government.

Nor does this rule shift the burden of proof. The Gov-
ernment must still prove every element of the offense
beyond a reasonable doubt though not to a mathematical
certainty. The settled standards of the criminal law are
applicable to net worth cases just as to prosecutions for
other crimes. Once the Government has established its
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case, the defendant remains quiet at his peril. Cf. Yee
Hem v. United States, 268 U. S. 178, 185. The practical
disadvantages to the taxpayer are lessened by the pres-
sures on the Government to check and negate relevant
leads.

Willfulness Must be Present.

A final element necessary for conviction is willfulness.
The petitioners contend that willfulness “involves a
specific intent which must be proven by independent
evidence and which cannot be inferred from the mere
understatement of income.” This is a fair statement
of the rule. Here, however, there was evidence of a
consistent pattern of underreporting large amounts of
income, and of the failure on petitioners’ part to include
all of their income in their books and records. Since, on
proper submission, the jury could have found that these
acts supported an inference of willfulness, their verdict
must stand. Spies v. United States, supra, at 499-500.

The Charge to the Jury.

Petitioners press upon us, finally, the contention that
the instructions of the trial court were so erroneous
and misleading as to constitute grounds for reversal. We
have carefully reviewed the instructions and cannot agree.
But some require comment. The petitioners assail the
refusal of the trial judge to instruct that where the Gov-
ernment’s evidence is circumstantial it must be such as
to exclude every reasonable hypothesis other than that
of guilt. There is some support for this type of instruc-
tion in the lower court decisions, Garst v. United States,
180 F. 339, 343; Anderson v. United States, 30 F. 2d 485
487; Stutz v. United States, 47 F. 2d 1029, 1030; Hanson
v. United States, 208 F. 2d 914, 916, but the better rule
is that where the jury is properly instructed on the stand-
ards for reasonable doubt, such an additional instruction
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on circumstantial evidence is confusing and incorrect,
United States v. Austin-Bagley Corp., 31 F. 2d 229, 234,
cert. denied, 279 U. S. 863; United States v. Becker, 62 F.
2d 1007, 1010; 1 Wigmore, Evidence (3d ed.), §§ 25-26.

Circumstantial evidence in this respect is intrinsically
no different from testimonial evidence. Admittedly, cir-
cumstantial evidence may in some cases point to a wholly
incorrect result. Yet this is equally true of testimonial
evidence. In both instances, a jury is asked to weigh
the chances that the evidence correctly points to guilt
against the possibility of inaccuracy or ambiguous infer-
ence. In both, the jury must use its experience with
people and events in weighing the probabilities. If the
jury is convinced beyond a reasonable doubt, we can
require no more.

Even more insistent is the petitioners’ attack, not made
below, on the charge of the trial judge as to reasonable
doubt. He defined it as “the kind of doubt . . . which
you folks in the more serious and important affairs of your
own lives might be willing to act upon.” We think this
section of the charge should have been in terms of the
kind of doubt that would make a person hesitate to act,
see Bishop v. United States, 71 App. D. C. 132, 137-138,
107 F. 2d 297, 303, rather than the kind on which he
would be willing to act. But we believe that the instrue-
tion as given was not of the type that could mislead the
jury into finding no reasonable doubt when in fact there
was some. A definition of a doubt as something the
jury would act upon would seem to create confusion
rather than misapprehension. ‘“Attempts to explain the
term ‘reasonable doubt’ do not usually result in making
it any clearer to the minds of the jury,” Miles v. United
States, 103 U. S. 304, 312, and we feel that, taken as a
whole, the instructions correctly conveyed the concept of
reasonable doubt to the jury.
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Petitioners also assign as error the refusal of the trial
judge to give instructions on the wording of the criminal
statute under which they were indicted, even though the
judge fully and correctly instructed the jury on every
element of the crime. The impossibility of pointing to
any way in which defendants’ rights were prejudiced
by this, assuming it was error, is enough to indicate that
the trial judge was correct, see United States v. Center
Veal & Beef Co., 162 F. 2d 766, 771. There is here
no question of the jury’s duty to apply the law to the
facts. That operation implies the application of a gen-
eral standard to the specific physical facts as found by the
jury. The meanings of standards such as willfulness
were properly explained by the trial judge in no greater
particularity than necessary, and thus the jury’s function
was not, invaded.

In the light of these considerations the judgment is

Affirmed.
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FRIEDBERG v. UNITED STATES.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT.

No. 18. Argued October 20, 1954.—Decided December 6, 1954.

Petitioner was convicted under § 145 of the Internal Revenue Code
of willfully attempting to evade his income taxes for 1945, 1946
and 1947. The Government relied on the net worth method of
proof considered in Holland v. United States, ante, p. 121. Peti-
tioner contended that, at the opening of the computation period,
he had cash on hand “far in excess” of $60,000, which was not
included in the Government’s computation. The Government’s
evidence did not directly dispute this; but it did trace petitioner’s
finances from 1922 through 1947 and presented detailed evidence
of petitioner’s financial difficulties, from which the jury could
readily conclude that petitioner had accumulated no such financial
reserve. Held.: The conviction is affirmed. Pp. 143-146.

(a) The Government’s detailed evidence of petitioner’s financial
difficulties prior to the beginning of the computation pericd amply
justified the jury’s conclusion that he had accumulated no such
cash reserve as he claimed. Pp. 143-144.

(b) Testimony of a government witness, on cross-examination,
that he had not included any cash on hand in computing petitioner’s
net worth at the beginning of the computation period, because he
found no evidence that petitioner had any cash on hand, was not
a mere conclusion which invaded the province of the jury. Pp.
144-145.

(¢) There was no reversible error in the trial judge’s supple-
mental instruction to the jury. Pp. 145-146.

207 F. 2d 777, affirmed.

Petitioner was convicted of an attempt to evade his
federal income taxes. The Court of Appeals affirmed.
207 F. 2d 777. This Court granted certiorari. 347 U. S.
1006. Affirmed, p. 146.

Robert N. Gorman argued the cause for petitioner.
With him on the brief was Stanley A. Silversteen. Jas.
W. Hengelbrok entered an appearance for petitioner.
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Assistant Attorney General Holland argued the cause
for the United States. With him on the brief were Solic-
itor General Sobeloff, Marvin E. Frankel, Ellis N. Slack
and David L. Luce.

Mg. Justice CLARK delivered the opinion of the Court.

This is the second in the group of four cases involving
income tax prosecutions under the net worth method of
proof. In this case petitioner was indicted for the years
1944 through 1947, and convicted on all counts except
the first, covering the year 1944.

While the discussion in Holland v. United States,
ante, p. 121, is dispositive of some of the more general
problems raised by this type of prosecution, petitioner
here directs his fire specifically at the sufficiency of the
evidence as to his opening net worth. To highlight his
contention that the Government had not properly
accounted for an alleged hoard of cash and bonds on hand
at the beginning of the indictment period, petitioner has
stipulated virtually every other net worth issue out of
the case.

Although petitioner’s testimony as to this cash on hand
vacillated,! we conclude from a careful examination of
the testimony that the largest amount claimed at the
starting point was ‘“far in excess” of $60,000. The
Government’s evidence, as in Holland, did not directly
dispute this, but it did painstakingly trace the Friedbergs’
finances from 1922 through the prosecution years. It
pointed unmistakably to the conclusion that petitioner
had no such hoard of cash at the starting point.

1 Both Friedberg and his wife testified that he had “far in excess”
of $50,000 by 1936; at another point he swore he had between
$50,000 and $100,000 by that time; by 1938 he claimed “far in excess”
of $60,000; and finally, he stated that he had “substantially” $100,000
by 1947.




144 OCTOBER TERM, 1954.
Opinion of the Court. 348 U.S.

This evidence, briefly outlined, was as follows: Peti-
tioner filed no tax return for 1922, paid nominal taxes
for 1923, 1924 and 1925, and, except for 1926, 1927, 1930
and 1937, when he filed nontaxable returns, he filed no
returns from 1926 through 1937. He borrowed small
sums of money on three occasions in 1931. In 1934, when
he failed to pay $30 a month on a real estate mortgage,
the mortgagee brought a foreclosure suit and petitioner
was unable to meet the modest compromise terms offered
him by the court. In 1936 and 1940, levies on a judgment
for $13.76 were returned nulla bona. A mortgage on his
former home was foreclosed in 1937, and a deficiency
judgment entered for over $3,500. The writ of execution
was returned ‘“nothing found” in 1939, and petitioner
then settled the judgment by paying $100 to the mort-
gagee in return for release from liability. In 1939, peti-
tioner stated in an application for a loan that his total
assets were $9,200, including $150 cash on hand, while
his liabilities were $500. The tailoring business in which
petitioner had worked since 1922 for an average pay of
$50 a week was dissolved in 1941 because it could not
meet its bills, and petitioner bought its assets for $650.

Yet it was during these years, from the 1920’s until
1941, that petitioner claimed to have accumulated “far
in excess” of $60,000. We think the jury could readily
have concluded that petitioner had saved no such reserve.

Petitioner’s other objections can be disposed of quickly.
First, he contends it was error for the special agent, a
witness for the Government, to give his “personal opin-
ion”’ that petitioner had no cash on hand at the starting
point. But this distorts what actually happened. The
agent was asked on cross-examination to give a “yes or
no”’ answer to whether in his net worth statement he had
credited petitioner with any cash on hand for 1941. The
agent said “there was no evidence available to show there
was cash.” After defense counsel’s insistence that the
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witness answer “did you or didn’t you” give credit for
any cash, the court allowed the agent to explain his
answer. He explained that his investigation disclosed no
evidence which would permit him to credit petitioner
with cash on hand in 1941 and on redirect examination
he elaborated, pointing out the foreclosures and the other
evidence which has been detailed above. From this, he
said, he “could see no reason why [he] should . . .
include” any cash on hand at the starting point.

This was hardly a “conclusion of the witness,” which
is an “ultimate issue to be decided by the jury,” as
petitioner claims. The agent, upon petitioner’s insist-
ence, was testifying to a negative fact: he had not in-
cluded cash because he had found no evidence of cash.
The evidence which he then summarized on redirect was
only that which had already been introduced at the trial.
It is difficult to see how he invaded the province of the
jury; nor do we see how petitioner’s question could have
been answered otherwise.

Finally, error is asserted in the trial judge’s final instruc-
tion to the jury, which was given some three to four hours
after it had begun its deliberations. Petitioner contends
that the instruction called upon the jury to compromise
the issues.? It may be that “compromise” in its literal
sense, if used alone, would leave improper connotations.
Though its use here was unfortunate, we do not think
it misléd the jury. We note that no objection was made

2 The instruction was:

“The Court will stand in recess until one-thirty. The Court may
say to the jury at this time that I want you to make an honest and
sincere effort to reach an agreement as to the merits of this case.
I do not want you to shirk your duty. I want you to be fair to
the Government, the United States, and the defendant. Never-
theless, this case has taken many days to try, and I hope you will
make a sincere effort to compromise and adjust your differences
and reach a verdict, if possible.”
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to any of the instructions, nor was any of petitioner’s
oral argument devoted to them a week later on motion
for a new trial. In fact, petitioner specifically disclaimed
any intent to make the instruction now attacked a ground
for a new trial. This is persuasive evidence that he did
not originally consider this section of the charge prejudi-
cial; and since the remaining instructions were fair and
negatived any inference that a compromise verdict was
permissible, we are inclined to agree. In the face of this
record, we can hardly conclude that this error is sufficient

ground for reversal.
Affirmed.
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SMITH v. UNITED STATES.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT.

No. 52. Argued October 21-22, 1954 —Decided December 6, 1954.

Petitioner was convicted under § 145 of the Internal Revenue Code
of willful attempts to evade his income taxes for 1946 through
1949. In addition to the net worth method of proof considered in
Holland v. United States, ante, p. 121, the Government relied on
an extrajudicial written net worth statement signed by petitioner
and delivered to government agents, plus independent evidence of
petitioner’s expenditures, savings and investments. Petitioner
contended (a) that his extrajudicial statement was not sufficiently
corroborated by other evidence, and (b) that it should not have
been admitted in evidence because it was procured pursuant to
an understanding with a government agent that the case would
be closed and petitioner granted immunity. At a pretrial hearing,
the trial judge denied a motion to suppress this statement as
evidence. At the trial, he refused to hold a hearing outside the
presence of the jury to determine preliminarily the admissibility
of the statement, and he submitted the issue to the jury with
instructions that they should reject the statement and all evidence
obtained through it, if “trickery, fraud or deceit” were practiced
on petitioner or his accountant. Held: The conviction is affirmed.
Pp. 149-159.

1. The issue of fraud or deceit on the part of the government
agent was properly submitted to the jury, and the jury, in arriving
at its general verdiet, could have found from the conflicting evi-
dence.that no fraudulent inducements had been offered petitioner
or his accountant. Pp. 150-151.

2. Denial of a voir dire during the trial, on the issue of fraud
or deceit on the part of the government agent, did not deprive
petitioner of any substantial right. The trial judge had already
held a hearing on this issue in passing on the pretrial motion to
suppress evidence, the only evidence offered in seeking a voir dire
during the trial was that which had been heard in the pretrial
hearing, and that evidence was narrated again to judge and jury
after the voir dire had been denied. P. 151.

3. There was sufficient independent evidence to corroborate peti-
tioner’s extrajudicial admission that he did not have sufficient assets
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at the beginning of the computation period to account for the
increases in net worth attributed to him. Pp. 151-159.

(a) The requirement of corroboration of extrajudicial confes-
sions is applicable to the crime of tax evasion. Pp. 153-154.

(b) The rule requiring corroboration of extrajudicial confes-
sions is applicable to the statement involved in this case, which,
though not a confession admitting all of the elements of the offense,
was made after the fact to an official charged with investigating
the possibility of wrongdoing and which embraced an element vital
to the Government’s case. Pp. 154-156.

(¢) Corroboration is necessary for all elements of the offense
established by admissions alone; but it is sufficient if the corrobora-
tion merely fortifies the truth of the admission, without independ-
ently establishing the crime charged. P. 156.

(d) All elements of the offense must be established by inde-
pendent evidence or corroborated admissions; but one available
mode of corroboration is for the independent evidence to bolster
the confession itself and thereby prove the offense through the
statements of the accused. P. 156.

(e) The Government may provide the necessary corroboration
by introducing substantial evidence, apart from the taxpayer’s
admissions, tending to show that he willfully understated his
taxable income. P. 157.

(f) This may be accomplished by substantiating the opening
net worth computation directly, since that figure, together with
the remainder of the net worth computation, amply establishes a
consistent understatement by petitioner of his taxable income;
and from this the jury could infer willfulness. P. 157.

(g) In this case, petitioner’s tax returns adequately corrobo-
rated his extrajudicial statements as to his financial history, and
the two together corroborated the Government’s computation of
his net worth. Pp. 157-158.

(h) Petitioner’s extrajudicial statements were further cor-
roborated by independent evidence showing substantial expendi-
tures, savings and investments during the period involved. Pp.
158-159.

210 F. 2d 496, affirmed.

W. Arthur Garrity, Jr. argued the cause for petitioner.
With him on the brief were Richard Maguire and Paul G.
Counihan.
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Marvin E. Frankel argued the cause for the United
States. With him on the brief were Solicitor General
Sobeloff, Assistant Attorney General Holland, Ellis N.
Slack and Joseph F. Goetten.

Mg. Justice CLARK delivered the opinion of the Court.

This is the third of the net worth cases and the first
dealing with the Government’s use of extrajudicial state-
ments made by the accused. Petitioner and his wife were
jointly tried on five counts charging them with willful
attempts to evade and defeat their income taxes for the
years 1946 through 1950. A motion for acquittal was
granted as to the wife on all five counts, and as to peti-
tioner on the fifth count (for the year 1950). The jury
found petitioner guilty on the first four counts, and the
convietion was affirmed by the Court of Appeals. 210 F.
2d 496. We granted certiorari in order to pass on the
issues raised by the prosecution’s use of defendant’s
extrajudicial statements. 347 U. S. 1010.

The Government’s theory was that the increases in the
net worth of petitioner and his wife exceeded their
reported income for each of the prosecution years, and
that these increments represented taxable income. The
evidence tended to show that petitioner and his wife were
persons of moderate means prior to 1945, and that toward
the end of that year petitioner acquired a racing-news
service. In the four succeeding years, the prosecution
years here in issue, petitioner and his wife acquired a
large amount of visible wealth in the form of bank
accounts, real estate, securities, and other assets. The
evidence, taken as a whole, tended to prove that peti-
tioner and his wife had understated their income for the
four-year period by over $190,000.

The issues in this case stem from a statement signed
by the petitioner and delivered to the Government agents
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along with a check, the latter supposedly representing the
amount of tax he thought due and owing.! The state-
ment, a five-page document, included tables on petition-
er’s securities, prior tax returns, living expenses, and a
listing of petitioner’s assets for each of the years 1945
through 1949, showing changes in his net worth over the
prosecution period. While each of the pages was headed
by the names of petitioner and his wife, the statement
was signed only by the petitioner. His signature ap-
peared after a clause describing the listing of assets as
“my true net worth for the period covered herein.”

Admissibility of the Statement.

Petitioner contends that his net worth statement should
not have been admitted in evidence because it was pro-
cured pursuant to an understanding between petitioner
and a Government agent that the case would be closed
and the petitioner granted immunity. See Wan v. United
States, 266 U. S. 1, 14; Bram v. United States, 168 U. S.
532, 542-543; Wilson v. United States, 162 U. S. 613, 622—
623; Sparf and Hansen v. United States, 156 U. S. 51, 55.
Petitioner’s accountant, who carried on negotiations with
this Government agent, testified that the agent had prom-
ised to close the case if the net worth statement and a
check to cover the tax deficiency were forthcoming, and
that he, the accountant, would never have submitted
the statement had he not believed that the case would be
closed on this basis. The Government agent testified that
he was aware of no such understanding and that he had
made no promises to close the case. After a pretrial
hearing on petitioner’s motion to suppress evidence, the
trial judge refused to suppress the net worth statement.

! Although there had previously been discussion of a ecivil fraud
penalty, this check was apparently meant to cover only the tax
liability proper.
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During the course of the trial, he refused to hold a hear-
ing outside the presence of the jury to determine pre-
liminarily the statement’s admissibility. He submitted
the issue to the jury with the instruction that they were
to reject the statement, and all evidence obtained through
it, if “trickery, fraud or deceit” were practiced on
petitioner or his accountant.

The issue of fraud or deceit on the part of the Govern-
ment agent was properly submitted to the jury, and the
jury, in arriving at its general verdict, could have found
from the conflicting evidence that no fraudulent induce-
ment had been offered petitioner or his accountant. Peti-
tioner cannot complain that he was denied a voir dire, cf.
United States v. Carignan, 342 U. S. 36, since the trial
judge had already held a hearing on this issue in passing
on the pretrial motion to suppress evidence. Moreover,
the only evidence offered by petitioner in seeking this
hearing during the trial was the testimony of petitioner’s
accountant, evidence which had been heard in the pretrial
hearing and was narrated again to judge and jury after
the voir dire had been denied. Under these circum-
stances, it cannot be said that the refusal to hold a pre-
liminary hearing deprived petitioner of any substantial
right.

Corroboration of Petitioner’s Statement.

Petitioner’s second major objection is that his net
worth statement, as it related to his opening net worth,
was not corroborated—or was insufficiently corrob-
orated—by independent evidence. Petitioner’s state-
ment listed his opening net worth as follows:

Bank aceount........ooeeiiiiiiinaniieiiennn $1,079.60
Residence .......veeeieinenennnnerenenonnnns 12,000.00
Automobile ... ... i e 2,000.00

Total assetS. o v veni e neransneennn $15,079.60
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The Government agents credited petitioner with a higher
opening net worth:

Cash in banks...........ccoiiinii i, $8,058.58
Drug store partnership...................... 5,618.39
Real estate............iiiiiiiiinininnnn.. 18,600.00
Furniture ....... ... i 2,000.00
Automobile ........ .. e 2,000.00

MBI 000 0600000065000006000000000000 060 $36,276.97

In determining these opening net worth figures, the Gov-
ernment agents relied in part on figures furnished by peti-
tioner in his net worth statement and in other of his
extrajudicial admissions—for the autos, the furniture, and
one parcel of real estate. Any variation in these figures
would not materially affect the result.? But petitioner
further complains that the Government did not corrobo-
rate the negative implications of his net worth statement,
that he did not have at the end of 1945 any substantial
assets—for example, cash on hand—which were not re-
flected in his or the Government’s net worth computation.
The question presented, therefore, is whether there is suf-
ficient independent evidence to corroborate petitioner’s
extrajudicial admission that he did not have sufficient
assets at the starting point to account for the increases in
net worth attributed to him in the prosecution years.
The general rule that an accused may not be convicted
on his own uncorroborated confession has previously been
recognized by this Court, Warszower v. United States, 312
U. S. 342; Isaacs v. United States, 159 U. S. 487; cf.
Miles v. United States, 103 U. S. 304, 311-312, and has
been consistently applied in the lower federal courts and

2 The Government also relied on petitioner’s admissions in estab-
lishing his living expenses during the prosecution years. But these
do not bear on opening net worth and are therefore not fairly within
the question presented. Moreover, the variation possible in these
figures is too slight to affect the result in any significant respect.
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in the overwhelming majority of state courts, 127 A. L. R.
1130; 7 Wigmore, Evidence, §§ 2070-2072. Its purpose
is to prevent ‘“errors in convictions based upon untrue
confessions alone,” Warszower v. United States, supra, at
347; its foundation lies in a long history of judicial expe-
rience with confessions and in the realization that sound
law enforcement requires police investigations which
extend beyond the words of the accused. Confessions
may be unreliable because they are coerced or induced,
and although separate doctrines exclude involuntary con-
fessions from consideration by the jury, Bram v. Inited
States, supra; Wilson v. United States, supra, further
caution is warranted because the accused may be unable
to establish the involuntary nature of his statements.
Moreover, though a statement may not be “involuntary”
within the meaning of this exclusionary rule, still its reli-
ability may be suspect if it is extracted from one who is
under the pressure of a police investigation—whose words
may reflect the strain and confusion attending his predica-
ment rather than a clear reflection of his past. Finally,
the experience of the courts, the police and the medical
profession recounts a number of false confessions volun-
tarily made, Note, 28 Ind. L. J. 374. These are the
considerations which justify a restriction on the power of
the jury to convict, for this experience with confessions
is not shared by the average juror. Nevertheless, because
this rule does infringe on the province of the primary
finder of facts, its application should be scrutinized lest
the restrictions it imposes surpass the dangers which gave
rise to them.

The first issue is whether the requirement of corrobora-
tion may properly be applied to the crime of tax evasion.
The corroboration rule, at its inception, served an ex-
tremely limited function. In order to convict of serious
crimes of violence, then capital offenses, independent
proof was required that someone had indeed inflicted the

318107 O - 55 - 16
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violence, the so-called corpus delicti. Once the existence
of the crime was established, however, the guilt of the
accused could be based on his own otherwise uncorrob-
orated confession. But in a crime such as tax evasion
there is no tangible injury which can be isolated as a
corpus delicti. As to this crime, it cannot be shown that
the crime has been committed without identifying the
accused. Thus we are faced with the choice either of
applying the corroboration rule to this offense and accord-
ing the accused even greater protection than the rule
affords to a defendant in a homicide prosecution, Kvans v.
United States, 122 F. 2d 461; Murray v. United States,
53 App. D. C. 119, 288 F. 1008, or of finding the rule
wholly inapplicable because of the nature of the offense,
stripping the accused of this guarantee altogether. We
choose to apply the rule, with its broader guarantee, to
crimes in which there is no tangible corpus delicti, where
the corroborative evidence must implicate the accused in
order to show that a crime has been committed. See,
e.g., Tabor v. United States, 152 F. 2d 254 ; United States
v. Kertess, 139 F. 2d 923; Ercoli v. United States, 76 U. S.
App. D. C. 360, 131 F. 2d 354; Pines v. United States,
123 F. 2d 825; Forte v. United States, 68 App. D. C. 111,
94 F. 2d 236; Tingle v. United States, 38 F. 2d 573;
Wynkoop v. United States, 22 F. 2d 799; Daeche v.
United States, 250 F. 566.

The next problem presented is whether the statement
here involved—the opening net worth—must be corrobo-
rated. Although this statement was part of a document
which may have admitted an understatement of taxable
income, one of the elements of the crime of tax evasion,
still it is clear that the statement is not a confession ad-
mitting to all the elements of the offense. There is some
uncertainty in the lower court opinions as to whether the
corroboration requirement applies to mere admissions, see
United States v. Kertess, supra, at 929; Ercoli v. United
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States, supra, 76 U. S. App. D. C,, at 362, 131 F. 2d, at
356. But see Warszower v. United States, supra, at 347.
We hold the rule applicable to such statements, at least
where, as in this case, the admission is made after the
fact to an official charged with investigating the possibility
of wrongdoing, and the statement embraces an element
vital to the Government’s case.® Cf. Gulotta v. United
States, 113 F. 2d 683, assimilating admissions to confes-
sions but failing to distinguish between admissions before
and after the fact as required by the Warszower case.
Accord, Duncan v. United States, 68 F. 2d 136; Gordnier
v. Unated States, 261 F. 910.

The negative implications of petitioner’s opening net
worth admission formed the cornerstone of the Govern-
ment’s theory of guilt. Without proof that assets on
hand at the beginning of the prosecution period did not
account for the alleged net worth increases, the Govern-
ment could not succeed. Holland v. United States, ante,
p. 121. An admission which assumes this importance in
the presentation of the prosecution’s case should not go
uncorroborated, and this is true whether we consider the
statement an admission of one of the formal “elements” of
the crime or of a fact subsidiary to the proof of these
“elements.” It is the practical relation of the statement
to the Government’s case which is crucial, not its theo-
retical relation to the definition of the offense.

Although we are unable to hold on this record that
petitioner’s statement was inadmissible, the evidence is
sufficient to cast doubt on the accuracy of his admissions.
The unreliability of the statement is illustrated by the
great variance between its net worth calculation and the
Government’s computation, although petitioner’s consist-

3 Admissions given under special circumstances, providing grounds
for a strong inference of reliability, may not have to be corroborated.
Cf. Miles v. United States, supra; State v. Saltzman, 241 Iowa 1373,
44 N. W. 2d 24.
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ent erring in his own favor made it not unreasonable for
the Government to hold him to his word where it was
to the Government’s advantage. On the whole, the
statement is one which should be carefully serutinized
in the light of the available independent evidence.

There has been considerable debate concerning the
quantum of corroboration necessary to substantiate the
existence of the crime charged. It is agreed that the
corroborative evidence does not have to prove the offense
beyond a reasonable doubt, or even by a preponderance, as
long as there is substantial independent evidence that the
offense has been committed, and the evidence as a whole
proves beyond a reasonable doubt that defendant is guilty.
Gregg v. United States, 113 F. 2d 687; Jordan v. United
States, 60 F. 2d 4; Forte v. United States, supra; Daeche
v. United States, supra. But cf. United States v. Fen-
wick, 177 F. 2d 488. In addition to differing views on the
substantiality of specific independent evidence, the debate
has centered largely about two questions: (1) whether
corroboration is necessary for all elements of the offense
established by admissions alone, compare Ercoli v. United
States, supra, and Pines v. United States, supra, with
Wynkoop v. United States, supra, and Pearlman v. United
States, 10 F. 2d 460, and (2) whether it is sufficient
if the corroboration merely fortifies the truth of the
confession, without independently establishing the crime
charged, compare Pearlman v. United States, supra, and
Daeche v. United States, supra, with Pines v. United
States, supra, and Forte v. United States, supra. We
answer both in the affirmative. All elements of the
offense must be established by independent evidence or
corroborated admissions, but one available mode of cor-
roboration is for the independent evidence to bolster the
confession itself and thereby prove the offense “through”
the statements of the accused. Cf. Parker v. State, 228
Ind. 1, 88 N. E. 2d 556.




SMITH w». UNITED STATES. 157
147 Opinion of the Court.

Under the above standard the Government may pro-
vide the necessary corroboration by introducing substan-
tial evidence, apart from petitioner’s admissions, tending
to show that petitioner willfully understated his taxable
income. This may be accomplished by substantiating
the opening net worth directly, since that figure, taken
together with the remainder of the net worth computa-
tion, amply establishes a consistent understatement by
petitioner of his taxable income; and from this the jury
could infer willfulness. Two significant items of evidence
tend to show that petitioner owned no assets at the start-
ing point in excess of those attributed to him in the Gov-
ernment’s statement. First, a Government official testi-
fied that petitioner had filed no income tax returns in the
years 1936 through 1939, nontaxable returns for 1940 and
1942, a nonassessable return for 1943, a refundable re-
turn for 1944, and a taxable return for 1941. Second, the
testimony of a Government agent, touching upon the
economic activities of the petitioner in the years immedi-
ately preceding the prosecution period, disclosed that prior
to 1941 petitioner had been employed as a manager of a
racing-news service; that from 1941 to 1945 he worked in
a package store for $40 a week; and that for a short time
during this latter period his wife worked as a hairdresser.
The agent’s testimony, however, was based solely on the
extrajudicial statements of the petitioner, and under the
standard we have adopted these admissions must be
corroborated by substantial independent evidence.* The

+ They were made to officials after the offense had been commitred.
It may be questioned, though, whether these admissions were as basic
to the Government’s case as the statements concerning opening net
worth, and whether they should therefore be exempted from the
requirement of corroboration. But where a fact is sufficiently im-
portant that the Government adduces extrajudicial statements of
the accused bearing on its existence, and then relies on its existence
to sustain the defendant’s conviction, there is need for corroboration.
Cf. United States v. Kertess, supra, at 930.
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tax returns adequately corroborate petitioner’s statements
as to his financial history, and we hold that the two to-
gether corroborate the opening net worth. The jury
could find from this evidence that petitioner’s resources
prior to the prosecution years were such that he could
not have amassed a greater store of wealth than the
amount credited to him in the Government’s net worth
statement. This proof is buttressed somewhat by inde-
pendent evidence that petitioner had bought a modest
home in 1943 for $9,600, paying less than one-third in
cash and the balance in installments, and by the fact that
petitioner’s wife, who held the bulk of the family’s assets
in her name, was a housewife through almost all of the
preprosecution years with no significant independent
sources of income.

But substantiating the opening net worth is just one
method of corroborating these extrajudicial statements.
Petitioner’s admissions may also be corroborated by an
entirely different line of proof—by independent evidence
concerning petitioner’s conduct during the prosecution
period, which tends to establish the crime of tax evasion
without resort to the net worth computations. The Gov-
ernment’s evidence showed that coincident with peti-
tioner’s opening of the racing-news service, in which he
kept no records, petitioner and his wife opened 9 new
bank accounts, making their over-all total 14 accounts in
12 banks; that the money in these accounts, which
amounted to only $8,000 at the beginning of the prosecu-
tion period, varied between $42,000 and $80,000 during
the prosecution years; that brokerage accounts, opened
by petitioner and his wife in 1947 and 1948 respectively,
were worth $9,000 in 1947 and over $41,000 in 1948 and
1949; that petitioner and his wife made new investments
in realty during the prosecution period, about $2,000 in
1946, over $14,000 in 1948, and $35,000 in 1949; that
other substantial expenditures were made during the
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prosecution years, $3,750 in U. S. Savings Bonds in 1946,
a total investment of $4,768 in new cars in 1947 and
1948, and a $37,000 annuity payment and $3,750 mink
coat in 1949. During these same years petitioner’s de-
clared income exceeded his living expenses by less than
$3,000. These substantial expenditures, savings and
investments might not, of themselves, suffice to support
a conviction of tax evasion without evidence of a starting
point indicating a lack of funds from which these pay-
ments might have come. But this conduct does corrobo-
rate the net worth statement by tending to show that the
petitioner was understating his income during the prose-
cution years. We cannot say that there is so little
relation between expenditures and income that the Gov-
ernment’s proof of expenditures far in excess of reported
income, coupled with proof of a business producing
unrecorded amounts of income, fails to corroborate the
charge that petitioner’s earnings during the prosecution
years exceeded his declared income.

We hold that under either of these two lines of proof
sufficient corroboration was shown to permit the case to go
to the jury. The circumstances leading up to petitioner’s
statenrent, and the failure of the facts shown therein to
mesh with the other evidence adduced by the Govern-
ment, imposed on the trial judge and the reviewing courts
a duty of careful scrutiny. Nevertheless, the independent
evidence was strong enough, we believe, to overcome these
indicia of unreliability, and we accordingly

Affirm.
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UNITED STATES v. CALDERON.
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Respondent was convicted under § 145 of the Internal Revenue Code
of willful attempts to evade federal income taxes for 1946 through
1949. The Government relied primarily upon a “net worth” com-
putation. (See Holland v. United States, ante, p. 121.) As to the
“cash on hand” in the opening net worth computation, the Gov-
ernment credited respondent with $500 on the basis of oral and
written extrajudicial statements made by respondent. Contending
that independent evidence of the corpus delicti was lacking,
respondent challenged the validity of his conviction. Held: The
conviction is affirmed. Pp. 161-169.

(a) The jury could have concluded, from the evidence, that
respondent’s oral statement as to the $500 referred to his total
cash on hand at the starting point. Pp. 162-163.

(b) Respondent’s signed statement as to the amount of “cash
on hand” was not inadmissible as a matter of law; the weight to
be given it was for the jury to determine in the light of all the
circumstances. P. 163.

(¢) Where the circumstances surrounding a defendant’s admis-
sions cast doubt on their reliability, the trial judge and review-
ing courts should exercise great care in determining whether the
admissions were corroborated. Pp. 163-164.

(d) When a defendant’s motion for acquittal has been overruled
and he introduces evidence in his own behalf, the reviewing courts
may seek corroborative evidence in the proof of both parties.
P. 164.

(e) In this case, there was not sufficient evidence of the tax-
payer’s financial history to substantiate directly the Government’s
opening net worth computation. Pp. 164-165.

(f) Uncorroborated admissions of a taxpayer regarding his tax
returns for earlier years cannot serve to corroborate his other
admissions. P. 165.

(g) The financial history of respondent and his business during
the prosecution years provided sufficient independent evidence of
the crime of tax evasion to corroborate his statements concerning
cash on hand. Pp. 165-167.
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(h) Respondent’s extrajudicial statements concerning cash on
hand were corroborated also by his testimony at the trial, which,
taken together with that part of the net worth statement that was
stipulated or independently proved, established a $30,000 deficiency
in reported income. P. 167.

(i) While the evidence as a whole must show a deficiency for
each of the prosecution years, the corroborative evidence suffices
if it shows a substantial deficiency for the over-all prosecution
period. P. 168.

(j) Independent evidence that respondent understated his
income by $30,000 in the same four-year period for which his
extrajudicial admissions tended to show a $46,000 deficiency is
adequate corroboration. P. 168.

(k) The corroboration rule requires no more than substantial
evidence that the crime of tax evasion has been committed. P. 168.

(1) Although the evidence in this case was insufficient to cor-
roborate the opening net worth directly, there was adequate
independent evidence of tax evasion. Pp. 168-169.

207 F.2d 377, reversed.

Assistant Attorney General Holland argued the cause
for the United States. With him on the brief were Solic-
itor General Sobeloff, Marvin E. Frankel, Ellis N. Slack,
David L. Luce, Joseph M. Howard, Fred G. Folsom and
Dickinson Thatcher.

Joseph W. Burns and Norman Herring argued the
cause and filed a brief for respondent.

MRg. Justice CLARK delivered the opinion of the Court.

The issue in this case is similar to the question pre-
sented in Smith v. United States, ante, p. 147, on the
corroboration of respondent’s extrajudicial statements
concerning his “opening net worth.” The admissibility
of these statements is not questioned.

Respondent, an operator of a legitimate coin-machine
business, was tried and convicted on four counts charging
him with willful attempts to evade and defeat his own
and his wife’s income taxes for the years 1946 through
1949. The Government’s case rested primarily on a net
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worth computation, which showed net worth increases
and nondeductible expenditures of $62,993.47 for the
prosecution period; during these same four years respond-
ent declared only $16,775.14 income. It was stipulated
that the computation was correct except as to the items
“cash on hand” and “cash in bank.” Respondent’s
bank balances were proved by introducing the bank
records, and, with some minor adjustments, the Gov-
ernment’s net worth computation was amply verified in
this respect. As to ‘“cash on hand,” particularly the
amount credited to the taxpayer as of the beginning of
the prosecution period, respondent contends that the
only evidence tending to substantiate the Government’s
figures is the uncorroborated admissions of the accused.
He argues that lacking independent evidence of the corpus
delicti, the conviction cannot stand. The Court of Ap-
peals agreed and reversed the judgment of conviction,
observing that, absent a starting item such as cash on
hand, “the remainder of the statement proves nothing.”
207 F. 2d 377. We granted the Government’s petition
for certiorari, 347 U. S. 1008.

The Government credited the respondent with $500
cash on hand at the starting point. One of the Govern-
ment agents testified that the $500 figure was an approxi-
mation based on respondent’s oral answer to a request
that he estimate his year-end balances of cash on hand.
According to the agent’s notes, respondent replied that
he had “approximately $500.00 cash in his pocket. He
believes that because it is his habit to carry about that
much money in his pocket at all times.” It was admitted
that the taxpayer might have had more than this amount
on hand at certain times, since he had frequently made
deposits in his bank accounts in sums of $1,000 and
$2,000. It appears that the agent did not inquire into
how much money respondent had in his safe or his busi-
ness, as opposed to the funds in his pocket, maintaining
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that he was justified in treating the taxpayer’s statement
regarding the $500 as covering his total cash on hand.
Respondent contended that this figure failed to embrace a
substantial sum in currency in his safe at the starting date.
Both the Government and the respondent adduced a
number of circumstances in support of their respective
positions, and in interpreting the meaning of respondent’s
statement the jury could readily have found the Govern-
ment’s circumstantial proof more persuasive. In our view,
it could have concluded from the evidence that respond-
ent’s statement as to the $500 referred to his total cash on
hand at the starting point.

Respondent also signed a written statement admitting
to the same opening cash on hand. This document con-
tained the over-all net worth computation relied on by the
Government at the trial. The Government’s evidence
tended to show that it had been signed by the respondent
after the usual warning and after he and the agents had
worked over the statement, item by item, for some eight
hours. Though admitting that both he and his account-
ant had read the statement, the respondent sought to
prove that he had not understood the net worth computa-
tion as a whole or the individual item of “cash on hand”;
that before signing the statement he had asked his ac-
countant whether it was correct, intending to rely on the
latter’s judgment; and that the accountant, in giving
defendant the go-ahead, had merely approved the method
employed in compiling the statement without passing on
the accuracy of the particular figures. Again it was for
the jury to consider all these circumstances in determining
the weight to be given the signed statement; we cannot
say that the document should have been rejected as a
matter of law.

But all these factors are relevant in determining
whether the independent evidence provided adequate
corroboration. Asin Smith v. United States, the circum-
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stances surrounding defendant’s admissions cast some
doubt on their reliability. The statements were made
by a taxpayer anxious to cooperate with the Government
in the hope of limiting civil liability and avoiding criminal
prosecution. The oral statement, with its “in the
pocket” terminology, is certainly not clear. And the
Government’s own witness, the respondent’s accountant,
testified that he had not verified the particular figures in
the written statement when it was referred to him by
respondent. Under these circumstances, the trial judge
and reviewing courts should exercise great care in deter-
mining whether the statements of the accused were
corroborated. The reviewing courts, however, can seek
corroborative evidence in the proof of both parties where,
as in this case, the defendant introduces evidence in his
own behalf after his motion for acquittal has been over-
ruled. Cf. Bogk v. Gassert, 149 U. S. 17.}

Unlike Smith, there is not sufficient evidence here of
the taxpayer’s financial history to substantiate directly
the opening net worth. Proof that the taxpayer was
impoverished by the depression, that he was working for
his meals and $8 a week in 1935, is too remote, absent
proof of the taxpayer’s financial circumstances in the
intervening years. The respondent entered the coin-
machine business in a modest way in 1935; he discon-

1 By introducing evidence, the defendant waives his objections to
the denial of his motion to acquit. L v. United States, 198 F. 2d
109; Leeby v. United States, 192 F. 2d 331; Gaunt v. United States,
184 F. 2d 284; Mosca v. United States, 174 F. 2d 448; Hall v. United
States, 83 U. S. App. D. C. 166, 168 F. 2d 161. His proof may lay
the foundation for otherwise inadmissible evidence in the Govern-
ment’s initial presentation, Ladrey v. United States, 81 U. 8. App.
D. C. 127, 155 F. 2d 417, or provide corroboration for essential ele-
ments of the Government’s case, United States v. Goldstein, 168 F.
2d 666; Ercoli v. United States, 76 U. S. App. D. C. 360, 131 F. 2d
354.
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tinued his low-paying job in 1939; and, except for a
short period during the war, he devoted his entire
efforts to his coin-machine business until 1945, when he
began to operate a café as well. The only evidence of
defendant’s fortunes between 1935 and 1946, the first
prosecution year, consists of his tax returns for 1944 and
1945 and some meager evidence with regard to his tax
returns for 1941, 1942 and 1943. The latter apparently
was obtained from the respondent, and, standing uncor-
roborated, cannot serve to corroborate respondent’s other
admissions. The 1944 and 1945 returns show net
taxable income of $4,162 and $7,328 respectively, with
gross receipts from the coin machines of $9,266 and
$10,302. This sketchy background can hardly give rise
to an inference that defendant had no more cash at the
starting date than the Government gave him credit for.

Accordingly, we must search for independent evidence
which will tend to establish the crime directly, without
resort to the net worth method. There are several
evidentiary strands which merit inspection, the first of
which is very similar to one employed in Smith. We
held there that an inference of tax evasion could be based
on the fact that the taxpayer’s visible assets greatly
increased at a time when he was receiving unrecorded
amounts of taxable income. In Smuith v. United States,
the taxpayer kept no records. Here the records were
shown to be incomplete. Receipts from the coin ma-
chines were tabulated from a number of receipt books
covering various locations. The receipt books were not
numbered; the taxpayer was unsure of how many ma-
chines he had in operation; and there was considerable
concern about receipt books being lost or misplaced. The
loss of one receipt book would make a difference of from
$1,000 to $1,500 in income. Eventually, on the advice
of his accountant, respondent began to number the
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books.? But, even after this safeguard was employed,
unnumbered books continued to appear—and then dis-
appear; two were lost, and subsequently recovered, in a
period of three or four months. A system of recording
receipts which rests on so unfirm a foundation hardly
places the respondent in a very different class—for this
purpose—than the taxpayer who keeps no books at all.
Both are receiving unrecorded amounts of income.

The increase in respondent’s visible assets is consider-
ably less than the increase presented in the Smith case.
There the increment over a four-year period amounted to
more than $196,000; the taxpayer’s declared income was
less than $17,000; and his average personal living ex-
penses were $3,500 a year. In this case, also over a four-
year span, the figures are: increase in visible assets (ex-
cluding the cash item), $47,594; declared income, $16,775;
living expenses, $3,000 yearly (plus some $1,900 in other
nondeductible expenditures). The increase, though less
than in Smath, is far from insubstantial. While reporting
income only $4,775 in excess of his living expenses, the
taxpayer increased his bank balances by over $16,000;
added $1,000 to his holdings of United States Savings
Bonds; increased his investments in land and buildings
by over $9,000; and poured some $22,000 net additional
capital into his business. These increments, when con-
sidered in the light of respondent’s receipt of unrecorded
amounts of taxable income, are sufficiently at variance
with his reported income to support an inference of
tax evasion. The inference is buttressed in this case by
the peculiar relation between the reported gains from
respondent’s coin-machine business and his investments
in new equipment. In three of the four prosecution years
the respondent reported a net loss on his coin-machine

2Tt is not clear from the record whether this numbering began
during or after the prosecution period. Compare R. 130-131 with
R. 177-178.
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operation, and in the fourth a net gain of only $1,330.
During the same period he made gross investments in new
equipment totaling $37,555. The jury could readily
find defendant’s investment policy inconsistent with his
claimed losses. Furthermore, although respondent con-
tends that the war years marked the peak of his business
activity and that his apparent postwar increases came
from profits accumulated during that period, it was not
until 1947, the middle of the prosecution period, that his
business became sufficiently large to require the full time
of his accountant. We hold that the financial history of
respondent and his business during the prosecution years
provides sufficient independent evidence of the crime
of tax evasion to corroborate his statements concerning
cash on hand.

Even more conclusive corroboration, however, is re-
spondent’s testimony at the trial that he had $16,000 or
$17,000 cash on hand at the starting point. This con-
flicted with the statements being corroborated ($500) and
respondent’s testimony at a prior trial ($2,000 to $9,000),
but for the purpose of independently establishing the
crime charged the jury could acecept this testimony. Re-
spondent further testified that he had $3,000 or $4,000 in
cash at the end of the prosecution period. Taken together
with the remainder of the net worth statement, which
was stipulated or independently established, this testi-
mony establishes a deficiency in reported income of more
than $30,000.° There could hardly be more conclusive
independent evidence of the crime.

3The Government’s net worth computation, based on $500 cash
on hand at the outset and $1,971.50 on hand at the conclusion of the
prosecution period, yields a four-year net worth increase (with
expenditures) of $62,993—$46,218 in excess of declared income.
Eliminating the cash items from the net worth statement, the
deficiency 1is reduced by $1,471—to $44,747. If the defendant’s
testimony is accepted, of $17,000 cash on hand at the beginning and
$3,000 at the end, the deficiency must be reduced by another $14,000,
leaving $30,747.




168 OCTOBER TERM, 1954.
Opinion of the Court. 348 U. 8.

But one problem remains. The $17,000 hoard of cash
could have absorbed the computed income deficiency for
one or more of the prosecution years,* and respondent was
convicted on all four counts. It might be argued that
independent evidence showing a $30,000 deficiency is not
enough—that there must be evidence that this sum re-
sulted in a deficiency for each of the years here in issue.
There is no merit in this contention. In the first place,
this evidence is merely corroborating respondent’s cash-
on-hand admissions and need not comply with the niceties
of the annual accounting concept. While the evidence
as a whole must show a deficiency for each of the prose-
cution years, the corroborative evidence suffices if it shows
a substantial deficiency for the over-all prosecution period.
Independent evidence that respondent understated his
income by $30,000 in the same four-year period for which
respondent’s extrajudicial admissions tended to show a
$46,000 deficiency is adequate corroboration. It provides
substantial evidence that the crime or crimes of tax eva-
sion have been committed ; the corroboration rule requires
no more. Second, there is evidence in this case which
tends to negate the possibility that the alleged $17,000
hoard could have absorbed the deficiency for any of the
prosecution years. This money supposedly went toward
the purchase of equipment in 1946 and early 1947. Al-
most $16,000 in equipment was purchased in 1946; this
accounts for nearly all of the cash hoard and still leaves
a deficiency in 1946 of over $5,000 in unreported income.’
The funds which remain are insufficient to absorb the
income deficiencies of any subsequent prosecution years.’®

As we said, the circumstances surrounding respondent’s
admissions create considerable doubt as to their reliabil-

4 The computed deficiency for 1947 was $7,393, and for 1948, $3,284.

5 The computed deficiency for 1946 was $21,019.

6See notes 3 and 4. The computed deficiency for 1949 was
$14,523.
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ity. We have therefore examined the independent evi-
dence with great care to insure that the accused will not
be convicted on the basis of a false admission alone.
Although the evidence was insufficient to corroborate the
opening net worth direetly, we find the independent proof
of tax evasion entirely adequate. Accordingly, the deci-
sion of the Court of Appeals setting aside the conviction is

Reversed.
MR. JusTicE DoucLas dissents.

318107 O ~ 55 ~ 17
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SULLIVAN v. UNITED STATES.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT.

No.64. Argued November 8, 1954 —Decided December 6, 1954.

. The provision of 26 U. S. C. § 3740 barring suits for the recovery
of taxes unless the Attorney General directs that the suit be com-
menced applies only to civil suits and not to criminal proceedings,
and does not vitiate indictments based on evidence which a United
States Attorney presented to the grand jury without the authoriza-
tion of the Attorney General. Pp. 171-172.

. Section 5 of Executive Order No. 6166, and Circular Letter No.
2431 of the Department of Justice, did not limit the action of the
grand jury in respect to cases concerning violations of the internal
revenue laws, and the grand jury in this case was free to consider
the evidence which was presented to it by the United States At-
torney without authorization of the Attorney General. Pp. 172-
174.

. The District Court did not abuse its discretion in denying peti-
tioner’s motion, after sentence, for leave to withdraw his pleas of
nolo contendere, since petitioner failed to show the “manifest
injustice” which, under Rule 32 (d) of the Federal Rules of Criminal
Procedure, would warrant permitting him to withdraw his pleas.
Pp. 174-175.

212 F. 2d 125, affirmed.

Llewellyn A. Luce argued the cause for petitioner.
With him on the brief was Walter H. Maloney.

Charles F. Barber argued the cause for the United
States. With him on the brief were Solicitor General
Sobeloff, Assistant Attorney General Holland, Ellis N.
Slack, David L. Luce, Joseph M. Howard and Harold S.
Larsen.

Mg. Justice MinToN delivered the opinion of the
Court.

Upon pleas of nolo contendere, the petitioner was found
guilty of violating the income tax laws by making and
filing false and fraudulent returns. The District Court
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sentenced him to three years’ imprisonment and fined
him $13,000. The Court of Appeals affirmed, 212 F. 2d
125, and we granted certiorari, 347 U. S. 1010.

On February 28, 1952, a duly constituted grand jury
for the District of Kansas indicted the petitioner on four
counts for false and fraudulent statements in his indi-
vidual tax returns and on two counts in another indict-
ment for false and fraudulent returns of the Central
Theatre Co., a corporation of which he was president. To
these indictments the petitioner entered pleas of not
guilty. He later withdrew these pleas, and to two counts
of the indictment on his individual returns and to one
count on the corporation returns, he entered pleas of nolo
contendere. The other counts were dismissed.

Before the pleas of nolo contendere were entered,
petitioner had filed motions to dismiss the indictments
because the evidence upon which they were based was
presented to the grand jury by the District Attorney
without direction to do so by the Attorney General’s
office. These motions were overruled after argument
and time for briefing. This presents the first question,
namely, were the indictments faulty because, without
sanction by the Attorney General’s office, the District
Attorney offered evidence to the grand jury upon which
the indictments were returned? It is first contended by
petitioner that, pursuant to 26 U. S. C. § 3740,' the indict-
ments could not be returned without authorization by
that office. We agree with the Court of Appeals that
this section applies only to civil suits and not to eriminal
proceedings. In the absence of words in their context
requiring a different conclusion, the phrase “suits for
recovery”’ ordinarily means civil suits and not criminal

1“No suit for the recovery of taxes, or of any fine, penalty, or
forfeiture, shall be commenced unless the Commissioner authorizes
or sanctions the proceedings and the Attorney General directs that
the suit be commenced.”
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prosecutions. Hepner v. United States, 213 U. S. 103,
105-109; Stockwell v. United States, 13 Wall. 531, 542~
543. One “recovers” in a civil action but prosecutes and
punishes in a criminal proceeding.

The further contention is made that § 5 of Executive
Order No. 6166, and Circular Letter No. 2431 of the
Department of Justice,® required approval from the At-
torney General’s office before any evidence could be pre-
sented to the grand jury and that such direction was not
given. Itis admitted that no authorization was received
from the Attorney General’s office to present the evidence
to the grand jury in the instant case; nor does the record
reveal clearly that an emergency existed. Apparently
none was reported to the Department of Justice as
required by Circular Letter No. 2431.

2 “The funections of prosecuting in the courts of the United States
claims and demands by, and offenses against, the Government of
the United States and of defending claims and demands against the
Government, and of supervising the work of United States attorneys,
marshals, and clerks in connection therewith, now exercised by any
agency or officer, are transferred to the Department of Justice.

“As to any case referred to the Department of Justice for prosecu-
tion or defense in the courts, the function of decision whether and in
what manner to prosecute, or to defend, or to compromise, or to
appeal, or to abandon prosecution or defense, now exercised by any
agency or officer, is transferred to the Department of Justice.

“For the exercise of such of his functions as are not transferred
to the Department of Justice by the foregoing two paragraphs, the
Solicitor of the Treasury is transferred from the Department of
Justice to the Treasury Department.

“Nothing in this section shall be construed to affect the function
of any agency or officer with respect to cases at any stage prior to
reference to the Department of Justice for prosecution or defense.”
Promulgated June 10, 1933, 5 U. 8. C. §§ 124-132.

3“Tn accordance therewith, all United States Attorneys are directed
to present evidence to a grand jury concerning violations of revenue
laws of the United States only when authorized to do so by this
office, unless an emergency calls for immediate action, in which event
a full report should promptly be submitted.” August 10, 1933.
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Prior to Executive Order No. 6166, prosecutions for the
violation of internal revenue laws were often referred
directly to United States District Attorneys for presenta-
tion to grand juries. The purpose of § 5 of Executive
Order No. 6166, among other things, was to transfer
responsibility for the prosecution of criminal proceedings
and suits by or against the United States in civil matters
to the Department of Justice.

It was not the purpose of the Executive Order to direct
how the responsibility should be exercised but to fix it in
the Department of Justice. How that responsibility was
to be discharged was a matter for the Department. To
make the system uniform, Circular Letter No. 2431 was
sent to all District Attorneys. It was never promulgated
as a regulation of the Department and published in the
Federal Register. It was simply a housekeeping pro-
vision of the Department and was not intended to curtail
or limit the well-recognized power of the grand jury to
consider and investigate any alleged crime within its
jurisdiction. See United States v. Thompson, 251 U. S.
407, 413-415; Blawr v. United States, 250 U. S. 273, 282;
Hale v. Henkel, 201 U. S. 43, 61-66; Frisbie v. United
States, 157 U. S. 160, 163.

Therefore, it is not contended that, aside from the
Executive Order and the departmental letter, a grand
jury may not consider evidence of crime known to the
grand jurors or revealed by their investigation. It isonly
urged that the Executive Order and the departmental
letter limited the action of the grand jury in respect to
cases concerning violations of internal revenue laws. We
hold that the Order and the letter had no such restrictive
effect, and that the grand jury in this case was free to
consider the evidence put before it by Government counsel
without authorization from the Attorney General's office
in Washington. The evidence was presented by the Dis-
trict Attorney, who was a representative of the Depart-
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ment of Justice, notwithstanding that he failed to comply
with the departmental directive. For this he is answer-
able to the Department, but his action before the grand
jury was not subject to attack by one indicted by the
grand jury on such evidence. The motions to dismiss
were properly overruled.

Three days after judgment had been pronounced find-
ing the petitioner guilty under his pleas of nolo contendere
and sentences passed, the petitioner filed a motion asking
for leave to withdraw his pleas. Later he filed an
amended motion to withdraw the pleas and a petition
for probation. In his motion to withdraw the pleas, he
gave the following reasons, (1) because of manifest in-
justice, (2) because he had entered his pleas under the
mistaken belief, induced by the acts and statements of
Government counsel, that he would be placed on proba-
tion, and (3) because of misconduct of the District
Attorney. The District Court, after hearing argument,
denied the motion and the petition for probation and
filed its findings of fact, although there apparently was
no request for them.* Under Rule 32 (d) ® a defendant
may, after sentence, withdraw a plea of nolo contendere
to correct manifest injustice. It is this provision that
petitioner relies upon. He claims he was somehow mis-
led by Government counsel to believe that if he entered
the pleas of nolo contendere he would receive probation.
By the court’s findings, which, in light of the evidence,
raise not a doubt, 1t is settled that the court in no way

4See Rule 23 (¢), Fed. Rules Crim. Proe.

5 “WiTHDRAWAL OF PLEA oF GUILTY. A motion to withdraw a plea
of guilty or of nolo contendere may be made only before sentence is
imposed or imposition of sentence is suspended; but to correct mani-
fest injustice the court after sentence may set aside the judgment
of conviction and permit the defendant to withdraw his plea.” Rule
32 (d), Fed. Rules Crim. Proc.
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misled the petitioner and that Government counsel made
no promises of leniency or probation.®
Petitioner argues that the United States Attorney mis-
led him because his statement to the court during the
hearing for probation was stronger than petitioner and his
counsel expected. No exception was taken to anything
the District Attorney said, nor was any complaint made
about such statement until after sentence was pronounced.
We have read this statement and the affidavits of both
counsel. The statement was factual, dispassionate and
fair. The petitioner has failed to show any “manifest
injustice” as required by Rule 32 (d). During all of the
proceedings from arraignment to denial of petition for
probation, petitioner was represented by able and expe-
rienced counsel. In our opinion they were not and could
not have been misled by the action and statements of
Government counsel. The judgment is
Affirmed.

6 “At the June 23 hearing, the court specifically inquired of defend-
ant’s counsel as to whether any remark or statement made by the
court to defendant’s counsel had influenced them in advising the
defendant to enter the pleas above mentioned. The court was as-
sured by defendant’s counsel and now finds that no statement of the
court made to defendant’s counsel or in the presence of defendant
influenced the defendant’s entrance of his pleas of nolo contendere.

“The court further finds that no promise of probation or lenience
was made, either to the defendant personally or to his counsel by
the United States Attorney or his assistant who handled the prosecu-
tion for the Government.” Findings 9 and 10, R. 91-92.
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BALTIMORE CONTRACTORS, INC. v. BODINGER.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT.

No. 31. Argued November 9, 1954—Decided January 10, 1955.

In an action for an accounting, a federal district court denied a stay
under § 3 of the United States Arbitration Act, pending arbitration.
Held: An appeal to a federal court of appeals could not be taken.
Pp. 176-185.

(a) The order denying a stay was not a “final decision” within
the meaning of 28 U. S.C. § 1291. P.179.

(b) The order denying a stay was a step in controlling the liti-
gation before the trial court, not the refusal of an interlocutory
injunction within the meaning of 28 U. S. C. § 1292 (1). Pp.
180-185.

(¢) Morgantown v. Royal Ins. Co., 337 U. S. 254, followed.
Enelow v. New York Life Ins. Co., 293 U. S. 379; Ettelson v.
Metropolitan Ins. Co., 317 U. S. 188; and Shanferoke Corp. v.
Westchester Corp., 293 U. S. 449, distinguished. Pp. 182-185.

Affirmed.

Morris Rosenberg argued the cause for petitioner.
With him on the brief was George Brussel, Jr.

Charles Wilson argued the cause and filed a brief for
respondent.

MRg. Justice REED delivered the opinion of the Court.

The question in this case is whether an appeal may be
taken to a court of appeals from a district court order
refusing to stay an action for an accounting pending
arbitration.

This equitable action was brought in a state court for
an accounting of the profits of a joint venture in construec-
tion under the National Housing Act, and was removed
to a federal district court on the basis of diversity of cit-
izenship. Under the joint venture agreement, Baltimore
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Contractors agreed to pay the respondent twenty-five per-
cent of the net profits on its construction contracts. The
provision under which arbitration was sought reads as
follows:

“In the event of any dispute in the calculation of the
net profits under this Paragraph, Frenkil shall select
either Wooden and Benson or Haskins and Sells or
an accountant or auditor named by either of them
whose determination of all such disputes shall be
final and binding upon all parties to the dispute.”

The complaint alleged a number of improper practices
on the part of Contractors: the use of “dummy” corpora-
tions to inflate costs; charges for machinery and ma-
terial purchases without credits for value or surpluses
after completion of the job; receipt of undisclosed
rebates; excessive charges and rental for equipment;
padded insurance costs, etc.

The petitioner moved for a stay of the action pursuant
to § 3 of the United States Arbitration Act, 9 U.S. C. § 3,
which authorizes a stay by a federal court when an issue
is “referable to arbitration under an agreement in writing
for such arbitration.” The District Court refused the
stay on the ground that the agreement between the
parties did not constitute an agreement to arbitrate. The
court apparently construed the quoted provision as lim-
ited to mathematical disputes. Petitioner appealed to
the Court of Appeals for the Second Circuit. On respond-
ent’s motion the Court of Appeals dismissed the appeal,
citing Morgantown v. Royal Ins. Co., 337 U. S. 254. Cer-
tiorari was sought on the following question:

“Whether in an action for an accounting an inter-
locutory order denying a stay under Section 3 of the
United States Arbitration Act should be regarded as
a denial of an injunction from which an appeal lies.”




178 OCTOBER TERM, 1954.
Opinion of the Court. 348 U.S.

In view of the conflict between the decision below and
Hudson Lumber Co. v. United States Plywood Corp., 181
F. 2d 929, we granted the petition, 347 U. S. 942.

Congress has long expressed a policy against piecemeal
appeals. The reasons for such a policy were stated as
follows:

“From the very foundation of our judicial system
the object and policy of the acts of Congress in rela-
tion to appeals and writs of error, (with the single
exception of a provision in the act of 1875 in relation
to cases of removal, which was repealed by the act
of 1887,) have been to save the expense and delays
of repeated appeals in the same suit, and to have the
whole case and every matter in controversy in it
decided in a single appeal.” McLish v. Roff, 141
U. 8. 661, 665-666.

Section 22 of the Judiciary Act of 1789, 1 Stat. 73, 84, pro-
vided that appeals in civil actions could be taken to the
circuit courts only from final decrees and judgments.’
That requirement of finality has remained a part of our

1The Hudson Lumber Co. case was a suit for a declaratory judg-
ment as to the meaning of certain contract provisions with a prayer for
incidental injunctive relief. Appeal was allowed by the Court of
Appeals from the District Court order staying the trial pending resort
to arbitration as required by the contract.

2 See Catlin v. United States, 324 U. S. 229, 233-234; United States
v. Bailey, 9 Pet. 238, 273.

3 This enlarged the English rule for there interlocutory appeals were
allowed in equity, although not at common law. 1 Holdsworth’s
History of English Law 214; Crick, The Final Judgment as a Basis
for Appeal, 41 Yale L. J. 539, 540-548, 551. Section 22 was
rigorously enforced. Rutherford v. Fisher, 4 Dall. 22; Young v.
Grundy, 6 Cranch 51. Fragmentary appeals were denounced. Canter
v. American Ins. Co., 3 Pet. 307, 318; United States v. Bailey, 9 Pet.
238, 273.




BALTIMORE CONTRACTORS ». BODINGER. 179
176 Opinion of the Court.

law ever since, and now appears as § 1291 of the Judicial
Code.*

The trial court’s interpretation of the quoted con-
tract clause and its order denying a stay could not be
called a final decision under § 1291. It was as surely
an interlocutory order as the District Court’s order in
Shanferoke Corp.v. Westchester Corp., 293 U. S. 449, 451.°

428 U.S.C. § 1291:

“The courts of appeals shall have jurisdiction of appeals from all
final decisions of the district courts of the United States, the District
Court for the Territory of Alaska, the United States District Court
for the District of the Canal Zone, the District Court of Guam, and
the District Court of the Virgin Islands, except where a direct review
may be had in the Supreme Court.”

The statutory limitation of appeals to final decisions, 7. e., judg-
ments and decrees, Ex parte Tiffany, 252 U. S. 32, 36, has called for
determinations of the characteristics of finality. Stack v. Boyle, 342
U. 8.1, 6; Roberts v. U. 8. District Court, 339 U. S. 844, 845; Swift
& Co. v. Compania Caribe, 339 U. S. 684, 688; Cohen v. Beneficial
Loan Corp., 337 U. S. 541, 546; Cogen v. United States, 278 U. 5. 221.
Cf. Bandini Co. v. Supertor Court, 284 U. 8. 8, 14-15; Radio Station
WOW v. Johnson, 326 U. S. 120, 124; Montgomery Union v. Ledbetter
Co., 344 U. S. 178. See Underwood, Appeals in the Federal Practice
from Collateral Orders, 36 Va. L. Rev. 731.

The concept of finality does not require a judgment completely
disposing of every matter or issue that arises in the litigation. Some
collateral issues may become “so severed . . . as to permit an appeal.”
Cobbledick v. United States, 309 U. S. 323, 328.

5 Shanferoke Corp. v. Westchester Corp., 293 U. S. 449, was a suit
at common law to recover damages for breach of a contract containing
an arbitration clause. A motion was made to stay the suit until arbi-
tration. The motion was denied because the trial court thought the
arbitration clause applicable only to New York litigation. This
Court held that the order was interlocutory and was appealable under
§ 129 of the Judicial Code of 1911, the predecessor of 28 U. S. C.
§ 1292 (1). The ruling followed Enelow v. New York Life Ins. Co.,
infra, p. 182.

Wilko v. Swan, 201 F. 2d 439, reversed on issues not pertinent
here, 346 U. S. 427, was a suit for statutory damages. It allowed an
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The question here presented involves the interpretation
of 28 U. S. C. § 1292 (1) which makes an exception to the
requirement of finality, permitting appeals from “inter-
locutory orders . . . granting, continuing, modifying,
refusing or dissolving injunctions, or refusing to dissolve
or modify injunctions, except where a direct review may
be had in the Supreme Court.”” Appealability here turns
on whether the District Court’s refusal to stay this trial
for arbitration was the refusal of an “injunction” under
§ 1292.

The provision for interlocutory appeals was first intro-
duced in 1891 when the circuit courts of appeals were
established as intermediate appellate courts. 26 Stat.
826. Section 7 of that Act allowed appeals from inter-
locutory orders in equity ‘“granting or continuing” in-
junctions, but from those only. Additions to the class of
appealable interlocutory orders were made from time to
time until the enactment of § 1292 in its present form.°

appeal under 28 U. S. C. § 1292 to the Court of Appeals from a
District Court interlocutory order refusing a stay sought pursuant to
the United States Arbitration Act, 9 U. S. C. § 3. The Shanferoke
case was cited.

6In 1895, § 7 was amended to permit an appeal from interlocutory
orders refusing or dissolving injunctions, or refusing to dissolve an
injunction. 28 Stat. 666. A further amendment was made in 1900
to include certain orders in receiverships. 31 Stat. 660. This amend-
ment had the effect of repealing the 1895 provision which was re-
stored in § 129 of the Judicial Code of 1911. 36 Stat. 1087, 1134.
See Frankfurter and Landis, The Business of the Supreme Court,
124-127. The amendment of 1925, 43 Stat. 937, made two changes:
First, it embraced orders modifying or refusing to modify injunctions
and expanded the number of orders in receiverships which were ap-
pealable. Second, it dropped the words “in equity” from the phrase
“where upon a hearing in equity in a district court” which had been
employed since the initial enactment of § 7 in 1891. No change was
intended by that omission. Schoenamsgruber v. Hamburg Line, 294
U. S. 454, 457, n. 3. In 1927, provision was made for interlocutory
appeals in patent cases which are final save for an accounting, 44
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No discussion of the underlying reasons for modifying the
rule of finality appears in the legislative history, although
the changes seem plainly to spring from a developing need
to permit litigants to effectually challenge interlocutory
orders of serious, perhaps irreparable, consequence.’
When the pressure rises to a point that influences Con-
gress, legislative remedies are enacted. The Congressisin
a position to weigh the competing interests of the dockets
of the trial and appellate courts, to consider the practica-
bility of savings in time and expense, and to give proper
weight to the effect on litigants. When countervailing
considerations arise, interested parties and organizations
become active in efforts to modify the appellate jurisdic-
tion.®! This Court, however, is not authorized to approve
or declare judicial modification. It is the responsibility
of all courts to see that no unauthorized extension or re-
duction of jurisdiction, direct or indirect, occurs in the fed-
eral system. Shanferoke Corp.v. Westchester Corp., 293
U. S. 449, 451. Any such ad hoc decisions disorganize
practice by encouraging attempts to secure or oppose
appeals with a consequent waste of time and money. The

Stat. 1261. Interlocutory appeals in bankruptcy cases are covered
by § 24 of the Bankruptecy Act, 11 U. 8. C. § 47.

Compare Fed. Rules Civ. Proc., 54 (b), and see Dickinson v.
Petroleum Conversion Corp., 338 U. S. 507.

7 Statutory provisions for interlocutory appeals have been enacted
in Great Britain. See the Judicature Act of 1925, Law Reports
1925 (2), 15 & 16 Geo. V, ¢. 49, § 31; 19 Halsbury’s Laws of England
(2d ed.) 209.

8 See Hart and Wechsler, The Federal Courts and the Federal Sys-
tem, Note on Rule 54 (b) and Review of Interlocutory Orders, 1344;
Proposals for Interlocutory Appeals, 58 Yale L. J. 1186. See Report
of the Proceedings of the Annual Meeting of the Judicial Conference
of the United States for Sept. 24-25, 1953, p. 27, Report of Com-
mittee on Enlargement of Scope of Appeals from Interlocutory Orders,
with proposed amendment to § 1292. This was transmitted to Con-
gress, 100 Cong. Rec. 1079 and 1168.
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choices fall in the legislative domain. They are enlarge-
ment of the allowable list of appealable interlocutory
orders; abandonment of fragmentary appeals; or a gen-
eral allowance of such appeals in the discretion of the
trial judge upon findings of need, with or without the
consent, or approval of the appellate court.

A series of decisions of this Court has developed the
rationale for determining the appealability of such an
interlocutory order as this under § 1292 and its prede-
cessors. The appealability of routine interlocutory
injunctive orders raised few questions. See George V.
Victor Co., 293 U. 8. 377. There the statute was
clear. It was when stays of proceedings, in distinction
to injunctions, were appealed that the issue of juris-
diction became sharp. In Enelow v. New York Life Ins.
Co., 293 U. 8. 379, a case arising when federal courts had
actions at law and proceedings in equity, a complaint at
common law on a life insurance policy was met by an
answer alleging fraud in the policy’s procurement with a
prayer for its cancellation and a motion to try the
equitable issue first. The motion was granted, and juris-
diction on appeal from that order was approved on this
reasoning:

“The power to stay proceedings in another court ap-
pertains distinctively to equity in the enforcement of
equitable principles, and the grant or refusal of such
a stay by a court of equity of proceedings at law is
a grant or refusal of an injunction within the mean-
ing of § 129 [§1292]. And, in this aspect, it makes
no difference that the two cases, the suit in equity
for an injunction and the action at law in which
proceedings are stayed, are both pending in the same
court, in view of the established distinction between
‘proceedings at law and proceedings in equity in the
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national courts and between the powers of those
courts when sitting as courts of law and when sitting
as courts of equity.” Per Van Devanter, J., in Griesa
v. Mutual Life Ins. Co., 165 Fed. 48, 50, 51.” 293
U. S, at 382.°

After the adoption of the one form of action by the
Fed. Rules Civ. Proc., 2, we reiterated this ruling in a
like case. Ettelson v. Metropolitan Ins. Co., 317 U. S.
188. We said a stay of the complaint until disposition
of the fraud issue “is as effective . . . as an injunc-
tion . . .. The statute looks to the substantial effect of
the order made.”

The point was made in the Enelow case that power to
stay mere steps within the framework of the litigation
before a court differs as to appealability from an injunec-
tion prohibiting proceedings in another court. This dis-
tinction was applied in Morgantown v. Royal Ins. Co., 337
U. S. 254. There the insurance company brought a suit
for reformation of the contract. The insured counter-
claimed, seeking to enforce the contract as written, and
demanded a jury trial; the company moved to strike the
demand; the court granted the motion and set the case
for trial to the court without a jury. The insured
appealed and the Court of Appeals dismissed the appeal.
We affirmed, holding that the Enelow rule did not apply;
that since this was an equitable proceeding with a counter-
claim to enforce the policy, the decision to hear the refor-
mation issue first without a jury was only a decision as
to how to try the case, and therefore was not an inter-
locutory order in the nature of an injunction. To the
argument that the importance of a jury trial justified

9 Cf. Schoenamsgruber v. Hamburg Line, 294 U. S. 454, 457, where
a stay in admiralty for arbitration was held not appealable as an
injunction but only an order as to the course of trial.
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treating the order of trial as an interlocutory injunction,
we answered :

“Many interlocutory orders are equally important,
and may determine the outcome of the litigation,
but they are not for that reason converted into
injunctions.” 337 U. S., at 258.

The Morgantown case controls here.® Whether the
District Court was right or wrong in its ruling that the
contract provision did not require arbitration proceedings,
it was simply a ruling in the only suit pending, actual or
fictional. It was a mere order and not an injunction as
that word is understood through the Enelow and the
E'ttelson cases as a stay through equitable principles of a
common-law action. This present case is to be distin-
guished from the Shanferoke case, supra, note 5, in the
same way. There in a common-law action a motion for
an interlocutory injunction on an equitable defense was
refused. The order was appealable under Judicial Code
§ 129. This Court said:

“For the reasons stated in Enelow v. New York Life
Ins. Co., decided this day, ante, p. 379, an order
granting or denying a stay based on an equitable
defense or cross-bill interposed in an action at law
under § 274b, is appealable under § 129.” 293 U. S,,
at 452.

The reliance on the analogy of equity power to enjoin
proceedings in other courts has elements of fiction in this
day of one form of action The incongruity of taking
jurisdiction from a stay in a law type and denying juris-
diction in an equity type proceeding springs from the
persistence of outmoded procedural differentiations.
Some simplification would follow from an assumption or
denial of jurisdiction in both. The distinction has been

10 Cf. Moore’s Commentary on the U. S. Judicial Code, 492.
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applied for years, however, and we conclude that it is
better judicial practice to follow the precedents which
limit appealability of interlocutory orders, leaving Con-
gress to make such amendments as it may find proper.
1t is difficult to generalize as to whether interlocutory
appeals are or are not advantageous to an efficient admin-
istration of justice. A compromise has been worked out
by Congress through § 1292. But that compromise does
not authorize appeals to simplify litigation. This ruling
was a step in controlling the litigation before the trial
court, not the refusal of an interlocutory injunction.

Affirmed.

Mgr. JusTicE BurToN concurs in the judgment of the
Court.

Mg. Justice Brack, with whom MR. JusTice DoucGLas
concurs, dissenting.

I think the District Court’s order denying a stay is
appealable because it is (1) “final” within the meaning
of 28 U.S. C. §1291 and (2) a refusal to grant an inter-
locutory injunction within the meaning of § 1292. As
the Court admits, a collateral issue may be so severable
and unrelated to central trial issues that a judgment on
the collateral issue is considered “final” and appealable
under § 1291, even though other important issues are left
undecided. Given this common sense meaning § 1291
authorizes the present appeal. For certainly decision of
whether a judicial rather than an arbitration tribunal
shall hear and determine this accounting controversy is
logically and practically severable from the factual and
legal issues crucial to determination of the merits of the
controversy. And this Court has held that § 1292 makes
all stay orders appealable that have the substantial effect
of interlocutory injunction orders. Ettelson v. Metropoli-

318107 O - 55 - 18
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tan Ins. Co., 317 U. 8. 188. The refusal to stay here had
that effect. Indeed, the Court seems to admit that this
order refusing a stay would be appealable had it been
entered by another judge not presiding in this particular
case. I agree with the Court that this jurisdictional “in-
congruity . . . springs from the persistence of outmoded
procedural differentiations” that have “elements of fic-
tion” in this modern day. I do not agree that the Court’s
obeisance to these incongruous fictions is required by
congressional enactments.

The Court relies on a purpose of Congress to avoid a
waste of time and money incident to repeated ‘“piecemeal”’
appeals in the same suit. But, as pointed out, Congress,
in §§ 1291 and 1292, has left the way open for the appeal
of many judgments finally deciding collateral and sever-
able issues separately adjudicated in a case. Any rigid
rule to the contrary would itself guarantee useless delays
and expenses. For two trials, one unnecessary, may take
longer and cost more than two appeals where one would
do. Take this case for example. It must now go back
for a court accounting trial which could be time-consum-
ing and expensive to litigants and to the Government.
And should petitioner lose on the merits it could undoubt-
edly appeal. On that review the first question for the
appellate court would be whether the order denying arbi-
tration, which the Court now refuses to consider, was
right or wrong. If found wrong, the trial court’s judg-
ment on the merits would have to be vacated and the case
again sent back for determination on the merits—this
time by arbitration. In that event the trial the Court
now orders will have been wholly futile—not even the
litigant who now appears to be successful will have gained
anything from it, unless perchance he stands to profit
from delay. There is some difficulty, at least, in laying
this wasteful procedure at the door of Congress.
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COMMISSIONER OF INTERNAL REVENUE v.
ESTATE OF STERNBERGER, CHASE NATIONAL
BANK OF NEW YORK, EXECUTOR.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT.

No. 24. Argued October 19-20, 1954.—Decided January 10, 1955.

In determining a net estate for federal estate tax purposes, a deduc-
tion may not be made under § 812 (d) of the Internal Revenue
Code on account of a charitable bequest that is to take effect
only if decedent’s childless 27-year-old daughter dies without
descendants surviving her and her mother. Humes v. United
States, 276 U. S. 487. Pp. 187-200.

(a) Section 81.44 of Treasury Regulations 105 does not authorize
the deduction here claimed, and § 81.46 prohibits it. Pp. 190-199.
(b) There is no statutory authority for the deduction from a
gross estate of any percentage of a conditional bequest to charity
where there is no assurance that charity will receive the bequest
or some determinable part of it. P. 199.
207 F. 2d 600, reversed.

Melva M. Graney argued the cause for petitioner.
With her on the brief were Solicitor General Sobeloff,
Assistant Attorney General Holland, Ellis N. Slack and
Robert N. Anderson.

Edward S. Greenbaum argued the cause for respondent.
With him on the brief were Maurice C. Greenbaum and
Charles E. Heming.

MRr. Justice Burron delivered the opinion of the
Court.

The issue here is whether, in determining a net estate
for federal estate tax purposes, a deduction may be made
on account of a charitable bequest that is to take effect
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only if decedent’s childless 27-year-old daughter dies with-
out descendants surviving her and her mother. For the
reasons hereafter stated, we hold that it may not.

Louis Sternberger died testate June 25, 1947. His
federal estate tax return discloses a gross estate of
$2,406,541.71 and, for the additional estate tax, a net
estate of $2,064,346.55. It includes assets owned by him
at his death and others held by the Chase National Bank,
respondent herein, under a revocable trust created by him.
As the revocable trust makes provisions for charity that
are, for our purposes, identical with those in the will, this
opinion applies to both dispositions.

The will places the residuary estate in trust during the
joint lives of decedent’s wife and daughter and for the
life of the survivor of them. Upon the death of such
survivor, the principal of the trust fund is payable to the
then living descendants of the daughter. However, if
there are no such descendants, one-half of the residue goes
to certain collateral relatives of decedent and the other
half to certain charitable corporations. If none of the
designated relatives are living, the entire residue goes to
the charitable corporations.!

At decedent’s death, his wife and daughter survived
him. His wife was then 62 and his daughter 27. The
latter married in 1942, was divorced in 1944, had not
remarried and had not had a child.

In the estate tax return, decedent’s executor, respond-
ent herein, deducted $179,154.19 from the gross estate as
the present value of the conditional bequest to charity
of one-half of the residue. Respondent claimed no deduc-
tion for the more remote charitable bequest of the other
half of the residue. The Commissioner of Internal Rev-
enue disallowed the deduction and determined a tax

1 These provisions appear more fully in Estate of Sternberger v.
Commissioner, 18 T. C. 836, 837-838.
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deficiency on that ground. The Tax Court reversed the
Commissioner. 18 T. C. 836. The Court of Appeals for
the Second Circuit affirmed the Tax Court, 207 F. 2d 600,
on the authority of Meierhof v. Higgins, 129 F. 2d 1002.
To resolve the resulting conflict with the Court of Appeals
for the First Circuit in Newton Trust Co. v. Commissioner,
160 F. 2d 175, we granted certiorari, 347 U. S. 932.

The controlling provisions of the Revenue Code are in
substantially the same terms as when they were first
enacted in 19192 and are as follows:

“SEC. 812. NET ESTATE.

“For the purpose of the tax the value of the net
estate shall be determined . . . by deducting from
the value of the gross estate—

“(d) TransFErs FoR PuBLic, CHARITABLE, AND
Revicrous Uses.—The amount of all bequests, lega-
cies, devises, or transfers . . . to or for the use of any
corporation organized and operated exclusively for
religious, charitable, scientific, literary, or educa-
tional purposes . . . .” L. R.C.

The Commissioner concedes that the corporations
named in the will qualify as charitable corporations under
the statute. There is no doubt, therefore, that if the
bequest to them had been immediate and unconditional,
its value would be deductible. The question before us is
what, if any, charitable deduction may be made despite
(1) the deferment of the effective date of the charitable
bequest until the deaths of both decedent’s wife and
daughter and (2) the conditioning of the bequest upon
a lack of descendants of decedent’s daughter surviv-

2 Originally § 403 (a) (3) of the Revenue Act of 1918, 40 Stat. 1098.
See also, Griswold, Cases and Materials on Federal Taxation (3d ed.),
679 et seq.; 1 Paul, Federal Estate and Gift Taxation, 638 et seq.
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ing at that time. We find the answer in the Treasury
Regulations, which are of long standing and strength-
ened by reenactments of I. R. C., § 812 (d), since their
promulgation.?

1. Section 81.44 of Treasury Regulations 105 would per-
mit the deduction of the present value of the bequest
if it were an outright bequest, merely deferred until
the deaths of decedent’s wife and daughter.

In their earliest form, the predecessors of these regula-
tions, in 1919, recognized, in plain language, the propriety
of the deduction of the present value of a deferred, but
assured, bequest to charity.* Section 81.44 (d) of Treas-
ury Regulations 105 does so with inescapable specificity:

“§ 81.44 Transfers for public, charitable, religious,
etc., uses. . . .

“(d) If a trust is created for both a charitable and
a private purpose, deduction may be taken of the

3Jts latest reenactment is in § 2055 (a) of the Internal Revenue
Code of 1954, 68A Stat. 390. The purpose of the deduction is to
encourage gifts to the named uses. Edwards v. Slocum, 264 U. S.
61, 63; 13 Geo. Wash. L. Rev. 198, 201; 28 Va. L. Rev. 387-388. Like
other tax deductions, however, it must rest on more than a doubt or
ambiguity. See United States v. Stewart, 311 U. S. 60, 71, and also
Commissioner v. Jacobson, 336 U. S. 28, 49.

Section 408 (a) of the Revenue Act of 1942, 56 Stat. 949, added to
I. R. C, §812(d), the so-called “disclaimer provision,” whereby,
under certain conditions, the renunciation of a private bequest which
effectuates a gift to charity earns a charitable deduction from the
decedent’s gross estate.

1 “Arr. 53. Public, charitable, and similar bequests—. . . It does
not prevent deduction . . . that the property placed in trust is also
subject to another trust for a private purpose. Thus, where money
or property is placed in trust to pay the income to an individual
during life, and then to pay or deliver the same to a charitable cor-
poration, or apply the prineipal to a charitable purpose, the charitable
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value of the beneficial interest in favor of the former
only insofar as such interest is presently ascertain-
able, and hence severable from the interest in favor
of the private use. § 81.10 indicates the principles
to be applied in the computation of the present worth
of deferred uses, but such computation will not be
made by the Commissioner on behalf of the executor.
Thus, if money or property is placed in trust to pay
the income to an individual during his life, or for a
term of years, and then to pay or deliver the principal
to the charitable corporation, or to apply it to a char-
itable purpose, the present value of the remainder s
deductible. To determine the present value of such
remainder, use the appropriate factor in column 3
of Table A or B of § 81.10. If the present worth of
a remainder bequeathed for a charitable use is de-
pendent upon the termination of more than one life,
or in any other manner rendering inapplicable Table
A or B of §81.10, the claim for the deduction must
be supported by a full statement, in duplicate, of the
computation of the present worth made, in accord-
ance with the principle set forth in §81.10, by
one skilled in actuarial computations.” (Emphasis
supplied.) 26 CFR.

The very explicitness of the above provisions empha-
sizes their restriction to “the computation of the present
worth” of assured bequests such as are the subject of each
of the illustrations and cross references in the section.

bequest or devise forms the basis for a deduction. The amount of
the deduction, in such case, is the value, at the date of the decedent’s
death, of the remainder interest in the money or property which
is devised or bequeathed to charity. For the manner of determining
the value of such remainder interest, see Article 20.” 21 T. D. 783-
784.

Article 20 prescribed methods of determining the present worth of
a remainder subject to a single life interest.
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The statute restricts charitable deductions to bequests
to corporations “organized and operated exclusively for

. charitable . . . purposes.”® (Emphasis supplied.)
Likewise, the above section of the regulations requires
that the deductible value of “the beneficial interest in
favor of” the designated charitable purpose be “severable
from the interest in favor of the private use.” There is
no suggestion in the statute or in § 81.44 of a deduction
of funds other than those later to be used exclusively for
charitable purposes.

2. Section 81.46 of Treasury Regulations 105 permits no
deduction for a conditional bequest to charity “unless
the possibility that charity will not take is so remote
as to be negligible.”

Here, also, the regulations in their earliest form, in 1919,
were unequivocally restrictive.® It was only after court

5 Congressional insistence upon the actual use of the funds exclu-
sively for charitable purposes appears in the following provisions
describing the bequests that are deductible:

“The amount of all bequests . . . to or for the use of any corporation
organized and operated exclusively for religious, charitable, scientific,
literary, or educational purposes . . . no part of the net earnings of
which inures to the benefit of any private stockholder or indi-
vidual . . . or to a trustee or trustees, or a fraternal society, order,
or association operating under the lodge system, but only if such
contributions or gifts are to be used . . . exclusively for religious,
charitable, scientific, literary, or educational purposes .. ..”
(Emphasis supplied.) I. R. C., §812 (d).

6 “Art. 56. Conditional bequests—Where the bequest, legacy,
devise, or gift is dependent upon the performance of some act, or the
happening of some event, in order to become effective it is necessary
that the performance of the act or the occurrence of the event shall
have taken place before the deduction can be allowed. Where, by
the terms of the bequest, devise or gift, it is subject to be defeated by
a subsequent act or event, no deduction will be allowed.” 21 T. D.
785.
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decisions had demonstrated the need for doing so’ that
the restrictions were restated so as expressly to permit
deductions of bequests assured in fact but conditional in
form.

Section 81.46 now provides expressly that no deduction
is allowable for a conditional bequest to charity “unless
the possibility that charity will not take is so remote as
to be negligible.” The whole section is significant:

“8 81.46 Conditional bequests. (a) If as of the
date of decedent’s death the transfer to charity is
dependent upon the performance of some act or the
happening of a precedent event in order that it might
become effective, no deduction is allowable unless
the possibility that charity will not take is so remote
as to be negligible. If an estate or interest has passed
to or is vested in charity at the time of decedent’s
death and such right or interest would be defeated
by the performance of some act or the happening
of some event which appeared to have been highly
improbable at the time of decedent’s death, the
deduction is allowable.

“(b) If the legatee, devisee, donee, or trustee is
empowered to divert the property or fund, in whole
or in part, to a use or purpose which would have
rendered it, to the extent that it is subject to such
power, not deductible had it been directly so be-
queathed, devised, or given by the decedent, deduc-
tion will be limited to that portion, if any, of the
property or fund which is exempt from an exercise
of such power.” (Emphasis supplied.) 26 CFR.

Sections 81.44 and 81.46 fully implement § 812 (d) of
the code. In their early forms they were obviously mu-

7 United States v. Provident Trust Co. 291 U. S. 272. See also,
Hoagland v. Kavanagh, 36 F. Supp. 875; Ninth Bank & Trust Co.v.
United States, 15 F. Supp. 951.
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tually exclusive and easily reconcilable. The predecessor
of §81.46 confined charitable deductions to outright,
unconditional bequests to charity. It expressly excluded
deductions for charitable bequests that were subject to
conditions, either precedent or subsequent. While it
encouraged assured bequests to charity, it offered no
deductions for bequests that might never reach charity.
Subsequent amendments have clarified and not changed
that principle. Section 81.46 (a) today yields to no con-
dition unless the possibility that charity will not take
is “negligible” or “highly improbable.” Section 81.46 (b)
is equally strict. It relates to provisions whereby
funds may be diverted in whole or in part to non-
charitable uses, and it limits the tax deduction to that
portion of each fund that cannot be so diverted. Where
the prinecipal of a bequest to charity thus may be invaded
for private purposes, it is only the ascertainable and
assured balance of the bequest to charity that is recog-
nized for a tax deduction.

Respondent concedes that the chance that charity will
not take is much more than negligible. Therefore, if
§ 81.46 (a) applies to the instant case, no charitable
deduction is permissible.

Respondent claims, however, that § 81.44 covers this
case. In doing so, it reads §§ 81.44 and 81.46 together
and, instead of confining them to their mutually exclusive
subjects, makes them overlap. It applies § 81.44 to some
deferred conditional bequests. It does so in any case
where it can compute, on approved actuarial standards,
the degree of possibility that charity will receive the con-
ditional bequest. Respondent then computes the present
value of a corresponding percentage of the entire deferred
bequest. In short, respondent claims an immediate tax
deduction equal to the present value of whatever fraction
of the bequest corresponds, actuarially, to the chance that
charity may benefit from it.
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This Court considered a somewhat comparable proposal
in 1928. In Humes v. United States, 276 U. S. 487, a
taxpayer sought a charitable deduction based on a be-
quest to charity that was conditional upon the death of
decedent’s 15-year-old niece, without issue, before reach-
ing the age of 40. To sustain the proposal, the taxpayer
sought to establish actuarially a measure of the chance
that charity would receive the bequest and to find
authority in the Revenue Code for the deduction of the
present value of a corresponding percentage of the
bequest. Speaking through Mr. Justice Brandeis, this
Court found the actuarial computation inadequate. It,
however, did not drop the matter there. It made the
following statement:

“One may guess, or gamble on, or even insure
against, any future event. The Solicitor General
tells us that Lloyds of London will insure against
having twins. But the fundamental question in the
case at bar, is not whether this contingent interest
can be insured against or its value guessed at, but
what construction shall be given to a statute. Did
Congress in providing for the determination of the
net estate taxable, intend that a deduction should
be made for a contingency, the actual value of which
cannot be determined from any known data?
Neither taxpayer, nor revenue officer—even if
equipped with all the aid which the actuarial art
can supply—could do more than guess at the value
of this contingency. It is clear that Congress did
not intend that a deduction should be made for a
contingent gift of that character.” (Emphasis sup-
plied.) Id., at 494.

Since the above was written, there have been advances
in the actuarial art. Today, actuarial estimates are em-
ployed more widely than they were then. The computa-
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tions now before us illustrate that advance. They do
not, however, lessen the necessity for statutory authoriza-
tion for such a tax deduction. The scope of the authority
required by respondent can best be appreciated if ex-
amined in the revealing light of the specific circumstances
of the present case.

The Tax Court and the Court of Appeals have approved
respondent’s actuarial computations as fairly reflecting
the present value of one-half of a two-million-dollar
residue, reduced in proportion to the chance that charity
will receive it. In making this estimate, respondent has
computed the present value of the deferred bequest on
the basis of 4% interest compounded annually and has
used the following actuarial tables:

1. To determine the joint life expectancy of decedent’s
wife and daughter, the Combined Experience Mortality
Table prescribed in § 81.10 of the estate tax regulations.

2. To estimate the probability of remarriage of the
daughter, the American Remarriage Table, published by
the Casualty Actuarial Society.

3. To estimate the chance of a first child being born
to decedent’s daughter, a specially devised table which
has been found by the Tax Court to have been prepared
in accordance with accepted actuarial principles upon
data derived from statistics published by the Bureau of
the Census.®

8 Despite the conclusions of the Tax Court and the Court of Ap-
peals to the contrary, the Government contends here that the pro-
posed actuarial value of the conditional remainder to charity does
not support the deduction. We do not reach that issue, but the
facts material to it are as follows: The Remarriage Table is based
on a study of American experience conducted by a Committee of the
Casualty Actuarial Society, 19 Proceedings of the Casualty Actuarial
Society (1933), 279-349. The table is based solely upon the remar-
riage experience of widows who, through the deaths of their husbands,
become beneficiaries under workmen’s compensation laws in states
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On the basis of these tables, the Tax Court finds that
the present value of the charitable remainder at the
death of decedent is .18384 on the dollar if computed
solely on the chances of his daughter’s remarriage;
.24094 on the dollar if computed on the chance that a
legitimate descendant of his daughter will survive her;
and .24058 on the dollar if computed on the chance that
any legitimate or illegitimate descendant of his daughter
will survive her. It is this last estimate that respondent
seeks to apply here.

If respondent is successful, it means the allowance of
an immediate and irrevocable deduction of over $175,000
from the gross estate of decedent, although respondent
admits there is a real possibility that charity will receive
nothing. The bequest, in fact, offers to the daughter an
inducement of about $2,000,000 to remarry and leave a
descendant. To the extent that this inducement reduces
the actuarially computed average probability that charity
will receive this bequest, it further demonstrates the in-
appropriateness of authorizing charitable tax deductions
based upon highly conditional bequests to charity.

An even clearer illustration of the effect of respondent’s
interpretation of the code readily suggests itself. If

where they lose compensation benefits upon remarriage. The reports
relied upon cover experience for policy years 1921 to 1929, inclusive.
See id., at 286-288, 208. See also, Myers, Further Remarriage Expe-
rience, 36 Proceedings of the Casualty Actuarial Society (1949), 73
et seq. The specially devised table as to the probability of issue is
based upon statistics, for white women in 47 states and the District
of Columbia, indicating the degree of probability that such women,
after they are 27 years old, will marry and have first-born children.
See the following Bureau of the Census publications for 1940; Vital
Statistics of the United States, Pt. II, 89; Nativity and Parentage
of the White Population—General Characteristics 110; Types of
Families 9. The instant computation assumes that such a child will
survive its mother. 18 T.C. 836, 837-838.
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decedent had here conditioned his bequest to charity
solely on the death of his daughter before remarriage, the
Remarriage Table would then fix the present value of the
charitable remainder at .18384 on the dollar. The tax-
payer would at once receive a substantial charitable
deduction on that basis. The daughter, however, would
have a $2,000,000 inducement to remarry. If she did so,
her action would cancel the possibility that charity would
receive anything from the bequest, but it would not cancel
the tax deduction already allowed to the estate. To
whatever extent any person can defeat the fulfillment of
any condition upon which a benefit to charity depends,
to that extent the actuarial estimate that such benefit
will reach charity is less dependable. The allowance of
such a tax reduction as is here sought would open a door
to easy abuse. The result might well be not so much to
encourage gifts inuring to the benefit of charity as to
encourage the writing of conditions into bequests which
would assure charitable tax deductions without assuring
benefits to charity.

We find no suggestion of authority for such a deduction
in §812(d). That section remains substantially the
same as it was when Humes v. United States, supra, 276
U. S. 487, was decided. We also find no authorization
for the deduction either in § 81.46 or § 81.44 of the regu-
lations, as thus far discussed. This relegates respondent
to the following words now in § 81.44 (d):

“If the present worth of a remainder bequeathed for
a charitable use is dependent upon the termination
of more than one life, or in any other manner render-
ing wnapplicable Table A or B of § 81.10, the claim
for the deduction must be supported by a full state-
ment, in duplicate, of the computation of the present
worth made, in accordance with the principle set
forth in § 81.10, by one skilled in actuarial compu-
tations.” (Emphasis supplied.)
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In view of the statutory emphasis upon outright be-
quests and the long-standing exclusion of conditional
bequests by § 81.46 of the regulations (and its predeces-
sors), we do not regard the above sentence as now invad-
ing the domain of § 81.46 by extending the deduction
to conditional bequests in a manner readily open to abuse.
We regard the sentence as restricted to computations of
deferred, but assured, bequests. Section 81.10 (i) now
deals at length with the valuation of remainders and
reversionary interests and gives many examples of such
computations. Every example, however, is one of the
valuation of an assured bequest. The additional language
in § 81.44 (d), quoted above, does not authorize the dedue-
tion, and § 81.46 prohibits it. Such specific and estab-
lished administrative interpretation of the statute is valid
and “should not be overruled except for weighty reasons.”
Commussioner v. South Texas Co., 333 U. S. 496, 501.

This Court has not specifically faced the issue now
before us since Humes v. United States, supra, but we see
no reason to retreat from the views there stated. This
Court finds no statutory authority for the deduction from
a gross estate of any percentage of a conditional bequest
to charity where there is no assurance that charity
will receive the bequest or some determinable part of
it. Where the amount of a bequest to charity has not
been determinable, the deduction properly has been de-
nied. Henslee v. Union Planters Bank, 335 U. S. 595,
598-600; Merchants Bank v. Commissioner, 320 U. S.
256, 259-263; and see Robinette v. Helvering, 318 U. S.
184, 189. Where the amount has been determinable,
the deduction has, with equal propriety, been allowed
where the designated charity has been sure to benefit from
it. United States v. Provident Trust Co., 291 U. S. 272;
Ithaca Trust Co. v. United States, 279 U. S. 151.

Some of the lower courts have squarely met the instant
problem and denied the deduction. For example, the de-
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duction was denied in the First Circuit where the court
found that “it is not certain that the charity will take 50%
of the corpus; only that it has a 50-50 chance of getting all
or nothing.” Newton Trust Co. v. Commissioner, 160 F.
2d 175, 181. See also, Graff v. Smith, 100 F. Supp. 42;
Hoagland v. Kavanagh, 36 F. Supp. 875; Wood v. United
States, 20 F. Supp. 197. The administrative practice, as
evidenced here by the action of the Commissioner, has
been to deny the deduction. See further, Paul, Federal
Estate and Gift Taxation (1946 Supp.), 426-427.

The judgment of the Court of Appeals, accordingly, is
reversed and the cause remanded for action in conformity
with this opinion.

Reversed.

Mgk. Justice REED, with whom MR. JusTice DouGLAs
joins, dissenting.

The facts are fully and fairly stated in the Court’s
opinion. Its statement of the legal issues accords with
our understanding of the case, to wit:

“The question before us is what, if any, charitable
deduction may be made despite (1) the deferment
of the effective date of the charitable bequest until
the deaths of both decedent’s wife and daughter and
(2) the conditioning of the bequest upon a lack of
descendants of decedent’s daughter surviving at that
time.”

The reason for dissenting, at some length, is that the
Court’s conclusion seems to disregard the words of
the statute in question and to subvert the purpose of
Congress in its enactment, that purpose admittedly being
to encourage testamentary gifts to corporations organized
for certain objects considered highly desirable for the good
of our people.! There is a certain hesitation in dissent-

1 See note 3 of the Court’s opinion.
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ing from an interpretation of a tax statute remediable by
Congress, but as the Court’s decision springs, we think,
from an overemphasis on regulations, a protest may have
usefulness as a counterweight against future extensions of
such treatment to statutory language.

First. The statute, 26 U. S. C. §812 (d), allows as
deductions from the gross estate the “amount of all
bequests, legacies, devises, or transfers . . . to or for the
use of any corporation organized and operated exclusively
for religious, charitable, scientific, literary, or educational
purposes . . . .” There is no legislative history explana-
tory of its meaning? If we read the quoted portion of
§ 812 alone, could there be any doubt that the Sternberger
bequest is deductible? We think not. It says “all
bequests’—whatever the charity takes under the will.
There is not a word that limits the deduction of bequests
to what assuredly goes to the institution. It is the
“amount’” of the bequest that is deductible—its presently
ascertainable value. The statute plainly allows deferred
charitable bequests. It does not require assured
enjoyment.

Under the Court’s interpretation, if a child were be-
queathed his father’s estate for life with remainder in
default of issue to the recognized institutions, the full
estate tax would have to be paid. On the other hand,
if the estate were left simply to the child for life and then
to the same institutions, the estate would be free from
the tax on the present value of the remainder. Such a
differentiation is not found in the statute. The Congress
said that charitable bequests should be deductible. The
valuation of the charitable interest in one instance would
be greater than in the other; the tax less. But in each
case the net estate would be reduced only by the present
actuarial value of the charitable bequest. While particu-

2 See note 2 of the Court’s opinion.

318107 O - 55 - 19
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lar estates would secure tax advantages under our
interpretation, in the aggregate the charitable deductions
should substantially equal the amount received by the
tax-recognized institutions. This would surely fairly
carry out the congressional purpose. To view respond-
ent’s contention as urging a possible over-all tax windfall
for estates is to deny the mathematical law of averages.

Our interpretation of the statute has support in the
language of Treasury Regulation 105, §81.44. After
referring to the valuation of bequests whose value is
presently ascertainable, the regulation adds:

“If the present worth of a remainder bequeathed for
a charitable use is dependent upon the termination
of more than one life, or in any other manner render-
ing inapplicable Table A or B of § 81.10, the claim
for the deduction must be supported by a full state-
ment, in duplicate, of the computation of the present
worth made, in accordance with the principle set
forth in §81.10, by one skilled in actuarial
computations.”

The tables refer to a remainder contingent on the termi-
nation of one life only. Section 81.44 alone would allow,
in the light of the statutory language, a deduction for a
contingent bequest, uncertain as to ultimate receipt. See
the Court’s opinion, ante, pp. 198 and 199. The Court
does not follow this language of the Regulations because
of §81.46 and because of “statutory emphasis upon

3 As the Court states the actuarial method and assumes by not
reaching it, note 8 of the opinion, the correctness of the computation
of the value of the conditional remainder to charity, we will merely
add that this position accords with the conclusion of the Tax Court,
18 T. C. 836, and the Court of Appeals, 207 F. 2d 600, through its
reliance on Meierhof v. Higgins, 129 F. 2d 1002, 1003, a case also
involving the multiple-decrement theory. See Jordan, Life Contin-
gencies, 251,
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outright bequests.” We find no such emphasis. The
purpose of the statute leads us to the contrary result.’
The Court agrees, however, with the Government’s
contention that “it is immaterial whether the charity’s
contingent possibility of receipt can be valued as of the
decedent’s death.” It holds that it is only when ultimate
receipt must follow that § 812 (d) allows a deduction.
Although the Government asserts its conclusion is upheld
by our decisions, we do not think they so hold. In this
Court five cases have touched upon the problem. Three
of them were disposed of because of the failure to intro-
duce, or the impossibility of making, a valuation upon
sound actuarial principles.® None of them held that
bequests are not deductible although the ultimate taking
by the charitable beneficiary was uncertain.
Two—Ithaca Trust Co. v. United States, 279 U. S. 151,
and Unated States v. Provident Trust Co., 291 U. S. 272—
allowed a deduction for conditional charitable bequests.
The former because a right to invade the corpus was fixed
by a standard capable of being stated in money and, as
the income of the estate was ample for the needs of the

4 See Meierhof v. Higgins, 129 F. 2d 1002, holding that the predeces-
sors to §§ 81.44 and 81.46 are to be read together.

5 Humes v. United States, 276 U. S. 487. It was there said:

“The Court of Claims did not find that the present value of the
contingent bequests to the charities can be determined by the caleu-
lations of actuaries based upon experience tables. . . .

“If all the facts stated had been embodied in findings, no legal

basis would be laid for the deduction claimed. The volume and char-
acter of the experience upon which the conclusions drawn from these
two tables are based, differ from the volume and character of the
experience embodied in standard mortality tables, almost as widely
as possibility from certainty.” 276 U. S., at 492-493.
The tables were based on the limited experience of male and female
members of the Scotch peerage. Merchants Bank v. Commissioner,
320 U. S. 256; Henslee v. Union Planters Bank, 335 U. S. 595. Com-
pare Robinette v. Helvering, 318 U. S. 184.
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life beneficiary, there was no uncertainty sufficient to
justify a refusal of the deduction for the charitable re-
mainder. The latter is, on its face, a decision that would
decide the issue, simpliciter, of the deductibility of con-
tingent bequests. Neither is here controlling, however,
since in both the charity was held to be assured of taking.
The Provident Trust case is worth a moment’s examina-
tion. Property was left by will in trust for the deceased’s
daughter for life; upon her death the corpus was to pass
to her lawful issue; but should she die without issue, the
estate was to be distributed among various charitable
organizations. Prior to the death of the testator, an
operation had rendered the daughter incapable of child-
bearing, assuring the vesting of the charitable remainder.
This Court did not apply the then existing regulation
(the predecessor to §81.46 (d))® which would have
denied a deduction. It ignored the regulation, apparently
believing it in conflict with the purpose of the statute,
and allowed the deduction, thus requiring the amendment
of the regulation to its present form. The Court stated
the relevant inquiry to be as follows:

“The sole question to be considered is—What is the
value of the interest to be saved from the tax? That
is a practical question, not concluded by the pre-
sumption invoked but to be determined by ascer-
taining in terms of money what the property con-
stituting that interest would bring in the market,

¢ “Conditional bequests—Where the bequest, legacy, devise, or gift
is dependent upon the performance of some act, or the happening of
some event, in order to become effective it is necessary that the per-
formance of the act or the occurrence of the event shall have taken
place before the deduction can be allowed. Where, by the terms of
the bequest, devise or gift, it is subject to be defeated by a subsequent
act or event, no deduction will be allowed.” Treas. Reg. 37, Art. 56.
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subject to such uncertainty as ordinarily attaches to
such an inquiry. See [thaca Trust Co. v. United
States . . ..” 291 U.S., at 286.

Our conclusion is that the purpose of § 812 was to allow
a deduction for charitable bequests that are capable of
valuation at the time of death, although it is not certain
that the gift will ultimately fall to the contingent bene-
ficiary. See in accord Meierhof v. Higgins, 129 F. 2d
1002, a case in conflict with Newton Trust Co. v. Com-
missioner, 160 F. 2d 175, which ultimately led to the
allowance of this certiorari. The purpose of § 812 and
its background forbid, we think, a conclusion that Con-
gress intended to exclude a deduction in those cases.

Second. The Government asserts and this Court agrees
that although it is clear that § 812 allows a deduction for
some contingent bequests, § 81.46 of the regulations
limits those contingencies to instances where the “pos-
sibility that charity will not take is so remote as to be
negligible.” Clearly the possibility here is not “remote.”
The chances are against the charity taking. It is quite
true that § 81.46 has survived reenactment of 1. R. C,,
§ 812, and that it can be interpreted as a limitation upon
the deductibility of contingent remainders. However,
we do not think such a ruling would be consistent with
the purpose of Congress, manifested by I. R. C., § 812.

Whether the Regulations are written into the Estate
Tax law by reenactment or are merely indicative of con-
gressional purpose,” the deduction section and the regula-
tions are to be interpreted in the light of the congressional
purpose. Whatever may be the varying views as to the
desirability of testamentary gifts of moneys or businesses

7 Compare Helvering v. Reynolds Co., 306 U. S. 110, 115; Crane v.
Commissioner, 331 U. S. 1, 8, with Helvering v. Wishire Oil Co., 308
U.8.90. See 54 Harv. L. Rev. 377, 398, 1311.
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to public or private charitable foundations, Congress has
sanctioned such provisions, vested or with certain degrees
of contingency, by the deduction section of the Estate
Tax.® The policy has brought munificent gifts to the
chosen institutions.

If it were not for the reenactment of § 812 after the
promulgation of § 81.46, we would have no hesitation
in declaring it in conflict with the statute. Even in
interpreting statutes when isolated provisions would pro-
duce results “plainly at variance with the policy of the
legislation as a whole,” we follow the purpose rather than
the literal words. United States v. American Trucking
Assns., 310 U. S. 534, 543. That rule is applicable here.
Regulations do not have the safeguards of federal statu-
tory enactments. Interested parties outside the Internal
Revenue Service perhaps may not be heard. Reports
explaining the action are not available. Public discus-
sion, such as happens in Congress, does not take place.
In short, we think that reenactment of a statute after the
due adoption of a regulation does not make the regulation
a part of the statute. It is only an indication of
congressional purpose to be weighed in the context
and circumstances of the statutory language. In this
instance the congressional purpose to encourage gifts
to charity should not be frustrated by the issuance
of a regulation.

For the foregoing reasons we would affirm the judgment
of the Second Circuit.

8 Griswold, Cases and Materials on Federal Taxation (3d ed.), 679,
setting out the legislative history of the section with brief reference
to the differing views on the merit of the charitable deduction; Paul,
Federal Estate and Gift Taxation, Vol. I, ¢. 12.
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COX et AL, ADMINISTRATORS, ET AL. 2.
ROTH, ADMINISTRATOR.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT.

No. 40. Argued November 16, 1954.—Decided January 10, 1955.

1. An action under the Jones Act, 46 U. S. C. § 688, for damages for
the death of a seaman employed on a vessel owned by individuals,
survives the deaths of the tortfeasors. Pp. 207-210.

(a) Congress, having provided that railroad employees could
recover under the Federal Employers’ Liability Act regardless of
the “survival” of the tortfeasor railroad, and having granted sea-
men under the Jones Act the same rights granted to railroad
employees under the Federal Employers’ Liability Aect, intended
that the death of the tortfeasor should not defeat recovery under
the Jones Act. Pp. 208-209.

(b) The Jones Act, as welfare legislation, is entitled to a liberal
construction to accomplish its beneficent purposes. P. 210.

2. The 3-year period of limitations applicable to actions under the
Jones Act cannot be diminished by state statute. P. 210.

210 F. 2d 76, affirmed.

Douglas D. Batchelor argued the cause for petitioners.
With him on the brief was David W. Dyer.

Jacob Rassner argued the cause and filed a brief for
respondent.

MRg. JusticE CLARK delivered the opinion of the Court.

The main question presented in this case is whether an
action under the Jones Act survives the death of the tort-
feasor. In Nordquist v. United States Trust Co., 188 F.
2d 776, the Court of Appeals for the Second Circuit
answered this question in the affirmative. In the instant
case the Court of Appeals for the Fifth Circuit answered
it in the negative, but allowed recovery on the basis of
state law, 210 F. 2d 76. We granted certiorari in order
to resolve this conflict. 347 U. S. 1009.
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Jim Dean was employed as a seaman on the M. V.
Wingate, owned and operated by Captain H. C. Farring-
ton and Sid Cox, citizens of the United States and residents
of Florida. The Wingate sailed on or about December 22,
1949, from Matanzas, Cuba, and while on the high seas
foundered and was lost. Captain Farrington’s body was
washed ashore on the Cuban coast, but no trace was found
of Dean or the vessel. Sid Cox died in January 1951 of
causes bearing no relation to the disaster.

In October 1952, the respondent, as the administrator
of the estate of Jim Dean, brought this action against the
petitioners in the United States District Court for the
Southern District of Florida. The complaint, brought
under the Jones Act, 41 Stat. 1007, 46 U. S. C. § 688,
alleged that Dean was a member of the crew of the
Wingate and had lost his life through the negligence of
its owners. The petitioners Cox and Thompson are the
administrators of the estate of Sid Cox, while Henrietta
and Howard Farrington are the distributees of H. C.
Farrington. The estates of Cox and Farrington had
been probated and that of Farrington closed before this
action was filed. Respondent filed no notice of claim
in either estate proceeding within the 8-month period
required by § 733.16 of the Florida statutes.

The primary difficulty in this case stems from the fact
that Congress, in passing the Jones Act, did not specifi-
cally enumerate the rights of seamen, but merely extended
to them the same rights granted to railway employees
by the Federal Employers’ Liability Act. While the latter
Act contained no clause specifically providing for the sur-
vival of actions against deceased tortfeasors, it did pro-
vide that the claim of the employee could be prosecuted
against “the receiver or receivers or other persons or cor-
porations charged with the duty of the management and
operation of the business of a common carrier.” 35 Stat.
66, 45 U. S. C. § 57. Since railroads are rarely, if ever,
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owned by individuals, and since they are subject to
various regulations which prevent their discontinuing
business, a clause permitting suit against the personal
representative of the individual owner of a railroad was
unnecessary. See 41 Stat. 477, 49 U. S. C. §1 (18).
Congress fully provided for the corporate analogues of
death when it provided that suit might continue against
the receiver or successor corporation of the railroad. But
where seamen covered by the Jones Act work aboard ves-
sels owned by individuals, literal application of the words
of the FELA would result in the denial of recovery against
the personal representative of the tortfeasor. This, we
feel, would frustrate the congressional purpose of ‘“‘the
benefit and protection of seamen who are peculiarly the
wards of admiralty,” The Arizona v. Anelich, 298 U. S.
110, 123. The Jones Act, in providing that a seaman
should have the same right of action as would a railroad
employee, does not mean that the very words of the FELA
must be lifted bodily from their context and applied
mechanically to the specific facts of maritime events.
Rather, it means that those contingencies against which
Congress has provided to ensure recovery to railroad em-
ployees should also be met in the admiralty setting.
Applying such a rule here, we conclude that Congress,
having provided that railroad employees could recover
regardless of the “survival” of the tortfeasor railroad,
intended that the death of the tortfeasor should not defeat
recovery under the Jones Act. As the Court said in
Markham v. Cabell, 326 U. S. 404, 409, “The policy as well
as the letter of the law is a guide to decision. Resort to
the policy of a law may be had to ameliorate its seeming
harshness or to qualify its apparent absolutes . . . . The
process of interpretation also misses its high function if
a strict reading of a law results in the emasculation or
deletion of a provision which a less literal reading would
preserve.”
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The extreme harshness of the old common-law rule
abating actions on the death of the tortfeasor flies in the
face of the expressed congressional purpose to provide for
“the welfare of seamen.” The Jones Act “As welfare
legislation . . . is entitled to a liberal construction to
accomplish its beneficent purposes.” Cosmopolitan Co. v.
McAllister, 337 U. S. 783, 790. Since the decision here is
confined to an interpretation of the Jones Act, there is
no need to consider the “slender basis” for the general
admiralty rule against such survivorship of actions. See
Just v. Chambers, 312 U. S. 383, 387, n. 4. Nevertheless,
in considering the harshness of the rule sought to be im-
posed under the Jones Act, we do note that advancing
civilization and social progress have brought 43 of our
States to include in their general law the principle of the
survival of causes of action against deceased tortfeasors,
and that such recovery, rather than being exceptional,
has now become the rule in almost every common-law
jurisdiction. See the discussion by Roscoe Pound on
death statutes as part of the general law, 13 NACCA
L. J. 188-189 (May 1954).

Petitioners make the further claim that even if the
Jones Act is interpreted to allow an action to proceed
against the personal representatives of the tortfeasors,
this suit must fail because respondent did not comply with
the Florida statute governing the distribution of de-
cedents’ estates. The short answer to this is that Con-
gress, within its constitutional power, decreed a 3-year
statute of limitations uniformly throughout the Nation,
Panama R. Co. v. Johnson, 264 U. S. 375, 392, and no
state statute can diminish this period.

Affirmed.
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UNITED STATES v. ACRI T AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT.

No. 33. Argued November 16, 1954—Decided January 10, 1955.

A tax lien of the United States is entitled to priority over an Ohio
attachment lien, where the federal tax lien was recorded subse-
quent to the date of the attachment lien but prior to the date
the attaching ecreditor obtained judgment. United States v.
Security Trust Co., 340 U. S. 47, followed. Pp. 211-214.

(a) The relative priority as between a tax lien of the United
States and a lien under state law is a federal question to be deter-
mined finally by the federal courts. P.213.

(b) That the Ohio courts designate an attachment lien “an
execution in advance,” and treat it as a perfected lien at the time
of attachment, is not binding upon this Court. P. 213.

(¢) For federal tax purposes, the Ohio attachment lien was
inchoate because, at the time the attachment issued, the fact
and the amount of the lien were contingent upon the outcome of
the suit for damages. P.214.

(d) This case is not to be distinguished from United States v.
Security Trust Co., 340 U.S.47. P.214.

209 F. 2d 258, reversed.

Charles K. Rice argued the cause for the United States.
With him on the brief were Solicitor General Sobeloff,
Assistant Attorney General Holland, Ellis N. Slack, A. F.
Prescott and Fred E. Y oungman.

Francis B. Kavanagh argued the cause and filed a brief
for Oravitz, respondent. With him on the brief was
Israel Freeman.

Mr. JusticE MiNToN delivered the opinion of the
Court.

This case involves the relative priority between an
attachment lien and the liens of the United States for un-
paid taxes. The District Court found the attachment
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lien prior to the liens of the United States, and the Court
of Appeals affirmed without opinion. We granted
certiorari, 347 U. S. 973.

On August 11, 1948, the United- States filed suit in
the District Court for the Northern District of Ohio to
collect unpaid income taxes for the years 1942-1946
against one Acri and his wife. Aecri was at the time in
the penitentiary for the murder of one Oravee, whose
personal representative, Oravitz, had, on August 6, 1947,
in Mahoning County, Ohio, filed an action against Acri
for wrongful death. On the same date, certain cash and
bonds of Acri, which were in his safety deposit box in
the Dollar Savings and Trust Company, were attached
by Oravitz. The box was not opened until September 11,
1948, after the bank had been made guardian of Aecri,
at which time an inventory was filed. The personal
representative, Oravitz, and the bank, as guardian of
Acri, were made parties to the Government’s suit.

On January 19, 1949, the personal representative of the
murdered man recovered judgment against Acri in the
sum of $18500. In the meantime, on November 18,
1947, after the issuance of the writ of attachment, but
more than a year before the judgment in the main action
for wrongful death, the assessment lists for unpaid income
taxes of Acri and his wife for the years 1942-1946 were
received in the office of the Collector of Internal Revenue.
On November 19, 1947, demand for payment was mailed
to Acri. On November 21, 1947, a notice of the tax liens
was filed in the office of the Recorder in Mahoning
County, Ohio, which is the residence of the defendants
and the location of the Acris’ property, and the place
where the action for wrongful death was begun. Notice
and levy of the tax liens were served upon the Dollar
Bank. It was stipulated that the only question involved
was the relative priority of the attachment lien of the
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personal representative and the tax liens of the United
States.

The issue here is identical with that in United States v.
Security Trust Co., 340 U. S. 47. There the question
was stated as follows:

“The question presented here is whether a tax lien
of the United States is prior in right to an attach-
ment lien where the federal tax lien was recorded
subsequent to the date of the attachment lien but
prior to the date the attaching creditor obtained
judgment.” 340 U. S., at 48.

Our answer here is the same as in the Security Trust Com-
pany case and for the same reasons.

The relative priority of the lien of the United States
for unpaid taxes is, as we said in United States v. Wadd:ll
Co., 323 U. S. 353, 356, 357; Illinois v. Campbell, 329
U. S. 362, 371; United States v. Security Trust Co., 340
U. S. 47, 49, always a federal question to be determined
finally by the federal courts. The state’s characteriza-
tion of its liens, while good for all state purposes, does not
necessarily bind this Court. United States v. Waddill
Co., 323 U. S. 353, at 357; United States v. Gilbert Asso-
clates, 345 U. S. 361. Therefore, the fact that the Ohio
courts had designated an attachment lien “an execution
in advance,” Rempe & Son v. Ravens, 68 Ohio St. 113,
67 N. E. 282, and treated it as a perfected lien at the time
of attachment, does not bind this Court. We must look
at the circumstances as we did in the Wadd:ll case, where
the Virginia court had held a landlord’s lien was fixed,
specific, and not inchoate. This Court, after examining
the facts, found otherwise. In Gilbert Associates, the
New Hampshire court had held that the assessment of a
tax was a judgment and the United States’ lien for taxes
was not valid against the tax assessment made by the
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town within the meaning of § 3672 of the Internal Rev-
enue Code.* We held that although New Hampshire
might treat its tax assessments as judgments for state
purposes, the assessment of the tax was not a judgment
within the meaning of § 3672. We hold here that the
attachment lien in Ohio is for federal tax purposes an
inchoate lien because, at the time the attachment issued,
the fact and the amount of the lien were contingent upon
the outcome of the suit for damages.

In argument it was pointed out that the statute of
California involved in the Security Trust case was differ-
ent because California courts had held an attachment lien
to be inchoate and a mere notice of a more perfect lien
to come, while Ohio courts had held it to be an execution
in advance and a lien perfected as of the time of attach-
ment. This distinction is immaterial for purposes of
federal law. This case is not to be distinguished from
United States v. Security Trust Co., 340 U. S. 47, and the
judgment is

Reversed.

* “Such lien shall not be valid as against any mortgagee, pledgee,
purchaser, or judgment creditor until notice thereof has been filed
by the collector . . .” ete.
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UNITED STATES v. LIVERPOOL & LONDON &
GLOBE INSURANCE CO., LTD. ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT.

No. 34. Argued November 16, 1954 —Decided January 10, 1955.

1. Tax liens of the United States are entitled to priority over a
Texas garnishment lien, where the federal tax liens were recorded
subsequent to the date of the garnishment lien but prior to the date
the garnisher obtained judgment. United States v. Acri, ante,
p. 211; United States v. Security Trust Co., 340 U.S.47. Pp. 215
217.

2. The garnishment lien in this case not being prior to the federal
tax liens, attorney’s fees allowed to the garnishee under Texas law
were not prior to the federal tax liens, and authorization of their
payment prior to the federal tax liens was error. P. 217.

209 F. 2d 684, reversed.

Charles K. Rice argued the cause for the United States.
With him on the brief were Solicitor General Sobeloff,
Assistant Attorney General Holland, Ellis N. Slack, A. F.
Prescott and Fred E. Youngman.

Searcy L. Johnson for the Liverpool & London & Globe
Insurance Co., Ltd., and Arthur S. Goldberg for the
Sunnyland Wholesale Furniture Co., respondents, sub-
mitted on briefs.

Mg. Justice MinToN delivered the opinion of the
Court.

This is a case involving priority of federal tax liens and
a lien of garnishment.

On March 8, 1952, fire destroyed certain property of
Adams, engaged in a furniture business in Temple, Bell
County, Texas. Respondent insurance company and
another were the insurers. The insurance companies
agreed on the amount of the loss, and they were to share
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the payment equally. Before the insurance money was
paid, a creditor of Adams, the Sunnyland Wholesale
Furniture Company, on April 8, 1952, sued Adams on an
open account. At the same time, a writ of garnishment
was issued and served upon the Liverpool & London &
Globe Insurance Company, attaching the insurance funds
due and owing Adams. On April 21, 1952, the assessment
lists covering the unpaid federal taxes of Adams and his
wife for 1948 and 1950 were received in the office of the
Collector of Internal Revenue for Texas. On April 26,
1952, notice of tax liens was filed in the office of the county
clerk of Bell County, Texas, in favor of the United States
for $10,417.57, with interest. Notice of the tax liens with
warrants of distraint and notice of levy were served on the
respondent insurance company. On June 20, 1952, judg-
ment was entered against Adams in favor of Sunnyland
for $2,516.70, with interest and costs. When the gar-
nishee, the respondent insurance company, answered, it
named the United States an additional party defendant
and requested a determination of priorities of the gar-
nisher and the United States, and asked for reasonable
attorney’s fees. The amendment was allowed, and the
United States was served with process to appear in the
state court. On petition of the United States the inter-
pleader action was removed to the Northern District of
Texas, and the United States was dismissed as a party
defendant and permitted to file its complaint for fore-
closure of its tax liens. The respondent insurance com-
pany paid $7,500.39 into the registry of the court and
asked for an attorney’s fee of $500. The District Court
held the lien of the garnisher superior to the liens of the
United States for taxes and allowed the garnishee $500
for attorney’s fees. 107 F. Supp. 405. The Court of
Appeals affirmed, one judge dissenting. 209 F. 2d 684.
We granted certiorari, 347 U. S. 973.
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The question of priorities is identical with that of
United States v. Acri, ante, p. 211, and United States v.
Security Trust Co., 340 U. S. 47. On the authority of
those cases we hold the tax liens of the United States
superior to the lien of the garnisher.

As to the attorney’s fee allowed the garnishee insurance
company, Rule 677, Vernon’s Texas Rules of Civil
Procedure, provides:

“Where the garnishee is discharged upon his
answer, the costs of the proceeding, including a rea-
sonable compensation to the garnishee, shall be taxed
against the plaintiff; where the answer of the gar-
nishee has not been controverted and the garnishee
is held thereon, such costs shall be taxed against the
defendant and included in the execution provided for
in this section; where the answer is contested, the
costs shall abide the issue of such contest.”

The District Court evidently found there was no contest
between the insurance company and the other parties,
and that the insurance company should be discharged
with costs and allowance of a reasonable attorney’s fee of
$500. It, therefore, ordered the clerk to issue a check to
the insurance company, payable out of the funds paid
into the court by it.

If the garnishment lien is not prior to the Government
liens, and we have held that it is not, certainly fees
allowed in that proceeding are not prior to the Govern-
ment liens, and the authorization of the payment of the
attorney’s fees prior to the Government liens was error.
The costs and fees should be adjudged against the
defendant, as provided by Rule 677.

The judgment is

318107 O - 55 - 20 Reversed.
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UNITED STATES v. SCOVIL Er AL.

CERTIORARI TO THE SUPREME COURT OF SOUTH CAROLINA.

No. 35. Argued November 16, 1954 —Decided January 10, 1955.

A tax lien of the United States under § 3670 of the Internal Rev-
enue Code held entitled to priority over a landlord’s distress lien
under South Carolina law, where the distress lien was obtained (but
not perfected) after the federal tax lien had attached but before
notice thereof had been filed. Pp.218-221.

(a) Section 3672 affords no protection to the holder of a distress
lien, such as that here involved. P.220.

(b) Whether the distress lien was perfected at the time the lien
of the United States was filed is a question of federal law. P. 220.

(¢) The distress lien in this case was not perfected in the federal
sense at the time the liens of the United States were filed. P. 220.

(d) The landlord in this case was not a “purchaser” within the
meaning of § 3672 of the Internal Revenue Code, and the tax lien
of the United States was not invalid as to him under that section.
Pp. 220-221.

224 S. C. 233, 78 S. E. 2d 277, reversed.

John R. Benney argued the cause for the United States.
With him on the brief were Solicitor General Sobeloff,
Assistant Attorney General Holland, Ellis N. Slack, A. F.
Prescott and Fred E. Y oungman.

J. D. Todd, Jr. argued the cause and filed a brief for
respondents.

MR. Justice MinToN delivered the opinion of the
Court.

This case involves the relative priority of a landlord’s
distress for rent under the laws of South Carolina and a
lien for unpaid taxes due the United States. The land-
lord, herein referred to as respondent, on April 7, 1952,
filed in the Court of Common Pleas for Greenville County,
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South Carolina, an affidavit setting forth that Dan
Tassey, Inc., was indebted to him for rent and re-
questing a distress warrant which issued. The master’s
report shows only that the landlord for past due rent
“proceeded on the 7th day of April, 1952 to distress upon
the assets of said corporation for said rent in arrears.”
The record does not disclose what was actually done in the
distress proceedings. South Carolina Code Annotated,
1952, § 41-151, provides when the affidavit of a land-
lord is filed the magistrate may issue his distress
warrant naming the amount due with costs and deliver
the warrant to an officer for service. The officer shall
forthwith demand payment (§ 41-153), and if not paid,
he shall distrain sufficient property on the rented prem-
ises to pay the amount, giving a list of property distrained
together with a copy of the distress warrant to the tenant.
The distress must be reasonable as to amount of prop-
erty distrained, on penalty of action for damages (§§ 41—
158, 41-159). The tenant has five days in which to put
up bond and free the property from the lien of distraint
(§ 41-160).

The next day, April 8, 1952, a receiver was appointed
for the corporate taxpayer-tenant as an insolvent. All
of the assets of the corporation passed to the receiver, who
sold them and realized therefrom the fund over which
this contest is waged.

For nonpayment of taxes due, the Collector of Internal
Revenue received the proper assessment lists in his office
on March 19, 1951, May 24, 1951, August 29, 1951, De-
cember 3, 1951, February 23, 1952, and February 28, 1952,
and notice of these liens thereafter was filed in the proper
office in Greenville County, South Carolina, on April 10,
1952. Section 3671 of the Internal Revenue Code pro-
vides that the lien for such unpaid taxes attaches when
the assessment lists are received by the Collector.
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Therefore, long before the landlord obtained a distress
warrant the Government’s liens for taxes had attached.

The Supreme Court of South Carolina held that, since
the distress warrant was perfected before the receiver was
appointed, the landlord’s distress lien was superior to the
United States’ priority created by § 3466, Revised Stat-
utes, 31 U. S. C. §191. 224 S. C. 233, 78 S. E. 2d 277.
We granted certiorari. 347 U. S.974. However, we find
it unnecessary to pass upon the effect of that section.
We hold that the Government must prevail because of its
liens under § 3670, Internal Revenue Code.

The landlord had a lien other than a mortgage, pledge,
or judgment lien. As to all other liens, such as the dis-
tress lien in the instant case, § 3672 of the Internal
Revenue Code affords no protection. Unaited States v.
Security Trust Co., 340 U. S. 47, 51 (concurring opinion).
Cf. United States v. Gilbert Associates, Inc., 345 U. S.
361, 362-365. Moreover, the distress lien was not per-
fected in the federal sense at the time the Government’s
liens were filed. Such perfection is, of course, a matter
of federal law. United States v. Waddill Co., 323 U. S.
353; Illinois v. Campbell, 329 U. S. 362, 371. The five-
day period specified by § 41-160 of the South Carolina
Code had not elapsed. During this time the tenant-
taxpayer could have reacquired any interest the landlord
may have had in his property by posting bond as provided
by the Code. Therefore, such a lien was only a caveat of
a more perfect lien to come, as we have so often held in
other cases. United States v. Security Trust Co., supra;
United States v. Gilbert Associates, Inc., supra; United
States v. Waddill Co., supra, at 357-359; New York v.
Maclay, 288 U. S. 290.

It was decided in the trial court and argued here that
the landlord was a purchaser within the meaning of
§ 3672 of the Internal Revenue Code and, therefore, that
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the Government lien was invalid as to him. A purchaser
within the meaning of § 3672 usually means one who
acquires title for a valuable consideration in the manner
of vendor and vendee. Obviously, the landlord was not
a purchaser.
The judgment is
Reversed.
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UNITED STATES v. SHUBERT et AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR
THE SOUTHERN DISTRICT OF NEW YORK.

No. 36. Argued November 9-10, 1954 —Decided January 31, 1955.

In a civil antitrust action brought by the Government to restrain
alleged violations of §§ 1 and 2 of the Sherman Aect, the complaint
alleged, inter alia, that the defendants are engaged in the business
of producing, booking and presenting legitimate theatrical attrac-
tions on a multistate basis; that this business requires a constant,
continuous stream of interstate trade and commerce; and that the
defendants have restrained this trade and commerce and have
monopolized certain phases of it. Held: The complaint states a
cause of action, and the Government is entitled to an opportunity
to prove its allegations. Pp. 223-231.

(a) As described in the complaint, defendants’ business of pro-
ducing, booking and presenting legitimate theatrical attractions
on a multistate basis constitutes “trade or commerce” that is
“among the several States” within the meaning of the Sherman
Act. Pp. 225-227.

(b) Hart v. Keith Vaudeville Exchange, 262 U. S. 271, followed.
Federal Baseball Club v. National League, 259 U. S. 200, and Tool-
son v. New York Yankees, 346 U. 8. 356, distinguished. Pp. 227-
230.

(¢) The Federal Baseball and Toolson decisions afford no basis
for a conclusion that all businesses built around the p<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>