AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO




Unllege nf St. Elizabeth

CONVENT STATION, N. J.

Santa Maria Hall
345.4

Library No.... 38676
















UNITED STATES REPORTS

VOLUME 347
CASES ADJUDGED

THE SUPREME COURT

AT
OCTOBER TERM, 1953

FEBRUARY 1 THROUGH JUNE 7, 1954
(END OF TERM)

WALTER WYATT

REPORTER OF DECISIONS

UNITED STATES
GOVERNMENT PRINTING OFFICE
WASHINGTON : 1954

For sale by the Superintendent of Documents, U. S. Government Printing Office
Washington 25, D. C. - Price $5.00 (Buckram)







JUSTICES

OF THE

SUPREME COURT

DURING THE TIME OF THESE REPORTS.*

EARL WARREN, CHIEF JUSTICE.!

HUGO L. BLACK, AsSOCIATE JUSTICE.
STANLEY REED, ASSOCIATE JUSTICE.
FELIX FRANKFURTER, ASSOCIATE JUSTICE.
WILLIAM O. DOUGLAS, ASSOCIATE JUSTICE.
ROBERT H. JACKSON, ASSOCIATE JUSTICE.
HAROLD H. BURTON, ASSOCIATE JUSTICE.
TOM C. CLARK, ASSOCIATE JUSTICE.
SHERMAN MINTON, ASSOCIATE JUSTICE.

HERBERT BROWNELL, Jr., ATTORNEY GENERAL.
SIMON E. SOBELOFF, SoLiciToR GENERAL.?
HAROLD B. WILLEY, CLERK.

WALTER WYATT, REPORTER OF DECISIONS.

T. PERRY LIPPITT, MARSHAL.

HELEN NEWMAN, LIBRARIAN.

*Notes on p. 1v.
111




NOTES.

1 Mr. CHIEF JusTicE WARREN served under a recess appoint-
ment from October 5, 1953 until March 2, 1954. (See 346 U. S.
v, vi.) His nomination was sent to the Senate by President
Eisenhower on January 11, 1954; the nomination was confirmed on
March 1, 1954; and a new commission was issued to him under
date of March 2, 1954. See post, p. VII

2 Mr. Simon E. Sobeloff, of Maryland, was nominated to be
Solicitor General by President Eisenhower on January 22, 1954;
the nomination was confirmed by the Senate on February 9, 1954;
he was commissioned on February 10, 1954; and he took the oath
and entered on duty on February 25, 1954. During the vacancy
which had existed since the resignation of Solicitor General Cum-
mings effective March 1, 1953 (see 344 U. S. 1v, n. 3), the duties
of the office of Solicitor General were performed by Mr. Robert L.
Stern, First Assistant to the Solicitor General, who signed govern-
ment briefs and appeared as “Acting Solicitor General.”
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SUPREME COURT OF THE UNITED STATES.

ALLOTMENT OF JUSTICES.

It is ordered that the following allotment be made of
the Chief Justice and Associate Justices of this Court
among the circuits, pursuant to Title 28, United States
Code, section 42, and that such allotment be entered of

record, viz:
For the District of Columbia Circuit, EARL WARREN,

Chief Justice.

For the First Circuit, FELiIx FRANKFURTER, Associate
Justice.

For the Second Circuit, RoBerT H. JACKSON, Associate
Justice.*

For the Third Circuit, HaroLp H. BurTon, Associate
Justice.

For the Fourth Circuit, EaArRL WaRrreN, Chief Justice.

For the Fifth Circuit, Huco L. BLACK, Associate Justice.

For the Sixth Circuit, STANLEY REED, Associate Justice.

For the Seventh Circuit, SHERMAN MINTON, Associate
Justice.

For the Eighth Circuit, Tom C. CLARK, Associate
Justice.

For the Ninth Circuit, WiLLiam O. DoucLas, Associate
Justice.

For the Tenth Circuit, Tom C. CLARK, Associate Justice.

October 12, 1953.

(For next previous allotment, see 345 U. S. p. 1v.)

*By order of April 26, 1954, the Court temporarily assigned
Mr. Jusrice REED to the Second Circuit. See post, p. 950.
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COMMISSION OF MR. CHIEF JUSTICE WARREN.
SuPREME CoURT OF THE UNITED STATES.

MONDAY, APRIL 5, 1954.

It is ordered that the Commission of THE CHIEF
JusTice be recorded and that his oaths be filed.

The Commission of MRr. CHIEF JusTICE WARREN is in
the words and figures following, viz:

DwicaT D. EISENHOWER
PRESIDENT OF THE UNITED STATES OF AMERICA

To all who shall see these Presents, Greeting:

Know YE That reposing special trust and confidence
in the Wisdom, Uprightness, and Learning of Earl Warren
of California I have nominated, and, by and with the
advice and consent of the Senate, do appoint him Chief
Justice of the United States and do authorize and em-
power him to execute and fulfil the duties of that Office
according to the Constitution and Laws of the said United
States, and to Have and to Hold the said Office, with all
the powers, privileges and emoluments to the same of
right appertaining, unto Him, the said Earl Warren, dur-
ing his good behavior.

IN TEsTIMONY WHEREOF I have caused these Letters
to be made patent and the seal of the Department of
Justice to be hereunto affixed.

Done at the city of Washington this second day of
March, in the year of our Lord one thousand nine hun-
dred and fifty-four, and of the Independence of the
United States of America the one hundred and seventy-

eighth.
DwicHT D. EISENHOWER

By the President:
HErRBERT BROWNELL JR.

Attorney General
VII
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PEREIRA et aL. v. UNITED STATES.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT.

No. 50. Argued October 20, 1953.—Decided February 1, 1954.

Petitioners were convicted in a federal court of (1) violating the mail
fraud statute, 18 U. S. C. § 1341, by causing a letter to be mailed
by a bank pursuant to a scheme to defraud, (2) violating the
National Stolen Property Act, 18 U. S. C. § 2314, by causing a
check obtained by fraud to be transported by a bank in Texas
to a bank in California for collection, and (3) a conspiracy to
commit the two substantive offenses in violation of 18 U. S. C. § 371.
The charges arose out of a scheme to defraud a wealthy widow
of her property. Petitioner Pereira married her and absconded
shortly thereafter. She divorced him before the trial and was
permitted to testify against both petitioners over their objections.
Held: The convictions are affirmed. Pp. 3-13.

1. There was no error in the admission of the vietim’s testimony
over the objection that it violated the privilege for confidential
marital communications; because it related primarily to statements
made before the marriage or in the presence of third persons or acts
which did not amount to confidential marital communications, and
any residuum which may have been intended to be confidential was
so slight as to be immaterial. Pp. 6-7.

2. Evidence that, pursuant to a scheme to defraud, Pereira
delivered to a bank in one city for collection a check drawn on
a bank in another city and that it was mailed to the drawee bank
in the ordinary course of business was sufficient to sustain his

1
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conviction of the substantive offense of using the mails to defraud,
in violation of 18 U. S. C. § 1341. Pp. 7-9.

(a) In view of 18 U. 8. C. §2 (b), it was not necessary to
show that petitioner actually mailed or transported anything him-
self; it was sufficient to show that he caused it to be done. P. 8.

(b) Where one does an act with knowledge that the use of
the mails will follow in the ordinary course of business, or where
such use can reasonably be foreseen, even though not actually
intended, then he “causes” the mails to be used. Pp. 8-9.

3. Evidence that Pereira delivered to a Texas bank for collection
a check obtained by fraud and drawn on a bank in California and
that it was sent to the drawee bank was sufficient to sustain his
conviction of the substantive offense of causing property obtained
by fraud to be transported in interstate commerce in violation of
18 U.S.C.§2314. P.9.

4. Sections 1341 and 2314 constitute two separate offenses, and
a defendant may be convicted of both, even though the charges
arise from a single act or series of acts, since each requires proof
of a fact not essential to the other. P.9.

5. In view of 18 U. S. C. §2 (a) and the trial court’s charge to
the jury, the evidence presented by the Government that peti-
tioner Brading was a participant in the fraud from beginning to
end and actively aided and abetted Pereira in its perpetration was
sufficient to sustain Brading’s conviction of the substantive offenses.
Pp. 9-11.

6. Petitioners’ convictions on both the substantive counts and
of a conspiracy to commit the crimes charged in the substantive
counts did not constitute double jeopardy. Pp. 11-12.

7. The evidence was sufficient to sustain petitioners’ convictions
on the charge of conspiracy. Pp. 12-13.

202 F. 2d 830, affirmed.

Charles L. Sylvester argued the cause for petitioners.
With him on the brief was William H. Fryer.

John R. Wilkins argued the cause for the United States.
With him on the brief were Acting Solicitor General
Stern, Assistant Attorney General Olney and Beatrice
Rosenberg.
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1 Opinion of the Court.

Mg. CuIEF JusTicE WARREN delivered the opinion of
the Court.

The petitioners, Pereira and Brading, were convicted
in the District Court for the Western District of Texas
under three counts of an indictment charging violation
of the mail fraud statute, 18 U. S. C. (Supp. V) § 1341,
violation of the National Stolen Property Act, 18 U. S. C.
(Supp. V) § 2314, and a conspiracy to commit the afore-
said substantive offenses, 18 U. S. C. (Supp. V) §371.
The Court of Appeals for the Fifth Circuit affirmed. 202
F.2d 830. This Court granted certiorari to consider ques-
tions which are important to the proper administration of
criminal justice in the federal courts. 345 U. S. 990.

On April 19, 1951, Mrs. Gertrude Joyce, a wealthy
widow, fifty-six years old, and her younger half-sister,
Miss Katherine Joyner, were accosted by the petitioner
Brading as they were about to enter a hotel in El Paso,
Texas. Mrs. Joyce and her sister had just arrived from
their home in Roswell, New Mexico, and were preparing
to register at the hotel. Brading identified himself, as-
sisted them in parking their car, and invited them into
the hotel bar to meet a friend of his. They accepted.
The friend was petitioner Pereira, thirty-three years of
age. After a few drinks, the men suggested that they
all go to Juarez for dinner. The women accepted, and
after dinner visited some night clubs with the petitioners.
Pereira devoted himself to Mrs. Joyce, telling her that
their meeting was an “epoch” in his life. He mentioned
that he was getting a divorce. This same performance
was repeated the following night. When Pereira said that
he would like to return to Roswell with the women, Mrs.
Joyce invited the two men to be her house guests, and
they accepted. Pereira commenced to make love to Mrs.
Joyce, and she responded to his attentions. On May 3,
Pereira exhibited a telegram to Mrs. Joyce, in the presence
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of Brading and Miss Joyner, stating that his divorce
would be granted on May 27, but that he would not
receive his share of the property settlement, some $48,000,
for a month.

Brading represented himself as a prosperous oil man,
dealing in leases, and Pereira as the owner and operator
of several profitable hotels. Brading then told Mrs.
Joyce that Pereira was about to lose an opportunity to
share in the profits of some excellent oil leases because
of the delay in the divorce property settlement, and
persuaded her to lend Pereira $5,000.

Pereira suggested that he and Mrs. Joyce take a trip
together to “become better acquainted.” He borrowed
$1,000 from her to finance the trip. Brading joined them
at Wichita Falls, and the three of them continued the
trip together as far as Dallas. Pereira discussed his
purported hotel business in Denver during this part of
the trip. He stated that he was giving two hotels to his
divorced wife, but intended to re-enter the hotel business
in the fall. In the meantime, he was going to “play a
little oil” with Brading. In Hot Springs, Arkansas,
Pereira proposed marriage and was accepted. Brading
reappeared on the scene, expressing great joy at the im-
pending marriage. Pereira then told Brading, in the
presence of Mrs. Joyce, that he would have to withdraw
from further oil deals and get a hotel to assure himself
of a steady income.

Pereira and Mrs. Joyce were married May 25, 1951, in
Kansas City, Missouri. While there, Pereira persuaded
Mrs. Joyce to procure funds to enable him to complete
an arrangement to purchase a Cadillac through a friend.
She secured a check for $6,956.55 from her Los Angeles
broker, and drawn on a California bank, which she en-
dorsed over to Pereira. The price of the car was $4,750,
and she instructed Pereira to return the balance of the
proceeds of the check to her. He kept the change.
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From that time on, Pereira and Brading, in the pres-
ence of Mrs. Joyce, discussed a hotel which by words and
conduct they represented that Pereira was to buy in
Greenville, Texas. They took Mrs. Joyce—by this time
Mrs. Pereira—to see it, and exhibited an option for its
purchase for $78,000 through a supposed broker, “E. J.
Wilson.” Pereira asked his then wife if she would join
him in the hotel venture and advance $35,000 toward the
purchase price of $78,000. She agreed. It was then
agreed, between her and Pereira, that she would sell some
securities that she possessed in Los Angeles, and bank
the money in a bank of his choosing in El Paso. On
June 15, she received the check for $35,000 on the Citizens
National Bank of Los Angeles from her brokers in Los
Angeles, and gave it to Pereira, who endorsed it for col-
lection to the State National Bank of El Paso. The
check cleared, and on June 18, a cashier’s check for
$35,000 was drawn in favor of Pereira.

At five o’clock in the morning of June 19, Pereira
and Brading, after telling their victim that they were
driving the Cadillac to a neighboring town to sign some
oil leases, left her at home in Roswell, New Mexico, prom-
ising to return by noon. Instead Pereira picked up the
check for $35,000 at the El Paso Bank, cashed it there,
and with Brading left with the money and the Cadillac.

That was the last Mrs. Joyce saw of either petitioner,
or of her money, until the trial some seven months later.
She divorced Pereira on November 16, 1951.

The record clearly shows that Brading was not an oil
man ; that Pereira was not a hotel owner; that there was
no divorce or property settlement pending in Denver;
that Pereira arranged to have the telegram concerning
the divorce sent to him by a friend in Denver; that there
were no oil leases; that the hotel deal was wholly ficti-
tious; and that “E. J. Wilson” was the petitioner Brad-
ing. The only true statements which the petitioners
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made concerned the purchase of the Cadillac, and they
took that with them. Pereira and Brading contrived all
of the papers used to lend an air of authenticity to their
deals. In short, their activities followed the familiar
pattern of the “confidence game.”

The petitioners challenge the admissibility of Mrs.
Joyee’s testimony as being based on confidential com-
munications between Mrs. Joyce and Pereira during the
marriage. Petitioners do not now contend that Mrs.
Joyce was not a competent witness against her ex-
husband. They concede that the divorece removed any
bar of incompetency. That is the generally accepted
rule. Wigmore, Evidence, §2237; 58 Am. Jur., Wit-
nesses, § 204. Petitioners rely on the proposition that
while divorce removes the bar of incompetency, it does
not terminate the privilege for confidential marital com-
munications. Wigmore, Evidence, § 2341 (2); 58 Am.
Jur., Witnesses, § 379. This is a correct statement of the
rule, but it is inapplicable to bar the communiecations in-
volved in this case, since under the facts of the case, it can-
not be said that these communications were confidential.
Although marital communications are presumed to be con-
fidential, that presumption may be overcome by proof
of facts showing that they were not intended to be private.
Blau v. United States, 340 U. S. 332; Wolfle v. United
States, 201 U. S. 7. The presence of a third party nega-
tives the presumption of privacy. Wigmore, Evidence,
§ 2336. So too, the intention that the information con-
veyed be transmitted to a third person. Id., § 2336. The
privilege, generally, extends only to utterances, and not
to acts. Id., § 2337. A review of Mrs. Joyce’s testimony
reveals that it involved primarily statements made in
the presence of Brading or Miss Joyner, or both, acts of
Pereira which did not amount to communications, trips
taken with third parties, and her own acts. Much of her
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testimony related to matters occurring prior to the mar-
riage. Any residuum which may have been intended to
be confidential was so slight as to be immaterial. Cf.
Umnited States v. Mitchell, 137 F. 2d 1006, 1009.

The court below was not in error in admitting Mrs.
Joyce’s testimony.

The petitioners challenge their conviction on the sub-
stantive counts on the ground that there was no evidence
of any mailing or of transporting stolen property
interstate, the gist of the respective offenses. These
contentions are without merit.

The mail fraud statute provides:

“§ 1341. Frauds and swindles.

“Whoever, having devised or intending to devise
any scheme or artifice to defraud, or for obtaining
money or property by means of false or fraudulent
pretenses, representations, or promises, or to sell,
dispose of, loan, exchange, alter, give away, dis-
tribute, supply, or furnish or procure for unlawful
use any counterfeit or spurious coin, obligation, se-
curity, or other article, or anything represented to
be or intimated or held out to be such counterfeit
or spurious article, for the purpose of executing such
scheme or artifice or attempting so to do, places in
any post office or authorized depository for mail
matter, any matter or thing whatever to be sent or
delivered by the Post Office Department, or takes
or receives therefrom, any such matter or thing, or
knowingly causes to be delivered by mail according
to the direction thereon, or at the place at which
it is directed to be delivered by the person to whom
1t is addressed, any such matter or thing, shall be
fined not more than $1,000 or imprisoned not more
than five years, or both.” 18 U. 8. C. (Supp. V)
§ 1341.

288037 O—54——6
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The National Stolen Property Act provides:

“$ 2314. Transportation of stolen goods, securi-
ties, monies, or articles used in counterfeiting.

“Whoever transports in interstate or foreign com-
merce any goods, wares, merchandise, securities or
money, of the value of $5,000 or more, knowing the
same to have been stolen, converted or taken by

fraud . . . .
“Shall be fined not more than $10,000 or impris-
oned not more than ten years, or both. . . .” 18

U. S. C. (Supp. V) §2314.

To constitute a violation of these provisions, it is not
necessary to show that petitioners actually mailed or
transported anything themselves; it is sufficient if they
caused it to be done. 18 U. S. C. (Supp. V) § 2 (b).

Petitioners do not deny that the proof offered estab-
lishes that they planned to defraud Mrs. Joyce. Collect-
ing the proceeds of the check was an essential part of
that scheme. For this purpose, Pereira delivered the
check drawn on a Los Angeles bank to the El Paso bank.
There was substantial evidence to show that the check
was mailed from Texas to California, in the ordinary
course of business.

The elements of the offense of mail fraud under 18
U. S. C. (Supp. V) §1341 are (1) a scheme to defraud,
and (2) the mailing of a letter, etc., for the purpose of
executing the scheme. It is not necessary that the
scheme contemplate the use of the mails as an essential
element. United States v. Young, 232 U. S. 155. Here,
the scheme to defraud is established, and the mailing of
the check by the bank, incident to an essential part of
the scheme, is established. There remains only the
question whether Pereira ‘“caused” the mailing. That
question is easily answered. Where one does an act with
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knowledge that the use of the mails will follow in the
ordinary course of business, or where such use can rea-
sonably be foreseen, even though not actually intended,
then he “causes” the mails to be used. United States v.
Kenofskey, 243 U. S. 440. The conclusion that Pereira’s
conviction under this count was proper follows naturally
from these factors.

As to the charge of causing stolen property to be trans-
ported in interstate commerce, the validity of Pereira’s
conviction is even more apparent. Sections 1341 and
2314 of Title 18 constitute two separate offenses, and a
defendant may be convicted of both even though the
charges arise from a single act or series of acts, so long as
each requires the proof of a fact not essential to the other.
Gavieres v. United States, 220 U. S. 338; Blockburger v.
United States, 284 U. S. 299. 18 U. S. C. (Supp. V)
§ 2314 requires (1) knowledge that certain property has
been stolen or obtained by fraud, and (2) transporting it,
or causing it to be transported, in interstate commerce.
It is obvious that the mail fraud offense requires different
proof. The transporting charge does not require proof
that any specific means of transporting were used, or that
the acts were done pursuant to a scheme to defraud, as
is required for the mail fraud charge. United States v.
Sheridan, 329 U. S. 379. When Pereira delivered the
check, drawn on an out-of-state bank, to the El Paso bank
for collection, he “caused” it to be transported in inter-
state commerce. It is common knowledge that such
checks must be sent to the drawee bank for collection,
and it follows that Pereira intended the El Paso bank to
send this check across state lines. United States v. Sheri-
dan, supra, at 391. The trial court charged the jury that
one who “aids, abets, counsels, commands, induces or
procures” the commission of an act is as responsible for
that act as if he had directly committed the act himself.
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See 18 U. S. C. (Supp. V) §2(a). Nye & Nissen v.
United States, 336 U. S. 613. The jury found Brading
guilty in the light of this instruction. The Court of Ap-
peals affirmed on the ground that the evidence supported
conviction under this charge.*

The evidence is clear and convineing that Brading was
a participant in the fraud from beginning to end. Brad-
ing made the initial contact with the victim. He per-
suaded her to part with $5,000, as a loan to Pereira for
investment in some nonexistent oil leases. He was pres-
ent and participated in conversations about buying the
hotel lease. He engaged a telephone-answering service
under the name of “E. J. Wilson,” the name of Pereira’s
purported broker. The evidence established that he sent
a telegram to Pereira authorizing an extension of the sup-
posed option to purchase the hotel, signing it “E. J. Wil-
son.” He supplied the false excuse for Pereira’s depar-
ture from the victim, and went with Pereira to collect
the proceeds of the check. He and Pereira fled together
with the money.

The “aiding and abetting” instruction entitled the jury
to draw inferences supplying any lack of evidence directly
connecting the petitioner Brading with the specific acts
charged in the indictment from the abundant circum-
stantial evidence offered. The jury was properly charged
on this theory. There is ample evidence of the petition-
ers’ collaboration and close cooperation in the fraud from

*The Government argues that Brading’s conviction on the sub-
stantive offenses can be affirmed on the basis of Pinkerton v. United
States, 328 U. 8. 640, since the record demonstrates that he con-
spired to defraud Mrs. Joyce and the acts charged in the substan-
tive offenses were acts in furtherance of that design. The Pinkerton
case, however, is inapplicable here since the jury was not instructed
in terms of that theory. Nye & Nissen v. United States, 336 U. S.
613.
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which the jury could conclude that Brading aided,
abetted, or counseled Pereira in the commission of the
specific acts charged. See Nye & Nissen v. United States,
supra, at 619. The Court of Appeals has passed on the
sufficiency of the evidence to sustain Brading’s convic-
tion on this theory. We see no reason to upset the find-
ings of the courts below.

The petitioners allege that their conviction on both
the substantive counts and a conspiracy to commit the
crimes charged in the substantive counts constitutes
double jeopardy. It is settled law in this country that
the commission of a substantive offense and a conspiracy
to commit it are separate and distinet crimes, and a plea
of double jeopardy is no defense to a conviction for both.
See Pinkerton v. United States, 328 U. S. 640, 643-644,
and cases cited therein. Only if the substantive offense
and the conspiracy are identical does a conviction for
both constitute double jeopardy. Cf. Gavieres v. United
States, 220 U. S. 338. The substantive offenses with
which petitioners were charged do not require more
than one person for their commission; either could be
accomplished by a single individual. The essence of the
conspiracy charge is an agreement to use the mails to
defraud and/or to transport in interstate commerce prop-
erty known to have been obtained by fraud. Pereira’s
conviction on the substantive counts does not depend on
any agreement, he being the principal actor. Similarly,
Brading’s conviction does not turn on the agreement.
Aiding, abetting, and counseling are not terms which pre-
suppose the existence of an agreement. Those terms
have a broader application, making the defendant a prin-
cipal when he consciously shares in a criminal act, re-
gardless of the existence of a conspiracy. Nye & Nissen
v. United States, supra, at 620. Thus, the charge of con-
spiracy requires proof not essential to the convictions on
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the substantive offenses—proof of an agreement to com-
mit an offense against the United States—and it cannot
be said that the substantive offenses and the conspiracy
are identical, any more than that the two substantive
offenses are identical.

Petitioners further contend that there was no evidence
that they agreed to use the mails in furtherance of the
scheme to defraud Mrs. Joyce or that they agreed to trans-
port stolen property in interstate commerce. It is not
necessary that an agreement to use the mails or transport
stolen property exist from the inception of the scheme to
defraud. If there was such an agreement at any time,
it is sufficient. The existence of a conspiracy to defraud
Mrs. Joyce is not denied. Pereira obtained a check from
the vietim for the purchase of an automobile. That check
was drawn on a Los Angeles bank by Mrs. Joyce’s brokers.
When the subject of purchasing the hotel was broached,
Mrs. Joyce told Pereira that she would have to have her
California broker sell some stocks to obtain the funds for
the purchase. When there was a delay in contacting the
broker, Brading, as “E. J. Wilson,” sent a telegram extend-
ing the spurious option for the purchase of the hotel.
There is no doubt about Pereira’s knowledge that a check
on an out-of-state bank would be involved. From what
we have said with regard to the substantive offenses, it
is also clear that an intent to collect on the check would
include an intent to use the mails or to transport the
check in interstate commerce. It was certainly not im-
proper to allow the jury to determine from the circum-
stances whether Brading shared Pereira’s knowledge and
agreed with him as to the use of the only appropriate
means of collecting the money. It would be unreason-
able to suppose that Brading would be so closely associ-
ated with Pereira in the scheme to defraud without know-
ing the details related to the realization of their common
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goal. There is no reason for this Court to upset the jury’s
finding of conspiracy.
For the foregoing reasons, the judgment below is

Affirmed.

Mzs. Justice REED took no part in the consideration or
decision of this case.

Mg. Justice MiNTON, with whom MRg. JusticE Brack
and MR. JusTicE DoUGLAS join, concurring in part and
dissenting in part.

That a monumental fraud was perpetrated by the pe-
titioners on Mrs. Joyce in the true fashion of a confidence
game cannot be disputed. Such fraud could be pun-
ished by the States. For the United States to take cog-
nizance of the offenses, the mails had to be used to carry
out the fraud or the check fraudulently obtained must
have been carried across state lines. That is what the
Government charged. Count one charged that they
caused a letter to be mailed from El Paso, Texas, to Los
Angeles, California, on June 15, 1951. Count ten
charged that on or about the same date they caused the
check, in the amount of $35,286.78, to be transported in
interstate commerce from El Paso to Los Angeles, know-
ing it was obtained by fraud. Count 11 charged a con-
spiracy to commit the substantive offenses.

I would affirm the convictions except as to Brading
on the substantive counts. To convict on the substantive
counts, the petitioners must have actually used the mails
to transport the check from El Paso to Los Angeles. The
use may be proved by direct or circumstantial evidence,
but it must be proved. Brading must have used, or must
have known or from the facts and circumstances be rea-
sonably expected to have known, that Pereira actually
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would use the mails. United States v. Peoni, 100 F. 2d
401, 402. To be guilty of the conspiracy, Brading had
only to reasonably anticipate that Pereira might use the
mails, and if he did subsequently use them, then Brading
is bound.

The elements of the offense under the Mail Fraud
statute are (1) a scheme to defraud which (2) reason-
ably contemplates the use of the mails, and (3) use of
the mails in furtherance of the plan. The National
Stolen Property Act is violated if (1) one transports se-
curities or money of the value of $5,000 or more in inter-
state commerce and (2) does so knowing they have been
taken by fraud.

Concededly, Brading did not participate directly in the
use of the mails to transport the thirty-five thousand
dollar check from El Paso to Los Angeles. He can be
convicted, if at all, only as an aider and abettor. Nye &
Nissen v. United States, 336 U. S. 613, 618. There is
no evidence to establish that he could reasonably have
expected that the mails would be used in carrying out the
scheme.

Three financial transactions are mentioned by the
Court in its opinion. First, the $5,000 transaction. That
all took place in Roswell, New Mexico, where Mrs. Joyce
cashed a check on a Roswell bank and gave the proceeds
to Pereira. No federal offense there. The Cadillac
transaction was liquidated by a check received from Los
Angeles by Mrs. Joyce and turned over to Pereira, who
cashed it in Kansas City, Missouri. Brading was not
shown to have known where this money came from, and,
more important, it was not proved that that check was
mailed, as was done in the case of the third check, for
$35,286.78.

Mrs. Joyce arranged for this check, the only trans-
action upon which the convictions are based, by selling
securities in Los Angeles. She received the check and
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turned it over to Pereira in Roswell, New Mexico, from
whence he took it to El Paso, and there, on June 15,
1951, after securing Mrs. Joyce’s endorsement, caused it
to be sent through the mails for collection. The evi-
dence does not show where Brading was at the time these
events occurred. He next appeared at Mrs. Joyce’s home
in Roswell after the completion of the acts constituting
the federal crimes, and on June 19, 1951, left with Pereira,
ostensibly to see about some oil leases in Texas. The
same day Pereira collected the money at the El Paso
bank. There is no direct evidence that Brading actu-
ally knew or had reason to believe that a check would
be received or that the check would be drawn on an out-
of-town bank, necessitating its being placed in the mails
for collection.

Lacking such proof, an important element of each crime
charged, namely, that Brading had reason to foresee the
use of the mails or interstate commerce, has not been
established. It is true that the use of the mails need not
have been originally intended as a part of the plan, but its
use must have been a natural, reasonably foreseeable
means of executing the plan. Brading might well have
assumed that cash would be given to Pereira, or, if a
check, one drawn on a local bank.

It may well be reasonable to infer that one receiving a
check drawn on an out-of-town bank would know that
it would be mailed in the process of collection, but to
that inference must be added the inference that Brading
had reason to know that a check would be received and
also that the check would be on an out-of-town bank.
This is piling inference upon inference, in the absence of
direct proof. In short, this is simply guessing Brading
into the federal penitentiary. It may be good guessing,
but it is not proof.

Brading is clearly an aider and abettor of the scheme
to defraud, which a State may punish, but is he an aider
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and abettor of the federal offenses of using the mails to
defraud and causing the fraudulent check to be carried
across state lines? I think not, unless we are willing
to say that aiding and abetting the scheme to defraud is
aiding and abetting any means used for the consummation
of the fraud. Brading must aid and abet the federal
crimes, not just the fraudulent scheme. There is not a
scintilla of evidence that Brading aided and abetted any-
thing more than the scheme to get the money from Mrs.
Joyce.

In Bollenbach v. United States, 326 U. S. 607, the de-
fendant was charged with transporting securities in inter-
state commerce knowing them to have been stolen, and
with conspiracy to commit the offense. He was convicted
of conspiracy. The court had instructed the jury that
possession of the securities by the defendant in New York
soon after their theft in Minnesota was sufficient to war-
rant the jury in finding that the defendant knew the
securities had been stolen, and this would support the
further “presumption” that the defendant was the thief
and transported the securities in interstate cominerce.
This Court set the conviction aside. The latter inference
was said to be untenable.

In this case, I think it untenable to infer that Brading
had reason to know that Pereira would get a foreign check
that must be sent through the mails and in its handling
must be carried across state lines, thereby making out the
federal crimes. It is untenable because it is unreason-
able to infer one or more facts from the inference of
another fact. Looney v. Metropolitan R. Co., 200 U. S.
480, 488; United States v. Ross, 92 U. S. 281.




RADIO OFFICERS v. LABOR BOARD. 174

Syllabus.

RADIO OFFICERS’ UNION OF THE COMMERCIAL
TELEGRAPHERS UNION, AFL, v. NATIONAL
LABOR RELATIONS BOARD.

NO. 5. CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE SECOND CIRCUIT.*

Argued January 8, 1953 —Reargued November 9, 1953.—Decided
February 1, 1954.

1. A complaint filed with the National Labor Relations Board at
the instance of a union truck driver charged his union with vio-
lating §§ 8 (b)(1)(A) and 8 (b)(2) of the National Labor Rela-
tions Act, aus amended, by causing his employer to discriminate
against him, because of his delinquency in paying union dues, by
reducing his seniority standing and causing him to lose truck-
driving assignments which he otherwise would have received. The
Board found, inter alia, that the union’s exclusive collective-bar-
gaining agreement with the employer required establishment of a
seniority system and gave the union authority to settle disputes
over the seniority status of any employee; that its union-security
provisions were not effective, due to lack of the authorization then
required by § 8 (a) (3); that the union’s reduction of the employee’s
seniority restrained and coerced him in the exercise of his right
to refrain from assisting the union, in violation of § 8 (b) (1)(A);
and that it had caused the employer to discriminate against the
employee, thus tending to encourage membership in the union,
in violation of § 8 (b)(2). The Board ordered the union to cease
and desist from such violations, to reimburse the employee for
loss of pay resulting from such discrimination, to request his
employer to restore him to his former status, and to post appropri-
ate notices. Held: The Board’s order is sustained. Pp. 24-28,
39-42, 55.

*Together with No. 6, National Labor Relations Board v. Inter-
national Brotherhood of Teamsters, Chauffeurs, Warehousemen &
Helpers of America et al., on certiorari to the United States Court
of Appeals for the Eighth Circuit, argued January 8-9, 1953, re-
argued November 9-10, 1953; and No. 7, Gaynor News Co., Inc. v.
National Labor Relations Board, on certiorari to the United States
Court of Appeals for the Second Circuit, argued April 27, 1953,
reargued November 10, 1953.




18 OCTOBER TERM, 1953.
Syllabus. 347 U.S.

2. A complaint filed with the Board at the instance of a radio officer
charged his union with violating the same sections by causing a
steamship company diseriminatorily to refuse to employ him. The
Board found that the union had a contract with the company
requiring it to employ unior members in good standing, when
available; that it did not provide for a hiring hall giving the union
complete control over the selection of radio officers; that the com-
pany offered the radio officer a job and he was willing to accept
it; that the company was prevented from employing him by the
wrongful refusal of a union officer to certify his good standing,
because of his alleged violation of union rules; that this restrained
and coerced him in his statutory right to refrain from observance
of union rules, in violation of § 8 (b)(1)(A); that it caused the
company to discriminate against him by denying him employment;
and that the normal effect of such discrimination was to encourage
membership in the union, in violation of § 8 (b)(2). The Board
ordered the union to withdraw objection to his employment, to
reimburse him for loss of pay and to take other corrective actions.
Held: The Board’s order is sustained. Pp. 28-33, 39-42, 55.

3. A complaint filed with the Board charged an employer with dis-
crimination against nonunion employees in violation of § 8 (a) (1),
(2) and (3), by granting retroactive pay increases and vacation
payments to union employees and refusing such benefits to other
employees solely because they were not union members. The
Board found that this had been done; that the union was the
exclusive bargaining agent of all employees in the employer’s deliv-
ery department; that the union-security clause in the union’s con-
tract with the employer was invalid; that nothing in the contract
with the union prohibited equal payment to nonunion employees;
and that the natural and probable effect of the discrimination was
to encourage membership in the union. The Board issued an order
requiring the employer to cease and desist from such practices, to
reimburse the nonunion employees for the losses sustained by
reason of the discrimination against them, and to post appropriate
notices. Held: The Board’s order is sustained. Pp. 34-38,
46-48, 55.

4. The policy of the Act is to insulate employees’ jobs from their
organizational rights. P. 40.

5. Sections 8 (a) (3) and 8 (b) (2) were designed to allow employees
to exercise freely their right to join or to abstain from joining
unions, the only limitation being in the proviso to § 8 (a) (3) which
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authorizes employers to enter into certain union-security contracts.
P. 40.

6. Congress intended to prevent utilization of union-security agree-
ments for any purpose other than to compel payment of union
dues and fees. Pp.40-41.

7. Under the Act, an employer may discharge an employee for
nonmembership in a union if the employer has entered into a valid
union-security contract and if the other requirements of the proviso
are met; but no other discrimination aimed at encouraging em-
ployees to join, retain membership in, or stay in good standing in, a
union is condoned. Pp. 41-42.

8. Although it is essential to a violation of § 8 (a)(3) that the em-
ployer’s motive in discriminating against the employee be to en-
courage or discourage membership in a labor organization, specific
evidence of intent to encourage or discourage is not an indispensable
element of the proof. Pp.42-48.

(a) The recognition that specific proof of intent is unnecessary
where the conduct of the employer inherently encourages or dis-
courages union membership is but an application of the common-
law rule that a man is held to intend the foreseeable consequences
of his conduct. Pp. 44-46.

(b) Discrimination by an employer solely on the basis of union
membership status so foreseeably causes employee response as to
obviate need for any other proof of intent. Pp. 45-46.

(¢) Encouragement of union membership is a natural and fore-
seeable consequence of any employer discrimination at the request
of a union. P. 52.

9. To establish a violation of § 8 (a)(3) it is not essential that there
be evidence of actual encouragement of union membership; a
tendency to encourage is sufficient, and such tendency is sufficiently
established if its existence may reasonably be inferred from the
nature of the discrimination. Pp. 48-52.

(a) Insofar as the power of the Board to draw reasonable
inferences is concerned, the 1947 amendments of the Act did not
alter the prior law. Pp. 49-51.

(b) Where an employer discriminated against an employee upon
the instigation of a union, and the purpose of the union in causing
such discrimination was clearly to encourage members to perform
obligations or supposed obligations of membership, it was reason-

able for the Board to infer encouragement of union membership.
P. 52,
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(¢) The Act does not require, for the purposes of violations of
§ 8 (a) (3), that the employees discriminated against be the ones
encouraged; nor that the change in the employees’ “quantum of
desire” to join a union have immediate manifestations. P.51.

10. It was within the authority of the Board to proceed against
a union for a violation of § 8 (b) (2) and to order the union to pay
back-pay to an employee, without joining the employer, finding
him guilty of a violation of § 8 (a)(3), or requiring reinstatement
by the employer. Pp. 52-55.

11. The 6-month period of limitations preseribed in § 10 (b) of the Act
did not bar the amendment of an individual employee’s charge of
discrimination so as to charge that the discriminatory treatment
extended to all nonunion employees, since the employer had ade-
quate notice and was not prejudiced by the amendment. P. 34,
n. 30.

12. A question which was not presented in the petition for certiorari
is not properly before the Court. P. 37, n. 35.

196 F. 2d 960, affirmed.

196 F. 2d 1, reversed.

197 F. 2d 719, affirmed.

No. 5. On a petition for enforcement of an order of
the National Labor Relations Board, 93 N. L. R. B. 1523,
the Court of Appeals granted enforcement. 196 F. 2d
960. This Court granted certiorari. 344 U. S. 852.
Affirmed, p. 55.

No. 6. On a petition for enforcement of an order of
the National Labor Relations Board, 94 N. L. R. B. 1494,
the Court of Appeals denied enforcement. 196 F. 2d 1.
This Court granted certiorari. 344 U. S.853. Reversed,
p. 55.

No. 7. On a petition for enforcement of an order of
the National Labor Relations Board, 93 N. L. R. B. 299,
the Court of Appeals granted enforcement. 197 F. 2d
719. This Court granted certiorari. 345 U. S. 902.
Affirmed, p. 55.

Abner H. Silverman argued the cause for petitioner in
No. 5 on the original argument, and Emanuel Butter on
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the reargument. With them on the briefs was Herbert
S. Thatcher.

Bernard Dunau argued the cause for the National
Labor Relations Board. With him on the briefs on the
original argument were Walter J. Cummangs, Jr., then
Solicitor General, George J. Bott, David P. Findling,
Mozart G. Ratner, Elizabeth W. Weston and Louis
Schwartz in Nos. 5 and 6, and Acting Solicitor General
Stern, Mr. Bott, Mr. Findling, Dominick L. Manoli and
Frederick U. Reel in No. 7. With him on the briefs on
the reargument were Acting Solicitor General Stern, Mr.
Bott, Mr. Findling and Mr. Manoli.

Julius Kass argued the cause and filed the briefs for
petitioner in No. 7.

John J. Manning argued the cause for respondents in
No. 6. With him on the brief was Clif Langsdale.

Stephen C. Vladeck filed a brief for the Newspaper and
Mail Deliverers’ Union of New York and Vicinity, as
amicus curiae.

M-g. Justice REED delivered the opinion of the Court.

The necessity for resolution of conflicting interpreta-
tions by Courts of Appeals of § 8 (a)(3) of the National
Labor Relations Aect, as amended, 61 Stat. 136, 65 Stat.
601, 29 U. S. C. (Supp. V) § 158 (a)(3), impelled us to
grant certiorari in these three cases. That section pro-
vides that “it shall be an unfair labor practice for an
employer . . . by discrimination in regard to hire or
tenure of employment or any term or condition of em-
ployment to encourage or discourage membership in any
labor organization: . . . .”* The Court of Appeals for

1 “Skc. 8. (a) It shall be an unfair labor practice for an employer—

“(3) by discrimination in regard to hire or tenure of employment
or any term or condition of employment to encourage or discourage
membership in any labor organization: Provided, That nothing in
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the Eighth Circuit in No. 6 (hereinafter referred to as
Teamsters),> following a decision of the Third Cir-

this Act, or in any other statute of the United States, shall preclude
an employer from making an agreement with a labor organization
(not established, maintained, or assisted by any action defined in
section 8 (a) of this Act as an unfair labor practice) to require as
a condition of employment membership therein on or after the
thirtieth day following the beginning of such employment or the
effective date of such agreement, whichever is the later, (i) if such
labor organization is the representative of the employees as provided
in section 9 (a), in the appropriate collective-bargaining unit covered
by such agreement when made [; and (ii) if, following the most
recent election held as provided in section 9 (e) the Board shall
have certified that at least a majority of the employees eligible
to vote in such election have voted to authorize such labor organiza-
tion to make such an agreement:] and has at the time the agreement
was made or within the preceding twelve months received from the
Board a notice of compliance with sections 9 (f), (g), (h), and (i)
unless following an election held as provided in section 9 (e) within
one year preceding the effective date of such agreement, the Board
shall have certified that at least a majority of the employees eligible
to vote in such election have voted to rescind the authority of such
labor organization to make such an agreement: Provided further,
That no employer shall justify any discrimination against an employee
for nonmembership in a labor organization (A) if he has reasonable
grounds for believing that such membership was not available to the
employee on the same terms and conditions generally applicable to
other members, or (B) if he has reasonable grounds for believing that
membership was denied or terminated for reasons other than the
failure of the employee to tender the periodic dues and the initia-
tion fees uniformly required as a condition of acquiring or retaining
membership; . . ..”

Section 8 (a)(3) was enacted as part of the Taft-Hartley Act, 61
Stat. 136, in 1947, and amended in 1951, 65 Stat. 601. Provisions
added by the 1951 amendment are in italics; provisions eliminated in
1951 are in brackets. This section derived from § 8 (3) of the 1935
Wagner Act, 49 Stat. 452, 29 U. 8. C. § 158 (3), with the proviso
amended. See note 42, infra.

2 Labor Board v. International Brotherhood of Teamsters, 196 F.
2d 1, certiorari granted, 344 U. S. 853. See also Labor Board v.
Del E. Webb Construction Co., 196 F. 2d 702.
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cuit,” held that express proof that employer diserimination
had the effect of encouraging or discouraging employees in
their attitude toward union membership is an essential
element to establish violation of this section. That hold-
ing conflicts with the holdings of the Second Cireuit in
No. 5 (hereinafter referred to as Radio Officers)* and
No. 7 (hereinafter referred to as Gaynor),’ with which
decisions of the First® and Ninth Circuits” accord, that
such employee encouragement or discouragement may
be inferred from the nature of the discrimination. (See
Part I11, p. 48, infra.) In reaching its decision in Gaynor,
the Second Circuit also rejected the contention, which
contention is supported by many decisions of the Courts
of Appeals,® that there can be no violation of § 8 (a)(3)
unless it is shown by specific evidence that the employer
intended his discriminatory action to encourage or dis-
courage union membership. The Second Circuit deter-
mined that the employer intended the natural result of
his discriminatory action. (See Part II, p. 42, infra.)
Moreover, Radio Officers and Teamsters present conflict-
ing views by Courts of Appeals as to the scope of the
phrase “membership in any labor organization” in
§8 (a)(3). The Eighth Circuit restricts this phrase to
“adhesion to membership,” . e., joining or remaining on

3 Labor Board v. Reliable Newspaper Delivery, Inc., 187 F. 2d 547.
See also Western Cartridge Co. v. Labor Board, 139 F. 2d 855.

4+ Radio Officers’ Union v. Labor Board, 196 F. 2d 960, certiorari
granted, 344 U. S. 852.

5 Labor Board v. Gaynor News Co., Inc., 197 F. 2d 719, certi-
orari granted, 345 U. S. 902. But cf. Labor Board v. Air Associates,
Inc., 121 F. 2d 586.

¢ Labor Board v. Whitin Machine Works, 204 F. 2d 883.

7 Labor Board v. Walt Disney Productions, 146 F. 2d 44.

8 See, e. g., Labor Board v. Reliable Newspaper Delivery, Inc., 187
F. 2d 547; Wells, Inc. v. Labor Board, 162 ¥. 2d 457; Labor Board v.
Reynolds International P. Co., 162 F. 2d 680; Labor Board v. Draper
Corp., 145 F. 2d 199; Labor Board v. Air Associates, Inc., 121 F. 2d
586.

288037 O—54——7
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a union’s membership roster; the Second Circuit, on the
other hand, interprets it to include obligations of mem-
bership, 7. e., being a good union member.” (See Part I,
p. 39, infra.) Radio Officers also raises subsidiary ques-
tions regarding the interrelationship of § 8 (a)(3) with
§ 8 (b) (2) of the Act which makes it an unfair labor prac-
tice for a labor organization or its agents “to cause or
attempt to cause an employer to discriminate against an
employee in violation of subsection [8] (a)(3) ... .7
(See Part IV, p. 52, infra.) These cases were argued last
term, and, upon our order," reargued this term. They
reached us in the following manner.*

Teamsters. Upon the basis of a charge filed by Frank
Boston, a truck driver employed by Byers Transporta-
tion Company and a member of Local Union No. 41,
International Brotherhood of Teamsters, A. F. L., the
General Counsel of the National Labor Relations Board
issued a complaint against the union alleging violation

9 See also Union Starch & Refining Co. v. Labor Board, 186 F. 2d
1008; Colonie Fibre Co. v. Labor Board, 163 F. 2d 65; Labor Board v.
Walt Disney Productions, 146 F. 2d 44; Sperry Gyroscope Co.,
Inc. v. Labor Board, 129 F. 2d 922; Firestone Tire & Rubber Co., 93
N. L. R. B. 981.

1029 U. S. C. (Supp. V) § 158 (b)(2):

“(b) It shall be an unfair labor practice for a labor organization or
its agents—

“(2) to cause or attempt to cause an employer to discriminate
against an employee in violation of subsection (a)(3) of this section
or to discriminate against an employee with respect to whom mem-
bership in such organization has been denied or terminated on some
ground other than his failure to tender the periodic dues and the
initiation fees uniformly required as a condition of acquiring or
retaining membership; . . . .”

1345 U. S. 962.

12 Requisite engagement in commerce for purposes of the National
Labor Relations Act is admitted in all three cases.
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of §§8 (b)(1)(A)* and 8 (b)(2) of the National Labor
Relations Act by causing the company to discriminate
against Boston by reducing his seniority standing because
of Boston’s delinquency in paying his union dues. A
hearing was had before a trial examiner, whose inter-
mediate report was largely adopted by the Board '* with
one member dissenting.

The Board found that the union, as exclusive bargain-
ing representative of the teamsters in the company’s
employ, had in 1949 negotiated a collective-bargaining
agreement with the company which governed working
conditions on all over-the-road operations of the com-
pany.’® This agreement established a seniority system
under which the union was to furnish periodically to
the company a seniority list and provided that “any con-
troversy over the seniority standing of any employee on
this list shall be referred to the Union for settlement.”
Union security provisions of the agreement were not
effective due to lack of the authorization then required
by §8 (a)(3) of the Act.”® The seniority list therefore
included both union members and nonmembers. Each

1329 U, 8. C. (Supp. V) §158 (b) (1) (A). This section makes it
an unfair labor practice for a union “to restrain or coerce (A) em-
ployees in the exercise of the rights guaranteed in section 157 of this
title.” Section 157 provides: “Employees shall have the right to self-
organization, to form, join, or assist labor organizations, to bargain
collectively through representatives of their own choosing, and to
engage in other concerted activities for the purpose of collective bar-
gaining or other mutual aid or protection, and shall also have the
right to refrain from any or all of such activities except to the extent
that such right may be affected by an agreement requiring member-
ship in a labor organization as a condition of employment as author-
ized in section 158 (a)(3).”

1494 N. L. R. B. 1494.

15 This agreement, known as the “Central States Area Over-the-
Road Agreement,” has been executed with employers by more than
300 locals of the Teamsters Union in 12 different states.

16 See the bracketed language in note 1, supra.
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new employee of the company, after a thirty-day trial
period, was placed at the bottom of this list, and such
employee would gradually advance in position as senior
members were either removed from the list or reduced
in their position on it. Position upon the seniority list
governed the order of truck-driving assignments, the
quality of such assignments, and the order of layoff.

The bylaws of Teamsters Local Union No. 41 provided
that “any member, under contract, one month in arrears
for dues shall forfeit all seniority rights. . . .”'" A mem-
ber’s dues were payable on the first day of each month,
and he was deemed “in arrears” for any month’s dues on
the second day of the following month. Boston did not
pay his dues for June 1950 until July 5, 1950. When
the union transmitted a new seniority list to the com-
pany on the following July 15, Boston, who had previ-
ously been eighteenth on the list, was reduced to fifty-
fourth, the bottom position on the list. As a result of
such reduction Boston was denied driving assignments
he would otherwise have obtained and for which he would
have received compensation.

Upon these facts a majority of the Board found that
the union had violated §§8 (b)(1)(A) and 8 (b)(2) of
the Act. As to the former, the Board held that the
union’s reduction of Boston’s seniority restrained and
coerced him in the exercise of his right to refrain from
assisting a labor organization guaranteed by § 7.'* The
Board held that, “absent a valid contractual union-se-
curity provision, Boston had the absolute protected right
under the Act to determine how he would handle his
union affairs without risking any impairment of his em-

17 “SEc. 45. Any member, under contract, one month in arrears
for dues shall forfeit all seniority rights.

“(a) Clarification of the above paragraph: On the second day of the
second month a member becomes in arrears with his dues.”

18 See note 13, supra.
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ployment rights and that the Union had no right at any
time whether Boston was a member or not a member
to make his employment status to any degree conditional
upon the payment of dues . . . .” As to the latter, the
Board concluded that the union had caused the company
to discriminate against Boston and adopted the Trial
Examiner’s finding that “the normal effect of the dis-
crimination against Boston was to encourage nonmem-
bers to join the Union, as well as members to retain their
good standing in the Union, a potent organization whose
assistance is to be sought and whose opposition is to be
avoided. The Employer’s conduct tended to encourage
membership in the Union.[*] Its discrimination against
Boston had the further effect of enforcing rules pre-
seribed by the Union, thereby strengthening the Union
in its control over its members and its dealings with their
employers and was thus calculated to encourage all mem-
bers to retain their membership and good standing either
through fear of the consequences of losing membership
or seniority privileges or through hope of advantage in
staying in. . . .”

The Board entered an order requiring the union to
cease and desist from the unfair labor practices found
and from related conduct; to notify Boston and the com-
pany that the union withdraws its request for the reduc-
tion of Boston’s seniority and that it requests the com-
pany to offer to restore Boston to his former status; to
make Boston whole for any losses of pay resulting from
the discrimination; and to post appropriate notices of
compliance.

19 (Trial Examiner’s Footnote.) “If, as Respondent appears to
suggest, its conduct discouraged membership in a labor organization,
it could be argued that from the plain meaning of Section 8 (a)(3),
a union would equally violate the Act by causing an employer to
diseriminate against an employee in order to rid itself of slow-paying
or otherwise recalcitrant members.”
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The Court of Appeals for the Eighth Circuit denied
the Board’s petition to enforce its order.*® The court
held that “the evidence here abundantly supports the
finding of the Board that the respondent caused or at-
tempted to cause the employer to discriminate against
Boston in regard to ‘tenure . . . or condition of employ-
ment,’ ” but “discrimination alone is not sufficient” and
“we can find no substantial evidence to support the
conclusion that the discrimination . . . did or would
encourage or discourage membership in any labor or-
ganization.” This conclusion was reached because “the
testimony of Boston . .. shows clearly that this act
neither encouraged nor discouraged his adhesion to mem-
bership in the respondent union” ** and because, assuming
the effect of the discrimination on other employees was
relevant, the court found no evidence to support a
conclusion that such employees were so encouraged
or discouraged. We granted the Board’s petition for
certiorari.?

Radio Officers. Upon the basis of a charge filed by
William Christian Fowler, a member of The Radio
Officers’ Union of the Commercial Telegraphers Union,
A.F. L., the General Counsel of the National Labor Re-
lations Board issued a complaint against the union alleg-
ing violation of §§ 8 (b)(1)(A) and 8 (b)(2) of the Act
by causing the A. H. Bull Steamship Company to dis-
criminatorily refuse on two occasions to employ Fowler.
No complaint was issued against the company because

20196 F. 2d 1.

# In this connection, the court pointed out that Boston was a mem-
ber of the union prior to the discrimination and retained his status
as a member thereafter, and that Boston had testified that the dis-
crimination neither encouraged nor discouraged him to remain in the
union.

22344 U. 8. 853.
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Fowler filed no charge against it. Following the usual
proceedings under the Act, a hearing was had before a
trial examiner, whose findings, conclusions, and recom-
mendations with certain additions were adopted by the
Board.”

The Board found that at the time the transactions
giving rise to this case occurred the union had a collective-
bargaining contract with a number of steamship concerns
including the Bull Steamship Company covering the em-
ployment of radio officers on ships of the contracting
companies. Pertinent provisions in this contract are:

“Section 1. The Company agrees when vacancies
oceur necessitating the employment of Radio Officers,
to select such Radio Officers who are members of
the Union in good standing, when available, on
vessels covered by this Agreement, provided such
members are in the opinion of the Company qualified
to fill such vacancies.”

“Section 6. The Company shall have the right of
free selection of all its Radio Officers and when mem-
bers of the Union are transferred, promoted, or hired
the Company agrees to take appropriate measures
to assure that such members are in good standing,
and the Union agrees to grant all members of the
Union in good standing the necessary ‘clearance’ for
the position to which the Radio Officer has been
assigned. If a member is not in good standing, the
Union will so notify the Company in writing.”

The union’s contention that this contract provided for a
hiring hall under which complete control over selection
of radio officers to be hired by any company was given
to the union was rejected by the Trial Examiner and by
a majority of the Board. Such an agreement would have

293 N. L. R. B. 1523.
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legalized the actions of the union in this case.* But the
Board concluded, primarily from the last sentence of § 6
of the contract, that the contract “was clear on its face
and did not provide for any hiring hall arrangement”
and that it therefore was not improper for the Trial
Examiner to exclude evidence that general, although not
universal, practice had been for radio officers to be
assigned to employers by the union.

The Board also found that: On February 24, 1948, the
company telegraphed an offer of a job as radio officer on
the company’s ship S. S. Frances to Fowler, who had
often previously been employed by the company; Fowler
had notified the company that he would accept the job;
the company then informed Kozel, the radio officer on
the previous voyage of the ship, that he was being re-
placed by “a man with senior service in the company’’;
Fowler reported to the Frances without seeking clearance
from the union and Kozel reported such action to the
union ; the union secretary wired Fowler that he had been
suspended from membership for “bumping” another
member and taking a job without clearance and notified
the company that Fowler was not in good standing in
the union; the union secretary had no authority to effect
such a suspension, the suspension was void and Fowler
was In good standing in the union at all times material
in this case; *® express requests to the union for clearance

2t Such an agreement was permissible under § 8 (3) of the National
Labor Relations Act, 49 Stat. 449, 29 U. S. C. § 158 (3). The agree-
ment in this case was signed on January 11, 1947, and was extended
for a period of one year on August 16, 1947. Under § 102 of the 1947
amendments to the National Labor Relations Act, 61 Stat. 152, acts
performed under such agreement which would not have been unfair
labor practices under § 8 (3) were not unfair practices under the
amended Act.

25 The Board found that the union secretary’s “hasty attempt to
suspend” Fowler was “in disregard of Fowler’s rights under the union
bylaws and constitution. .. . in no event could Howe’s authority
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of Fowler for employment on the Frances by the com-
pany and by Fowler were subsequently refused, the union
secretary stating that he would never again clear Fowler
for a position with that company although Fowler would
be cleared for jobs with other employers; unable to ob-
tain clearance for Fowler, the company gave the job
to another man supplied by the union, and Fowler re-
turned to his home in Florida; on April 22, 1948, Fowler
returned to New York and again advised the company
that he was available for work before reporting to the
union; the union secretary told Fowler he was being made
“a company stiff”’ and adhered to his position that he
would not clear Fowler for work with that company ;
clearance sought by the company for Fowler for a job on
the S. S. Fvelyn was subsequently refused, and another
man was dispatched to the job by the union.

Upon these facts a majority of the Board found that
the union had wviolated §§8 (b)(1)(A) and 8 (b)(2).
The Board rejected the union’s defense that the union
security provision of the contract, preferential hiring for
members in good standing, immunized the union’s action.
They found that Fowler was in good standing at all times
notwithstanding his suspension by the union secretary,
and that conformity with the union’s hiring-hall rules
and procedures was not also required by the contract.
Thus the Board concluded that the union, by refusing
to clear Fowler in both February and April, restrained
and coerced Fowler in his statutory right to refrain from
observance of the union’s rules, and caused the company
to discriminate against Fowler by denying him employ-

exceed that of the general chairman, who in all instances was required
by specific provisions of the bylaws to advise Fowler of his offense
and to afford him an opportunity to conform with union rules before
suspending him. It is clear that Fowler was not given such oppor-
tunity; his purported suspension was therefore ineffectual. . . .”
The power of the Board to make this finding is not challenged here.
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ment. The Board adopted the Trial Examiner’s finding
that “the normal effect of the discrimination against
Fowler was to enforce not only his obedience as a mem-
ber, of such rules as the Respondent might prescribe, but
also the obedience of all his fellow members. It thereby
strengthened the Respondent both in its control of its
members for their general, mutual advantage, and in its
dealings with their employers as their representative. It
thus encouraged non-members to join it as a strong or-
ganization whose favor and help was to be sought and
whose opposition was to be avoided. In its effect upon
nonmembers alone, it must therefore be regarded as
encouraging membership in the Respondent. Finally,
by its demonstration of the Respondent’s strength, the
discrimination in the present case also had the normal
effect of encouraging Fowler and other members to retain
their membership in the Respondent either through fear
of the consequences of dropping out of membership or
through hope of advantage in staying in.”

The Board entered an order requiring the union to
cease and desist from the unfair labor practices found
and from related conduct; to notify Fowler and the com-
pany that it withdraws objection to his employment and
requests the company to offer him employment as a radio
officer; to make Fowler whole for any losses of pay re-
sulting from the diserimination, and to post appropriate
notices of compliance.

The Court of Appeals for the Second Circuit affirmed
the Board’s findings and conclusions and granted the
Board’s petition for enforcement of its order.® The court
agreed that the provisions of the contract “plainly give
the company the right to select the man it desires to hire,
and require the union to grant ‘clearance’ if the man

26196 F. 2d 960.
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the company wants is a member in good standing,” that
“such procedure is not a ‘hiring hall’ arrangement,” *
and that Fowler was in good standing at the time of re-
fusal of clearance. It rejected the union’s contention
that its refusal to clear was merely a statement of views
concerning breach of its rules and as such was within the
protection of § 8 (¢).* We agree that, viewing the record
as a whole, each of these findings is supported by substan-
tial evidence. International Brotherhood of Electrical
Workers v. Labor Board, 341 U. S. 694 ; Universal Camera
Corp. v. Labor Board, 340 U. S. 474. As to §§8 (b)(2)
and 8 (a)(3), the court held that “refusal of clearance
caused the company to discriminate against Fowler in re-
gard to hire. Without the necessary clearance it could not
accept him as an employee. The result was to encourage
membership in the union. No threats or promises to
the company were necessary. . . . Whether the union’s
motive was, as it argues, to enforce the contract provi-
sions against discharging satisfactory radio officers such
as Kozel, is immaterial . . . . Such conduct displayed
to all non-members the union’s power and the strong
measure it was prepared to take to protect union mem-
bers. . . .” The court also held that “a finding that the
union has violated § 8 (b)(2) can be made without join-
ing the employer and finding a § 8 (a)(3) violation,”
and that 1t was proper to enter a back-pay order against
the union without ordering reinstatement by the em-
ployer. We granted the union’s petition for certiorari.”

27 Judge Clark dissented as to this interpretation of the contract.

28 Section 8 (¢) provides: “The expressing of any views, argument,
or opinion, or the dissemination thereof, whether in written, printed,
graphie, or visual form, shall not constitute or be evidence of an
unfair labor practice under any of the provisions of this subchapter,
if such expression contains no threat of reprisal or force or promise
of benefit.” 29 U.S.C. (Supp.V) § 158 (¢).

20344 U. S. 852.
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Gaynor. Upon the basis of charges filed by Sheldon
Loner, a nonunion employee of Gaynor News Company,
the General Counsel of the Board issued a complaint
against the company alleging inter alia violation of
§§8 (a)(1), (2) and (3) * of the Act by granting retro-
active wage increases and vacation payments to employees
who were members of the Newspaper and Mail Deliver-
ers’ Union of New York and Vicinity and refusing such
benefits to other employees because they were not union
members. The Board adopted the findings, conclusions
and recommendations of the Trial Examiner with certain
additions.”

The Board found that in 1946 the company, engaged
in the wholesale distribution and delivery of newspapers

30 Section 8 (a) (1) makes it an unfair labor practice for an em-
ployer “to interfere with, restrain, or coerce employees in the exercise
of the rights guaranteed in section 157 of this title” and § 8 (a)(2)
makes it an unfair practice for an employer “to dominate or interfere
with the formation or administration of any labor organization or
contribute financial or other support to it . . . .”

The original charge filed on February 3, 1949, alleged violation
only of §§8 (a)(1) and (3) by the above action relative to Loner
between July and October 1948. This charge was amended on June
13, 1950, to allege violation of §§ 8 (a) (1) and (2) by executing the
October 1948 contract with the illegal union security clause. The
complaint issued by the General Counsel on the same day contained
all of these allegations and alleged that the discriminatory treatment
extended to all nonunion employees. The company contends that
inclusion of such employees who did not file charges is prohibited by
the six-month statute of limitations period provided in § 10 (b) of
the Act. We agree with the Trial Examiner, the Board, and the
court below that this charge relates back to the charges timely filed
and thus the company was given adequate notice and was not prej-
udiced by the amendment. Labor Board v. Kobritz, 193 F. 2d 8, 14;
Labor Board v. Bradley Washfountain Co., 192 F. 2d 144, 149; Labor
Board v. Kingston Cake Co., 191 F. 2d 563, 567; cf. Consolidated
Edison Co.v. Labor Board, 305 U. S. 197, 225, 238.

3193 N. L. R. B. 299.
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and periodicals, entered into a collective-bargaining
agreement respecting delivery-department employees
with the union. This agreement provided for specified
wages and paid vacations, and also provided for a closed
shop, . e., restricting employment by the company to
members of the union. The agreement, however, per-
mitted the employment by the company of nonunion
employees pending such time as the union could supply
union employees. This provision was necessary because
the union was closed, ordinarily admitting to member-
ship only first-born legitimate sons of members. The
company at all pertinent times had nonunion as well as
union employees in its delivery department. This orig-
inal agreement was subsequently extended to 1948 and
a supplementary agreement was executed by the parties
in 1947 providing that in the event the parties negotiated
a new contract, the wage rates set therein would be retro-
active for three months. In October 1948 the company
and the union entered into such a new contract which in-
cluded an invalid union-security clause ** and provided for
increased wage and vacation benefits. In this agreement
the company expressly recognized the union as exclusive
bargaining agent of all employees in the delivery depart-
ment. In compliance with the 1947 supplementary
agreement, the company in November 1948 made lump-
sum payments to its union employees of the differential
between the old and new wage rates for the three months’
retroactive period. Further payments were subsequently
made to union members to compensate for differences in
vacation benefits under the two contracts even though
the supplementary agreement made no reference to such
benefits. The company refused to make similar pay-

32 This clause requiring all new employees to become union mem-
bers within thirty days was not authorized as then required by
§ 8 (a)(3). See the bracketed language of note 1, supra.
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ments to any of its nonunion employees on the grounds
that it was not contractually bound to do so,” and, in its
business judgment, did not choose to do so.

The Board concluded that, since nothing in the sup-
plementary agreement prohibited equal payment to non-
union employees, “the contract affords no defense to the
allegation that the Respondent unlawfully engaged in dis-
parate treatment of employees on the basis of union mem-
bership or lack of it . . . ,” * and held that the company
had violated the Act as alleged. The company’s argu-
ments that its actions had not violated § 8 (a) (3) because
“the record is barren of any evidence that the discrim-
inatory treatment of non-union employes encouraged
them to join the union” or had such purpose, and that
there could be no such evidence because all the nonunion
employees had previously sought membership in the
union and been denied because of the union’s closed policy,
were rejected. The Board adopted the Trial Examiner’s
finding that “it is obvious that the discrimination with
respect to retroactive wages and vacation benefits had

33 The 1946 contract stated that the union was contracting “for and
in behalf of the Union and for and in behalf of the members thereof
now employed and hereafter to be employed by the Employer.” The
president of the company testified before the Trial Examiner that
he believed the 1946 contract and the supplementary agreement
applied to union members only.

3 The Board rejected the company’s contention that since the
closed-shop provision in the 1946 contract was valid under § 8 (3), see
note 24, supra, and it thus could have legally discharged the nonunion
employees during the life of that contract, it could legally retain such
employees and contract to diseriminate as to their wages.

The Board found, however, that the “evidence indicates that the
Respondent had contracted to make retroactive wage payments
to the employees covered by the original contract . . . .” The Board
also adopted the Trial Examiner's finding that, regardless of the status
of the wage payment, the retroactive vacation payments were entirely
voluntary.
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the natural and probable effect not only of encouraging
nonunion employees to join the Union, but also of en-
couraging union employees to retain their union mem-
bership.” We assume this concedes that the employer
acted from self-interest and not to encourage unionism.
An order was entered requiring the company to cease
and desist from the unfair labor practices found and
from related conduct; to make whole Loner and all
other nonunion employees similarly situated for any loss
of pay they have suffered by reason of the company’s
discrimination against them; and to post appropriate
notices of compliance.

The Court of Appeals for the Second Circuit, upon the
Board’s petition, granted enforcement of all parts of the
order pertinent here.® On the issue of the legality of the
diserimination, the court distinguished Labor Board v.
Reliable Newspaper Delivery, Inc., 187 F. 2d 547, in-
volving actions closely paralleling the company’s here by
another company dealing with the same union, stating,
“there discrimination resulted from what the court con-
sidered the entirely legal action of the minority union in
asking special benefits for its members only. The union
made no pretense of representing the majority of em-
ployees or of being the exclusive bargaining agent in the
plant. The other non-union employees, reasoned the
Court, were quite able to elect their own representative
and ask for similar benefits. Not so here. The union here
represented the majority of employees and was the exclu-
sive bargaining agent for the plant. Accordingly, it could

35197 F. 2d 719. The court modified parts of the order concerning
the illegality of the 1948 contract. Judge Chase dissented as to such
modification.

In its brief the company seeks to raise the issue of the illegality
of that contract. This question was not presented in the petition
for certiorari and is, therefore, not properly before the Court. Gen-
eral Talking Pictures Corp. v. Western Elec. Co., 304 U. S. 175.




38 OCTOBER TERM, 1953.
Opinion of the Court. 347 U. S.

not betray the trust of non-union members, by bargaining
for special benefits to union-members only, thus leaving
the non-union members with no means of equalizing the
situation.” 197 F. 2d, at 722. The court continued, in
answer to the company’s contention that its action “had
neither the purpose nor the effect required by § 8 (a)(3)”:
“discriminatory conduct, such as that practiced here, is
inherently conducive to increased union membership. In
this respect, there can be little doubt that it ‘encourages’
union membership, by increasing the number of workers
who would like to join and/or their quantum of desire.
It may well be that the union, for reasons of its own, does
not want new members at the time of the employer’s vio-
lations and will reject all applicants. But the fact re-
mains that these rejected applicants have been, and will
continue to be, ‘encouraged,’ by the diseriminatory bene-
fits, in their desire for membership. This backlog of
desire may well, as the Board argues, result in action by
non-members to ‘seek to break down membership barriers
by any one of a number of steps, ranging from bribery to
legal action.” A union’s internal politics are by no means
static; changes in union entrance rules may come at any
time. If and when the barriers are let down, among the
new and now successful applicants will almost surely be
large groups of workers previously ‘encouraged’ by the
employer’s illegal discrimination. We do not believe
that, if the union-encouraging effect of discriminatory
treatment is not felt immediately, the employer must be
allowed to escape altogether. If there is a reasonable
likelihood that the effects may be felt years later, then a
reasonable interpretation of the Act demands that the
employer be deemed a violator.” 197 F. 2d, at 722-723.
We granted the company’s petition for certiorari.*

36345 U. 8. 902.
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I. MEANING OF “MEMBERSHIP.”

The language employed by Congress in enacting the
heart of § 8 (a)(3) is identical with that of the predeces-
sor section in the Wagner Act, §8 (3): “By discrimina-
tion in regard to hire or tenure of employment or any
term or condition of employment to encourage or dis-
courage membership in any labor organization . .. .”
49 Stat. 452. These are the first cases to reach us in-
volving application of this section or its predecessor to the
problem of encouragement of union membership by em-
ployers. We have on many occasions considered aspects
of the application of these sections to actions by employ-
ers aimed at discouragement of union membership.** The
principles invoked in those cases are, of course, equally
applicable to both aspects of employer discrimination,
but most of the issues of statutory construction raised
here have not previously been considered by this Court.

In past cases we have been called upon to clarify the
terms “discrimination” and “membership in any labor
organization.” Discrimination is not contested in these
cases: involuntary reduction of seniority, refusal to hire
for an available job, and disparate wage treatment are
clearly discriminatory. But the scope of the phrase
“membership in any labor organization” is in issue here.
Subject to limitations,”® we have held that phrase to in-

% See, e. g., Labor Board v. Gullett Gin Co., Inc., 340 U. 8. 361;
Universal Camera Corp. v. Labor Board, 340 U. S. 474 ; Phelps Dodge
Corp. v. Labor Board, 313 U. S. 177; Republic Steel Corp. v. Labor
Board, 311 U. 8. 7; Labor Board v. Sands Mfg. Co., 306 U. S. 332;
Labor Board v. Fansteel Metallurgical Corp., 306 U. S. 240; Labor
Board v. Mackay Radio & Telegraph Co., 304 U. S. 333; Labor Board
v. Jones & Laughlin Steel Corp., 301 U. 8. 1.

3 Labor Board v. Fansteel Metallurgical Corp., supra; Labor Board
v. Sands Mfg. Co., supra; Southern Steamship Co. v. Labor Board,
316 U. 8. 31. Cf. Labor Board v. Electrical Workers, 346 U. S. 464.

288037 0—54——8




40 OCTOBER TERM, 1953.
Opinion of the Court. 347 U.S.

clude diserimination to discourage participation in union
activities as well as to discourage adhesion to union
membership.*

Similar principles govern the interpretation of union
membership where encouragement is alleged. The policy
of the Act is to insulate employees’ jobs from their organ-
izational rights. Thus §§8 (a)(3) and 8 (b)(2) were
designed to allow employees to freely exercise their right
to join unions, be good, bad, or indifferent members, or
abstain from joining any union without imperiling their
livelihood. The only limitation Congress has chosen to
impose on this right is specified in the proviso to
§ 8 (a)(3) which authorizes employers to enter into cer-
tain union security contracts, but prohibits discharge
under such contracts if membership “was not available to
the employee on the same terms and conditions generally
applicable to other members” or if “membership was
denied or terminated for reasons other than the failure of
the employee to tender the periodic dues and the initiation
fees uniformly required as a condition of acquiring or re-
taining membership.” ** Lengthy legislative debate pre-
ceded the 1947 amendment to the Act which thus limited

39 Associated Press v. Labor Board, 301 U. 8. 103. Cf. Labor Board
v. Kennametal, Inc., 182 F. 2d 817; Labor Board v. Peter Cailler
Kohler Swiss Chocolates Co., 130 F. 2d 503.

10 See §7,29 U. S. C. (Supp. V) § 157, note 13, supra.

41 The full text of the proviso to § 8 (a)(3) is set out in note I,
supra. That Congress intended § 8 (a) (3) to proscribe all discrimina-
tion to encourage union membership not excepted by the proviso,
see H. Conf. Rep. No. 510, 80th Cong., 1st Sess. 44, where it is
stated that §8 (a)(3) “prohibits an employer from discriminating
against an employee by reason of his membership or nonmembership
in a labor organization, except to the extent that he obligates himself
to do so under the terms of a permitted union shop or maintenance
of membership contract.”
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permissible employer discrimination.” This legislative
history clearly indicates that Congress intended to pre-
vent utilization of union security agreements for any
purpose other than to compel payment of union dues and
fees. Thus Congress recognized the validity of unions’
concern about “free riders,” i. e., employees who receive
the benefits of union representation but are unwilling to
contribute their share of financial support to such union,
and gave unions the power to contract to meet that prob-
lem while withholding from unions the power to cause the
discharge of employees for any other reason.* Thus an
employer can discharge an employee for nonmembership
in a union if the employer has entered a union security
contract valid under the Act with such union, and if the
other requirements of the proviso are met. No other

2 Under the Wagner Act the proviso read: “Provided, That nothing
in sections 151-166 of this title or in any other statute of the United
States, shall preclude an employer from making an agreement with a
labor organization (not established, maintained, or assisted by any
action defined in said sections as an unfair labor practice) to require
as a condition of employment membership therein, if such labor
organization is the representative of the employees as provided in
section 159 (a) of this title, in the appropriate collective bargaining
unit covered by such agreement when made.” 29 U. S. C. (1946
ed.) § 158 (3). See Colgate-Palmolive-Peet Co. v. Labor Board, 338
U. S. 355.

3 For example, Senator Taft said: “It is contended that the em-
ployer should be obliged to discharge the man because the union does
not like him. That is what we are trying to prevent. I do not see
why a union should have such power over a man in that situation.”
93 Cong. Rec. 4191.

In H. R. Rep. No. 245, 80th Cong., Ist Sess., p. 33, it was stated
that “The bill prohibits what is commonly known as the closed shop,
or any form of compulsory unionism that requires a person to be a
member of a union in good standing when the employer hires him.”

See also 93 Cong. Rec. 4135, 4193, 4272, 4275, 4432; S. Rep. No.
105, 80th Cong. 1st Sess. 6 et seq.; H. R. 3020, 80th Cong.,
1st Sess. 27-28; H. Conf. Rep. No. 510, 80th Cong., 1st Sess. 41.
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discrimination aimed at encouraging employees to join,
retain membership, or stay in good standing in a union
is condoned.**

From the foregoing it is clear that the Eighth Circuit
too restrictively interpreted the term “membership” in
Teamsters. Boston was diseriminated against by his
employer because he was delinquent in a union obliga-
tion. Thus he was denied employment to which he was
otherwise entitled, for no reason other than his tardy
payment of union dues. The union caused this discrim-
ination by applying a rule apparently aimed at encourag-
ing prompt payment of dues. The union’s action was
not sanctioned by a valid union security contract, and,
in any event, the union did not choose to terminate
Boston’s membership for his delinquency. Thus the
union by requesting such discrimination, and the em-
ployer by submitting to such an illegal request, deprived
Boston of the right guaranteed by the Act to join in or
abstain from union activities without thereby affecting his
job. A fortiori the Second Circuit correctly concluded
in Radio Officers that such encouragement to remain in
good standing in a union is proscribed. Thus that union
in causing the employer to discriminate against Fowler
by denying him employment in order to coerce Fowler
into following the union’s desired hiring practices deprived
Fowler of a protected right.

II. A—NECESSITY FOR PROVING EMPLOYER'S MOTIVE.

The language of §8 (a)(3) is not ambiguous. The
unfair labor practice is for an employer to encourage or
discourage membership by means of discrimination. Thus
this section does not outlaw all encouragement or dis-
couragement of membership in labor organizations; only

¢ See Labor Board v. Eclipse Lumber Co., 199 F. 2d 684; Union
Starch & Refining Co. v. Labor Board, 186 F. 2d 1008.
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such as i1s accomplished by discrimination is prohibited.
Nor does this section outlaw discrimination in employ-
ment as such; only such discrimination as encourages
or discourages membership in a labor organization is
proscribed.

The relevance of the motivation of the employer in such
discrimination has been consistently recognized under
both § 8 (a)(3) and its predecessor. In the first case to
reach the Court under the National Labor Relations Act,
Labor Board v. Jones & Laughlin Steel Corp., 301 U.S. 1,
in which we upheld the constitutionality of § 8 (3), we
sald with respect to limitations placed upon employers’
right to discharge by that section that “the [employer’s]
true purpose is the subject of investigation with full
opportunity to show the facts.” Id., at 46. In another
case the same day we found the employer’s “real motive”
to be decisive and stated that “the act permits a discharge
for any reason other than union activity or agitation for
collective bargaining with employees.” ** Courts of Ap-
peals have uniformly applied this criteria,*® and writers in
the field of labor law emphasize the importance of the
employer’s motivation to a finding of violation of this
section.”” Moreover, the National Labor Relations
Board in its annual reports regularly reiterates this re-
quirement in its discussion of § 8 (a)(3). For example, a
recent report states that “upon scrutiny of all the facts
in a particular case, the Board must determine whether
or not the employer’s treatment of the employee was

5 Associated Press v. Labor Board, 301 U. S. 103, 132.

46 See cases cited, note 8, supra.

*"E. g., Manoff, Labor Relations Law, 82; CCH, Guidebook to
Labor Relations Law, 142; Wollett, Labor Relations and Federal Law,
62; Millis & Brown, From the Wagner Act to Taft-Hartley, 428;
Cox, Some Aspects of the Labor Management Relations Act, 1947,
61 Harv. L. Rev. 1, 20; Ward, “Discrimination” Under the National
Labor Relations Act, 48 Yale L. J. 1152, 1158,
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motivated by a desire to encourage or discourage union
membership or other activities protected by the statute.” **

That Congress intended the employer’s purpose in dis-
criminating to be controlling is clear. The Senate Report
on the Wagner Act said: “Of course nothing in the bill
prevents an employer from discharging a man for incom-
petence; from advancing him for special aptitude; or from
demoting him for failure to perform.” * Senator Wagner
spoke of § 8 (3) as reaching “those very cases where the
employer is strong enough to impress his will without the
aid of the law.” *® With this consistent interpretation of
that section before it, Congress, as noted above, chose to
retain the identical language in its 1947 amendments.
No suggestion is found in either the reports or hearings on
those amendments that the section had been too narrowly
construed, and the House Conference Report states that
§8 (a)(3) “prohibits an employer from discriminating
against an employee by reason of his membership or non-
membership in a labor organization, except to the extent
that he obligates himself to do so under the terms of a
permitted union shop or maintenance of membership
contract.” >

B.—Proor or MoOTIVE.

But it is also clear that specific evidence of intent to en-
courage or discourage is not an indispensable element of
proof of violation of §8 (a)(3). This fact was recog-
nized in the House Report on the Wagner Act when
it was stated that under § 8 (3) “agreements more favor-
able to the majority than to the minority are impossi-

#N. L. R. B,, 16th Annual Report 162.

49§ Rep. No. 573, 74th Cong., 1st Sess. 11.

50 Hearings before the Senate Committee on Education and Labor
on S. 1958, 74th Cong., 1st Sess. 38.

5t H. Conf. Rep. No. 510, 80th Cong., 1st Sess. 44.
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ble . . . .”** Both the Board and the courts have recog-
nized that proof of certain types of discrimination satisfies
the intent requirement.”® This recognition that specific
proof of intent is unnecessary where employer conduct
inherently encourages or discourages union membership is
but an application of the common-law rule that a man is
held to intend the foreseeable consequences of his conduct.
Cramer v. United States, 325 U. S. 1, 31; Nash v. United
States, 229 U. S. 373, 376; United States v. Patten, 226
U. S. 525, 539; Agnew v. United States, 165 U, S. 36, 50.
Thus an employer’s protestation that he did not intend to
encourage or discourage must be unavailing where a natu-
ral consequence of his action was such encouragement or
discouragement. Concluding that encouragement or dis-
couragement will result, it is presumed that he intended
such consequence. In such circumstances intent to en-
courage is sufficiently established. Our decision in Re-
public Aviation Corp. v. Labor Board, 324 U. S. 793,
relied upon by the Board to support its contention that
employers’ motives are irrelevant under § 8 (a)(3), ap-
plied this principle. That decision dealt primarily with
the right of the Board to infer discouragement from facts
proven for purposes of proof of violation of §8 (3). 1In
holding that discharges and suspensions of employees
under company ‘“no solicitation” rules for soliciting union
membership, in the circumstances disclosed, violated
§8 (3), we noted that such employer action was not
“motivated by opposition to the particular union or, we
deduce, to unionism” and that “there was no union bias
or discrimination by the company in enforcing the rule.”

2H. R. Rep. No. 1147, 74th Cong., 1st Sess. 21; see also Ward,
note 47, supra, at 1166.

53 See, e. g., Labor Board v. Industrial Cotton Miils, 208 F. 2d 87;
Cusano v. Labor Board, 190 F. 2d 898; Allis-Chalmers Mfg. Co., 70
N. L. R. B. 348, enforced, 162 F. 2d 435; Labor Board v. Gluek
Brewing Co., 144 F. 2d 847.
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But we affirmed the Board’s holding that the rules in-
volved were invalid when applied to union solicitation
since they interfered with the employees’ right to or-
ganize. Since the rules were no defense and the employ-
ers intended to discriminate solely on the ground of such
protected union activity, it did not matter that they did
not intend to discourage membership since such was a
foreseeable result.

In Gaynor, the Second Circuit also properly applied
this principle. The court there held that disparate wage
treatment of employees based solely on union member-
ship status is “inherently conducive to increased union
membership.” In holding that a natural consequence of
discrimination, based solely on union membership or lack
thereof, is discouragement or encouragement of member-
ship in such union, the court merely recognized a fact of
common experience—that the desire of employees to
unionize is directly proportional to the advantages
thought to be obtained from such action. No more
striking example of discrimination so foreseeably causing
employee response as to obviate the need for any other
proof of intent is apparent than the payment of dif-
ferent wages to union employees doing a job than to non-
union employees doing the same job. As noted above,
the House Report on §8 (3) of the Wagner Act em-
phasized that such disparate treatment was impossible
under the Act.

In Gaynor it was conceded that the sole criterion for
extra payments was union membership, and the vacation
payments were admittedly gratuitous. The wage differ-
ential payments, on the other hand, were based upon the
1947 supplementary agreement which the company below
contended was negotiated solely in behalf of union mem-
bers. However, the court below held that the union
was exclusive bargaining agent for both union and non-
union employees. The company has not challenged this
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holding, asserting only that, even though the union rep-
resented all employees, the company’s only liability to
the nonunion employees can be for breach of contract.

The union’s representative status obviously does not
effect the legality of the gratuitous payment. According
to the reasoning of the Second Circuit, however, disparate
payments based on contract are illegal only when the
union, as bargaining agent for both union and nonunion
employees, betrays its trust and obtains special benefits
for the union members. That court considered such
action unfair because such employees are not in a position
to protect their own interests. Thus, it reasoned, if a
union bargains only for its own members, it is legal for
such union to cause an employer to give, and for such
employer to give, special benefits to the members of the
union for if nonmembers are aggrieved they are free to
bargain for similar benefits for themselves.

We express no opinion as to the legality of disparate
payments where the union is not exclusive bargaining
agent, since that case is not before us. We do hold that
in the circumstances of this case, the union being exclu-
sive bargaining agent for both member and nonmem-
ber employees, the employer could not, without violating
§ 8 (a)(3), discriminate in wages solely on the basis of
such membership even though it had executed a contract
with the union prescribing such action. Statements
throughout the legislative history of the National Labor
Relations Act emphasize that exclusive bargaining agents
are powerless “to make agreements more favorable to the
majority than to the minority.” * Such discriminatory
contraets are illegal and provide no defense to an action

5¢8. Rep. No. 573, 74th Cong., 1st Sess. 13. During a debate on
the Act, Senator Wagner stated: “Under this proposed legislation, as-
suming an agreement has been consummated by the agency elected
by the majority of the employees, there will be no advantage which
a majority can have under an agreement to which the minority is
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under § 8 (a)(3). See Steele v. Louisville & Nashville R.
Co., 323 U. S. 192; Wallace Corp. v. Labor Board, 323
U. S. 248; J. I. Case Co. v. Labor Board, 321 U. S. 332;
Order of Railroad Telegraphers v. Railway Ezxpress
Agency, 321 U. 8. 342. Cf. Ford Motor Co. v. Huffman,
345 U. S. 330.

1II. PowER oF BoARD TO DRAW INFERENCES.

Petitioners in Gaynor and Radio Officers contend that
the Board’s orders in these cases should not have been
enforced by the Second Circuit because the records do not
include “independent proof that encouragement of Union
membership actually occurred.” The Eighth Circuit sub-
seribed to this view that such independent proof is re-
quired in Teamsters when it denied enforcement of the
Board’s order in that proceeding on the ground that it
was not supported by substantial evidence of encourage-
ment. The Board argues that actual encouragement
need not be proved but that a tendency to encourage is
sufficient, and “such tendency is sufficiently established
if its existence may reasonably be inferred from the char-
acter of the discrimination.”

We considered this problem in the Republic Aviation
case. To the contention that “there must be evidence
before the Board to show that the rules and orders of the
employers interfered with and discouraged union organiza-
tion in the circumstances and situation of each company,”
we replied that the statutory plan for an adversary pro-
ceeding “does not go beyond the necessity for the pro-
duction of evidential facts, however, and compel evidence
as to the results which may flow from such facts. . .
An administrative agency with power after hearings to

not also entitled, and in order to have that advantage the minority
need not join any organization. It can join or not join, either way.
It cannot be discriminated against under any other provision of the
law.” 79 Cong. Rec. 7673. See also note 52, supra.
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determine on the evidence in adversary proceedings
whether violations of statutory commands have occurred
may infer within the limits of the inquiry from the proven
facts such conclusions as reasonably may be based upon
the facts proven. One of the purposes which lead to the
creation of such boards is to have decisions based upon
evidential facts under the particular statute made by expe-
rienced officials with an adequate appreciation of the
complexities of the subject which is entrusted to their
administration. . . .” 324 U. S., at 798, 800. See also
Labor Board v. Nevada Consolidated Copper Corp., 316
U. S. 105; Labor Board v. Link-Belt Co., 311 U. S. 584.
In these cases we but restated a rule familiar to the law
and followed by all fact-finding tribunals—that it is per-
missible to draw on experience in factual inquiries.

It is argued, however, that these cases ceased to be
good law under the Taft-Hartley amendments. The
House Report on their version of § 10 of the amendments,
in discussing “shocking injustices” resulting from limited
court review of Board rulings, stated that “requiring the
Board to rest its rulings upon facts, not interferences
[sic], conjectures, background, imponderables, and pre-
sumed expertness will correct abuses under the act.” *
We do not read that statement nor statements in the
House Conference Report, upon which petitioners rely
to support their contention, to hold that the Board may
not draw reasonable inferences from proven facts. The
House Conference Report stated that, under the Wagner
Act standard of review, courts had “abdicated” to the
Board and “in many instances deference on the part of
the courts to specialized knowledge that is supposed to
inhere in administrative agencies has led the courts to
acquiesce in decisions of the Board, even when the find-
ings concerned mixed issues of law and of fact [citing

% H. R. Rep. No. 245, 80th Cong., Ist Sess. 41.
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cases], or when they rested only on inferences that were
not, in turn, supported by facts in the record [citing the
Republic Aviation case].” * The report concluded that
the amendment to § 10 (e), requiring Board findings to be
“supported by substantial evidence on the record con-
sidered as a whole,” “will be adequate to preclude such
decisions as those in” inter alia the Nevada Copper Corp.
and Republic Aviation cases.

In Universal Camera Corp. v. Labor Board, 340 U. S.
474, we carefully considered this legislative history and
interpreted it to express dissatisfaction with too restricted
application of the “substantial evidence” test of the
Wagner Act. We noted, however, that sufficiency of
evidence to support findings of fact was not involved in
the Republic Aviation case, and stated that the amend-
ment was not “intended to negative the function of the
Labor Board as one of those agencies presumably
equipped or informed by experience to deal with a
specialized field of knowledge, whose findings within that
field carry the authority of an expertness which courts do
not possess and therefore must respect.” There is noth-
ing in the language of the amendment itself that suggests
denial to the Board of power to draw reasonable infer-
ences. It is inconceivable that the authors of the reports
intended such a result, for a fact-finding body must have
some power to decide which inferences to draw and which
to reject. We therefore conclude that insofar as the
power to draw reasonable inferences is concerned, Taft-
Hartley did not alter prior law.

The Board relies heavily upon the House Report on
§ 8 (3), which stated that the section outlawed discrim-
ination “which tends to ‘encourage or discourage mem-
bership in any labor organization,” ”* for its conclusion

56 H. Conf. Rep. No. 510, 80th Cong., 1st Sess. 55. See Cox, op. cit.
supra, note 47, at 39 et seq.
57H. R. Rep. No. 1147, 74th Cong., 1st Sess. 21.
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that only a tendency to encourage or discourage mem-
bership is required by § 8 (a)(3). We read this language
to mean that subjective evidence of employee response
was not contemplated by the drafters, and to accord with
our holding that such proof is not required where en-
couragement or discouragement can be reasonably
inferred from the nature of the discrimination.

Encouragement and discouragement are “subtle things”
requiring “a high degree of introspective perception.”
Cf. Labor Board v. Donnelly Garment Co., 330 U. S. 219,
231. But, as noted above, it is common experience that
the desire of employees to unionize is raised or lowered
by the advantages thought to be attained by such action.
Moreover, the Act does not require that the employees
discriminated against be the ones encouraged for purposes
of violations of § 8 (a)(3). Nor does the Act require that
this change in employees’ “quantum of desire” to join a
union have immediate manifestations.

Obviously, it would be gross inconsistency to hold that
an inherent effect of certain discrimination is encourage-
ment of union membership, but that the Board may not
reasonably infer such encouragement. We have held that
a natural result of the disparate wage treatment in
Gaynor was encouragement of union membership; thus
it would be unreasonable to draw any inference other than
that encouragement would result from such action. The
company complains that it could have disproved this
natural result if allowed to prove that Loner, the em-
ployee who filed the charges against it, had previously
applied for and been denied membership in the union.
But it 1s clear that such evidence would not have rebutted
the inference: not only would it have failed to disprove
an increase in desire on the part of other employees, union
members or nonmembers, to join or retain good standing
in the union, but it would not have shown lack of en-
couragement of Loner. In rejecting this argument the
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Second Circuit noted that union admission policies are
not necessarily static and that employees may be en-
couraged to join when conditions change. This proved to
be an accurate prophecy regarding the Newspaper and
Mail Deliverers’ Union, involved in this case, for in 1952
it altered its admission policy to allow membership of
“all steady situation holders,” thus admitting many
employees not previously eligible.

The circumstances in Radio Officers and Teamsters are
nearly identical. In each case the employer discrim-
inated upon the instigation of the union. The purposes
of the unions in causing such discrimination clearly were
to encourage members to perform obligations or sup-
posed obligations of membership. Obviously, the unions
would not have invoked such a sanction had they not
considered it an effective method of coercing compliance
with union obligations or practices. Both Boston and
Fowler were denied jobs by employers solely because of
the unions’ actions. Since encouragement of union
membership is obviously a natural and foreseeable con-
sequence of any employer discrimination at the request
of a union, those employers must be presumed to have
intended such encouragement. It follows that it was
eminently reasonable for the Board to infer encourage-
ment of union membership, and the Eighth Circuit erred
in holding encouragement not proved.

IV. Sancrion Acainst Union Unbper § 8 (b)(2).

Section 8 (b)(2) was added to the National Labor Re-
lations Act by the Taft-Hartley amendments in 1947.
It provides that “it shall be an unfair labor practice
for a labor organization or its agents . . . to cause or at-
tempt to cause an employer to discriminate against an
employee in violation of subsection (a)(3) or to dis-
criminate against an employee with respect to whom
membership in such organization has been denied or
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terminated on some ground other than his failure to ten-
der the periodic dues and the initiation fees uniformly re-
quired as a condition of acquiring or retaining member-
ship.” 61 Stat. 141. Petitioner in Radio Officers con-
tends that it was fatal error for the Board to proceed
against it, a union, without joining the employer, and that
absent a finding of violation of § 8 (a)(3) by and a rein-
statement order against such employer, the Board could
not order the union to pay back-pay under § 8 (b) (2).
We find no support for these arguments in the Act.
No such limitation is contained in the language of
§8 (b)(2). That section makes it clear that there are
circumstances under which charges against a union for
violating the section must be brought without joining a
charge against the employer under §8 (a) (3), for at-
tempts to cause employers to discriminate are proseribed.
Thus a literal reading of the section requires only a show-
ing that the union caused or attempted to cause the
employer to engage in conduct which, if committed,
would violate § 8 (a)(3).*®* No charge was filed against
the company by Fowler when he filed his charge against
the union. The General Counsel is entrusted with “final
authority, on behalf of the Board, in respect of the in-
vestigation of charges and issuance of complaints,” %° but
without a charge he has no authority to issue a com-
plaint.* Even when a charge is filed, many factors must
influence exercise by the General Counsel of this discre-
tion relative to prosecution of unfair labor practices.
Abuse of discretion has not been shown, and, when a
complaint is prosecuted, the Board is empowered by
§ 10 (a) “to prevent any person from engaging in any

%8 See Labor Board v. Newspaper & Mail Deliverers’ Union, 192 F.
2d 654. Cf. Katz v. Labor Board, 196 F. 2d 411.

%29 U. S. C. (Supp. V) §153 (d).

®1d., §160 (b). But see Labor Board v. Indiana & Michigan
Electric Co., 318 U. 8.9, 17.
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unfair labor practice. . . It, therefore, had the power
to find that the union had violated § 8 (b)(2).

Nor does the absence of joinder of the employer pre-
clude entry of a back-pay order against the union. The
union cites in support of its position the language of
§ 10 (¢) * which empowers the Board to issue orders re-
quiring “such affirmative action including reinstatement
of employees with or without back pay, as will effectuate
the policies of this Act: Provided, That where an order
directs reinstatement of an employee, back pay may be
required of the employer or labor organization, as the
case may be, responsible for the discrimination suffered
by him: . ...’ 61 Stat.147. In Phelps Dodge Corp. V.
Labor Board, 313 U. S. 177, 189, we interpreted the phrase
giving the Board power to order “reinstatement of em-
ployees with or without back pay” not to limit, but
merely to illustrate, the general grant of power to award
affirmative relief. Thus we held that the Board could
order back pay without ordering reinstatement. The pro-
viso in § 10 (¢) was added by the 1947 amendments. The
purpose of Congress in enacting this provision was not to
limit the power of the Board to order back pay without
ordering reinstatement but to give the Board power to
remedy union unfair labor practices comparable to the
power it possessed to remedy unfair labor practices by
employers.”? Petitioner argues, however, that it will not
“effectuate the policies of this Act” to require it to reim-
burse back pay if the employer is not made to share this
burden, but, on the contrary, will frustrate the Act's pur-
poses. We do not agree. It does not follow that because
one form of remedy is not available or appropriate in a
case, as here, that no remedy should be granted. It is

6199 U. S. C. (Supp. V) §160 (c).

62 See Labor Board v. J. I. Case Co., 198 F.2d 919,924; H. N. New-
man, 85 N. L. R. B. 725, enforced, 187 F. 2d 488; Union Starch &
Refining Co. v. Labor Board, 186 F. 2d 1008, 1014.
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clear that petitioner committed an unfair labor practice
and the policy of the Act is to make whole employees thus
discriminated against. We therefore hold that the Board
properly exercised its power in ordering petitioner to pay
such back pay to Fowler.

From the foregoing it follows that:

The Radio Officers’ Union v. Labor Board is affirmed.

Labor Board v. International Brotherhood of Teamsters
is reversed.

Gaynor News Co. v. Labor Board is affirmed.

No. &, affirmed.
No. 6, reversed.
No. 7, affirmed.

MR. JusricE FRANKFURTER, concurring.

In construing an ambiguous provision of a regulatory
measure like the Taft-Hartley Act, a decision can seldom
avoid leaving more or less discretion to the agency pri-
marily charged with administering the statute. Since
guidance in the exercise of this discretion by the
Labor Board, and not merely guidance for litigants, thus
becomes a function of the Court’s opinion, it is doubly
necessary to define the scope of our ruling as explicitly
as possible.

The lower courts have given conflicting interpretations
to the phrase, “by discrimination . . . to encourage or
discourage membership in any labor organization,” con-
tained in § 8 (a)(3). We should settle this conflict with-
out giving rise to avoidable new controversies.

The phrase in its relevant setting is susceptible of
alternative constructions of decisively different scope:

(a) On the basis of the employer’s disparate
treatment of his employees standing alone, or as sup-
plemented by evidence of the particular circum-
stances under which the employer acted, it is open for

288037 O—54——9
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the Board to conclude that the conduct of the em-
ployer tends to encourage or discourage union
membership, thereby establishing a violation of the
statute.

(b) Even though the evidence of disparate treat-
ment is sufficient to warrant the Board’s conclusion
set forth in (a), there must be a specific finding by
the Board in all cases that the actual aim of the
employer was to encourage or discourage union
membership.

I think (a) is the correct interpretation. In many
cases a conclusion by the Board that the employer’s acts
are likely to help or hurt a union will be so compelling
that a further and separate finding characterizing the
employer’s state of mind would be an unnecessary and
fictive formality. In such a case the employer may fairly
be judged by his acts and the inferences to be drawn from
them.

Of course, there will be cases in which the circum-
stances under which the employer acted serve to rebut any
inference that might be drawn from his acts of alleged
diserimination standing alone. For example, concededly
a raise given only to union members is prima facie sus-
pect; but the employer, by introducing other facts, may
be able to show that the raise was so patently referable
to other considerations, unrelated to his views on unions
and within his allowable freedom of action, that the Board
could not reasonably have concluded that his conduct
would encourage or discourage union membership.

In sum, any inference that may be drawn from the
employer’s alleged discriminatory acts is just one element
of evidence which may or may not be sufficient, without
more, to show a violation. But that should not obscure
the fact that this inference may be bolstered or rebutted
by other evidence which may be adduced, and which the
Board must take into consideration. The Board’s task is
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to weigh everything before it, including those inferences
which, with its specialized experience, it believes can fairly
be drawn. On the basis of this process, it must determine
whether the alleged discriminatory acts of the employer
were such that he should have reasonably anticipated that
they would encourage or discourage union membership.

Since the issue which the Board thus has to decide
involves pre-eminently an exercise of judgment on matters
peculiarly within its special competence, little room will
be left for judicial review. See Universal Camera Corp.
v. Labor Board, 340 U. S. 474, 488.

What I have written and the Court’s opinion, as I read
it, are not in disagreement. In any event, I conecur in its
judgment.

MR. JusticE Burton and MR. JusTicE MiNTON, having
joined in the opinion of the Court, also join this opinion.

MR. JusticE Brack, with whom MR. Justice DoucLas
joins, dissenting.
1.

No. 7—The Gaynor Case—Eighteen years ago the
language considered here became a part of what is now
known as § 8 (a) (3) of the Labor Act. The Court today
gives that language an entirely new interpretation. I
dissent. The Section makes it an unfair labor practice

for an employer “by diserimination in regard to . . . any
term or condition of employment to encourage or discour-
age membership in any labor organization . . . .” Un-

questionably payment of disparate wages to union and
nonunion employees is “discrimination” as that term is
used in § 8 (a)(3). But the Section does not forbid all
“discrimination.” It carefully limits the conditions under
which “discrimination” is “unfair.” The plain and long
accepted meaning of § 8 (a)(3) is that it forbids an em-
ployer to diseriminate only when he does so in order to
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“encourage or discourage” union membership. Labor
Board v. Waterman 8. S. Co., 309 U. S. 206, 219. Re-
cently, however, the Labor Board has adopted the view
that the Section outlaws discrimination merely having
a “tendency to encourage . ..” or “the natural and
probable effect” of which would be to encourage union
membership. The Court apparently now accepts this
interpretation, for here there is no finding that Gaynor
acted in order to encourage union membership. Indeed,
the Board concedes that Gaynor had no such purpose,
and this concession is fully supported by the evidence.
Gaynor had no desire to make retroactive payments to
any employees. It yielded to the union not because it
wanted to but because it was compelled to by a collective
bargaining contract.

I think the Court’s new interpretation of §8 (a)(3)
imputes guilt to an employer for conduct which Congress
did not wish to outlaw. Behind the Labor Act was a
long history of employer hostility to strong unions and
affection for weak ones. Power over wages, hours and
other working conditions permitted employers to help
unions they liked and hurt unions they disliked. To
enable workers to join or not join unions without fear of
reprisal, Congress passed the Labor Act prohibiting such
employer discrimination. But aside from this limitation
on the employer’s powers, Congress did not mean to in-
vade his normal right to fix different wages, hours and
other working conditions for different employees accord-
ing to his best business judgment.* Section 8 (a)(3) is
aptly phrased to accomplish both these purposes.

The Board has been careful in § 8 (a)(3) cases to
make findings that employer disecrimination was moti-
vated by hostility or favoritism toward union mem-

1 Labor Board v. Jones & Laughlin Steel Corp., 301 U. 8. 1, 4546
(1937) ; Phelps Dodge Corp. v. Labor Board, 313 U. 8. 177, 182-183
(1941).
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bership.? Even now trial examiners and the Board con-
tinue to make findings as to the employer’s purpose.®
The courts have regularly held that § 8 (a)(3) requires
such findings, and have been called on to determine if

2 See, e. g., Fruehauf Trailer Co., 1 N. L. R. B. 68, 74-77 (1935),
sustained, 301 U. S. 49, 55-57 (1937); Union Pacific Stages, Inc.,
2 N. L. R. B. 471, 486 (1936), enforced as modified, 99 F. 2d 153,
168, 176-177 (C. A. 9th Cir. 1938) ; Kansas City Power & Light Co.,
12 N. L. R. B. 1414, 1436-1453 (1939), enforced as modified, 111
F. 2d 340, 349-351 (C. A. 8th Cir. 1940); Martel Mills Corp., 20
N. L. R. B. 712, 721, 724, 733 (1940), enforcement denied, 114 F.
2d 624, 630-633 (C. A. 4th Cir. 1940); Air Associates, Inc., 20
N. L. R. B. 356 (1940), enforced as modified, 121 F. 2d 586, 591—
592 (C. A. 2d Cir. 1941) ; Stonewall Cotton Mills, 36 N. L. R. B. 240
(1941), enforced as modified, 129 F. 2d 629, 632-633 (C. A. 5th
Cir. 1942); Western Cartridge Co., 48 N. L. R. B. 434 (1943),
enforced as modified, 139 F. 2d 855, 858-860 (C. A. 7th Cir. 1943);
Robbins Tire and Rubber Co. 69 N. L. R. B. 440, 441 (1946),
enforced, 161 F. 2d 798, 801 (C. A. 5th Cir. 1947); Wells, Inc., 68
N. L. R. B. 545, 546-547 (1946), enforced as modified, 162 F. 2d
457, 459-460 (C. A. 9th Cir. 1947); Victor Mfg. & Gasket Co., 79
N. L. R. B. 234, 235 (1948), enforced, 174 F. 2d 867, 868 (C. A. 7th
Cir. 1949) ; B & Z Hosiery Products Co., 8 N. L. R. B. 633 (1949),
enforced, Bochner v. Labor Board, 180 F. 2d 1021 (C. A. 3d Cir.
1950). To support its position here that an employer’s purpose is
irrelevant under § 8 (a)(3) the Board relies on its decisions in Gen-
eral Motors Corp., 59 N. L. R. B. 1143, 1145 (1944), enforced as modi-
fied, 150 F. 2d 201 (C. A. 3d Cir. 1945) ; Allis-Chalmers Mfg. Co., 70
N. L. R. B. 348, 349-350 (1946), enforced, 162 F. 2d 435 (C. A. 7th
Cir. 1947) ; and Reliable Newspaper Delivery, Inc.,88 N. L. R. B. 659,
669-670 (1950), enforcement denied, 187 F. 2d 547 (C. A. 3d Cir.
1951). In the first two decisions specific findings of employer purpose
were made, and in the latter the facts are substantially identical to the
case here.

3E. g., in Marathon Electric Mfg. Corp., 106 N. L. R. B. No. 199
(September 29, 1953), the trial examiner found that numerous acts
of an employer violated § 8 (a)(3) because the employer “discrim-
inated . . . to discourage membership in UE. . . .” In sustaining
the examiner as to some of the acts and overruling him as to others
the Board’s decision rested on such findings as: “the discharges were
not only calculated to discourage concerted activities . . . but also to
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they were supported by substantial evidence.* I think
the Section should not at this late date be held to penalize
an employer for using his judgment in fixing working
conditions unless he discriminates among employees in
order to strengthen or weaken a union for his own ad-
vantage. For this reason, I would not sustain the
Board’s holding that Gaynor violated § 8 (a)(3).

IL.

Nos. 6 and 6—The Radio Officers and Teamsters
Cases.—In these cases the Board found that the Radio
Officers and Teamsters unions had violated § 8 (b)(2) of
the Taft-Hartley Act which makes it an “unfair labor
practice” for a union “to cause or attempt to cause an
employer to discriminate against an employee in viola-

deter . . . from joining, or giving support in the future to, UE or
any other labor organization”; the record did not show “that the
failure to recall them [certain employees| was because of their actual
or supposed connection with UE”; and there was “no evidence in the
record to rebut the Respondent’s [employer’s] contention that its only
reason for not recalling these employees was the cancellation of the
contract.” See also New Mezico Transportation Co., 107 N. L. R. B.
No. 8 (November 13, 1953) ; Terri Lee, Inc., 107 N. L. R. B. No. 141
(December 28, 1953).

4 See court decisions cited in note 2, supra. See also Labor Board v.
Waterman S. S. Co., 309 U. S. 206, 218, 220-226 (1940), where this
Court reviewed the record and held that a finding of discrimination
by an employer “because of” union membership was sustained by
substantial evidence. Republic Aviation Corp. v. Labor Board, 324
U. S. 793 (1945), indicated no intent to repudiate the interpretation
of §8 (a)(3) accepted in the Waterman case, supra. The Board
also relies on such cases as: Labor Board v. Hudson Motor Car Co.,
128 F. 2d 528, 532-533 (C. A. 6th Cir. 1942), enforcing 34 N. L. R. B.
815, 826-827 (1941); Labor Board v. Gluek Brewing Co., 144 F. 2d
847, 853 (C. A. 8th Cir. 1944), modifying and enforcing 47 N. L. R. B.
1079, 1095 (1943); and Labor Board v. Industrial Cotton Mills, 208
F. 2d 87 (C. A. 4th Cir. 1953), modifying and enforcing 102
N. L. R. B. 1265 (1953). However, none of these cases is in point
here, since in each the Board made findings of the employer’s purpose.
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tion” of § 8 (a)(3). The Board found on sufficient evi-
dence that each of the two unions here ‘“caused” an
employer to treat an employee differently from the way
it treated other employees, that is, the employer was
caused “to discriminate” within the meaning of
§8 (a)(3). The Board also found that this “diserimina-
tion” had a tendency to encourage union membership.
But there was no finding that either employer’s discrim-
ination occurred in order to encourage union membership.
For the reasons set out in my discussion of § 8 (a)(3) in
the Gaynor case, 1 think these findings fall short of show-
ing an employer “violation of § 8 (a)(3).” A union does
not violate § 8 (b)(2) by causing an employer to dis-
criminate unless that employer discrimination is “in
violation of § 8 (a)(3).” For this reason I would reverse
No. 5 and affirm No. 6.
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WALDER v. UNITED STATES.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT.

No. 121. Argued November 30, 1953.—Decided February 1, 1954.

Because heroin had been obtained from petitioner through unlawful
search and seizure, its use in evidence was suppressed on peti-
tioner’s motion; and an indictment against him for its possession
was dismissed on the Government’s motion. In his subsequent
trial for other illicit transactions in narcotics, petitioner testified
on direct examination that he had never purchased, sold or pos-
sessed any narcotics. In order to impeach this testimony, the
Government introduced the testimony of an officer who had par-
ticipated in the unlawful search and seizure of the heroin involved
in the earlier proceeding and the chemist who had analyzed it.
Held: Petitioner’s assertion on direct examination that he had
never possessed any narcotics opened the door, solely for the pur-
pose of attacking petitioner’s credibility, to evidence of the heroin
unlawfully seized in connection with the earlier proceeding. Weeks
v. United States, 232 U. S. 383, and Agnello v. United States, 269
U. S. 20, distinguished. Pp. 62-66.

201 F. 2d 715, affirmed.

Paul A. Porter, acting under appointment by the Court,
argued the cause and filed a brief for petitioner.

Robert 8. Erdahl argued the cause for the United
States. With him on the brief were Acting Solicitor
General Stern, Assistant Attorney General Olney and
Edward S. Szukelewicz.

MR. Justick FRANKFURTER delivered the opinion of the
Court.

In May 1950, petitioner was indicted in the United
States District Court for the Western Distriet of Missouri
for purchasing and possessing one grain of heroin.
Claiming that the heroin capsule had been obtained
through an unlawful search and seizure, petitioner moved
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to suppress it. The motion was granted, and shortly
thereafter, on the Government’s motion, the case against
petitioner was dismissed.

In January of 1952, petitioner was again indicted, this
time for four other illicit transactions in narcotics. The
Government’s case consisted principally of the testimony
of two drug addicts who claimed to have procured the
illicit stuff from petitioner under the direction of federal
agents. The only witness for the defense was the de-
fendant himself, petitioner here. He denied any nar-
cotics dealings with the two Government informers and
attributed the testimony against him to personal hostility.

Early on his direct examination petitioner testified as
follows:

“Q. Now, first, Mr. Walder, before we go further
in your testimony, I want to you [sic] tell the Court
and jury whether, not referring to these informers in
this case, but whether you have ever sold any
narcotics to anyone.

“A. I have never sold any narcotics to anyone in
my life.

“Q. Have you ever had any narcotics in your
possession, other than what may have been given
to you by a physician for an ailment?

“A. No.

“Q. Now, I will ask you one more thing. Have
you ever handed or given any narcotics to anyone as
a gift or in any other manner without the receipt of
any money or any other compensation?

“A. I have not.

“Q. Have you ever even acted as, say, have you
acted as a conduit for the purpose of handling what
you knew to be a narcotic from one person to
another?

“A. No, sir.”
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On cross-examination, in response to a question by Gov-
ernment counsel making reference to this direct testimony,
petitioner reiterated his assertion that he had never pur-
chased, sold or possessed any narcotics. Over the de-
fendant’s objection, the Government then questioned him
about the heroin capsule unlawfully seized from his home
in his presence back in February 1950. The defendant
stoutly denied that any narcotics were taken from him at
that time.! The Government then put on the stand one
of the officers who had participated in the unlawful search
and seizure and also the chemist who had analyzed the
heroin capsule there seized. The trial judge admitted this
evidence, but carefully charged the jury that it was not
to be used to determine whether the defendant had com-
mitted the crimes here charged, but solely for the purpose
of impeaching the defendant’s credibility. The defend-
ant was convicted, and the Court of Appeals for the
Eighth Circuit affirmed, one judge dissenting. 201 F. 2d
715. The question which divided that court, and the
sole issue here, is whether the defendant’s assertion on
direct examination that he had never possessed any nar-
cotics opened the door, solely for the purpose of attacking
the defendant’s credibility, to evidence of the heroin un-
lawfully seized in connection with the earlier proceeding.
Because this question presents a novel aspect of the
scope of the doctrine of Weeks v. United States, 232
U. S. 383, we granted certiorari. 345 U. S. 992.

The Government cannot violate the Fourth Amend-
ment >—in the only way in which the Government can do
anything, namely through its agents—and use the fruits

1 This denial squarely contradicted the affidavit filed by the de-
fendant in the earlier proceeding, in connection with his motion under
Rule 41 (e) to suppress the evidence unlawfully seized.

2“The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures, shall
not be violated . . . ."”
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of such unlawful conduct to secure a conviction. Weeksv.
United States, supra. Nor can the Government make
indirect use of such evidence for its case, Silverthorne
Lumber Co. v. United States, 251 U. S. 385, or support
a conviction on evidence obtained through leads from the
unlawfully obtained evidence, cf. Nardone v. United
States, 308 U. S. 338. All these methods are outlawed,
and convictions obtained by means of them are invali-
dated, because they encourage the kind of society that
is obnoxious to free men.

It is one thing to say that the Government cannot make
an affirmative use of evidence unlawfully obtained. It is
quite another to say that the defendant can turn the
illegal method by which evidence in the Government’s
possession was obtained to his own advantage, and pro-
vide himself with a shield against contradiction of his
untruths. Such an extension of the Weeks doctrine
would be a perversion of the Fourth Amendment.

Take the present situation. Of his own accord, the
defendant went beyond a mere denial of complicity in the
crimes of which he was charged and made the sweeping
claim that he had never dealt in or possessed any narcotics.
Of course, the Constitution guarantees a defendant the
fullest opportunity to meet the accusation against him.
He must be free to deny all the elements of the case
against him without thereby giving leave to the Govern-
ment to introduce by way of rebuttal evidence illegally
secured by it, and therefore not available for its case in
chief. Beyond that, however, there is hardly justifica-
tion for letting the defendant affirmatively resort to
perjurious testimony in reliance on the Government’s
disability to challenge his credibility.?

3Cf. Michelson v. United States, 335 U. S. 469, 479: “The price
a defendant must pay for attempting to prove his good name is to
throw open the entire subject which the law has kept closed for his
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The situation here involved is to be sharply contrasted
with that presented by Agnello v. United States, 269 U. 8.
20. There the Government, after having failed in its
efforts to introduce the tainted evidence in its case in
chief, tried to smuggle it in on cross-examination by ask-
ing the accused the broad question “Did you ever see
narcotics before?”’* After eliciting the expected denial,
it sought to introduce evidence of narcotics located in the
defendant’s home by means of an unlawful search and
seizure, in order to discredit the defendant. In holding
that the Government could no more work in this evi-
dence on cross-examination than it could in its case in
chief, the Court foreshadowed, perhaps unwittingly, the
result we reach today:

“And the contention that the evidence of the search
and seizure was admissible in rebuttal is without
merit. In his direct examination, Agnello was not
asked and did not testify concerning the can of co-
caine. In cross-examination, in answer to a ques-
tion permitted over his objection, he said he had
never seen it. He did nothing to waive his consti-
tutional protection or to justify cross-examination in
respect of the evidence claimed to have been obtained
by the search. . . .” 269 U. S., at 35.

The jud t1
e judgment is Affirmed.

Mgr. Justick Brack and MRg. Justice DoucLas dissent.

benefit and to make himself vulnerable where the law otherwise
shields him.”

The underlying rationale of the Michelson case also disposes
of the evidentiary question raised by petitioner, to wit, “whether
defendant’s actual guilt under a former indictment which was dis-
missed may be proved by extrinsic evidence introduced to impeach
him in a prosecution for a subsequent offense.”

* Transeript of Record, p. 476, Agnello v. United States, 269
U. S. 20.




WESTERN AIR LINES ». C. A. B. 67

Syllabus.

WESTERN AIR LINES, INC. v. CIVIL AERO-
NAUTICS BOARD &t AL.

NO. 225. CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT.*

Argued December 9-10, 1953.—Decided February 1, 1954.

Section 406 (b) of the Civil Aeronautics Act, as amended, requires
the Civil Aeronautics Board, in fixing mail-pay subsidy for air
carriers, to “take into consideration . . . the need of each such air
carrier for compensation . . . sufficient . . . together with all
other revenue of the air carrier, to enable such air carrier . . . to
maintain and continue the development” of a national air-trans-
portation system. Held: In fixing mail-pay subsidy for the air
carrier in this case, the Board was required to take into considera-
tion the carrier’s profits derived from (1) the operation of restau-
rants and other concessions at airports, (2) the sale of tangible
assets to another air carrier, and (3) the sale of a route to another
air carrier. Pp. 68-73.

(a) The “need” of the carrier which the Board is required to
consider in fixing a subsidy rate is “the need” of the carrier as a
whole. P.71.

(b) The “all other revenue” which the Board is required to
consider includes nonflight income from incidental carrier activi-
ties, not transportation revenue alone. P. 71.

(¢) The profit derived by a carrier from the sale of a route to
another carrier is also “other revenue” within the meaning of
§ 406 (b). Pp. 71-72.

(d) The standard prescribed by Congress to guide the Board
in fixing mail-pay subsidy is “the need” of the carrier; and the
Board was not justified, on the record in this case, in disregarding
profits derived from the sale of a route to another carrier, in order
“to safeguard the incentive for voluntary route transfers.” Pp.
72-73.

92 U.S. App. D. C. 248,207 F. 2d 200, affirmed.

*Together with No. 224, Civil Aeronautics Board v. Summerfield,
Postmaster General, et al., also on certiorari to the same court.
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The Civil Aeronautics Board issued an order fixing
mail-pay subsidy for an air carrier. 14 C. A. B. 201
Both the Postmaster General and the carrier sought re-
view of the Board’s order in the Court of Appeals, which
sustained the order in part and reversed it in part. 92
U. S. App. D. C. 248, 207 F. 2d 200. This Court granted
certiorari. 346 U. S. 811. Affirmed, p. 73.

Emory T. Nunneley, Jr. argued the cause for the Civil
Aeronautics Board. With him on the brief was O. D.
Ozment.

Hugh W. Darling argued the cause for Western Air
Lines, Inc., petitioner in No. 225 and respondent in No.
224. With him on the brief were Edward S. Shattuck
and D. P. Renda.

Daniel M. Friedman argued the cause for the United
States and the Postmaster General, respondents. With
him on the brief were Acting Solicitor General Stern, As-
sistant Attorney General Barnes, Murray L. Schwartz
and Eugene J. Brahm.

Mg. Justice DoucrLas delivered the opinion of the
Court.

These cases, here on writs of certiorari to the Court
of Appeals for the District of Columbia, present an im-
portant question in the construction of § 406 (b) of the
Civil Aeronautics Act of 1938, 52 Stat. 973, as amended,
49 U. S. C. §401 et seq. Section 406 (a) authorizes the
Civil Aeronautics Board to fix “fair and reasonable rates
of compensation for the transportation of mail by air-
craft.”* Section 406 (b) requires the Board to take into

1 “The [Board] is empowered and directed, upon its own initia-
tive or upon petition of the Postmaster General or an air carrier,
(1) to fix and determine from time to time, after notice and hearing,
the fair and reasonable rates of compensation for the transportation
of mail by aircraft, the facilities used and useful therefor, and the
services connected therewith (including the transportation of mail
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consideration, inter alia, “the need of each such air carrier
for compensation for the transportation of mail sufficient
to insure the performance of such service, and, together
with all other revenue of the air carrier, to enable such
air carrier under honest, economical, and efficient manage-
ment, to maintain and continue the development of air
transportation to the extent and of the character and
quality required for the commerce of the United States,
the Postal Service, and the national defense.” * The con-

by an air carrier by other means than aircraft whenever such trans-
portation is incidental to the transportation of mail by aircraft or is
made necessary by conditions of emergency arising from aircraft
operation), by each holder of a certificate authorizing the transporta-
tion of mail by aircraft, and to make such rates effective from such
date as it shall determine to be proper; (2) to prescribe the method
or methods, by aircraft-mile, pound-mile, weight, space, or any com-
bination thereof, or otherwise, for ascertaining such rates of com-
pensation for each air carrier or class of air carriers; and (3) to
publish the same; and the rates so fixed and determined shall be paid
by the Postmaster General from appropriations for the transportation
of mail by aireraft.”

2 “In fixing and determining fair and reasonable rates of compensa-
tion under this section, the [Board], considering the conditions
peculiar to transportation by aircraft and to the particular air
carrier or class of air carriers, may fix different rates for different
air carriers or classes of air carriers, and different classes of service.
In determining the rate in each case, the [Board] shall take into
consideration, among other factors, the condition that such air car-
riers may hold and operate under certificates authorizing the car-
riage of mail only by providing necessary and adequate facilities
and service for the transportation of mail; such standards respect-
ing the character and quality of service to be rendered by air carriers
as may be prescribed by or pursuant to law; and the need of each
such air carrier for compensation for the transportation of mail suffi-
cient to insure the performance of such service, and, together with
all other revenue of the air carrier, to enable such air carrier under
honest, economical, and efficient management, to maintain and con-
tinue the development of air transportation to the extent and of the
character and quality required for the commerce of the United
States, the Postal Service, and the national defense.”
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troversy in the present cases turns on the meaning of the
words “the need of each such air carrier” and “all other
revenue of the air carrier.”

Western Air Lines filed a petition for a rate order April
26, 1944. In 1951 the Board finally determined the rate
applicable between May 1, 1944, and December 31, 1948.
During this open-rate period Western realized some
$88,000 in profits from the operation of restaurants and
other concessions at airport terminals. The Board de-
termined that this income was “other revenue” avail-
able to reduce mail pay. During the open-rate period
Western with approval of the Board ° sold to United Air
Lines its certificate and properties for air operations
(Route 68) between Los Angeles and Denver, at a profit
in excess of $1,000,000. The Board treated the profit
derived from the sale of the tangible assets (approximately
$650,000) as “other revenue” and reduced the mail com-
pensation by that amount. But it declined to reduce the
mail-pay allowance by the profit realized from the sale of
the “intangible value” of the route. The Board con-
cluded that that amount should not be used in offset be-
cause it wanted “to encourage improvement of the air
route pattern through voluntary route transfers by other
air carriers.” 14 C. A. B., at 246.

On review, Western challenged the inclusion in “other
revenue” of the amounts received from the concessions
and the profit from the sale of the tangible assets. The
Postmaster General* challenged the exclusion from the

3 United-Western, Acquisition of Air Carrier Property, 8 C. A. B.
298 (1947).

4+ The Postmaster General has not only the duty to pay the mail
rates from appropriations for the transportation of mail by aircraft
but also is given standing by § 406 (a) to petition the Board to fix
and determine the rates. A change in the function of the Postmaster
General was made by Reorganization Plan No. 10 of 1953, effective
October 1, 1953, 67 Stat. 644.




WESTERN AIR LINES ». C. A. B. 71
67 Opinion of the Court.

offsets of the profit Western made on the sale of the intan-
gibles. The Court of Appeals sustained the Board in
Western’s petition and reversed it in the other petition
and remanded the case to the Board for the fixing of a
new rate after deducting the entire profit from the sale of
Western’s Route 68. 92 U. S. App. D. C. 248, 207 F. 2d
200.

Some air-mail rates are service rates, based on mail-
miles flown; ® others are subsidy rates based on “need.”
We are here concerned with a subsidy rate which in
Western’s case was fixed so as to produce a 7-percent
return on investment after taxes for the period in question.
In other words, the end problem concerns not the amount
of money provided for operation and development but
the amount of profit over and above all such sums.

We read the Act as meaning that “the need” of the
carrier which Congress has directed the Board to con-
sider in fixing a subsidy rate is “the need” of the carrier
as a whole. The need specified in § 406 (b) is measured
by “compensation for the transportation of mail suffi-
cient to insure the performance of such service, and, to-
gether with all other revenue of the air carrier, to enable”
it to develop air transportation, ete. The “compensation
for the transportation of mail” is flight income. It seems
too clear for argument that “all other revenue” would
include nonflight income from incidental air-carrier activ-
ities. We have found nothing persuasive as indicating
that “all other revenue” means transportation revenue.
The inclusive nature of the category precludes a narrow
reading. If the carrier’s treasury is lush, “the need” for
subsidy decreases whether the opulence is due to transpor-
tation activities or to activities incidental thereto.

By the same reasoning the profit made by Western on
the sale of Route 68 is also “other revenue” within the

5 See, for example, Eastern Air Lines, Mail Rates, 3 C. A. B. 733
(1942).

288037 O—54——10
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meaning of § 406 (b). The Board agrees; but it goes on
to say that that is not the end of the matter, since the
reduction of the subsidy by the entire amount of the
profit is not mandatory. The Act, it is true, merely says
that the Board in determining the rate “shall take into
consideration” various factors, including “the need” of
the carrier (§ 406 (b)); and the “need,” as we have noted,
is not merely for compensation to insure the transpor-
tation of mail but compensation for “the development
of air transportation” under the prescribed standards.
By that standard the “need” in a given case may be so
great that profits from other transactions should be al-
lowed in addition to the normal rate. Or, on the other
hand, the total revenues of the carrier as against its oper-
ating costs and developmental program may be so great
that “the need” for subsidy disappears and the carrier is
transferred to the service rate for mail pay. The difficulty
here is that the Board, in concluding that a part of the
profits from the sale to United should not be used as an
offset, forsook the standard of “need” and adopted a dif-
ferent one. The Board wanted “to safeguard the incen-
tive for voluntary route transfers.” It thought it could
not keep this incentive alive in the industry unless the
profit were allowed in addition to the subsidy. The Board
thought it important to keep that incentive alive in order
to promote route transfers and mergers which the Board
could not compel. The Board therefore argues that al-
lowance of the profit over and above a subsidy enables
Western “to maintain and continue the development of
air transportation” within the meaning of § 406 (b), since
the sale of Route 68 was consistent with the development
program which the Board deemed desirable.

The Act, however, speaks of “the need” of the carrier
for the subsidy, not the effect of a policy on carriers in
general. This is not a case of recapture of earnings.
Western keeps the entire amount of the profit. The issue
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is how much additional money Western is to receive in
the form of a subsidy. Western’s “need” is the measure
of the amount authorized by Congress. No finding was
made that there was “need” for the additional subsidy,
in the sense that otherwise Western would not have been
willing or able to make the transfer of Route 68 in accord-
ance with the development program which the Board
deems advisable. Whether such a finding would have
satisfied the statutory requirement is a question we do
not reach, since the opinion of the Board makes plain
that other considerations were controlling:

“. . . our decision not to include the net profit
from the sale of intangibles was reached solely be-
cause we are thus seeking to encourage improvement
of the air route pattern through voluntary route
transfers by other air carriers.” 14 C. A. B., at 246.

The standard prescribed by Congress, however, is “the
need” of the air carrier whose subsidy rates are being
fixed.

Affirmed.
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DELTA AIR LINES, INC. v. SUMMERFIELD,
POSTMASTER GENERAL, ET AL.

NO. 223. CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT.”

Argued December 9-10, 1953 —Decided February 1, 1954.

Section 406 (b) of the Civil Aeronautics Act, as amended, requires
the Civil Aeronautics Board, in fixing mail-pay subsidy for air car-
riers, to “take into consideration . . . the need of each such air
carrier for compensation . . . sufficient . . . together with all
other revenue of the air carrier, to enable such air carrier . . . to
maintain and continue the development” of a national air-trans-
portation system. Held: In fixing the mail-pay subsidy for
the foreign operations of the carrier here involved during a past
period, the Board erred in refusing to offset against the carrier’s
need for foreign operations excess earnings during the same period
on its domestic operations. Pp. 75-80.

(a) An air-mail subsidy may not exceed the carrier’s “need,”
which is to be measured by the entirety of the carrier’s operations,
not by the losses of one division or department, even when a rate
is fixed for a class of service, as authorized by §406 (b). Pp.
78-79.

(b) Arguments of policy against this conclusion are for Con-
gress, not the courts. Pp. 79-80.

92 U.S. App. D. C. 256, 207 F. 2d 207, affirmed.

The Civil Aeronautics Board issued an order fixing
mail-pay subsidy for an air carrier. 14 C. A. B. 681.
On the Postmaster General’s petition for review, the
Court of Appeals reversed. 92 U. S. App. D. C. 256, 207
F. 2d 207. This Court granted certiorari. 346 U.S. 811.
Affirmed, p. 80.

Emory T. Nunneley, Jr. argued the cause for the Civil
Aeronautics Board. With him on the brief was O. D.
Ozment.

*Together with No. 222, Civil Aeronautics Board v. Summerfield,
Postmaster General, et al., also on certiorari to the same court.
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L. Welch Pogue argued the cause and filed a brief for
petitioner in No. 223.

Daniel M. Friedman argued the cause for the United
States and the Postmaster General, respondents. With
him on the brief were Acting Solicitor General Stern, As-
sistant Attorney General Barnes, Murray L. Schwartz
and Eugene J. Brahm.

Hubert A. Schneider, on behalf of Braniff Airways, Inec.,
C. Edward Leasure, on behalf of Northwest Airlines, Inc.,
and Gerald B. Brophy, on behalf of Trans World Air-
lines, Inc., filed a brief, as amici curiae, urging reversal.

MRr. Justice Doucras delivered the opinion of the
Court.

Delta Air Lines, petitioner in No. 223, is the successor
by merger to Chicago and Southern Air Lines (C & S).
C & S was an air carrier which conducted both domestic
and foreign operations prior to the merger. The present
case Involves subsidy mail pay for its foreign operations
from 1946 through 1950.

In 1948 the Board, on applications made by C & S in
1944 and 1945, fixed a prospective annual subsidy for its
domestic operations beginning January 1, 1948 which
the Board estimated would yield a net return after taxes
of 7.4 percent on that part of its investment allocable
to those operations. 9 C. A. B. 786. The following
three years—1948, 1949, and 1950—the rates in operation
produced a subsidy of more than $654,000 in excess of a
7.4-percent return.

In 1946 C & S applied for subsidy mail pay on its
Latin-American routes. On October 18, 1951, the Board
issued its opinion and order. Rates were fixed retroac-
tively from November 1, 1946, to December 15, 1950, and
prospectively from December 16, 1950. The subsidy
awarded was designed to give the carrier a 7-percent re-
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turn, on the property allocable to foreign operations, after
taxes for the past period, and 10 percent for the future.
14 C. A. B. 681.

In fixing the subsidy for the past period, the Board
refused to offset against the carrier’s need for for-
eign operations the excess earnings on 1its domestic
flights. It gave two “considerations of economic policy”
for that position.! First, the Board said it would put

1 The Board said:

“If an offset policy were adopted, the almost invariable result
would be that, as in the instant case, the profits from a carrier’s
domestic operation would be used to sustain any international opera-
tions it might have. Recognizing this likelihood, we hesitate to
burden the more robust segment of the industry with the obliga-
tions of the economically weaker part. For if the domestic air
transport system can be kept financially sound, the public must
ultimately benefit, putting aside any consideration of the obvious
advantage of reduced rates of mail compensation. Thus, we antici-
pate that if the carriers’ earning position continues strong, reduc-
tions in the domestic fare level will be possible, thereby giving impetus
to the further development of the industry. In addition, with im-
proved earnings, the domestic operators should be able to benefit
the public and themselves with more modern aircraft, and with im-
proved methods affording safer and more efficient operations. We
cannot escape the thought that if we allow international operations
to be carried on the back of domestic operations, we shall be sub-
jecting the latter to an unjustifiable strain. Many of the domestic
operators are well along the road to self-sufficiency. It is our duty
to speed them on their way, not thwart them.

“Tt also appears desirable to maintain the comparative status be-
tween those domestic operators which have foreign routes as against
those which do not have foreign routes. Since carriers fall into fairly
well-defined classes, the Board is enabled to fix uniform domestic
mail rates for groups of carriers provided, of course, that their com-
parative status is preserved by excluding consideration of any inter-
national operations. A carrier operating under a class rate has
every incentive to operate efficiently because it may retain any
profits it earns in excess of the estimated return to be afforded by
the uniform rate. It is also administratively desirable to preserve
a comparative status between carriers because the Board has been
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an ‘“‘unjustifiable strain” on domestic operations if the
latter were required to carry the international operations.
Second, it concluded that regulatory ends would be better
served by maintaining “the comparative status between
those domestic operators which have foreign routes as
against those which do not have foreign routes.”

On the Postmaster General’s petition for review the
Court of Appeals reversed the Board. 92 U. S. App.
D. C. 256,207 F. 2d 207. The cases are here on certiorari,
346 U. S. 811, and were argued with Nos, 224 and 225,
decided this day, ante, p. 67.

As we have already noted in the companion cases,
§ 406 (a) of the Civil Aeronautics Act, 52 Stat. 998, 49
U. S. C. §486 (a), directs the Board to fix “fair and rea-
sonable rates of compensation for the transportation of
mail by aircraft.” Section 406 (b) provides that the
Board in determining those rates

“shall take into consideration, among other factors,
. . . the need of each such air carrier for compensa-
tion for the transportation of mail sufficient to insure
the performance of such service, and, together with
all other revenue of the air carrier, to enable such air
carrier under honest, economical, and efficient man-
agement, to maintain and continue the development

able to analyze the operations of each carrier within a class in the
light of the results achieved by others within the same class. The
comparison technique of rate-making has proved to be the most
satisfactory and practicable available to the Board. If we were
required to fix rates for both domestic and international operations
at the same time, it would be difficult, if not impossible, to find a
suitable basis for a comparison technique of analysis.

“In view of the foregoing, we find that the earnings from C&S’
domestic routes should not be used to offset the ‘need’ resulting
from the carrier’s international routes. This conclusion stems from
considerations of economic policy; we are not deciding the question
of our legal power to make such an offset.” 14 C. A. B,, at 683.
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of air transportation to the extent and of the char-
acter and quality required for the commerce of the
United States, the Postal Service, and the national
defense.”

The mandate is that the Board “shall take into consid-
eration” what “the need” of the carrier is. The Act thus
poses as the initial question for the Board whether the
financial condition of the carrier is such that it needs a
subsidy or has no need for one. The Board did not find
that Delta had a “need” for an additional $654,000. It
merely concluded that those excess domestic profits should
not “as a matter of economic policy” be taken into ac-
count in computing a subsidy for international operations.
In that posture the decision of the Board seems not in
conformity with the law.

The Board answers to the effect that under § 406 (b)
it “may fix different rates for different air carriers or
classes of air carriers, and different classes of service.”
It may, therefore, fix a rate for international service.
Since it may do that, it may, consistently with rate-mak-
ing decisions (see, e. g., American Toll Bridge Co. v. Rail-
road Commission, 307 U. S. 486, 494), fix the rate at a
level which will sustain the particular unit. Therefore
the Board need do no more under § 406 (b) when it fixes a
rate for international service than offset revenue attribut-
able to the class of service for which the rate is made.
That is the argument.

There are aspects of traditional rate-making that are
carried over into the Act. Thus we held in 7. W. A. v.
Civil Aeronautics Board, 336 U. S. 601, that rates under
the Act are made retroactive only to the date of the
application. We also noted in that case that the “need”
clause in § 406 (b) is not wholly at war with traditional
rate-making functions. Id., p. 604. But the application
of the “need” clause which the Board has made in this
case is at war with the language of § 406 (b). The stand-
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ard is “the need of each such air carrier.” The “need” of
the carrier is measured by the entirety of its operations,
not by the losses of one division or department. The
measure of “the need” is an amount of compensation nec-
essary to carry the mail and “together with all other rev-
enue of the air carrier” adequate for maintenance and
development. And the Act defines “air carrier” as “any
citizen of the United States who undertakes . . . to en-
gage in air transportation . ...” §1(2). Thus the
wording of the Act precludes measuring “the need” of
the carrier by any other unit than the carrier as an
entity.

As we read the Act, Congress has established a special
formula for the fixing of a subsidy rate. While the rate
may be for a class of service, the return in form of a sub-
sidy must be computed with reference to the entire opera-
tions of the carrier. The requirement is that the Board
offset all of a carrier's revenues in determining the sub-
sidy; there is no discretion in the Board to disregard any
portion of the revenue because of economic or other
policy considerations. In other words, an air carrier’s
subsidy need is an amount which, “together with all other
revenue’’ of the carrier, will enable it to meet and main-
tain the objectives of the Act. The carrier’s “need” is
therefore a limiting factor in the sense that the subsidy
may not exceed it. Since the Board did not construe and
apply the Act in that manner, the Court of Appeals was
correct in reversing the rate order.

The Board makes an extended argument of policy
against that position in elaboration of the reasons it ad-
vanced for not offsetting the excess earnings from do-
mestic operations against the international subsidy rate.?
It maintains that maximum operating efficiency on the
part of air carriers and the development of air transpor-

2 See note 1, supra.
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tation—prominent objectives of the Act *—will be better
served by setting subsidy rates on a divisional rather than
on a system basis. This may be so. But that is a matter
of policy for Congress to decide. As we read § 406 (b),
Congress adopted in the present Act a rate formula based
on “the need” of the carrier as measured by its entire
operations, even when a rate was being fixed for a class
of service.

Affirmed.

3 Section 2 of the Act provides:

“In the exercise and performance of its powers and duties under
this Act, the [Board] shall consider the following, among other
things, as being in the public interest, and in accordance with the
public convenience and necessity—

“(a) The encouragement and development of an air-transporta-
tion system properly adapted to the present and future needs of
the foreign and domestic commerce of the United States, of the Postal
Service, and of the national defense;

“(b) The regulation of air transportation in such manner as to
recognize and preserve the inherent advantages of, assure the highest
degree of safety in, and foster sound economic conditions in, such
transportation, and to improve the relations between, and coordinate
transportation by, air carriers;

“(c¢) The promotion of adequate, economical, and efficient service
by air carriers at reasonable charges, without unjust discriminations,
undue preferences or advantages, or unfair or destructive competitive
practices;

“(d) Competition to the extent necessary to assure the sound
development of an air-transportation system properly adapted to
the needs of the foreign and domestic commerce of the United States,
of the Postal Service, and of the national defense;

“(e) The regulation of air commerce in such manner as to best
promote its development and safety; and

“(f) The encouragement and development of civil aeronautics.”
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UNITED STATES v. CITY OF NEW BRITAIN ET AL.

CERTIORARI TO THE SUPREME COURT OF ERRORS OF
CONNECTICUT.

No. 92. Argued December 1, 1953 —Decided February 1, 1954.

Foreclosure sales under two mortgages on real estate of a delinquent
taxpayer in Connecticut produced less than enough to satisfy all
claims, which included a federal lien created by § 3670 of the
Internal Revenue Code for unpaid withholding and unemployment
taxes and insurance contributions and a City’s liens for delinquent
real-estate taxes and water rent. Connecticut laws provide that
real-estate tax liens “shall take precedence of all transfers and
incumbrances” in any manner affecting the property subject to
the lien and that water-rent liens take “precedence over all other
liens or incumbrances except taxes” on the property subject to the
liens. The record did not establish that the taxpayer was insol-
vent. Held: Since § 3670 of the Internal Revenue Code does
not in terms confer priority upon the lien created thereby and no
other federal statute does so in the circumstances of this case, the
priority of each statutory lien here involved must depend on the
time it attached to the property in question and became choate.
Pp. 82-88.

(a) The City gains no priority by the fact that its liens are
specific while the federal liens are general. P.84.

(b) United States v. Security Trust & Savings Bank, 340 U. S.
47, and United States v. Gilbert Associates, 345 U. S. 361, dis-
tinguished. Pp. 86-87.

(¢) That § 3672 of the Internal Revenue Code makes the fed-
eral lien invalid as to the prior recorded mortgages and the judg-
ment in this case, and that the mortgagee could have paid the
delinquent real-estate taxes and water rent with the amount so
paid becoming part of the mortgage debt covered by the mortgage
lien, does not require a different result. Pp. 87-88.

139 Conn. 363, 94 A. 2d 10, judgment vacated and cause remanded.

A Connecticut state court directed that, in the dis-
tribution of the proceeds of certain mortgage foreclosure
sales of real estate, certain municipal tax and water-rent
liens should take priority over certain federal tax liens.
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The Supreme Court of Errors affirmed. 139 Conn. 363,
94 A. 2d 10. This Court granted certiorari. 346 U. S.
809. Judgment vacated and cause remanded, p. 88.

Marvin E. Frankel argued the cause for the United
States. With him on the brief were Acting Solicitor
General Stern, Assistant Attorney General Holland,
Ellis N. Slack, A. F. Prescott and Harry Baum.

Frank R. Kennedy argued the cause for respondents.
With him on the brief for the City of New Britain were
William S. Gordon, Jr. and Harold Koplowitz.

Mgr. Justice MinToN delivered the opinion of the
Court.

The question presented by this writ involves the rela-
tive priority of statutory federal and municipal liens to
the proceeds of a mortgage foreclosure sale of the prop-
erty to which the liens attached.

Two mortgages on the real property of a corporation
located in the City of New Britain, Connecticut, were
foreclosed by judgment sale in the Superior Court of
Hartford County, and a gross sum of $28,071.24 was
realized. Against this fund, there were claims of some
$31,000, including expenses of the sale, the two mort-
gages, a judgment of record, and various statutory liens
asserted by the City and by the United States. The
federal liens, securing unpaid withholding and unemploy-
ment taxes and insurance contributions totaling $8,475.13,
were created by § 3670 of the Internal Revenue Code.’

1“SEC. 3670. PROPERTY SUBJECT TO LIEN.

“If any person liable to pay any tax neglects or refuses to pay
the same after demand, the amount (including any interest, penalty,
additional amount, or addition to such tax, together with any costs
that may acerue in addition thereto) shall be a lien in favor of the
United States upan all property and rights to property, whether real
or personal, belonging to such person.” I.R.C. §3670,26 U.S. C.
(1946 ed.) § 3670.
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They arose at the times the assessment lists were received
in the office of the Collector of Internal Revenue for
Connecticut * on various dates between April 26, 1948,
and September 21, 1950. The City’s liens, which at-
tached to the specific real estate sold in the total sum
of $3,587.71, are for delinquent real-estate taxes and
water rent. The real-estate taxes became due on various
dates in 1947 through 1951, the liens attaching in each
case as of October 1 or other assessment date of the prior
year; ® the water-rent liens arose upon failure to pay*
and date from December 1, 1947, to June 1, 1951,

A Connecticut statute provides that real-estate tax
liens “shall take precedence of all transfers and ineum-
brances” in any manner affecting the property subject
to the lien® Another state law gives the water-rent
liens “precedence over all other liens or incumbrances
except taxes” on the property subject to the liens.® The
funds available for distribution being insufficient to pay
all claimants in full, the Superior Court directed that
the expenses, the City’s liens, the mortgages, the judg-
ment lien, and the United States’ liens be paid in that
order. The United States appealed from the judgment
insofar as the statutory liens of the City were given pri-
ority over those of the United States. The Supreme
Court of Errors of Connecticut affirmed, 139 Conn. 363,
94 A. 2d 10, and we granted certiorari, 346 U. S. 809.

2]. R. C, §3671, 26 U. 8. C. (1946 ed.) § 3671.

3 Conn. Gen. Stat., 1949, c. 88, § 1853.

4 Conn. Gen. Stat., 1949, ¢. 34, § 758.

5Conn. Gen. Stat., 1949, c. 88, § 1853.

6 Conn. Gen. Stat., 1949, c. 34, §758. As construed by the Su-
preme Court of Errors of Connecticut in this case, the term “taxes”
in § 758 includes “only those taxes which may be assessed in favor
of the state or some subdivision thereof and which, under the law,
are secured by specific liens upon real property.” 139 Conn. 363,
367,94 A. 2d 10, 12.
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We are here dealing with several statutory liens,
some owned by the City and some by the Federal Gov-
ernment, on real estate. The Supreme Court of Errors
stated that the City’s liens were specific and perfected.
Such characterization of a lien by the State is not, of
course, conclusive against the Federal Government.
United States v. Security Trust & Savings Bank, 340 U. S,
47,49; Illinois v. Campbell, 329 U. 8. 362, 371. However,
we accept the holding as to the specificity of the City’s
liens since they attached to specific pieces of real property
for the taxes assessed and water rent due. The liens may
also be perfected in the sense that there is nothing more
to be done to have a choate lien—when the identity of the
lienor, the property subject to the lien, and the amount of
the lien are established. The federal tax liens are general
and, in the sense above indicated, perfected. But the
fact that one group of liens is specific and the other
general in and of itself is of no significance in these cases
involving statutory liens on real estate only. United
States v. City of Greenwille, 118 F. 2d 963, 964. A mort-
gage is a specific lien, yet “[a] statutory lien is as binding
as a mortgage, and has the same capacity to hold the
land so long as the statute preserves it in force.” Rankin
v. Scott, 12 Wheat. 177, 179.

Thus, the general statutory liens of the United States
are as binding as the specific statutory liens of the City.
The City gains no priority by the fact that its liens are
specific while the United States’ liens are general. Obvi-
ously, the State cannot on behalf of the City impair the
standing of the federal liens, without the consent of Con-
gress. Michigan v. United States, 317 U. S. 338, 340;
United States v. Oklahoma, 261 U. S. 253, 260; United
States v. Snyder, 149 U. S. 210, 214. On the other hand,
the federal statutes do not attempt to give priority in all
cases to liens created under the paramount authority of
the United States. The statute creating the federal liens
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here involved, I. R. C., § 3670, does not in terms confer
priority upon them.

When the debtor is insolvent, Congress has expressly
given priority to the payment of indebtedness owing the
United States, whether secured by liens or otherwise, by
§ 3466 of the Revised Statutes, 31 U. S. C. (1946 ed.)
§ 191. In that circumstance, where all the property of
the debtor is involved, Congress has protected the federal
revenues by imposing an absolute priority.” Where the
debtor is not insolvent, Congress has failed to expressly
provide for federal priority, with certain exceptions not
relevant here® although the United States is free to pur-
sue the whole of the debtor’s property wherever situated.
The State, having a lien only upon property within its
boundaries, may not reach beyond the state line to fasten
its lien upon other property. The record does not estab-
lish that the taxpayer in this case was insolvent.

It does not follow, however, that the City’s liens must
receive priority as a whole. We believe that priority of
these statutory liens is determined by another principle
of law, namely, “the first in time is the first in right.”
As stated by Chief Justice Marshall in Rankin v. Scott,
supra: .

“The principle is believed to be universal, that a
prior lien gives a prior claim, which is entitled to prior
satisfaction, out of the subject it binds, unless the lien
be intrinsically defective, or be displaced by some act
of the party holding it, which shall postpone him in
a Court of law or equity to a subsequent claimant.”
12 Wheat., at 179.

This principle is widely accepted and applied, in the ab-
sence of legislation to the contrary. 33 Am. Jur., Liens,

? United States v. Gilbert Associates, 345 U. S. 361; United States
v. Waddill, Holland & Flinn, 323 U. S. 353.

8E. g, I. R. C.,, §2800 (e), 26 U. S. C. (1946 ed.) §2800 (e)
(distilled spirits tax lien).
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§33; 53 C. J. S., Liens, § 10b. We think that Congress
had this cardinal rule in mind when it enacted § 3670, a
schedule of priority not being set forth therein. Thus,
the priority of each statutory lien contested here must
depend on the time it attached to the property in question
and became choate.

The United States in claiming priority for all its liens
relies heavily on two recent cases from this Court, United
States v. Security Trust & Savings Bank, supra, and
United States v. Gilbert Associates, 345 U.S.361. Wedo
not think they are inconsistent with our decision in this
case.

The Security Trust case involved an inchoate attach-
ment lien that had not ripened into a judgment at the
time the federal tax liens attached. We noted that
“InJumerous contingencies might arise that would pre-
vent the attachment lien from ever becoming perfected
by a judgment awarded and recorded.” 340 U. S., at 50.
Thus, the attachment lien was “merely a lis pendens notice
that a right to perfect a lien exists.” Ibid. Such incho-
ate liens may become certain as to amount, identity of
the lienor, or the property subject thereto only at some
time subsequent to the date the federal liens attach and
cannot then be permitted to displace such federal liens.
Otherwise, a State could affect the standing of federal
liens, contrary to the established doctrine, simply by caus-
ing an inchoate lien to attach at some arbitrary time
even before the amount of the tax, assessment, ete., is
determined.? Accordingly, we concluded in Security
Trust “that the tax liens of the United States are superior
to the inchoate attachment lien . . . .” Id., at 51. In
the instant case, certain of the City’s tax and water-rent
liens apparently attached to the specific property and

9 See Sarner, Correlation of Priority and Lien Rights in the Col-
lection of Federal Taxes, 95 U. of Pa. L. Rev. 739, 755-761.
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became choate prior to the attachment of the federal
tax liens.

The State and the United States were both holders of
general statutory liens in the Gilbert Associates case.
But the question we have here did not arise there because
that was a case involving personal property and in-
solvency of the taxpayer. We said in that case:

“Where the lien of the Town and that of the Federal
Government are both general, and the taxpayer is
insolvent, § 3466 [Revised Statutes] clearly awards
priority to the United States.” 345 U.S., at 366.

Here the contest is between two groups of statutory
liens, one specific and one general, attached to the same
real estate, with no question of insolvency involved;
therefore, “the first in time is the first in right.”

The State finds the rule of “first in time, first in right”
not applicable because of § 3672 of the Internal Revenue
Code,* which makes the lien of the United States invalid
as to the prior recorded mortgages and the judgment in
this case. It points out that the mortgagee could have
paid the delinquent real-estate taxes and water rent,
with the amount so paid becoming part of the mortgage
debt covered by the mortgage lien,'* and suggests that
the federal tax lien would therefore be invalid as to such
amount by virtue of § 3672."* From this and a belief
that Congress did not intend, by giving mortgages and

10 “SEC. 3672. VALIDITY AGAINST MORTGAGEES, PLEDG-
EES, PURCHASERS, AND JUDGMENT CREDITORS.

“(a) Invauprty oF LiEN WritHoUuT NoticE—Such lien shall not
be valid as against any mortgagee, pledgee, purchaser, or judgment
creditor until notice thereof has been filed by the collector . .

I. R. C, §3672, as amended, 53 Stat. 882, 26 U. S. C. (1946 ed.)
§ 3672.

1 Conn. Gen. Stat., 1949, ¢. 361, § 7192.

12 We need not now pass upon the merits of this suggestion since
the situation is not presented by the record in this case.

288037 0—54——11
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judgments priority over federal tax liens, to supersede
state laws making certain interests superior to mortgages
and judgments, the Supreme Court of Errors concluded
that by enacting § 3672 Congress “expressed the inten-
tion that federal liens should be subordinated to such
mortgages and judgment liens as are described therein
and, consequently, subordinated to such other incum-
brances as have priority over those mortgages and judg-
ment liens.” **

We do not agree. The United States is not interested
in whether the State receives its taxes and water rents
prior to mortgagees and judgment creditors. That is a
matter of state law. But as to any funds in excess of
the amount necessary to pay the mortgage and judgment
creditors, Congress intended to assert the federal lien.
There is nothing in the language of § 3672 to show that
Congress intended antecedent federal tax liens to rank
behind any but the specific categories of interests set out
therein, and the legislative history lends support to this
impression.**

Under the circumstances, we vacate the judgment of
the Supreme Court of Errors of Connecticut and remand
the case to that court to have determined the order of
priority of the various liens asserted, in accordance with
this opinion.

Judgment vacated.

13139 Conn. 363, 373, 94 A. 2d 10, 15.

14 See United States v. Gilbert Associates, 345 U. S. 361, 364;
United States v. Security Trust & Savings Bank, 340 U. 8. 47, 51
(coneurring opinion).
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PARTMAR CORPORATION et aL. v. PARAMOUNT
PICTURES THEATRES CORP. Er AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT.

No. 17. Argued October 13, 1953.—Decided February 8, 1954.

Paramount leased a theatre and granted a franchise to Partmar to
exhibit first-run films of Paramount pictures, both for terms of
ten years. The lease provided that it was terminable at Para-
mount’s option if the franchise agreement “be cancelled or termi-
nated for any reason whatsoever.” In an antitrust suit by the
Government against Paramount and others, a Federal District
Court held that such franchise agreements were the product of an
illegal conspiracy and enjoined their enforcement. Paramount then
notified Partmar that it was terminating the franchise agreement
because of the injunction and that it was terminating the lease
because of termination of the franchise agreement. Partmar refused
to vacate the theatre, and Paramount sued in a Federal District
Court to obtain possession and for a declaratory judgment that the
lease had been properly terminated. Partmar answered, setting
up various defenses, and filed counterclaims seeking treble damages
resulting from a conspiracy respecting the franchise agreement in
violation of the Sherman Act. Paramount’s suit and the counter-
claims were separated for trial. After this Court had overruled
the Distriet Court’s finding that such franchise agreements violated
the Sherman Act, the eviction suit was tried and the District Court
found no substantial evidence of a conspiracy respecting the fran-
chise agreement and entered judgment for Partmar; but it also
dismissed Partmar’s treble-damage counterclaims, with prejudice
and without trial. Partmar took no appeal from the District
Court’s judgment in the eviction suit; but it appealed from the
judgment dismissing the treble-damage counterclaims. Held:
Collateral estoppel bars further litigation by the parties of the
issue of conspiracy in violation of the Sherman Act, and the judg-
ment dismissing the counterclaims with prejudice is sustained.
Pp. 90-103.

(a) A prior judgment between parties operates as an estoppel in
a suit on a cause of action different from that forming the basis
for the original suit only as to those matters in issue or points
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controverted, upon the determination of which the finding or verdict
was rendered. P.91.

(b) The District Court did not err in dismissing Partmar’s
counterclaims with prejudice and without a separate trial as to
their merits, and such dismissal did not deprive Partmar of due
process of law. Pp. 100-103.

(¢) The power remained in the trial court until entry of its final
judgment to set aside, for appropriate reasons, the former order
for the separate trial of the counterclaims. P. 100.

(d) A separate trial on the counterclaims would have been an
improper procedure, as the judgment entered in Paramount’s suit
was a final disposition of the determinative issue on the counter-
claims—whether or not the terms of the lease were the product
of an illegal conspiracy. Pp. 100-101.

(e) Partmar was not prejudiced by the failure of the District
Court to consider either the judgment or the decree in the Gov-
ernment’s antitrust suit as evidence of the conspiracy alleged in
the counterclaims. Pp. 102-103.

200 F. 2d 561, affirmed.

In a suit by respondents to declare a lease properly
terminated and to regain possession of a theatre, the
District Court decided that issue in favor of petitioners
but dismissed petitioners’ counterclaims for treble dam-
ages under the antitrust laws. 97 F. Supp. 552. The
Court of Appeals affirmed. 200 F. 2d 561. This Court
granted certiorari. 345 U.S.963. Affirmed, p. 103.

Russell Hardy argued the cause for petitioners. With
him on the brief were Henry Schaefer, Jr. and James
Wallace Kemp.

Jackson W. Chance argued the cause for respondents.
With him on the brief was Rodney K. Potter.

Me. Justick REED delivered the opinion of the Court.

This case presents a matter of federal practice involv-
ing inconsistent positions by litigants in court proceed-
ings. We have often held that under the doctrine of
res judicata a judgment entered in an action conclusively
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settles that action as to all matters that were or might
have been litigated or adjudged therein." But a prior
judgment between the parties has been held to operate
as an estoppel in a suit on a cause of action different
from that forming the basis for the original suit “only
as to those matters in issue or points controverted,
upon the determination of which the finding or verdict
was rendered.” 2 This latter aspect of res judicata is the
doctrine of collateral estoppel by judgment, established
as a procedure for carrying out the public policy of
avoiding repetitious litigation.

Petitioners entered counterclaims in a suit against them
by respondent. These counterclaims were dismissed by
the trial court upon determination of the original suit
for petitioners and against respondents. The cause of
action stated in petitioners’ counterclaims is based upon
a controverted personal right that had not been adjudged
and therefore res judicata is no bar to the claimed right
of recovery. Respondent, however, in its original suit
had raised an issue, determinative of its cause of action,
which had been therein successfully controverted by peti-
tioners to final judgment on the merits. Collateral estop-
pel stands as a bar to further litigation by the parties
of this issue, and this issue was held by the trial court to
be determinative of petitioners’ counterclaims. Peti-
tioners’ argument that the dismissal denied a hearing of
issues that might have been but were not determined
by the judgment on the merits of the original action

L Cromwell v. County of Sac, 94 U. S. 351, 352; Fayerweather v.
Ritch, 195 U. 8. 276, 300, 308; Gunter v. Atlantic Coast Line R. Co.,
200 U. S. 273, 290; Stoll v. Gottlieb, 305 U. S. 165.

2 Cromwell v. County of Sac, supra, at 353; United States v. Moser,
266 U. S. 236, 241; Treinies v. Sunshine Mining Co., 308 U. S. 66, 74;
Commissioner v. Sunnen, 333 U. 8. 591, 597-601. Cf. Federal Trade
Commission v. Cement Institute, 333 U. S. 683, 706, where the rule
1s recognized but its application denied because the issues differed.
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moved us to grant certiorari, limited to the issue of the
counterclaims. 345 U. S. 963.

Although federal jurisdiction was sought only on the
ground of diversity, the complaint relied upon a breach
of the Sherman Act, and the counterclaims were simi-
larly bottomed on that federal law. Therefore our con-
clusion is reached on a consideration of federal law and
procedure. It will depend upon whether or not any issue
of fact or law remained for decision after the primary
action was decided.®* The issue reaches us under the
following circumstances.

Paramount Pictures Theatres Corp., a subsidiary of
Paramount Productions, Inc., and successor to Para-
mount Pictures, Inc., is a New York corporation engaged
in the business of operating motion picture theatres
throughout the United States. These three corporations
will hereinafter be referred to jointly as ‘“Paramount.”
On August 31, 1939, Paramount leased the Paramount
Downtown Theatre in Los Angeles, California, for ten
years to Partmar Corp., a California corporation, peti-
tioner here, wholly owned by Fanchon & Marco, Inc.
This lease was subsequently amended in 1942 and ex-
tended to March 18, 1952. A “film franchise agreement”
was executed in conjunction with, and for the same period
as, the lease. It licensed Partmar to exhibit Paramount
pictures at the theatre as first “runs” of the films, required
Partmar to exhibit such pictures not less than forty-six
weeks each year, and set a scale of license fees. The
lease expressly provided that it was terminable at the
option of Paramount if the franchise agreement “be can-
celled or terminated for any reason whatsoever.” Other
provisions of the lease and agreement are not germane to
the issue before this Court.

% See Scott, Collateral Estoppel by Judgment, 56 Harv. L. Rev. 1;
Note, Collateral Estoppel by Judgment, 52 Col. L. Rev. 647.
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On December 31, 1946, a decree was entered in the Dis-
trict Court for the Southern District of New York in an
equity action brought by the United States against Para-
mount and other major companies of the motion picture
industry alleging a conspiracy to violate the Sherman Act,
26 Stat. 209, 15 U. S. C. §§ 1-2. Unaited States v. Para-
mount Pictures, Inc., 70 F. Supp. 53. One provision of
that decree defined a “franchise” to be a licensing agree-
ment “in effect for more than one motion picture season
and covering the exhibition of pictures released by one
distributor during the entire period of agreement” and en-
joined each of the defendants in that action “from further
performing any existing franchise to which it is a party
and from making any franchises in the future.” Id., at
73, Decree, § II, 5.

On March 26, 1947, Paramount notified Partmar that it
was cancelling and terminating the franchise agreement
because of the injunction, and on April 2, 1947, notified
Partmar that it was terminating the lease by reason of
the termination of the franchise agreement. Partmar
refused to vacate the theatre upon demand, and Para-
mount instituted this action on May 1, 1947, in the Dis-
trict Court for the Southern District of California, alleg-
ing diversity and unlawful detainer of the theatre. The
complaint sought, so far as is material here, restitution
of possession based on illegality of the franchise under
the Sherman Act as construed in the decree in the South-
ern District of New York, supra, and a declaratory judg-
ment that the lease had been properly terminated.

Partmar and Fanchon & Marco, Inc., answered setting
up various defenses and filed three counterclaims seeking
treble damages under 38 Stat. 731, 15 U. S. C. § 15, re-
sulting from a conspiracy between Paramount and other
motion picture companies in violation of the Sherman
Act. The conspiracy was alleged to have resulted in the
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imposition of excessive terms and conditions on Partmar
by the lease and franchise agreement.*

By order dated April 26, 1948, the District Court, upon
Paramount’s motion, ordered Paramount’s causes of ac-

4 Petitioner’s first counterclaim alleged:

“927. Paramount Pictures Theatres Corporation, Paramount Pic-
tures, Inc., Paramount Film Distributing Corporation, . . . and the
defendants in United States of America v. Paramount Pictures, Inc.,
et al., Equity No. 87-273, in the United States District Court for the
Southern District of New York, and other persons to the defendants
unknown, were, at the time of the acts and transactions stated in
the complaint herein, and they now are, engaged in a conspiracy in
restraint of trade and commerce among the States, in the distribution
and exhibition of motion pictures, in violation of the Act of July 2,
1890, that is to say, the same conspiracy stated in the complaint in
that case.

“32. This action has been brought by the plaintiff in pursuance
of the aforesaid conspiracy, arrangements and agreements, and to
evade and defeat the purpose to end the aforesaid conspiracy and
restraint of trade for which United States of America v. Paramount
Pictures, Inc., et al., Equity No. 87-273, was instituted.

“33. As part of the aforesaid conspiracy, the plaintiff and the third-
party defendants arranged and agreed among themselves, to require
Partmar Corporation to license for exhibition at the Paramount
Theatre for 46 weeks of each year, only photoplays made and released
by Paramount Pictures, Inc., and, for any failure upon the part of
Partmar Corporation to obey that requirement, to evict it from Para-
mount Theatre. The plaintiff, and the third-party defendants have
been able to impose, and they have in fact imposed, upon Partmar
Corporation, excessive terms, conditions and charges for the photo-
plays made and released by them and exhibited at the Paramount
Theatre, from March 2, 1933, to the present time.”

In the second counterclaim, the third-party plaintiffs (petitioners)
reiterated their allegations of conspiracy and based their claim for
damages on an addition to the lease that required Partmar “to pay
an additional sum; that is to say, fifty per cent of the net receipts of
Partmar Corporation at the Paramount Theatre.”

The other counterclaim is not in the record but the briefs indicate
that it contained substantially the same allegation as numbers one
and two.
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tion for unlawful detainer and declaratory judgment tried
separately from Partmar’s counterclaims. Prior to trial
on May 3, 1948, we handed down our decision on Para-
mount’s and the other defendants’ appeals from the decree
of the Southern District of New York. United States v.
Paramount Pictures, Inc., 334 U. S. 131. We held inter
alia that “we cannot say on this record that franchises
are illegal per se when extended to any theatre or circuit
no matter how small” and set aside the District Court’s
findings relative to such franchises. Id., at 156. Relying
on that decision Partmar and Fanchon & Marco, Inc.,
moved in the Southern District of California for dismissal
of Paramount’s action against them. Their motion was
denied and the case went to trial without amendment of
the pleadings in November 1950, on two issues: whether
Paramount was justified in terminating the franchise
agreement because of the decree in the New York Para-
mount case, supra; whether the lease and contract were
1llegal contracts under the federal antitrust statutes jus-
tifying repossession of the theatre by Paramount under
California law. See, e. g., Glos v. McBride, 47 Cal. App.
688, 191 P. 67. Thus issue was joined as to the legality
of the actions of Paramount and its alleged co-conspir-
ators relative to the lease and franchise agreement, wholly
apart from the New York injunction, and Paramount was
in the anomalous position of attempting to prove that its
agreements with Partmar violated the antitrust laws.
Paramount did not limit its contention of illegality of
the agreement to nonconspiratorial aspects of the anti-
trust laws, but argued that if the agreements were illegal
in any way it had the right to possession. That Partmar
recognized this position is clearly shown by its statement
in its brief to the trial court that “after the reversal of
that judgment [in the New York case], the plaintiff
[Paramount] took the position that the question pre-
sented was whether the franchise was violative of the
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Sherman Act, wholly apart from any judgment or the
decisions of the District and Supreme Courts.” Partmar
vigorously contended in brief and in argument that the
lease of the theatre and the franchise for “first-run”
exhibitions did not in any way violate the Sherman Act.
It clearly recognized that one way the franchise might
be illegal would be if it were the result of a conspiracy,
for it argued in its brief that:

“There was no allegation or proof of conspiracy.
There being no showing of interstate commerce, it
is immaterial whether there was conspiracy, unrea-
sonable clearance, fixed admission prices, block book-
ing, or unreasonable restraint. In the absence of
interstate commerce, all else was entirely beyond the
purview of the Sherman Act. But, assuming that
there had been no failure to prove interstate com-
merce, the absence of conspiracy is equally fatal.
Probably the only evidence relative to conspiracy
was the statement of Y. Frank Freeman, a witness
for Paramount, that there were no conspiratorial
arrangements between Paramount and Fox West
Joast. . . . Even in a setting of conspiracy, it is
doubtful that the franchise would be unlawful. . . .
On the evidence in this case the Partmar franchise
is neither one of a system, or made by one holding a
dominant position, or pursuant to a conspiracy . ...”

It thus insisted that the remunerative lease and franchise
agreements were still valid and subsisting, and that
Paramount had no right to possession.

After eighteen days of trial the District Judge on May
2 1951, filed a memorandum opinion, 97 F. Supp. 552, in
which he concluded that the termination “for any reason”
clause in the lease meant for any “legal or substantial
reason,” and that the 1946 decree of the Southern District
of New York “was not a legal cause or reason for terminat-
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ing the franchise agreement.” He continued, “there is no
evidence to indicate that any third party conspired with
either Paramount or Partmar to bring into existence the
franchise agreement,” that “a single contract between one
film company and one exhibitor is not violative of the
Sherman Act,” and that, since the franchise agreement
was “not in itself an illegal agreement,” Paramount “had
no right to cancel or terminate it because of illegality.”
The court went on to hold that “as we find no substantial
evidence of a conspiracy in this case on the part of Part-
mar or Paramount, we are of the opinion that the counter-
claimant cannot recover” on the counts seeking treble
damages on the basis of an alleged conspiracy. The opin-
ion directed Partmar to submit proposed findings of fact;
both parties submitted such findings and proposed conclu-
sions; and a hearing, upon notice, was held on June 18,
1951. Paramount thereupon submitted Finding No. 20
and conclusion No. 11, infra, thus formalizing its conten-
tion that the judgment denying plaintiff’s petition es-
topped defendant from recovering on its counterclaims
for violation of the Sherman Act. At this hearing Part-
mar appeared and expressly objected to the adoption of
the proposed finding and conclusion which required the
dismissal of its treble-damage counterclaims. Argument
was heard on Partmar’s objection, but the court adhered
to its position and adopted among its findings No. 20
which provides:

“Paramount, not in conjunction with any other
major studio, entered into the franchise agreement
which gave to Partmar the right to exhibit the first-
run feature pictures of Paramount in the City of
Los Angeles. Neither said franchise agreement, nor
said lease, nor any amendment to either of them
constituted any part of, nor were they or any of them
entered into as a result of any agreement, combina-
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tion or conspiracy of any kind whatsoever between
Paramount and any other person or persons, nor
between Partmar and any other person or persons.”

And conclusion No. 11 which provides:

“Inasmuch as the said lease and said franchise
agreement and all amendments to each of them were
in all respects lawful and were not entered into nor
performed as a result of any combination or con-
spiracy of any kind whatsoever on the part of either
plaintiffs, defendants, third party plaintiff or third
party defendants, with any person or persons; inas-
much as said lease, said agreement and amendments
thereto have neither the purpose or effect of restrain-
ing or monopolizing trade or commerce among the
several states in the production, distribution, trans-
portation, sale or exhibition of motion pictures; and
inasmuch as each was an agreement solely between
plaintiff and defendants, or defendants and third
party plaintiffs and third party defendants dealing
solely with the Paramount Theatre Los Angeles alone
and the exhibition of pictures thereat; third party
plaintiffs, and each of them, cannot recover upon the
first, second and fourth counterclaim, or any of
them.” ®

The court simultaneously entered an order giving judg-
ment for Partmar on Paramount’s two counts of unlawful
detainer, declaring the rights and duties of the parties
under the franchise and the lease, and dismissing with
prejudice Partmar’s three treble-damage counterclaims.

Partmar, apparently not wishing to jeopardize its valu-
able lease and franchise, took no appeal from parts of

5 Partmar had brought in other parties as third-party defendants
under Fed. Rules Civ. Proc. 14. Their presence is not important
in this phase of the controversy.
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the District Court’s judgment declaring the lease and
franchise to be valid and subsisting and the theatre not
to be unlawfully detained.® Therefore those parts of the
judgment must be accepted as valid and binding on the
parties. Partmar did, however, serve timely notice of
appeal to the Court of Appeals for the Ninth Circuit
from so much of the District Court judgment as dis-
missed with prejudice the treble-damage counterclaims.
The Court of Appeals for the Ninth Circuit, in a per

6 While Partmar did not appeal, it might have. The finding and
conclusion of law just quoted were essential to the determination of
Paramount’s claim for possession of the theatre. Paramount’s posi-
tion after this Court’s reversal of the franchise portion of the New
York decree, was that the agreements were invalid under the federal
antitrust statutes as the produet of an illegal conspiracy. It is only
when a finding of law or fact is not necessary for a decree that the
prevailing party may not appeal and the finding does not form the
basis for collateral estoppel. This is shown by the case cited to
support the statement as to appeal in Lindheimer v. Illinois Bell
Telephone Co., 292 U. S. 151, 176. See New York Telephone Co. v.
Maltbie, 291 U. S. 645, and cases cited. Electrical Fittings Corp. v.
Thomas & Betts Co., 307 U. S. 241, stated the practice negatively.
“A party may not appeal . . . findings . . . not necessary to support
the decree.” Professor Scott, note 3, supra, at 12, concurs in this
view. Restatement, Judgments, § 68 reads: “(1) Where a question
of fact essential to the judgment is actually litigated and determined
by a valid and final judgment, the determination is conclusive between
the parties in a subsequent action on a different cause of action, except
as stated in §§ 69, 71 and 72.” Section 69 (2) [“Where a party to
a judgment cannot obtain the decision of an appellate court because
the matter determined against him is immaterial or moot, the judg-
ment is not conclusive against him in a subsequent action on a dif-
ferent cause of action.”] is immaterial because the conspiracy deter-
mination was essential for Partmar’s defense to Paramount’s claim.
See Galloway v. General Motors Acceptance Corp., 106 F. 2d 466.
The paucity of cases in this field is explainable by the infrequent,
happening of a need of a prevailing party to set aside a determination
necessary to a judgment in his favor,
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curiam opinion on December 16, 1952, 200 F. 2d 561,
noted agreement with the opinion of the District Court
and affirmed the District Court judgment. As heretofore
indicated, our consideration is “limited to the issue of the
counterclaims.”

Partmar contends that the District Court erred in dis-
missing its counterclaims with prejudice without a sepa-
rate trial as to their merits, which the trial court had
previously ordered, and that such dismissal deprived it
of due process of law. In particular, it argues that it
was denied the valuable property right of having admitted
in evidence during a trial the judgment in the case of
United States v. Paramount Pictures, Inc., 334 U. S, 131,
which, it argues, would provide, under § 5 of the Clayton
Act, 38 Stat. 731, 15 U. S. C. § 16, prima facie evidence
of the conspiracy on which the counterclaims were based.
We think these contentions are without merit. The
power remained in the trial court until the entry of his
final judgment to set aside, for appropriate reasons, the
former order for separate trial of the counterclaims.

Each of Partmar’s counterclaims for treble damages was
predicated upon allegations that Paramount and its
alleged co-conspirators engaged in a conspiracy in re-
straint of trade and commerce, and that the allegedly
“excessive terms, conditions and charges for the photo-
plays made and released by them” and the exaction of
fifty percent of the net receipts, imposed by the lease
and franchise agreement, were part of such conspiracy.
The District Court found in the principal action, which
decision was not appealed and is not before us, that
neither the lease nor the franchise was the result “of
any agreement, combination or conspiracy of any kind
whatsoever.” Of course, if this finding were not mate-
rial to the principal action, the doctrine of collateral
estoppel would not apply. But this finding was ob-
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viously necessary to the court’s judgment that the agree-
ments were not illegal. Partmar had ample opportunity
upon trial to present evidence and to contest the con-
spiracy finding, and argument was heard prior to adop-
tion of the findings. This finding, binding all of the
parties, determined the key ingredient of Partmar’s
counterclaims contrary to its allegations and thus pre-
cluded recovery upon such claims. A separate trial on
the counterclaims would have been improper procedure,
as the judgment entered on the complaint was a final
disposition of the determinative issue on the counter-
claims—whether or not the terms of the lease were a
product of an illegal conspiracy.’

The allegations of the counterclaims charge that as a
result of “the same conspiracy stated in the complaint”
in United States v. Paramount Pictures, Inc., 334 U. S.
131, Partmar was damaged in the terms of its lease from
Paramount. Yet this very lease was sustained by the
judgment in this case on the ground that it was not viola-
tive of the Sherman Act. Partmar moved to dismiss the
complaint in this case after this Court’s decision in the
Paramount Pictures case on the ground that it “had be-
come moot by the demonstrated nonexistence of the basie
fact,” 1. e., the illegality of the lease. In its brief in the
trial court, petitioner stated its position clearly:

‘“The effect of the opinion seems to be that franchises
are not unlawful per se, that is, apart from con-

" Southern Pacific R. Co. v. United States, 168 U. S. 1, 48-49:

“The general principle announced in numerous cases is that a right,
question or fact distinctly put in issue and directly determined by a
court of competent jurisdiction, as a ground of recovery, cannot be
disputed in a subsequent suit between the same parties or their
privies; and even if the second suit is for a different cause of action,
the right, question or fact once so determined must, as between the
same parties or their privies, be taken as conclusively established,
so long as the judgment in the first suit remains unmodified.”
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spiracy, and that on the record in that case they
were not shown to have been parts of the conspiracy.

“The Supreme Court seems at least to have clearly
indicated that a franchise with one exhibitor for one
theatre, like that with Partmar, was not involved in
the case. It said in effect that only franchises with
defendants and franchises for theatres in a circuit
were involved.”

Nor would unlimited admission in evidence of the final
decree in United States v. Paramount Pictures, Inc., supra,
have aided Partmar. We had reversed the only finding
in that case pertaining to the illegality under the Sherman
Act of franchise agreements between exhibitors and pro-
ducers, and the final consent decree as to Paramount en-
tered on March 4, 1949, contains no findings on such sub-
ject. Cf. United States v. Paramount Pictures, Inc., 85
F. Supp. 881, 897. Since final judgments or decrees in
Government antitrust actions are admissible under § 5 of
the Clayton Act as prima facie evidence only of issues
actually determined in the prior adjudication,® the Gov-
ernment judgments provide no proof of the indispensable
element to Partmar’s counterclaims, that the lease and

8 Emich Motors Corp. v. General Motors Corp., 340 U. S. 558, 568
569:

“We think that Congress intended to confer, subject only to a de-
fendant’s enjoyment of its day in court against a new party, as large
an advantage as the estoppel doctrine would afford had the Govern-
ment brought suit.

“The evidentiary use which may be made under § 5 of the prior
conviction of respondents is thus to be determined by reference to
the general doctrine of estoppel. . . . Accordingly, we think plain-
tiffs are entitled to introduce the prior judgment to establish prima
facie all matters of fact and law necessarily decided by the conviction
and the verdict on which it was based.”

See Theatre Enterprises v. Paramount Corp. 346 U. S. 537;
Monticello Tobacco Co., Inc. v. American Tobacco Co., 197 F. 2d 629.
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franchise were part of or the result of a conspiracy. From
the decree there would have been prima facie evidence of
a conspiracy but no evidence that the Partmar lease was a
result of that conspiracy so as to overturn the trial court’s
finding in this very proceeding that no illegality tainted
the lease. Partmar, therefore, was not prejudiced by
the fact that the District Court did not consider either
the judgment or the decree as evidence of the con-
spiracy alleged in the counterclaims. As we have pointed
out, the conclusion of the trial court went beyond the
lawfulness of the “franchise,” as distinguished from the
lease of which it was a part, and held that the lease was
not secured by conspiracy. See p. 96, supra. This was
res judicata of that fact, if it be considered a fact, and
nonetheless res judicata if it is a decision on the law, bind-
ing in another cause of action arising from the same con-
troversy or claim.?

Affirmed.

MR. JusticE Jackson and MRg. Justice CLARK took
no part in the consideration or decision of this case.

[For dissenting opinion of Mr. Cuier JusticE WAR-
REN, joined by MR. JusTickE BLACK, see p. 104.]

9 United States v. Moser, 266 U. S. 236, 242:

“The contention of the Government seems to be that the doctrine
of res judicata does not apply to questions of law; and, in a sense,
that is true. It does not apply to unmixed questions of law. Where,
for example, a court in deciding a case has enunciated a rule of law,
the parties in a subsequent action upon a different demand are not
estopped from insisting that the law is otherwise, merely because the
parties are the same in both cases. But a fact, question or right
distinctly adjudged in the original action cannot be disputed in a
subsequent action, even though the determination was reached upon
an erroneous view or by an erroneous application of the law.”

Emich Motors Corp. v. General Motors Corp., 340 U. S. 558, 569;
Cf. United States v. Stone & Downer Co., 274 U. S. 225, 230.

288037 0—54——12
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Mg. Cuier JusticE WARREN, whom MR. JUSTICE
BrAck joins, dissenting.

I cannot join in the Court’s decision. Relying on the
doctrine of collateral estoppel, it affirms the trial judge’s
dismissal of petitioner’s treble-damage counterclaims
without a trial. The doctrine, I believe, is inapplicable
to the facts of this case.

The Court correctly states the well-settled rule that a
prior judgment on a different cause of action is not conclu-
sive as to questions which might have been but were not
actually litigated in the original action.* The inquiry,
therefore, must be whether the conspiracy issue was actu-
ally litigated in the eviction suit; if it was not so litigated,
the District Court’s finding as to the absence of evidence
of conspiracy cannot preclude petitioner on its counter-
claims. The Court rests its decision on the assumptions
(1) that the conspiracy issue was litigated in the eviction
suit and (2) that in any event petitioner had a full op-
portunity to litigate the issue. Neither assumption, it
seems to me, is warranted by the facts. To those facts I
now turn.

The respondent, Paramount, sought to take advantage
of its own violation of the federal antitrust laws by bring-
ing an eviction suit to cancel a valuable lease held by its
tenant, the petitioner, on a Los Angeles theatre. The
lease provided that it was terminable if, “for any reason
whatsoever,” petitioner’s franchise for the showing of
Paramount’s pictures should be “cancelled or terminated.”

! Cromwell v. County of Sac, 94 U. S. 351, 353. See also Restate-
ment, Judgments, § 68; Scott, Collateral Estoppel by Judgment, 56
Harv. L. Rev. 1, 2-3, 5-6; Note, Collateral Estoppel, 52 Col. L.
Rev. 647, 652-657; Developments in the Law, Res Judicata, 65
Harv. L. Rev. 818, 840-841; Von Moschzisker, Res Judicata, 38
Yale L. J. 299, 311-312; Cleary, Res Judicata Reexamined, 57 Yale
L. J. 339, 342-343; Freeman, Judgments (5th ed.), §§ 674-676.
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Paramount, in its complaint charging unlawful detainer,
did not allege in any respect that the franchise was invalid
because part of a conspiracy; rather, the crux of the com-
plaint was that the franchise had been terminated by the
District Court decree in the Government antitrust action
against Paramount and others. United States v. Para-
mount Pictures, Inc., 66 F. Supp. 323, 70 F. Supp. 53.
After the eviction complaint had been filed, the decree
in the Government action was reviewed here; the Court
sustained the decree as to the existence of a nationwide
conspiracy among the defendants, but reversed that por-
tion of the decree which held that franchises were illegal
per se. 334 U. S. 131, 155-156. Petitioner moved to dis-
miss, contending that the basis of the eviction complaint
had been swept away by this Court’s decision. In oppos-
ing the motion to dismiss, Paramount made an about-face
and urged the illegality of the franchise on other grounds:
its minimum price requirements, block booking, and re-
strictions on runs and clearances. Paramount alleged that
these provisions of the franchise agreement, apart from
any conspiracy and independent of the decree in the
Government action, rendered the agreement an illegal
“contract . . . in restraint of trade” under the Sherman
Act. This new theory of the case was accepted by the
trial court without any change in the pleadings, and the
motion was denied.

In its answer, petitioner set up as a defense that Para-
mount was seeking to evict petitioner in pursuance of the
conspiracy enjoined in United States v. Paramount Pic-
tures, Inc., supra, and that the effect of an eviction would
be to drive petitioner out of business and thus enable
Paramount to extend an unlawful monopoly over motion
picture theatres. On Paramount’s motion, the defense
was stricken as an improper collateral attack on the right
of the lessor to recover possession of the theatre.
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The answer also contained petitioner’s counterclaims,
alleging that Paramount and others named as cross-de-
fendants had engaged in the conspiracy enjoined in United
States v. Paramount Pictures, Inc., supra, and that by
reason of this market control Paramount had been able
to exact from petitioner monopoly profits in the form of
overcharges for theatre and film rentals. Treble dam-
ages and injunctive relief were sought. On Paramount’s
motion to dismiss the counterclaims, they were sustained
as valid actions under the antitrust laws.”

Both actions—the eviction suit and the counterclaims—
were then ready for trial. Paramount moved that the
two actions be tried separately. Petitioner consented and
the court so ordered, the eviction suit to be tried first.

Throughout the lengthy trial of the eviction suit, the
trial judge repeatedly complained of the total absence of
any evidence showing that the franchise was part of a
conspiracy. His complaint went unheeded. Paramount,
which had the burden of proof in the eviction suit, not
only failed to introduce such evidence but never even al-
leged such a conspiracy. Petitioner, on the other hand,
never denied the existence of the conspiracy, but argued
that the franchise in itself was not invalid.®* And both

238 Stat. 731, 15 U. S. C. § 15.

3 The Court’s opinion, apparently for the purpose of showing that
the conspiracy issue was actually litigated, points to statements in
petitioner’s trial brief to the effect that Paramount had failed to
establish a conspiracy in restraint of interstate commerce. It is diffi-
cult to understand how petitioner’s argument at the trial that the
conspiracy issue was not litigated can now be converted into proof
that the issue was litigated. Petitioner’s statements in its brief
amounted to nothing more than a wholly justifiable contention that
Paramount had failed in its burden of proof in the eviction suit;
the statements merely pointed out that the franchise was valid in
the absence of evidence of conspiracy and that Paramount had not
even alleged a conspiracy—by pleadings, evidence, or oral argument.
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times that petitioner sought to inject the conspiracy issue
into the case, it was prevented from doing so. As I have
already noted, petitioner’s answer alleged that the evic-
tion suit was brought in pursuance of the conspiracy; on
Paramount’s motion, the defense was stricken. Later
when Paramount offered into evidence the decree in the
Government action for the limited purpose of showing
Paramount as being subject to the injunctive features of
the decree, petitioner objected on the ground that the
decree “should go in as a document in toto—no part of
it but the whole thing.” In support of the objection,
petitioner argued that § 5 of the Clayton Act* made
the decree prima facie evidence of the conspiracy estab-
lished in the Government action. Again petitioner was
overruled.

At the conclusion of the eviction trial, the court gave
judgment for petitioner because of Paramount’s failure
to show the illegality of the franchise by evidence of con-
spiracy. As to the counterclaims, the court stated: ®

“At the time of trial it was agreed that action on the
counter-claims should be postponed until after the
trial of the main issue involved, and no evidence was
offered by either plaintiff or defendant on the
counter-claims.”

Nevertheless, the court dismissed the counterclaims with-
out trial on the ground that there was “. . . nosubstantial
evidence of a conspiracy in this case on the part of Part-
mar or Paramount . . . .”® The court thus disposed of
both the eviction suit and the counterclaims on the same
ground—the absence of any evidence of conspiracy.

+38 Stat. 731, 15 U. S. C. § 16.
597 F. Supp. 552, 561.
¢ Ibid.
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I submit that on these facts the Court’s two assump-
tions are unwarranted. The issue of conspiracy was
not litigated; nor did petitioner have a fair oppor-
tunity to litigate the issue. Indeed, whether petitioner
had an opportunity to do so is immaterial under the
doctrine of collateral estoppel. If the counterclaims had
been based on the same cause of action as the eviction
suit, such an opportunity might have barred petitioner
under the more sweeping doctrine of res judicata. But
here, where the second suit is based on a different cause
of action, a neglected opportunity in the first action to
litigate an issue is without legal significance.’

Under these circumstances, should the doctrine of col-
lateral estoppel be invoked against petitioner to bar a
trial on its counterclaims? I believe not. The doctrine
presupposes, and the Constitution requires, that the party
who is estopped had his day in court in a prior action and
that he then had a fair hearing in which to prove his point
but failed. Surely the doctrine was never intended to
estop a party who in the prior action was denied such a
hearing.

That, as I see it, is precisely the situation here. The
eviction suit and counterclaims had been severed for trial
purposes. During the trial of the eviction suit, Para-
mount was the only party with any reason or justification
for proving that the franchise was part of a conspiracy.
Because of Paramount’s failure to present such proof, the
court held the lease to be valid, but at the same time gave
judgment against petitioner on its counterclaims because
of the same shortcoming of Paramount’s proof. This
Court now affirms. The anomalous result is to penalize
petitioner for refusing to help Paramount win the evie-
tion suit.

7 See note 1, supra.
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I believe that petitioner has been denied its day in
court, and that the case should be reversed with instruc-
tions to the trial court to hear the counterclaims.®

8 There is yet an additional reason for not applying the doctrine of
collateral estoppel here. Petitioner, as the successful party in the
eviction suit, could not appeal the District Court’s finding that there
was no evidence of conspiracy. Lindheimer v. Illinois Bell Telephone
Co., 202 U. 8. 151, 176; New York Telephone Co. v. Maltbie, 291
U. S. 645. The adverse finding was not included in the Court’s de-
cree, as in Electrical Fittings Corp. v. Thomas & Betts Co., 307 U. S.
241. Because of this inability to appeal, the finding cannot bind peti-
tioner in a subsequent action between the parties based upon a differ-
ent cause of action. See Restatement, Judgments, § 69 (2); Scott,
Collateral Estoppel by Judgment, 56 Harv. L. Rev. 1, 15-18.

The Court’s opinion (footnote 6) concedes that inability to appeal
precludes a subsequent application of collateral estoppel, but contends
that petitioner could have appealed here because the trial court’s
finding in the eviction suit (as to the absence of proof of conspiracy)
was material to the decree in the eviction suit. The Court’s opinion
cites no case, in this Court or any other, holding that a successful
party can appeal findings which are not inserted as part of the
decree. Indeed, the opinion overlooks the very holdings of this
Court on which it relies for support. In both Lindheimer v. Illinois
Bell Telephone Co., supra, and New York Telephone Co. v. Maltbie,
supra, the findings which the public utility sought to appeal related
to the value of its property for rate-making purposes; in each case,
the trial court had held that the rates fixed by a state commission
were confiscatory on the basis of those findings. Yet this Court held
that the public utility, as the successful party, could not appeal those
findings. Surely in this case the trial judge’s finding as to conspiracy
was no more “material” than the findings which this Court refused
to review in Lindheimer and Maltbie.
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KERN-LIMERICK, INC. er aL. v. SCURLOCK,
COMMISSIONER OF REVENUES FOR
ARKANSAS.

APPEAL FROM THE SUPREME COURT OF ARKANSAS,

No. 115. Argued January 4, 1954.—Decided February 8, 1954.

The Arkansas Gross Receipts Tax Law of 1941, which levies on
sellers an excise tax of 2% on the gross receipts from all sales in
the State, held unconstitutional as applied to the transactions
here involved, whereby private contractors procured in Arkansas
two tractors for use in constructing a naval ammunition depot for
the United States under a cost-plus-fixed-fee contract entered into
with the Navy Department under §§ 2 (¢)(10) and 4 (b) of the
Armed Services Procurement Act of 1947 and providing that, in
procuring articles required for accomplishment of the work, the
contractor should act as purchasing agent for the Government,
title to the articles purchased should pass directly from the vendor
to the Government and the Government should be directly liable
to the vendor for payment of the purchase price. Pp. 111-123.

(a) The Procurement Act authorized the purchase of this ma-
chinery by the Navy for the construction of an ammunition
depot. P. 114.

(b) Under the Procurement Act, the Navy Department has
power to negotiate contracts which provide for private purchasing
agents for supplies and materials. Pp. 114-116.

(¢) The restrictions in §7 (b) on delegations of authority are
not applicable to actions under §2 (c)(10). Pp. 115-116.

(d) Under the contract here involved, the United States was
the real purchaser; the naming of the Government as purchaser
was not merely colorable and did not leave the contractor the real
purchaser. Alabama v. King & Boozer, 314 U. 8. 1, distinguished.
Pp. 116-122.

(e) The drafting of the contract by the Navy Department to
conserve Government funds, if that was the purpose, does not
change the character of the transaction. Pp. 122-123.

221 Ark. 439, 254 S. W. 2d 454, reversed.

The Supreme Court of Arkansas held the Arkansas
Gross Receipts Tax Law of 1941, Ark. Stat., 1947,
§ 84-1901 et seq., applicable to the sale of certain ma-
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chinery in Arkansas for use in the construction of a naval
ammunition depot for the United States. 221 Ark. 439,
254 S. W. 2d 454. On appeal to this Court, reversed, p.
123.

Assistant Attorney General Holland argued the cause
for appellants. On the brief were Acting Solicitor Gen-
eral Stern, Mr. Holland, Ellis N. Slack and Lee A. Jackson
for the United States, and A. F. House and William Nash
for Kern-Limerick, Inc., appellants.

O. T. Ward argued the cause and filed a brief for
appellee.

MR. Justice REED delivered the opinion of the Court.

This appeal brings here the legality of the application
of the Arkansas Gross Receipts Tax Law of 1941, Ark.
Stat., 1947, § 84-1901 et seq., to a transaction by which
certain private contractors engaged in a joint venture,
abbreviated WHMS, procured in Arkansas two diesel
tractors costing $17,146, for use in the construction there
for the United States of a naval ammunition depot esti-
mated to cost over thirty million dollars. The tractors
were procured from Kern-Limerick, Inc., a local dealer.
The circumstances of the transaction would concededly
make Kern-Limerick liable for the tax if the real pur-
chaser were not the United States.

The applicable sections of the Gross Receipts Tax Law
levy an “excise tax of two [2%] per centum upon the
gross proceeds or gross receipts derived from all sales to
any person.” §84-1903. This is a sales tax, not a use
tax.! It is to be paid to the Tax Commissioner by the
seller, § 84-1908. He is the taxpayer, § 84-1902 (e), and
“shall collect the tax levied hereby from the purchaser.”

* Cook v. Southeast Arkansas Transportation Co., 211 Ark. 831,
202 S. W. 2d 772.
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§ 84-1908. Gross receipts derived from sales to the
United States Government are exempt. § 84-1904.
The construction contract had, so far as pertinent here,
the provisions as to “Materials—Purchases” which are
set out in the margin.? It was entered into by the De-
partment of the Navy “under authority of Sections
2 (¢)(10) and 4 (b)” of the Armed Services Procurement

2 Materials—Purchases. Article 8—(a) “Except where provision
is otherwise made by the Officer-in-Charge, all materials, articles,
supplies, and equipment required for the accomplishment of the work
under this contract shall be furnished by the Contractor. The Con-
tractor shall act as the purchasing agent of the Government in effect-
ing such procurement and the Government shall be directly liable
to the vendors for the purchase price. The exercise of this agency
is subject to the obtaining of approval in the instances and in the
manner required by subparagraph (c) of this article. The Con-
tractor shall negotiate and administer all such purchases and shall
advance all payments therefor unless the Officer-in-Charge shall
otherwise direct.

“(b) Title to all such materials, articles, supplies and equipment,
the cost of which is reimbursable to the Contractor hereunder, shall
pass directly from the vendor to the Government without vesting in
the Contractor, and such title (except as to property to which the
Government has obtained title at an earlier date) shall vest in the
Government at the time payment is made therefor by the Govern-
ment or by the Contractor or upon delivery thereof to the Govern-
ment or the Contractor, whichever of said events shall first occur.
This provision for passage of title shall not relieve the Contractor
of any of its duties or obligations under this contract or constitute any
waiver of the Government’s right to absolute fulfillment of all of the
terms hereof.

“(e) No purchase in excess of $500 shall be made hereunder with-
out the prior written approval of the Officer-in-Charge, except that
the Officer-in-Charge may, in his discretion, either reduce the limita-
tion on the amount of any purchase which may be made without such
prior approval or authorize the Contractor to make purchases in
amounts not in excess of $2500 for any one purchase without obtain-
ing such prior approval.”

These provisions were also applicable to subcontractors.
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Act of 1947. 62 Stat. 21, 41 U. S. C. (Supp. V) § 157
et seq. These sections authorized this cost-plus-a-fixed-
fee contract by negotiation without advertising.?
Kern-Limerick, Inc., the seller, upon demand by the
Commissioner paid under protest the amount of the sales
tax and brought this action for a refund in accordance
with state law. The United States intervened, as under
the contract any state taxes the contractor was required
to pay were reimbursable to it by the Government. The
Supreme Court of Arkansas held WHMS was the pur-
chaser and the claimed tax payable by Kern-Limerick as
the “seller.”” It denied the contention of the United
States that the Government was the purchaser. It held
that the Armed Services Procurement Act authorized the
Navy Department “to purchase . . . supplies or services
for its own use,” but did not authorize the Department “to
buy nails, lumber, cement, tractors, etc., which were not
to be used by the Navy but by WHMS [in this instance]
to construct, as independent contractors, the Ammuni-
tion Dump.” The state court further held that, even
if the Department had the authority to buy the tractors,
it could not, under the Procurement Act of 1947, delegate
this power to WHMS. 221 Ark. 439, 254 S. W. 2d 454.
Appellants seek reversal of the decision on the grounds
that the Procurement Act authorizes this contract and

3 Section 2 (¢) provides:

“All purchases and contracts for supplies and services shall be
made by advertising, as provided in section 3, except that such pur-
chases and contracts may be negotiated by the agency head without
advertising if—

“(10) for supplies or services for which it is impracticable to secure
competition; . .. ."”

Section 4 (b) prohibits use of cost-plus-a-percentage-of-cost con-
tracts and prescribes other operative limitations not pertinent here.
All provisions required by those sections were included in the contract.
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that the Arkansas tax cannot by statute or constitution-
ally be applied to a purchase by the United States.

The state court’s interpretation of the Procurement
Act to deny the Navy authority to buy supplies or equip-
ment for the construction of an ammunition dump is,
we think, too restrictive. The Act gives broad powers
to the Armed Services for obtaining as cheaply and
promptly as possible “purchases and contracts for sup-
plies or services . . . for the use of any such agency or
otherwise,” § 2 (a), and provides:

Sec. 9. “(b) The term ‘supplies’ shall mean all
property except land, and shall include, by way of
description and without limitation, public works,
buildings, facilities, ships, floating equipment, and
vessels of every character, type and description, air-
craft, parts, accessories, equipment, machine tools
and alteration or installation thereof.”*

We hold that the Act allows the purchase of this
machinery.

It seems to us, also, that under the Procurement Act
the Armed Services may use agents, other than its own
official personnel, to handle for it the detail of purchase.
The contention of Arkansas which was accepted by its

+§. Rep. No. 571, 80th Cong., 1st Sess., p. 21, had this to say of
this language:

“To make it clear that the bill relates to all procurement by the
services, except purchases with nonappropriated funds, subsection (b)
of this section defines ‘supplies’ to include all property except land,
and shall include, but without limitation, public works, buildings,
facilities, ships, floating equipment, and vessels of every character,
type and description, aircraft, parts, accessories, equipment, machine
tools, and alteration or installation thereof. These are really exam-
ples and this section is to be construed in the broadest manner
possible.”

The corresponding House Report, No. 109, p. 23, omitted only the
last sentence.
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Supreme Court is, as we understand it, that the Pro-
curement Act does not permit a delegation to private
contractors of any authority to purchase for or pledge
the credit of the United States even though these con-
tractors have contracts for construction or supplies on
a cost-plus basis. Further, it follows from the Arkansas
contention, that without such statutory authority the
purchase by the contractor was not for the United States
but for itself. This contention is based on the language
of the Procurement Act, §§ 7 (a) and (b).> Pursuant to
§ 7 (a), the Secretary of the Navy, somewhat obscurely,
appears to have delegated his authority to determine the
necessity for a negotiated contract to a Navy Contracting
Officer asserted in the contract, without exception, to be
the Chief of the Bureau of Yards and Docks. See 32
CFR §§ 400.201-5 and 402.101. That official negotiated
the contract, as it stated and as is admitted by stipula-
tion, under the authority of § 2 (c)(10) of the Procure-
ment Act—“for supplies or services for which it is
impracticable to secure competition.”

Arkansas calls attention to the restrictions on delega-
tion in § 7 (b) upon which the state court commented.
But the provisions of § 7 (b), as the words show, do not

®“Sec. 7. (a) . . . Except as provided in subsection (b) of this
section, the agency head is authorized to delegate his powers provided
by this Act, including the making of such determinations and deci-
stons, in his discretion and subject to his direction, to any other
officer or officers or officials of the agency.

“(b) The power of the agency head to make the determinations
or decisions specified in paragraphs (12), (13), (14), (15), and (16)
of section 2 (¢) and in section 5 (a) shall not be delegable, and the
power to make the determinations or decisions specified in paragraph
(11) of section 2 (c) shall be delegable only to a chief officer respon-
sible for procurement and only with respect to contracts which will
not require the expenditure of more than $25,000.”

Appellee also refers to § 10. As that provides only for interservice
procurement, we do not think it pertinent.
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cover actions under § 2 (¢)(10), and the section’s pro-
hibition of delegation in certain instances is inapplicable.
We find nothing in the Procurement Act that bars a con-
tract for purchase for the United States of supplies or
services by private persons.

The Government asserts that §§ 4 (a) and (b) author-
ize this contract. Under them, negotiated contracts such
as this “may be of any type which . . . will promote the
best interests of the Government.” TUnder such a pro-
vision, it seems that the determination to use purchasing
agents is permissible. Where there is no prohibition of
a particular type of contract and no direction to use a
particular type, the contracting officers are free to follow
business practices.® We conclude that the Navy Depart-
ment has power to negotiate contracts which provide for
private purchasing agents for supplies and materials.

With this determination that the provisions of the con-
tract are within the authority of the Procurement Act,
we turn to examine the validity of the argument that the
naming of the Government as purchaser was only color-
able and left the contractor the real purchaser and the
transaction subject to the Arkansas tax. Alabama v.
King & Boozer, 314 U. S. 1, is relied upon primarily. We
consider this argument under the assumption, made by
the Supreme Court of Arkansas, that the contract was
designed to avoid the necessity in this cost-plus contract
of the ultimate payment of a state tax by the United
States.

We are mindful, too, of the careful attention Congress
has given in recent years to a proper adjustment of tax
liabilities between the federal and the state sovereignties.
Congress has been solicitous to see that states and their
subdivisions are not unduly burdened by federal acquisi-

6 United States v. Linn, 15 Pet. 290, 316; Muschany v. United
States, 324 U. 8. 49, 63.
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tion of property taxable by the states when otherwise
held. It understands the burdens on local public agencies
from the new federal installations and their accompany-
ing personnel. Provisions deemed suitable have been
made.” These include recent legislation designed to
make independent contractors carrying on activities of
the Atomic Energy Commission subject to state sales
taxes. But in recommending the legislation the Joint
Committee on Atomic Energy, while providing for vol-
untary contributions, did not propose to subject Gov-
ernment property and purchases to state taxes. The
enactment left them free.® This recognition of the
constitutional immunity of the Federal Government from
state exactions rests, of course, upon unquestioned au-
thority. From McCulloch v. Maryland, 4 Wheat. 316,
through Gillespie v. Oklahoma, 257 U. S. 501, and New
York ex rel. Rogers v. Graves, 299 U. S. 401, a host of
cases upheld freedom from state taxation not only for
Government activities but also for the agencies and

"E.g,T.V.A,16 U.8.C.§81; R.F.C, 15 U. 8. C. §607.
Cf. Dameron v. Brodhead, 345 U. S. 322.

867 Stat. 575. See S. Rep. No. 694, 83d Cong., 1st Sess.

®Bection 9 of the Atomic Energy Act of 1946, 60 Stat. 765, 42
U. 8. C. § 1809 (b), as amended, provides: “In order to render finan-
cial assistance to those States and localities in which the activities of
the Commission are carried on and in which the Commission has ac-
quired property previously subject to State and local taxation, the
Commission is authorized to make payments to State and local govern-
ments in lieu of property taxes. Such payments may be in the
amounts, at the times, and upon the terms the Commission deems
appropriate, but the Commission shall be guided by the policy of
not making payments in excess of the taxes which would have been
payable for such property in the condition in which it was acquired,
except in cases where special burdens have been cast upon the State
or local government by activities of the Commission, the Manhattan
Engineer District or their agents. In any such case, any benefit
accruing to the State or local government by reason of such activities
shall be considered in determining the amount of the payment.”
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salaries of persons that carried on the work. James v.
Dravo Contracting Co., 302 U. S. 134, reviewed this judi-
cial history, adopted for federal contractors and state
taxation the reasoning that subjected a state contractor’s
earnings to federal income tax and upheld the state’s
gross receipts tax upon a federal contractor’s earnings
on the ground that it did not interfere “in any substantial
way with the performance of federal functions.” I d., at
161. The question of the immunity of Government in
relation to its purchases of commodities was left open.
Id., at 153. Graves v. New York ex rel. O’Keefe, 306
U. S. 466, overruled New York ex rel. Rogers v. Graves,
supra, and Gillespie, supra, fell in Oklahoma T'ax Comm'n
v. Texas Co., 336 U. S. 342, 365.

A phase of the question reserved in the Dravo case
came up in Alabama v. King & Boozer, 314 U.S. 1. We
declared that federal sovereignty “does not spell im-
munity from paying the added costs, attributable to the
taxation of those who furnish supplies to the Government
and who have been granted no tax immunity.” Id., at 9.
That case involved the usual type sales tax on the seller,
collectible by him from the buyer. There was there, too,
a cost-plus-a-fixed-fee contract with the United States.
We held the state tax collectible from the sellers, not-
withstanding the Government bore the economic burden.
A few excerpts will make clear the purport of the ruling:

“As the sale of the lumber by King and Boozer
was not for cash, the precise question is whether
the Government became obligated to pay for the
lumber and so was the purchaser whom the statute
taxes, but for the claimed immunity. . . . The con-
tract provided that the title to all materials and
supplies for which the contractors were ‘entitled to
be reimbursed’ should vest in the Government ‘upon
delivery at the site of the work or at an approved
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storage site and upon inspection and acceptance in
writing by the Contracting Officer.’ ” Id., at 10.

“ . . we think all the provisions which we have
mentioned, read together, plainly contemplate that
the contractors were to purchase in their own names
and on their own credit all the materials required,
unless the Government should elect to furnish them;
that the Government was not to be bound by their
purchase contracts, but was obligated only to reim-
burse the contractors when the materials purchased
should be delivered, inspected and accepted at the
site.” Id., at 11.

“But however extensively the Government may
have reserved the right to restrict or control the
action of the contractors in other respects, neither
the reservation nor the exercise of that power gave
to the contractors the status of agents of the Gov-
ernment to enter into contracts or to pledge its
credit.” Id., at 13.

The contract here in issue differs in form but not in
economic effect on the United States. The Nation bears
the burden of the Arkansas tax as it did that of Alabama.
The significant difference lies in this. Both the request
for bids and the purchase order, in accordance with the
contract arrangements making the contractors purchasing
agents for the Government, note 2, supra, contain this
identical, specific provision:

“3. This purchase is made by the Government.
The Government shall be obligated to the Vendor
for the purchase price, but the Contractor shall han-
dle all payments hereunder on behalf of the Gov-
ernment. The vendor agrees to make demand or
claim for payment of the purchase price from the
Government by submitting an invoice to the Con-

288037 O—54——13
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tractor. Title to all materials and supplies pur-
chased hereunder shall vest in the Government di-
rectly from the Vendor. The Contractor shall not
acquire title to any thereof.”

The purchase order is headed Navy Department Bureau
of Yards and Docks, is signed by the contractor as pur-
chasing agent, and requires the seller to make this
certification on the claim for payment:

“<T certify that the above bill is correct and just;
that payment therefor has not been received ; that all
statutory requirements as to American production
and labor standards, and all conditions of purchase
applicable to the transactions have been complied
with; and that the State or local sales taxes are not
included in the amounts billed.’

“In the event the Contractor is required to pay and
does pay State or local sales taxes, the words ‘and that
State or local sales taxes are not included in the
amounts billed’ should be struck from the certification
and the following additional certification added:

“‘The amount of State or local sales, use, occupa-
tional, gross receipts, or other similar taxes or license
fees imposed on the Vendor or Vendee by reason of
this transaction is $——— The Vendor, or
Vendee, as the case may be, agrees upon direction
of the United States to make appropriate claim for
refund and in the event of any refund, to pay the
amount thereof to the United States.’”

The stipulation of facts shows in detail the course of
business under this contract in the purchase of supplies
and the form of this purchase. Both conform to the
language of the contract in requiring specific Government
approval to the purchasing agent for each request for bid
and each purchase. Under these circumstances, it is clear
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that the Government is the disclosed purchaser and that
no liability of the purchasing agent to the seller arises from
the transaction.*

A comment should be made about another excerpt from
King & Boozer. 1t was referred to in the Arkansas opin-
ion as though it were effective for the determination of
this case. The quotation is this:

“The soundness of this conclusion turns on the
terms of the contract and the rights and obligations
of the parties under it. The taxing statute, as the
Alabama courts have held, makes the ‘purchaser’
liable for the tax to the seller, who is required ‘to add
to the sales price’ the amount of the tax and collect
it when the sales price is collected, whether the sale
is for cash or on credit. Who, in any particular
transaction like the present, is a ‘purchaser’ within
the meaning of the statute, is a question of state law
on which only the Supreme Court of Alabama can
speak with final authority.” Id., at 9-10.

Read literally, one might conclude this Court was saying
that a state court might interpret its tax statute so as to
throw tax liability where it chose, even though it arbitrar-
ily eliminated an exempt sovereign. Such a conclusion as
to the meaning of the quoted words would deny the long
course of judicial construction which establishes as a
principle that the duty rests on this Court to decide for
itself facts or constructions upon which federal constitu-
tional issues rest.! The quotation refers, we think, only
to the power of the state court to determine who is re-
sponsible under its law for payment to the state of the

10 See Hodgson v. Dexter, 1 Cranch 345, 362; Larson v. Domestic &
Foreign Corp., 337 U. S. 682, 703; Restatement, Agency, § 320;
Williston, Contracts, § 281. Cf. Merchant Fleet Corp. v. Harwood,
281 U. 8. 519, 525.

1t New Jersey Ins. Co. v. Division of Tax Appeals, 338 U. S. 665,
674; Richfield Oil Corp. v. State Board, 329 U. S. 69, 83; United
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exaction. The formulation of the “precise question” at
the first of the quotation from King & Boozer, p. 118,
supra, indicates this.

We find that the purchaser under this contract was
the United States. Thus, King & Boozer is not con-
trolling for, though the Government also bore the eco-
nomic burden of the state tax in that case, the legal
incidence of that tax was held to fall on the independent
contractor and not upon the United States.”* The doc-
trine of sovereign immunity is so embedded in constitu-
tional history and practice that this Court cannot subject
the Government or its official agencies to state taxation
without a clear congressional mandate. No instance of
such submission is shown.

Nor do we think that the drafting of the contract by
the Navy Department to conserve Government funds,
if that was the purpose, changes the character of the
transaction. As we have indicated, the intergovern-
mental submission to taxation is primarily a problem of
finance and legislation. But since purchases by inde-
pendent contractors of supplies for Government construc-
tion or other activities do not have federal immunity
from taxation, the form of contracts, when governmental

States v. Allegheny County, 322 U. S. 174, 182; Union Pacific R. Co.
v. Public Service Comm’n, 248 U. 8. 67, 69. Cf. Dyer v. Sims, 341
U. S. 22, 29,

This principle covers the question of who is the “purchaser.”
S. R. A., Inc. v. Minnesota, 327 U. S. 558, 564; Metropolitan Bank v.
United States, 323 U. 8. 454, 456; Standard Oil Co. v. Johnson, 316
U. 8. 481, 483.

12 See Oklahoma Taxr Comm’n v. Texas Co., 336 U. S. 342, 365:
“True intergovernmental immunity remains for the most part. But,
so far as concerns private persons claiming immunity for their ordi-
nary business operations (even though in connection with govern-
mental activities), no implied constitutional immunity can rest on the
merely hypothetical interferences with governmental functions here
asserted to sustain exemption.”
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immunity is not waived by Congress, may determine the
effect of state taxation on federal agencies,'® for decisions
consistently prohibit taxes levied on the property or
purchases of the Government itself.**

Reversed.

MR. JusTtick Brack, with whom TueE CHIEF JUSTICE
and MR. JusticE DouGLAs concur, dissenting.

The Court holds that Government purchasing agents
can delegate to their subordinates authority to delegate
to private persons power to buy goods for the Govern-
ment and pledge its credit to pay for them. Alabama v.
King & Boozer, 314 U. S. 1, 13, rejected a similar con-
tention. The Court points to no statute which either
expressly or by fair implication grants any such broad
delegation authority to Government agents.

Experiences through the years have caused Congress
to hedge in Government purchases by many detailed
safeguards such as competitive bidding after public ad-
vertising.* Due to a supposed necessity for haste, chosen
Government officials have sometimes been granted tem-
porary powers to buy supplies at their diseretion. But
these ocecasions, perhaps fortunately, have been rare, and
have usually been limited to items costing little. The
Court here, however, without any clear statutory author-

13 Alabama v. King & Boozer, 314 U. 8. 1; Carson v. Roane-Ander-
son Co., 342 U. S. 232; Esso Standard Oil Co. v. Evans, 345 U. S.
495.

4 United States v. Allegheny County, 322 U. S. 174; Mayo v.
United States, 319 U. S. 441; Pittman v. Home Owners’ Corp., 308
U. S. 21, 31.

*For illustrations of experience with abuse of wartime Government
contracting and purchasing, see Hearings Before House Committee
on Military Affairs, 74th Cong., 1st Sess., on H. R. 3 and H. R. 5293,
pp. 590-616, discussing profiteering during the Revolution, the Civil
War, the War with Spain, and World War I. The hearings were
held on a bill to end profiteering in wartime.
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ity, makes a tremendous break with long established buy-
ing practices which embodied safeguards wisely adopted
to prevent needless waste of Government money. Maybe
Congress has power, though I am not sure it has, to dele-
gate Government spending to private contractors. Even
so, a purpose to have Government business handled in
such a loose manner should not be attributed to Congress
in the absence of much more explicit statutory language
than the Court is able to cite here.

I think the Supreme Court of Arkansas was right in
sustaining the State’s tax on authority of Alabama v.
King & Boozer, supra. The Court in effect overrules
that case. In doing so it moves back in the direction
of discredited tax immunities like that sustained in the
case of Gillespie v. Oklahoma, 257 U. 8. 501, later dis-
approved. I would not do that, but would sustain appli-
cation of this Arkansas tax to purchases of the cost-plus-
a-fixed-fee contractor and affirm the State Supreme
Court’s judgment.

Mg. Justice DoucLas, with whom Txe CHIEF JUSTICE
and MRg. JusTick BLAck join, dissenting.

The Arkansas Gross Receipts Tax is laid, as the ma-
jority opinion points out, on the gross receipts from all
sales to any person. Ark. Stat., 1947, § 84-1903. The
Act, however, spells out the incidence of the tax in detail.
“Sales of service and tangible personal property including
materials, supplies and equipment made to contractors
who use same in the performance of any contract are
hereby declared to be sales to consumers or users and
not sales for resale.” §84-1903 (e). “The term ‘con-
sumer’ or ‘user’ means the person to whom the taxable
sale is made . . . . All contractors are deemed to be
consumers or users of all tangible personal property in-
cluding materials, supplies and equipment used or con-
sumed by them in performing any contract and the sales
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of all such property to contractors are taxable sales within
the meaning of this act.” §84-1902 (1).

On the basis of this statutory language the Supreme
Court of Arkansas held that the contractor was the “pur-
chaser” of the tractors and that the sale involved was
taxable. It seems clear that, as a matter of state law,
the contractor was the ‘“consumer” and “user” of these
tractors, whether or not the contractor would have been
a purchaser in the common-law view. Of course Arkan-
sas could not impose its tax on the contractor in such a
way as to discriminate against the United States. But
that has not been attempted here.

What Arkansas has done is to define an independent
contractor as the “consumer” or “purchaser” of trac-
tors which the contractor uses. Obviously the con-
tractor could be made liable for the tax, if its con-
tract were with a private corporation rather than with
the Federal Government. Arkansas has not tried to col-
lect the tax from the United States, and it clearly could
not do so. See Mayo v. United States, 319 U. S. 441.
Arkansas has collected the tax from the “purchaser” as
that word is defined by the taxing statute. That is
where the legal incidence of the tax falls. If the eco-
nomic burden of the tax falls on the Federal Government,
it falls there because the Government assumed it by con-
tract, not because Arkansas placed it there. See Curry
v. United States, 314 U. S. 14, 18.

The constitutional problem, of course, is to determine
whether the legal incidence of a tax will be disregarded
because the economic burden of the tax is on the United
States. When Congress has not spoken, that determina-
tion must be made by the Court.

In Alabama v. King & Boozer, 314 U. S. 1, we allowed
a sales tax to be exacted from an independent contractor
acting for the Government on a cost-plus-a-fixed-fee
basis. That tax was measured by the value of lumber
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used by the contractor in performing its contract.
The Government exercised much the same sort of de-
tailed control over that transaction as it did over the
present one. The Court was careful to point out, in
rejecting the claim of immunity, that “Who, in any par-
ticular transaction like the present, is a ‘purchaser’ within
the meaning of the statute, is a question of state law on
which only the Supreme Court of [the State] can speak
with final authority.” 314 U. S., at 9-10.

In that case, however, the Supreme Court of Alabama
had held the transaction immune from the tax. There
was no authoritative state determination of the legal
incidence of the tax. The Court therefore assumed, 314
U. S., at 10, that the tax fell on the “purchaser” of
the lumber in the common-law sense. The Court then
went on to show, in answer to the same arguments
which the Government has made in this case, that the
United States was not a purchaser of the lumber even
under common-law rules. It is this segment of the opin-
ion which the Court now uses practically to overrule the
decision itself. No doubt the United States was, under
some of the language used in King & Boozer, the “pur-
chaser” of these two tractors. But the United States is
not the “purchaser” under the language used in the Ar-
kansas statute, and it is the Arkansas statute that con-
trols this case. What was important in King & Boozer
was the substance of the transaction and the nature of
the economic burden on the United States. On these
two paramount issues it is impossible to distinguish the
present case.

The concepts “title,” “agency,” and “obligation to pay”
are no basis for this constitutional adjudication. Today
they are used to permit any government functionary to
draw the constitutional line by changing a few words in
a contract. When the Congress deliberates over this
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problem, as it often has! it does not worry about the pass-
ing of title or other legal technicalities. The Congress
debates whether as a matter of policy, including the need
of the States for revenue, the holder of a cost-plus gov-
ernment contract should be immune from state taxation.
Alabama v. King & Boozer and the cases it followed *
were a long step forward from the time when a State’s
power to tax was nullified whenever the federal treasury
was even remotely affected. We should not take this
equally long step backwards. We should hold that, until
the Congress says differently, the States are free to tax all
sales to cost-plus government contractors. We should
dispense with fruitless talk of agency, titles, and obliga-
tions to pay. The legal incidence of a tax is a matter for
the States to determine. We should decide today, as we
did more than a decade ago, that a tax on a contractor
for goods he uses is constitutional, even though the
economic burden falls on the Federal Government.

1 See, for example, 86 Cong. Rec. 7528, 7532-7535; 88 Cong. Rec.
2835, 3464-3466, 4814; Hearings Before House Committee on Ways
and Means on H. R. 6617, 77th Cong., 2d Sess. (1942).

2 James v. Dravo Contracting Co., 302 U. S. 134; Graves v. New
York ex rel. O’Keefe, 306 U. S. 466.




128 OCTOBER TERM, 1953.

Syllabus. 347 U.S.

IRVINE v. CALIFORNIA.

CERTIORARI TO THE DISTRICT COURT OF APPEAL OF
CALIFORNIA, SECOND APPELLATE DISTRICT.

No. 12. Argued November 30, 1953—Decided February 8, 1954.

After admission of evidence obtained by illegal entries into his home,
petitioner was convicted in a California state court on charges of
horse-race bookmaking and related offenses under the state anti-
gambling laws. Prior to petitioner’s arrest, and while he and his
wife were absent from their home, a police officer arranged with a
locksmith to go there and make a key to the door. On three
different occasions, without a search warrant or other process,
officers and a technician entered the home by means of this key
and installed a concealed microphone in the hall and later moved
it to petitioner’s bedroom and thence to a closet. At petitioner’s
trial, officers were allowed to testify, over objection, to incriminating
conversations heard through the listening apparatus. Also admit-
ted in evidence were a federal wagering tax stamp, which petitioner
had on his person when arrested, and documents from the office
of the United States Collector of Internal Revenue showing his
application for the stamp and his return to the Collector. Held:
The conviction is sustained as not violative of the Fourteenth
Amendment or of federal law. Pp. 129-139.

113 Cal. App. 2d 460, 248 P. 2d 502, affirmed.

For opinion of Mg. JusticE JacksoN, in which TeHE CHIEF JUs-
TicE, MR. JusTicE REED and MR. JusTicE MINTON join, see p. 129.

For opinion of Mr. JusticE CLARK, concurring in the judgment,
see p. 138.

For dissenting opinion of MR. JusTicE BLACK, in which MRr. Jus-
TICE DOUGLAS joins, see p. 139.

For dissenting opinion of Mr. JusticE FRANKFURTER, joined by
MR. JusTicE BURTON, see p. 142.

For dissenting opinion of MRr. JusTicE DoucLas, see p. 149.

For appendix to opinion of MR. JusTicE DoucLaAs, see p. 153.

Petitioner’s conviction in a California state court of
offenses under the state antigambling laws was affirmed
on appeal. 113 Cal. App. 2d 460, 248 P. 2d 502. The
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State Supreme Court denied a petition for hearing. This
Court granted certiorari. 345 U.S.903. Affirmed, p. 138.

Morris Lavine argued the cause and filed a brief for
petitioner.

Elizabeth Miller, Deputy Attorney General of Cali-
fornia, and Clarence A. Linn, Assistant Attorney General,
argued the cause for respondent. With them on the brief
were Edmund G. Brown, Attorney General, and William
V. O’Connor, Chief Deputy Attorney General.

MRr. Justice JacksoN announced the judgment of the
Court and an opinion in which THE CHIEF JUSsTICE, MR.
Justice Reep and Mg. JusticE MINTON join.

This case involves constitutional questions grow-
ing out of methods employed to convict petitioner on
charges of horse-race bookmaking and related offenses?
against the antigambling laws of California.” Petitioner
exhausted all avenues to relief under state procedures and
then sought review here of duly raised federal issues.

We granted certiorari® on a petition which tendered
four questions. However, petitioner’s counsel has now
presented two additional questions, one concerning the
application of an immunity statute of California and
another attacking certain instructions given to the jury
by the trial court. Neither of these was mentioned in
the petition. We disapprove the practice of smuggling
additional questions into a case after we grant certiorari.
The issues here are fixed by the petition unless we limit
the grant, as frequently we do to avoid settled, frivolous

1 Keeping premises with paraphernalia for the purpose of record-
ing and registering bets on horse racing, receiving money and the
equivalent thereof which had been or was to be wagered on horse
races, and recording and registering bets on horse races.

2 Deering’s Cal. Penal Code, 1949, §§ 337a (1), (2), (3), and (4).

3345 U.S.903.
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or state law questions. We do not take up the questions
numbered 3 and 6 of petitioner’s brief because they are
improperly presented.

Upon his arrest, petitioner had on his person a federal
wagering tax stamp bearing his name, home address and
the date, November 5, 1951. Against objection, it and
other documentary evidence from the office of the United
States Collector of Internal Revenue was received to show
petitioner’s application for the wagering tax stamp and
his return to the Collector under the federal law. These
documents were made pursuant to the Federal Act im-
posing wagering taxes, 65 Stat. 529, 26 U. S. C. (Supp. V)
§ 3285 et seq., held constitutional by this Court in United
States v. Kahriger, 345 U. S. 22. The claim is made that
it was error as a matter of federal law to admit this evi-
dence and also that payment of the federal tax resulted
in a federal license to conduct the wagering business.
This statute does not make such records or stamps con-
fidential or privileged but, on the contrary, expressly re-
quires the name and place of business of each such tax-
payer to be made public. 53 Stat. 395, 26 U. S. C. § 3275.
Petitioner’s contentions are without substance or merit
in view of the express provision of the statute that pay-
ment of the tax does not exempt any person from penalty
or punishment by state law and does not authorize com-
mencement or continuance of such business. 53 Stat.
395, 26 U. S. C. § 3276; 65 Stat. 531, 26 U. S. C. (Supp.
V) §3292.*

But the questions raised by the officers’ conduct while
investigating this case are serious. The police strongly
suspected petitioner of illegal bookmaking but were with-
out proof of it. On December 1, 1951, while Irvine and
his wife were absent from their home, an officer ar-

4 Petitioner’s question number 2, which challenges the State’s use
of “compelled evidence” obtained under the federal wagering statute,
is answered in United States v. Kahriger, supra, at 32.
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ranged to have a locksmith go there and make a door
key. Two days later, again in the absence of occupants,
officers and a technician made entry into the home by the
use of this key and installed a concealed microphone in
the hall. A hole was bored in the roof of the house and
wires were strung to transmit to a neighboring garage
whatever sounds the microphone might pick up. Officers
were posted in the garage to listen. On December 8,
police again made surreptitious entry and moved the mi-
crophone, this time hiding it in the bedroom. Twenty
days later, they again entered and placed the microphone
in a closet, where the device remained until its purpose of
enabling the officers to overhear incriminating statements
was accomplished.

We should note that this is not a conventional instance
of “wire tapping.” Here the apparatus of the officers was
not in any way connected with the telephone facilities,
there was no interference with the communications sys-
tem, there was no interception of any message. All that
was heard through the microphone was what an eaves-
dropper, hidden in the hall, the bedroom, or the closet,
might have heard. We do not suppose it is illegal to
testify to what another person is heard to say merely be-
cause he is saying it into a telephone. We cannot sustain
the contention that the conduct or reception of the evi-
dence violated the Federal Communications Aect. 48
Stat. 1103, 47 U. S. C. §605. Cf. Nardone v. United
States, 308 U. S. 338; Goldman v. United States, 316 U. S.
129; Schwartz v. Texas, 344 U. S. 199.

At the trial, officers were allowed to testify to conversa-
tions heard through their listening installations. The
snatches of conversation which the prosecution thought
useful were received in evidence. They were in the lingo
of the race track and need not be recited, but the
jury might well have regarded them as incriminating.
The testimony was received under objection, properly
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raising the question that it was constitutionally inadmis-
sible since obtained by methods which violate the Four-
teenth Amendment.

Each of these repeated entries of petitioner’s home with-
out a search warrant or other process was a trespass, and
probably a burglary, for which any unofficial person should
be, and probably would be, severely punished. Science
has perfected amplifying and recording devices to become
frightening instruments of surveillance and invasion of
privacy, whether by the policeman, the blackmailer, or
the busybody. That officers of the law would break and
enter a home, secrete such a device, even in a bedroom,
and listen to the conversation of the occupants for over a
month would be almost incredible if it were not admitted.
Few police measures have come to our attention that more
flagrantly, deliberately, and persistently violated the fun-
damental principle declared by the Fourth Amendment
as a restriction on the Federal Government that “The
right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and
seizures, shall not be violated, and no Warrants shall issue,
but upon probable cause, supported by Oath or affirma-
tion, and particularly deseribing the place to be searched,
and the persons or things to be seized.” The decision in
Wolf v. Colorado, 338 U. S. 25, 27, for the first time estab-
lished that “[t]he security of one’s privacy against
arbitrary intrusion by the police” is embodied in the con-
cept of due process found in the Fourteenth Amendment.

But Wolf, for reasons set forth therein, declined to make
the subsidiary procedural and evidentiary doctrines devel-
oped by the federal courts limitations on the states. On
the contrary, it declared, “We hold, therefore, that in a
prosecution in a State court for a State crime the Four-
teenth Amendment does not forbid the admission of evi-
dence obtained by an unreasonable search and seizure.”
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338 U. S. 25, 33. See Stefanelli v. Minard, 342 U. S. 117,
119, 122. That holding would seem to control here.

An effort is made, however, to bring this case under
the sway of Rochin v. California, 342 U. S. 165. That
case involved, among other things, an illegal search of the
defendant’s person. But it also presented an element
totally lacking here—coercion (as the Court noted, p.
173), applied by a physical assault upon his person to
compel submission to the use of a stomach pump. This
was the feature which led to a result in Rochin contrary
to that in Wolf. Although Rochin raised the search-and-
seizure question, this Court studiously avoided it and
never once mentioned the Wolf case. Obviously, it
thought that illegal search and seizure alone did not call
for reversal. However obnoxious are the facts in the case
before us, they do not involve coercion, violence or
brutality to the person, but rather a trespass to property,
plus eavesdropping.

It is suggested, however, that although we affirmed the
conviction in Wolf, we should reverse here because this
invasion of privacy is more shocking, more offensive, than
the one involved there. The opinions in Wolf were writ-
ten entirely in the abstract and did not disclose the details
of the constitutional violation. Actually, the search was
offensive to the law in the same respect, if not the same
degree, as here. A deputy sheriff and others went to a
doctor’s office without a warrant and seized his appoint-
ment book, searched through it to learn the names of all
his patients, looked up and interrogated certain of them,
and filed an information against the doctor on the in-
formation that the District Attorney had obtained from
the books. The books also were introduced in evidence
against the doctor at his trial.

We are urged to make inroads upon Wolf by holding
that it applies only to searches and seizures which pro-
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duce on our minds a mild shock, while if the shock is more
serious, the states must exclude the evidence or we will
reverse the conviction. We think that the Wolf decision
should not be overruled, for the reasons so persuasively
stated therein. We think, too, that a distinetion of the
kind urged would leave the rule so indefinite that no state
court could know what it should rule in order to keep its
processes on solid constitutional ground.

Even as to the substantive rule governing federal
searches in violation of the Fourth Amendment, both the
Court and individual Justices have wavered considerably.
Compare Harris v. United States, 331 U. 8. 145; Trupiano
v. United States, 334 U. S. 699; United States v. Rabino-
witz, 339 U. 8. 56; Brinegar v. United States, 338 U. S.
160; Goldman v. United States, 316 U. S. 129; On Lee v.
United States, 343 U. S. 747. Never until June of 1949
did this Court hold the basic search-and-seizure prohibi-
tion in any way applicable to the states under the Four-
teenth Amendment. At that time, as we pointed out,
thirty-one states were not following the federal rule ex-
cluding illegally obtained evidence, while sixteen were in
agreement with it. Now that the Wolf doctrine is known
to them, state courts may wish further to reconsider their
evidentiary rules. But to upset state convictions even
before the states have had adequate opportunity to adopt
or reject the rule would be an unwarranted use of federal
power. The chief burden of administering eriminal jus-
tice rests upon state courts. To impose upon them the
hazard of federal reversal for noncompliance with stand-
ards as to which this Court and its members have been
so inconstant and inconsistent would not be justified.
We adhere to Wolf as stating the law of search-and-sei-
zure cases and decline to introduce vague and subjective
distinctions.

Whether to exclude illegally obtained evidence in fed-
eral trials is left largely to our discretion, for admissibility
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of evidence is governed “by the principles of the common
law as they may be interpreted by the courts of the
United States in the light of reason and experience.”
Fed. Rules Crim. Proc., 26. As we have pointed out,
reason has led state courts to differing conclusions, but
about two-thirds of them to acceptance of the illegally
obtained evidence. What actual experience teaches we
really do not know. Our cases evidence the fact that the
federal rule of exclusion and our reversal of conviction
for its violation are not sanctions which put an end to
illegal search and seizure by federal officers. The rule
was announced in 1914 in Weeks v. United States, 232
U.S.383. The extent to which the practice was curtailed,
if at all, is doubtful. The lower federal courts, and even
this Court,” have repeatedly been constrained to enforce

5E. g. Silverthorne Lumber Co. v. United States, 251 U. S. 385;
Gouled v. United States, 255 U. S. 298; Amos v. United States, 255
U. 8. 313; Agnello v. United States, 269 U. S. 20; Byars v. United
States, 273 U. S. 28; Gambino v. United States, 275 U. S. 310; Go-
Bart Importing Co. v. United States, 282 U. S. 344; United States v.
Lefkowitz, 285 U. S. 452; Taylor v. United States, 286 U.8S.1; Grau v.
United States, 287 U. S. 124; Nathanson v. United States, 290 U. S.
41; United States v. Di Re, 332 U. 8. 581; Johnson v. United States,
333 U. S. 10; Trupiano v. United States, 334 U. S. 699; McDonald v.
United States, 335 U. S. 451; Lustig v. United States, 338 U. S. 74;
United States v. Jeffers, 342 U. S. 48. The Court has also cited the
doctrine with approval in many related cases. E. g., Perlman v.
United States, 247 U. S. 7; Burdeau v. McDowell, 256 U. S. 465;
Carroll v. United States, 267 U.S. 132; McGuire v. United States, 273
U. 8. 95; Marron v. United States, 275 U. S. 192; Olmstead v. United
States, 277 U. 8. 438; Palko v. Connecticut, 302 U. S. 319; Goldstein
v. United States, 316 U. S. 114; McNabb v. United States, 318 U. S.
332; Feldman v. United States, 322 U. 8. 487; Davis v. United
States, 328 U. S. 582; Zap v. United States, 328 U. S. 624; Harris v.
United States, 331 U. S. 145; United States v. Wallace & Tiernan Co.,
336 U. S. 793; United States v. Rabinowitz, 339 U. S. 56; On Lee v.
United States, 343 U. S. 747. See Appendix to dissenting opinion
of MR. JusticE FRANKFURTER in Harris v. United States, supra,
at 175.
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the rule after its violation. There is no reliable evidence
known to us that inhabitants of those states which exclude
the evidence suffer less from lawless searches and seizures
than those of states that admit it. Even this Court has
not seen fit to exclude illegally seized evidence in federal
cases unless a federal officer perpretrated the wrong. Pri-
vate detectives may use methods to obtain evidence not
open to officers of the law. Burdeau v. McDowell, 256
U. S. 465; see McGuire v. United States, 273 U. S. 95, 99;
cf. Feldman v. United States, 322 U. S. 487; Lustig v.
United States, 338 U. S. 74. And the lower federal courts,
treating the Fourth Amendment right as personal to the
one asserting it, have held that he who objects must claim
some proprietary or possessory interest in that which was
unlawfully searched or seized. E. g., Connolly v. Me-
dalie, 58 F. 2d 629; Steeber v. United States, 198 F. 2d
615, 617. See Goldstein v. United States, 316 U. S. 114,
121; Wolf v. Colorado, supra, at 30-31. Cf. United
States v. Jeffers, 342 U. S. 48.

It must be remembered that petitioner is not invoking
the Constitution to prevent or punish a violation of his
federal right recognized in Wolf or to recover reparations
for the violation. He is invoking it only to set aside his
own conviction of erime. That the rule of exclusion and
reversal results in the escape of guilty persons is more ca-
pable of demonstration than that it deters invasions of
right by the police. The case is made, so far as the police
are concerned, when they announce that they have ar-
rested their man. Rejection of the evidence does nothing
to punish the wrong-doing official, while it may, and likely
will, release the wrong-doing defendant. It deprives
society of its remedy against one lawbreaker because he
has been pursued by another. It protects one against
whom incriminating evidence is discovered, but does noth-
ing to protect innocent persons who are the victims of
illegal but fruitless searches. The disciplinary or educa-




IRVINE v. CALIFORNIA. 137

128 Opinion of Jackson, J.

tional effect of the court’s releasing the defendant for
police misbehavior is so indirect as to be no more than a
mild deterrent at best. Some discretion is still left to the
states in criminal cases, for which they are largely respon-
sible, and we think it is for them to determine which rule
best serves them.

But admission of the evidence does not exonerate the
officers and their aides if they have violated defendant’s
constitutional rights. It was pointed out in Wolf v. Colo-
rado, supra, that other remedies are available for official
lawlessness, although too often those remedies are of no
practical avail. The difficulty with them is in part due
to the failure of interested parties to inform of the offense.
No matter what an illegal raid turns up, police are un-
likely to inform on themselves or each other. If it turns
up nothing incriminating, the innocent victim usually
does not care to take steps which will air the fact that he
has been under suspicion. And the prospect that the
guilty may capitalize on the official wrongdoing in his
defense, or to obtain reversal from a higher court, removes
any motive he might have to inform.

It appears to the writer, in which view he is supported
by Tue CHIEF JUSTICE, that there is no lack of remedy if
an unconstitutional wrong has been done in this instance
without upsetting a justifiable conviction of this common
gambler. If the officials have willfully deprived a citizen
of the United States of a right or privilege secured to him
by the Fourteenth Amendment, that being the right to
be secure in his home against unreasonable searches, as
defined in Wolf v. Colorado, supra, their conduct may
constitute a federal crime under 62 Stat. 696, 18 U. S. C.
(Supp. IIT) § 242. This section provides that whoever,
under color of any law, statute, ordinance, regulation or
custom, willfully subjects any inhabitant of any state to
the deprivation of any rights, privileges or immunities
secured or protected by the Constitution of the United
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States shall be fined or imprisoned. See Williams V.
United States, 341 U. S. 97; Screws v. United States, 325
U. S. 91. It does not appear that the statute of limita-
tions yet bars prosecutions. 45 Stat. 51,18 U. S. C. § 582.
We believe the Clerk of this Court should be directed to
forward a copy of the record in this case, together with a
copy of this opinion, for attention of the Attorney General
of the United States. However, Mg. JusticE REED and
Mg. JusTice MinToN do not join in this paragraph.

Judgment affirmed.

Mg. Justice CLARK, concurring.

Had I been here in 1949 when Wolf was decided, 1
would have applied the doctrine of Weeks v. United
States, 232 U. S. 383 (1914), to the states. But the
Court refused to do so then, and it still refuses today.
Thus Wolf remains the law and, as such, is entitled to
the respect of this Court’s membership.

Of course, we could sterilize the rule announced in
Wolf by adopting a case-by-case approach to due process,
in which inchoate notions of propriety concerning local
police conduct guide our decisions. But this makes for
such uncertainty and unpredictability that it would be
impossible to foretell—other than by guesswork—just how
brazen the invasion of the intimate privacies of one’s
home must be in order to shock itself into the protective
arms of the Constitution. In truth, the practical result
of this ad hoc approach is simply that when five Justices
are sufficiently revolted by local police action, a convic-
tion is overturned and a guilty man may go free. Rochin
bears witness to this. We may thus vindicate the ab-
stract principle of due process, but we do not shape the
conduct of local police one whit; unpredictable reversals
on dissimilar fact situations are not likely to curb the
zeal of those police and prosecutors who may be intent
on racking up a high percentage of successful prosecu-
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tions. I do not believe that the extension of such a
vacillating course beyond the clear cases of physical
coercion and brutality, such as Rochin, would serve a
useful purpose.

In light of the “incredible” activity of the police here,
it is with great reluctance that I follow Wolf. Perhaps
strict adherence to the tenor of that decision may produce
needed converts for its extinction. Thus I merely concur
in the judgment of affirmance.

MRg. Justice Brack, with whom MR. JusTice DougLas
concurs, dissenting.

I would reverse this conviction because the petitioner
Irvine was found guilty of a ecrime and sentenced to prison
on evidence extorted from him by the Federal Govern-
ment in violation of the Fifth Amendment.

Federal law makes it a crime punishable by fine, im-
prisonment, or both, for a person to run a gambling busi-
ness without making a report to the Government and
buying a federal wagering tax stamp, both of which re-
veal his gambling operations.! Petitioner made the
necessary report of his gambling activities in California
and bought the required tax stamp. The information
he gave and the stamp he bought were used in this case
to convict and sentence him to prison for violating Cali-
fornia’s antigambling law. For reasons given in my
dissent in United States v. Kahriger, 345 U. S. 22, 36, I
believe the federal law that extracted the disclosures and
required the tax stamp violates the Fifth Amendment’s
command that a person shall not be compelled to be a
witness against himself. But even though the law is
valid, as the Court held, use of such forced confessions
to convict the confessors still amounts to compelling a
person to testify against himself in violation of the Fifth
Amendment.

165 Stat. 529, 26 U. 8. C. (Supp. V) §§ 3285, 3287.
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I cannot agree that the Amendment’s guarantee
against self-incrimination testimony can be spirited away
by the ingenious contrivance of using federally extorted
confessions to convict of state crimes and vice versa.
Licensing such easy evasion of the Amendment has proven
a heavy drain on its vitality although no such debilitating
interpretation was given the Amendment by this Court
until it decided United States v. Murdock in 1931, one
hundred and forty years after the Bill of Rights was
adopted.® That construction was rested on the premise
that a state and the United States are so separate and
foreign to one another that neither of them need protect
witnesses against being forced to admit offenses against
the laws of the other.* This treatment of the states and
the Federal Government as though they were entirely
foreign to each other is wholly conceptualistic and cannot
justify such a narrow interpretation of the Fifth Amend-
ment’s language and the resulting frustration of its
purpose.

I think the Fifth Amendment of itself forbids all fed-
eral agents, legislative, executive and judicial, to force
a person to confess a crime; forbids the use of such a
federally coerced confession in any court, state or federal;
and forbids all federal courts to use a confession which
a person has been compelled to make against his will.

2 See my dissent in Feldman v. United States, 322 U. S. 487, 494.

3984 U. S. 141, and see United States v. The Saline Bank of Vir-
ginia, 1 Pet. 100; Brown v. Walker, 161 U. S. 591, 606, 608; Ball-
mann v. Fagin, 200 U. S. 186; Vajtauer v. Commissioner of Immigra-
tion, 273 U. S. 103; United States v. Murdock, 290 U. S. 389, 396.

4 Reliance for this view was placed mainly on two English cases,
King of the Two Sicilies v. Willcox, 7 State Trials (N. S.) 1049, and
Queen v. Boyes, 1 B. & 8. 811. 284 U. 8., at 149. See discussion of
these two cases as related to the Fifth Amendment privilege against
self-incrimination in Grant, Immunity from Compulsory Self-Incrim-
ination, 9 Temp. L. Q. 57-70 and 194-212, particularly 59-62 and
196-204.
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The Fifth Amendment forbids the Federal Govern-
ment and the agents through which it acts—courts,
grand juries, prosecutors, marshals or other officers—to
use physical torture, psychological pressure, threats of
fines, imprisonment or prosecution, or other governmental
pressure to force a person to testify against himself. And
if the Federal Government does extract ineriminating
testimony, as the Court has held it may in compelling
gamblers to confess, the immunity provided by the
Amendment should at the very least prevent the use of
such testimony in any court, federal or state.” The use
of such testimony is barred, even though the Fifth
Amendment may not of itself prohibit the states or their
agents from extorting incriminating testimony.® The
Amendment does plainly prohibit all federal agencies
from using their power to force self-ineriminatory state-
ments. Consequently, since the Amendment is the su-
preme law of the land and is binding on all American
judges, the use of federally coerced testimony to convict
a person of crime in any court, state or federal is
forbidden.

The Fifth Amendment not only forbids agents of
the Federal Government to compel a person to be a
witness against himself; it forbids federal courts to con-
viet persons on their own forced testimony, whatever
“sovereign”’—federal or state—may have compelled it.
Otherwise, the constitutional mandate against self-
incrimination is an illusory safeguard that collapses
whenever a confession is extorted by anyone other than
the Federal Government.

Though not essential to disposition of this case, it seems
appropriate to add that I think the Fourteenth Amend-
ment makes the Fifth Amendment applicable to states

5 Counselman v. Hitchcock, 142 U. S. 547.
8 See Barron v. Baltimore, 7 Pet. 243.
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and that state courts like federal courts are therefore
barred from convicting a person for crime on testimony
which either state or federal officers have compelled him
to give against himself.” The construction I give to the
Fifth and Fourteenth Amendments makes it possible for
me to adhere to what we said in Ashcraft v. Tennessee,
322 U. S. 143, 155, that “The Constitution of the United
States stands as a bar against the conviction of any indi-
vidual in an American court by means of a coerced
confession.”

So far as this case is concerned it is enough for me
that Irvine was convicted in a state court on a confession
coerced by the Federal Government. I believe this
frustrates a basic purpose of the Fifth Amendment—to
free Americans from fear that federal power could be
used to compel them to confess conduct or beliefs in
order to take away their life, liberty or property. For
this reason I would reverse Irvine’s conviction.

It has been suggested that the Court should call on
the Attorney General to investigate this record in order
to start criminal prosecutions against certain California
officers. I would strongly object to any such action by
this Court. It is inconsistent with my own view of the
judicial function in our government. Prosecution, or
anything approaching it, should, I think, be left to gov-
ernment officers whose duty that is.

MgR. Justice FRANKFURTER, whom MR. JusticE BUr-
TON joins, dissenting.

Mere failure to have an appropriate warrant for arrest
or search, without aggravating circumstances of miscon-
duct in obtaining evidence, invalidates a federal convic-
tion helped by such an unreasonable search and seizure.

“ Adamson v. California, 332 U. S. 46, 68 (dissenting opinion);
Rochin v. California, 342 U. S. 165, 174 (concurring opinion).
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Such was the construction placed upon the Fourth
Amendment by Weeks v. United States, 232 U. S. 383.
But Wolf v. Colorado, 338 U. S. 25, held that the rule of
the Weeks case was not to be deemed part of the Due
Process Clause of the Fourteenth Amendment and hence
was not binding upon the States. Still more recently,
however, in Rochin v. California, 342 U. S. 165, the Court
held that “stomach pumping” to obtain morphine cap-
sules, later used as evidence in a trial, was offensive to
prevailing notions of fairness in the conduct of a prosecu-
tion and therefore invalidated a resulting conviction as
contrary to the Due Process Clause.

The comprehending principle of these two cases is at
the heart of “due process.” The judicial enforcement of
the Due Process Clause is the very antithesis of a Pro-
crustean rule. In its first full-dress discussion of the
Due Process Clause of the Fourteenth Amendment, the
Court defined the nature of the problem as a “gradual
process of judicial inclusion and exclusion, as the cases
presented for decision shall require, with the reasoning on
which such decisions may be founded.” Davidson v. New
Orleans, 96 U. S. 97, 104. The series of cases whereby, in
the light of this attitude, the secope of the Due Process
Clause has been unfolded is the most striking, because the
liveliest, manifestation of the wide and deep areas of law
in which adjudication “depends upon differences of de-
gree. The whole law does so as soon as it is civilized.”
Holmes, J., concurring in LeRoy Fibre Co. v. Chicago,
M. & St. P. R. Co., 232 U. S, 340, 354. It is especially
true of the concept of due process that between the dif-
ferences of degree which that inherently undefinable con-
cept entails “and the simple universality of the rules in
the Twelve Tables or the Leges Barbarorum, there lies
the culture of two thousand years.” Ibid.

In the Wolf case, the Court rejected one absolute. In
Rochin, it rejected another.
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In holding that not all conduct which by federal law
is an unreasonable search and seizure vitiates a con-
vietion in connection with which it transpires, Wolf did
not and could not decide that as long as relevant evi-
dence adequately supports a conviction, it is immaterial
how such evidence was acquired. For the exact holding
of that case is defined by the question to which the opin-
ion addressed itself: “Does a conviction by a State court
for a State offense deny the ‘due process of law’ required
by the Fourteenth Amendment, solely because evidence
that was admitted at the trial was obtained under circum-
stances which would have rendered it inadmissible in a
prosecution for violation of a federal law in a court of
the United States because there deemed to be an infrac-
tion of the Fourth Amendment as applied in Weeks v.
United States, 232 U. S. 383?” Thus, Wolf did not
change prior applications of the requirements of due
process, whereby this Court considered the whole course
of events by which a conviction was obtained and was
not restricted to consideration of the trustworthiness of
the evidence.

Rochin decided that the Due Process Clause of the
Fourteenth Amendment does not leave States free in
their prosecutions for ecrime. The Clause puts limits on
the wide discretion of a State in the process of enforcing
its eriminal law. The holding of the case is that a State
cannot resort to methods that offend civilized standards
of decency and fairness. The conviction in the Rochin
case was found to offend due process not because evi-
dence had been obtained through an unauthorized
search and seizure or was the fruit of compulsory self-
inerimination. Neither of these concepts, relevant to
federal prosecutions, was invoked by the Court in Rochin,
so of course the Wolf case was not mentioned. While
there is in the case before us, as there was in Rochin,
an element of unreasonable search and seizure, what is
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decisive here, as in Rochin, is additional aggravating con-
duct which the Court finds repulsive.

Thus, the basis on which this case should be adjudi-
cated is laid down in Rochin: “Regard for the require-
ments of the Due Process Clause ‘inescapably imposes
upon this Court an exercise of judgment upon the whole
course of the proceedings [resulting in a convietion] in
order to ascertain whether they offend those canons of
decency and fairness which express the notions of justice
of English-speaking peoples even toward those charged
with the most heinous offenses.”” 342 U. S., at 169,
quoting from Malinski v. New York, 324 U, S. 401, at
416-417.

This brings us to the specific circumstances of this case.
This is a summary of the conduct of the police:

(1) They secretly made a key to the Irvines’ front
door.

(2) By boring a hole in the roof of the house and
using the key they had made to enter, they in-
stalled a secret microphone in the Irvine house
with a listening post in a neighboring garage
where officers listened in relays.

(3) Using their key, they entered the house twice
again to move the microphone in order to cut
out interference from a fluorescent lamp. The
first time they moved it into Mr. and Mrs.
Irvine’s bedroom, and later into their bedroom
closet.

(4) Using their key, they entered the house on the
night of the arrest and in the course of the arrest
made a search for which they had no warrant.

There was lacking here physical violence, even to the
restricted extent employed in Rochin. We have here,
however, a more powerful and offensive control over the
Irvines’ life than a single, limited physical trespass. Cer-
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tainly the conduct of the police here went far beyond a
bare search and seizure. The police devised means to
hear every word that was said in the Irvine household
for more than a month. Those affirming the convietion
find that this conduet, in its entirety, is “almost incredible
if it were not admitted.” Surely the Court does not pro-
pose to announce a new absolute, namely, that even the
most reprehensible means for securing a conviction will
not taint a verdict so long as the body of the accused was
not touched by State officials. Considering the progress
that scientific devices are making in extracting evidence
without violence or bodily harm, satisfaction of due proc-
ess would depend on the astuteness and subtlety with
which the police engage in offensive practices and drasti-
cally invade privacy without authority of law. In words
that seem too prophetic of this case, it has been said that
“[d]iscovery and invention have made it possible for the
Government, by means far more effective than stretching
upon the rack, to obtain disclosure in court of what is
whispered in the closet.” Brandeis, J., dissenting in
Olmstead v. United States, 277 U. S. 438, 473.

The underlying reasoning of Rochin rejected the notion
that States may secure a conviction by any form of skul-
duggery so long as it does not involve physical violence.
The cases in which coercive or physical infringements of
the dignity and privacy of the individual were involved
were not deemed “sports in our constitutional law but
applications of a general principle. They are only in-
stances of the general requirement that States in their
prosecutions respect certain decencies of civilized conduct.
Due process of law, as a historic and generative principle,
precludes defining, and thereby confining, these standards
of conduct more precisely than to say that convietions
cannot be brought about by methods that offend ‘a sense
of justice.”” 342 U. S., at 173.
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Since due process is not a mechanical yardstick, it does
not afford mechanical answers. In applying the Due
Process Clause judicial judgment is involved in an
empiric process in the sense that results are not pre-
determined or mechanically ascertainable. But that is
a very different thing from conceiving the results as ad
hoc decisions in the opprobrious sense of ad hoc. Empiri-
cism implies judgment upon variant situations by the
wisdom of experience. Ad hocness in adjudication means
treating a particular case by itself and not in relation to
the meaning of a course of decisions and the guides they
serve for the future. There is all the difference in the
world between disposing of a case as though it were a
discrete instance and recognizing it as part of the process
of judgment, taking its place in relation to what went
before and further cutting a channel for what is to come.

The effort to imprison due process within tidy cate-
gories misconceives its nature and is a futile endeavor to
save the judicial function from the pains of judicial judg-
ment. It is pertinent to recall how the Court dealt with
this craving for unattainable certainty in the Rochin
case:

“The vague contours of the Due Process Clause
do not leave judges at large. We may not draw on
our merely personal and private notions and disre-
gard the limits that bind judges in their judicial fune-
tion. Even though the concept of due process of law
is not final and fixed, these limits are derived from
considerations that are fused in the whole nature of
our judicial process. See Cardozo, The Nature of
the Judicial Process; The Growth of the Law; The
Paradoxes of Legal Science. These are considera-
tions deeply rooted in reason and in the compelling
traditions of the legal profession. The Due Process
Clause places upon this Court the duty of exercising
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a judgment, within the narrow confines of judicial
power in reviewing State convictions, upon inter-
ests of society pushing in opposite directions.” 342
U.S., at 170-171.

Nor can we dispose of this case by satisfying ourselves
that the defendant’s guilt was proven by trustworthy
evidence and then finding, or devising, other means
whereby the police may be discouraged from using illegal
methods to acquire such evidence.

This Court has rejected the notion that because
a conviction is established on incontestable proof of guilt
it may stand, no matter how the proof was secured.
Observance of due process has to do not with questions
of guilt or innocence but the mode by which guilt is
ascertained. Mere errors of law in the conduct of State
trials afford no basis for relief under the Fourteenth
Amendment, and a wide swath of discretion must be
left to the State Courts in such matters. But when
a conviction is secured by methods which offend ele-
mentary standards of justice, the victim of such methods
may invoke the protection of the Fourteenth Amendment
because that Amendment guarantees him a trial funda-
mentally fair in the sense in which that idea is incorpo-
rated in due process. If, as in Rochin, “[o]n the facts of
this case the conviction of the petitioner has been obtained
by methods that offend the Due Process Clause,” 342
U. S, at 174, it is no answer to say that the offending
policemen and prosecutors who utilize outrageous meth-
ods should be punished for their misconduct.'

1 That the prosecution in this case, with the sanction of the courts,
flouted a legislatively declared philosophy against such misereant
conduct and made it a policy merely on paper, does not make the
conduct any the less a disregard of due process. Cf. Rochin v.
California, supra, at 167.
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Of course it is a loss to the community when a convic-
tion is overturned because the indefensible means by
which it was obtained cannot be squared with the com-
mands of due process. A new trial is necessitated, and
by reason of the exclusion of evidence derived from the
unfair aspects of the prior prosecution a guilty defendant
may escape. But the people can avoid such miscarriages
of justice. A sturdy, self-respecting democratic commu-
nity should not put up with lawless police and prosecutors.
“Our people may tolerate many mistakes of both intent
and performance, but, with unerring instinct, they know
that when any person is intentionally deprived of his
constitutional rights those responsible have committed
no ordinary offense. A crime of this nature, if subtly
encouraged by failure to condemn and punish, certainly
leads down the road to totalitarianism.” 2

MR. Justice DougLas, dissenting.

The search and seizure conducted in this case smack
of the police state, not the free America the Bill of
Rights envisaged.

The police and their agents first made a key to the home
of a suspect. Then they bored a hole in the roof of his
house. Using the key they entered the house, installed a
microphone, and attached it to a wire which ran through
the hole in the roof to a nearby garage where officers lis-
tened in relays. Twice more they used the key to enter
the house in order to adjust the microphone. First
they moved it into the bedroom where the suspect
and his wife slept. Next, they put the microphone into
the bedroom closet. Then they used the key to enter the

2 Statement by Director J. Edgar Hoover of the Federal Bureau of
Investigation in FBI Law Enforcement Bulletin, September 1952,

p- 1.
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house to arrest the suspect. They had no search warrant;
but they ransacked the house. Moreover, they examined
the suspect’s hands under an ultraviolet lamp to see if
he had handled betting slips which they had earlier
impregnated with fluorescent powder.

The evidence so obtained was used by California to
send the suspect, petitioner here, to prison.

What transpired here was as revolting as the abuses
arising out of the writs of assistance against which James
Otis complained. Otis in his speech against the writs®
had this to say:

“Now one of the most essential branches of English
liberty is the freedom of one’s house. A man’s
house is his castle; and whilst he is quiet, he is as
well guarded as a prince in his castle. This writ, if
it should be declared legal, would totally annihilate
this privilege. Custom-house officers may enter our
houses when they please; we are commanded to per-
mit their entry. Their menial servants may enter,
may break locks, bars, and every thing in their way:
and whether they break through malice or revenge,
no man, no court, can inquire. Bare suspicion with-
out oath is sufficient.”

In those days courts put their sanction behind the
unlawful invasion of privacy by issuing the general
warrant that permitted unlimited searches. There is no
essential difference between that and the action we take
today. Today we throw the weight of the Government
on the side of the lawless search by affirming a conviction
based on evidence obtained by it. Today we compound
the grievance against which Otis complained. Not only
is privacy invaded. The lawless invasion is officially
approved as the means of sending a man to prison.

! Tudor, Life of James Otis (1823), pp. 66-67.
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I protest against this use of unconstitutional evidence.
It is no answer that the man is doubtless guilty. The
Bill of Rights was designed to protect every accused
against practices of the police which history showed were
oppressive of liberty. The guarantee against unreason-
able searches and seizures contained in the Fourth
Amendment was one of those safeguards. In 1914 a
unanimous Court decided that officers who obtained
evidence in violation of that guarantee could not use it
in prosecutions in the federal courts. Weeks v. United
States, 232 U.S.383. Lawless action of the federal police,
it said, “should find no sanction in the judgments of the
courts . . . .” Id., p. 392.

The departure from that principle which the Court
made in 1949 in Wolf v. Colorado, 338 U. S. 25, is part
of the deterioration which civil liberties have suffered in
recent years. In that case the Court held that evidence
obtained in violation of the Fourth Amendment, though
inadmissible in federal prosecutions, could be used in
prosecutions in the state courts. Mr. Justice Murphy,
dissenting, pointed out the peril of that step, id., p. 44:

“The conclusion is inescapable that but one rem-
edy exists to deter violations of the search and seizure
clause. That is the rule which excludes illegally
obtained evidence. Only by exclusion can we im-
press upon the zealous prosecutor that violation of
the Constitution will do him no good. And only
when that point is driven home can the prosecutor
be expected to emphasize the importance of observ-
ing constitutional demands in his instructions to the
police.”

Exclusion of evidence is indeed the only effective sanc-
tion. If the evidence can be used, no matter how lawless
the search, the protection of the Fourth Amendment, to
use the words of the Court in the Weeks case, “might as

288037 O—54——15
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well be stricken from the Constitution.” 232 U. S, at
393.

The suggestion that the remedy for lawless conduct
by the local police is through federal prosecution under
the civil rights laws relegates constitutional rights under
the Fourth Amendment to a lowly status. An already
overburdened Department of Justice, busily engaged in
law enforcement, cannot be expected to devote its ener-
gies to supervising local police activities and prosecuting
police officers, except in rare and occasional instances.?
And the hostility which such prosecutions have received
here (see Screws v. United States, 325 U. S. 91, especially
pp- 138 et seq.) hardly encourages putting the federal
prosecutor on the track of state officials who take uncon-
stitutional short cuts in enforcing state laws.?

If unreasonable searches and seizures that violate the
privacy which the Fourth Amendment protects are to be
outlawed, this is the time and the occasion to do it. If
police officers know that evidence obtained by their unlaw-
ful acts cannot be used in the courts, they will clean their
own houses and put an end to this kind of action. But
as long as courts will receive the evidence, the police will
act lawlessly and the rights of the individual will suffer.
We should throw our weight on the side of the citizen
and against the lawless police. We should be alert to see
that no unconstitutional evidence is used to convict any
person in America.

2 For an analysis of the civil rights suits instituted by the Depart-
ment of Justice, see the Appendix to this opinion.

3The current hostility towards federal actions—both criminal and
civil—under the civil rights laws is further evidenced by United
States v. Williams, 341 U. S. 70; Tenney v. Brandhove, 341 U. S. 367 ;
Collins v. Hardyman, 341 U. 8. 651; Whittington v. Johnston, 201 F.
2d 810, cert. denied, 346 U. S. 867; Francis v. Crafts, 203 F. 2d 809,
cert. denied, 346 U. S. 835.
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APPENDIX TO OPINION OF
MR. JUSTICE DOUGLAS.

Mr. Justice Murphy, when Attorney General, was re-
sponsible for the creation of the Civil Rights Section
in the Department of Justice. That was on February
3, 1939. In 1947 Mr. Justice Clark, then Attorney Gen-
eral, reported that the Section had in the eight years of its
existence investigated nearly 850 complaints, instituted
prosecutions in 178 cases, and obtained the conviction of
more than 130 defendants. Clark, A Federal Prosecutor
Looks at the Civil Rights Statutes, 47 Col. L. Rev. 175,
181. See also Report of the President’s Committee on
Civil Rights: To Secure These Rights (1947), pp. 114
et seq.

A more recent account of the work of the Civil Rights
Section will be found in Putzel, Federal Civil Rights En-
forcement: A Current Appraisal, 99 U. of Pa. L. Rev. 439
(1951). It is there stated that on the average 20 civil
rights cases are prosecuted a year, acquittals and convie-
tions being about equally divided. Id., p. 449, n. 43.
These figures are confirmed by the Administrative Office
of the United States Courts. Records available in that
office show the following number of civil rights prosecu-
tions filed in the district courts in the years since 1947:

Fiscal year 1947 | 1948 | 1949 | 1950 | 1951 | 1952 | 1953

Total cases....... 10 13 22 18 16 15 29

Total defendants..| 26 53 66 72 69 49 92

More detailed figures are available for the past three
fiscal years. The following table shows the number of
defendants who actually went to trial, the disposition of
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their cases, and the sentences imposed on those who were
convicted:

Fiscal year 1951 1952 1953
Total defendants..................... 22 50 54
Not convicted: Total................. 11 20 45
Dismissed «..oovevinnieniennn 4 2 18
Acquitted by court...............i.n... T T 1
Acquitted by jury................ 7 18 26
Convicted: Total............ccovvnnn. 11 30 9
Pleas of guilty or nolo contendere. . 3 21 1
Convicted by court..........oooufivnnnnn. 5
Convicted by jury................ 8 4 8
Type of sentence: Imprisonment total. . 7 4 8
I=6imonths. ..o .l e el v | s e 1
6 months to 1 year, 1 day........ TN =otaraita 7
More than 1 year, 1day........... 4
Type of sentence: Probation and sus-
pended sentence.................... 2 20
Type of sentence: Fine only.......... 2 6 1
Average sentence of imprisonment
(months) .............cooiiii... 109 16.5 94

Note: These figures from the Administrative Office in-
clude all prosecutions filed and conducted under all of the
Sections of the Criminal Code which are usually called
Civil Rights Sections, that is, 18 U. S. C. §§ 241-244.
Use of §§ 243 and 244, however, has been very rare, so
that most of the figures quoted involve prosecutions under
either § 241 or § 242. The figures set out in the second
table do not take into account such appellate reversals
as may have been entered, and they include only those
post-judgment motions in the district court which were
disposed of before the end of the fiscal year in question.
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The Code provisions in question read as follows:

“8 241. Conspiracy against rights of citizens.

“If two or more persons conspire to injure, oppress,
threaten, or intimidate any citizen in the free exer-
cise or enjoyment of any right or privilege secured
to him by the Constitution or laws of the United
States, or because of his having so exercised the
same; or

“Tf two or more persons go in disguise on the high-
way, or on the premises of another, with intent to
prevent or hinder his free exercise or enjoyment of
any right or privilege so secured—

“They shall be fined not more than $5,000 or im-
prisoned not more than ten years, or both.

“8 242 Deprivation of rights under color of law.

“Whoever, under color of any law, statute, ordi-
nance, regulation, or custom, willfully subjects any
inhabitant of any State, Territory, or District to the
deprivation of any rights, privileges, or immunities
secured or protected by the Constitution or laws of
the United States, or to different punishments, pains,
or penalties, on account of such inhabitant being an
alien, or by reason of his color, or race, than are
prescribed for the punishment of citizens, shall be
fined not more than $1,000 or imprisoned not more
than one year, or both.

“8 243. Exclusion of jurors on account of race or
color.

“No citizen possessing all other qualifications which
are or may be prescribed by law shall be disqualified
for service as grand or petit juror in any court of
the United States, or of any State on account of
race, color, or previous condition of servitude; and
whoever, being an officer or other person charged
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with any duty in the selection or summoning of
jurors, excludes or fails to summon any citizen for
such cause, shall be fined not more than $5,000.

“§ 244. Discrimination against person wearing uni-
form of armed forces.

“Whoever, being a proprietor, manager, or em-
ployee of a theater or other public place of enter-
tainment or amusement in the District of Columbia,
or in any Territory, or Possession of the United
States, causes any person wearing the uniform of any
of the armed forces of the United States to be dis-
criminated against because of that uniform, shall be
fined not more than $500.”
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Syllabus.

MICHIGAN-WISCONSIN PIPE LINE CO. v.
CALVERT, COMPTROLLER OF PUBLIC
ACCOUNTS, ET AL.

NO. 198. APPEAL FROM THE COURT OF CIVIL APPEALS OF
TEXAS, THIRD SUPREME JUDICIAL DISTRICT.*

Argued January 5-6, 1954 —Decided February 8, 1954.

1. A Texas tax on the occupation of “gathering gas,” measured by
the entire volume of gas “taken,” as applied to an interstate
natural gas pipeline company, where the taxable incidence is the
taking of gas from the outlet of an independent gasoline plant
within the State for the purpose of immediate interstate trans-
mission, held invalid under the Commerce Clause of the Federal
Constitution. Pp. 161-170.

(a) The validity of the tax under the Commerce Clause depends
upon considerations of constitutional policy having reference to
the substantial effects, actual or potential, of the tax in suppressing
or unduly burdening interstate commerce. P. 164.

(b) A tax imposed on a local activity related to interstate com-
merce is valid only if the local activity is not such an integral part
of the flow of interstate commerce that it cannot realistically be
separated from it. P. 166.

(¢) As here applied, the State has delayed the incidence of the
tax beyond the step where production and processing have ceased
and transmission in interstate commerce has begun; so that the
tax here is not levied on the capture or production of the gas, but
rather on its taking into interstate commerce after production,
gathering and processing. Utah Power & Light Co. v. Pfost, 286
U. S. 165, distinguished. Pp. 166-169.

*Together with No. 200, Panhandle Eastern Pipe Line Co. v.
Calvert, Comptroller of Public Accounts, et al., on appeal from the
same court; and No. 199, Michigan-Wisconsin Pipe Line Co. v. Cal-
vert, Comptroller of Public Accounts, et al., and No. 201, Panhandle
Eastern Pipe Line Co. v. Calvert, Comptroller of Public Accounts,
et al., both on appeal from the Supreme Court of Texas.
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(d) Validation of this tax would permit a multiple burden upon
interstate commerce, for if Texas may impose this “first taking”
tax measured by the total volume of gas so taken, then the other
recipient states would have at least equal right to tax the first
taking or “unloading” from the pipeline of the same gas when it
arrives for distribution; and thus in effect would be resurrected the
customs barriers that the Commerce Clause was designed to
eliminate. P. 170.

2. The Supreme Court of Texas “refused” applications for writs of
error to review a decision of the Court of Civil Appeals which
upheld the validity of a state statute challenged as violative of the
Federal Constitution. By state statute and procedural rule, the
refusal signified that the State Supreme Court deemed the judgment
of the Court of Civil Appeals correct and that the principles of law
had been correctly determined. Held. The Court of Civil Appeals
was “the highest court of a State in which a decision could be had,”
within the meaning of 28 U. S. C. § 1257, and the appeals to this
Court were properly from the Court of Civil Appeals and not
from the Supreme Court of Texas. Pp. 159-160.

3. The issue of the validity of the tax was properly raised in this
case. P. 165, n. 4.

255 S. W. 2d 535, reversed.

The Texas Court of Civil Appeals sustained the validity
of a state statute challenged as violative of the Federal
Constitution. 255 S. W. 2d 535. The State Supreme
Court refused writs of error. The two appellants each
took appeals from both the Court of Civil Appeals and
the State Supreme Court. Here the appeals from the
State Supreme Court are dismissed and the judgments
of the Court of Civil Appeals are reversed, pp. 160, 170.

D. H. Culton and 8. A. L. Morgan argued the cause for
appellants. On the brief were Arthur R. Seder, Jr.,
Everett L. Looney, R. Dean Moorhead, Mr. Culton
and Mr. Morgan for the Michigan-Wisconsin Pipe Line
Company, and E. H. Lange, Gene M. Woodfin, Chas. I.
Francis, Mr. Looney, Mr. Moorhead and Mr. Culton for
the Panhandle Eastern Pipe Line Company, appellants.
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John S. L. Yost entered an appearance for appellant in
Nos. 200 and 201.

W. V. Geppert, Assistant Attorney General of Texas,
and John Ben Shepperd, Attorney General, argued the
cause for appellees. With them on the brief was William
W. Guild, Assistant Attorney General.

Mg. Justice CLARK delivered the opinion of the Court.

The appellants, two natural gas pipeline companies,
brought separate suits against Texas State officials,
appellees here, in a state district court, seeking a determi-
nation that a Texas tax statute as applied to appellants
violates the Commerce Clause of the Constitution of the
United States, and seeking recovery of money paid under
protest in compliance with the statute. The District
Court sustained appellants’ contentions and entered
judgment in their favor. The Court of Civil Appeals
reversed, holding that the tax statute as applied is
constitutional. 255 S. W. 2d 535. The Supreme Court
of Texas “refused” appellants’ applications for writs of
error.

By state statute and procedural rule, the docket nota-
tion “refused” in denying application for writ of error
signifies that the State Supreme Court deems the judg-
ment of the Court of Civil Appeals a correct one and
the principles of law declared in the opinion correctly
determined. Appellants were uncertain whether appeal
to this Court was properly from the Court of Civil Ap-
peals or the Supreme Court of Texas, as “the highest
court of a State in which a decision could be had” within
the meaning of 28 U. 8. C. § 1257. Hence each appellant
appealed from each of the courts.' We postponed to
the hearing of the cases on the merits a determination
of the jurisdictional question. 346 U. S. 805.

1 Cf. Western Union Telegraph Co. v.Priester, 276 U.S. 252 (1928).
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We think that appeals in these cases were properly
from the Court of Civil Appeals. In American Railway
Express Co. v. Levee, 263 U. S. 19 (1923), the Supreme
Court of Louisiana had refused a writ of certiorari to the
State Court of Appeal “for the reason that the judgment
is correct.” Mr. Justice Holmes, speaking for a unani-
mous Court, said:

“ .. [Ulnder the Constitution of the State the
jurisdiction of the Supreme Court is discretionary

. . and although it was necessary for the petitioner
to invoke that jurisdiction in order to make it cer-
tain that the case could go no farther, . . . when the
jurisdiction was declined the Court of Appeal was
shown to be the highest Court of the State in which
a decision could be had. Another section of the
article cited required the Supreme Court to give its
reasons for refusing the writ, and therefore the fact
that the reason happened to be an opinion upon
the merits rather than some more technical con-
sideration, did not take from the refusal its ostensible
character of declining jurisdiction. Western Union
Telegraph Co. v. Crovo, 220 U. S. 364, 366. Norfolk
& Suburban Turnpike Co. v. Virgimia, 225 U. S. 264,
269. Of course the limit of time for applying to
this Court was from the date when the writ of cer-
tiorari was refused.” 263 U. S., at 20-21.

In Lone Star Gas Co. v. Texas, 304 U. S. 224 (1938),
with the present Texas procedural provisions in effect,
this Court’s mandate issued to the Court of Civil Ap-
peals in a case where the State Supreme Court had
“refused” writ of error. See also United Public Service
Co. v. Texas, 301 U. S. 667 (1937).

Accordingly the appeals in Nos. 199 and 201, from the
Supreme Court of Texas, are dismissed. We proceed to
consider Nos. 198 and 200.
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The question presented is whether the Commerce
Clause is infringed by a Texas tax on the occupation of
“gathering gas,” measured by the entire volume of gas
“taken,” as applied to an interstate natural gas pipe-
line company, where the taxable incidence is the taking
of gas from the outlet of an independent gasoline plant
within the State for the purpose of immediate interstate
transmission. In relevant part the tax statute * provides
that “In addition to all other licenses and taxes levied
and assessed in the State of Texas, there is hereby levied
upon every person engaged in gathering gas produced in
this State, an occupation tax for the privilege of engaging
in such business, at the rate of 9/20 of one cent per
thousand (1,000) cubic feet of gas gathered.” Using a
beggared definition of the term “gathering gas,” the Act
further provides that “In the case of gas containing gaso-
line or liquid hydrocarbons that are removed or extracted
at a plant within the State by serubbing, absorption, com-
pression or any other process, the term ‘gathering gas’
means the first taking or the first retaining of possession
of such gas for other processing or transmission whether
through a pipeline, either common carrier or private, or
otherwise after such gas has passed through the outlet of
such plant.” It also prohibits the “gatherer” as therein
defined from shifting the burden of the tax to the pro-
ducer of the gas, and provides that the tax shall not be
levied as to gas gathered for local consumption if de-
clared unconstitutional as to that gathered for interstate
transmission.

Michigan-Wisconsin Pipe Line Company and Pan-
handle Eastern Pipe Line Company, appellants, are
Delaware corporations and are natural gas companies
holding certificates of convenience and necessity under the
Natural Gas Act of 1938 for the transportation and sale

2 Tex. Laws 1951, c. 402, § XXIII.
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in interstate commerce of natural gas. The nature of
their activities has been stipulated.
Michigan-Wisconsin has constructed a pipeline extend-
ing from Texas to Michigan and Wisconsin. At points
in these two States and in Missouri and Iowa it sells
gas to distribution companies which serve markets in
those areas.* It sells no gas in Texas. The company
produces no gas; it purchases its supply from Phillips
Petroleum Company in Texas, under a long-term con-
tract. Phillips collects the gas from the wells and pipes
it to a gasoline plant, where certain liquefiable hydro-
carbons, oxygen, sulphur, hydrogen sulphide, dust and
foreign substances are removed preparatory to the trans-
mission of the residue. As this residue gas leaves the
absorbers, it flows through pipes owned by Phillips for a
distance of 300 yards to the outlet of its gasoline plant,
at the boundary between property of Phillips and prop-
erty of Michigan-Wisconsin. Phillips has installed gas
meters in its pipes at this point. The gas emerging from
the outlet flows directly into two 26-inch pipelines of

3 The two appellants, through the distribution companies, supply
gas for consumer markets with a population of about 12,000,000
people. As noted by the court below, “Except for minor variations
Panhandle conducts its activities in the same manner as Michigan-
Wisconsin. Panhandle loads its interstate pipeline with gas from the
outlets of three gasoline plants, rather than with gas from only one
plant; it produces a portion of the gas which it takes at the outlet
of one of such plants; and it makes sales in Texas to three small
customers, rather than sending all of its gas outside the State.” We
agree with that court that for purposes of this decision Panhandle’s
operations are not significantly different from those of Michigan-
Wisconsin. Only the interstate aspects of the enterprise are in ques-
tion. The operations of Michigan-Wisconsin, which transmits all
of its gas out of Texas, most clearly present the question to be decided
and will be the basis of our discussion. This approach was utilized
by the State court; and appellees do not suggest that the situations
of the two appellants are different for purposes of decision here.
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Michigan-Wisconsin. It is this “taking” that is made
the taxable incidence of the statute. After the gas has
been taken into the Michigan-Wisconsin pipes, it flows
a distance of approximately 1,215 feet to a compressor
station owned and operated by Michigan-Wisconsin, at
which station the pressure of the gas is raised from about
200 pounds to some 975 pounds to facilitate movement
to distant markets. In the course of its flow through this
station the gas is compressed, cooled, scrubbed and dehy-
drated and then passes into a 24-inch pipeline which car-
ries it 1.74 miles to the Oklahoma border and thence to
markets outside Texas. Additional motive power is fur-
nished by 15 other compressor stations in other states
through which the gas is transported.

The entire movement of the gas, from producing wells
through the Phillips gasoline plant and into the Michi-
gan-Wisconsin pipeline to consumers outside Texas, is
a steady and continuous flow. All of Michigan-Wis-
consin’s gas is purchased from Phillips for transportation
to points outside Texas, and is in fact so transported.

Exclusive of the tax in question, Michigan-Wisconsin
pays an ad valorem tax on the value of all its facilities
and leases within the State. The State also levies on pro-
ducers a tax of 5.72% of the value at the well of all gas
produced in the State and a special tax to cover expenses
in enforcing the conservation and proration laws.

The appellees place much emphasis upon the fact that
Texas through these conservation and proration measures
has afforded great benefits and protection to pipeline
companies. It is beyond question that the enforcement
of these laws has been not only in the public interest but
to the commercial advantage of the industry. But,
though this be an appealing truth, these benefits are
relevant here only to show that essential requirements
of due process have been met sufficiently to justify the
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imposition of any tax on the interstate activity. No
challenge is made of the validity of the tax under the
Due Process Clause, the appellants basing their objec-
tions only on the Commerce Clause, and when we proceed
to examine the tax under the latter its validity “depends
upon other considerations of constitutional policy having
reference to the substantial effects, actual or potential, of
the particular tax in suppressing or burdening unduly
the commerce.” Nippert v. Richmond, 327 U. S. 416,
424 (1946). We proceed, therefore, to discuss only
those relevant factors involved in the testing of the tax
under the Commerce Clause.

The tax here assailed applies equally to gas moving in
intrastate and interstate commerce. It is levied in addi-
tion to all other licenses and taxes and is denominated
an occupation tax for the privilege of engaging in the
“gathering of gas.” Obviously appellants are not engaged
in “gathering gas” within the meaning of that term in its
ordinary usage; but the tax statute gives the term a
transcendent scope; as to appellants’ operations it is de-
fined as “the first taking . . . of possession of such gas
for other processing or transmission . . . after such gas
has passed through the outlet” of a gasoline plant. The
State Appellate Court realistically found “the taxable
event described by the statute” to be “the taking or retain-
ing of the gas at the gasoline plant outlet . . . .” It
thought that since this local activity was not subject to
repetition elsewhere, “the sole question is whether such
local activities are so closely related to and such an in-
tegral part of the interstate business of [appellants] who
transport gas in interstate commerce as to be within the
scope of the Commerce Clause of the Constitution.” The
court concluded that such taking “is just as local in nature
as the production itself is local,” and held the tax valid
principally on the authority of Utah Power & Light Co.
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v. Pfost, 286 U. S. 165 (1932), and Hope Natural Gas Co.
v. Hall, 274 U. S. 284 (1927).*

We accept the State court’s determination of the oper-
ating incidence of the tax, and we think the court has
correctly stated the essential question presented. But
we are unable to agree with its answer thereto or with
its conclusion of constitutionality.

Appellants’ business is the interstate transportation and
sale of natural gas. Under the Commerce Clause inter-
state commerce and its instrumentalities are not totally
immune from state taxation, absent action by Congress.
Frequently it has been said that interstate business must
pay its way, Postal Telegraph-Cable Co. v. Richmond, 249
U. S. 252, 259 (1919); Western Live Stock v. Bureau of

4 Appellees challenge at the outset of their argument this Court’s
jurisdiction to consider these appeals, on the ground that appellants
present no question, federal or otherwise, for the Court’s determina-
tion. The argument is in substance that appellants’ grounds of pro-
test in the State courts set forth a number of alleged operating
incidences of the tax, none of which coincided with the operating
incidence found by the Court of Civil Appeals; that the State court’s
finding on this subject is conclusive and binding on this Court; that
appellants, in urging that the tax is a burden on and discriminatory
against interstate commerce, are advancing new grounds not con-
sidered by the State courts and hence waived under the Texas protest
statute; in short, that the issue of the validity of the tax was not
properly raised. We think there is no substance to this contention.
In their complaints and continuously thereafter appellants specifically
challenged the validity of the tax statute under the Commerce Clause.
The trial court held the tax invalid as violating the Commerce Clause.
The Court of Civil Appeals expressly stated that the question for
its decision was whether the statute as applied to appellants “violates
the commerce clause of the Constitution of the United States. If so
it is void, if not it is valid.”” Since the State courts have clearly
treated the single issue here presented as properly raised and pre-
served, and since appellees first suggested the contrary in their brief
on argument in this Court, we think the objections to jurisdiction are
not well taken.
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Revenue, 303 U. S. 250, 254 (1938); and the Court has
done more than pay lip service to this idea. Numerous
cases have upheld state levies where it is thought that the
tax does not operate to discriminate against commerce or
unduly burden it either directly or by the possibility of
multiple taxation resulting from other taxes of the same
sort being imposed by other states. The recurring prob-
lem is to resolve a conflict between the Constitution’s
mandate that trade between the states be permitted to
flow freely without unnecessary obstruction from any
source, and the state’s rightful desire to require that inter-
state business bear its proper share of the costs of local
government in return for benefits received. Some have
thought that the wisest course would be for this Court to
uphold all state taxes not patently discriminatory, and
wait for Congress to adjust conflicts when and as it
wished. But this view has not prevailed, and the Court
has therefore been forced to decide in many varied factual
situations whether the application of a given state tax
to a given aspect of interstate activity violates the Com-
merce Clause. It is now well settled that a tax imposed
on a local activity related to interstate commerce is valid
if, and only if, the local activity is not such an integral
part of the interstate process, the flow of commerce, that
it cannot realistically be separated from it. Memphis
Natural Gas Co.v. Stone, 335 U. S. 80, 87 (1948) ; Western
Live Stock v. Bureau of Revenue, supra, at 258. And if a
genuine separation of the taxed local activity from the
interstate process is impossible, it is more likely that
other states through which the commerce passes or into
which it flows can with equal right impose a similar levy
on the goods, with the net effect of prejudicing or unduly
burdening commerce.

The problem in this case is not whether the State could
tax the actual gathering of all gas whether transmitted in
interstate commerce or not, ef. Hope Natural Gas Co. v.
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Hall, supra, but whether here the State has delayed the
incidence of the tax beyond the step where production and
processing have ceased and transmission in interstate
commerce has begun. Cf. Utah Power & Light Co. v.
Pfost, supra. The incidence of the tax here at issue, as
stated by the Texas appellate court, is appellants’ “tak-
ing” of gas from Phillips’ gasoline plant. This event,
as stipulated, occurs after the gas has been produced,
gathered and processed by others than appellants. The
“taking” into appellants’ pipelines is solely for interstate
transmission and the gas at that time is not only actually
committed to but is moving in interstate commerce.
What Texas seeks to tax is, therefore, more than merely
the loading of an interstate carrier, which was condemned
in Joseph v. Carter & Weekes Stevedoring Co., 330 U. S.
422 427 (1947), for the gas here simultaneously enters
the pipeline carrier and moves on continuously to its out-
side market. “There is no break, no period of delibera-
tion, but a steady flow ending as contemplated from the
beginning beyond the state line.” United Fuel Gas Co.
v. Hallanan, 257 U. S. 277, 281 (1921). As early as
Gloucester Ferry Co. v. Pennsylvania, 114 U, S. 196, 213
(1885), this Court said, “Receiving and landing passen-
gers and freight is incident to their transportation.”
But receipt of the gas in the pipeline is more than its
“taking”; from a practical standpoint it is its “taking
off” in appellants’ carrier into commerce; in real-
ity the tax is, therefore, on the exit of the gas from the
State. This economic process is inherently unsusceptible
of division into a distinet local activity capable of forming
the basis for the tax here imposed, on the one hand, and a
separate movement in commerce, on the other. It is diffi-
cult to conceive of a factual situation where the incidence
of taking or loading for transmission is more closely related
to the transmission itself. This Court has held that much
less integrated activity is “so closely related to interstate

288037 O—54——16
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transportation as to be practically a part of it.”> We
are therefore of the opinion that the taking of the gas
here is essentially a part of interstate commerce itself.
The Court of Civil Appeals, as we have stated, relied
largely on Utah Power & Light Co.v. Pfost, supra. But
that case involved a license tax on the generation of elec-
tricity produced in a hydraulic power plant within the
State of Idaho and transmitted to Utah. The question
the Court was called upon to solve was whether “the gen-
eration of electrical energy, like manufacture or produc-
tion generally, [is] a process essentially local in character
and complete in itself; or is it so linked with the trans-
mission as to make it an inseparable part of a transaction
in interstate commerce?”’ The Court thought it inaccu-
rate to say that the entire system was purely a transferring
device. “On the contrary,” it said, “the generator and
the transmission lines perform different functions, with
a result comparable, so far as the question here un-
der consideration is concerned, to the manufacture of
physical articles of trade and their subsequent shipment
and transportation in commerce.” ®  Cited to support this
principle was Oliver Iron Mining Co. v. Lord, 262 U. S.

5 Baltimore & Ohio S. W. R. Co. v. Burtch, 263 U. S. 540, 544
(1924) (“loading or unloading of a shipment”); also see Telegraph
Co. v. Texas, 105 U. S. 460, 466 (1882) (tax on “sending” of messages
outside state is a regulation of interstate commerce); Puget Sound
Stevedoring Co. v. State Tax Commassion, 302 U. S. 90, 92 (1937)
(“loading and discharge of cargoes” is interstate operation); Rich-
field Oil Corp. v. State Board, 329 U. 8. 69, 83 (1946) (commerce
begins “no later than the delivery of the oil into the vessel”).

6986 U. S, at 180-181. The Court found that in the operation
there involved it was necessary to convert the mechanical energy into
electrical energy before it could be transmitted and that this trans-
formation was completed at the generator where the interstate move-
ment began. This is analogous to the situation here where the gas
is prepared by Phillips for transmission and is then fed into appellants’
lines.
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172 (1923), where a state tax levied on all “engaged in
the business of mining or producing iron ore or other ores”
was upheld since the “ore does not enter interstate com-
merce until after the mining is done, and the tax is im-
posed only in respect of the mining” (at 179); and Hope
Natural Gas Co. v. Hall, supra, which upheld a tax on
“producers of natural gas reckoned according to the value
of that commodity at the well.” But the tax here is not
levied on the capture or production of the gas, but rather
on its taking into interstate commerce after production,
gathering and processing.

The State Appellate Court recognized that nothing was
done to the gas at the point of “taking”; its form was not
changed in any way; it merely continued its journey.
However, the court thought that it would be unfair to
base a decision on the fluid nature of natural gas, and
that there was in fact a two-step process, taking and
transmission, with interference in between found in title
passing and processing. But the processing, on which
this tax is not imposed, was done by Phillips and took
place prior to the taxable event of “taking.” As for the
interference of title passing, appellees readily admit this
levy was designed to avoid taxing the sale; and we think
that, as a basis for finding a separate local activity, the
incidence must be a more substantial economic factor
than the movement of the gas from a local outlet of one
owner into the connecting interstate pipeline of another.
Such an aspect of interstate transportation cannot be
“carve[d] out from what is an entire or integral economic
process,” Nippert v. Richmond, supra, at 423, by legis-
lative whimsy and segregated as a basis for the tax. The
separation must be realistic.”

? Appellees also rely on Memphis Natural Gas Co. v. Stone, supra;
Western Live Stock v. Bureau of Revenue, supra; Edelman v. Boeing
Air Transport, 289 U. S. 249 (1933); Chassaniol v. Greenwood, 291
U. S. 584 (1934) ; Coverdale v. Arkansas-Louisiana Pipe Line Co., 303
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Here it is perhaps sufficient that the privilege taxed,
namely the taking of the gas, is not so separate and dis-
tinet from interstate transportation as to support the tax.
But additional objection is present if the tax be upheld.
It would “permit a multiple burden upon that com-
merce,” Joseph v. Carter & Weekes Stevedoring Co.,
supra, at 429, for if Texas may impose this “first taking”
tax measured by the total volume of gas so taken, then
Michigan and the other recipient states have at least
equal right to tax the first taking or “unloading” from
the pipeline of the same gas when it arrives for distribu-
tion. Oklahoma might then seek to tax the first taking
of the gas as it crossed into that State. The net effect
would be substantially to resurrect the customs barriers
which the Commerce Clause was designed to eliminate.
“The very purpose of the Commerce Clause was to create
an area of free trade among the several States. That
clause vested the power of taxing a transaction forming
an unbroken process of interstate commerce in the Con-
gress, not in the States.” McLeod v. Dilworth Co., 322
U. S. 327, 330-331 (1944).

Rewversed.

U. S. 604 (1938). We think these cases are distinguishable from the
present one in that in each of them the tax was imposed on a less
integral part of the commerce process involved. Also distinguishable
is McGoldrick v. Berwind-White Coal Mining Co., 309 U. S. 33
(1940), involving a tax on the sale of goods for consumption, imposed
by the city in which the goods had come to rest. The Court there
found that commerce, as to the goods, had ended prior to the taxable
event, and likened the tax to an ad valorem one on property.
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UNITED STATES v». BINGHAMTON
CONSTRUCTION CO., INC.

CERTIORARI TO THE UNITED STATES COURT OF CLAIMS.
No. 65. Argued December 1, 1953 —Decided March 8, 1954.

The schedule of minimum wage rates included in a government con-
struction contract, as required by the Davis-Bacon Act, 40 U. S. C.
(1946 ed.) § 276a, is not a representation or warranty by the Gov-
ernment to the contractor as to the wage rates prevailing in the
contract area; and the Secretary of Labor’s action in prescribing
minimum wage rates lower than those actually prevailing in the
area when bids were invited on a construction project does not
give the contractor a wvalid claim against the Government.
Pp. 172-178.

(a) The purpose of the Act was not to benefit contractors but
to protect their employees from substandard earnings by fixing a
floor under wages on government projects. Pp. 176-177.

(b) The requirement of the Act and the contract thereunder
that the contractors pay wages at rates “not less than” those
specified is no assurance that they will not have to pay more.
Pp. 177-178.

(¢) That the Act requires the minimum wage rates specified in
government contracts to be “based upon . . . the wages . . . de-
termined by the Secretary of Labor to be prevailing” in the area
where the work is to be performed does not require a different
result. Pp. 177-178.

123 Ct. Cl. 804, 107 F. Supp. 712, reversed in part.

The Court of Claims awarded respondent a recovery
based on the difference between the minimum wage rates
specified under 40 U. S. C. (1946 ed.) § 276a in respond-
ent’s contract with the Government and higher rates
specified in a determination by the Secretary of Labor
for the Federal Works Agency. 123 Ct. Cl. 804, 107 F.
Supp. 712. This Court granted certiorari. 346 U. S.
809. Reversed as to this point, p. 178.
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Assistant Attorney General Burger argued the cause
for the United States. With him on the brief were Act-
ing Solicitor General Stern, Paul A. Sweeney and Hubert
H. Margolies.

Jerome Beaudrias argued the cause for respondent.
With him on the brief was Malcolm A. MacIntyre.

Mg. Cuier JusticE WARREN delivered the opinion of
the Court.

This case is before us on writ of certiorari to the Court
of Claims. The question presented is whether the sched-
ule of minimum wage rates included in a Government
construction contract, as required by the Davis-Bacon
Act,' is a representation or warranty as to the prevailing
wage rates in the contract area. We hold that it is not.

The Davis-Bacon Act requires that the wages of work-
men on a Government construction project shall be “not
less” than the “minimum wages” specified in a schedule
furnished by the Secretary of Labor. The schedule “shall
be based upon the wages that will be determined by the
Secretary of Labor to be prevailing” for corresponding
work on similar projects in the area.? The Act also pro-

1 Act of March 3, 1931, c. 411, § 1, 46 Stat. 1494, as amended by
the Act of August 30, 1935, c. 825, 49 Stat. 1011, 40 U. S. C.
§§ 276a—-276a-5.

2 49 Stat. 1011, 40 U. S. C. § 276a:

# . That the advertised specifications for every contract in excess
of $2,000, to which the United States or the District of Columbia is
a party, for construction, . . . of public buildings or public works of
the United States . . . which requires or involves the employment
of mechanics and/or laborers shall contain a provision stating the
minimum wages to be paid various classes of laborers and mechanics
which shall be based upon the wages that will be determined by the
Secretary of Labor to be prevailing for the corresponding classes of
laborers and mechanics employed on projects of a character similar to
the contract work in the city, town, village, or other civil subdivision of
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vides for penalties, including termination of the contract,
if it is found that the contractor is paying less than the
schedule rate.?

The respondent, a construction company, was the suc-
cessful bidder for a Government flood control project on
the Chemung River at Elmira, New York. On January
31, 1941, at the request of the Corps of Engineers, the
Secretary of Labor submitted a schedule of minimum
wages for the project. This schedule set the minimum
hourly wage rate at $1.00 for carpenters and $.50 for
laborers. On March 29, 1941, the Corps of Engineers
issued an invitation for bids.* Pursuant to the Davis-
Bacon Act, supra, the Secretary’s wage schedule was in-
cluded in the contract specifications furnished to respond-
ent, prior to the computation of its bid.* On May 14,

the State in which the work is to be performed . . . ; and every con-
tract based upon these specifications shall contain a stipulation that
the contractor or his subcontractor shall pay all mechanics and labor-
ers employed directly upon the site of the work . . . the full amounts
accrued at time of payment, computed at wage rates not less than
those stated in the advertised specifications . . . .”

349 Stat. 1011, 40 U. S. C. § 276a-1.

4 The invitation provided in part:

“Investigation of Conditions—Bidders are expected to visit the
locality of the work and to make their own estimates of the facilities
needed, the difficulties attending the execution of the proposed con-
tract, including local conditions, availability of labor, uncertainties of
weather, and other contingencies. In no case will the Government
assume any responsibility whatever for any interpretation, deduction,
or conclusion drawn from the examination of the site. . . . Failure
to acquaint himself with all available information concerning these
conditions will not relieve the successful bidder of responsibility for
estimating the difficulties and costs of successfully performing the
complete work.”

5 The specifications contained the following provision:

“1-31. Wage and Labor Provisions. (a) The Secretary of Labor
has determined the minimum wage rates applicable in the locality
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1941, respondent’s bid of $232,669.30 was accepted and
a written contract was executed, incorporating the spec-
ifications and subject only to formal approval by the
Government. The contract provided that respondent
was to pay wages “not less than those stated in the spee-
ifications . . .": for breach of this provision, the Gov-
ernment was authorized to terminate the contract.® On
June 3, 1941, the contract was formally approved; and
on June 5, 1941, respondent received notice to proceed
with the work.

On October 22, 1940, the local carpenters’ union had
notified the contracting officer that the hourly wage scale
for carpenters would be increased from $1.00 to $1.125 as
of January 1, 1941. On March 4, 1941, some three

for the labor classifications anticipated to be used on the work. In
accordance with Article 17 of the contract, employees at the site shall
be paid not less than these wages as listed below:

“Designation Wage rate—hourly
Carpenters, JOUrNEYMeN. .....vuvuviuenrnnrnenness $1.00
Laborers, unskilled. ...... ..ot 0.50
Laborers, Conerete Puddlers. ...................... 0.50”

6 Article 17 of the contract reads in part as follows:

“(a) The contractor or his subcontractor shall pay all mechanics
and laborers employed directly upon the site of the work . . . the
full amounts acerued at time of payment, computed at wage rates
not less than those stated in the specifications . . . .

“(b) In the event it is found by the contracting officer that any
laborer or mechanic employed by the contractor or any subcontractor
directly on the site of the work covered by the contract has been
or is being paid a rate of wages less than the rate of wages required
by the contract to be paid as aforesaid, the Government may, by
written notice to the contractor, terminate his right to proceed with
the work or such part of the work as to which there has been a failure
to pay said required wages and prosecute the work to completion by
contract or otherwise, and the contractor and his sureties shall be
liable to the Government for any excess costs occasioned the Gov-
ernment thereby.”
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weeks prior to the invitation for bids on the project in-
volved here, the Secretary of Labor had furnished another
Government agency, the Federal Works Agency, a sched-
ule of minimum wages for inclusion in the specifications
for a federal housing project in Elmira. This schedule
set the minimum hourly wage rate at $1.125 for carpen-
ters and $.55 for laborers. On April 1, 1941, the union
hourly rate for laborers was increased from $.55 to $.625.

In the performance of the contract, respondent paid
the union rates then in effect—$1.125 for carpenters and
$.625 for laborers. On June 16, 1941, respondent pro-
tested to the contracting officer that it was unable to
obtain workmen at the rates specified in the contract
schedule and demanded an adjustment of compensation,
on the theory that the schedule was an affirmative repre-
sentation as to the prevailing wage rates in the area and
that respondent was entitled to rely on this representa-
tion in the computation of its bid. The contracting
officer denied relief and the Chief of Engineers dismissed
respondent’s appeal.’

Respondent thereupon brought this action in the Court
of Claims, seeking damages for the alleged misrepresenta-
tion as well as other relief. The court specifically found
that an investigation by respondent would have revealed
that the prevailing rates were higher than the rates speci-

7 The Chief of Engineers advised respondent: “There is no authority
in law for this office to question the correctness of any determination
made by the Secretary of Labor pursuant to the provisions of the
above cited act [the Davis-Bacon Act].” Later, in refusing to recon-
sider respondent’s appeal, the Chief of Engineers stated: “. . . The
contract by Article 17 and by paragraph 1-31 of the specifications
provides that wages not less than those specified shall be paid. The
contract makes no representation as to the availability of labor nor
as to the actual wage scales that would be in effect. The alleged
increased costs did not result from your contract obligation but from
economic conditions which are ordinary contingencies contemplated
under the terms of the contract.”
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fied in the schedule.® Nevertheless, it allowed respondent
a recovery of $7,363.22, consisting of the difference
between the rates specified in the contract schedule
($1.00 for carpenters and $.50 for laborers) and the rates
specified in the Secretary of Labor’s determination for
the Federal Works Agency ($1.125 for carpenters and
$.55 for laborers).® The court held that the contract
schedule misrepresented—although inadvertently—the
prevailing wage rate in the Elmira area, since, prior to the
invitation to bid, the Secretary of Labor had made a
higher determination and the contracting officer could
have ascertained that fact. Respondent, the court held,
was entitled to rely on the schedule “as the Secretary’s
latest determination—as a representation of the wages
it would have to pay when the work was to be done.” *°
We granted review '* because of the obvious importance
of the decision in the administration of the Davis-Bacon
Act.

The Act itself confers no litigable rights on a bidder
for a Government construction contract.”* The language

8123 Ct. Cl. 804, 810-811, 107 F. Supp. 712, 716:

“If plaintiff’s president had investigated wage rates, he could have
ascertained that the prevailing rate for carpenters was $1.125 per
hour, and that the prevailing rate for unskilled labor was $.55 per
hour, with an advance to $.625 per hour, effective as of April 1, 1941.
Also, before inviting bids on this project, the District Engineer could
have ascertained that the Secretary of Labor had made a new deter-
mination of the prevailing wage rates for Elmira on March 4, 1941.”

9 On all other claims of respondent, the Court of Claims denied
recovery. That part of the court’s judgment is the subject of re-
spondent’s petition for writ of certiorari in No. 78, this Term.
[Certiorari denied, post, p. 926.]

10123 Ct. Cl. 804, 836-837, 107 F. Supp. 712, 731, relying on
Albert & Harrison, Inc. v. United States, 107 Ct. Cl. 292, 308-309,
68 F. Supp. 732, 734, cert. denied, 331 U. S. 810.

11 346 U. S. 809.

12 Compare 49 Stat. 1011, 40 U. S. C. § 276a-2 (b), conferring a
right of action on employees to recover from the contractor the
amount due the employees under the minimum wage schedule.
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of the Act and its legislative history plainly show that
it was not enacted to benefit contractors, but rather to
protect their employees from substandard earnings by
fixing a floor under wages on Government projects.’®
Congress sought to accomplish this result by directing
the Secretary of Labor to determine, on the basis of pre-
vailing rates in the locality, the appropriate minimum
wages for each project. The correctness of the Sec-
retary’s determination is not open to attack on judicial
review.'*

The Court of Claims nevertheless awarded respondent
damages on the ground that the Government, through the
Corps of Engineers, had falsely represented the prevailing
rates in the Elmira area. The short answer to this is that
the Government made no such representation. Neither
the contract nor the specifications refers to “prevailing”
rates. The contract speaks only of “wage rates not less
than those stated in the specifications.” ** The specifica-
tions in turn speak only of “minimum wage rates applica-
ble in the locality.” ** The only reference to “prevailing”
rates appears in the statute itself, which provides that the
minimum wage rates are to be “based upon . . . the
wages . . . determined by the Secretary of Labor to be
prevailing.” But this provision in the Act cannot convert

13 United States v. Morley Const. Co., 98 F. 2d 781, 788, cert.
denied, 305 U. S. 651; Gillioz v. Webb, 99 F. 2d 585; Winn-Senter
Const. Co. v. United States, 110 Ct. Cl. 34, 61, 75 F. Supp. 255, 257—
258; cf. Perkins v. Lukens Steel Co., 310 U. S. 113, 128; Endicott
Johnson Corp. v. Perkins, 317 U. 8. 501, 507. See also H. R. Rep.
No. 1756, 74th Cong., 1st Sess.; S. Rep. No. 1155, 74th Cong., 1st
Sess.; S. Rep. No. 1445, 71st Cong., 3d Sess.

1 Alliance Const. Co. v. United States, 79 Ct. Cl. 730. Cf., con-
cerning the related Walsh-Healey Public Contracts Act, Perkins v.
Lukens Steel Co., 310 U. 8. 113, and Endicott Johnson Corp. v.
Perkins, 317 U. S. 501.

15 See note 6, supra.

16 See note 5, supra.
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the contractor’s obligation to pay not less than the mini-
mum into a Government representation that the contrac-
tor will not have to pay more. On its face, the Act is a
minimum wage law designed for the benefit of construc-
tion workers. The Act does not authorize or contemplate
any assurance to a successful bidder that the specified
minima will in fact be the prevailing rates. Indeed, its
requirement that the contractor pay “not less” than the
specified minima presupposes the possibility that the con-
tractor may have to pay higher rates. Under these cir-
cumstances, even assuming a representation by the Gov-
ernment as to the prevailing rate, respondent’s reliance on
the representation in computing its bid cannot be said
to have been justified.

The Government further contends that the Secretary
of Labor was justified in fixing different minimum rates
for the housing and flood control projects according to
the degree of skill required by each project, and that
respondent is estopped to claim misrepresentation be-
cause of its failure to make an investigation of labor
costs before submitting its bid. Because of our disposi-
tion of the case, we find it unnecessary to reach these
issues. The portion of the judgment on which the Gov-
ernment sought review is

Reversed.
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ADAMS »v. MARYLAND.
CERTIORARI TO THE COURT OF APPEALS OF MARYLAND.

No. 271. Argued January 7, 1954.—Decided March 8, 1954.

1. In response to a summons, petitioner appeared before a Senate
Committee investigating crime. Answering without objection
questions asked on behalf of the Committee, he confessed to having
run a gambling business in Maryland. Held: Under 18 U. S. C.
§ 3486, his testimony before the Committee was inadmissible in his
trial in a state court for a gambling offense, and his conviction
based on such evidence is reversed. Pp. 179-183.

(a) Petitioner’s failure to claim a constitutional privilege against
self-incrimination did not deprive him of the statutory protection
afforded by § 3486. Pp. 180-181.

(b) Section 3486 applies to criminal proceedings in state courts
as well as federal courts. Pp. 181-182.

(c¢) Counselman v. Hitchcock, 142 U. S. 547, in no way impairs
the protection afforded congressional witnesses by §3486. Pp.
182-183.

2. As thus construed, § 3486 does not exceed the constitutional power
of Congress. P.183.

202 Md. 455, 97 A. 2d 281, reversed.

J. Francis Ford and George E. C. Hayes argued the
cause for petitioner. With them on the brief were James
A. Cobb and Joseph H. A. Rogan.

W. Giles Parker, Assistant Attorney General of Mary-
land, argued the cause for respondent. With him on the
brief were Edward D. E. Rollins, Attorney General, and
J. Edgar Harvey, Deputy Attorney General.

MR. Justick Brack delivered the opinion of the Court.

In response to a summons the petitioner Adams ap-
peared to testify before a Senate Committee investigating
crime. Answering questions he confessed to having run
a gambling business in Maryland. That confession has
been used in this case to convict Adams of conspiring
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to violate Maryland’s antilottery laws. The trial court
sentenced Adams to pay a fine of $2,000 and serve seven
years in the state penitentiary. The Court of Appeals of
Maryland affirmed, rejecting Adams’ contention that use
of the committee testimony against him was forbidden by
a provision in a federal statute. 202 Md. 455, 97 A. 2d
281. That provision, now 18 U. S. C. § 3486, set out in
full below, provides that no testimony given by a witness
in congressional inquiries “shall be used as evidence in any
criminal proceeding against him in any court . . . S
The Maryland Court of Appeals held that Adams had tes-
tified before the Committee “voluntarily” and was there-
fore not protected by §3486. We granted certiorari
because a proper understanding of the scope of this Sec-
tion is of importance to the national government, to the
states and to witnesses summoned before congressional
committees. 346 U. S. 864. In this Court Maryland
contends that the Section does not bar use of Adams’
testimony because: (1) He waived the statutory “priv-
ilege” by testifying “voluntarily,” meaning that Adams
failed to object to each committee question on the ground
of its tendency to incriminate him; (2) the Section
should be construed so as to apply to United States courts
only. If these two statutory contentions are rejected, we
are urged to hold that Congress is without constitutional
power to bar the use of congressional committee testi-
mony in state courts.

(1) Circumstances may be conceivable under which
statements made in the presence of a congressional com-

1“No testimony given by a witness before either House, or before
any committee of either House, or before any joint committee estab-
lished by a joint or econcurrent resolution of the two Houses of Con-
gress, shall be used as evidence in any criminal proceeding against
him in any court, except in a prosecution for perjury committed in
giving such testimony. But an official paper or record produced by
him is not within the said privilege.” 11 Stat. 156, 12 Stat. 333, 52
Stat. 943, 62 Stat. 833, 18 U. 8. C. § 3486.
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mittee might not be protected by § 3486. For example,
a person might voluntarily appear and obtain permission
to make a statement in a committee’s presence, wholly
for his own advantage, and without ever being questioned
by the committee at all. But Adams did not testify
before the Senate Committee under any such circum-
stances. He was not a volunteer. He was summoned.
Had he not appeared he could have been fined and sent
to jail. 2 U. S. C. §192. Nor does the record show
any spontaneous outpouring of testimony from him.
The testimony Maryland used to convict him was brought
out by repeated committee questions. It is true that
Adams did not attempt to escape answering these ques-
tions by claiming a constitutional privilege to refuse to
incriminate himself. But no language of the Act requires
such a claim in order for a witness to feel secure that his
testimony will not be used to convict him of erime. In-
deed, a witness does not need any statute to protect him
from the use of self-incriminating testimony he is com-
pelled to give over his objection. The Fifth Amendment
takes care of that without a statute. Consequently, the
construction of § 3486 here urged would limit its protec-
tion to that already afforded by the Fifth Amendment,
leaving the Section with no effect whatever. We reject
the contention that Adams’ failure to claim a constitu-
tional privilege deprived him of the statutory protection
of § 3486.

(2) Nor can we hold that the Act bars use of com-
mittee testimony in United States courts but not in state
courts. The Act forbids use of such evidence “in any
criminal proceeding . . . in any court.” Language could
be no plainer. Even if there could be legislative history
sufficiently strong to make “any court” mean United
States courts only, there is no such history. The few
scraps of legislative history pointed out tend to indicate
that Congress was well aware that an ordinary person
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would read the phrase “in any court” to include state
courts. To construe this phrase as having any other
meaning would make the Act a trap for the unwary.

Tt is suggested, however, that regardless of the plain
meaning of § 3486 as originally passed an event since
its passage should cause us to give it an entirely different
meaning. The Section stems from an 1857 Act of Con-
gress designed to grant committee witnesses immunity
from prosecution in order to compel them to give self-
ineriminating testimony despite the Fifth Amendment.?
Thirty-five years later in Counselman v. Hitchcock, 142
U. S. 547, this Court held that an act not providing
“complete” immunity from prosecution was not broad
enough to permit a federal grand jury to compel wit-
nesses to give incriminating testimony. Section 3486
does not provide “complete” immunity. The original pur-
pose of Congress to compel incriminating testimony has
thus been frustrated.® It is argued that Congress could
not have intended to afford any immunity to criminals
unless it was thereby enabled to compel them to testify
about their crimes. Therefore, it is said, § 3486 should
now be given the narrowest possible construction—made
effective only when the Fifth Amendment privilege is
claimed, and held applicable only to United States courts.
Because Congress did not get all it hoped, we are urged to
deny witnesses the protection the statute promises. But
a court decision subsequent to an act’s passage does not
usually alter its original meaning. And we reject the
implication that a general act of Congress is like a private
contract which courts should nullify upon a showing of
partial or total failure of consideration. Moreover, Con-
gress has kept the statute in force more than sixty years
since the Counselman decision. And in 1938 Congress

2 Act of Jan. 24, 1857, 11 Stat. 156.
s See United States v. Bryan, 339 U. S. 323, 335-337.
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reenacted the statute making changes deemed desirable to
insure its continued usefulness. 52 Stat. 943. Our hold-
ing is that Counselman v. Hitchcock in no way impairs the
protection afforded congressional witnesses by § 3486.

(3) Little need be said about the contention that Con-
gress lacks power to bar state courts from convicting a
person for crime on the basis of evidence he has given to
help the national legislative bodies carry on their govern-
mental functions. Congress has power to summon wit-
nesses before either House or before their committees.
McGrain v. Daugherty, 273 U. S. 135. Article I of the
Constitution permits Congress to pass laws “necessary and
proper” to carry into effect its power to get testimony.
We are unable to say that the means Congress has here
adopted to induce witnesses to testify is not “appropriate”
and “plainly adapted to that end.” McCulloch v. Mary-
land, 4 Wheat. 316, 421. And, since Congressin the legiti-
mate exercise of its powers enacts “the supreme Law of
the Land,” state courts are bound by § 3486, even though
it affects their rules of practice. Brown v. Walker, 161
U. S. 591, 606-608. Cf. Testa v. Katt, 330 U. S. 386.

The judgment of the Maryland Court of Appeals af-
firming this conviction is reversed and the cause is
remanded for further proceedings not inconsistent with
this opinion.

It is so ordered.

MBR. JusticE FRANKFURTER concurs in the result.

MR. JusTICE JACKSON, concurring.

T am in substantial agreement with the Court’s opinion
but differ in emphasis.

The only controlling fact for me is that this Act is on
the federal statute books. What someone intended
almost a century ago when it was passed, or in the 1890’s
when Counselman v. Hitchcock, 142 U. S. 547, was de-

288037 0—54——17
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cided, I do not know. Since the last event, some thirty
Congresses have come and gone, something near 15,000
Congressmen have been elected, not allowing for re-
election. How many of them knew of Counselman v.
Hitchcock, how many felt frustrated by it, and how many
would have vented their frustration by repeal, I do not
know or care. Congress left the Act on the books, and
it was there when this petitioner testified. The only ques-
tion is what it would mean to a reasonably well-informed
lawyer reading it.

I do not think it important whether petitioner was a
“voluntary” or “involuntary” witness before the congres-
sional Committee or whether he raised the question of his
immunity under the Fifth Amendment. No such quali-
fication appears in the Act. The whole object and use-
fulness of the statute is to relieve the witness of the risks
which might induce him to withhold testimony from Con-
gress. It is very customary for one who is asked for
information to appear before a committee without requir-
ing the formality of a subpoena. The Act does not
strip one of its protection because he may be a coop-
erative, or even interested, witness; indeed, its purpose
is to protect and thereby encourage cooperation instead
of hesitation or resistance.

The statute seems as unambiguous as language can be.
If words mean anything, the statute extends its pro-
tection to all witnesses, to all testimony, and in all courts.
It is easy to see, as this case illustrates, the hazard a wit-
ness would run otherwise. A lawyer would be warranted
from the face of this Act in advising the witness that he
had nothing to fear from frank and complete disclosure
to Congress. Thus the Act would have accomplished its
obvious purpose of facilitating disclosure.

I cannot see the slightest doubt that Congress has
power to enact the statute for that purpose. It does not
take anything from Maryland. It does not say Mary-
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land cannot prosecute petitioner; it just says she shall
not put him to disadvantage on the trial by reason of his
cooperation with Congress. It leaves Maryland with
complete freedom to prosecute—she just has to work up
her own evidence and cannot use that worked up by Con-
gress. The protection to the witness does not extend
beyond the testimony actually received. In this case,
petitioner was convicted by the State on the admissions
he made before the Senate Committee. Section 3486 was
thereby violated, and the conviction should be reversed.
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UNITED STATES v. EMPLOYING PLASTERERS
ASSOCIATION OF CHICAGO £t AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF ILLINOIS.

No. 440. Argued February 3, 1954.—Decided March 8, 1954.

The United States brought a civil action in a Federal District Court
charging a violation of § 1 of the Sherman Act by a Chicago trade
association of plastering contractors, a local labor union of plaster-
ers, and the union’s president. The complaint alleged a combina-
tion and conspiracy to restrain competition among Chicago plaster-
ing contractors, and charged that the effect was to restrain interstate
commerce. Held: The complaint stated a cause of action on which
relief could be granted on proper proof. Pp. 187-190.

(a) The contention that the Sherman Act was inapplicable here
because the interstate buying, selling and movement of plastering
materials had ended before the local restraints became effective,
cannot be sustained. P. 189.

(b) Wholly local business restraints can produce effects con-
demned by the Sherman Act. P.189.

(¢) Where a complaint filed by the Government under the
Sherman Act charges every element necessary to relief, a defendant
who desires more evidential facts may call for them under Rule
12 (e) of the Federal Rules of Civil Procedure; and if the Govern-
ment’s claim is frivolous, a full-dress trial can be avoided by invok-
ing the summary judgment procedure under Rule 56. P. 189.

(d) Section 20 of the Clayton Act does not render a labor union
immune from prosecution for violation of the Sherman Aect upon
a charge that the union and its president have combined with busi-
ness contractors to suppress competition among them. P. 190.

118 F. Supp. 387, reversed.

Charles H. Weston argued the cause for the United
States. With him on the brief were Acting Solicitor
General Stern, Assistant Attorney General Barnes and
Marvin E. Frankel.

Thomas M. Thomas argued the cause for the Employ-
ing Plasterers Association of Chicago, appellee. With
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him on the brief was Howard Ellis. Perry S. Patterson
entered an appearance.

Daniel D. Carmell argued the cause and filed a brief
for the Journeymen Plasterers’ Protective and Benevo-
lent Society, Local No. 5, et al., appellees.

MR. Justice BLAck delivered the opinion of the Court.

The United States brought this civil action in a Federal
District Court charging the defendants (appellees here)
with having violated § 1 of the Sherman Act which for-
bids combinations or conspiracies in restraint of inter-
state trade or commerce.* Holding that the complaint
failed to state a cause of action on which relief could
be granted under the Act, the District Court dismissed.
The case is before us on direct appeal, 15 U. S. C. § 29,
and the only question we must decide is whether the
District Court’s dismissal was error. We hold it was.

In summary the Government’s complaint alleges:

Defendants are (1) a Chicago trade association
of plastering contractors; (2) a local labor union of
plasterers and their apprentices; (3) the union’s
president. These contractors and union members
employed by them do approximately 60% of the
plastering contracting business in the Chicago area of
Illinois. Materials used in the plastering, such as
gypsum, lath, cement, lime, etec., are furnished by the
contractors. Substantial quantities of this material
are produced in other states, bought by Illinois build-

*26 Stat. 209, as amended by 50 Stat. 693, 15 U. S. C. § 1, so far
as here relevant reads:

“Every contract, combination in the form of trust or otherwise,
or conspiracy, in restraint of trade or commerce among the several
States, or with foreign nations, is declared to be illegal . . . .” The
complaint here also charged a violation of § 2 of the Sherman Act,
but the Government has not pressed that claim here. Cf. Standard
Oil Co. v. United States, 337 U. 8. 293, 314.
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ing materials dealers and shipped into Illinois, some-
times going directly to the place of business of the
dealers and sometimes directly to job sites for use by
the plastering contractors under arrangements with
the dealers. The practical effect of all this is a con-
tinuous and almost uninterrupted flow of plastering
materials from out-of-state origins to Illinois job sites
for use there by plastering contractors. Restraint or
disruption of plastering work in the Chicago area
thus necessarily affects this interstate flow of plaster-
ing materials adversely. Since 1938 the Chicago de-
fendants have acted in concert to suppress competi-
tion among local plastering contractors, to prevent
out-of-state contractors from doing any business in
the Chicago area and to bar entry of new local con-
tractors without approval by a private examining
board set up by the union. The effect of all this has
been an unlawful and unreasonable restraint of the
flow in interstate commerce of materials used in the
Chicago plastering industry.

The District Court did not question that the foregoing
and other factual allegations showed a combination to
restrain competition among Chicago plastering contrac-
tors. But the court considered these allegations to be
“wholly a charge of local restraint and monopoly,” not
reached by the Sherman Act. And the court held that
there was no allegation of fact which showed that these
powerful local restraints had a sufficiently adverse effect
on the flow of plastering materials into Illinois. At this
point we disagree. The complaint plainly charged several
times that the effect of all these local restraints was to
restrain interstate commerce. Whether these charges be
called “allegations of fact” or “mere conclusions of the
pleader,” we hold that they must be taken into account
in deciding whether the Government is entitled to have
its case tried.
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We are not impressed by the argument that the Sher-
man Act could not possibly apply here because the inter-
state buying, selling and movement of plastering materials
had ended before the local restraints became effective.
Where interstate commerce ends and local commerce
begins is not always easy to decide and is not decisive
in Sherman Act cases. See Mandeville Island Farms v.
American Crystal Sugar Co., 334 U. S. 219, 232. How-
ever this may be, the complaint alleged that continuously
since 1938 a local group of people were to a large extent
able to dictate who could and who could not buy plaster-
ing materials that had to reach Illinois through interstate
trade if they reached there at all. Under such circum-
stances it goes too far to say that the Government could
not possibly produce enough evidence to show that these
local restraints caused unreasonable burdens on the free
and uninterrupted flow of plastering materials into Illinois.
That wholly local business restraints can produce the
effects condemned by the Sherman Act is no longer open
to question. See, e. g., United States v. Women’s Sports-
wear Manufacturers Assn., 336 U. S. 460, 464.

The Government’s complaint may be too long and too
detailed in view of the modern practice looking to sim-
plicity and reasonable brevity in pleading. It does not
charge too little. It includes every essential to show a
violation of the Sherman Act. And where a bona fide
complaint is filed that charges every element necessary
to recover, summary dismissal of a civil case for failure
to set out evidential facts can seldom be justified. If a
party needs more facts, it has a right to call for them
under Rule 12 (e) of the Federal Rules of Civil Procedure.
And any time a claim is frivolous an expensive full
dress trial can be avoided by invoking the summary
judgment procedure under Rule 56.

We hold it was error to dismiss the Government’s com-
plaint for failure to state a cause of action.
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This leaves the separate contention of the union that
it is immune from prosecution for violation of the Sher-
man Act because of § 20 of the Clayton Act. This con-
tention has no merit under the allegations of the com-
plaint here because they show, if true, that the union and
its president have combined with business contractors to
suppress competition among them. Allen Bradley Co. v.
Local Union No. 3, 325 U. S. 797.

Reversed.

MEg. JusTicE MInTON, with whom MR. JusTIicE Douc-
LAS joins, dissenting.®

That, accepting the pleadings as true, there are and
were conspiracies to restrain is not open to question.
The question is whether the Sherman Act applies, and
that depends upon whether the conspiracies are to re-
strain interstate commerce. In my opinion, the activi-
ties here complained of are wholly intrastate, and the
restraint upon interstate commerce, if any, is so in-
direct, remote and inconsequential as to be without effect
and wholly foreign to an intent or purpose to conspire
to restrain interstate commerce.

There is no interference with interstate commerce.
That commerce ends when the plaster and lath reach the
building site, whether they come first to material sup-
pliers and at rest in their warehouses and afterwards on
order delivered to the contractors on the job, as most of
the transactions are alleged to be handled, or are delivered
directly to the job. The construction of a building and
the incorporation therein of plaster and lath are purely
local transactions.

“Nor is building commerce; and the fact that the
materials to be used are shipped in from other states

*[This opinion applies also to No. 439, United States v. Employing
Lathers Assn. et al., post, p. 198.]
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does not make building a part of such interstate
commerce.” Anderson v. Shipowners Assn., 272
U. S. 359, 364.

The Government does not and could not contend that
building is commerce. It contends that the appellees’
acts affect commerce, relying upon such cases as Labor
Board v. Denver Building Council, 341 U. S. 675, and
Walling v. Jacksonville Paper Co., 317 U. S. 564. But
those cases arose under different statutes, the sweep of
which is broader than that of § 1 of the Sherman Act,
which declares illegal only those contracts, combinations
and conspiracies “in restraint of trade or commerce among
the several States.” The Denver Council case arose
under the Labor Management Relations Act, which
provides:

“Sec. 10. (a) The Board is empowered, as here-
inafter provided, to prevent any person from engag-
ing in any unfair labor practice (listed in section 8)
affecting commerce. . . .’ 61 Stat. 146, 29 U. S. C.
§ 160 (a).

Section 2 of that Act defines “affecting commerce” as
follows:

“(7) The term ‘affecting commerce’ means in com-
merce, or burdening or obstructing commerce or the
free flow of commerce, or having led or tending to
lead to a labor dispute burdening or obstructing com-
merce or the free flow of commerce.” 61 Stat. 138,
29U.8.C. §152 (7).

The Jacksonville Paper case arose under the Fair Labor
Standards Act, which is applicable to “employees who
[are] engaged in commerce or in the production of goods
for commerce . . . .” 52 Stat. 1062, 29 U, S. C. § 206.
Furthermore, that case dealt with transactions that took
place in the stream of commerce. Compare Higgins v.
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Carr Bros. Co., 317 U. S. 572. In the instant cases, the
stream of commerce stops at the building site.

Insofar as the factual allegations in these complaints
are concerned, the appellees are essentially charged with
conspiring to divide the plastering and lathing business
in the Chicago area among themselves, limiting the num-
ber and classes of persons who may become contractors or
union members and reducing competition among the
contractors, primarily by means of union control over
those who may engage in the business either as contrac-
tors or as union members. The acts of the appellees
here complained of thus are all related to local building
construction and those permitted to engage in such con-
struction. The allegations do not establish any inter-
ference with the flow of commerce, at its beginning or
end or in the course of its flow, or that anything is done
to influence the place from whence or to which the ma-
terials come or go, or their price. To be sure, the com-
plaints contain bald statements to the effect that the
alleged conspiracies are in restraint of interstate com-
merce. However, these conclusional allegations add
nothing and do not conceal the failure to set forth facts
showing any direct or substantial restraint on interstate
commerce or a purpose or intent to do so. What is
charged in these cases may constitute a restraint under
state jurisdiction and may remotely or indirectly affect
interstate commerce. But that has been consistently
held to be no violation of the Sherman Act. Apex
Hostery Co. v. Leader, 310 U. S. 469, 495; Levering &
Garrigues Co. v. Morrin, 289 U. S. 103, 107.

Industrial Association of San Francisco v. United
States, 268 U. S. 64, was a case involving far more offen-
sive action than the instant cases. In that case, con-
tractors and suppliers, in order to force an “open shop,”
required builders to secure permits for certain materials
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from a builders’ exchange, refusing such permits to those
who did not maintain an open shop. Some of the mate-
rials came from other States, and the permits were so
handled as to control materials, such as plumbers’ sup-
plies, that came altogether from out-of-state sources.
This Court, commenting on the “established general
facts” of the plan, said:

“Interference with interstate trade was neither de-
sired nor intended. On the contrary, the desire and
intention was to avoid any such interference, and,
to this end, the selection of materials subject to the
permit system was substantially confined to Cali-
fornia productions. The thing aimed at and sought
to be attained was not restraint of the interstate sale
or shipment of commodities, but was a purely local
matter, namely, regulation of building operations
within a limited local area, so as to prevent their
domination by the labor unions. Interstate com-
merce, indeed commerce of any description, was
not the object of attack, ‘for the sake of which the
several specific acts and courses of conduct were done
and adopted.” Swzft and Company v. United States,
196 U. S. 375, 397. The facts and circumstances
which led to and accompanied the creation of the
combination and the concert of action complained
of, which we have briefly set forth, apart from other
and more direct evidence, are ‘ample to supply a
full local motive for the conspiracy.’” United Mine
Workers v. Coronado Co., 259 U. S. 344, 411.”
268 U. S., at 77.

In language prophetic, this Court further said:

“But here, the delivery of the plaster to the local
representative or dealer was the closing incident of
the interstate movement and ended the authority
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of the federal government under the commerce clause
of the Constitution. What next was done with it,
was the result of new and independent arrange-
ments.” 268 U. S., at 79.

Although the permits were used so as to interfere with
the free movement of materials and supplies from other
States, this Court said:

“It was, however, an interference not within the de-
sign of the appellants, but purely incidental to the
accomplishment of a different purpose. The court
below laid especial stress upon the point that plumb-
ers’ supplies, which for the most part were manu-
factured outside the state, though not included
under the permit system, were prevented from en-
tering the state by the process of refusing a permit
to purchase other materials, which were under the
system, to anyone who employed a plumber who was
not observing the ‘American plan.” This is to say, in
effect, that the building contractor, being unable to
purchase the permit materials, and consequently
unable to go on with the job, would have no need for
plumbing supplies, with the result that the trade in
them, to that extent, would be diminished. But
this ignores the all important fact that there was no
interference with the freedom of the outside manu-
facturer to sell and ship or of the local contractor
to buy. The process went no further than to take
away the latter’s opportunity to use, and, therefore,
his incentive to purchase.

“The alleged conspiracy and the acts here complained
of, spent their intended and direct force upon a local
situation,—for building is as essentially local as
mining, manufacturing or growing crops,—and if, by
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a resulting diminution of the commercial demand,
interstate trade was curtailed either generally or in
specific instances, that was a fortuitous consequence
so remote and indirect as plainly to cause it to fall
outside the reach of the Sherman Act.” 268 U. S, at
80, 82.

As T see it, that is all that happens here. Interstate
commerce has ended. There is no intent or purpose to
restrain interstate commerce. The effect upon commerce
is incidental, remote and indirect. It is a restraint that
spends itself on a purely local incident. If contractors
of materials and supplies may combine to compel an open
shop by far more drastic measures, as in the Industrial
Association case, then surely the workers and contractors
may combine to promote a closed system by an agree-
ment local in its nature.

The case of Levering & Garrigues Co. v. Morrin, 289
U. S. 103, which followed the Industrial Association case,
is in point here. In that case, the companies, engaged in
the building of steel bridges, operated open shops. The
unions by strike and other techniques sought to force
closed shops. The companies sought an injunction under
the Sherman Act. The complaint was dismissed for
failure to state a cause of action. This Court said:

“Accepting the allegations of the bill at their full
value, it results that the sole aim of the conspiracy
was to halt or suppress local building operations as
a means of compelling the employment of union
labor, not for the purpose of affecting the sale or
transit of materials in interstate commerce. Use of
the materials was purely a local matter, and the
suppression thereof the result of the pursuit of a
purely local aim. Restraint of interstate commerce
was not an object of the conspiracy. Prevention of
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the local use was in no sense a means adopted to
effect such a restraint. It is this exclusively local
aim, and not the fortuitous and incidental effect
upon interstate commerce, which gives character to
the conspiracy. . . . If thereby the shipment of
steel in interstate commerce was curtailed, that re-
sult was incidental, indirect and remote, and, there-
fore, not within the anti-trust acts, as this court,
prior to the filing of the present bill, had already
held. . . .” 268 U. S, at 107.

If a union may strike and obtain its objective of a
closed shop without interfering with interstate commerce,
as in the Levering case, the unions in the instant cases
could certainly bargain and agree with the employers
to reach the same result. See also United Leather
Workers v. Herkert & Meisel Trunk Co., 265 U. S. 457,
and see United States v. Frankfort Distilleries, 324
U. S. 293, 297, where the cases discussed above are
distinguished.

The Government has relied heavily upon Mandeuville
Farms v. American Crystal Sugar Co., 334 U. S. 219. But
that decision, as did the Frankfort Distilleries case, recog-
nized the distinct line of cases I rely upon here as dis-
tinguishable from the holding therein. Page 234.

In No. 440, it is alleged that the appellees have pre-
vented and discouraged out-of-state plastering contrac-
tors from doing business in the Chicago area by slow-
downs, fines on union labor, intimidation, and other
means. Assume that such tactics are effective to keep
outstate contractors from seeking contracts in the Chicago
area. Contracting to plaster a building in Chicago by
an outstate contractor is not commerce, even if the con-
tractor did intend to bring his men from outstate, any
more than bringing men from one State into another to
play baseball is commerce. Toolson v. New York
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Yankees, 346 U. S. 356; Federal Baseball Club of Balti-
more V. National League of Professional Baseball Clubs,
259 U. S. 200, 208. The materials to plaster the build-
ing flow without interruption to the building site. There
a local labor situation arises that has nothing to do with
commerce or any conspiracy to restrain it. That is all
that is involved here, and therefore commerce in the
sense of that term as used in the Sherman Act is not
involved.
I would affirm.
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UNITED STATES v. EMPLOYING LATHERS
ASSOCIATION OF CHICAGO AND
VICINITY ET AL.

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF ILLINOIS.

No. 439. Argued February 3, 1954 —Decided March 8, 1954.

The United States brought a civil action in the Federal District
Court charging a violation of § 1 of the Sherman Act by a trade
association of Chicago lathing contractors, two of its member con-
tractors, and a local labor union composed of lathers. The com-
plaint alleged a combination and conspiracy to restrain competition
in the lathing business, and charged that an effect of the combina-
tion and conspiracy was that interstate trade and commerce in
lathing and related building materials had been unlawfully re-
strained. Held: The complaint stated a cause of action on which
relief can be granted on proper proof. United States v. Employing
Plasterers Assn., ante, p. 186. Pp. 198-200.

118 F. Supp. 387, reversed.

Charles H. Weston argued the cause for the United
States. With him on the brief were Acting Solicitor
General Stern, Assistant Attorney General Barnes and
Marvin E. Frankel.

Leo F. Tierney argued the cause for the Employing
Lathers Association of Chicago and Vicinity et al., appel-
lees. With him on the brief was Charles L. Stewart, Jr.

Lester Asher, Nathan M. Cohen and Robert S. Fiffer
submitted on brief for Local No. 74 of the Wood, Wire
and Metal Lathers International Union of Chicago,
Illinois and Vicinity, appellee.

Mg. JusTice Brack delivered the opinion of the Court.

This civil action was brought by the Government in a
Federal District Court of Illinois against appellees, a
trade association of Chicago lathing contractors, two of
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its member contractors, and a local labor union composed
of lathers. The complaint charged a violation of §1
of the Sherman Act which forbids combinations or con-
spiracies in restraint of trade or commerce among the
states. 15 U. S. C. § 1.* The District Court dismissed
the complaint on the ground that it failed to state a cause
of action on which relief could be granted. At the same
time and for the same reason it dismissed a similar com-
plaint charging a Chicago plasterers’ association and a
local plasterers’ union with violating § 1 of the Sher-
man Act. Both cases were brought here on direct appeal
by the Government under authority of 15 U. S. C. § 29.
We have just reversed the District Court’s dismissal of
the complaint against the plastering group, United States
v. Employing Plasterers Assn. of Chicago, ante, p. 186.
Despite some differences in the two complaints, the
reasons for reversing the plasterers’ case are equally
applicable here.
This complaint shows:

A substantial quantity of lathing material used on
Chicago jobs is produced in states other than Illinois,
sold by the producers to Chicago building material
dealers, shipped interstate either to the Chicago deal-
ers or to their plastering contractor customers, and
finally delivered by the plastering contractor to his
lathing contractor for use on local building jobs.
The alleged conspiracy here is among these lathing
contractors and the union whose members do the
actual lathing. This combination, according to the
complaint, has achieved almost complete mastery
over the lathing business in the Chicago area. It
limits the number of lathing contractors, prescribes
their qualifications, decides who meets the standards

*The Government complaint also charged a violation of §2 of the
Sherman Act but that claim is not pressed here.

288037 O—54——18
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prescribed, excludes persons from the business on
varied grounds, including arbitrary racial standards,
and assigns plastering contractors to each lathing
contractor. All of these allegations and more show
a substantial suppression of competition in the
lathing business.

The complaint charges that an effect of the alleged
combination and conspiracy has been that “[i]nterstate
trade and commerce in lathing and related building mate-
rials has been unlawfully restrained.” Other allegations
emphasize this charge by asserting that any restraint
upon lathing work in Chicago ‘“necessarily and directly
restrains and affects the interstate flow of lathing mate-
rials, and . . . building materials . . . .”

The complaint does state a cause of action on which
relief can be granted on proper proof.

Reversed.

[For dissenting opinion of MRr. JusTicE MINTON, joined
by Mr. Justick DoucLas, see ante, p. 190.]
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Syllabus.

MAZER ET AL., DOING BUSINESS AS JUNE LAMP
MANUFACTURING CO., v. STEIN ET AL.,
DOING BUSINESS AS REGLOR OF
CALIFORNIA.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT.

No. 228. Argued December 3, 1953.—Decided March 8, 1954.

Respondents are engaged in the manufacture and sale of electric
lamps. One of the respondents created original works of sculpture,
from the models of which china statuettes were made. The stat-
uettes were used as bases for fully equipped electric lamps, which
respondents sold. Respondents submitted the statuettes, without
any lamp components added, for registration under the copyright
law as “works of art” or reproductions thereof. Held: The stat-
uettes were copyrightable. Pp.202-219.

(a) The successive Copyright Acts, the legislative history of
the 1909 Act, and the practice of the Copyright Office show that
“works of art” and “reproductions of works of art” were intended
by Congress to include the authority to copyright such statuettes.
Pp. 208-214.

(b) That the statuettes, fitted as lamps or unfitted, may be
patentable does not bar their copyright as works of art. Pp.
215-217.

(¢) The intended or actual use in industry of an article eligible
for copyright does not bar or invalidate its registration. P. 218.

(d) The subsequent registration of a work of art published as
an element in a manufactured article is not a misuse of the
copyright. Pp. 218-219.

204 F. 2d 472, affirmed.

Respondents sued petitioners for copyright infringe-
ment, and the District Court dismissed the complaint.
111 F. Supp. 359. The Court of Appeals reversed. 204
F.2d 472. This Court granted certiorari. 346 U. S. 811.
Affirmed, p. 219.

Max R. Kraus and Robert L. Kahn argued the cause
and filed a brief for petitioners.
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George E. Frost argued the cause for respondents.
With him on the brief were Will Freeman and Charles
F. Barber.

By special leave of Court, Benjamin Forman argued
the cause for the Register of Copyrights, as amicus curiae,
urging affirmance. With him on the brief were Acting
Solicitor General Stern, Assistant Attorney General
Burger and Paul A. Sweeney.

Mg. Justice Reep delivered the opinion of the Court.

This case involves the validity of copyrights obtained
by respondents for statuettes of male and female dancing
figures made of semivitreous china. The controversy
centers around the fact that although copyrighted as
“works of art,” the statuettes were intended for use and
used as bases for table lamps, with electric wiring, sockets
and lamp shades attached.

Respondents are partners in the manufacture and sale
of electric lamps. One of the respondents created orig-
inal works of sculpture in the form of human figures by
traditional clay-model technique. From this model, a
production mold for casting copies was made. The re-
sulting statuettes, without any lamp components added,
were submitted by the respondents to the Copyright Office
for registration as “works of art” or reproductions thereof
under § 5 (g) or § 5 (h) of the copyright law,* and certifi-

117 U.S. C. (Supp. V, 1952) § 4:

“The works for which copyright may be secured under this title
shall include all the writings of an author.”

1d., §5:

“The application for registration shall specify to which of the fol-
lowing classes the work in which copyright is claimed belongs:

“(g) Works of art; models or designs for works of art.
“(h) Reproductions of a work of art.”
Errors of classification are immaterial. See note 19, infra.
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cates of registration issued. Sales (publication in ac-
cordance with the statute) as fully equipped lamps
preceded the applications for copyright registration of
the statuettes. 17 U. S.C. (Supp. V, 1952) §§ 10, 11, 13,
209; Rules and Regulations, 37 CFR, 1949, §§ 202.8
and 202.9. Thereafter, the statuettes were sold in quan-
tity throughout the country both as lamp bases and as
statuettes. The sales in lamp form accounted for all but
an insignificant portion of respondents’ sales.

Petitioners are partners and, like respondents, make
and sell lamps. Without authorization, they copied the
statuettes, embodied them in lamps and sold them.

The instant case is one in a series of reported suits
brought by respondents against various alleged infringers
of the copyrights, all presenting the same or a similar
question.” Because of conflicting decisions,® we granted
certiorari. 346 U. S. 811. In the present case respond-

2 An unreported action, Stein v. Zuckerman and DuBeshter, was
pending in the Eastern District of New York. Note, 66 Harv. L.
Rev. 877, 878, n. 8. We are advised that it was dismissed by consent
February 24, 1953.

8 Stein v. Expert Lamp Co., 188 F. 2d 611. Stein v. Expert Lamp
Co., 96 F. Supp. 97, was the first action brought. Through an acci-
dent in presentation, the trial court determined the case as though the
copyright was on a statuette with lamp attachments. It held the
statuettes not copyrightable because this “was evidence of the prac-
tical use” intended. Id., at 98. On petition for reconsideration, it
held the presence or absence of the attachments immaterial. Stein v.
Mazer, 111 F. Supp. 359, 361; Rosenthal v. Stein, 205 F. 2d 633, 634.
The Court of Appeals for the Seventh Circuit affirmed on the ground
that the Copyright Act “does not refer to articles of manufacture
having a utilitarian purpose nor does it provide for a previous exami-
nation by a proper tribunal as to the originality of the matter offered
for copyright . . . .” Stein v. Expert Lamp Co., 188 F. 2d 611, 613.

Stein v. Rosenthal, 103 F. Supp. 227, was a second infringement
case. It was there held “Protection is not dissipated by taking an un-
adulterated object of art as copyrighted and integrating it into com-
mercially valuable merchandise.” Id., at 230. On appeal, the Court
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ents sued petitioners for infringement in Maryland.
Stein v. Mazer, 111 F. Supp. 359. Following the Ezpert
decision and rejecting the reasoning of the District Court
in the Rosenthal opinion, both referred to in the preced-
ing note, the District Court dismissed the complaint.
The Court of Appeals reversed and held the copyrights
valid. Stein v. Mazer, 204 F. 2d 472.* It said: “A sub-
sequent utilization of a work of art in an article of manu-
facture in no way affects the right of the copyright owner
to be protected against infringement of the work of art
itself.” Id., at 477.

Petitioners, charged by the present complaint with
infringement of respondents’ copyrights of reproductions
of their works of art, seek here a reversal of the Court
of Appeals decree upholding the copyrights. Petitioners
in their petition for certiorari present a single question:

“Can statuettes be protected in the United States
by copyright when the copyright applicant intended
primarily to use the statuettes in the form of lamp

of Appeals for the Ninth Circuit affirmed, saying “The theory that the
use of a copyrighted work of art loses its status as a work of art if
and when it is put to a functional use has no basis in the wording
of the copyright laws and there is nothing in the design-patent laws
which excludes a work of art from the operation of the copyright
laws.” Rosenthal v. Stein, 205 F. 2d 633, 635.

In Stein v. Benaderet, 109 F. Supp. 364, 365, a district court of
Michigan held that it is the “intent and purpose” of the designer
which determines whether an object is copyrightable as a work of
art. The court said plaintiffs should have applied for a design patent
and held for defendants. An appeal is pending now in the Court
of Appeals for the Sixth Circuit.

The opinions in the above cases and those of the District Court
and the Court of Appeals in the present litigation deserve careful
reading.

*In this case the Register of Copyrights participated as amicus
curige and supported respondents. Through the Solicitor General
he has also filed a brief in this Court, and participated in the oral
argument. 346 U. S. 882.
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bases to be made and sold in quantity and carried
the intentions into effect?

“Stripped down to its essentials, the question pre-
sented is: Can a lamp manufacturer copyright his
lamp bases?”

The first paragraph accurately summarizes the issue.
The last gives it a quirk that unjustifiably, we think,
broadens the controversy. The case requires an answer,
not as to a manufacturer’s right to register a lamp base
but as to an artist’s right to copyright a work of art in-
tended to be reproduced for lamp bases. As petitioners
say in their brief, their contention “questions the validity
of the copyright based upon the actions of the respond-
ents.” Petitioners question the validity of a copyright of
a work of art for “mass” production. “Reproduction of
a work of art” does not mean to them unlimited reproduc-
tion. Their position is that a copyright does not cover
industrial reproduction of the protected article. Thus
their reply brief states:

“When an artist becomes a manufacturer or a de-
signer for a manufacturer he is subject to the limita-
tions of design patents and deserves no more
consideration than any other manufacturer or
designer.”

It is not the right to copyright an article that could have
utility under §§ 5 (g) and (h), note 1, supra, that peti-
tioners oppose. Their brief accepts the copyrightability
of the great carved golden saltcellar of Cellini but adds:

“If, however, Cellini designed and manufactured
this item in quantity so that the general public could
have salt cellars, then an entirely different conclusion
would be reached. In such case, the salt cellar be-
comes an article of manufacture having utility in
addition to its ornamental value and would therefore
have to be protected by design patent.”
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It is publication as a lamp and registration as a statue
to gain a monopoly in manufacture that they assert is
such a misuse of copyright as to make the registration
invalid.

No unfair competition question is presented. The
constitutional power of Congress to confer copyright
protection on works of art or their reproductions is not
questioned.’ Petitioners assume, as Congress has n its

5 We do not reach for constitutional questions not raised by the
parties. Chicago & G. T. R. Co. v. Wellman, 143 U. S. 339, 345;
New York ex rel. Rosevale Realty Co. v. Kleinert, 268 U. S. 646, 651;
C. 1. 0. v. McAdory, 325 U. S. 472, 475. The fact that the issue
was mentioned in argument does not bring the question properly
before us. Herbring v. Lee, 280 U. 8. 111, 117.

No question of our jurisdiction emerges. Chicot County Dist. v.
Bank, 308 U. S. 371. Compare Kalb v. Feuerstein, 308 U. 8. 433,
and Continental Illinois Nat. Bank & Trust Co. v. Chicago, R. I. &
P. R. Co., 294 U. S. 648, 667.

Compare on the constitutional question the following: Burrow-
Giles Lithographic Co. v. Sarony, 111 U. S. 53, upheld the copyright
of a photograph unanimously. It was said: “By writings in that
clause is meant the literary productions of those authors, and Con-
gress very properly has declared these to include all forms of writing,
printing, engraving, etching, &e., by which the ideas in the mind of
the author are given visible expression.” Id., at 58.

“These findings, we think, show this photograph to be an original
work of art, the product of plaintiff’s intellectual invention, of which
plaintiff is the author, and of a class of inventions for which the
Constitution intended that Congress should secure to him the exclu-
sive right to use, publish and sell, as it has done by section 4952 of
the Revised Statutes.” Id., at 60.

Bleistein v. Donaldson Lithographing Co., 188 U. 8. 239, 249-250,
upheld a copyright on circus posters. The Court said:

“We shall do no more than mention the suggestion that painting
and engraving unless for a mechanical end are not among the useful
arts, the progress of which Congress is empowered by the Constitu-
tion to promote. The Constitution does not limit the useful to
that which satisfies immediate bodily needs. ... Personality
always contains something unique. It expresses its singularity even
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enactments and as do we, that the constitutional clause
empowering legislation “To promote the Progress of
Science and useful Arts, by securing for limited Times
to Authors and Inventors the exclusive Right to their

in handwriting, and a very modest grade of art has in it something
irreducible, which is one man’s alone. That something he may copy-
right unless there is a restriction in the words of the act.”

Kalem Co. v. Harper Bros., 222 U. 8. 55, 63, involved pirating by
motion pictures of the copyrighted dramatic rights of a book. This
Court said:

“Tt is argued that the law construed as we have construed it goes
beyond the power conferred upon Congress by the Constitution, to
secure to authors for a limited time the exclusive right to their writ-
ings. Art. I, §8, cl. 8. It is suggested that to extend the copyright
to a case like this is to extend it to the ideas as distinguished from
the words in which those ideas are clothed. But there is no attempt
to make a monopoly of the ideas expressed. The law confines itself
to a particular, cognate and well known form of reproduction. If
to that extent a grant of monopoly is thought a proper way to
secure the right to the writings this court cannot say that Congress
was wrong.”

See also Schreiber v. Thornton, 17 F. 603, reversed on other grounds,
Thornton v. Schreiber, 124 U. S. 612.

See Fenning, The Origin of the Patent and Copyright Clause of the
Constitution, 17 Geo. L. J. 109; 2 Story, Constitution (5th ed.),
c. XIX.

Trade-Mark Cases, 100 U. S. 82, 94. Congress had passed a
trade-mark act under the Patent and Copyright Clause. A unani-
mous Court held this effort to protect trade-marks was unconsti-
tutional:

“The ordinary trade-mark has no necessary relation to invention
or discovery. . .. If we should endeavor to classify it under the
head of writings of authors, the objections are equally strong. In this,
as in regard to inventions, originality is required. And while the
word writings may be liberally construed, as it has been, to include
original designs for engravings, prints, &c., it is only such as are
original, and are founded in the ereative powers of the mind. The
writings which are to be protected are the fruits of intellectual labor,
embodied in the form of books, prints, engravings, and the like.”
The trade-mark does not “depend upon novelty, invention, discovery,
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respective Writings and Discoveries,” Art. I, § 8, cl. 8,
includes within the term “Authors” the creator of a pic-
ture or a statue. The Court’s consideration will be lim-
ited to the question presented by the petition for the writ
of certiorari.® In recent years the question as to utili-
tarian use of copyrighted articles has been much
discussed.”

In answering that issue, a review of the development
of copyright coverage will make clear the purpose of the
Congress in its copyright legislation. In 1790 the First
Congress conferred a copyright on “authors of any map,
chart, book or books already printed.” ® Later, designing,
engraving and etching were included; ® in 1831 musical

or any work of the brain. It requires no fancy or imagination, no
genius, no laborious thought. It is simply founded on priority of
appropriation.”

See as to commerce, id., at 95-98; Robert, Commentary on the
Lanham Trade-Mark Act, 15 U. S. C. A. (§§ 81-1113, 1948) p. 265.

8 National Licorice Co. v. Labor Board, 309 U. S. 350, 357, n. 2;
General Talking Pictures Corp. v. Western Electric Co., 304 U. S.
175; Crown C. & 8. Co.v. Ferdinand Gutmann Co., 304 U. 8. 159, and
cases cited; Gunning v. Cooley, 281 U. S. 90. The poliey is incorpo-
rated in Rule 38 (2), Revised Rules of the Supreme Court of the
United States, and the practice of bringing “additional questions into
a case” has been condemned recently in Irvine v. California, 347
U. S. 128, 129.

7 Ball, Law of Copyright and Literary Property (1944), 390;
Howell, Copyright Law (1952), 130; 1 Ladas, The International
Protection of Literary and Artistic Property (1938), 247; Weil, Copy-
right Law (1917), 227; Derenberg, Copyright No-Man’s Land:
Fringe Rights in Literary and Artistic Property, 1953 Copyright Prob-
lems Analyzed (CCH), 215; Pogue, Borderland—Where Copyright
and Design Patent Meet, 52 Mich. L. Rev. 33; Notes, 21 Geo. Wash.
L. Rev. 353; 66 Harv. L. Rev. 877; 27 Ind. L. J. 130. See Report
of the Copyright Committee, Board of Trade (London, October
1952), Artistic Copyright and Industrial Designs, 82 et seq.

81 Stat. 124.

92 Stat. 171.
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compositions; ' dramatic compositions in 1856; * and
photographs and negatives thereof in 1865.**
The Act of 1870 defined copyrightable subject matter
as:
“ . . any book, map, chart, dramatic or musical
composition, engraving, cut, print, or photograph or
negative thereof, or of a painting, drawing, chromo,
statue, statuary, and of models or designs intended
to be perfected as works of the fine arts.” (Em-
phasis supplied.) **

The italicized part added three-dimensional work of art
to what had been protected previously.” In 1909 Con-

104 Stat. 436.

11 11 Stat. 139.

1213 Stat. 540. Between 1789 and 1904, there were in all some
twenty-five laws dealing with copyrights. Solberg, Copyright in
Congress (1905), 89-93.

13 § 86, 16 Stat. 212. This Act also vested control of records
relating to copyrights in the Librarian of Congress and provided he
should administer the law. Id., § 85.

4 Tn connection with the phrase in the 1870 Act “intended to be
perfected as works of the fine arts,” see the 1874 amendatory Act,
18 Stat. 78, and Bleistein v. Donaldson Lithographing Co., 188 U. 8.
239. Section 3 contained the following provision: “That in the
construction of this act, the words ‘Engraving,’” ‘cut’ and ‘print’ shall
be applied only to pictorial illustrations or works connected with the
fine arts, and no prints or labels designed to be used for any other
articles of manufacture shall be entered under the copyright law, but
may be registered in the Patent Office.”

This was repealed in 1939 and the following enacted:

“Sec. 2. Section 5 (k) of the Act entitled ‘An Act to amend and
consolidate the Acts respecting copyright’ approved March 4, 1909, is
hereby amended to read: ‘(k) Prints and pictorial illustrations includ-
ing prints or labels used for articles of merchandise.”” 53 Stat. 1142.
This was an amendment to § 5 (k) of the Act of 1909, 35 Stat. 1077.
It is to be noted, however, that the 1909 Act did not conform to the
1874 language, but the present Act, 17 U. S. C. (Supp. V, 1952)
§ 5 (k), does contain the amendatory language of the 1939 Act.
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gress again enlarged the scope of the copyright statute.”
The new Act provided in § 4:

“That the works for which copyright may be se-
cured under this Act shall include all the writings
of an author.” *®

Some writers interpret this section as being coex-
tensive with the constitutional grant,” but the House
Report, while inconclusive, indicates that it was “de-
claratory of existing law” only.”® Section 5 relating to
classes of writings in 1909 read as shown in the margin
with subsequent additions not material to this deci-

15§ Rep. No. 6187, 59th Cong., 2d Sess. 4:

“The existing statutes attempt specifications which are unfortunate
because necessarily imperfect and requiring frequent additions to
cover new forms or new processes. The bill in its general definition
substitutes a general term, ‘all the works of an author.” The term
used in the constitution is ‘writings.” But Congress has always con-
strued this term broadly, and in doing so has been uniformly sup-
ported by judicial decision. It has, for instance, interpreted it
as authorizing subject-matter so remote from its popular significance
as photographs, paintings, statuary, and dramas, even if unwritten.

“As thus interpreted, the word ‘writings’ would to-day in popular
parlance be more nearly represented by the word ‘works;’ and this
the bill adopts; referring back, however, to the word ‘writings’ by
way of safe anchorage, but regarding this as including ‘all forms of
record in which the thought of an author may be recorded and from
which it may be read or reproduced.’”

Burrow-Giles Lithographic Co. v. Sarony, 111 U. S. 53 (1884), has
held that photographs were copyrightable in spite of the argument
that the Constitution only specified protection for “writings” of an
“quthor.” This decision made clear that “writings” was not limited
to chirography and typography.

16 35 Stat. 1076.

17 Weil, Copyright Law (1917), 214; Howell, The Copyright Law
(3d ed. 1952), 8.

18H. R. Rep. No. 2222, 60th Cong., 2d Sess. 10. The report is not
very clear on the point, however.
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sion. Significant for our purposes was the deletion of
the fine-arts clause of the 1870 Act.* Verbal distinc-
tions between purely aesthetic articles and useful works
of art ended insofar as the statutory copyright language
is concerned.™

The practice of the Copyright Office, under the 1870
and 1874 Acts and before the 1909 Act, was to allow
registration “as works of the fine arts” of articles of the
same character as those of respondents now under chal-
lenge. Seven examples appear in the Government’s

19 “The application for registration shall specify to which of the
following classes the work in which copyright is claimed belongs:

“(a) Books including composite and eyclopaedic works, directories,
gazetteers, and other compilations;

“(b) Periodicals, including newspapers;

“(c¢) Lectures, sermons, addresses, prepared for oral delivery;

“(d) Dramatic or dramatico-musical compositions;

“(e) Musical compositions;

“(f) Maps;

“(g) Works of art; models or designs for works of art;

“(h) Reproductions of a work of art;

“(i) Drawings or plastic works of a scientific or technical
character;

“(j) Photographs;

“(k) Prints and pictorial illustrations:

“Provided, nevertheless, That the above specifications shall not be
held to limit the subject-matter of copyright as defined in section four
of this Act, nor shall any error in classification invalidate or impair
the copyright protection secured under this Act.” 35 Stat. 1076.

Subsection (k) was amended by the addition of the words “including
prints or labels used for articles of merchandise” in 1939. 53 Stat.
1142. See note 14, supra. Two more classes “(1) Motion-picture
photoplays” and “(m) Motion pictures other than photoplays” were
added in 1912. 37 Stat. 488.

20 See note 14, supra, for repeal of clause defining engraving cuts
and prints in terms of “fine art.”

21 Title 17 of the United States Code entitled “Copyrights” was
codified into positive law in 1947 without change in the pertinent
provisions. 61 Stat. 652, 17 U. S. C. (Supp. V, 1952) §§ 4, 5.
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brief amicus curize.?> In 1910, interpreting the 1909 Act,
the pertinent Copyright Regulations read as shown in
the margin.?® Because, as explained by the Government,
this regulation “made no reference to articles which might
fairly be considered works of art although they might
also serve a useful purpose,” it was reworded in 1917 as
shown below.?* The amicus brief gives sixty examples
selected at five-year intervals, 1912-1952, said to be
typical of registrations of works of art possessing utili-
tarian aspects.”® The current pertinent regulation, pub-
lished in 37 CFR, 1949, § 202.8, reads thus:

“Works of art (Class G)—(a) In General. This
class includes works of artistic craftsmanship, in so
far as their form but not their mechanical or utili-
tarian aspects are concerned, such as artistic jewelry,

22 F g, “A female figure bearing an urn in front partly supported
by drapery around the head. The figure nude from the waist up
and below this the form concealed by conventionalized skirt draperies
which flow down and forward forming a tray at the base. Sides and
back of skirt in fluted form. The whole being designed as a candle-
stick with match tray. The figure standing and bent forward from
hips and waist.”

28 “Works of art—This term includes all works belonging fairly
to the so-called fine arts. (Paintings, drawings, and sculpture.)

“Productions of the industrial arts utilitarian in purpose and char-
acter are not subject to copyright registration, even if artistically
made or ornamented.” Rules and Regulations for the Registration
of Claims to Copyright, Bulletin No. 15 (1910), 8.

24 “Works of art and models or designs for works of art. This
term includes all works belonging fairly to the so-called fine arts.
(Paintings, drawings, and sculpture.)

“The protection of productions of the industrial arts utilitarian
in purpose and character even if artistically made or ornamented
depends upon action under the patent law; but registration in the
Copyright Office has been made to protect artistic drawings notwith-
standing they may afterwards be utilized for articles of manufacture.”
37 CFR, 1939, § 201.4 (7).

25 . g, “Lighting fixture design. By F. E. Guitini. [Bowl-
shaped bracket embellished with figure of half-nude woman standing
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enamels, glassware, and tapestries, as well as all
works belonging to the fine arts, such as paintings,
drawings and sculpture. . . .”

So we have a contemporaneous and long-continued con-
struction of the statutes by the agency charged to admin-
ister them that would allow the registration of such a
statuette as is in question here.?

This Court once essayed to fix the limits of the fine
arts.”” That effort need not be appraised in relation to
this copyright issue. It is clear Congress intended the
scope of the copyright statute to include more than the
traditional fine arts. Herbert Putnam, Esq., then Li-
brarian of Congress and active in the movement to amend
the copyright laws, told the joint meeting of the House
and Senate Committees:

“The term ‘works of art’ is deliberately intended as
a broader specification than ‘works of the fine arts’
in the present statute with the idea that there is
subject-matter (for instance, of applied design, not
yet within the province of design patents), which
may properly be entitled to protection under the
copyright law.” 2®

The successive acts, the legislative history of the 1909
Act and the practice of the Copyright Office unite to show

in bunch of flowers.] Copyright December 28, 1912. Registration
number G 42645. Copyright eclaimant: Kathodion Bronze Works,
New York.”

% Great Northern R. Co. v. United States, 315 U. S. 262, 275.

27 United States v. Perry, 146 U. 8. 71, 74.

28 Arguments before the Committees on Patents of the Senate and
House of Representatives, conjointly, on 8. 6330 and H. R. 19853, To
Amend and Consolidate the Acts Respecting Copyright, 59th Cong.,
Ist Sess., June 6-9, 1906, p. 11. The statement is applicable to the
1909 Act since §§5 (g) and (h) of the 1909 Act are identical with
the same sections of S. 6330 and H. R. 19853. Although there were
other hearings and reports (see 51 House Committee Hearings before
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that “works of art” and “reproductions of works of art”
are terms that were intended by Congress to include the
authority to copyright these statuettes. Individual per-
ception of the beautiful is too varied a power to permit a
narrow or rigid concept of art. As a standard we can
hardly do better than the words of the present Regula-
tion, § 202.8, supra, naming the things that appertain to
the arts. They must be original, that is, the author’s
tangible expression of his ideas. Compare Burrow-
Giles Lithographic Co. v. Sarony, 111 U. S. 53, 59-60.
Such expression, whether meticulously delineating the
model or mental image or conveying the meaning by
modernistic form or color, is copyrightable.” What cases
there are confirm this coverage of the statute.*

The conclusion that the statues here in issue may be
copyrighted goes far to solve the question whether their
intended reproduction as lamp stands bars or invalidates
their registration. This depends solely on statutory in-
terpretation. Congress may after publication protect by
copyright any writing of an author. Its statute creates
the copyright.** It did not exist at common law even

Committee on Patents (1906-1912), on Consolidating and Revising
the Copyright Laws; H. R. Rep. No. 2222, 60th Cong., 2d Sess. 3},
this statement of Mr. Putnam is the only explanation of the change
in statutory language, though S. Rep. No. 6187, 59th Cong., 2d Sess,,
p. 11, refers to “works of art” as a new designation and mentioned
the deletion of “fine” from the category.

29 Cf, H. C. White Co. v. Morton E. Converse & Son Co., 20 F.
2d 311.

30 Burrow-Giles Lithographic Co. v. Sarony, 111 U. 8. 53, 60;
Bleistein v. Donaldson Lithographing Co., 188 U. 8. 239, 250; Louis
De Jonge & Co. v. Breuker & Kessler Co., 182 F. 150, 152; F. W.
Woolworth Co. v. Contemporary Arts, 193 F. 2d 162, 164; see same
case, 344 U. 8. 228; Yuengling v. Schile, 12 F. 97, 100; Schumacher
v. Schwencke, 25 F. 466; Pellegrint v. Allegrini, 2 F. 2d 610.

31 Wheaton and Donaldson v. Peters and Grigg, 8 Pet. 591, 661;
Fox Film Corp. v. Doyal, 286 U. 8. 123, 127.
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though he had a property right in his unpublished
work.*

But petitioners assert that congressional enactment of
the design patent laws should be interpreted as denying
protection to artistic articles embodied or reproduced in
manufactured articles.®® They say:

“Fundamentally and historically, the Copyright
Office is the repository of what each claimant con-
siders to be a cultural treasure, whereas the Patent
Office is the repository of what each applicant con-
siders to be evidence of the advance in industrial
and technological fields.”

Their argument is that design patents require the critical
examination given patents to protect the public against
monopoly. Attention is called to Gorham Co. v. Whaite,
14 Wall. 511, interpreting the design patent law of 1842,
5 Stat. 544, granting a patent to anyone who by “their
own industry, genius, efforts, and expense, may have in-
vented or produced any new and original design for a
manufacture . . . .” A pattern for flat silver was there
upheld.* The intermediate and present law differs

32 ,ord Brougham and Lord St. Leonards in Jefferys v. Boosey,
IV H. L. C. 815, 968, 979, 10 Eng. Rep. 681, 741, 745.

33 Two cases are relied upon to support the position of the petition-
ers. Taylor Instrument Companies v. Fawley-Brost, 139 F. 2d 98,
and Brown Instrument Co. v. Warner, 82 U. S. App. D. C. 232, 161
F. 2d 910. These cases hold that the Mechanical Patent Law and
Copyright Laws are mutually exclusive. As to overlapping of Design
Patent and Copyright Laws, however, a different answer has been
given by the courts. Louis De Jonge & Co. v. Breuker & Kessler Co.,
182 F. 150, affirmed on other grounds in 191 F. 35, and 235 U. S. 33;
see also cases cited in note 37, infra.

3¢ This Court said, p. 525: “It is a new and original design for a
manufacture, whether of metal or other material; . . . to be either
worked into, or on, any article of manufacture; or a new and original
shape or configuration of any article of manufacture—it is one or
all of these that the law has in view. And the thing invented or pro-

288037 O—54——19
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little. “Whoever invents any new, original and orna-
mental design for an article of manufacture may obtain
a patent therefor, . . .”” subject generally to the provi-
sions concerning patents for invention. § 171, 66 Stat.
805. As petitioner sees the effect of the design patent
law:

“If an industrial designer can not satisfy the
novelty requirements of the design patent laws, then
his design as used on articles of manufacture can be
copied by anyone.”

Petitioner has furnished the Court a booklet of numerous
design patents for statuettes, bases for table lamps and
similar articles for manufacture, quite indistinguishable
in type from the copyrighted statuettes here in issue.*
Petitioner urges that overlapping of patent and copyright
legislation so as to give an author or inventor a choice
between patents and copyrights should not be permitted.
We assume petitioner takes the position that protection
for a statuette for industrial use can only be obtained
by patent, if any protection can be given.*®

duced, for which a patent is given, is that which gives a peculiar or
distinctive appearance to the manufacture, or article to which it may

be applied, or to which it gives form. . . . It therefore proposes to
secure for a limited time to the ingenious producer of those appear-
ances the advantages flowing from them. . . . It is the appearance

itself, therefore, no matter by what agency caused, that constitutes
mainly, if not entirely, the contribution to the public which the law
deems worthy of recompense.”

3 F. g., Design Patent 170.445 Base for table lamps, a fanciful
statuette of a girl standing in front of a high rock in bathing costume.

36 The English Copyright Act, 1911, § 22, 4 Halsbury’s Statutes of
England (2d ed.), p. 800, does not protect designs registrable under
the Patents and Designs Act (now the Registered Designs Act, 1949,
17 Halsbury’s Statutes of England (2d ed.)) unless such designs are
not used or intended to be used as models or patterns to be multiplied
by any industrial process. The Board of Trade has ruled that a
design shall be deemed to be used as a model or pattern to be multi-
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As we have held the statuettes here involved copyright-
able, we need not decide the question of their patentabil-
ity. Though other courts have passed upon the issue as
to whether allowance by the election of the author or pat-
entee of one bars a grant of the other, we do not.” We
do hold that the patentability of the statuettes, fitted as
lamps or unfitted, does not bar copyright as works of art.
Neither the Copyright Statute nor any other says that
because a thing is patentable it may not be copyrighted.
We should not so hold.*®

Unlike a patent, a copyright gives no exclusive right
to the art disclosed; protection is given only to the ex-
pression of the idea—not the idea itself.” Thus, in
Baker v. Selden, 101 U. S. 99, the Court held that a copy-
righted book on a peculiar system of bookkeeping was
not infringed by a similar book using a similar plan which
achieved similar results where the alleged infringer made
a different arrangement of the columns and used different
headings. The distinction is illustrated in Fred Fisher,
Inc. v. Dillingham, 298 F. 145, 151, when the court speaks
of two men, each a perfectionist, independently making

plied by industrial process within the meaning of §22 when the
design is reproduced or intended to be reproduced in more than fifty
single articles. The Copyright (Industrial Designs) Rules, 1949, No.
2367, 1 Statutory Instruments 1949, p. 1453.

37 See Rosenthal v. Stein, note 3, supra; In re Blood, 57 App. D. C.
351, 23 F. 2d 772; Korzybski v. Underwood & Underwood, Inc., 36
F. 2d 727; William A. Meier Glass Co. v. Anchor Hocking Glass Corp.,
95 F. Supp. 264, 267; Jones Bros. Co. v. Underkoffler, 16 F. Supp.
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