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CHICAGO, ROCK ISLAKD & PACIFIC RAIL-
ROAD CO. v. STUDE t:'l' AL. 

CEl!TJOllAlll TO THE UNITED STATES COUllT O•• APPEALS 
FOR THE EIGHTH CIRCUIT. 

No. 209. Argued December 2-3, 1953.-Decided January 18, 1954. 

An administrati\'e condemnation proceeding instituted by petitionN 
under an Io~·• statute resulted in a commission's award of 823,000 
damages to the landowner. The statute 1>rovi<l~ for an appeal 
from the commi~sion's award to a st.ate court. PetitionN filrd a 
complaint in the Federal District Court, alleging divtrsity of citizen• 
ship, and praying that the damages for the taking of the land be 
fixed M not D\Ore than SI0,000. Petitioner also filed an ap!)<?,il in 
the state court, where, as required by Iowa law, the case was 
docketed with the landowner a.s plaintiff and the prtitioner as 
defendant. Thereafter petitioner filed a petition to remove the 
state court proceeding to the federal court. Respondents filed in 
the Federal District Court a motion to dismiss the complaint filed 
therein and a motion to remand the case removed from the state 
court. Held: 

I. The c..se removed from the state c-ourt was properly ordered 
remanded to that court. Pp. 578-580. 

(a) In the circumst,inces or this case, an order denying a mo-
tion to remand iti reviewed, although the order would not be ap-
pealable if it stood alone. P. 578. 

(b) Within the meaning of 28 U. S. C. § 1441 (a), petitioner 
was plaintiff and not "defendant" in th€' state C'ourt pl'O('€>eding, 
and therefore was not authorized to remove that proceeding to 
the Federal District Court. Pp. 578-580. 

(c) For the purpoo,e of remo,,al, the federal law determines 
who is plaintiff and who is defendant; and the procedural pro-
visions of the state law arc not controlling. P. 580. 

2. The original complaint in the Federal Dhstrict Court was 
properly dismis.....t. Pp. 580-582. 

(a) Petitioner's complaint in the Federal District Court was 
an attempt to have that court review the state proceedings on 
appe.,1. Iowa law does not purport to authorize such an appeal, 
Congres• has provided none by statute, and the Federal Rule. of 
Civil Procedure make no ,uch provision. Pp. 58~582. 



CHIC \GO, R. I. & P. R. C'O. v. ~Tl'DE. 575 

01•ni<>n of ti., Court 

(b) The rompbint ID the FtJ,uJ Distnrt Coun did not 111· 

voke thl'.'t jt1riit.d1rt1on ur tlut ruurt m an l•mu1t·nt •lurn1un 
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!Ja11i,I J. Grou, /'hil,p J. lri/1,on and Joh11 .,r. PNcrs. 

MR. Jusnc,: ~11:-.rnx ,lelivcrcd the opinion of the 

Court. 
Tht> petitioner, a Drlaware corporation, owns and op-

erates its railroad through Pottawattamie County, Iown. 

It was aulhon1.ed by the Interstate Commerce Commis-

sion to improve its line of nihuy in that county and by 

the Jown State Commerce Cornmi~•ion to acquire by 

ondemnation any Jami ncrrsssry for the impron·ment. 

On January IS. 1%2. purmant to the Iowa Co<le,' the 

pelitioner lilc<l with thr shrriff or th~ county its applica-

t to co, d mn c rt.a,n lar,~, .n the county owned by 

reRpon<lcnt Stud!'. Thr. shrriff appointed a rommi!<•ion 
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,n which tho 1,,ml OOuKht to b<- condemned ,. locnfrcL •.. 

''4i2.4 Comm1 ion 10 &SM'sa clam111:trs. Th11 herifl' sb&II thneupon, 

t"tttpt at 01hf.rww pro,ldrd, appoint •n TeRd~nt lrttholctus of his 

__________________ ......., 
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of ~ix re•idrnt frrcholders to aoses_q rlamugcs. Notice was given by the sheriff to the r~pondent own r and otheno intere< led in the land, ar,<l an award of damagP.s in the sum of $Zi,888.ti0 wns allow,·tl to the owner and $1,000 t, t"ie ""'' t. Th• amount of the &Mt•:;sn1ent wa.• paid by th<' pclltiom•r to the sheriff ancl tht• Jll'litioner took po 10n of th land.' SuC'h apprru<al became final unle•~ appealed from. 
On :\larch 6, 1952, the pet1honrr filr.<I "ith the shrriff of the county a noti('(' of ap11<"al from the rommission·~ award. The Iowa ( 'ode provide• for appeal a., follol\s: 

"47:.!.ll> ,\ppcal. ,\ny party mtere~tt•I may.111th111 thirty days after the asses•ment is rnad11, appeal therefrom lo the district court, hy 111iving th(' ad-1·rr;e part)', his agt'nt or attorney, and the shrriff, written notice that tuch appeal has bffn taken. 

"472.21 Appeals-ho\\ do<'keted and trird. The appeal shall be docketed in the n ,me of th, nrr of the land, or of the party otherwise interested and appealing, as plaintiff, and in the name of t 1 ... ap-plicant for cornlrID11ation a.s drfenrlanl, and b<- tried M in an action by ordinary proceeding,." C'ode of Iowa, 19,50. 
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CHICAGO, R. 1. & P. R. CO. v. STUDE. 577 

574 Opinion of the Court. 

The petitioner then filed a complaint in the United 
States District ('.,ourt for the Southern District of Iowa 
against the respondents in which it alleged diversity of 
citizenship, jurisdictional amount, authority to make im-
provements and to condemn therefor, together with a 
description of the land and that respondent Stude was the 
owner, and that the assessment proceedings had been insti-
tuted in the sheriff's office, resulting in the assessment of 
damages of 823,888.60, which was alleged to be excessive, 
and that appeal was taken by notice duly given. This 
notice was referred to as Exhibit A to the complaint, which 
exhibit recited that the appeal was taken to the Federal 
District Court for the Southern District of Iowa, and a 
transcript of the sheriff's proceeding was filed in that 
court. The prayer was that the damages for the taking 
of the land be fixed at not more than 810,000. On this 
complaint, a summons was issued and served upon the 
respondents. 

The petitioner also filed an appeal from this assess-
ment in the state court, the District Court for Potta-
wattamie County. The case was docketed there with 
the landowner as the plaintiff and the petitioner-con-
demnor as defendant, as required by the Iowa Code. 
Thereafter, a petition to remove the cause to t.he federal 
court was filed by the petitioner. The respondents filed 
in the Federal District Court a motion to dismiss the com-
plaint filed therein and a motion to remand the case 
removed from the state court. 

The federal court granted the motion to dismiss and 
dismissed the complaint but denied the motion to re-
mand. The petitioner appealed from the judgment dis-
missing its complaint. The respondents gave notice of 
appeal from the order of the District Court denying the 
motion to remand. The Court of Appeals affirmed the 
District Court's judgment dismissing the complaint and 
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reversed the District Court's denial of the motion to re-
mand, and ordered the cause remanded to the state court. 
204 F. 2d 116, 204 F. 2d 954. We granted certiorari, 
346 u. s. 810. 

The Order Denying the Motion to Remand. Obvi-
ously, such an order is not final and appcnlnble if 
standing alone. Reed v. Lehman, 91 F. 2d \119; Miller v. 
Pyrites Co., 71 F. 2d 804. While these two cases were 
separate actions pending on the docket of the Federal 
District Court, they both involve the same subject and 
they were treated by the parties, the District Court and 
the Court of Appeals as if the dismissal appealed from 
and the order in the removal case were made in one case. 
Treating them as one case, the cross-error, challenging 
the order denying the motion to remand, may be con-
sidered as assigned in a case involving an appealable 
order, the order dismissing the complaint and the action. 
This is true despite the fact that the order denying the 
motion to remand standing alone would not be appealable. 
Deckert v. Independence Sh.ares Corp., 311 U.S. 282, 287. 

We come therefore to the merits of the motion to re-
mand. The question on this motion is whether the peti-
tioner was a defendant nonresident of Iowa and therefore 
authorized to remove to the Federal District Court as 
provided by statute, 28 U.S. C. § 1441 (a). 

The proceeding before the sheriff is administrative until 
the appeal has been taken to the district court of the 
county. Then the proceeding becomes a civil action 
pending before "those exercising judicial functions" for 
the purpose of reviewing the question of damages. 
Myers v. Chicago &: N. W. R. Co., ll8 Iowa 312, 315-
316, 91 N. W. 1076, 1078. When the proceeding has 
reached the stage of a perfected appeal and the jurisdic-
tion of the state district court is invoked, it then becomes 
in its nature a cil'il action and subject to removal by the 
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defendant to the 'United States District Court. Boom Co. 
v. Patterson, 98 U. S. 403, 407.' 

Is the petitioner such a defendant? The petitioner 
contends it is because the Code of Iowa,§ 472.21, provides 
that on appeal, the case shall be docketed in the 
district court with the landowner as the plaintiff and the 
condemnor as the defendant and thereafter tried as in an 
original proceeding. The Supreme Court of Iowa has 
construed this statute to mean that in such proceedings 
on appeal, the condemnor is the defendant. Myers v. 
Chicago & .V. W. R. Co., supra, at 324, 91 ~- W., at 
1081. This Court was urged in Mason City R. Co. v. 
Boy11ton, 204 V. S. 570, to follow that construction put 
u1>0n this identical provision of the Iowa statute by the 
Supreme Court of Iowa. This Court declined to do 
so, saying: 

"It is said that this court is bound by the construction 
given to the state law by the state court. Indeed the 
above § 2009 does not need construction; it enacts, 
in terms, that the landowner shall be plaintiff. As 
the right to remove a suit is given only to the de-
fendants therein, being non-residents of the State, 
it is argued that the state decision ends the case. 

"But this court must construe the Act of Congress 
regarding removal. And it is obvious that the word 
defendant as there used is directed toward more im-
portant matters than the burden of proof or the right 
to open and close. It is quite conceivable that a state 
enactment might reverse the names which for the 
purposes of removal this court might think the proper 
ones to be applied. In condemnation proceedings 
the words plaintiff and defendant can be used only 

a In that ca~, the power of eminent domain was relied upon from 
beginning to end. 
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in an uncommon and liberal sense. The plaintiff 
complains of nothing. The defendant denies no past 
or threatened wrong. Both parties are actors: one 
to acquire title, the other to get as large pay as he 
can. It is not necessary in order to decide that the 
present removal was right to say that the state deci-
sion was wrong. We leave the latter question where 
we find it .... 

"Therefore, in a broad sense, the railroad is the plain-
tiff, as the institution and continuance of the pro-
ceedings depend upon its will. ... " 204 U. S. 570, 
at 579-580. 

For the purpose of removal, the federal law deter-
mines who is plaintiff and who is defendant. It is a 
question of the construction of the federal statute on 
removal, and not the state statute. The latter's proce-
dural provisions cannot control the privilege of removal 
granted by the federal statute. Shamrock Oil Corp. v. 
Sheets, 313 U. S. 100, 104. Here the railroad is the 
plaintiff under 28 U. S. C. § 1441 (a) and cannot remove. 
The remand was proper. 

The Motion to Dismiss. We think it was properly 
granted, and the original complaint in the Federal Dis-
trict Court correctly dismissed. The steps taken by the 
petitioner were those to perfect an appeal to the Federal 
District Court. The notice said it was the intention of 
the petitioner to docket the appeal in the federal court. 
The transcript on appeal was filed in the federal court, 
and the complaint filed sought a review of the commis-
sion's assessment of damages. The proceeding makes no 
sense on any other basis, for the action is brought not by 
the person injured, namely, the landowner, but by the 
railroad that inflicted the damage. It will be noticed 
further that there is no prayer for damages but only for 
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a review of the assessment, in keeping with the Iowa 
Code, § 472.23, which provides "no judgment shall be 
rendered except for costs .... " In short, it was an 
attempt of the petitioner to review the state proceedings 
on appeal to the Federal District Court. 

The petitioner, after giving notice of appeal by filing 
notice with the sheriff, etc., could not perfect that appeal 
to any court but the court which the statute of Iowa 
directed, which was the District Court of that State for 
the County of Pottawattamie. The 1:nited States Dis-
trict Court for the Southern District of Iowa does not 
sit to review on appeal action taken administratively or 
judicially in a state proceeding. A state "legislature may 
not make a federal district court, a court of original juris-
diction, into an appellate tribunal or otherwise expand 
its jurisdiction ... ."' Hurford v. Sun Oil Co., 319 U.S. 
315, 317. The Iowa Code does not purport to aut.hor-
ize such an appeal, Congress has provided none by stat-
ute, and the Federal Rules of Civil Procedure make no 
such provision. 

We cannot ignore this plain attempt to appeal and 
treat the complaint as initiating an original action, as if 
the parties had agreed that the petitioner could take the 
land, leaving only a controversy as to the amount of 
compensation. In that instance, there would be an im-
plied agreement that the petitioner would pay the land-
owner the fair value of the land. Either party might 
in that posture of the case ask for a declaration as to the 
amount of compensation owing. The claim for damages 
would arise in that case from the substantive rights given 
by the implied contract, and the suit would be one to 
enforce that contract. We have no such case here. The 
right to take the land and the ensuing right to damages 
here spring from the exercise of the power of eminent 
domain. The petitioner here seems to ignore the means 
by which it obtained the land and seeks to review only 
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The Fl'<lernl Rules or Ch ii Procedure ,lo have elaborate pro11~1ons for procedure in the fl.demi court m con-demnation prO{'('('<lmgs. It is obvious thnt the !)<'titioncr \\I\S not proccwing under these Ruic,. Whdh it could ISO proceed as nn original artion in the l'nited Rtat~s DiR-trict Court for the :-;outhem Di trict o I " s not before us. 

The jurlgment is 
. I ffi.rm£d. 

:\ht. Ju1:<TH t JM K..-..1, concurs m the result. 

MR. J11i;T1n: ]11.ACK, di~tientinp;. 
I think the railroad hR!l a ri,tht to have its ca,e trrnd , t~ l'nite<I ..:1, , J>i,;trict Court. Congress hRS itil'm Much COUl'lS JIOWl'r to try 1111y Cll81' that IR (I) 11 "civil" IM'tio ,, 2) I " 'Citizen, of different Malt"'" (;!) a "controversy," and (4 \ involvi-s a matter which "cxcc.,Js the ~um or v11luc of $:J.000 exrhmv~ or intnest nn<I t-o,ts." 
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28 1;. S. C. § 1332. If a complaint alleges these four 
things a district court has jurisdiction. Here the rail-
road's complaint shows all four. The case is plainly a 
"civil" action, not a criminal one. The railroad is a 
"citizen" of Delaware and the other parties are "citizens" 
of Iowa. There is a "controversy" about transferring 
title to property and how much the railroad must pay for 
it. And the dispute concerns more than $3,000-the 
owners want $23,888.60, the railroad is willing to pay 
only Sl0,000. The foregoing allegations were sufficient 
to establish and did establish district court jurisdiction. 
Other facts were also alleged. If these facts were rele-
vant to nonjurisdictional issues they were properly al-
leged; if immaterial they could have been stricken. In 
any event, a court cannot lose its power to act merely 
because of unnecessary words. A point is made of the 
railroad's reference to certain prior state proceedings as 
though it had a right to "appeal" to the federal court 
from these proceedings. But assuming that the railroad 
confidently believed it had a right to appeal from the 
state com.mission, and therefore put a wrong label on its 
civil action, the District Court was still under a duty to 
try the case. After all, the railroad simply ask~d the 
court to fix damages for the property taken at "not to 
exceed $10,000," and for "such further relief as may be 
just and proper under the circumstances." And the 
pendency of a similar condemnation proceeding in the 
state court certainly did not destroy the federal court's 
jurisdiction. Kor did the District Court lose its jurisdic-
tion because the railroad failed to invoke Rule 71A or to 
observe its procedure. In trying the case, the court 
should of course require observance of the Rule, if ap-
plicable, but failure of the railroad to comply with it is 
no sufficient reason for the court's refusal to settle the 
controversy. All of the alleged procedural mistakes 
attributed to the railroad could easily have been cured; 
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none could possibly justify a final, unconditional dis-
missal of its cause of action. See Bell v. Hood, 327 
U. S. 678; Brown v. Western R. of Alabama, 338 U. S. 
294, 298-299, 303. 

MR. JUSTICE FRANKF1iRTER, dissenting. 
Stripped of irrelevant and beclouding elements, this is 

a suit brought in a federal court for the ascertainment 
of the value of land, acquired by eminent domain under 
the prescribed Iowa procedure. 

If the Rock Island had decided to initiate this suit in 
the United States District Court for the Southern Dis-
trict of Iowa, as it was unquestionably entitled to do since 
there was diversity of citizenship, Maduonville Traction 
Co. v. Mining Co., 196 U. S. 239, the procedure defined 
by the Iowa Code would, under Rule 71A (k) of the 
Rules of Civil Procedure, have had to be followed. For 
that Rule provides that in an eminent domain proceed-
ing the state procedure for determination of the value 
of the condemned land by a jury or commission, or both, 
must be followed.' The sole difference, therefore, be-
tween the initiation of such an original condemnation 
proceeding in the federal court, regarding which no juris-
dictional question could have been raised, and what was 
done here is that the railroad went directly to the sheriff's 
commissioners instead of having the District Court send 
it there, or itself employ the same kind of fact-finding 
procedure. 

Once the sheriff's commissioners had found the value 
of the land, there came into operation the Iowa law au-

1 "(k) CoNDF.MNATION UNO£.R A S·un;'s PowER m· E),flXF.NT Do-
MAIN. The practice as herein prescribed governs in actions involving 
t.he exercise of the power of eminent domain under the law of a slate, 
provided that if the stare law makes provision for trial of any issue 
by jur)', or for trial of the is.s11e of compensation by jury or com-
mission or both, that provision sh.all be followed." 
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thorizing reconsideration of the amount by a court. This 
marks the beginning of the judicial phase of the proceed-
ings, "appeal" though it loosely be called.' One is en-
titled to ask what considerations bar access at this point 
to the Federal District Court in Iowa "sitting ... ras] a 
court of that State," Madisonville Traction Co. v. Min-
ing Co., supra, at 255, when all the statutory requirements 
for diversity jurisdiction are present. Can it be that 
there is something inexorable about the Iowa eminent 
domain procedure whereby it must run its full course in 
the Iowa. courts, thus preventing the railroad from pur-
suing its first judicial remedy in the federal court of the 
State? But there is nothing in the Jowa Code or in the 
L'nited States Judicial Code which ousts the federal 
court of its statutory jurisdiction simply because the 
Rock Island complied literally with the Iowa condemna-
tion procedure. 

Looked at from another aspect, this case may he seen 
simply as a suit for a declaration of money owed, satisfy. 
ing the requirements of diversity jurisdiction. "The 
point in issue," in the language of Boom Co. v. Patterson, 
98 U.S. 403, 407, is "the compensation to be made to the 
owner of the land; in other words, the value of the prop-
erty taken. No other question was open to contestation 
in the District Court." As is spelled out in Ma. JUSTICE 
BLACK'S opinion, with which I substantially agree, this 
case presents a. dispute over some $13,000--0nly that 
and nothing more-and as such is within the scope of 
28 U. S. C. § 1332. 

'As Chief ,Judge Gardner, dissenting on the !"(?bearing below, 
pointed 011t, the fact that the Rock Mand filed a "Notice of Appeal" 
as requjred by the Iowa Code does not affect this case. "The mere 
fact that th• attempted appeal from the commissioners' award was 
not warranted and did not in itself confer jurisdiction, did not preclude 
the Rock Island from invoking the origim.l jurisdiction of the Feder-.-! 
Court on the grounds set out in its original complaint." 204 F. 2d 
954,956. 
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I am not astute to find grounds for sustaining diversity 

jurisdiction. But while exercises in procedural dialectics 
so rampant in the early nineteenth century still hold for 
me intellectual interest, I do not think they should deter-
mine litigation in the middle of the twentieth, even 
when based merely on diversity of citizenship. I had sup-
posed that the Rules of Civil Procedure for the district 
courts were to a considerable degree designed a.~ a 
liberation from these wasteful and fettering niceties. 
The history of this litigation and its disposition will 
hardly be cited as an illustration of the fulfillment of 
the hope with which Congress allowed these Rules to take 
effect: "It is confidently expected that the adoption of 
the new rules will materially reduce the uncertainty, delay, 
expense, and the likelihood that cases may be decided on 
technical points of procedure which had no relation to 
the just determination of the controversy on its merits." 
H. R. Rep. No. 2743, 75th Cong., 3d Sess. 3. 
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