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THt: f"Ol"RTH C"IR(TIT. 

~u lfl Ar.,;urd Novemb•·r 30, D,·t·tm~r l, 1953,-

Dtndt-d Janlllr) 4, IIJS.I. 

P• .. ,re 10 a f,d,ral lfutn<I toun und,r th, t1ayton 

Ac-I for trebl1• damnJCe,;i 11nd nn injun1•t1on, alle21111r: that rt'ff1c.10dtnt 

r .. 1nl,uton ha,I ,,olat,d ti,.- ant•• 

tn1st lawM b)' coni1piriniz: to r. -it nrt "fin-it -run'" piclurt"M tu Jo"·n• 

co•n H.llumtrr 1hu.tT1 tho ~n.6.mnc Jllf"t.1t10ocr"s 111burbtn 

thratro to i,,:t1h-.f'q111·nt run arnl unr, 1:!IOn:,hlr "rlrar~rnr-ts." Tllfr•• 

was no dJn.Tt f'\"Jdrntt of ill"11 aiitf't"f'JDf'nt bl"t •ttn ~pondmu 

ancl thr 111ry returned n gentral vtnhct for rttopoml,.nt:i:. H~ld: 

I l'pon tbt f'\IU<'IXf' 10 th<- .....-, tho trnl 1ud.,. r,rop,rly tt-

(u-.{,J tt.i din-ct. a vnd1rt (or rwt111oner ant.I propnl)- -.ulmuttttl 

tllC' ......- of "'""""'"'" to th, JUI)" Pp 53!1~t2. 
(,d Pmof or JMr:1111'1 bu:-1111~ llf"h:1v111r dot!II not ronrlu .. i\'rl)' 

Nttabh~.h Ql'tt'IIlf'.nt, nor ,kie 111rh brbavior al!llclf toll! ututt! a 

:-h•rman Art olTrnt<", Pp. 5-10 !>II. 
(h} Thf" J«-tnw in l',ut,d ,'\tatr• '"· Paramo1n1t Pdtt,rn, /M. . 

3.14 l' J31, afonf" or in tonJunc11on ,nth pPt1ttonn'• othf'r proo(, 

formt-d no buL, for a ,hl'f'ft("l.l \·f•r111fl £or reuuonn, sintti 1botit 

dttrttt •tn- only 19rm1:1 f:u:m tu,lfn('tt of 3 con,p1rnry rmrrinc 

,h,. art.a nnd ,~i tine Jurin,r thr- pt"rioJ tht-r.- inn)htd, and ,inte 

fWtlttontt'I ft eg'.3llon or rorv-pm,ry 'All,i ract11.1ll} rontt'J5lfd. Pp. 

5·11-11-12 
'!!. In hLt 1mtruf't1on1 to the Jur)', thf. 1n .. 1 Jndtf" dut 001 r.ul 

to JlWt' !.UJ1it·1t-nt Wf"ll(ht to thfl: dt't"rN"! m thf• f'an>tr1<nmt r&!il' 

Pp. ~2-5H . 
(a} Th~ mi.tmrt10111 m thi:-1 c·onnr<'tion wrre not so IU~rfinal 

and Ju to d,pm~ ,..,11,00,r of an) of the l.orndits cun• 

rrrr,,I upon II l,y § 5 of th~ Clayton Ac-t. l'p. 512-5-13. 

• I ,1 , nor for tht- 1 nal ,udl!:e to lMt "1rt 1ht: jury, 

Ill efTt•rt, thnt thi• Paromount de-cr.-e,; alont> rould not f,11J1port a 

- I, r • r and that acldn~ P\'ldl'l>N' """ ffl!U•rtd 

tu nltttf' tlu· prior Paramount con .. 1urary to ll,1lt1morP an•I to the 

rlaim,d ch= p,.riod Pp M3-!>44. 
201 F. :?d JOO, nffirnu'il. 

---~------ ------ - - - ---------' 
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/'hil,p B. Pf'rlman ancl Holml'I Raldruiqe arguP<I the cau•e for J)Ct1tiot1t:r. With them on the bm•f \\Cre t:d1ri11 P. Rom" and .wl C. Bcr("l'lho/tz. 
Ururr Bromlry argut-d the caul!C for the Paramount Film D1stributin~ C'orporation et I f I rd Pecora arp:ul'<i the cau~e for Warner BroM. Pictun·M D1s-trib11tmg C'orporation et al , re!!' <1 t W t • on the brief were .lfi//011 Hnndler, R. Dor,,e11 II ulk111s nnd J, Cookman 8"11,1, Jr. Joh f ,t,·I,, • ('a I· e ,t I an &J)J)<'arancc for the Twentieth Century-Fox Film Cor-poration, re•pond('nt. 

:\fR J, .. TJCE CLARK delivered the opinion of the C'ourt. 
Petitioner brought thi, •lilt for treble dar ap:e,, and an injunction under U 4 and Ill of the Clayton Act, alleg-in,: that ~pendent moti, ,,. p1cturP produc r.; and di•-tributorR • had violated the antitrust laws' by eonRpiring to r~trict ''fir5t-run" • pictures to down to" n Baltimore theatres, thus confining its suburban theatre to sub~e-quent runs and unrea._conable "clearance,."• After hear-

• 3~ ~,.1 iJI, 7,17, 15 U R C H 15, ~6. 
• R"'Jl<>ndenLs on, l'anmount rdm Da:!tnbut,ng '• Jnr., HKO JU1ho P1r1urM1, Jne., Twenti4•1h C('ntury Fox liilm Corp,, l"n,.,n31 f"dm Extho,-. Inc. l m~I An Corp,\\" " r I J1Jttur( D1:-.tr1huhnl( Corf)., 'Warnrr Brol!!I, Ciri:utt ~hna,;ernrnt Corp., Columhi.• Pldu no,; Corp. 
• S. ruons I ,1nd 2 ol th<- ~bomun Ari, '.?6 •t. .,, , "' endtd, 15 U C §§ I, 2, anti f 2 or 1he c·1,,yto11 •\N, :t~ S1111 730, ,.. anttmlNI, I~ l'.;; c• § 13 P..uooner I= d peu a tion of 11. Clayton AN vioht1un. 
• Runs art IUtttStl\-e r1bibit.Jon$ of a {e2ture in a I n·n 1rt2, 6nt• nm bt 111K tht• hr:-.t i ,h1h1uon in that srea, S('('orui•nrn l:w-inc the next 1bsequrnt1 an,l ':.iO on . . " l' 1ttd SltJtt, \· f'a; ou11t J•ict11r, •• /n,., 3:H l'. Ill, lt-l--lU, n. h 11\M~ 
•"A C'leann<'e i!t the JX'rlod of tim('t ll"Uallv Htipul.tte<l III lic(11IJ.C tontrorlA, ,rhi<h m,m &Jl!I' t.-· • •1' r • • ol thr - .r f.,. ,. Yi n a parhrular Arca ur in ~pl'tified thealrt-8," c:mte,l Stat,·, , •. l',1ra-"'°""' /~dM"'• lnr 334 l' i': 131, H~, n 6 Ul'il-) 



THEATRE ENTERPRISES v. PARAMOUNT. 539 

537 Opinion of the Court. 

ing the evidence a jury returned a general verdict for 
respondents. The Court of Appeals for the Fourth Cir-
cuit affirmed the judgment based on the verdict. 201 F. 
2d 306. We granted certiorari. 345 U. S. 963. 

Petitioner now urges, as it did in the Court of Appeals, 
that the trial judge should have directed a verdict in its 
favor and submitted to the jury only the question of the 
amount of damages. Alternatively, petitioner claims 
that the trial judge erred by inadequately instructing the 
jury as to the scope and effect of the decrees in United 
States v. Paramount Pictures, Inc., the Government's 
prior equity suit against respondents.• W c think both 
contentions arc untenable. 

The opinion of the Court of Appeals contains a com-
plete summary of the evidence presented t-0 the jury. 
We need not recite that evidence again. It is sufficient 
to note that petitioner owns and operates the Crest 
Theatre, located in a neighborhood shopping district some 
six miles from the downtown shopping center in Balti-
more, 11aryland. The Crest, possessing the most modern 
improvements and appointments, opened on February 
26, 1949. Before and after the opening, petitioner, 
through its president, repeatedly sought to obtain first-
run features for the theatre. Petitioner approached each 
respondent separately, initially requesting exclusive 
first-runs, later asking for first-runs on a "day and date" 
basis.' But respondents uniformly rebuffed petitioner's 
efforts and adhered to an established policy of restricting 
first-runs in Baltimore to the eight downtown theatres. 
Admittedly there is no direct evidence of illegal agree-

• 66 F. Supp. 323 (1946), 70 F. Supp. 53 (1946), reversed and 
remanded in p.srt, 334 U. $. 131 (1948), 85 F. Supp. 881 (1949), 
affirmed, 339 U. S. 974 (1950). 

'A first-run "day and date" means that two th.-.. t.res exhibit a 
fir.st-run at the same time. Had p<'titiooer's request for a day-and-
date first-run been granted, the Crest and a downtown theatre would 
have exhjbit.ed the same features simultaneously. 



540 OCTOBER TERM, 1953. 

Opinion of the Court. 346ll.S. 

ment between the respondents and no conspiracy is 
charged as to the independent exhibitors in Baltimore, 
who account for 63% of first-run exhibitions. The 
various respondents advanced much the same reasons for 
denying petitioner's offers. Among other reasons, they 
asserted that day-and-date first-runs are normally granted 
only to noncompeting theatres. Since the Crest is in 
"substantial competition" with the downtown theatres, a 
day-and-date arrangement would be economically un-
feasible. And even if respondents wished to grant peti-
tioner such a license, no downtown exhibitor would waive 
his clearance rights over the Crest and agree to a simul-
taneous showing. As a result, if petitioner were to re-
ceive first-runs, the license would have to be an exclusive 
one. However, an exclusive license would be economi-
cally unsound because the Crest is a suburban theatre, 
located in a small shopping center, and served by limited 
public transportation facilities; and, with a drawing area 
of less than one-tenth that of a downtown theatre, it 
cannot compare with those easily accessible theatres in 
the power to draw patrons. Hence the downtown thea-
tres offer far greater opportunities for the widespread 
advertisement and exploitation of newly released fea-
tures. which is thought nPcel!SSry to maximiie the over-all 
return from subsequent runs as well as first-runs. The re-
spondents, in the light of these conditions, attacked the 
guaranteed offers of petitioner, one of which occurred 
during the trial, as not being made in good faith. Re-
spondents I..oew's and Warner refused petitioner an 
exclusive license because they owned the three downtown 
theatres receiving their first-run product. 

The crucial question is whether respondents' conduct 
toward petitioner stemmed from independent decision or 
from an agreement, tacit or express. To be sure, business 
behavior is admissible circumstantial evidence from which 
the fact finder may infer agreement. Interstate Circuit, 
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Inc. v. United States, 306 U.S. 208 (1939); United States 
v. Masonite Corp., 316 U.S. 265 (1942); United States v. 
Bausch& Lomb Optical Co., 321 U.S. 707 (1944); Ameri-
can Tobacco Co. v. United States, 328 U. S. 781 (1946); 
('nited States v. Paramou11t Pictures, Inc., 334 U. S. 
131 (1948). But this C-0urt has never held that proof 
of parallel business behavior conclusively establishes 
agreement or, phrased differently, that such behavior 
itself constitutes a Sherman Act offense. Circumstantial 
evidence of consciously parallel behavior may have made 
heavy inroads into the traditional judicial attitude to-
ward conspiracy; • but "conscious parallelism" has not 
yet read conspiracy out of the Sherman Act entirely. 
Realizing this, petitioner attempts to bolster its argu-
ment for a directed verdict by urging that the conscious 
unanimity of action by respondents should be "measured 
against the background and findings in the Paramount 
case." In other words, since the same respondents had 
conspir~'<I in the Paramount case to impose a uniform 
system of runs and clearances without adequate expla-
nation to sustain them as reasonable restrain ts of trade, 
use of the same device in the present case should be 
legally equated to conspiracy. But the Paramount de-
crees, even if admissible, were only prima facie evidence 
of a conspiracy covering the area and existing during the 
period there involved. Alone or in conjunction with the 
other proof of the petitioner, they would form no basis 
for a directed verdict. Here each of the respondents had 
denied the existence of any collaboration and in addition 
had introduced evidence of the local conditions surround-
ing the Crest operation which, they contended, precluded 
it from being a successful first-run house. They also 
attacked the good faith of the guaranteed offers of the 

• Rahl, Conspiracy and the Anti-Trust Laws, H Ill. L. Rev. 743 
(1950). 
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petitioner for first-run pictures and attributed uniform 
action to individual business judgment motivat~d by 
the desire for maximum revenue. This evidence, t-0-
gether with other testimony of an explanatory nature, 
raised fact issues requiring the trial judge to submit the 
issue of conspiracy to the jury. 

Petitioner next contends that the trial judge, when in-
structing the jury, failed to give sufficient weight to the 
Paramount decrees. The decrees were admitted in evi-
dence pursuant to § 5 of the Clayton Act,' which provides 
that a final judgment or decree rendered against a defend-
ant in an equity suit brought by the United States under 
the antitrust laws "shall be prima facie evidence against 
such defendant in any suit or proceeding brought by any 
other party against such defendant under said laws as to 
all matters respecting which said judgment or decree 
would be an estoppel as between the parties 
thereto .... " F.xercising his discretion to choose the 
precise manner of explaining a decree to the jury,'" the 
trial judge instructed that: 

" ... [T)hese same defendants had, at a time pre-
vious to the opening of the Crest Theatre, conspired 
together in restraint of trade in violation of these 
same Anti-Trust laws, in restricting to themselves 
first run and in establishing certain clearances in 
numerous places throughout the United Stat~s. 
Thus, these proven facts, I instruct you, become 
prima facie evidence in the present case, which the 
plaintiff may use in support of its claim that what 
the defendants have done since those decrees, in the 
present case in Baltimore, is within the prohibition 
of those earliPr decrees. However, this is only prima 

• 38 Stat. 731, 15 U.S. C. § 16; Note, 65 Harv. L. Rev. 1400 (1952). 
•• Emfoh Motors Corp. v. General Motors Corp., a~O U. S. 558 

(1951), 61 Yale L. J. 417 (1952). 
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farie e,;d1•nct, There we,; not hcfore the Court in 

the prior rase the presmt foctuul situation which is 

before y u n .- "1th re•Jl('('t to Baltimore th1•• 

atres. Thrrefore, it is etill necl'5:<ary in the present 

ca~. 111 <; ,!er for the plainttff to rr,·owr, for it to 

prove to your ..atisfll('tion. by the weight of tb<" credi• 

ble ev1de11re, that these defenrlants. or some of them, 

hne ronsp1l"N'I in an unreasonable manner to keep 

fir•t run t•xhibitions from the plnintitl, or haw con-

sp1red to rc.;trict plaintiff to clearances whirh are 

unreasonable." 

Thes11 inRtrurtions, petitioner argues, were "so auperficiol 

aml so lim1tefl as to <ll'pnve Jl('titioner of any of the bcnr-

fit~ conferrrrl upon it" by § 5. 
We cannot agree. Thr trial ju1hie instructed, in effect, 

t.l at •' 1'11M,,1ounl decrees alone could not support a 

recovery by petitioner; n<lditiounl evidence wa~ required 

to r, ,, tht' pre,umt'd Parn111ou11t ron•piracy to Balti-

more and to the claiml'tl damal!e p('rio,I. The reasons 

for thi~ arr rlear. The l'arnmowit d('rrl'l'S dirl not rest 

on f Ji ., or "ere the fi ,lin~, l>:UC1I on e\·1dcnt-e, of 

a p11rt1r11lor ron•piracy roncernin~ restriction• on runs 

aml It'" 1111r,-s in Baltimore theatre,; yet such a con· 

8Jlir11cy i• th!' nuh of plaintiff's claim. Thr Paramount 

cnsc 111volvetl a conspiracy found to rxist a~ of I 04/i, 

•hich w~ enjoinc<l no later than June ::?:., 194'-; " but 

"The 19113 dttrN, of loo th......,..judi• Distri<i Court fflJOIDNI the 

dl'frnd.mt.-1, tnttr aha, from ronspmng v.ith m-(W'ft to run· arul tit r-

..,_._ Tb«- J,cttt, ..... lila)td hy .\la. J1n-r<'II Jiu:,, 1""Dd11tt the 

npJH'al to I 111:-. ('ourt, TJ11• ~Ul)' expired, l,y it, own teml•• when 

thr Court m>dtttd 111 dori-, on .\hy 3, l!4, But th•• dtt1 ,on, 

rt ma11dtn,z lhl'" fJ~" 1o rhf• l>L.-;trl<'t Court fnr furthn c-on-i1dn.1hon, 

m n •NI thr low?r won·• finding, u to run, and ,I..,.rnnmi. 

:l.ll t. 8. l~I, 11-1-1 I~; 1'.i F. ~upp. S.,t, SS!,, /,!l7. H1•11te, lhe 

IDJ ~- of thr 1046 dttr<e ronttrnin« ru .. and d,aran«-" 

wrre li•ft intact Followi11« thi!I Court'"' tlttlilCHl, thf! or1ln on 

mand ti. m 1n th«- lr.,tnct t'ourt on June~,. 19-IS. 

- - -- - - - - - ----------' 
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the ronspirary allt•ged here involves a l'laimed da.m11ge period running from February 1049 to .'\larch 1950. I ndero, the l'f'levancy of Paramount to lhe inst1> 1t c ,e is slight, '\Vt need not paRs on re11pondcnta' contention that petitionn v.·aa entitle,! to no ~nefil at all from t~e earlitr decree,. We merely hold that petitioner was entitled to no gN'aler benefit than the trial judge gavr. it. 
Affirmed. 

:\IR. Jt'STJCE BLACK would revel'!\e, being of opinion th11t the trial judge's charge to the jury as to the burden of proof resting on prtitioner deprived it of a large part of the ~nefil8 intendnl to he afforded by ti pric. f c1e evidt•nce provi•ion of § 5 of the ("layton Act. 
:\IR. Jui>Trcz Dot:OL.A" ,.-ithdrew from the ca, after ita submi!l.•ion and took no part in this decision. 

-----------------------
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