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By a pror,eeding in the nature of coram nobis, respondent sought to 
have a Fe<leml Di~trict Court. set asi<le hi~ rOn\'icuon and sentence 
in that <'.ourt for a federal crime, though he had served the full 
term for which he ha<l been sentenced. He claimed that his con-
viction was invalid because of denial of his constitutional right to 
coun:-;el at his trial. He had ~ince be-en ronvi('t()(i in a state e-ourt 
of another crime, had been tientenced to a longfr term as n secon<l 
offender because of his prior fcdrml ronvlC'tion, and was still 
serving the '-tate sentence. lleld: Uuder the All-Wnto Section, 
28 l'. S. C. § 16.11 (n), the Frderal Distrirt Court hacl powrr to 
io::me a writ of error coram nobis; it had power to vacate its judg-
ment of conviction and sentence; and respondrnt is entitled to 
an opportunity to ~how that his fed<'rnl convi('tion was invalid. 
Pp. 503-513. 

1. Though respondent's papers disclose somr unl"ntninty as to 
his choice of a remedy, this Court treats them as adequately pre-
senting a motion in the nature of a writ of error r,oram nobis 
enabling the trial court to properly exercise its jurkdiction. P. 505. 

2. ls;uance by a Federal District Court of a writ of error coram 
nobi., is authorized by the All-Writs &-ction, 28 U.S. C. § 1651 (a); 
and power to i&iue the writ comprehends the power of the District 
Court to grant this motion in fhr nature of e<>ram ttobi.$. Pp. 
506-510. 

3. Such n motion is a step in thr rriminnl <'a..'<'; and Huie GO (b) 
of the Feder•I Rules of Civil ProceduN', expressly aboli<bing the 
writ of error coram ,wbis in civil cases, is inapplicable. P. 505, 
n. 4. 

4. Rule 35 of the Federal Hules of Criminal Procedure, allowing 
correction of 11an illt>gnl SC'ntrncr at any tim<'," is in.'\ppheablc. 
Pp.~. 

5. The provision of 28 U. S. C. § 225.S th•t a prisoner "in 
custody'' may at any time move the court which imposed the 
sentence to vacate it, if "in violation of the Constiwtion or laws 
of the l'nitcd Statc.s," does not supersede all other remedies in the 
nature of coram nobi,. Pp. 510-511. 
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court on a state charge, sentenced to a longer term as a 
second offender because of the prior federal conviction,' 
and is now incarcerated in a state prison. 

As courts of New York State will not review the judg-
ments of other jurisdictions on habeas corpus or coram 
nobis, People v. McCullough, 300 ~- Y. 107, 110, 89 N. E. 
2d 335, 336-3:l7, respondent filed an application for a writ 
of error coram nobis and gave notice of a motion for the 
writ in the l:nited States District Court where his first 
sentence was received. Both sought an order voiding the 
judgment of conviction. The ground was violation of his 
constitutional rights through failure, without his compe-
tent waiver, to furnish him counsel. Johnson v. Zerbst, 
304 U.S. 458. The District Court in an unreported deci-
sion treated the proceeding as a motion under 28 r. S. C. 
§ 2255 • and refused relief because it had no jurisdiction 
as the applicant was no longer in custody under its sen-
tence, citing United States v. Lavelle, 194 F. 2d 202, a 
controlling authority on that point. On appeal, the 
Court of Appeals reversed. Jt held that 28 U. S. C. 
§ 2255 did not supersede "all other remedies which could 
be invoked in the nature of the common law writ of error 
coram nobi.s." As it considered that the remedy sought 
was of that kind and the application justified a hearing 
because the error alleged was "of fundamental character," 
the Court of Appeals reversed and, without passing upon 

1 New York Penal Law,§ 1941. 
'28 U. s. C. § 2255: 
"A prisoner in custody under sentence of a court established by 

Act of Congress claiming the right to be released upon the ground 
that the sentence was imposed in violation of the Constitution or 
laws of the Unit.eel States, or that the court was without jurisdiction 
to impose such sentence, or that the sentence was in excess of the 
maximum authorized by law, or is otherwLse subject to collateral 
attack, may move the court which imposed the sentence to vacate, 
set a.side or corr~t t.he sentence." 



UNITED STATES v. MORGAN. 505 

502 Opinion of the Court. 

the sufficiency of the allegations, direct~d remand for 
further proceedings. United States v. il1organ, 202 F. 
2d 67. Deeming the decision to conflict with United 
States v. Kerschman, 201 F. 2d 682, we granted certiorari. 
345 u. s. 974. 

The foregoing summary of steps discloses respondent's 
uncertainty in respect to choice of remedy. The papers 
arc labeled as though they sought a common-law writ of 
error coram 11obis but the notice of the motion indicates 
that an order voiding the judgment is sought. In behalf 
of the unfortunates, federal courts should act in doing 
justice if the record makes plain a right to relief! We 
think a belated effort to set aside the conviction and 
sentence in the federal criminal case is shown. We there-
fore treat the record as adequately presenting a motion in 
the nature of a writ of error coram nobis enabling the trial 
court to properly exercise its jurisdiction. Adams v. 
McCann, 317 U. S. 269, 272.' So treating the motion, 

• Darr v. Burford, 339 U.S. 200, 203-204: 
''The writ of habeas corpus commands genera.! recognition as the 

essential remedy to safeguard a citizen against imprisonment. by 
State or Nation in violation of his constitutional rights. To make 
this protection effeetive for unlettered pril:ioners without friends or 
fonds, federal courts have long disregarded Jegalistic requirements 
in examining applications for the writ and judged the papers by 
the simple statutory test of whether facts are alleged that entitle the 
applicant to relief." 

'Such a. motion is a step in the criminal case and not, like habeas 
corpus where relief is sought in a separate case and record, the be· 
ginning of a separate civil proceeding. Kurtz v. Moffitt, I 15 U. S. 
487, 494. While at common law the writ of error coram nobis was 
i&.--ued out of chancery like other writs, Stephens, Principles of Plead-
ing (3d Amer. ed.), 142, the procedure by motion in the case is now 
the accepted American practice. Pickett'a Heirs v. Ltgerwood, 1 
Pet. 144, 147; ll'etm-0re v. Karrick, 205 U. S. 141, 151; United States 
v. Mayer, 235 U.S. 55, 67. As it is rucb a step, we do not think 
that Ruic 60 (b), Fed. Rule.s Civ. Proc., expressly abolishing the 
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:i4b t 
Ruic :J.S, Fed. Rules Crim. Proc., allowin, lht• correction of "an illegal ~nl~nct• at nny t11ne" is inapphcnblc. Sen-tences subJect to correction undl'r that rul, arl' lhu-,e that the jmlim1l'nl of Mn,·ictin" 1.hd not authorize. :-incc this ruoti m ·n the nature of the arwienl writ of coram 110/,i., 11 1101 specifically authorized by any stntult' enactt-d by Conp;r<'s.,j, th<' pO\\Cr to gr.int such relief, if it exists, must cum" fr..,m the all-writs ~lion of the Judicial Co<le.' This • ction originat,,d in the Judiciary Act of 1789' and itR sub~tuncc pcr~istc<I throu,:h the Re"ised Statutes, iltl, and the Judicial Code,§ 2u2, to iu pr~nt form uphol.Jini: thf' judicial j)O'l\<f to attain justic~ for •u • to .. through prO<'edural forms "agn-eable to the usages and prmc,plcs of luw." • If thrre is power j!'l'ante<l to 

wnt OI f'l'T'Or 1. In tlVtl t'a-~, AJ)llh;,,; T1111§ motion o( th<' 11&mr grrwral thn.r&rtrr a. on~ un,l,·r !.?~ l' S. <' § Z2.55 &T ltf',1&t."r 1 .:'\ott>. l"f. l ,uutl ."itat~, ,·. Ker,thmn.n. ~01 F. ::M f,,.."'-J, !;'>I And ilN> <Olltra to the aLo,·• note, Ptoplt ,. h~ffl1t(l1, ?J6 JU. Ap(l. 1111, 15 "· h ~.1 .,.,,_, 
1 t ntttd ,').lota , . Hrad/or,1, 194 • ._ 211 197, 201; t-t-1• ab,o Trnda \ l'rut,d Stat,,,~!, l' S. 665. 
• .:"i t' ~. (" § 16.~I f:I): .. Thf" :-;uJ1n•11 e Collrt a.od II courts r:-tah• lbhN1 b> \et of< on,:re,., m.,y 1~1• all v. rit.1 11ect• J.f) or n1,pru(1n:11,, in a11l of 1ht1r n:i,iPffllH" J n"dtf'IJon an«I a«rttthh- to thr- w~ and printapln of ls,r ,. 
H~,Wr's ou• 
1 'The l't'\ lWti 1tti10n ~1te-nds thP- 1onr to n , .l of Juri (littluo, lo aJI rourt.s ('lt.tabh hf'd by ·\rt of f"oni:i:r1· l'I, thu nt1kjng tx11hri\ th~ r:ghl to t·xerri,;e l'°""rs unphr.1 from or euc-h rouru" 
'1 Stat ~I 82: 
-That •II the brfol't'-mmtionru COUrtll of the l'DJttd "~'"'· ,lwl h.:ue po•"t"r to ~"' writ.I of ttirt facia, hal,taA rorput, a1ul all oth,·r "nts not tiperully pro\ 1dt·d fur t,) ._t,\tlllf", 11thk"h ffl..1)' be ntt.,,.,,.ry for the tul'Cft of thrir resptttl\ • 111.....tictlo0$ ond a;rtt-ablt to the prinriple, and u~1gr..s or J11,,· ... " • - t ·n,tcd :,.tot,i .!Ital, ANn.,. (:nllnl :-.tal<1, l!"...; l' ,- 100, :!Ill; rf (,',mnl ·"""'•, 8,atti. I' " 41\3, {'>;' 
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issue writs of coram nobi.a by the all-writs section, we hold 
it would comprehend the power for the District Court to 
take cognizance of this motion in the nature of a coram 
nobis. See note 4, supra. To move by motion instead 
of by writ is purely procedural. The question then is 
whether the all-writs section gives federal courts power 
to employ coram nobis. 

The writ of coram nobis was available at common law 
to correct errors of fact.• It was allowed without limita-
tion of time for facts that affect the "validity and regu-
larity" of the judgment;• and was used in both civil and 
criminal cases." While the occasions for its use were 
infrequent, no one doubts its availability at common 
11!,w." Coram nobis has had a continuous although lim-
ited usc also in our states." Although the scope of the 

•2 Tidd's Practic,e (4th Amer. ed.) 1136- 1137: 
"If a. judgment in the Kiag's Bench be erroneous in matter of fact 
only, and not in point of law, it may be reversed in the same court, 
by writ of error eora,n nobi.s, or qvae eoram Mbi.s resident; so called, 
from its being founded on the record and process, which are stated 
in the writ to remain in the court of the lord the king, before the 
king himself; as where the defendant, being under age, appeared by 
attorney, or the plaintiff or defendant wa.s a married woman at the 
time of commencing the suit, or died before verdict, or interlocutory 
judgment: for error in fact is not the error of the judges, and re,•erse 
ing it is not rcv<'rsing th<'ir own judgment. So, upon a judgment 
in t.he King's l3ench, if there be error in the proceM, or through the 
default of the clerks, it may be- rrversed in thC' ~amc court, by writ 
of error eoram ,1-0bis: .... " 

"Stephens, Principles of Pleading (3d Amer. ed.), 143; 2 Bishop, 
'.'!cw Criminal Procedure (2d ed.), 1181. 

11 See citations inn. 10, and United State&, •. Plumer, 27 Fed. Cas. 
561, 572, Mr. Justice Clifford; O'Comie/J, v. The Queen, II Cl. & Fin. 
(H. L. Rep.) lii5, 233, 252. 

"Archbold (7th ed., Chitty, 1840) 350,389; I Holdsworth, History 
of English Law (1927), 224. 

13 A r.ollc,tion of these cases appears in an article by Abrahan, L. 
Freedman, E.q., 3 Temple L. Q. 365, 372. See Bron,on v. &hulten, 
104 u. s. 410, 416. 
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remedy at common law is often described by references 
to the instances specified by Tidd's Practice, see note 9, 
supra, its use has been by no means so limited. The 
House of Lords in 1844 took cognizance of an objection 
through the writ based on a failure properly to swear 
witnesses. See the O'Connell case, note 11, supra. It 
has been used, in the United States, with and without 
statutory authority hut always with reference to it~ com-
mon-law scope-for example, to inquire as to the impris-
onment of a slave not subject to imprisonment, insanity 
of a defendant, a conviction on a guilty plea through the 
coercion of fear of mob violence, failure to advise of 
right to counsel." An interesting instance of the use of 
coram nobi8 by the Court of Errors of New York is found 
in Davis v. Packard, 8 Pet. 312. It was used by the Court 
of Errors, and approved by this Court, t-0 correct an error 
"of fad not apparent on the face of the record" in the 
trial court, to wit, the fact that Mr. Davis was consul-
general of the King of Saxony and therefore exempt from 
suit in the state court. 

This Court discussed the applicability of a motion in 
federal courts in the nature of coram nobis in United 
States v. Mayer, 235 U. S. 55, 67. There a convicted 
defendant alleged he discovered through no fault of his, 
only after the end of the term in which he was convicted, 
misconduct of an assistant United States attorney and 
concealed bias of a juror against him, the defendant. 

"Ex parte Toney, 11 :Vlo. 661; Adler v. State, 35 Ark. 517; 
Sanders v. State, 85 Ind. 318; Matter of Hogan v. Cwrt, 296 N. Y. 
1, 9, 68 N. E. 2d 849, 852--853. Sec also a discussion of the New 
York Cas<!S by Judge Stanley H. Fuld, The Writ of Error Coram 
Nobis, Jli New York L. J. 2212, 2230, 2248, issues of Junr 5, 6, 7, 
1947; Note, 34 Cornell L. Q. 596. Sp,nce v. Do1.,xl. 145 F. 2d 451; 
el. Hysler v. Flori4a, 315 U.S. 411; Taylor"· Alabama, 335 U.S. 
252; People v. Green, 355 Ill. 468, 189 N. E. 500. 
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This Court refused to direct consideration of the motion 
after the term expired because the remedy, if any, was 
by writ of error or motion for new trial. As it was not 
applicable in the circumstances of the Mayer case, this 
Court refused to say whether a motion coram nobis would 
ever lie in federal courts." This Court has approved 
correction of clerical errors aft~r the term. Wetmore v. 
Karrick, 205 U. S. 141, 154. However, we have not held 
that the writ of coram nnbis or a motion of that nature 
was available in the federal courts. 

In other federal courts than ours, there has been a dif-
ference of opinion as to the availability of the remedy. 
Chief ,Justice Marshall in Strode v. The Stafford Justices, 
1 Brock. 162, 23 Fed. Cas. 236, overruled an objection 
to a writ of error coram nobis to set aside a fourtcen-ycar-
old judgment because of the death of one party prior to 
its rendition. In explication, the Chief Justice pointed 
out that the Judiciary Act of 1789, 1 Stnt. 84, § 22, lim-
ited to five years the bringing of any writ of error and 
forbade it "for any error in fact." In allowing the coram 
nobis, he held that the section showed the writ of error 

is" . .. nod e,·en if it be a.&-;umed that in the case of crror:s in 
eerw.in matters of fact, the district courts may exercise in criminal 
cases-as an incident to their powers expressly granted-a correctional 
juri$<liction at subsequent terms analogous to that ('XCreised at com-
mon law on writs of nror coram nobis (Set Bishop, New Crim. Pro., 
2d ed.,§ 1369), as to which we express no opinion, that authority 
would not reach the present case. This jurisdiction was of limited 
scope; the power of the court thus to vacate it~ judgments for errors 
of facL existed, as already stated, in those cases where the errors were 
or the most fundamental charnetcr, that is, such as rendered the 
proceedin~ itself irregular and invalid." Id .. p. 69. See also Bron-'°" v. Schulte11, 104 U.S. 410, 416; Phillips v. Neyley, 117 U. $ . 665, 
6i3. 

In United State, v. Smith, 331 \7. S. 469, 475, note 4, we referred 
to the slight need for a remedy like coram nobis in view of the 
modern substitutes. 
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rcfrrrecl to \\a, a writ on npp1•al and therefore lite Nror in fact coul<I not be examinr I e rept ,y ,. nobu. The C'ourts of \ppcal, for th,, :C-:i,th allll :'\111th t'in•uits have h1•ld the motion avnilahle for cln11ns of 111san1ty.•• The Third an I Fourth Circuiui hue ma,le &milar ruling,; in c11•e• ,imilar to this." The Firth C'irruit remarnlcd for mq111ry 111to a mo,·ant's alle~atwn upon a similar mo-tion that "itnes.se~ agai11,t him l11111 h•·•·n 1·oerced by of-fic1•r. tu co111m11 perJur) 111 tt"'tifyrnp; 1111:ai118l h11n. • In r ) I r ca fed, ral rourts have t11ken eog11izanre of motions in the nl\turc of comm 11obi., but tlenil'II them t .u th circums1a11ces did uot make coram nol,i, a,ail-ahle." Thrre arc fow ca.•1·s where the 1)4)\\Cr to ron•itler a motmn for comm 1wb1• rel,«-f has bt,en d!'nied." The contention is mad1• that § z.i:;5 of Title~. l'. S. C., providing that a pri!!Dner "in custody" may at any time move the court 1'hich imposed the imt!'nce to vacate it, if "111 violation of the Constitution or laws of the l'nite<l 8t11tes,'' should he construed to cover the rntire field of reme<l11•s in thr nature of comm 11obia in fe<!Prnl court,. \\ e ~ee no compelling reason to rearh that conclusion. 
••Alla,\- l nitt I $tatn. 111:.? F. :.?.J lQJ Rolm11m1 ,, Juhn,ton I JS J," 2d ,.-,,, llWJI, ,ant~I t\.ntl mn n1l('tl lor furtlw-r procttd nv, 310 I' s &19 

1 Rubrrti , { 11 ltd ,,ta~,. J!>,:-,, f ~1I I~ ( n trd .-;.:atn, Slr It', 111 F :!J •·w 8tt al,o 1 'mtrd Stot!'I , 1/un)IJr HI F ~lll'P· 7-lh. 
11 Ga.1'f"U011 ,. l rt.ittd Stat,, 154 .. :!d lflfi d. J>irrrt \ l 111llrrf Mutta, 157 i,; ~•l ~. 
11 TinJ..08 \ l:"'-tcd .~tatt• l'.l9 f' Zu 21; llnrb,·r ,, ('11itr,J Stall'•, I 12 F. 2,1 "15; .,, ... u ng , . I mtrd Stat,. 15:, F . I 01, C Rllrd Stata \' Jloort 100 }" :.?d 10:.!; ('ro1re \' (',1ilrrl • ..:.tate1, lh'l F :.?d lll1'.:!; 11,u , { rut,d .,tatn, lit F. !?d 6-43; l n1trd .,tatn , Rock-Off"• 111 J,' 2d -1.!3; f'or,.au:orth \' U11ltrtl .~tt,t,,. flt l' App I>. C'. J.I, I F .,1000 Cf ,'ilrang, lmtrd .,tatr,, f>3 F .,:I 620. so{. ruled ~ale• ,._ Krr,chmau, 201 l' 2d ti''..!: GJ.mort , l mt,d Staltl, 1!?9 F. '.?.I 100. 
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In United States v. Hayman, 342 U.S. 205, 219, we stated 
the purpose of § 2255 was "to meet practical difficulties" 
in the administration of federal habeas corpus jurisdiction. 
We added: "Now here in the history of Section 2255 do we 
find any purpose to impinge upon prisoners' rights of col-
lateral attack upon their convictions." We know of 
nothing in the legislative history that indicates a different 
conclusion. We do not think that the enactment of 
§ 2255 is a bar to this motion, and we hold that the Dis-
trict Court has power to grant such a motion. 

Continuation of litigation after final judgment and 
exhaustion or waiver of any statutory right of review 
should be allowed through this extraordinary remedy 
only under circumstances compelling such action to 
achieve justice. There are suggestions in the Govern-
ment's brief that the fact,5 that justify coram nobis proce-
dure must have been unknown to the judge. Since 
respondent's youth and lack of counsel were so known, 
it is argued, the remedy of coram nobis is unavailable. 
One finds similar statements as to the knowledge of the 
judge occasionally in the literature and cases of coram 
nobis." Such an attitude may reflect the rule that delib-
erate failure to use a known remedy at the time of trial 
may be a bar to subsequent reliance on the defaulted 
right." The trial record apparently shows Morgan was 
without counsel. United States v. Morgan, 202 F. 2d 
67, 69. He alleges he was nineteen, without knowledge 
of law and not advised as to his rights. The record is 
barren of the reasons that brought about a trial without 

" 56 Yale L. J. 197, 233; 34 Cornell L. Q. 598; Robi11.s,;,1 v. 
Jo/11u,tcm, 118 ~-. 2d 998, JOO!, vacated and remanded for fur ther 
proceedings, 316 U.S. 649. 

"Brown v. Allen, 344 U. S. 443,486; see Gaye, v. New York, 332 
U. S. 145, 149, note 3; note, 58 A. L. R. 1286. 
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legal representation for the accused." As the plea was 
"guilty" no details of the hearing appear. Cf. De M eerleer 
v. Michigan, 329 U. S. 663. In this state of the record we 
cannot know the facts and thus we must rely on respond-
ent's allegations. 

In the Mayer case this Court said that coram no/Ji$ 
included errors "of t.he most fundamental character."" 
Under the rule of Johruion v. Zerbst, 304 U. S. 458, 468, 
decided prior to respondent's conviction, a federal trial 
without competent and intelligent waiver of counsel bars 
a conviction of the accused." Where it cannot be de-
duced from the record whether counsel was properly 
waived, we think, no other remedy being then available 
and sound reasons existing for failure to seek appropriate 
earlier relief, this motion in the nature of the extraordi-
nary writ of coram nobis must be heard by the federal 
trial court."' Otherwise a wrong may stand uncorrected 
which the available remedy would right. Of course, the 
absence of a showing of waiver from the record does not 
of itself invalidate the judgment. It is presumed the 
proceedings were correct and the burden rests on the 
accused to show otherwise. Johnson v. Zerb/ft, supra, 
at 468; Adams v. 1HcCa1m, supra, at 281; cf. Darr v. 
Burford, 339 U. S. 200, 218. 

Although the term has been served, the results of the 
conviction may persist. Subsequent convictions may 

23 Until John,on v. Zerb,t, 304 U. S. 458, there was no uniform 
practice in the federal courts to have the orders show the judges' 
conclu~ion that there had been a competent wal\•er of counsel. Cf. 
United Swtes ,,_ Steese, 144 F. 2d 439, 443. 

"See not<, 15, supra. Barber v. United Swte.,, 142 F. 2d 805,807; 
Bron,on v. &hulten, 104 U.S. 410,416; Powell, Appellate Proceedings 
(1872), 108; Black, .Judgments (2d ed.), 4t,O. 

"See also Walker v. JohnBt<m, 312 U. S. 275; Gla,ser v. United 
Statu, 315 U.S. 60; Fed. Rule Crim. Pree. 44. 

26 Cf. Brow11 v. Allen, supra, at 485-486. 
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carry he ,·ier penalties, ch·il n11:ht6 may be affected." 

.\s thl' power to remedy an invalid ..-11tt>nce exists, \IP 

think, reopondrnt 1a entitled to nn opportunity to attempt 

to show that this ronviction 11·11• ill\·alid . 
Affirmed. 

:\IR. Jl."sncr :\hsros, with -,;horn THE CHIEF Ji; TIO 

:\IR. Jt'STIC'E JACKt;ON and Mn. JuSTICF. ('LAIIK join, 

di'-sentinJI:. 
I am uuable to agree "ith the 1leei~ion of the Court 

rP.SurrC<'ting th~ anrient writ of errur coram t1obi$ from 

thP limbo to which it presumably ha,) betn relt'gatE'<I by 

Rule 110 (b) F. R. C'iv. P. and 28 U.S. C. 22:,s. L•~um-

ing that the writ hll!' p,·er been available in the federal 

court~ to revie" criminal proceeding,. .\ brief reference 

to the record "ill emphasiu- my reasons for doubting the 

wisdom of this action. 
On De~m~r 18, 1030, respondent, upon a plea of 

guilty. wa. "elltl'n=I in a :Federal Di&trirt Court to four 

years' imprisonment on each of eiitht counts charginJI: 

di,·ers ,,olation• of 18 l". S. C. 317 (110w 18 l S. C. 

§§ 170:.!. 1708) and 18 l'. S. C I 347 (now 18 l ' S. C. 

§ 500). The sl'ntences ran concurrently and were fully 

! •• , .,.-1 by respondent. durin~ which time he never (]Ul"I• 

tioned their vnlidity. In 1050, re&ponrlent wa• con-

victed of a state crime, appnrently attempted burglary 

n the third deuee by a Xe" York court and sentPno d 

under that State's Multiple OffonderH Lnw.1 Th«• 19:m 
federal COtl\·ict ,n -..as relied upon to brmg r<-spondent 

within the multiple offl'ndcrs statutP maki11~ po-,sibJc 

an increased 11entencr for the state olfonsr. RPspondent 

is now imprisoned by :\e ) rk pur uant to that 

~cntcnce. 

"Fuuvk , l nit,d Stalt1, 3'~ ti S 211 ; '\; otc, 69 Y&I~ L J ,5-0 

1 :-;..,. Yori. P,nal I.aw,§ 1911. 

~-----------------------
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~hvro,, J, ~nt1111 3161" :' 

,\pproximatt'ly fourteen months after the Xe" York conviction, more thnn t"elve yc11rs nfter beiog srntenePd on the federal ronviction, allll more than t•ight years after the federal sentmcc was completed, =1 , l,·"t aled thi, ".\ppliration for a Writ of Error Coram :\obis" in the Federal Diotrirt Court in which he had been convicted. Ht• re.inestro that the fe1lernl ju<hi:mmt of comiction ''be set aside, \'81':ltro, and be rl!'clared null and voi,l" •incc at the time of the ron\'iction, he nrithrr ha,! thn a,~ist• anre of counsel nor wn• infor1n~-d of hi• co11,titutional rai:ht to 001111!1('1, and at the time wu ouly nuaetrrn yrar~ of agt• and without knowll"<lir;c of the lnw. Re,pontlcnt dul not alleRe his innocence of the fodcrnl charitc• or set forth any facts from "hich imaocenre coultl be inferrecl . . ~nd rc.,,pondenl has attempted no explanation of hi~ pro-lon,te,I ,1t-1.1y in ,seeking to remc,Jy the a•serted ,i I c, of hi• ronstitution!II right• nor intimatrrl that hi' i~ now sufferin1t some flodcral d1sabihty ns a re,ult of the conviction. 
The Court now hold5 thl\t thP vulirlity of a ronvirtion by a floderal court for a fc<lrral offcnsr may be inq1mc-d mto, loni a£ter the punishment imposed for such ofl'en~ has b«·n sati,fil'<l. by a "motion in th~ natnrP of a writ of error roram 1wbia" whc11cvcr the fc-dcral oom,rt1on •~ t,iken into act0unl by a state court in imposing • ,t00•• for a st.1tc crunc. The ha.•i• for this highly unusual pro-cedure is ~aid to be the nil-writs section of the J d11 ,al Code, 2'I l'. S. C'. ! rn51 (a), "hir.h pro,·idc~ that: 

"The !'-upremr. Court and all court• c~tabli hed hy Act of Conp;ress may issut• all wr1tb 11ccess11ry or appropriatt> in nid of thrir ,,..,,utitl' ,iurudiction.s a11d agrceaMe to th" U$t1(les mid pri11riplt1 of law."• 
• t:m1>h.,-i, a,ldeJ 

--------------------
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I agree with the majority for the reasons given that pro-
cedures other than under the all-writs section are not open 
to respondent under the circumstances of this case. But 
I am also convinced that the all-writs section does not 
countenance the relief sought. Two essential prerequi-
sites to the issuance of a writ pursuant to that statute are 
lacking: (1) the writ here authoriied is not in aid of the 
jurisdiction of the District Court, and (2) the writ is not 
"agreeable to the usages and principles" of present-day 
law. 

That the writ does not issue in aid of the jurisdiction 
of the District Court appears obvious. Rcspondcn t has 
received a final judgment of conviction, has satisfied the 
sentence imposed thereunder, and is no longer subject to 
punishment or control by the court because of the con-
viction. Therefore, I believe that the jurisdiction of the 
District Court has been exhausted, the judgment is functm 
officio, and we should hold that it is no longer subject to 
collateral attack, just as the courts generally have held 
that an appeal will not lie from a judgment of conviction 
when the judgment has been satisfied. Gillen v. United 
States, 199 F. 2d 454; Bergdoll v. United States, 279 F. 
404.• Insofar as is shown here, all federal consequences 
of the proceedings have ended and hence the jurisdiction 
of the District Court should be held to have ended also. 
Cf. Ex parte L<inge, 18 Wall. 163; United Stales v. 
Plumer, 27 Fed. Cas. 561, 573-574. Sec Tinkofj v. United 
States, 129 F. 2d 21, 23. Writs may be issued under the 
all-writs section in aid of a jurisdiction that already 
exists, not to regain a jurisdiction that has been exhausted. 
Cf. Adams v. United States ex rel. McCann, 317 U.S. 269; 
Whitney v. Dick, 202 U. S. 132; M'Clung v. Silliman, 6 
Wheat. 598. If anything, the purpose of this writ would 

• Jx,cisions of state courts on the point are collected in 24 C. J. S., 
Criminal Law, § 1668; 17 C .. J., Criminal Law, §§ 3326, 3327. 
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appear to be to aid the jurisdiction of the New York courts 
because of their professed inability to inquire into the 
validity of a federal conviction serving as a basis for an 
increased sentence under the multiple offenders law.• 

As to the second prerequisite-that the writ be agree-
able to the usages and principles of law-I am of the view 
that resort to the common-law writ of coram nobis has 
been precluded, if it was ever available in the federal 
courts to reach matters such as are involved here. See 
United States v. Smith, 331 U.S. 469,475, note 4; United 
States v. j\,f ayer, 235 U. S. 55; United States v. Port Wash-
ington Brewing Co., 277 F. 306. The writ issued at com-
mon Jaw to correct errors of fact unknown to the court at 
the time of the judgment, without fault of the defendant, 
which, if known, would probably have prevented the 
judgment.• The probability of a different result if the 
facts had been known is a prime requisite to the success 
of the writ. The sentencing court here must have known 
that respondent did not have an attorney and was not 
advised of his right to counsel, if such arc the facts. 
What then was it that the court didn't know which 
if it had known would probably have produced a 
different result? The respondent doesn't say, nor does 

•Wedo not know, moreover, that New York will modify its second 
offender sentence, imposed at a time- when the federal eonvirtion 
had not been questioned, even if the federal conviction is later 
vacated. 

'United States v. Mayer, 235 U.S. 55, 67-69; RobiMOn v. Jo/1nsto,,, 
ll8 }', 2d 998, 1001, vacated, 316 U. S. 649, rev'd on other grounds, 
130 F. 2d 202; Freedman, The Writ or Error Coram Nobis, a Temp. 
L. Q. 365. The scope or the writ has been expanded by some States 
to provide a vrhil"le for collateral redress of denials of constitutional 
rights, usually because the traditional procedures for affording such 
relief are for some reason inadequate. Hysler v. Florida, 315 U. S. 
411, 415; Fuld, Tho Writ of Error Coram Nobis, 117 N. Y. L. J. 
2212, 2'230, 2248; Note, 26 Ind. L. J. 529; Note, 39 Ky. L. J. 440. 
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he suggest how a lawyer might have helped him unless he 
picked the lock on the jailhouse door.• 

Proceedings to obtain the writ are generally considered 
to be civil in nature,' just as habeas corpus is a civil pro-
ceeding although most often used to obtain relief from 
criminal judgments.• Rule 60 (b) of the Civil Rules ex-
pressly abolishes writs of error coram nobis and prescribes 
that civil proceedjngs for attacking a final judgment shall 
be by motion as provided in the Rules or by an inde-
pendent action. Six grounds for such relief are set forth 
in Rule 60 (b),' which also requires that a motion there-
under shall be made within a year after the judgment if 
based on mistake, newly-discovered evidence, or fraud, 
and "within a reasonable time" if bottomed on other 
grounds. 

• See United State, v. Moore, 166 F. 2d 10'2. 
'People v. K,mndz, 296 Ill. App. J 19, 15 N. E. 2d 883; State v. 

l'<>un{lblood, 2'.ll Ind. 408, 48 K. E . 2d 55; Stote v. Spencer, 219 Ind. 
148, 41 N. E. 2d 601; State v. Ray, 111 Kan. 350, W7 P. 192; Elliott 
, •. Commo11wealth, 29'2 Ky. 614,167 S. W. 2d 703; cf. United States v. 
Ker~hman, 201 F. 2d 682. See also cases collected in 24 C. J. S., 
Criminal Law,§ 1600 (a). 

• E:e parte Tom Tong, 108 U. S. 556. 
'"MunAKEs; INADVEfrl'E~cE; Exct:SABLE NEGLECT; NEWLY D,s-

covmF.o E,•mcNc&; FRAUD, Ere. On motion and upon b1.1ch terms as 
are just, the court may relieve a party or his legal representative from 
a final judgment, order, or proceeding for the following reasons: (1) 
mistake, inadvertence, su rprise, or excu. .. ,;able nrglcet; (2) newly dis-
covered e,·idenc,e which by due diligence could not have been dis-
covered in time to move for a new trial under Rule 59 (b) ; (3) fraud 
(whet,ber heretofore denominated intrinsic or extrinsic), misrepre• 
sentation, or other mi..s<'onduet of an a<h•er.sc pnny; (4) the judgment 
is void; (5) the judgment has been $3tisfied, released, or discharged, 
or• prior judgment upon which it is based has been reversed or other-
wise vacated, or it is no longer equitable that the judgment should 
have prospective application; or (6) ,ny other reason justifying 
relief from the operation of the judgment .... " 
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Leaving open the question of whether respondent has 

advanced sufficient reasons for relief pursuant to Rule 
60 (b) if the proceedings had been timely commenced, he 
has not established that these proceedings were instituted 
within a reasonable time after entry of the judgment of 
conviction, even if the one-year period of limitation is not 
applicable. Respondent has not sought to explain his 
long delay in seeking to set aside the federal judgment, and 
twelve years' delay would appear to be unreasonable on 
its face, absent unusual circumstances which are not 
shown to be present here. United States v. Moore, 166 
F. 2d 102, 105; Farnsworth v. United States, 91 U. S. 
App. D. C'. 121, 198 F. 2d 600; l 1nited States v. Bia, 84 
F. Supp. 290, aff'd, 177 F. 2d 843. 

Apparently, having once abolished the common-law 
writ of coram nobis, the Court now undertakes to reestab-
lish it under the name of "a motion in the nature of 
coram nobis" in order to escape the limitations laid down 
in Rule GO (b ). Rule 60 (b) is said to be inapplicable 
because coram ,iobis may be sought by a motion in the 
criminal case rather than in a separate, independent 
proceeding. There is no indication that this "applica-
tion" was intended as a motion in the case rather than 
an independent proceeding to set aside the prior judg-
ment, and several courts have stated that coram nobis 
proceedings retain their civil character under the modern 
practice." 

But assuming the Civil Rules to be inapposite, I 
believe that Congress superseded the common-law writ 
of coram no bis in enacting 28 1J. S. C. § 2255. 11 As 

10 See cases cited in note 7, $Upra. 
11 "A prisoner in custody under sentence of a court established by 

Act of Congre;s claiming the right to be releas.,d upon the ground 
that the sentence was imposed in violation of the Constitution or Jaws 
of the United Ststes, or that the court was without jurisdiction to 
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the Reviser's Note makes clear, that section "restates, 
clarifies and simplifies the procedure in the nature of the 
ancient writ of error coram nobis."" H. R. Rep. No. 
308, 80th Cong., 1st Sess. A- 180. See United States v. 
Hayman, 342 U. S. 205, 214-219. In enacting this com-
prehensive procedure for collateral attacks on federal 
criminal judgments, Congress has supplied the remedy 
to which resort must be had. Since Congress did not see 
fit in § 2255 to extend the remedy there provided to per-
sons not in federal custody under the judgment attacked, 
I do not feel free to do so. 

It may be said that the federal conviction is still being 
used against respondent and, therefore, some relief ought 
to be available. Of course the record of a conviction 
for a serious crime is often a lifelong handicap. There 
are a dozen ways in which even a person who has reformed, 
never offended again, and constantly endeavored to lead 
an upright life may be prejudiced thereby. The stain on 
his reputation may at any time threaten his social stand-
ing or affect his job opportunities, for example. Is coram 
nobis also to be available in such cases? The relief being 
devised here is either wide open to every ex-convict a.~ long 
as he lives or else it is limited to those who have returned 
to crime and want the record expunged to lessen a subse-
quent sentence. Either alternative seems unwarranted 
to me. 

The important principle that means for redressing dep-
rivations of constitutional rights should be available 
often clashes with the also important principle that at 
some point a judgment should become final- that Jit.iga-

impose such sentence, or that the srntrncf' was in cxcei;;s of the maxi• 
mum authorized by law, or is otherwi:;e subject to collateral attack, 
may move the court which imposed the sentence to vacate, set asi<le 
or correct the sentence." 

" Emphasis added. 
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tion must eventually come to an end. These conflicting 
principles have traditionally been accommodated in 
federal criminal cases by permitting collateral attack on 
a judgment only during the time that punishment under 
the judgment is being imposed, and Congress has so lim-
ited the use of proceedings by motion under 28 U. S. C. 
§ 2255. If that is to be changed, Congress should do it. 
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