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\\ ILKO t·. ~\\',.\). >:T Al,., DOING 111·s1m.,s All HAYDEX, 

STO:'.\F & C'O .. 1:T AL. 

Cl RTlllRARI TO TIIE l'SITE:I> I\TATl:S COi.RT OF APP£ALII 

FOIi TIii: ,..r,cuso CIRCl'.I r. 

In an a,1.,n brou&ht L) a -'omrr a:a n•t a ~nt..,, broku.age 

finn to r,'COn:r cl.tr11nge,i1 under th.- twtl l1.1b1litu-a pro\·U110M or 

§ 12 (2l of tht' ~11nt1N A<t of 1933, for allncP<I llli•n,p,-,ita• 

uon jn 1he &le of K'f1mtres, latld that an :.gm ment for arb1trat1on 

of .wy t·11ntro\·1•f'!<,• on•m« 1n rh<• futur, IJf:•IWN>n ll.e portiieg WM 

u v r II, nota,tlistond1lll! the proH!IODS of th• l:mted 

Stat<'~ Arlutr;,tmn Ac·t P,, .J'Js l;J.1;, 
"ttllH"flt lo arbil rJ.te faiu~ con1rv, t1111e-'": was , 01d 

unclrr § 14 or 1hr Ht•f'urH1P,1 AC't n.~ n "t-!hp11l.u1011" bin•hn2: thf' 

to .. ,.~,-f' romp1.untt•• 1r1th a "pro\'LCJOn"" of the Act 

Pp l,>--1,l,;. 
(b) Tht' ricbt of an &an<'\'"' 1•r,,o11 un.Jtr iz.? (a) to orlttl 

tltf" Jud1t"1.il £onim 1, a pnwn,,on" of 1h~ ~unhee Act dmt Mn-

not b,, ".11.-,J 11nurr § It th•·l't'OI Pp. Hl-1:1..~ 

(c) At the prottttl\l'! pn>H90n~ or 1hn ~lntlt-3 Ari rt'C'JUlrt 

thr C'~Prrl""'-' or jmJici.d dirN"tion to £aarly a.&iure tb••1r tff«ti,·rnffiS, 

C ,.,. 1 "" b...-~ 1n1~ § If to •pply io 1'31\'tr of 1ud1<1>l 

trl'tl ,ind tl'VH'W. P. 4:Ji. 
311 t 2d rn-.nod. 

Petitioner ,uoo re, r,onde, ts to r"t'Ovl'r damagl'!! undl'r 

tht• :--erurittcs Act of 103:3. Rl'~pondents' motion to stay 

the "tion JIUl"luant t § 3 of tht l"n tro State-,. Arbitra-

tion Art, wn.s <lrn,r<I by thl' Distrirt Court. 107 F. 81111p. 

'"· Tht ('. ,,,rt o .\p1 a r- ·l"'t 201 F 2<1 439 

This Court grantrd certiorari. 3·15 tr S. 969. Rcueraed, 

p. 43-.. 

Rirh •d H II r arg ed h cauSI' for petitioner. With 

him on the brief was llrnry E. Milla. 

By ~I ·cu1l le&\'C of Court, Trilliom H. Timber, argued 

the cau~ for the Securities and Exchange Commi••ion, 
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as amicus curiae, urging reversal. With him on the brief 
were Acting Solicitor General Stem, Roger S. Foster and 
Alexander Cohen. 

Horace G. Hitchcock argued the cause for respondents. 
With him on the brief were Ralph D. Ray and Francis 
E. Koch. 

MR. JUSTICE REED delivered the opinion of the Court. 
This action by petitioner,* a customer, against re-

spondents, partners in a securities brokerage firm, was 
brought in the United States District Court for the 
Southern District of New York, to recover damages under 
§ 12 (2) of the Securities Act of 1933.' The complaint 
alleged that on or about January 17, 1951, through the 
instrumentalities of interstate commerce, petitioner was 
induced by Hayden, Stone and Company to purchase 

*The Securities and Exchange Commi~ion participated as amicus 
curiae throughout this ea.S<J and has shared pNitioncr's burden in 
presenting the c:IBe to the Court. 

• 48 Stat. 74, 15 U. S. C. § 77a et seq. § 12 (2), 48 Stat. 84, 15 
li. S. C. § 771 (2), pro,•ide,;; "Any person wh<>- , , .. 

11 (2) sells n security (whether or not excmptOO by the provisions 
of section 77e of this title, other than paragraph (2) of subsection (a) 
of said section 77c), by the use of any means or instruments 
of transportation or communication in interstate commerce or of the 
mails, by me:ins of a prospc.-etus or oral communication, whieh includes 
an untrue statement of a. material fact or omits to state a material 
fact nece. .. ary in order to make the statements, in the light of the 
cireumstanees under which they were m:ide, not m.L$leading (the 
purchaser not knowing of sueh untruth or omission), and who shall 
not sust,iin the burden of proof that he did not know, and in the 
exercise of reasonable care could not have known, or $UCb untruth or 
omission, shnll be liable to the per.son purchasing such security from 
him1 who may sue either at law or in equity in any court of com-
prtcnt jurisdiction, to reeover the consi<leration paid foi- such security 
with interest thereon, less the amount of any income received thereon, 
upon the tender of such security, or for damages if he no longer owns 
the security." 
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1,600 shares of the common stock of Air Associates, In-
corporated, by false representations that pursuant to a 
merger contract with the Borg Warner Corporation, Air 
Associates' stock would be valued at $6.00 per share over 
the then current market price, and that financial interests 
were buying up the stock for the speculative profit. It 
was alleged that he was not told that Haven B. Page 
(also named as a defendant but not involved in this 
review'), a director of, and counsel for, Air Associates 
was then selling his own Air Associates' stock, including 
some or all that petitioner purchased. Two weeks after 
the purchase, petitioner disposed of the stock at a loss. 
Claiming that the loss was due to the firm's misrepre-
sentations and omission of information concerning Mr. 
Page, he sought damages. 

Without answering the complaint, the respondent 
moved to stay the trial of the action pursuant to § 3 of 
the United States Arbitration Act• until an arbitration in 
accordance with t.he terms of identical margin agreements 
was had. An affidavit accompanied the motion stating 
that the parties' relationship was controlled by the terms 
of the agreements and that while the firm was willing 
to arbitrate petitioner had failed to seek or proceed with 
any arbitration of the controversy. 

Finding that the margin agrecmcn ts provide that 
arbitration should be the met.hod of settling all future 

2 See Wilko v. Swan, 201 F. 2d 439, 445. 
'9 U.S. C. (Supp. V, I9o2) § I t! s,q. § 3 provides: 
"H any ~uit or proceeding be brought in any of the courts of the 

United States upon any issue rcfC>rablc to arbitration under an agree-
ment in writing for such arbitration, the court in which such suit 
is pending, upon being satisfied that the issue involved in :ruch s:.uit 
or proceeding is referable to arbitration under such an agreement, 
shall on application of one of the parties stay the trial of the action 
until such arbitration has been had in accordance with the terms of 
t.he agreement, providing the applicant for the stay is not in default 
in proce(.)(hng with b1.1ch arbitration." 
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contro\'ersies th•• District Court h,·hl that th~ agreernPnt to arbitrate deprin~I pl·titio11cr of the ntlvantag,·ous court remedy afforded by the :-ccurille,; \ct, and de-llil,I the stt1y.• .\ d1\'id,,I Court of ,\ppeuls roncluded that thr. .\rt d1,I not proh1b1t the agr~rnent to refer future controver ies to arbitration, and re\'er<:('11 • The que,tion is whl'lhrr au a11:n·cnwut lo arhitratl' a future rontro,·el"II)' 1s a "condition, ,t1pula11on or pro-vi•ion b111di11g auy 1J<'No1111cq11iri11g any security to waivr romplioure with any pron,ion'' of the ::,,,cunttes .\ct which § 14 • d~lare• "'"oid." We granted c,•rtiorari :145 l'. :-l. 9119. to rl'\'ie" thi, important 11nd 110,·cl federal question affcctmg both the :,ccuriue- .\ct an I tlw l"111tNI :-tale• .\rlntrntion .-\ct. Cf. Fro,t & Co.,. ('o..ur D'.\/r11e .l/i11ea Corp., :H:2 l'. :--. :lh, 40 . 
. \s the mari:in ai:reement in the light of the complaint evide11red II trnni<!lctiou in interstate commcrcr. no issue arise, 11, tu the npplicab1hty of the pro\'Nons of the l'nite<I :-tatf'• .\rbitration Art to this •uit, ha,rd upon the ~ceuritie~ .\rt. 9 l'. :--. C'. 1:--upp. \", l!l,';2) § 2. Cf. Tejo,., Dn,lopmn,t Co., . .\fcGough Hro, If"., :?d 2i6, 278, "ith Agoatini /Jros. Hldg. Corp.,·. l'11iled Statc·s, 142 F. 2d "-;>-1, :--ee :=-tur~c- an,1 .:ll11q1hy. :-,.,rr ( mfu•ing :\!alters Helatin1t to \rbitratiu11, 17 Law & C'ontrmp. l'rob.580. 

In re-ponse to a Presidenti.,I m<>"ll~ urgin~ 11 c be arl<led to thf' all(•ient rull' of rnt"flll n11plor the furthl•r doctrme of "IN the !<('!ltr al!!O lwwarP,"' Coni;r•"'· pa,. 
• lt',lko \ ."'i1m11, l07 r ;"\IJ)JI. i5. • ll'i/ko, S1CO• '.!Ill F ~.J '39 
• ts ~,at M, ll> r.:,; C I 77n § 14 prond .. ·An) rondition, supul.:,11011, or pro,IB>Ol'I bind ng any p,non a<• quinna sny Ft'Cun1y lo w.11\P romph:snc-r. \\Ith :my proH•J()n of th1:-'i 11>1b<h11f)ltr or ol rht rules and ~L.1100., of t~ Comm1911()o wuU be \'Old." 
r H R ll•p. Xo. ,,;, 73'1 Cone, M ~- 2 

,._ _______ _ 
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the '-l'Cuntie;; .\~t or 193:1. I>c!!igned to protect im·e•-

ton1,' the \rt requin·s issuers, u11dcrwriten1, and deniers 

to make full and fair disc-lo,ure of the character of M'-

cunt 1es ~" 1, I in m ter•tnte nnd foreign conunerrr. and to 

preH•nt frnud 111 thmr 53lc.• To efftttu111e this pohcy, 

12 (2) creawd a special rill:ht to rt•cov1•r fo1· mim•p-

resc11tation which differs substantially from the oom-

mon-lo.w action in that the s1•1lcr 1, m1ule to nssume 

the burden of pro\lnl? lnck of SQl'nter •• The Act's 

special ri1d1t i~ cnforccnblt• in 1111y <·ourt or compet1•nt 

jurisdiction-fedrral or state-and remo,·a! from a state 

rourt is prohib11l·d. If suit be brought inn reder11l court, 

the purchASE"r has a "Ide choice of ,·enue. the prnilege of 

nation-wicll' srrv1ce of proces~ and the jurisdirtionnl 

3 ()(I() req "'t t din r;,jty CL-.:S is inapplicable." 

The l"111ted :--tntes .\rbitrntion Act cstnbli,hes by stnt-

ute the <le I, ty ..,-b11 ation a; an altcmati, e to the 

complicat1ons or liti11:11t1on. Tlw reports of both IIouRes 

on that . .\c <I th need for a,·01dmg the delay and ex-

p~nst• of li1ip;ation," nncl practice untl,•r its terms raises 

• :-i. Uf 1,. 'io. 4i, 7;Jd ( 'un$C • l"'t rit , J ~•f• OUahoma 4 TtLtJ.t 

Tnut, S E. (' IOU f. :?<I ,, , I 
"-4:'\ M t i.J, Prr:unlJlr, "":-,,•at.;-;, 15 t. S C' § iitl. ~'C fro.t 

,<: <'o \" ('ntttr D'.11,nr \fin,, l'orp 312 l' !" .:i, ro 
..., ,upro l Die! rt'!po I t) 1 to 1mohf' mt'f'f'IJ 

pnp<'r hub1ht,· 1t '" n<'<'e ,ry to rhrow •~ h11rd1·11 of d1 pmv111.: rt•• 

~,.. bl• att I om"""m r comm,- on 1hooc 

Vwho r 1rr-,,Jrt to ilfflut atntrnwntN for thr publtr'a n-lmn<'c . . . To 

11upoo, a 1....., ,....pon,,,b,hl) •wld nu! Ii t!M- purix- ol th 1tg,,._ 

Lu n II R H,1, ;,.,., ~. 73d Co11,:, t t IHO. 
11 §:.?'.? f.t), ..ts ~ht ftll om1r11l• I ~t-t J0'.21, lS P S C 

§;;,.(a) = Dulm .- In ,pnulrnu ,/,arc, Corp, 311 l' :- 2,,_, 

2hU. Ex, tin~ n•m<'clira at lnw nnd N111ity urt f<'t unrd. § lf11 4~ :,;, ,t 

I~ t: s C 1,,p. 
12 H H Rrp :-;o. ~)fi, fiMh Con,t, J ... r St M, 1-.?, Rt'p !\o. 5.'36, 

~,,h Co~, l I Sc a :-l<T 1/onnt 1',.,..,1 <'orp , [),eyf.,, 

u " :!63 
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hope for its usefulness both in controversies based on 
statutes" or on standards otherwise created." This hos-
pitable attitude of legislatures and courts toward arbitra-
tion, however, does not solve our question as to the valid-
ity of petitioner's stipulation by the margin agreements, 
set out below, to submit to arbitration controversies that 
might arise from the transactions.'' 

Petitioner argues that § 14, note 6, supra, shows that 
the purpose of Congress was to assure that sellers could 
not maneuver buyers into a position that might weaken 
their ability to recover under the Securities Act. He 
contends that arbitration lacks the certainty of a suit 
at Jaw under the Act to enforce his rights. He reasons 
that the arbitration paragraph of the margin agreement 
is a stipulation that waives "compliance with" the pro-

'' Ago,tini Bro,. Bldg. Corp. v. United States, 142 f'. 2d 854; 
Watkins v. Hudson Cool Co., 151 F. 2d 311; Donahue ,,. Susque-
hanna Collieries Co., 138 F. 2d 3; Donahue v. Suaquehanrta Collieries 
Co., 160 F. 2d 661; Evans, •. Hud,on Cool Co., 165 F. 2d 970. 

"Marine Tran,it Corp. v. Dreyfus, 284 U.S. 263; Kentucky River 
Mills v. Jock.wn, 206 F. 2d 111; Campbell v. American Fabrics Co., 
168 F. 2d 959; Columl>ian Fuel Corp. v. United Fuel Gas Co, 72 F. 
Supp. 843, affinned, 165 F. 2d 746; Matter of Springs Cotton Mills 
(Buster Boy Suit Co.), 275 App. Div. 196, 88 N. Y. S. 2d 295, 
affirmed, 300 N. Y. 586, 89 N. E. 2d 877; White Star Mining Co. v. 
Hultberg, 220 Ill. 578, 77 N. E. 327; Oregon-Washington R. & N. 
Co. v. Spokane, P. & S. R. Co., 83 Ore. 528, 163 P. 600; Sturges, 
Commercial Arbitrations and Awards, pp. 502, 793-798. 

1$
0 Any controversy arising between us under this eont.ract shall be 

determined by arbitration pur.11ant to the Arbitration Law of the 
State or New York, and under the rul .. of either the Arbitration Com-
mittee of the Chamber of Commerce of the State of New York, or of 
the American Arbitration Association, or of the Arbitration Committee 
of the New York Stock Exchange or such other Exchange as may have 
jurisdiction over the matter in dispute, as I may elect. Any arbitra-
tion hereunder shall be before at least three arbitrators." 
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vis on of '1e "' -.nt1e,, .\ct, •et out n the margm ron-

femn~ junsdictton of suito and spe<•tal powers." 

R• "'' I, nt ,serts that arbarauon is merely a form 

of trinl to be u•1•<l in lieu or a tnal at law," 11nd thererore 

o fl e: , b -..e, th ~urities .\ct and the 

l'mtrd !'it11tes \rbitrntion Act t'1ther in their lan~uagfl or 

, 001 e, a 1 ·r ~s the ena ment 1-.ACh 

may function within its 01< n scope. tht' former to prot<•ct 

.n ors d la t.:> npl ly n. ·e" lor aetionaLle 

violut1onR of lnw by issuers or t!Palers in srcurities. 

R 1,011 kut 10 et. it 1th the Court of .\pp(.'als 

that the mnrgin agreement 11rbitrntion para11rnph, note 15, 

•up do, n r,•lie, tl •eller from either liability or 

burd1•11 of proof, note t, supra, impo•cd by the !-rcurities 

\c• \\ f agr, th t in l!O far as the award in arbitra-

•• "'al 66 u amnidNI, '-tat 1921, IS l ' C I;;,, (a). 

§ 22 (11) pnnule,,: 
'The dist net rouna of tht- l"1111NI "' te, . •lull h,,e J riswtuon 

. toutm~n1." th Sta•t• n.nd T .. rr110r1 it rourt , or 1111 u1h1 in ~u11y 

an,l artion~ at l:rn broua:ht to tnforct h bilitv or duty cr<'8tNl 

b) t oubtbopt,r .-\n) a,,b nut or a,tion RU) bt broti;ht 111 tlw, 

1lit"tr1rt "ht>n•in lhr dtfend.1nt ,s fouml or 1Jo1 irn inhabit:1nt or tran 1rt~ 

bu-.. or n the ·ri<t .-bt-tt tho lo tooL pix<, f tbr ct.fm<bnt 

Jiar11r1pnt<'\I 1hrrtin1 and Jtl"OC'eM m ,urh t'fi"<'" may t,... ttrvrd 1n any 

othtr tlli!1nt"l or wh1th I~ ,.h•r{'~l,,nt 1' au anh.tbtta11l or \\ht-J't\tr 

t~ driNKb.nt ma) be fount Ju~mmts and 1f('('n'f"S M> n-n,ltr,'11 

h:,11 IM" 1.:uhJ1•,·t to rrvll'\\' a~ pru\·uli'tl m t:-ttk1n [ 121ri t'l3 1 anJ 

I 12:>I of Titlo - ~o c:,.,e aru1111 undor tlus ,ubrh,pt,r and 

brou~ht m ,In\'~, tlf' rourl of romfll'Crnl Jllfh•clwtinn ,-h:,11 he: ff'TTIO\eJ 

to an) ,curt of tho l"n tNI S1at"1 not• II, ,vp,o 

.\lurMy Oil /'wrfoet, r·o \ .\l,t"m 1l f'o, 14h :.M 3'-il~ 3:"I.J; 

Ami rieon /..«omoht•, ro , Clumical. Rtuarclr ro,p 1;1 F !?tl I IS, 

120 
111 "l\1r,11trnph 3 of tlll' mur,c:in n(lr.-t·mt•nt pron,le, 111 ,t all u:m .. 

a<IJoo,; II o tho pn>H!JOm of tho -..ntlN Extha= 

Art of HJ.JI ,mil prt>•tnt ,mil fuum· artH 11m4"11d:itor) thtrl'lo ll5 

l " C \ § •, J ' It <0nta11,. no np,.,.. mfflllOn of the, 
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tion may be affected by legal rPquirements, statutes or 
common law, rather than by considerations of fairness, 
the provisions of thf' Securities Act control." This is 
true even though this proposed agreement has no re-
quirement that the arbitrators follow the law. This 
agreement of the parties as to the effect of the Securities 
Act includes also acceptance of the invalidity of the para-
graph of the margin agreement that relieves the respond-
ent sellers of liability for all "representation or advice by 
you or your employees or agents regarding the purchase 
or sale by me of any property .... " 

The words of§ 14, note 6, supra, void any "stipulation" 
waiving compliance with any "provision" of the Securities 
Act. This arrangement to arbitrate is a "stipulation," 

Securities Act of 1933. If reference to the 1934 Art were construed 
as excluding the 1933 Act, it mi~ht be argued that the ag~ment did 
not provide for arbitration of a controversy as to the liability of 
Haydeu, Stone & Co. under seetion 12 (2) of the 1933 Aet. llut we 
do not think the princip)e of exprtssio Ut1itt8 est e.xclusio alteriw is 
here applicable. It may well be that the phrn:ie 'prr~nt * * * 
acts • • • supplemental' to the 19~4 Art should be construed to 
include the 1933 Act. In any event the snle trnn:,nction would nf'Cf'S-
sarily he subject to th,% Act. Therefore the amicus doe, not regard it 
as material whether or not the agreemt>nt purport:-l to make thnt .stat-
ute applicable. We agree, and ,hall proceed lo a con<idcrntion of the 
qu~tion decided below, nameJy, whether the 1933 Act evidences a 
public policy which forbids refrrring the controversy to arbitration." 
201 F. 2d, at 443. 

The paragraph of the agreement referred to by the Court of Appeals 
as "3" reads as follows: 

"All transactions made by you or your agrnts for me are to be 
subject to the eon.::;titutions, rules, cu~tOml:i and practices of the ex-
changel:i or markets where executed and of their respective tlfl'~ring 
houses and sha11 be subjert to the provi.-.ion~ of the Securities Ex-
chan~e Act of 1934 and pre,ent and future acts amendatory thereof 
or supplement:tl thereto, and to the rules and regulations of the 
Fcdccal Securities and Exchange Comrn,ssion and of the Federal 
lle,erve Uoard msofar as they may be applicable . 

1~ 5<'<' Sturg<'s, CommC'rei:ll Arbitr:1t1on)'( rrnd Award~, p. 500. 
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llllc.l "e thmk the right to 6<'1ect the judirial forum L• the 

kind of '"pro,·ision·· thnt <·annot he waived ttnder § 1-1 of 

the '-<'Cur11les \ct. That oonclu,ion is reached for the 

rea~ons sN out aboH• 111 the stnten1cnt of J)f·titionrr's 

coot~ntion on th[s revie\\. Whtie a buyt'r and l!E'ller of 

,ccuntie,, undn sonu· circumstnnces, may deal nt arm"s 

lcn,i:th on l'QU&l term, it is dt"ar that the !--eeuriti!'S 

.\ct was drnftt d "1th nn eyt• to the rlisad\'llntngcs 

under wh1rh buyers labor. I uers of am.I c.lt'nlers in 

~ecurities hn\"e betu·r opportunities to investi,tnte and 

appraiq, tlie pro•pccti\"I• Parnine:s and business plans 

11ffec11nl\ s1·cun11es th.m buyers. It 1s thPrPfore reason-

able for ('onl!rl'l! to put buyers of !Ct'urities oo, ere<l hy 

that \ct on a rhffcrcnt b11,1s from othrr purchn,l'rs. 

\\'hrn tl,e <eeurity buyer, prior to any ,;olation of the 

:-ecunues .\ct. \\t1ivcs his right to su<• 111 courtb. he i:1vrs 

up more than "oulrl a participant in other bu•incss trans-

actions. The security buyer hos n wider choice of courts 

and ,·cnue He thus surrenders one of th<' ac.l\·ant.ag!' 

the .\ct givl's him anti surrl'nders it nt a time whrn hr is 

11'" 11ble to jud~ the weiitht of the handicap the i-ecun-

ties ,\ct plnres upon his 1uhersnry. 
F,, tn thoul!h the pro\·t-1on, of the ~uritic, Act, ad-

,·anta~eou, to the buyer, apply. their effectiveness in ap-

plication is le sene<l in arbitration as oomparl'd to judidal 

proct-echn~•· Determination of the quality or n com-

rnodil\·" or the amount of money due under a oontract 

1s not the ty1>e of is-ue here involved." This cnse re-

quires •ubjet-ti,·P findings on the 11urpo--c and lrnoY.lec.lge 

a, rnmi r· J ,. l'G£1/cc l/JU ,; Y S !M 16, rr-,ffl("tJ. 275 

\pp D1, 4 - '> Y .., 2d 3-1, 
11 R11mu, v 1/udtton Coal Cu., Hl5 F 2J 070; V,mahu, ,. $u.,qut-

,._ a C IGO F .d 661 II au , 11.t1- Coal ro. l~l 

F. 2d 311, l>mmlmt , . S11.1q1uhm,mi l'ollinin f'o., 13'-+ F. '2d 3; 

,tgo,t1m /lro, Bldg r• rp , I ltd ,14ln II~ F id ,,4 , .4nw""'1 

.4/moad Prod Co. , . lonw/1 fottrl l'wm ;:, I o., IH F 2d Ho. 
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of an alleged violator of the Act. They must be not only 
determined but applied by the arbitrators without judicial 
instruction on the law. As their award may be made 
without explanation of their reasons and without a com-
plete record of their proceedings, the arbitrators' concep-
tion of the legal meaning of such statutory requirements 
as "burden of proof," "reasonable care" or "material 
fact," see note I, supra, cannot be examined. Power to 
vacate an award is limit€d." While it may be true, as the 
Court of Appeals thought, that a failure of the arbitrators 
to decide in accordance with the provisions of the Securi-
ties Act would "constitute grounds for vacating the award 
pursuant to section 10 of the Federal Arbitration Act,"" 
that failure would need to be made clearly to appear. 
In unrestricted submissions, such as the present margin 
agreements envisage, the interpretations of the law by 
the arbitrators in contrast to manifest disregard are not 
subject, in the federal courts, to judicial review for error 

"9 t:. S. C. (Snpp. V, 1952) § JO: 
"In either of the following c:lses the l'nite<I States court in and 

for the district whcrf'in the award was made may make an order 
vacating the aware.I upon the application or any 1>:Hty to the 
arbitration-

" (a) Where the award was prorure<I by cornipl1on, fraud, or undue 
means. 

"(b) Where there wa~ evident partiality or corruption in the ar-
bitrators, or either of thrm. 

"(<') \\'here tht nrbitrator:- were- guilty of mi~nduct. in refu.sing 
to postpone the hearing, upon sufficient cause shown, or in refusing 
to h('sr f'vide-nee- penlne-nt :rnd mate-rial to the controvf'r~y; or or any 
other misbehavior by which the rights of any party have been 
prejudiced. 

"(dj \\"here the arbitrators exceeded their powers, or so imperfectly 
executed them that a mutual, fiMl, and definite award upon the 
subject matter submitted was not made. 

"(e) Where an award is vacated and the time within which the 
agreement required the award to be made has not expired the court 
may, in HS <li,t,,('retion, dirN't ::i rC'hf'aring by the- arbitrators." 

"IVilko "· Swan, 201 F. 2d 439, 445. 
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in interpretation." The l'nited States Arbitration Act 
contains no provision for judicial determination of legal 
issues such as is found in the English law." As the pro-
tective provisions of t.hc Securities Act require the exer-
cise of judicial direction to fairly assure their effective-
ness, it seems to us that Congress must have intended 
§ 14, note 6, supra, to apply to waiver of judicial trial 
and review." 

This accords with B011d v. Grand Trunk Western R. Co., 
338 U. S. 263." We there held invalid a stipulation 
restricting an employee's choice of venue in an action 
under the Federal Employers' Liability Act. Section 6 
of that Act permitted suit in any one of several localities 
and § 5 forbade a common carrier's exempting itself from 
any liability under the Act." Section 5 had been adopted 
to avoid contracts waiving employers' liability." It is 

"BurcheU v. Mar,h, Ii How. 344, 349; United States v. Farragut, 
22 Wall. 406, 413, 419-421 (note thr right of ~view); Kleine v. 
Catara. H Fed. Cas. i32, No. 7,869; 1'exGJt & P.R. Co. v. St .. Louis 
Southwestern R. Co., 158 F. 2d 251, 256; The Hartbridge, 62 F. 2d 
72, 73. In Mutual Benefit Health & Acc. Am,. v. United Cas. Co., 
142 F. 2d 390, 393, the problem was dealt 1Vi1h on thr hasi• of the 
Mass.,chusetts law. See Sturges, note 19, $upra; Note, Judicial Re-
view of Arbitration Awards on the :\'lerits, 63 Harv. L. Re,•. 681,685, 
Award Based on Erroneous Rule; Cox, The Place of Law in Labor 
Arbitration, XXXI V Chicago Bar Rec. 205. 

"Arbitration Act, 1950, 14 Geo. \'I, c. 27, § 21, 29 Halsbury's 
Statutes of England (2d ed.) p. 106. 

"'Cf. notes 66 Harv. L. Rev. 1326; 53 Col. L. Rev. 735; 41 George-
town L.J. 565; 62YaleL.J.985. 

"See al.o, Kre11ger v. Pennsylvania R . Co., 174 F. 2d 556; Akerly 
v. New York Cent. R. Co., 168 F. 2d 812. 

,. § 5 of the Federal Emplo~·ers' Liability Act, 35 Stat. 66, 45 
U.S. C. § 55, provides: "Any contract, rule, regulation, or device what-
soever, the purpose or mtent of which $hall bC" to rnahlc any common 
earner to exempt it~elf from any liability created by this chapter, shall 
to that extent be void " 

"See H. n. Rep. No. 1386, 60th Cong., 1st Sess. 6. Compare 
8. & 0. S. fl. Co. v. Voigt, li6 U.S. 498. 
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to be not('<I that 111 \\ on!, It forbade l'll<'mpt on only from "I J1bility.'' \\"c said the riitht to f!l'IPrl the "forum" <'V<'n after the cn•at1011 of n bal>1l1ty 1s 11 '•ubstanllsl nght • and that till' agrcem<'11I rcstrid 1111: that <'hoice \\Ould thwart th<' PXprl'S~ purpo•<1 of ti" statute. \Ye 11ecd not and do not go so far in this prr.sent case By the tt•rm• of till' 11,m:<·ment to nrhitrntP J>l'!ltiuner is rcstriet<'d 1n his choict" of forum prior to the exi tence of a contro-,·er-,y. \\'h1le th1• :--eruntiPs Art dor, not require (l<'ll-t oner to sue • a ,. a1H'r in a, ha nee of a rontrO\ ersy stand• upon a d11Termt footi11ir;." 
T"o policies not easily rt'COnMbble are 1mohed m this ra•<•, Co11gress hns afTonh·cl participnnts in trans-actions s11b1ttt to its l<'gislatne po\\er an Ly gcnerallv to s<·curc prompt, eeo110111ical anrl nrlcqunt.e wlut on of controven,ie, through arbitration I es are "illing to ncc<•pt Je,s certni11ty of li•gally <'om•<·l url-ju,tnient.' On thr other hand 11 has enacted the :-e-cur,tw, .\ct to protect the riRhts of ill\·estors und hu~ forhulden a \181\'er of 811)' of thos<' r11(ht-. Recognmng the a,h nutagcs that prior ai:n·<•uwnts for arbitration may provide for the solution of comm, rc1al contro,·er·,.1!'•, \\C decide that th,· intrntion of C'onl{Te«• roncer11in11: the ••le of 8"r11nt1cs 1, bett1•r carried out by holtl,nl( 111,·alu.l such an agreement for arbitration of i55 1c, ari•mg unclPr UtP. .-\ct. 

R, 1e11cd. :\IH. Ji s1H·1 JAcKsos, conrurr111~. 
I ai,-t w I• the Court's opin on 11 '°for a,; 11 ron-,tru .. , tlw :-r•ruriti,·• Art to prohihit wnivcr of a iudic·ial remr,ly I faH of arbitration by &1IT<'<'ment marfe before any contro,·er•y aro•e I think thereafter the par1i,•• coultl air;r,'C upon nrbitrauon, Hu .. e,er, I fin,I 11 unnec-

• t f < al " , P,n Jin, R < o - l 6'!5 631 II Jlrooklvn ,\1 ,ig, /lm,l \ O'.\,i}. ;~21 t· :,:. (197,707, ;14, • < f II ko, S,ran :!01 F iJ, al m 
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427 FRANKFURTER, J., dissenting. 

cssary in this case, where there has not been and could 
not be any arbitration, to decide that the Arbitration 
Act precludes any judicial remedy for the arbitrators' 
error of interpretation of a relevant statute. 

MR. JUSTICE FRANKFURTER, whom '.\>fR. JUSTICE MIN-
TON joins, dissenting. 

If arbitration inherently precluded full protection of 
the rights § 12 (2) of the Securities Act affords to a pur-
chaser of securities, or if there were no effective means 
of ensuring judicial review of the legal basis of the arbitra-
tion, then, of course, an agreement to settle the contro-
versy by arbitration wou Id be barred by § 14, the an ti-
waiver provision, of that Act. 

There is nothing in the record before us, nor in the 
facts of which we can take judicial notice, to indicate 
that the arbitrnl system as practiced in the City of 
New York, and as enforceable under the supervisory 
authority of the District Court for the Southern District 
of New York, would not afford the plaintiff the rights 
to which he is entitled.* 

The impelling considerations that led to the enact-
ment of the Federal Arbitration Act are the advantages 
of providing a speedier, more economical and more effec-

*Under the rul~ or the American Arbitration Association, avail .. 
able to the plaintiff under hi• contract, the procedure !or selection 
of arbitrators i,, as follows: 

The Association submits a list of potential arbitrators qualified 
by experience to ad1udicace the particular controversy. In the City 
of New York, the list would be drawn from a panel of 4,400 persons, 
1~75 of whom are la,vyers. Each party may strike off the names 
of any unacee1nable persons and number the remaining in order of 
preference. The A&!ociation then de,;ignates the arbitrators on the 
basis of the preferences expressed by both parties. See "Questions 
and Answers," Pamphlet of Amcrie..'ln Arbitration A ... ~iation. In 
short, those who are charged to enforce the rights are selected by the 
parties themselves from among those qualified to decide. 

27Mal O- &4- -33 
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tive enforcement of rights by way of arbitration than 
can be had by the tortuous course of litigation, especially 
in the City of New York. These advantages should not 
be assumed to be denied in controversies like that before 
us arising under the Securities Act, in the absence of any 
showing that settlement by arbitration would jeopardize 
the rights of the plaintiff. 

Arbitrators may not disregard the law. Specifically 
they are, as Chief Judge Swan pointed out, "bound to 
decide in accordance with the provisions of section 
12 (2)." On this we are all agreed. It is suggested, 
however, that there is no effective way of assuring obedi-
ence by the arbitrators to the governing law. But since 
their failure to observe this law "would ... constitute 
grounds for vacating the award pursuant to section 10 
of the Federal Arbitration Act," 201 F. 2d 439, 445, ap-
propriate means for judicial scrutiny must be implied, in 
the form of some record or opinion, however informal, 
whereby such compliance will appear, or want of it will 
upset the award. 

We have not before us a case in which the record shows 
that the plaintiff in opening an account had no choice 
but to accept the arbitration stipulation, thereby mak-
ing the stipulation an unconscionable and unenforceable 
provision in a business transaction. The Securities and 
Exchange Commission, as amicus curiae, does not con-
tend that the stipulation which the Court of Appeals 
respectL'<I, under the appropriate safeguards defined by 
it, was a coercive practice by financial houses against 
customers incapable of self-protection. It is one thing 
to make out a case of overreaching as between parties 
bargaining not at arm's length. It is quite a different 
thing to find in the anti-waiver provision of the Securities 
Act a general limitation on the Federal Arbitration Act. 

On the state of the record before us, I would affirm the 
decision of the Court of Appeals. 
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