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BAXKERS LIFE & CASUALTY CO. v. HOLLAXD, 
CHIEF JUDGE, ET AL. 

CEl!TIORAIII TO THE UNITED STATES COURT OF APPEALS FOR 
THE •·wrH crncun·. 

No. 16. Argued Oetobcr 12-13, 1953.-Dcci<lcd Novombrr 30, 1953. 

In the circumstances of this case, mandamus against a federal dis-
trict judge was not an appropriate remedy to vacate a. severance 
and transfer order entered by him under 28 U. S. C. § 1406 (a) 
on the ground of improper venue. Pp. 379-385. 

(a) The supplementary rc\icw power conferred on federal courts 
by the All Writs Act is meant to be used only in cxc•ptional cases 
where there is a clear abuse of discretion or U!)urpation of judicial 
power; irnd this is not surh a case. Pp. 382-3&1. 

(b) t'se of the writ of mandamus was not appropriate in this 
case to prevent alleged inconvenience and hardship occasioned by 
an appeal bring ddayoo until after final jurl~ment. Pp. 383-384. 

(c) Petitioner has not met the burden of showing that its right 
tQ issuance of the writ is "clear and indisputable." P. 384. 

199 F. 2d 593, affim,ed. 

Charles F. Short, Jr. argued the cause for petitioner. 
With him on the brief was Miller Walton. 

M. H. Blackshear, Jr. argued the cause for respondents. 
With him on the brief were Eugene Cook, Attorney Gen-
eral of Georgia, and Lamar W. Sizemore, Assistant 
Attorney General. 

MR. JusncE CLARK delivered the opinion of the Court. 
The question here is whether mandamus is an appro-

priate remedy to vacate a severance and transfer order 
entered by a district judge on the ground of improper 
venue, under 28 U.S. C. § 1406 (a).1 

1 "The district court of a di:;trict in which is filed a cw-se laying 
venue in the wrong division or district shall dismiss, or if it be in 
the iuteres~ of jui;tice, trant-fer Huch ca...-.e to any district or divi$.iOn 
in which it could hn.ve been brought." 
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This case arises out of a treble damage action brought 
by petitioner, an Illinois insurance corporation, in the 
United States District Court for the Southern District of 
Florida, alleging a conspiracy to injure petitioner's busi-
ness, in violation of the Sherman and Clayton Acts. The 
complaint named as defendants the insurance commission-
ers of Georgia and Florida, one other individual, and four 
insurance companies residing and transacting business in 
the Southern District of Florida. The Georgia insurance 
commissioner, Cravey, was personally served in the 
Northern District of Florida and, without entering his 
appearance or waiving venue, moved to quash the sum-
mons and return of service and dismiss him from the 
action for improper venue. 

The applicable venue statute for private treble damage 
actions brought under the antitrust laws, 15 U.S. C. § 15, 
allows suit "in any district court of the United States 
in the district in which the defendant resides or is found 
or has an agent .... " It is admitted that Commis-
sioner Cravey was not a resident of the Southern District 
of Florida, but petitioner contends that the Commis-
sioner "was a member of a conspiracy whose other mem-
bers were residing and carrying on the illegal business 
of the conspiracy in the Sou them District of Florida, . . . 
that a conspiracy is a partnership and that co-conspirators 
are each other's agents ... " and that the Commissioner 
therefore was "found" and had "agents" in the district, 
within the meaning of the statute. In furtherance of its 
theory that the Commissioner was "found" in the district, 
petitioner alleged overt acts committed by the Commis-
sioner, as well as his codefcndants, in the district where the 
suit was filed. The respondent judge held that the court 
had jurisdiction of the action and of the Commissioner, 
under Rule 4 (f) of the Rules of Civil Procedure, service of 
process having been had on him in the Northern District 
of Florida. The judge held, however, that venue was 
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not properly laid and, pursuant to 28 U.S. C. § 1406 (a), 
ordered the action as to Cravey severed and transferred 
to the Northern District of Georgia where Cravey resided. 
Petitioner then sought a writ of mandamus from the 
Court of Appeals to compel the respondent to vacate and 
set aside the order of severance and transfer. The Court 
of Appeals dismissed the petition for mandamus on the 
ground that it was not an appropriate remedy. 199 F. 
2d 593. Because of the importance of the question in the 
effective administration of federal law we granted certio-
rari. 345 U. S. 933. 

At the outset it appears to be agreed that the District 
Court had jurisdiction over Commissioner Cravey under 
the process served on him in the Northern District of 
Florida.• However, petitioner contends that the respond-
ent judge had "power" to order the severance and trans-
fer 011ly if venue was improperly laid and that when venue 
is proper that "power" does not exist. Petitioner insists 
that venue was proper on the theory aforesaid that the 
Commissioner was "found" or had "agents" in the dis-
trict; that the severance and transfer order was therefore 
void but being interlocutory no appeal would lie; and 
that the only effective remedy is mandamus. While it 
admits that the order eventually may be reviewed on 
appeal from final judgment in the case, petitioner con-
tends that insurmountable procedural difficulties requir-
ing appeals from, and reversals of, the final judgments 
in both the Florida action and the severed action in 
Georgia render that remedy speculative, ineffective and 

'Rule 4 (I) of Rules of Civil Procedure: 
"TERRITORlAL LIMITS OF EPFF,Cl'JVE SaRvrct. All process other 

than a subpoena may be served anywhere within the t<'rritorial limits 
of the state in which the district court is held and, when a •1atute of 
the United States so provides, beyond the territorial limits of th3t 
state. A subpoena may be served within the territorial limits pro-
vided in Rule 45." 
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inadequate in preventing needless expense, hardship and 
judicial inconvenience. Wherefore, it says, the extraordi-
nary writ of mandamus is appropriate. 

We are of the opinion that in the circumstances of this 
case the writ was inappropriate. 

The All Writs Act grants to the federal courts the 
power to issue "all writs necessary or appropriat.c in aid 
of their respective jurisdictions and agreeable to the 
usages and principles of Jaw." 28 U. S. C. § 1651 (a). 
As was pointed out in Roche v. Evaporated Milk Assn., 
319 U. S. 21, 26 (1943), the "traditional use of the writ 
in aid of appellate jurisdiction both at common law and 
in the federal courts has been t-0 confine an inferior court 
to a lawful exercise of its prescribed jurisdiction or to 
compel it to exercise its authority when it is its duty to 
do so." Here, however, petitioner admits that the court 
had ,iurisdiction both of the subject matter of the suit 
and of the person of Commissioner Cravey and that it 
was necessary in the due course of the litigation for the 
respondent judge t-0 rule on the motion. The contention 
is that in acting on the motion and ordering transfer he 
exceeded his legal powers and this error ousted him of 
jurisdiction. But jurisdiction need not run the gauntlet 
of reversible errors. The ruling on a question of Jaw 
decisive of the issue presented by Cravey's motion and 
the replication of the petitioner was made in the course 
of the exercise of the court's jurisdiction t-0 decide issues 
properly brought before it. Ex parte American Steel 
Barrel Co., 2-30 U. S. 35, 45-46 (1913); Ex parte Roe, 
234 U. S. 70, 73 (1914). Its decision against petitioner, 
even if erroneous--which we do not pass upon-involved 
no abuse of judicial power, Roche v. Evaporated Milk 
Assn., supra, and is reviewable upon appeal after final 
judgment.' If we applied the reasoning advanced by 

• See Gulf Research & T>evelopment C'o. "· Leahy, 193 F. 2d 302 
(1951). 
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the petitioner, then e, ery interlocutory order "hich is 

wrong might be n•viewl'd under the .\II Writ• Art. The 

office of a wnt of manrlamus "oultl be enlarged to actunlly 

control the d1•cision or the trial ,·ourt rathn th3n u••~ 

in its traditional function of confinin,: a court to its pre-

scribed juris,liction. ln strictlv circumscribing piccc-

mcal appeal,' Con,:ress must have reulizc<l that 10 the 

course of judicial decmon ~me intNlocutory order,, 

might be erroneous. The suppll'mentnry r1•vic,, power 

conferred on the rourts by C'ongre;, in the \II \\ r1ts ,\ct 

is rnea11t to be us(•d only in the t'xceptionul case whrrc 

th e i dear abuS<' of d=etion or "u•urpation of iudirJal 

powcr" of th<• sort held to justify th~ writ m lJr Br, rs 

C ~atrd Uinu ,·. l"nilrd Nalf•. 3"..5 l :-.. :?12. :.!17 

(l!l45). Thie is not surh a <':l"<'. 

It is urged, ho .. c,·cr, that the use of the l\rJl of mnn-

rlamus is appropriatl' hnc to prew·nt "ju,lic1nl i11ro11ven-

ienre and hardship • o.-r11•1oned by appl'nl 1,.,ing tlelay1><l 

until afh•r final juclgmrnt But it is establi5!,ed that the 

extraordrnary writs cannot br used a., sub•titute• for ap-

peal• E P"'t" Fahc11, 3.12 (I. !'. 2.'>.'- 2-~9 200 (1947), 

even though h11rdship may result from <lelay nnrl perhaps 

Ill' <" , r rial, l1nitcd State, ,llkali Erport .hm. \. 

U11it<d .St11tc8, 325 l'. t,;, 106, 202 20a (10·1/i); Roche v. 

E ' d .\!ilk Aun., 8Upra, at 31; and "hate,·er may 

he done without the writ may not b<' done with it. f::r 

J,u f R land, HI-I t:. :,. OOI, lll7 (l:-,i-2). We may 

aRsume that. M p1•titioncr contends, the order of transfer 

defeats the objecli\'e of trying relatl!II is-ucs in 11 ~mi:Ie 

action and will gi\'e rise to a myriad of lcRal anrl pr!U'tical 

problt-ms as \\ell a,; inconvenience to both courtR; but 

Conitre , must ha\'e contemplated those conditions in pro-

v1tling that only final judgments arc revicwable. l'eti-

t,oner has alleircd no epecial circumstances ~uch a, were 

J 
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present in the cases which it cites.' Furthermore, what-
ever "judicial inconvenience and hardship" may exist here 
will remain, after transfer, within the realm of the same 
court of appeals which has denied the writ, since both of 
the districts are within that circuit; and it is not clear 
that adequate remedy cannot be afforded petitioner in 
due course by that court to prevent some of the conflicts 
and procedural problems anticipated. 

We note additionally that the petitioner has not met 
the burden of showing that its right t,o issuance of the 
writ is "clear and indisputable." United States v. Duell, 
172 U.S. 576,582 (1899). While a criminal action under 
the an ti trust laws lies in any district where the conspiracy 
was formed or in part carried on or where an overt act 
was committed in furtherance thereof,' Congress by 15 
U. S. C. § 15 placed definite limits on venue in treble 
damage actions. Certainly Congress realized in so doing 
that many such cases would not lie in one district as to 
all defendants, unless venue was waived. It must, there-
fore, have contemplated that such proceedings might be 
severed and transferred or filed in separate districts orig-
inally. Thus petitioner's theory has all the earmarks of 
a frivolous albeit ingenious attempt to expand the statute. 

We adhere to the language of this Court in Ex parte 
Fahey, supra, at 259-260: 

"Mandamus, prohibition and injunction against 
judges are drastic and extraordinary remedies. We 
do not doubt power in a proper case to issue such 
writs. But they have the unfortunate consequence 

'Ex 1)(Jrte Simons, 247 U. S. 231 (1918); United States Alkali 
Export A,sn, v. United State,, supra; De Beers Consolidated Mine~ 
v. United States, 8upra. See also Ex parte United States, 287 U. S. 
241 (1932); Maryumd v. Soper, 270 U.S. 9 (1926). 

• United States v. Trenton Potteries Co., 273 U. S. 392, 40"~3 
(1927); United State. , •. &cony-Vacuum Oil Co., 310 U. S. 150, 
252-253 (1940). 
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of making the judge a litigant, obliged to obtain 
personal counsel or to leave his defense to one of 
the litigants before him. These remedies should be 
resorted to only where appeal is a clearly inadequate 
remedy. . . . As extraordinary remedies, they are 
reserved for really extraordinary causes." 

Affirmed. 

MR. JuSTICI-.: DouGLAS concurs in the result. 

MR. JUSTICE FllANKFURTER, whom Ma. JUSTICE JACK· 
SON and Mn. JUSTICE MINTON join, dissenting. 

This case presents one of those clear situations where 
due regard for the canons governing the exercise of the 
Court's certiorari jurisdiction calls for dismissal of the 
writ as improvidently granted. 

1. Whatever view one may take of the scope of the 
venue requirement of § 4 of the Clayton Act, 15 U. S, C. 
§ 15, it cannot be doubted that that section precludes the 
Georgia Commissioner of Insurance from being made 
a defendant in this suit unless he "resides or is found or 
has an agent" in the Southern District of Florida, or has 
consented, by formal appearance or by some other form 
of waiver, to be sued there. 

He has neither consented nor made such a waiver. 
On the contrary, he has stood on the right Congress gave 
him and has resisted his amenability to suit in the 
Southern District of Florida. 

2. The only basis, on the record before us, for the claim 
that § 4 subjected the Georgia Commissioner to suit 
is the suggestion that since the complaint charges a con-
spiracy between him and co-conspirators who reside in 
the Southern District of Florida, the latter thereby be-
came his "agents" within the meaning of§ 4 of the Clay-
ton Act. The Court now characterizes this contention 
as "frivolous." Presumably that is why this issue was 
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not brought here and the grant of the writ was restricted 
to question I.' 345 U. S. 933. 

3. If we now had to decide whether a co-conspirator as 
such is an "agent" for purposes of venue under 15 U.S. C. 
§ 15, it cannot be doubted that we would have to conclude 
that the district judge was right in finding that the 
Georgia Commissioner could not be kept in the suit. 
Once it is clear that the Georgia defendant has the right 
to be let out, all discussion of the limits of mandamus 
becomes irrelevant and gratuitous. Obviously a judge 
cannot be mandamused to put a proposed defendant into 
a litigation when as a matter of unquestioned law he 
should be let out. 

1 The questions the petition for certiorari presented were as 
follows: 

u1. ls mandamus an appropriate remedy to vacate the ordrr 
of ~c-vcrance and transfer a.s an unwarranted renunciation of juris--
diction which would compel needless duplicity of trials and appeals 
to enforce the right to a single trial agairu,t all defencfants in a proper 
forum? 

"2. Where venue is properly laid in a district. in which a non-
resident conspirator is 'found' and has agents within the meaning 
of 15 i:. S. C. § 15, is mandamus :1ppro1matr to vacaic the order 
of severance and transfer ru:i being in exc~ or the power of transfer 
r.onforred by 28 U.S. C. 1406 (a)? 

"3. Is a non-resident conHpirator 'found' for venue purpo.~s within 
the meaning of 15 U.S. C. § 15 when, althouih ,;<>n·ed with proc•..ss 
in another district in the same state, venue is laid in a district where 
he has, in person when physit.'\lly pre:;ent and at othrr times through 
the agency of bis resident co-conspirators, engaged in the business 
0£ the comipiracy in violation of the antitru::t laws to the substantial 
injury of plaintiff's business? 

"4. Are the resident co-conspirators of a non-rc~idl"-nt conspirator 
his agents for venue purposes within the meaning of 15 U. S. C. § 15 
when venue is laid in a district where he has, through the agcnr.y of 
his resident co-.:onspirators, engaged in the business of the conspirncy 
in violation of the antitrust laws to the substantial injury of plaintiff's 
business?" 
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4 !-ince thP mandamus question 11-ould not ha\'e been 

brought here hnd tlw volume of bu•111es8 that ronfronts 

the l'ourt perrrutted the r,"COrcl to be examined in pll.!!s-

ing on tlw petition for cnttoran as 1t now haH heen, we 

should not feel OurSt'l\'es L un<I lo d1seu that quei-uon 

after we have land the kind of rnreful co11s1tlerution that 

is l(h-en a ca.<e aft('r arg ,en 
5. It is 11 too 1·asy \ 1ew that now that thr ruse i• hen• we 

mi11:ht a.• "ell disJ)O!'C of it on the 8!5Umption on which 

it was brought here. Tlw •hort but unportnnt answrr is 

tbat which uas maJ by ~Ir. C'h1rf Jusllcc Taft on ~half 

of th,• whole Court 111 LaJ111e &- flow/, r Corp. v. Weslrrn 

Well ll'ork,, lnr 261 l'. :-, 3"-7, 3'13. 

''If it be suggesll'tl that a.s much effort ancl timl' as 

ue ha\'e gh en lO the consideration of the alleged 

conflict would hnve enabled us to dispose of the cnse 

b ·fon 1, on the merit!, the aruc\lcr i< that 1t b ,cry 

important that we be consistent in not granting the 

rit ,f certiorari except in ca5e!' im·oh mg prmciplc.s 

the bettlement of which is of importance to the public 

as di•tin1?uished from that f th,· 1 1rties, anJ in ca.s<',-

where then· 1s 11. rcnl and rmb11rrns.•i11g l'Onflict of 

opinion and authority betu <'n th.- circuit courts of 

appeal. Thr pre,ent case c~rtainly comes under 

neither be I " 

Tho cnso before us 1s more co111pelli11g for di•mi~•11l, 

the q I winch "e granted certiorari JO! s 

not lwre nrise. 
6 J)i,cu ,r manJamu< 1n 1h1 case is not c\·en 

u~dul a., dirta for future guidnncr on 1111 important i><suc. 

'II houd • 
of l ,281l CJ\Sl'R, 

1 d,aranr the Im T,nn ,,,.. Court d, pos,'1 

• The, of lfammrntnn , opmor Court 3-11 ( :- 491, a 

vny rc-c·ent mst:uu-1· of wht'r<' the ('mire artn ur,cuuwnt tool a more 

ott! I look at a KTAl!I of cenioran nd cfunm,,d the u11 u 

1m1 ru\1dent.l) antntetl 
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Tlie Court\ opi111un doc, not ht'IJ) rlt"C1S1011 \\ ht'n a party i• 1li•1111 ,-('(J fro111 a lili1tallon for rraso11• not as ob-v1oubly compclhnp: a5 tho ,. 111 th1, ca:<t'. It nr.c<",s:inty lean .... open the quc•tion wli<"ther such a rulin1t by a dis-trict JUdgc rnay be rev,e\\ed hy mandamus, without awaitmg the completion of the t'ntire litigation, in rir-curnstanr('~ wherr postponement of review would in\'olve a protracted trial entailin!! hPu-y CO"t• anrl a:rf'at incon-venicnc<'. Compare Ex part~ Skinnrr & Eddy Corp., 265 U.S. 86, 95-96, -..nh Er JJ<Jrl€' Chica, I? I.&.- P. R (' 2.55 U. :--. 273. This Court oup;ht not to be called upon to hold that "·here a di•triet judge ref1o d • ent Jr a "frivolous" claim mandamus will not issur to rompel him to enttrt&in it. But that i! the onl) h, klh .. Court's derision today. 
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