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Thr Public Utilities Commission of California entered orders, pur-
suant to a state statute, authorizing certain grade separation 
improvements, and requiring in each case that 50% of the costs 
be borne by the railroad. The improvements were designed to 
meet local transportation needs and to promote public safety and 
convenience, and were made necessary by thr growth of the com-
munities affected. There was no i::howing on the record in either 
case of arbitrariness or unreasonableness in the Commission's 
order$, and non<' was tlairned <'XC"Pt that the Commission refused 
to allocate ooots on the basis of benefits to the railroads. Held: 
The orders of the Commission are not arbitrary or unreasonable 
and do not deprive the railroads of thrir propcrt.y without due 
process of law, nor do they interfere unreasonably with interstate 
commerce. Pp. 347-35.5. 

(a) In sustaining t.he Commission's ordera by denying writs of 
review, t.he StAte Supreme Court upheld the slAtute a. applied 
by the Commission, and the cases arc properly here on appeal 
under 28 U.S. C. § 1257 (2). Pp. 348-349. 

(b) The railroads wrrr not entitled to have the costs of the 
improvements allocated only on the b.'\Sis of benefits which will 
accme to their property. Pp. 352-354. 

(c) Nashville, C. & St. L. R. Co. v. Walters, 294 U. S. 405, 
distinguished. Pp. 353-354. 

(d) The allocation of costs against the railroads in exce,s of 
benefits recei,•ed did not constitute au undue burden on interstate 
commerce. P. 355. 

Affirmed. 

*Together with No. 43, Soothem Pacific Co. v. Public Utilities 
Commission of California et al., argued October 14-15, 1953, also on 
appeal from the same court. 
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In Parh or these cases the Public l'tilitir- C'ummi• 10n 

of California tntc-rcd orclel'l! autborizi11g cerlai11 grnJI' 

-nar,t•nn improvrmrnt8 and alloc-11ting a share of the 

co•l 10 the railroad. 51 Cal. P. ll. C'. 771, 788. The 

Mate Supreme Court de11ied revie". On appeal to 1h1s 

Court, alf,rmi d, p. 3.55. 

noug/a3 F $mill. nri.tued thr caul'I' for apJ)ellnnt in 

"\"o. 22 untl Rur/011 .llaso11 argucd the cause for appellant 

in '\o. 43. With them on a joint brief were Joru,lhan 

C Gilw>n, R. S. Outlam, Robrrl rr. Walku, Kenneth 

F. Rurgeu and Arthur R. :S1 du, Jr. for appellant in N'o. 

22. nnd Grorue L. llula11d, E. J. Fould3 and Ra11dolph 

Karr for npprllant in :-.o. 43. 

Rog, r Arneberglt arp:ul'd the cau~ for apJ)l'llet"A in Xo. 

22. With him on the briefs ,wre Rourk,• Jo,.e~ for the 

('ity of Lr-. \n,::rlett, appellee in that ca.-e, and H1·nr11 

"c<'lerna1, and John H. l..autn, for lht• C'lly or rne11clah• 

in No. 43 Hny L. Ch1'8el>ro was al80 with them on 

•tat~ments opposing iuri!ldirtion a11d mot1oos to dismis 

or affirm. 

H'll r. ll'iggim ar,i:ned the c11use for a11pellee, in '-o. 

43. \\'1th him on tht> brii-fs wa, Et•crell C JfrKcage for 

the Public l'tilitieti C'ommi..S11ion. 

\f Je~.ict: :'.\hi.mis dt-Ji,.ered th!' opinion of the 

Thes,, ea.o;es J>rettnt the same que•tions of law and will 

1w di~pose<I of toKcthcr. Tht> Public lftilitieR Commis-

sion of ralifornia enteretl order<' authorizing the ron-

s1rurtio11 or certain grade separation impro\'ements and 

allocating the rosts thf'refor, pursuant to § 1202 of the 

1 Tht final ardrrs nuv be found at M CAI P. l'. C TTI and SJ 

Cal. P 11 C ;" 
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J>ublir litilitir• <'ode of California.• On pN1tions to the ~upreme C'ourt of C'olifomia, tlmt rourt <lenied review or the Commission's orders,• and thc•r. appt•al,; followed. \\"e JX>Stpone.l jurisdiction until a hearing on the merits. We think the Commi,.,ion ·s orders mu8t be treat<,d as an act of the lc1t1slature for purpose!! or determining our juris<liruon unrft·r 2.~ l' S. ('. 1257 (2). Ln·c n11k 11'11/,r l',era' Aun ,. Railroad rommiuion, 269 r. S. 354. 356; L11kr lfri,· ,t- Ir, -~trm R. Co. v. Public l lilitita Commiuion, 24!1 l' :-:. 42'.?, 424. The Commission has ron,trut••I 1202 as authoriwil( thr,c orders. The appl'I• lants preswte,1 •quarely to thr. ~upremc Court of Cali-fornia their cont<'nllon that in the allocation of ro~ts, these onlcr-; take their property "ithout due process of law and nre arbitrary and burdensome us to constitute an interference with inter,tate romme=, m ,iolation of 
• "I l'Yl'! fie tL-iY~ JKI""" of <OflllllWIOII T~ romm,,.wo b.u tht· txdu 1H· J"l(n\f r: 
"(al To dettrn111:,• .:md prt'tfC'r1br th" rn:rnnu, 1ntlud11.g lhC' p.tr• riadar pomt of Cros:!ln,t, and tlk- tums of utstalbt10n, oprnuon, nuuntrn3nl'l', WP !ln1J prott'rtion "' r1rh c:roi,:«1111( o( our riulro:uJ by anothrr udn»d or '""'' radrosd, and of 3 ,trttt railroad by a r:ulr11,1(i, trncl of t•,tch rro~ml!: of a JJUblir or puhhcly u~•d ru,11I or h11h•,1,· by • mlmsd or ur.,...t railroa,1, and of a 1tm·t by a ra ll'03d or ,ire: ,rrA, !UhJttt to thfl provmcin, or Sc.--cuons 1121 to JJ?i, indu i,·e, or 1h1• S1 n'>f>lt nnd Il,ahwaya Co.Ji ..-, far as apphcahlP "(b) To alttr, mO<';lto, or abomb I>, 1•hy=3I r!o<,ng any OU<b cro m, hrr1·tofon or hne.d1 n estahh.ihect. 

"(r) To r,qtl rP, wh<-re 1n ttll 1udlmfflt It _,Id hr prartit:1~ a 1tJ11irat111n of ,cmd<':- .1t any mch rro:,;:-.111~ hen·lofore or hr·n.1f1er e-tabltsh,J and IO prncr,be the t<rnlll upon ..-hith w,b '""""ration •hall h, m.1Je •n,I tho pn,r,,nion• m wh rh thr ,xpr- of th,, coru.tructmu, al1t•r11tion, re,lottllOn, ur alJOlitjon of 1 ,Ji cro in,r.t or the "'Pllntion of ,ru,h Krad olull b<- d1v•i.d 1. ,,..... .e mlrood or tlr~t r,11(ro.1,I rorporation!II nft'N't1•<1 or tw•twer-n i,rueh <·orporntionll aod lhe ~tat•, CQUDI>, tty, or oth..r politit.11 111"tt!NI" Dl'<rmg'o <:..I. Puh. t! <'. A., 1\151. 
1 ,ro Ad,· Cal 'lo.:.!, \lmutn, I; lO Adv C.tJ, r;o. I~ \linulN, I 
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the Con~titution of the t"nited ::ilttles. In sustaining the 

C'ommi.-sion's or<ler, by d~""·"~ "Tit- of re\"ie,., thl' 

Hupn•m«• Court of Culifornia uph~lcl the statute as applied 

hy the Commission, Rnd tho CIL'¾"5 arc properly here on 

appt'al. Kan~ Cit11 S. R. Co. ,. H -ad I provcment 

/)islrict, :.!56 U. /',. 658, IJS!l-660. 

The principal qul'!t.ion prM1entcd hy these appeals is 

whether the all()('ation of the re.s.<onnble cost of ~e 

!ICparation improvenwnt5 is arbitrary as to the railroads 

unless impost,! on the basis of benefits rec,·ived, or, since 

the costs are incurred in the exercLce of the police powt-r 

in the intere&t of puhlic 8afrty. <·1mv1•nie11ce and nereq-

~ity, may they bo all()('atN! on the basis of faime&F and 

reasonableness. 
.Vo.et. 

In this ca.oe, thi, C,ornmission authorized the enlarging 

of two exi~ting railroRci underpasse• where the Santa Fe 

tracks cross Washington Bou le\"ard in Lo• Angeles. 

The"e unolerpas.•es were constructed in l!ll4 und1·r an 

agreement between the railroad and the City providing 

that each party "as to pay one-hall of the cost. The 

Commi-.ion found the •tructures to be 751 dcpredate.J. 

When conRtructe1I, their chief utility wM to facilitate 

a«C"-~ to a garbage ~luction plant Washington Boule-

vard is now onP of the main east and Wl'St thoroughfart>S 

of Los Angeles, and other Ntrects and highways feed into 

1t. It is not it part of the State highway system nor is 

it a freeway. The grade separations conci-rne-1 here arc 

in one of the principal industri11l districts of tho City am! 

are a traffic bottlt·nerL. h,r mo,t of its 1,-ngt", Wash-

ington Boulrvard is 00 fret wiclt>, but at thl' !<it.- in ques-

tion, the roadway narrows to 20 feet, with a verttral clear-

ance of le,, than 14 feet. The C'ity·• c•as,·ment at this 

point is !JO foct. As improved, two 33-foot roadways and 

two 7-foot si,h·walks will be provided, and the underp11SscK 

will be heightened. The impro\"ement t• being made to 
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promote the safety and convenience of the public and 
to meet vastly increased local transportation needs, made 
necessary by the rapid growth of the City. In 1910 the 
City had a population of 102,000, in 1920 of 576,000, and 
in 1948 of 1,987,000. Los Angeles County's population 
in 1910 was 504.000 and in 1948 was over four million. 
Vehicular t.raflic in the area has increased tremendously 
since construction of the present underpasses in 1914. 

Considering all of these facts and evidence by the rail-
road that t.here were no benefits to be derived by the 
railroad from this improvement, the Commission decided 
that there "is a need for widening and increasing the 
height of the existing underpasses," • and that the pre-
ferred plan submitted by the City of Los Angeles "sets 
out the construction which would be most practicable 
and best meet the public safety, convenience and neces-
sity in this matter." • The Commission found that 
$569,355 of the cost was attributable to the presence of 
the railroad tracks and that the railroad should pay 50o/o 
of this amount and the City 50%. 

No. 43-
This case does not differ materially from Case ~o. 22 

except that here a grade crossing will be replaced by an 
underpass. Los Feliz Boulevard runs in a northeast-
southwest direction, crossing at grade five Southern Pa-
cific tracks approximately at the boundary of the cities 
of Los Angeles and Glendale. The street becomes known 
as Los Feliz Road in Glendale. Los Feliz is not a part 
of the State highway system nor is it a freeway, but, like 
Washington Boulevard, is an access street for adjacent 
properties and for other streets feeding into it in this 
congested area and as a through street has reached capac-
ity. When the crossing is blocked by trains, 38 or more 

• 51 Cal. P. U. C. 771,779. 
'Ibid. 
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vehicles may back up in each of three lanes, causing a 
"backlash" on San J!'ernando Road, 820 feet distant. The 
crossing now has manually-operated crossing gates, and 
several relatively minor accidents have occurred there 
during the last 25 years. The plan approved by the 
Commission passes the street under the railroad tracks, 
with two 40-foot roadways, separated by a median strip 
and with 5-foot sidewalks on each side. The structure 
when completed will be 105 feet wide. The total cost 
necessitated by the presence of the tracks was estimated 
at Sl,493,200. The Commission ordered that 50% be 
borne by the railroad, 25% by Los Angeles County, and 
12½% each by the cities of Los Angeles and Glendale. 
Construction of the grade separation was found by the 
Commission to be "in the interest of public safety, con-
venience and necessity .... " • 

In each of these cases, the railroads introduced evidence 
intended to show that their share of the costs should be 
based on benefits received and that they would receive 
little or no benefit from the construction. For the most 
part, this evidence related to the nature of the traffic on 
the boulevards, the fact that the improvements are re-
quired primarily to facilitate traffic flow on the streets, the 
"revolution" in transportation that has occurred since the 
early part of this century and its effect on the reasons for 
constructing grade separations and on the financial posi-
tion of railroads, the competition afforded railroads by 
mot-0r vehicles utilizing the public streets and highways, 
and the effect of the proposed construction on operation 
of the railroads. The appellants contended that the costs 
should be distributed on the ha.sis of benefits, and since 
the railroads would receive little or no benefits, they should 
be required to pay only a small part of the costs or noth-
ing, as the case may be. The cities contended in both 
cases that the railroads should bear all the costs attribut-

'51 Cal. P. LC. 788, 795. 
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able to the presence of the tracks. After lengthy hearings 
and after considering all the evidence and the arguments 
advanced, the Commission decided that it was not bound 
to follow any particular theory in apportioning the costs 
but may allocate the costs in the exercise of its sound 
discretion. 

We do not understand the appellants to contest the 
right of the Commission to enter the orders or the reason-
ableness of the estimated costs. Their principal conten-
tion is that as to them the cost of the improvements may 
be distributed only on the basis of benefits which will 
accrue to their property. In this contention, we think 
the appellants arc in error. These were not improve-
ments whose purpose and end result is to enhance the 
value of the property involved by reason of the added 
facilities, such as street, sewer or drainage projects, where 
the costs assessed must bear some relationship to the 
benefits received. Cheseoro v. Los Angeles County Dist., 
306 U.S. 459; l'alley Farms Co. v. Westchester, 261 U. S. 
155; Kansas City S. R. Co. v. Road Improvement Dis-
trict, supra; Gast Realty & Investment Co. v. Schneider 
Granite Co., 240 U. S. 55. 

Rather, in the cases at bar, the improvements were in-
stituted by the State or its subdivisions to meet local 
transportation needs and further safety and convenience, 
made necessary by the rapid growth of the communities. 
In such circumstances, this Court has consistently held 
that in the exercise of the police power, the cost of such 
improvements m,;iy be allocated all to the railroads. Erie 
R. Co. v. Board, 254 U. S. 394, 409-411; Missouri Pacific 
R. Co. v. Omaha, 2-35 U.S. 121, 127; Chicago, M. & St. 
P. R. Co. v. Minneapolis, 232 U. S. 430, 441; Cincinnati, 
l. & W. R. Co. v. Connersville, 218 U. S. 336, 344. There 
is the proper limitation that such allocation of costs must 
be fair and reasonable. Nashville, r. & St. L. R. Co. v. 
Walters, 294 U. S. 405, 415, and the cases there cited. 
This was the standard applied by the Commission. It 
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v. ns no ,n biu •r,· exercise of pov. er by the Commis-

sion to refu!<I' to nlloe11tc co,ts on thr ba•,. of benefits 

alone. 'he r .1ilroad track.- are in the Strt'ets not a, a 

matter of ril(ht but by (l('rrni«<ion from the Stair or its 

suWiviSJons. The pr('ll('nce of the~e trucks in the streets 

crt'ates the burden of ronstructing gra<le l!eparations in 

the inu·rest of public safety and convenfonce. lfavmg 

brought about the problem the railroads are in no posi-

tion to cornplnin because their share in the cost of alleviat-

in,: it iii not b-..sed 10lely on the special benefits al'Cnling 

to them from the improvements. 
The sppcllMts rely hea, ily on the .YtuhL-ill~ caM>, 

$UJ)rti, but that decision is in nccord with the lon111-estnb-

lish~d rule v,·hich ",. h, r,· folf,.v. and "hich the Commi•-

sio11 applied. As this Court said in the .\'a~htri/1, cnse: 

"T e cl'"'• of unconstitutionality re.st., wbolly upon the 

special facts here shown." P. 413. In that en..<!(', the 

rail ,ad sh~ of the cost v.as fixed at 50% by a Ten-

nesiiee statute and no consideration wa.s given by the 

:-iuprlm• Cour• of Trnne ee as to whether thft application 

of the statutory amount wa• unreasonablr under the 

sp .- I fact• ad,·anct'd. The grade separation ordered in 

the Sa.•hi,jl/e case wa.s locatetl in the rural community 

of Lexington, Tenn-, which had a population in 1910 

of l,4!17, in 1920 of 1.792, and in 1!130 of I R23. The 

impro•·ement was not required to meet the tran~porttltion 

need~ of Lexington and was Le.in,: constructai "ithout 

regard to that community's grow1h or to con•iderations of 

public safety and connniE'nce resultin,: from •urh ,:rev.th. 

The highway there under improvement was part of the 

State hi11:hway sy,t,,m and ti.,· \trade v,a.• to be l'E'mo\'ed 

primarily 11~ part of rconornic and enp:inr<'ring plan-

nin11: and to iualify th, improvement of the hi11:h,.ay for 

federal aid. Other farts offered pointed principally to 

ti, 1~, an r at:on-w1de naturt of the hi,:h,.ay syMcm 

and the particular highway there involved, the competi-

t, n ufl'o de,J railroads by the user• of such high" ays and 

I 

I 

I 

j 
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the effect of such competition on the revenues of the rail-
roads, and the increasing importance of grade separations 
as a means of assuring rapid movement of motor vehicles 
rather than as an exclusively safety measure. 

As stated by this Court, "[ t ]he main contention is that 
to impose upon the Railway, under these circumstances, 
one-half of the cost is action so arbitrary and unreason-
able as to deprive it of property without due process of 
law in violation of the Fourteenth Amendment." P. 413. 
Thus, the contention of the railroad and the rule recog-
nized by this Court in the Nashville opinion was that 
there could be an allocation of costs subject to the limita-
tion that they be allocated always with regard to the 
rule against unreasonableness and arbitrariness. The 
judgment of the Supreme Court of Tennessee was re-
versed and the case remanded thereto because that court 
had refused to consider whether the special facts shown 
"were of such persuasiveness as to have required the state 
court to hold that the statute and order complained of 
arc arbitrary and unreasonable. That determination 
should, in the first instance, be made by the Supreme 
Court of the State." Pp. 432-433. 

In our cases, not only are the facts distinguishable in 
many material particulars but unlike the Supreme Court 
of Tennessee which refused to consider the facts to deter-
mine whether the statute's allocation of 50% was arbi-
trary or unreasonable, the California Commission con-
sidered all the evidence offered, including that going to 
the benefits received, and properly applied the rule of 
allocation sanctioned by this Court, and the California 
Supreme Court found no occasion to review the Com-
mission's orders. There is no showing on these records 
of arbitrariness or unreasonableness in the Commission's 
orders, and none is claimed except as the Commission 
refused to allocate costs on the basis of benefits received, 
which we hold it was not required to do. 
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It is next contended that the allocation of grade separa-
tion costs against the railroads in excess of benefits re-
ceived constitutes an undue burden on interstate com-
merce. We have decided that there is no showing that 
the orders here under attack were arbitrary or unreason-
able. Certainly, if the Commi..ssion has the right to order 
these improvements and has not, in allocating the costs, 
acted so arbitrarily as to deprive the railroads of their 
property without due process of law, the fact that the 
improvements may interfere with interstate commerce 
is inciden ta!. Tho construction and use of public streets 
is a matter peculiarly of local concern and great leeway 
is allowed local authorities where there is no conflicting 
federal regulation, even though interstate commerce be 
subject to material interference. Railway Express 
Agency v. New York, 336 U.S. 106, lll; South Ca,-olina 
v. Barnwell Bros., 303 U. S. 177, 187. No conflict with 
federal regulation is involved here. See Lehigh Valley R. 
Co. v. Board, 278 U.S. 24, 35. 

When the appellants went on the streets in question, 
they assumed the burden of sharing on a fair and rea-
sonable basis the costs of any changes for the reason of 
public safety and convenience made necessary by the 
growth of the communities. 

"To engage in interstate commerce the railroad must 
get on to the land and to get on to it must comply with 
the conditions imposed by the State for the safety 
of its citizens." Erie R. Co. v. Board, 8Upra, p. 411. 

The orders of the Commission are not arbitrary or 
unreasonable and do not deprive the appellants of their 
property without clue process of law, nor do they interfere 
unreasonably with interstate commerce. 

The judgments of the Supreme Court of California are 
Affirmed. 

THE CHIEF JUSTICE took no part in the consideration 
or decision of these cases. 
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