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reversed and annulled, and this court, proceeding to give such decree as the
district court ought to have given, doth declare the claim of the petitioners
to the tract of land in- their petition mentioned, to be valid, and doth con-
firm their title to the same, according to the boundaries thercof, as
described in the survey made by James Rankin, *deputy-surveyor,
and certified by Anthony Soulard, principal deputy-surveyor of L
Upper Louisiana, as appears by his certificate of the 29th of December
1803, contained in the record.
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Tuis cause came on to be heard, on the transeript of the record from
the district court of the United States for the district of Missouri, and was
argued by counsel: On consideration whercof, this court is of opinion,
that the claim of the appellants is valid, and ought to be confirmed.
Whereupon, it is ordered, adjudged and decreed by this court, that the
decree of the said district court in this cause be and the same is hereby
reversed and annulled ; and this court, proceeding to pronounce such
decree as the said distriet court ought to have given, doth declare the claim
of the petitioners to the tract of land in their petition mentioned, to be
valid, and doth confirm their title to the same, according to the boundaries
thereof, as described in the survey made by James Rankin, deputy-surveyor
and certified by Antonio Soulard, principal detputy-surveyor of Upper Louis,
lana, as appears by his certificate of the 29th December 1803, contained in
the record.

* . . .
SepastiaN Hiriarr, Plaintiff in errot, v. Jeax Gassies Barron. [¥156

Lowisiana practice.

The‘ district court of the United States for the eastern district of Louisiana, in conformity with
the provisions of the act of congress of the 26th of May 1824, adopted, as a rule of practice in
that court, the regulations established by a law of Louisiana, by which, on appeal bonds, when
the appellants failed in their appeal, on the coming in of the decree or judgment of the appel-
late court, a summary judgment, on motion, should be entered against principal and sureties in
the appeal bonds,

Under this rule, after the affirmance of a decree of the district court by the supreme court of
the .United States, and the filing of the mandate of the supreme court, the district court, on a
motion for a rule on the surety in an appeal bond to show cause why judgment should not be
entered against him, on the first day of the next term, and no cause being shown, entered a
Judgment against the surety.

The'pm'ty against whom the judgment was entered, afterwards came into court, and prayed a
tial by jury, which was refused ; and he prosecuted this writ of error, to reverse the judgment

Tlof the di'strict court refusing the said trial.

]I‘::);:ili[;e'c;l t?e dis?rict courg of Louisiana follows the analogy of the laws of Louiﬁana, heing
et Co(n)? y 80 far as is proper to suit the orga..nization o.f the courts of. the Umte(_i States,
the party hmdm to t}}e laws ther.eoi' g th.e stummary Judgl'nent is therefore strictly aut‘honzefd, and
govemeé ba 1110_ right to a trfal by jury. In becoming a surety, he submitted himself to be

o wa)s, ili ﬁxe.d rules which regulate the practice of. th.e court. . o i
Although thisa‘l en lln the same case to a decree of the dlst.nct, court dlssolv'mg an 11}Junct1ou,
B wad ér{r}ea‘ was not bef(.)re the coutt, the court said, the decree being only interlocu-
o) B ‘:; , 18 not the subject of an appeal. 4 ! i
i € government of the United States court in the eastern district of Louisiana

S1n that court.  [See note a.]
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Error to the District Court for the Eastern District of Louisiana.(a)
*This case was submitted to the court by Benton, for the appellee,

o
157] on a printed statement.

(@) The record in this case contained the ¢ General Rules ” for the government of
the United States court in the ecastern district of Louisiana, in civil causes and suits
at law, as contradistinguished from admiralty and equity causes and criminal prose-
cutions, made in pursuance of the 17th section of the judiciary act of 1789, and of
the first section of the act of congress of the 26th of May, 1824, entitled ‘‘an act to
regulate the mode of practice in the courts of the United States for the district of
Louisiana.” It has been considered useful, by the reporter, to insert these ‘ General
Rules ” in this volume.

‘At a stated session of the court of the United States of America for the eastern
district of Louisiana, held at the city of New Orleans, on Monday, the 14th day of
December, Anno Domini 1829. Present the Honorable Samuer H. Harpeg, judge
of said court. Ordered, that the following rules be adopted by this court; and all
other rules for the practice of this court arc annulled, from and after this date.”

GENERAL RULES.

I Suits at law shall be commenced by writ or process, under the seal of the court,
and signed by the clerk, and be tested in the name of the judge (or if that office shall
be vacant, of the clerk), and shall issue in the name of the President of the United
States, to the marshal of the district, commanding him to arrest or summon the defend-
ant (as the case may be), and shall be returnable on the first day of each term.

II. A petition, addressed to the court, should accompany the writ; it shall state the
nature of the case with sufficient precision of circumstances, time and place; which
petition shall be signed by the party or his counsel, and shall contain a prayer adapted
to the nature of the case; and whatever documents are referred to in the petition, as
making part thereof, shall be filed with it, or if copies thereof are annexed, the
defendant or his attorney shall have oyer of the original, if he demand it, before he
shall be required to file his answer or plea. The writ and petition being filed, a copy
thereof shall be made in the French and English languages (in cases where the mother
tongue of the defendant is French), and, together with the original writ of process,
be delivered to the marshal, who shall serve said copy on the defendant, by delivering
the same to him personally, or by leaving it at his usual place of abode, ten days
before the day of return mentioned in the writ, allowing one day in addition for every
twenty miles the defendant may reside from New Orleans. The writ or process shall
run in the words which have hitherto been adopted in this court. The marshal- shall,_
whenever any writ or process shall have been served, indorse on the same the tune of
service, and its distance from the city, if the same be made out of the limits thereof.

III. The answer or defence of the defendant shall be signed by him or his attorncy,
and filed with the clerk, in the English and French languages (if the mother tonguc of
the plaintiff be French), on or before the first day of each term; and if no defence 05
answer shall be filed, nor time given for answer, the court shall, at the first day ]O'
sitting thereafter, on the application of plaintiff, cause judgment by default to }.:e
entered against the defendant, which, if not set aside within three days t_hel‘e&ftel'y ¢ ‘1’
court shall, if required, enter up final judgment against the defendant; if the den'wl‘n‘1
be liquidated by a note, bond, contract or former judgment, and if the sum demant ](:r
be uncertain, the court shall proceed to hear testimony, assess the damages, and rent
final judgment for the sum so assessed. sant

IV. The answer shall contain nothing impertinent or irrelevant; but the defend hc
shall be required to plead all such matters of law and fact in .the same answer a;ﬂt
may think proper to rely on, conformably to,the rules of practice adopted by th'e'cv'k"
judicial court of the state of Louisiana, prior to the adoption of the ““Code of Practl nd
and in all cases where matters of law submitted to the court, shall be argued ¥
determined, before the issues of fact shall be submitted to the jury.
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The appellee in this case, who was the plaintiff in the court below, insti
tuted his suit in the district court of the United States for the eastern dis-
trict of Louisiana, against one Pierre Gassies, and obtained a judgment

V. The clerk shall keep a docket in which all cases that are at issue shall be entered
in the following order: 1. Causes in which both issues to the court and to the country
are made up. 2. United States causes of a general nature, and criminal prosecutions.
3. Jury causes, other than those of the United States. 4. Court causes, or suits to
be tried by the court alone. 5. All admiralty causes (the United States admiralty
causes having precedence on the list). And in setting the causes for trial, they shall
be called in the order thus prescribed.

VI. All causes at issue, whether in point of law or fact, shall be called on the
second day of each term, at the meeting of the court; and set down for trial, In all
cases in which pleas both to the court and country are made, the pleas involving matters
of law, or issues submitted to the court alone, shall be first tried : and such of them as
may be directed to be tried on the issues of fact, sha)l be immediately transferred to
the jury docket, to be tried on the merits, during the same term, in the discretion of
the court. In all cases in which dilatory or declinatory pleas or exceptions to form
are made and overruled, the party making such plea or pleas, or exceptions, shall pay
to the plaintiff all costs of suit up to the time of their being decided against him; and
when a plea is made to the jurisdiction of the court, involving the question of citizen-
ship of a party, it shall be tried by a jury; and if the verdict sustains the jurisdiction,
all costs shall be paid to the plaintiff, and the cause shall be immediately tried by the
same jury on its merits, at the option of the plaintiff, if, by the pleading, it be a jury
cause; if not, it shall be forthwith submitted to the court for decision.

VIL If it be the intention of a party to take an issue on the fact, he must expressly
pray for a jury ; otherwise, the cause shall be wholly tried by the court (except cases
where the law itself requires a jury), and shall be put in the fourth class of cases on
the docket.

VI.II. When a jury is about to be sworn in a cause, each party may peremptorily
set aside three of them, but no more, except for a legal cause.

IX. The clerk shall enter no cause on the docket, until the pleadings are fully
made up, nor shall any cause be entered thereon, except by the clerk or his deputy.

X. If any docketed cause shall be called at two courts, and not tried, the plaintiff
shall b(} called, and if he does not immediately go to trial, he shall be nonsuited,
unlless it shall appear, that it had been continued at defendant's motion, or other
satisfactory cause shall be shown to the court, on oath, to prove it was not postponed
on account of the plaintiff’s neglect, or unless the defendant, at such second calling,
shall obtain a further continuance; but nothing in this rule shall be construed to
Preh}dlcepdefendant’s right of calling for a nonsuit, at any previous court.

2 XL If a cause is at issue, and either party move for a continuance of it, on account
?ﬁ sthe absence of a wiPness, such motion must be on oath or affrmation of the party,
io T\getlll]t or attorney, in writing, subscribed by him, stating that some witness, resid-

i§ re;'dm the 1‘ea9h of the‘z process of the court (who shall be named and.the place_of
= C():nellce men‘tloned.), is wanting; that he believes that such W'itness is a‘materlal
e petgnt witness in t‘he cause; aud to satisf{y the court of his materiality, sl.lall
o allmt act or facts it is expected or believed the witness w.ill prove on the trial;
term: h rteillSOnable endeavors have been used to procure his att.endance at the
h con’tin lil € cannot safely go to trial without the bencfit of his testimony; and that
e e lance 18 not prayed for the purpose of declay. If an application be made for a
ine tﬁerutce, and also fo? a commission to procure evidence (the other pa.rty not consent-
K s i oﬁ)il;fbe affidavit must statg what fact or facts it is believed will be‘ proven on
P e cause,‘that‘ the testimony sought is competent and material, that he
e cer:taje ¥ goto trial without the benefit of it, that he believes it can be procured

0 time, which shall be specified, and that the application is not made for
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against him in the due course of law, *for the sum of $3100, with inter-

est at the rate of five per cent. from the 1st of December 1829, until

paid, and costs of suit; from which judgment an appeal was taken to this
court by the said Pierre Gassies, who gave, as surety to the appeal bond,

delay. If a commission issue, interrogatories must be filed, as directed in the follow-
ing rule.

XII. The clerk is authorized, in vacation, on the written application of the plain-
tiff, or his attorney, to enter the discontinuance of a cause, and with consent of counsel,
written, signed and put on file, to enter on the minutes, rules and orders, preparatory
to trial of causes pending therein, and to issue commissions to take testimony, in all
cases, at the instance of either party; and if it be not the intention of the party taking
out the commission to take testimony de bene esse, under the 30th section of the judici-
ary act of 1789, he shall file interrogatories and serve a copy thereof on the opposite
party or his counsel, who may, if he thinks proper, add cross-interrogatories, and
return the whole to the other, within three days, or, in default thereof, the commission
may be executed without the cross-interrogatories.

XIII. No amendment shall be made to any petition or answer, unless it be made
previous to setting the cause for trial {except as to mere matters of form, which may
be made at any time before trial), and no amendment shall be made, at any time,

tending wholly to alter the nature of the action or defence.
i XIV. In all rules to show cause, the party called upon shall begin and end his
case; and on special matters, either springing out of a cause at issue or otherwise, the
actor or party submitting a point to the court, shall, in like manner, begin and close;
and so shall a defendant who admits the plaintiff’s case and takes upon himself the
burden of the proof, have the like privilege.

XV. In all cases of affirmance of judgment on writs of error from judgments
pronounced in this court, a rule way be taken on the principal and his sureties in the
appeal bond, returnable ten days after recording the mandate of the supreme court, to
show cause why execution should not issue against them; and, no cause being shown,
judgment shall be entered against them and the principal, and execution issue accord-
ingly. i h
XVI. Upon the return of an award or umpirage, a three-day rule shall be served
upon the party or his attorney, against whom the award or umpirage may be; and
should the same be confirmed by the court, judgment shall thereupon be entered and
execution issue, in the same manner as if judgment had been obtained on verdict.

XVIL Every motion made for any rule or order shall be submitted to the cqul‘t 1n
writing, by the counsel who makes it, and if granted by the court, shall be delivered
to the clerk to be entered on the minutes. g

XVII. Not more than two counsel shall be permitted to argue on the same side of
a cause, without leave of the court.

XIX. All applications for new trials shall be made within three days after the
verdict of the jury, or judgment of the court (as the case may be;) and, if no sueh
application be made, or being made, shall be overruled, judgment shall be signed,
and execution issue, if required.

XX. Counsellors and attorneys licensed by the supreme court of this state, may
be admitted as such in this court; but no attorney in fact shall be permitted toappear
as an attorney-at-law, to prosecute or defend any suit.

XXI. After the argument of a cause upon matters of law, submitt
statement in writing of the points relied upon, and a note of the author
be required of the counsel on bothsides, by the court, before giving jud

XXII. In all cases where a sum certain is sworn to be due from deie :
plaintiff, special bail shall be ordered; and in all other cases, affidavit being :;‘ s
of the facts, the judge (or, in his absence, the clerk) shall order the defendant
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the present appellant, in the penalty of $4500, which appeal was heard in
this court, at January term 1832. *(6 Pet. 761.) A judgment con- ry . o
firming the judgment below was rendered ; and upon such judgment L

held to bail, in such sum as he may think just; buf -no attorney-at-law shall be
received as special bail.

XXIII. The marshal shall not be bound to serve any subpena on a witness, on the
day on which the cause is set for trial, wherein such witness is required, unless spec-
ially directed to do so by the court.

XXIV. It shall be the duty of the marshal to summon juries, according to law, to
serve at cach stated term of the court, and he, or his deputy, shall serve a written
summons on each juror, expressing the day, hour and place, at which he is to appear,
and also whether he is to serve as a grand or a petit juror.

XXV. To all the writs of venire, issued for summoning jurors, the marshal or his
deputy shall make a return, upon oath, written at length, before the clerk of the court,
and in the said return shall make one class of those who were summoned personally,
a second class of those for whom summonses were left at their houses, and a third
class of those who could not be found.

XXVI. The clerk shall keep a book, in which shall be entered the names of all
persons who shall be summoned as jurers, and on every call of the names, shall note
opposite each name, the presence or absence of the juror; or if any juror, once im-
pannelled, shall refuse or neglect to attend punctually every morning, on the call of
the pannel, unless previously excused by the court, he shall be cited to show cause
why he should not be fined for his default; and if he show no sufficient cause, he
shall e fined, or otherwise punished, according to law.

XXVII. All moneys paid into the court of the United States, or received by the
officers thereof, in causes pending therein, shall be immediately (that is, the day after
that on which they shall be received) deposited in the branch bank of the United
States, in the name and to the credit of said court; and at each stated session of the
court, the elerk thereof shall present an account to the court of all moneys remaining
th.erein, subject to the order thereof, stating particularly on account of what causes
said ;noneys are deposited ; which account, with the vouchers thereof, shall be filed in
court, :

XXVIII. All notes and obligations, and the gross amount of moneys arising from
.the sale of property, in pursuance of any order or decree of this court, shall be paid
Into court by the marshal, to be deposited in the branch bank; and an account of
sales of such property, so disposed of, shall be filed in court, at the same time; and in
the cases mentioned in this and the preceding rule, the costs and charges of the suit
sha}l be taxed and first paid out of the moneys in court.

XXIX. Money deposited in court, pending a suit, shall not be delivered on bond to
any party or person,

GENERAL RULES OF PRACTICE IN ADMIRALTY.

I The material facts in a libel (except in case of a libel for secamen’s wages, or
where the United States are libellants) must be sworn to by the libellant, his agent or.
8ttorney, before an order for admiralty process shall issue, and every claim must be
§Worn Elx'v In the like manner, before filing the same.
shaIIIpr When the process is in rem, and a party is also personally qited, the citation
and-“.ﬂ made l‘eturnablja it .t:h e same time with the warrant, to wit, in four.teen .days;
=% aen .the proceeding is altogether 4n personam, the process shall likewise be

eturnable in fourteen days.

” erlclli;ngn' all (iz\ses of seizqre and prosecution of any ship or vessel, goods, wares and

e 2(-:1se, when the claimant may bond, of right, under the 89th section of the
d of March 1799, ‘to regulate the collection cf duties on imports and ton-
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and mandate of this court, in due course of proceeding, an execution issued
against the property of said Pierre Gassies. After various proceedings had
relative thereto, the marshal of the said district made his return in said case,

nage,” and in all other cases where the district-attorney is consenting to such bonding,
the same may be done in the manner directed by the said section, the district-attorney
naming the appraisers and approving the security.

IV. The clerk, or, in his absence, the deputy-clerk, be and he is hereby appointed
a commissioner, before whom appraisers of ships or vessels, or goods, wares and
merchandise, seized for bieaches of any law of the United States, may be sworn or
affirmed.

V. Appraisers, acting under the orders of the court, shall be severally entitled to
receive five dollars in each case wherein they may make an appraisement, to be paid
by the party at whose instance the appraisement shall be made.

VI. All appraisements and bonds taken in pursuance thereof, shall be copied at
length in a book to be kept for that purpose, and the originals filed in court.

VII. No vessel or merchandise, in the custody of the marshal shall be released
upon bond, until the costs and charges of the officers of the court (so far as the same
may have accrued) shall be paid by the party giving bond.

VIII. When property is in the hands of the marshal, he shall be authorized, from
time to time, on motion to that effect, to sell so much of the same at public auction,
after notice, as may be necessary to defray the costs and charges incident to the
keeping of the same.

IX. Moneys paid into court shall not be paid out, in pursuance of any decree of
the same, upon which an appeal may be had, until ten days (exclusive of Sundays)
shall have elapsed after such decree shall have been made; and when an appeal shall
be entered, the appellant shall, within ten days, exclusive of Sundays, from the time
of making the decree, give security for damages and costs; and if security shall not
be given within that time, the decree may be executed as if there had no appeal been
prayed for. H

X. In proceedings touching seamen’s wages, when a party is cited to show cause
against the issuing of admiralty process, oath must be made of the service of such
citation, in case the party cited does not appear, except the citation has been returned,
and served by the marshal, or his deputy.

XI. No claim shall be filed, after the expiration of monition, or return-day of t?le
warrant, without the leave of the court, or by consent of the parties libellant, in writ-
ing, and put on file. ;

XII. In all cases in which the United States are libellants, the clerk is authorized
to issue admiralty process, without an order from the judge.

ADDITIONAL RULES.

1. No denial of the allegation of citizenship made in a petition, nor any dilatory
exception or plea in abatement, involving matters of fact, shall be allowed, }mless_ VCP]-_
ified by affidavit filed therewith, by the counsel, agent or party, as to their belief o
the truth thereof. 20th March 1830. =

II. The testimony of witnesses given at the bar, shall not be reduce<_1 '{0 wr_ltmg,;
by the clerk of the court, or any other person in trials at law, as contradistinguishe
from admiralty and equity causes. . b

III. Facts shall not be submitted to a jury, in order to obtain a special verdict In
any cause, except by the consent of parties entered on record. hin

IV. No verbal agreements or arrangements of parties, or Fh.eu' counse%, touc ng
any cause depending in this court, shall be deemed of any validity, or noticed in any
way by the court. 14th June 1830. .

V. Tt is ordered, that the twelfth rule of the rules of this court relating

110

to suits at




18365] OF THE UNITED STATES. *160
Hiriart v. Ballon.

that the sum of $375.50 *alone had been made from the property and estate
of said Pierre Gassies; for which sum a credit was given upon the execu-
tion, the 31st of January 1833.

Upon the 13th of April, 1833, a motion was made in the district court,
that Sebastian Hiriart, the appellant, show cause, on the first day of the
next term, why judgment should not be *entered against him, for the
amount of the judgment, damages, interest and costs ; and why exe- L
cution should not issue against him. At the proper time, the said appellant
filed his answer ; and after argument, &c., judgment was given against the
appellant, upon said appeal bond ; and the appellant prosecuted this appeal.
Execution issued upon this judgment on the first *of July 1833, and
was levied upon his property, but the sale of it was stayed by an in-
junction issued by the judge of said district court, upon the 27th of July
1833. On the 28th of December 1833, the said injunction was dissolved,
from which dissolution of the injunction the appellant prayed an appeal to
this court. The district judge refused to allow this writ of error, assigning
for the same the following reasous :

*“The act of congress forbids any writ of error or appeal tc be
taken, except from a final judgment. The supreme court of the (o8
United States, in the case of Weston v. City Council of Charleston, 2 Pet.
449, have given a judicial definition of this word ‘final.’ Tt is there said,
‘the word final must be understood, in the section under consideration, as
applying to all judgments and decrees which determine the particular
cause.” That is, as I understand it, only such judgments as conclude the
rights of the party can be considered final in thesense of the law. *In
the case under consideration, the rights of the party complainant, as [*164
to his liability to pay this debt (for that was his own stipulation in case the
principal did not), were passed upon, at the time the judgment below was
affirmed, and at all events, when judgment was given against him on the
rule to show cause as above referred to, then perhaps he might have
d?fea-ted the obligation by the plea ‘non est factum,’ or some other ; but the
dispute now is merely as to the remedy sought to enforce a right already
determined by both courts.

“In the case of Young v. Grundy, 6 Cranch 51, it is said, ‘an appeal
dggs not lie from an interlocutory decree dissolving an injunction.” And in
I(ﬂbbons v. Ogden, 6 Wheat. 448, the' court say, ¢ nor from a decree affirm-
g a decretal order of an inferior court refusing to dissolve an injunction.’
Lam aware, that the technical expression, ‘interlocutory judgment,’ is
usualliy applied to incidental orders, made in the progress of a cause, not
aife.ctl.ng the main question to be afterwards determined by the court ; but
all incidental orders are ¢ interlocutory,” whether they be made pending or

161

[*162

LZZ; be So.amended,_as to allow plaintiffs in all cases to take out commissions to
dcfenl(?: t‘?Vltr.lesses after the return of service of process; the plai.ntiﬂf gerving the
defeu:lant Wlt_h a copy of his interrogatories, as hergtofore_{equn'ed: agd when
Pr@scribn‘ resides in the country, he shall be allowed, in addition to the time now
i ‘eq, one day for every twenty miles’ distance he may reside from the city
* New Orleans, to file cross-interrogatories; commissions on the part of defendant

Sh r . o . i i i :
th?}l 1ssue only after issue joined, and in conformity with the previous practice of
'8 court.  28th May 1831.
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after the determination of the main question, and these orders may be made
so long as the case is within the control of the court, and all cases are within
the control of the court until its judgment is fully executed. When an in-
junction is obtained, suspending an execution, the object is not to bring the
judgment itself into review, but to inquire whether an improper attempt is
made to enforce it. Injunctions are grantable at chambers. Now, it will
not be pretended, that a verbal refusal of a judge to grant an injunction
would sustain an appeal ; but if he should, through inadvertance, grant it,
when no equity appeared on the face of the petition, or on further examina-
tion, it should be found to be unfounded, and he should then refuse to per-
petuate it, what difference is there in reason, why a refusal to make it oper-
ative, after a full investigation of its merits, should give the party any more
right to appeal, than his refusal in the first instance ?

““It may be said, that when a dispute arises as to the right of a party to
appeal, the case ought to be sent up to the appellate court for its determina-
tion as to that right. To this there are two answers: 1. Where the law itself
has fixed the amount from which an appeal can be taken, and that amount
is palpably *below the sum so fixed; or when the appellate court has
given a construction to the law embracing the right of a party to
appeal, in the given case, as I conceive has been done in cases similar to this,
it would be treating the court with disrespect, to send to it a case, of which,
according to settled law, it could not take cognisance. 2. However much
I am disposed to have my decisions reviewed, yet I am as much bound to
guard the rights of one party as the other; and when my judgment is con-
vinced, that the law does not authorize an appeal, and which if granted would
operate injuriously to the other party, I feel bound to refuse it. Besides, if
this party has a right to appeal, upon the ground stated, his security in the
appeal bond, in case of his insolvency, would have the same right, on making
a sufficient oath, to obtain an injunction, and so on ad infinitum.”

After the order to dissolve the injunction, the plaintiff below took out
an alias execution against the property of Sebastian Hiriart, the prior exe-
cution having been returned into court. On the 12th of April 1834, Mr.
Slidell, counsel for Hiriart, obtained, on motion, an order that the defendant,
Jean Gassies Ballon, show cause, on Monday, the 14th instant, at 11 o’clock,
A. M., why the execution issued in this case should not be quashed, and all
further proceedings on the judgment rendered in this case suspended, on the
ground, that the supreme court has accorded a writ of error which had been
refused by this court, before the execution issued. And on the 14th of the
same month, the following order was made. ¢ Therule taken by the plax.n.tlff
on the defendant came on this day before the court, when, no oppositiou
being made by the counsel for the defendant, it is ordered, that the same be
made absolute, on condition that the plaintiff enter into bond, 'w1th good
and sufficient sureties, to respond to the judgment enjoined against by the
plaintiff.” -

The questions submitted to the court, on the part of the defendant 1o
error, were : whether there was error in the proceedings of the district
court of Louisiana in the refusal of the writ of error? and whether the
judgment and decree of the said court ought not to be confirmed, with
damages ; the present application being made for delay only ?
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Hiriart v. Ballon.

*Story, Justice, delivered the opinion of the court.— This is a writ
of error to the district court of the eastern district of Louisiana. The
plaintiff in error was surety in an appeal bord given upon a writ of error
to a judgment of the district court of Louisiana, rendered in 1830, in a
guit of Jean Gassies Ballon v. Pierre Gassies; which judgment was affirmed
in the supreme court of the United States in 1832. Upon the cause coming
back to the district court, upon the mandate of the supreme court, execution
issued against the judgment debtor, Pierre Gassies, and was returned satis-
fied in part. Upon motion afterwards made, and due notice to Hiriart, a
summary judgment was entered against him upon the appeal bond ; in pur-
suance of a rule of the district court. The rule is in the following words :
“In all cases of affirmance of judgment, on writs of error, from judgments
pronounced in this court, a rule may be taken on the principal and his sure-
ties in the appeal bond, returnable ten days after recording the mandate of
the supreme court, to show cause why execution should not issue against
them ; and no cause being shown, judgment shall be entered against them
and the principal, and execution issue accordingly.” Hiriart showed for
cause (among other things not necessary to be stated, as they are not cognis-
able on a writ of error), that the proceeding was irregular, and that, if
liable on the bond, his liability must be established by an ordinary action,
before a competent tribunal. The district court, notwithstanding, entered
the summary judgment ; and the writ of error is taken to this judgment.

The principal point relied on seems to be, that the party was entitled to
a trial by jury, and that no such summary judgment is authorized by law.
Whether this objection is well founded depends upon the act of congress of
the 26th of May 1824, for the regulation of the practice of the district court
f’f Louisiana. That act declares, that the mode of proceeding in civil causes,
in the courts of the United States in Louisiana, shall be conformable to the
1ayvs directing the mode of the practice in the district courts of the states;
with a power in the judge, to make rules to adapt such laws of procedure to
the organization of the courts of the United States. The laws of Louisiana
allow appeals from the district courts of the state, to the supreme court,
upon giving an appeal bond with security ; *and authorize a sum-
mary judgment upon such appeal bond tiom, st sthel s 0

ppeal bond, upon mere motion, in the
court from whence the appeal was taken, in execution of the judgment of
the appellate court.(a) The rule of the district court of Louisiana, there-
fore, f?UOWS the analogy of the laws of Louisiana, being modified only so
far as is proper to suit the organization of the courts of the United States,
and to conform to the laws thereof. The summary judgment, therefore,
Was strictly authorized ; and the party appellant had no right to a trial by
%i“")’- In becon_ling a surety, he submitted himself to be governed by the
aEfd Tllles. which regulate the practice of the court. The judgment is

TImE(i, with damages at the rate of six per cent., and costs.
samet ;!elgg d‘be added, to prevent misapprehensior}, tl}at there is‘ also, .in the
injunctior t’ an agpeal taken to a decree of the d.lS'tl‘lC? court, dissolving an
in equit u '})‘}’:.he ]udgmﬁnt granted upon a petition in the nature of a bill
andin tY' 18 appeal 1s not before us; and being only an interlocutory

ot a final decree, it is not the subject of an appeal.

(@) See Code of Procedure of Louisiana, art. 570, 573, 575, 579, 596, 597.
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SUPREME COURT [Jan’y
United States v. Clarke.

Tais cause came on to be heard, on the transcript of the record from
the district court of the United States for the eastern district of Louisiana,
and was argued by counsel : On consideration whereof, it is adjudged and
ordered by this court, that the judgment of the district court in this cause
be and the same is hereby affirmed, with costs and damages at the rate of
six per centum per annum.

*168] *Unwirep States, Appellants, v. GeoreE J. F. CLARKE.
Florida land-claims.

The decree of the supreme court of East Florida, confirming a concession of land to the appellee
granted to him by Governor Coppinger, in December 1817, confirmed.

A concession on condition, becomes absolute, when the condition is performed.

The original concession by Governor Coppinger, on the petition of George J. F. Clarke, was made
on the 17th December 1817, of 26,000 acres of land, in the places he solicited in his petition, and
a complete title was made of 22,000 acres, part of the same, in December 1817 ; 20,000 acres,
part of the whole concession, were sold by the appellee ; the other 4000 were surveyed in con-
formity with the deeree of 17th of December 1817, and a complete title to the same was made
by Governor Coppinger, on the 4th of May 1818. The claimant cannot avail himself of
the grant of the 4th of May 1818, made after the 24th of January 1818, the time limited by the
Florida treaty; he must rest his claim on the concession made on the 17th of December 1817,

The validity of concessions of land by the authorities of Spain, in East Florida, is expressly recog-
nised in the Florida treaty, and in the several acts of congress.

The eighth article allows the owners of land the same time for fulfilling the conditions of their
grants, from the date of the treaty, as is allowed in the grant from the date of the instrument;
and the act of the 8th of May 1822 requires every person claiming title to lands, under any
patent, grant, concession or order of survey, dated previous to the 24th of January 1818, to file
his claim before the commissioners, appointed in pursuance of the act. All the subsequent
acts on the subject observe the same language; and the titles under these concessions have
been uniformly confirmed, when the tract did not exceed a league square.

ArpeAL from the Supreme Court of East Florida.

The case was argued by Call, for the appellants ; and by Wilde, for
appellee.

MagsnaLr, Ch. J., delivered the opinion of the court.—This case is it
many respects similar to that which has been decided at this term, between
*1691 the same parties.(a) The appellee *filed his petition before the

1 district court of East Florida, asserting a title of 26,000 acres of land,
granted by Don Jose Coppinger, governor of that territory, while under the
dominion of his Catholic Majesty. ]

The petition presented by Clarke to the Spanish governor, asks, 1n oo
sideration of services and as a remuneration for losses sustained, all which
he states, 26,000 acres of land in the following places: twenty-two .thereof,
in the Hammocks of Cuscoville and Chachala; and the four remaining, ata
vacant place called Tallahassa, on the west of the river St. Jobhn. On the
17th of December 1817, the governor passed a decree granting in ab'solute
property to the said Don George Clarke, the 26,000 acres of .land m ;be
places he solicits in his petition ; and a complete title was made in December

(a) 8 Pet. 436. This case was decided at January term 1834, but the opinion w8
not received by the reporter, until after the publication of the reports of the term.
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