1835] OF THE UNITED STATES. *10%

*WiLLiam A. Brabrry, Plaintiff in error, ». The W AsHINGTON, ALEXAN-
prIA and GEorGETOWN STEAM-PACRET CoMPANY.

Damages.

The original writ was issued out of the circuit court of the distriet of Columbia, dated 2d of
December 1831, and was returned *“ executed,” on the first Monday of the same Decembes, the
return-day of the succeeding term’ the defendant appeared by his attorney, on the return-day,
and obtained a rule on the plaintiffs to declare against him. The circuit court, on the trial of
the cause, directed the jury to find damages against the defendant, for the hire of a steamboat,
for which the action was brought, from the 20th of November 1831, to the 6th of February
1832, whereas, the suit was instituted on the 2d of December 1831. These instructions were
erroneous, as damages were to be given to a time long posterior to the institution of the
action.

Error from the Circuit Court for the District of Columbia, and county
of Washington. On the 2d of December 1831, a writ of capias ad respon-
dendun:, in case, was sued out of the circuit court, by the Washington, Alex-
andria and Georgetown Steam-Packet Company against William A. Brad-
ley, the plaintiff in error, and on the return-day of the writ, the first Mon-
day in December 1831, the defendant appeared, and a rule on the plaintiffs
to declare was entered, on the motion of his attorney. Further proceedings
I the case were, by consent of the parties, continued until the fourth Mon-
fiay in March 1833, when a declaration in indebitatus assumpsit was filed ;
n which it was alleged, that the defendant, William A. Bradley, was
Indebted to the plaintiffs, on the 7th of February 1832, in the sum of $2765,
for the use and hire of the steamboat Franklin, The defendant pleaded non
assumpsit, and the case was tried in November 1833. The jury, under the
directions of the court, gave a verdict for the plaintiffs for $2415, upon which
Judgment was entered, and the defendant prosecuted this writ of error. On
the trial of the cause, the following bill of exception was tendered and sealed
by the court.

“Upon the trial of this cause, the plaintiffs, to sustain the issue *on [
their part, joined between the parties aforesaid, gave in evidence, and * S0
read to the jury, a paper, dated 19th November 1831, signed by William
A. Bradley, the said defendant, in the words and figures following, viz :

“Iagree to hire the steamboat Franklin, until the Sydney is placed on

the route, to commence to-morrow, 20th instant, at thirty-five dollars per

daZ’ clear of all expenses, other than the wages of Capt. Nevitt.

19th Nov. 1831, W. A. BrabLEY.

“ And the paper purporting to be an acceptance thereof, of the same
da’t‘e: to wit :

«0 “ Washington City, Nov. 19th, 1831.
Pack n the part of the Washington, Alexandria and Georgetown Steam-
L cket Company, I agree to the terms offered by William A. Bradley,
onzl];l:e" for the use of the steamboat Franklin, until the Sydney is placed
b route to Potomac creek, which is thirty-five dollars per day, clear of
o cpenseS, other than the wages of Capt. Nevitt, which are to be paid by

~ Company, W. Guxron, President.

“And also a paper addressed by said defendant to Pishey Thompson,
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one of the directors of the Steam-Packet Company, and by him communi-
cated to plaintiffs in the words following, to wit :

“ Pisuey THoMPsoN, Esq. Washington, Dec. 5, 1831.
“Dear Sir :—I will thank you to advise the President and Directors of the
Washington, Alexandria and Georgetown Steam-Packet Company, that the
navigation of the Potomac being closed by ice, we have this day commenced
carrying the mail by land, under our winter arrangement ; and have, there-
fore, no further occasion for the steamboat Franklin, which is now in Alex-
andria, in charge of Capt. Nevitt. The balance due your company, for the
*109] use of the *Franklin, under my contract with Doctor Gunton, will be
paid, on the presentation of a bill and receipt therefor. With great

respect, your obedient servant, W. A. BRapLEY.”

¢ Pishey Thompson, Esq., Present.”

“ And the reply thereto from William Gunton, President of the Steam-
Packet Company, to the defendant, in the words following, to wit :

“ Washington City, Dec. 6, 1831.

¢ Sir :—Your letter of the 5th instant to Mr. P. Thompson, has been this
afternoon submitted to the Board of Directors of the Washington, Alex-
andria and Georgetown Steam-Packet Company, at a meeting holden for
the purpose. After mentioning that the navigation of the Potomac is closed
by ice, and that you had commenced carrying the mail by land, under your
winter arrangement, you have therein signified, that you have no further
occasion for the steamboat Franklin, and that she was then in Alexandia,
in charge of Capt. Nevitt. The agreement entered into by you contains no
clause making its continuance to depend on the matters you have designated,
but on the contrary an unconditional stipulation to ¢ hire the Franklin, until
the Sidney is placed on the route ; and I am instructed to inform you, that
the board cannot admit your right to terminate the agreement on suc_:h
grounds, and regard it as being still in full force, and the boat as being in
your charge. However disposed the board might have been to concur with
you in putting an end to the agreement, under the circumstances you have
described, if the company had not been already in litigation with you and
your colleague, for the recovery of a compensation for the use of the Frank-
lin, under another contract, to the strict letter of which a rigid adherence
is contended for on your part, notwithstanding it had undergone a verbal
modification ; the board could not but recollect this, and be influenced
thereby. Yours, respectfully, ) o

¢ William A. Bradley, Esq. W. Gunron, President.

*110] *« And further proved, by the testimony of William Chicken, 3
1 competent witness, and duly sworn in the cause, that he was en}p_loyz;
as engineer by defendant, on board the steamboat Sydney, mentioned 1n] 6 :
foregoing papers ; that said steamboat was in Baltimore, in the montl;7
November 1831, and continued there until the 26th day of January 18 -;
when she left that port for Washington city, and after several mterruptlo‘ild
and delays, arrived at Washington on the 6th of February, and was place
on the route to Potomac creek, on the 7th of February 1832 ; and that 18320
steamboat Sydney belonged to defendant, and that she was not finished,
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as to be able to start from Baltimore, until the 25th of January. And there-
upon, the said plaintiffs claim hire of the said steamboat Franklin, from the
20th day of November 1831, to the 6th day of February 1832, seventy-nine
days, at $35 per day, allowing credit for $350 as paid thereon, by the said
defendants, and leaving a balance of $2415.

“ After which evidence had been given on the part of plaintiff as afore-
said, the defendant, to support the issue on his part above joined, offered to
prove, by competent witnesses, that for several years immediately preceding
the date of said contract, he had been, and was still, contractor for the trans-
portation of the United States mail from Washington to Fredericksburg ;
that the customary route of said mail was by steamboat, {from Washington
to Potomac ercek ; thence by land to Fredericksburg ; in which steamboat-
passengers were also usually transported on said route ; that during all that
time, the defendant had used a steamboat belonging to himself on said
route ; that he also kept an establishment of horses and stages for the
transportation of said mail, all the way by land from Washington to
Fredericksburg, at seasons when the navigation of steamboats was stopped
by ice ; and had been obliged, for a considerable portion of every winter,
during the time he had been so employed in the transportation of the mail,
to use his said stages and horses, for the transportation of the mails, all the
way by land to Fredericksburg, in the meantime laying up his steamboat.
That just before the date of said contract, the defendant’s own steamboat,
usually employed as aforesaid on said route, had been disabled, and the de-
fendant was at the time about completing a new steamboat, called the
Sydqey, which *had been built at Washington, and sent round to
Ba].tlmore, for the purpose of being fitted with her engine, and other
equipments necessary to complete her for running on said route ; and that
she lay at Baltimore, in the hands of the workmen there, at the date of said
contract. That on the morning of the 5th of December 1831, the naviga-
tion between Washington and Potomac creck became obstructed by ice,
and the steamboat Franklin, on her way from Potomac creek to Washing-
ton, while pursuing the said route under said contract, was stopped at Alex-
andrm. by ice, where the mail was taken out of said boat and sent up to
Washlngton by land, and that said steamboat lay at Alexandria, frozen up
1 the harbor, from that time till the 5th of February 1832 ; that at the
Same time, the navigation of the Potomac became obstructed as aforesaid,
the navigation at and from Baltimore became also obstructed from the same
eause, and the said steamboat Sydney was also frozen up in the basin at
Balt1m91'e, before she had been completely equipped with her engine ; that
at the time she was so frozen up, she wanted nothing to complete her equip-
ment but the insertion of two pipes, a part of her engine, which pipes had
ha:rré Tadfe, but not then put in place, the completing of which would not
e ;ctqmred more th'fm two vdays, and then th.e boat would have been in
I‘OutE e {:) order }”01' bel}lg sent round to Washington, and put upon said
those 1?n uht tfhe ice having interposed, it was deemed by the workmen, and
poned tiﬁ a}‘ge of the boat, that the insertion of said pipes ought to be post-
Ao insertt:]e navigation was cleal.' ; that in Januarg 1832, the said pipes
Tef Baltimir’ :;nd the Sa:]d boat, being completely equlppe(:.l for her voyage,
ikl ¢ for Washington, as soon as the state of the ice made it prac-

to attempt that voyage ; was again stopped by the ice, and obliged
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to put in at Annapolis, whence she proceeded to Washington as soon as the
ice left it practicable to recommence and accomplish the voyage, and arrived
at Washington on the 6th of February 1832, and was, the next day, placed
by defendant on said route ; that during the whole of the period from the
first stopping of the navigation as aforesaid, until the said 6th of February,
the defendant had abandoned the said route to Potomac creek, and prose-
cuted the land route from Washington to Fredericksburg.
¥112] “ That it was known to and understood by plaintiffs, at the *time
that the contract in question was made, and was a matter of notoriety,
that as soon as the navigation should be closed by ice, the United States
mail from Washington to Fredericksburg would have to be transported all
the way by land carriage, instead of being transported by steamboat to
Potomac creek, and thence by land to Fredericksburg ; and that the said
steamboat Franklin would not be required by defendant, and could not be,
under said contract, when the navigation should be so closed. That it was
communicated to the plaintiff by defendant, or his agent, before the time of
making said contract, that defendant intended to keep said steamboat in
use under said contract, so long as the navigation remainded open, and no
longer. To the admissibility of which evidence, the said plaintiff, by his
counsel, objected, and the court refused to permit the same to go to the jury,
but at the instance of plaintiffs gave the following instruction, viz :

‘That if the jury shall believe, from the evidence aforesaid, that the
said defendant did, on the 19th day of November 1831, write to said plain-
tiff the said paper of that date, bearing his signature, and that said plaintiff
did accept the same, by the said paper of the same date, and that said defend-
ant and plaintiff did respectively write to each other the papers bearing date
the 5th and 6th of December 1831, and that the raid steamboat Sydney did,
in fact, first arrive in the Potomac river, on the 6th of February 1832, and
was placed on the route to Potomac creek, mentioned in the said evidence,
on the 7th of February 1832, that then the said plaintiff is entitled to re-
cover, under said contract so proved as aforesaid, at the rate of $35 per diem,
from the said 20th of November 1831, to the said 6th of February 1832,
both inclusive.”

The case was argued by Jones, for the plaintiff in error; and by Coxe,
for the defendants.

Jones, for the plaintiff in error.—The question, whether plaintiff could
recover in this action the per diem hire of the boat, accruing after action
brought, is not one of variance between the writ and declaration, nor of any
*113] other vice either in the writ or declaration, whereof advantage *could

be taken by plea in abatement, or any other plea. The date of the
contract laid in any money count, is wholly immaterial ; and any Speg‘lal
plea, traversing the date, would be demurrable, as tendering a wholly 1m-
material issue. The count may assume any date, even a day after its own
date, or a date one hundred years before ; yet lay no foundation for any
plea bringing the date in any manner in issue : if one hundred years prefed‘
ing the suit were assumed, a defendant could not demur as to a claim pf_'lmd
Jacie barred by limitations. The plea of non assumpsit put nothing in 1ssue
but the substance of the count—a contract or debt recoverable in this action,,
no matter of what date : the date is a mere question of evidence under the
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general issue, and that evidence must show a subsisting debt, at the time of
action brought ; no matter when the debt accrucd, whether on the day laid
in the count or any other.

In this case, then, the plaintiff was let into the broadest proof, under the
general issue, of a cause of action substantially conforming with that laid in
his count, no matter of what date, so the cause of action acerued and was
consummate at the time of action brought. That is the necessary limitation
of time understood, indispeusable, among the very elements in every action,
whether for contract or tort ; a consummate cause of action, at the time of
action brought ; and there is no way in which the question can, in'an action
of assumpsit, be regularly raised, in any form of special pleading. If the
defendant were to plead to the count specially, that the cause of action did
not arise till after action brought, it would amount to the general issue, and
be demurrable ; @ fortiori, if he tendered any plea, going to traverse, or in
any way put in issue, the date of the transaction. Whether a cause of action,
substantially corresponding with that laid in the count, accrued before action
brought, is involved in the terms of the general issue.

The specific objection here, is not any defect of form or substance in
either writ or declaration, but a manifest error in the final instruction from
the court to the jury, that it was competent for the plaintiff, in an action of
assumpsit, to recover on a cause of action accrued after action brought.

The objection goes fundamentally to the reach and competency of the par-
ticular remedy.

*Coze, for the detendants.—The point now made was not pre- ry;q4
sented in the court below ; had it been, the difficulty would have been -
removed by evidence which would have shown the understanding of the
parties to the suit, both being desirous of a decision on the merits and law
of the case.

There is nothing in the exception taken in the circuit court, to show when
the suit was instituted, and this is only to be known by looking at the writ,
on which it is stated that it was issued on the 2d of December 1831. The
declaration was filed in 1833, and states this case as it really existed—that
the defendant was indebted to the plaintiffs on the 7th of February 1832.
If there was a valid objection to the declaration, it should have been made
In the court below ; it is now too late.

The objection is not maintainable on any grounds. The declaration sets
out a good cause of action ; the court gave the case to the jury on the dec-
!aratlon, and they pronounced a verdict upon it. Now, it is asked to go
Into the record, and to look at the writ and declaration, for matters not
stated in the exception. Before this court, the plaintiff in error is estopped
Iﬁ‘om this, by his exception. If an exception is not taken in the court below,
1% cannot be made in an appellate court ; which will look at nothing but that
Wwhich was presented to the judges in the circuit court, whose decision is
brought up by exceptions for revision. 18 Johns. 576; 1 Sch. & Lef. 712
1 Wend. 415,
WritAft?]r pleading, a'dvantage cannot be taken of' a Yariance between the
i :jm the .declar_atwn. 12 Johns. 434. That which is pleadable, can never

made available in error. If pleadable in abatement, it can only be after
9yer.  Chitty’s Pleading. The writ constitutes no part of the record ; the
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case begins with the declaration. 1 Chit. Plead. 277-9; Steph. Plead.
68-9 ; Duvall v. Craig, 2 Wheat. 55; 11 Ibid. 388, The writ should not
have been introduced into the record ; it is no part of it. 1 Chitty 295.

MagrsuaLL, Ch. J., delivered the opinion of the court.—This case depends
on the correction of an instruction given *by the circuit court to the
jury, at the trial of the cause, to which instruction the defendant in
that court excepted.

The suit was instituted by the Washington, Alexandria and Georgetown
Steam-Packet Company, for the hire of the steamboat Franklin, during the
absence of the steamboat Sydney, the parties having disagreed with respect
to the time for which the contract was made. After the testimony was con-
cluded, the court instructed the jury, that if they “shall believe, from the
evidence aforesaid, that the said defendant did, on the 19th day of Novem-
ber 1831, write to the said plaintiff, the said paper of that date, bearing his
signature, and that the said plaintiff did accept the same, by the said paper
of the same date, and that the said defendant and plaintiff did respectively
write to each other the papers bearing date the 5th and 6th of December
1831, and that the said steamboat Sydney did, in fact, first arrive in Potomac
river, on the 6th of February 1832, and was placed on the route to Potomac
creek, mentioned in the said cvidence, on the 7th of February 1832, that
then the said plaintiff is entitled to recover, under said contract so proved
as aforesaid, at the rate of $35 per diem, from the said 20th of November
1831, to the said 6th of February 1832, both inclusive.” The defendant
excepted to this instruction, and has sued forth a writ of error to the judg-
ment, which was rendered on the verdict of the jury.

The original writ appears in the record, and bears date the 2d day of
December 1831. It was returned executed, on the first Monday in Decem-
ber, that being the first day of the succeeding term, the day to which it was
made returnable. The following entry was made on that day : “and the
said William A. Bradley, being called, appears in court here, by Joseph H.
Bradley, his attorney, and thereupon, the said William A. Bradley, by his
said attorney, prays, that the plaintiffs may declare against him, the said
defendant, in the plea aforesaid ; whereupon, it is ruled by the court here,
that the said plaintiffs declare,” &e.

One objection taken by the plaintiff in error to the instruction given by
the circuit court is, that they directed the jury to find damages for the hire
of the steamboat Franklin, from the 20th of November 1831, to the 6th of
February 1832, whereas, the suit was instituted on the 2d of December 1831.
*116) *The counsel for the defendant does not cqntend, that tbe hire of t'he

Franklin could be estimated, or damages given, to any time posterior
to the institution of the suit, but he insists, that the writ is only intended to
bring the party into court, and unless spread on the record by pleading, 18
no part of it. Without entering into this inquiry, it is to be observed
in the present case, that the defendant appeared in the circuit court, I
December 1831, and gave a rule to declare. These facts are entered on the
record and must be noticed. This cours, therefore, cannot fail to pe}'Cel"e
that the jury was instructed to give damages to a time long posterior 0
the institution of the suit. .

The judgment is reversed and the cause remanded, with directions to
award a venire facias de novo.
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Ta1s cause came on to be heard, on the transcript of the record from the
circuit court of the United States for the district of Columbia, holden in and
for the county of Washington, and was argued by counsel : On considera-
tion whereof, it is adjudged and ordered by this court, that the judgment
of the said cireuit court in this cause be and the same is hereby reversed,
and that this cause be and the same is hereby remanded to the said circuit
court, with directions to award a wenire facias de novo.

*COnarrEs Deravrt Devassus, Appellant, ». Usrrep Srates. [*117
Missours land-claims.—Spanish treaty.

A claim was made by C. D. D., by a petition filed in the district court of the United States for
the district of Missouri, under the act of congress of 25th May 1824, “enabling the claimants
to lands within the limits of the state of Missouri, and territory of Arkansus, to institute pro-
ceedings to try the validity of their claims;” the tract of land claimed was a league square,
and was granted to the father of the petitioner, by Don Zenon Trudeau, lieutenant-governor
of the province of Upper Louisiana, on petition addressed to him for that object; the decree
for that purpose being dated 1st April 1795: the lJand was situated on a branch of the river
St. Francis, &c. ; the decree ordered the captain-commandant of the post of St. Genevieve to put
the grantee in possession of the land, which was done on the 15th of the same month ; it was
surveyed on the 14th of December 1799. The petition stated, that all the laws for the pres-
ervation of his rights had been observed ; that his father was dead, and the title vested in
him, and prayed that it might be enforced; regular documents in support of the concession
accompanied the petition; and among them, a letter from the Baron Carondelet, governor-
general of Louisiana, recommended the grant to be made by the Lieutenant-Governor Trudeau,
and stating that the object of the petitioner was to open lead-mines, and that he had contracted
with the intendancy to deliver a quantity of lead ; after the concession should be made by the
lieutenant-governor, the grantee was to present a memorial to the governor-general to have a
decree confirming the same. The district court of Missouri refused to confirm the grant, and
the petitioner appealed to this court; the grant was confirmed, and the decree of the district
court reversed.

The act of 25th May 1824, gives the district court authority to hear and determine all questions
arising in any cause brought before it, by the petition of any person claiming lands within the
state of Missouri, ““ by virtue of any French or Spanish grant, concession, warrant or order of
survey, legally made or issued before the 10th day of March 1804, by the proper authorities, to
any person or persons resident in the province of Louisiana, at the date thereof, and which was
protected and secured by the treaty between the United States and France of the 30th of April
1803, and which might have been perfected into a complete title, under and in conformity to
the laws and usages and customs of the government under which the same originated, had
not the sovereignty of country been transferred to the United States.”

The stipulations of the treaty ceding Louisiana to the United States, affording that protection or
security to claims under the French of Spanish government to which the act of congress refers,
are in the first, second and third articles ; they extended to all property, until Louisiana became
a member of the Union; into which the inhabitants were to be incorporated as soon as possi-
ble, “and admitted to all the rights, advantages and *immunities of citizens of the r118
I?n}ilted States.” The perfect inviolability and security of property is among these L
rights, i

The ‘right of property is protected and secured by the treaty, and no principle is better settled in
this country, than that an inchoate title to lands is property. This right would have been
sacred, independert of the treaty ; the sovereign who acquires an inhabited country, acquires
fl}H dominion over it; but this dominion is never supposed to divest the vested rights of indi-
Vld}xals to property. The language of the treaty ceding Louisiana, excludes any idea of inter-
fering with private property.
€ concession to the petitioner was legally made by the proper authorities. A grant or conces-

! For a further decision, resulting in another reversal, see 13 Pet. 89.
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