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SUPREME COURT OF THE UNITED STATES.

ALLOTMENT OF JUSTICES.

It is ordered that the following allotment be made of
the Chief Justice and Associate Justices of this Court
among the circuits, pursuant to Title 28, United States
Code, section 42, and that such allotment be entered of
record, viz:

For the District of Columbia Circuit, FrRep M. VINSON,
Chief Justice.

For the First Circuit, FELIX FRANKFURTER, Associate
Justice.

For the Second Circuit, RoBertT H. JACKSON, Associate
Justice.

For the Third Circuit, HaroLp H. BurTonN, Associate
Justice.

For the Fourth Circuit, Frep M. Vinson, Chief Justice.
For the Fifth Circuit, Huco L. BLack, Associate Justice.
For the Sixth Circuit, STANLEY REED, Associate Justice.

For the Seventh Circuit, SHERMAN MINTON, Associate
Justice.

For the Eighth Circuit, Tom C. CLARK, Associate
Justice.

For the Ninth Circuit, WiLLiam O. DoucLas, Associate
Justice.

For the Tenth Circuit, Tom C. CLARK, Associate Justice.
October 14, 1949,

(For next previous allotment, see 337 U. S. p. 1v.)
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Receiving information that respondent’s home was in an unsanitary
condition, a health officer went there, without a search warrant,
for the purpose of inspecting it. Respondent was away and the
door was locked; but she returned while the officer was standing
outside the door. She protested his right to enter, claiming that
it would violate her constitutional rights, and she refused to unlock
the door; but she neither used nor threatened force of any kind.
She was convicted of violating a District of Columbia regulation
making it a misdemeanor to interfere with or prevent the inspec-
tion of any building reported to be in an unsanitary condition.
Held :

1. Respondent’s mere refusal to unlock the door on substantial
constitutional grounds was not the kind of interference prohibited
by the regulation. Pp. 4-7.

2. The foregoing conclusion makes it unnecessary to decide
whether the Fourth Amendment forbade the health officer to enter
respondent’s home without a search warrant. Pp. 3-4.

85 U.S. App. D. C. 242, 178 F. 2d 13, affirmed on other grounds.

Respondent was convicted of violating a District of
Columbia regulation making it a misdemeanor to inter-
fere with or prevent the inspection of a building reported
to be in an unsanitary condition. The Municipal Court
of Appeals of the District of Columbia reversed on con-
1
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stitutional grounds. 62 A. 2d 874. The Court of Ap-
peals affirmed. 85 U. S. App. D. C. 242, 178 F. 2d 13.
This Court granted certiorari. 338 U. S. 866. Affirmed
on other grounds, p. 7.

Chester H. Gray argued the cause for petitioner. With
him on the brief were Vernon E. West, Lee F. Dante
and Edward A. Beard.

By special leave of Court, Anne X. Alpern argued the
cause for the National Institute of Municipal Law Offi-
cers, as amicus curiae, urging reversal. With her on the
brief were John P. McGrath, Ray L. Chesebro, Benjamin
S. Adamowski, Alexander G. Brown and Charles S.
Rhyne.

Jeff Busby argued the cause and filed a brief for
respondent.

Mg. Justice Brack delivered the opinion of the Court.

An information was filed against the respondent
Geraldine Little in the Municipal Court for the District
of Columbia charging that she had interfered with a
District Health Department inspector in the perform-
ance of his official duties. The evidence showed that re-
spondent had told the health officer, who had no search
warrant, not to enter her home to inspect its sanitary
condition; she had also refused to unlock her door. She
was convicted and fined $25. The Municipal Court of
Appeals reversed, holding that the Fourth Amendment’s
prohibition against unreasonable searches and seizures
forbade the health officer to enter respondent’s private
home without a search warrant. 62 A. 2d 874. The
United States Court of Appeals for the District of Co-
lumbia Circuit affirmed on the same grounds. 85 U. S.
App. D. C. 242, 178 F. 2d 13. The case raises important
questions concerning legal provisions for protecting the
health of the people by special and periodic inspection




DISTRICT OF COLUMBIA v. LITTLE. 3
1 Opinion of the Court.

and elimination of potential sources of disease. We
granted certiorari, 338 U. S. 866.

In this Court the constitutional arguments have ex-
tended far beyond the comparatively narrow issues
involved in the particular case. At one extreme the Dis-
trict argues that the Fourth Amendment has no appli-
cation whatever to inspections and investigations made
by health officers; that to preserve the public health,
officers may without judicial warrants enter premises,
public buildings and private residences at any reason-
able hour, with or without the owner’s consent. At the
opposite extreme, it is argued that no sanitary inspec-
tion can ever be made by health officers without a search
warrant, except with a property owner’s consent. Be-
tween these two extremes are suggestions that the Fourth
Amendment requires search warrants to inspect premises
where the object of inspections is to obtain evidence for
criminal punishment or where there are conditions immi-
nently dangerous to life and health, but that municipali-
ties and other governing agencies may lawfully provide
for general routine inspections at reasonable hours with-
out search warrants. An impressive array of facts is also
presented concerning the uniform practices of agencies of
local governments to provide for such general routine
Inspections in connection with sanitation, plumbing,
buildings, etc.

Neither the facts of this case, nor the District law on
which the prosecution rests, provide a basis for a sweep-
ing determination of the Fourth Amendment’s application
to all these varied types of investigations, inspections and
searches. Yet a decision of the constitutional require-
ment for a search in this particular case might have far-
reaching and unexpected implications as to closely related
Questions not now before us. This is therefore an appro-
Priate case in which to apply our sound general policy
against deciding constitutional questions if the record
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permits final disposition of a cause on non-constitutional
grounds. See Rescue Army v. Municipal Court, 331
U. 8. 549, 568-575, and cases there cited. Applying this
policy, we find it unnecessary to decide whether the
Fourth Amendment required a search warrant here. For
even if the Health Officer had a lawful right to inspect
the premises without a warrant, we are persuaded that
respondent’s statements to the officer were not an “inter-
ference” that made her guilty of a misdemeanor under
the controlling District law.

The District regulation which respondent was con-
victed of violating is set out in part below.? It requires

1 The lower courts, apparently preoccupied with the constitutional
issue, did not refer to this question. Ordinarily we would hesitate
to decide questions of District law on which the courts of the District
have not spoken. See, e. g., Griffin v. United States, 336 U. S. 704,
718, and cases there cited. Here, however, the interpretative ques-
tion is so enmeshed with constitutional issues that complete disposition
by this Court is in order.

22, That it shall be the duty of every person occupying any prem-
ises, or any part of any premises, in the District of Columbia, or if
such premises be not occupied, of the owner thereof, to keep such
premises or part . . . clean and wholesome; if, upon inspection by
the Health Officer or an Inspector of the Health Department it be
ascertained that any such premises, or any part thereof, or any build-
ing, yard, . . . is not in such condition as herein required, the occu-
pant or occupants of such premises or part, or the owner thereof, as
hereinbefore specified, shall be notified thereof and required to place
the same in a clean and wholesome condition; and in case any person
shall fail or neglect to place such premises or part in such condition
within the time allowed by said notice he shall be liable to the penal-
ties hereinafter provided.

“10. That the Health Officer shall examine or cause to be exarr_li.ned
any building supposed or reported to be in an unsanitary condition,
and make a record of such examination; . . . .

“12. That any person violating, or aiding or abetting in vio?ating,
any of the provisions of these regulations, or interfering with or
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that occupants of premises in the District shall keep them
“clean and wholesome”; that Health Officers shall “ex-
amine or cause to be examined any building supposed
or reported to be in an unsanitary condition”; and that
“any person violating . . . any of the provisions of these
regulations, or interfering with or preventing any inspec-
tion authorized thereby, shall be deemed guilty of a mis-
demeanor . . . .” An occupant of respondent’s house
reported to the Health Officer that conditions inside her
home were very far from “clean and wholesome.” ®* The
Health Officer then went to respondent’s home. She was
away and the door was locked. The officer had no search
warrant. While he was standing outside the door,
respondent returned. She protested the right of the
inspector to enter her private home, claiming that
his entry would violate her constitutional rights. She
neither used nor threatened force of any kind.* In view
of these facts found by the courts below, the question
boils down to whether respondent’s mere refusal to unlock

preventing any inspection authorized thereby, shall be deemed guilty
of a misdemeanor, and shall, upon conviction in the Police Court,
be punished by a fine of not less than $5 nor more than $45.” Com-
missioners’ Regulations Concerning the Use and Occupaney of Build-
ings and Grounds, promulgated April 22, 1897, amended July 28,
1922,

¢ The complaint was that “there was an accumulation of loose and
uncovered garbage and trash in the halls of said premises and that
certain of the persons residing therein had failed to avail themselves
of the toilet facilities.”

*There was evidence that some distance away from the home
fespondent attempted to grab some papers from the officer. The
Municipal Court of Appeals and the Court of Appeals for the Dis-
trict both held that the information on which respondent was con-
victed was not based on this incident. Those courts and the
Municipal Court in which respondent was convicted all treated the
conviction as having been based on respondent’s refusal to unlock
the door on the ground that the officer was without constitutional
right to enter,
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the door accompanied by remonstrances on substantial
constitutional grounds was the kind of interference pro-
hibited by the regulation.” We hold that it was not.
Although force or threatened force is not always an
indispensable ingredient of the offense of interfering with
an officer in the discharge of his duties, mere remon-
strances or even criticisms of an officer are not usually
held to be the equivalent of unlawful interference.® Nor
does any express language in the District regulation con-
trolling here impose any duty on home owners to assist
health officers to enter and inspect their homes. It does
not even prohibit “hindering” or “refusing to permit any
lawful inspection,” in sharp contrast with a separate
inspection statute enacted by Congress for the District
which adds these phrases to prohibitions against “inter-
ference” and “prevention.”” The word “interfere” in

5The information charged that respondent “did . . . hinder, ob-
struct, and interfere with an inspector of the Health Depart-
ment . . ..” The regulation on which the prosecution was based
does not include the words “hinder” and “obstruct.” These words
do appear in an Act of Congress which provides for an abatement of
nuisances in the District and specifically authorizes persons delegated
by the District Commissioners to enter premises “during all reason-
able hours, to inspect the same and to do whatever may be necessary
to correct” a condition amounting to a nuisance. 34 Stat. 115. But
that Act is not involved in this case.

6 See cases collected in Notes, 48 A. L. R. 746, 749, 755; Ann. Cas.
1914B, 814.

7“Sec. 11. That no person shall interfere with any member of the
board for the condemnation of insanitary buildings or with any
person acting under authority and by direction of said board in the
discharge of his lawful duties, nor hinder, prevent, or refuse to
permit any lawful inspection or the performance of any work author-
ized by this Act to be done by or by authority and direction of said
board.” 34 Stat. 157, 159.

There is another interesting difference between the above statute
and the regulation here involved. The statute expressly limits inspec-
tion to the hours between 8 a. m. and 5 p. m.; the regulation has
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this regulation cannot fairly be interpreted to encompass
respondent’s failure to unlock her door and her remon-
strances on constitutional grounds.

Had the respondent not objected to the officer’s entry
of her house without a search warrant, she might thereby
have waived her constitutional objections.® The right
to privacy in the home holds too high a place in our
system of laws to justify a statutory interpretation that
would impose a criminal punishment on one who does
nothing more than respondent did here. The judgment
of the Court of Appeals affirming the Municipal Court
of Appeals judgment setting aside the conviction is

Affirmed.

Mg. Justice DoucLas took no part in the consideration
or decision of this case.

Mk. Justice Burron, with whom MR. JusricE REED
concurs, dissenting.

If this Court is to interpret an ordinance of the District
of Columbia, it seems to me that the action of the re-
spondent was an effective interference with an inspector
of the District Health Department in the performance
of his official duties, and that such conduct of the respond-
ent violated the ordinance that is before us. In my
opinion, also, the duties which the inspector was seeking
to perform, under the authority of the District, were
of such a reasonable, general, routine, accepted and im-
portant character, in the protection of the public health
and safety, that they were being performed lawfully
without such a search warrant as is required by the Fourth

no limitation of this or indeed of any other type, though petitioner
admits that a requirement of “reasonableness” should be read into it.
See also 49 Stat. 1917, 1919, § 10.

8 See collections cited in note 6 supra.
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Amendment to protect the right of the people to be
secure in their persons, houses, papers, and effects against
unreasonable searches and seizures.

Accordingly, the conviction of the respondent should
be sustained, and the judgment of the United States Court
of Appeals affirming the judgment of the Municipal
Court of Appeals setting aside that conviction should be
reversed.
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SOLESBEE v. BALKCOM, WARDEN.

APPEAL FROM THE SUPREME COURT OF GEORGIA.
No. 77. Argued November 15, 1949.—Decided February 20, 1950.

Where a state policy is against execution of a condemned convict
who has become insane after conviction and sentence, it is not a
denial of due process under the Fourteenth Amendment to vest
discretionary authority in the Governor (aided by physicians) to
determine whether a condemned convict has become insane after
sentence and, if so, whether he should be committed to an insane
asylum—even though the Governor’s decision is not subject to
judicial review and the statute makes no provision for an adversary
hearing at which the conviet may appear in person or by counsel
or through friends and cross-examine witnesses and offer evidence.
Pp. 9-14.

205 Ga. 122, 52 S. E. 2d 433, affirmed.

In a habeas corpus proceeding, a Georgia trial court
sustained the constitutional validity of Ga. Code § 27—
2602, which leaves determination of sanity after convic-
tion of a capital offense to the Governor supported by the
report of physicians. The Supreme Court of Georgia
affirmed. 205 Ga. 122, 52 S. E. 2d 433. On appeal to
this Court, affirmed, p. 14.

Benjamin E. Pierce argued the cause and filed a brief
for appellant.

Eugene Cook, Attorney General of Georgia, submitted
on brief for appellee. With him on the brief were Claude
Shaw, Deputy Assistant Attorney General, and J. R. Par-
ham, Assistant Attorney General.

Mg. Justice Brack delivered the opinion of the Court.

Petitioner was convicted of murder in a Georgia state
court. His sentence was death by electrocution. Sub-
sequently he asked the Governor to postpone execution
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on the ground that after conviction and sentence he had
become insane. Acting under authority granted by
§ 27-2602 of the Georgia Code® the Governor appointed
three physicians who examined petitioner and declared
him sane. Petitioner then filed this habeas corpus pro-
ceeding again alleging his insanity. He contended that
the due process clause of the Fourteenth Amendment re-
quired that his claim of insanity after sentence be orig-
inally determined by a judicial or administrative tribunal
after notice and hearings in which he could be repre-
sented by counsel, cross-examine witnesses and offer
evidence. He further contended that if the tribunal was
administrative its findings must be subject to judicial
review. The trial court sustained the constitutional
validity of § 27-2602, holding that determination of peti-
tioner’s sanity by the Governor supported by the report
of physicians had met the standards of due process. The
State Supreme Court affirmed, 205 Ga. 122, 52 S. E. 2d
433. The constitutional questions being substantial, see
Phyle v. Duffy, 334 U. S. 431, 439, the case is here on
appeal under 28 U. S. C. § 1257 (2).

In affirming, the State Supreme Court held that a per-
son legally convicted and sentenced to death had no
statutory or constitutional right to a judicially conducted

1 “Disposition of insane convicts. . . . Upon satisfactory evidence
being offered to the Governor that the person convicted of a capital
offense has become insane subsequent to his conviction, the Governor
may, within his discretion, have said person examined by such expert
physicians as the Governor may choose; and said physicians shall
report to the Governor the result of their investigation; and the
Governor may, if he shall determine that the person convicted has
become insane, have the power of committing him to the Milledgeville
State Hospital until his sanity shall have been restored, as deter-
mined by laws now in force. . . . Ga. Code Ann. § 27-2602 (1074
P. C.); Acts 1903, p. 77.
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or supervised “inquisition or trial” on the question of in-
sanity subsequent to sentence.? It viewed the Georgia
statutory procedure for determination of this question
as motivated solely by a sense of “public propriety and
decency”—an “act of grace” which could be “bestowed
or withheld by the State at will” and therefore not subject
to due process requirements of notice and hearing. The
court cited as authority, among others, our holding in
Nobles v. Georgia, 168 U. S. 398. Compare Burns v.
United States, 287 U. S. 216, 223.

In accordance with established policy we shall not go
beyond the constitutional issues necessarily raised by this
record. At the outset we lay aside the contention that
execution of an insane person is a type of “cruel and
unusual punishment” forbidden by the Fourteenth
Amendment. See Francis v. Resweber, 329 U. S. 459.
For the controlling Georgia statutes neither approve the
practice of executing insane persons, nor is this petitioner
about to be executed on such a premise. It is suggested
that the reasoning of the Georgia Supreme Court in this
case requires us to pass upon the state statute as though
it had established a state practice designed to execute
persons while insane. But we shall not measure the
statute by some possible future application. Our holding
is limited to the question of whether the method applied
by Georgia here to determine the sanity of an already
convicted defendant offends due process.

Postponement of execution because of insanity bears a
close affinity not to trial for a crime but rather to re-
prieves of sentences in general. The power to reprieve
has usually sprung from the same source as the power to

2“No person who has been convicted of a capital offense shall
be entitled to any inquisition or trial to determine his sanity.” Ga.
Code Ann. § 27-2601 (1073 P. C.); Acts 1903, p. 77.
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pardon. Power of executive clemency in this country un-
doubtedly derived from the practice as it had existed in
England. Such power has traditionally rested in gov-
ernors or the President, although some of that power is
often delegated to agencies such as pardon or parole
boards. Seldom, if ever, has this power of executive clem-
ency been subjected to review by the courts. See Ex
parte United States, 242 U. S. 27, 42, and cases collected
in Note, 38 L. R. A. 577, 587.

We are unable to say that it offends due process
for a state to deem its Governor an “apt and special tri-
bunal” ® to pass upon a question so closely related to pow-
ers that from the beginning have been entrusted to gov-
ernors. And here the governor had the aid of physicians
specially trained in appraising the elusive and often
deceptive symptoms of insanity. It is true that gov-
ernors and physicians might make errors of judgment.
But the search for truth in this field is always beset by dif-
ficulties that may beget error. Even judicial determina-
tion of sanity might be wrong.

Recently we have pointed out the necessary and in-
herent differences between trial procedures and post-
conviction procedures such as sentencing. Williams v.
New York, 337 U. S. 241. In that case we emphasized
that certain trial procedure safeguards are not appli-
cable to the process of sentencing. This principle applies
even more forcefully to an effort to transplant every
trial safeguard to a determination of sanity after con-
viction. As was pointed out in the Nobles case, supra,
to require judicial review every time a convicted de-
fendant suggested insanity would make the possibility
of carrying out a sentence depend upon “fecundity in
making suggestion after suggestion of insanity.” Nobles

8 Nobles v. Georgia, 168 U. S. 398, 409.
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v. Georgia, supra, at 405-406. See also Phyle v. Duffy,
supra. To protect itself society must have power to try,
convict, and execute sentences. Our legal system de-
mands that this governmental duty be performed with
scrupulous fairness to an accused. We cannot say that
it offends due process to leave the question of a convicted
person’s sanity to the solemn responsibility of a state’s
highest executive with authority to invoke the aid of
the most skillful class of experts on the crucial questions
involved.

This leaves the contention that the Georgia statutes
do not make provisions for an adversary hearing in which
a convicted defendant can be present by friends, attor-
neys, or in person, with the privilege of cross-examining
witnesses and offering evidence. Whether this Governor
declined to hear any statements on petitioner’s behalf,
this record does not show. We would suppose that most
if not all governors, like most if not all judges, would
welcome any information which might be suggested in
cases where human lives depend upon their decision.

Both the Nobles and the Phyle cases stand for the uni-
versal common-law principle that upon a suggestion of
insanity after sentence, the tribunal charged with re-
sponsibility must be vested with broad discretion in
deciding whether evidence shall be heard. This discre-
tion has usually been held nonreviewable by appellate
courts.* The heart of the common-law doctrine has been
that a suggestion of insanity after sentence is an appeal
to the conscience and sound wisdom of the particular
tribunal which is asked to postpone sentence. We can-
not say that the trust thus reposed in judges should be
denied governors, traditionally charged with saying the
last word that spells life or death. There is no indication

4Bee cases collected in Notes, Ann. Cas. 1916E, 424 et seq.; 49
A. L. R. 801 et seq.; 38 L. R. A. 577 et seq.
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that either the Governor or the physicians who acted on
petitioner’s application violated the humanitarian policy
of Georgia against execution of the insane. We hold
that the Georgia statute as applied is not a denial of due
process of law.

Affirmed.

MR. JusticE DoucLAS took no part in the consideration
or decision of this case.

Mge. JusticE FRANKFURTER, dissenting.

In the history of murder, the onset of insanity while
awaiting execution of a death sentence is not a rare phe-
nomenon. The legal problems which such supervening
insanity raises happily do not involve explorations of
the pathological processes which give rise to the con-
flict between so-called legal and medical insanity.
See M’Naghten’s Case, 10 Cl. & F. 200 (1843); Glueck,
Mental Disorder and the Criminal Law passim (1925);
Minutes of Evidence before the 1949 Royal Commission
on Capital Punishment. The case now before the Court
presents a familiar constitutional issue placed in the set-
ting of a claim of supervening insanity.

The question is this: may a State without offending
the Due Process Clause of the Fourteenth Amendment
put to death one on whose behalf it is claimed that he
became insane while awaiting execution, if all oppor-
tunity to have his case put is denied and the claim of
supervening insanity is rejected on the basis of an ex
parte inquiry by the Governor of the State? This issue
was before the Court very recently, but in the circum-
stances the matter was not ripe for decision. Phyle V.
Duffy, 334 U. S. 431.  On the record before us the issue
must be met. Unlike the situation in Phyle v. Duffy,
it cannot be urged that the Georgia judgment under
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review leaves open the opportunity for a hearing which
was given when Phyle v. Duffy went back to the Cali-
fornia courts. 34 Cal. 2d 144, 208 P. 2d 668. We cannot
avoid now deciding whether one awaiting electrocution
who makes a substantial claim that he has become insane
can be denied opportunity to address the mind of the Gov-
ernor, or those who advise him, in order to establish the
fact of such insanity. In Phyle’s case, the Court recog-
nized “the gravity of the questions here raised under the
due process clause.” 334 U. S. at 439. Apparently
between June 1948 and today the gravity seems to have
been dispelled. These grave questions are now almost
summarily answered. It cannot be due to the weighti-
ness of the argument presented at the bar of this Court
for none was made here by Georgia, and its slight brief
hardly discusses the problems.

The immediate question before us depends on the view
one takes of the legal right of a State to execute a person
become insane after sentence. If the Due Process
Clause of the Fourteenth Amendment does not bar the
State from infliction of the death sentence while such
insanity persists, of course it need make no inquiry into
the existence of supervening insanity. If it chooses to
make any inquiry it may do so entirely on its own
terms. If the Due Process Clause does limit the State’s
power to execute such an insane person, this Court must
assert the supremacy of the Due Process Clause and pro-
hibit its violation by a State.

The Court in an easy, quick way puts this crucial prob-
lem to one side as not before us. But in determining
what procedural safeguards a State must provide, it makes
all the difference in the world whether the United States
Constitution places a substantive restriction on the
State’s power to take the life of an insane man. If not

to execute is merely a benevolent withholding of the
874433 O—50——6
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right to kill, the State may exercise its benevolence as
it sees fit. But if Georgia is precluded by the Due
Process Clause from executing a man who has tempo-
rarily or permanently become insane, it is not a matter
of grace to assert that right on behalf of the life about
to be taken. If taking life under such circumstances is
forbidden by the Constitution, then it is not within the
benevolent discretion of Georgia to determine how it will
ascertain sanity. Georgia must afford the rudimentary
safeguards for establishing the fact. If Georgia denies
them she transgresses the substance of the limits that the
Constitution places upon her.

Does the Due Process Clause then bar a State from
executing a man under sentence of death while insane?
It is now the settled doctrine of this Court that the Due
Process Clause embodies a system of rights based on
moral principles so deeply embedded in the traditions
and feelings of our people as to be deemed fundamental
to a civilized society as conceived by our whole history.
Due process is that which comports with the deepest
notions of what is fair and right and just. The more
fundamental the beliefs are the less likely they are to
be explicitly stated. But respect for them is of the very
essence of the Due Process Clause. In enforcing them
this Court does not translate personal views into con-
stitutional limitations. In applying such a large, untech-
nical concept as “due process,” the Court enforces those
permanent and pervasive feelings of our society as to
which there is compelling evidence of the kind relevant
to judgments on social institutions.

That it offends our historic heritage to kill a man who
has become insane while awaiting sentence cannot be
gainsaid. This limitation on the power of the State to
take life has been part of our law for centuries, recog-
nized during periods of English history when feelings
were more barbarous and men recoiled less from brutal
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action than we like to think is true of our time. Due
process is itself “a historical produet,” Jackman v. Rosen-
baum Co., 260 U. S. 22, 31, and it requires no expansion
of its purposes to find in the Fourteenth Amendment
a restriction upon State action that carries such impres-
sive credentials of history as does that forbidding the
State to kill an insane man though under sentence of
death:

“It was further provided by the said Act of 33 H. 8.
that if a man attainted of treason became mad, that
notwithstanding he should be executed; which cruell
and inhumane law lived not long, but was repealed,
for in that point also it was against the common
law, because by intendment of law the execution of
the offender is for example, ut poena ad paucos,
metus ad omnes perveniat, as before is said: but
80 it is not when a mad man is executed, but should
be a miserable spectacle, both against law, and of
extreame inhumanity and ecruelty, and can be no
example to others.” Coke, Third Institutes 6 (1644).

“And it seems agreed at this Day, That if one
who has committed a capital Offence, become Non
Compos before Conviction, he shall not be arraigned;
and if after Conviction, that he shall not be exe-
cuted.” 1 Hawkins, Pleas of the Crown 2 (1716).

“. . . for nothing is more certain in Law, than that a

Person who falls mad after a Crime suppos’d to
be committed, shall not be try’d for it; and if he
fall mad after Judgment, he shall not be executed:
tho I do not think the reason given for the Law
in that Point will maintain it, which is, that the
End of Punishment is the striking a Terror into
others, but the execution of a Madman had not
that effect; which is not true, for the Terror to the
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living is equal, whether the Person be mad or in his
Senses . . . But the true reason of the Law I think
to be this, a Person of non sana Memoria, and a
Lunatick during his Lunacy, is by an Act of God
(for so it is call’d, tho the means may be humane,
be it violent, as hard Imprisonment, terror of Death,
or natural, as Sickness) disabled to make his just
Defence, there may be Circumstances lying in his
private Knowledg, which would prove his Innocency,
of which he can have no advantage, because not
known to the Persons who shall take upon them his
Defence . . . .

“The King is therefore no otherwise benefited by
the destruction of his Subjects, than that the Ex-
ample deters others from committing the Ilike
Crimes; and there being so many to be made Ex-

amples of, besides those on whom the misfortunes
of Madness fall, it is inconsistent with humanity
to make Examples of them; it is inconsistent with
Religion, as being against Christian Charity to send
a great Offender quick, as it is stil’d, into another
World, when he is not of a capacity to fit himself
for it. But whatever the reason of the Law is, 1t
is plain the Law is so . ...” Remarks on the
Tryal of Charles Bateman by Sir John Hawles, So-
licitor-General in the reign of King William III, 3
State-Tryals 651, 652-53 (1719).

“If a man in his sound memory commits a capital
offense, and before his arraighment he becomes abso-
lutely mad, he ought not by law to be arraigned
during such his phrenzy, but be remitted to prison
until that incapacity be removed; the reason is,
because he cannot advisedly plead to the indict-
ment . . . And if such person after his plea, and
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before his trial, become of non sane memory, he
shall not be tried; or, if after his trial he become
of non sane memory, he shall not receive judgment;
or, if after judgment he become of non sane memory,
his execution shall be spared; for were he of sound
memory, he might allege somewhat in stay of judg-
ment or execution.” 1 Hale, The History of the
Pleas of the Crown 34-35 (1736).

“Another cause of regular reprieve is, if the of-
fender become non compos . . . if after judgment,
he shall not be ordered for execution: for ‘furiosus
solo furore punitur, and the law knows not but he
might have offered some reason, if in his senses, to
have stayed these respective proceedings.” 4 Bl
Comm. 388-89 (1769).

However quaint some of these ancient authorities of
our law may sound to our ears, the Twentieth Century

has not so far progressed as to outmode their reasoning.
We should not be less humane than were Englishmen in
the centuries that preceded this Republic’ And the
practical considerations are not less relevant today than
they were when urged by Sir John Hawles and Hale and
Hawkins and Blackstone in writings which nurtured so
many founders of the Republic. If a man has gone in-
sane, is he still himself? Is he still the man who was con-
victed? In any event “were he of sound memory, he
might allege somewhat” to save himself from doom. It
is not an idle fancy that one under sentence of death
ought not, by becoming non compos, be denied the means
to “allege somewhat” that might free him. Such an

1 The first publication of Hale’s Pleas of the Crown was of course
based upon the manuscript left by him at his death in 1676. See
6 Holdsworth, A History of English Law 574, 589-90 (1924).

2See Report of the Committee on Insanity and Crime, Cmd.
No. 2005, pp. 17, 19 (1923).
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opportunity may save life, as the last minute applications
to this Court from time to time and not always without
suceess amply attest.?

The short of it is that American law is not more brutal
than what is revealed as the unbroken command of Eng-
lish law for centuries preceding the separation of the Colo-
nies. The Court puts out of sight, as it were, what is basic
to a disposition of this case, namely, that not a State in
the Union supports the notion that an insane man under
sentence of death would legally be executed. If respect
is to be given to claims so deeply rooted in our common
heritage as this limitation upon State power, the Four-
teenth Amendment stands on guard to enforce it.

Unless this restriction on State power is fully recognized
and its implications are duly respected, the crucial ques-
tions presented by this case are avoided. We are here
not dealing with the Crown’s prerogative of mercy con-
tinued through the pardoning power in this country as an
exercise of grace. See Ex parte Grossman, 267 U. S. 87.
Nor are we dealing with the range of discretion vested in
judges by penal laws carrying flexible instead of fixed pen-
alties. See Williams v. New York, 337 U. S. 241. We
are dealing with a restriction upon the States against
taking life if a certain fact is established, to-wit, insanity,

3 Insane persons do not have the capacity to plead or be tried.
See Youtsey v. United States, 97 F. 937; Forthoffer v. Swope, 103
F. 2d 707. After sentence of death, the test of insanity is whether
the prisoner has not “from the defects of his faculties, sufficient intel-
ligence to understand the nature of the proceedings against him,
what he was tried for, the purpose of his punishment, the impending
fate which awaits him, a sufficient understanding to know any fact
which might exist which would make his punishment unjust or
unlawful, and the intelligence requisite to convey such information
to his attorneys or the court.” In re Smith, 25 N. M. 48, 59, 176
P. 819, 823. See also People v. Geary, 298 Ill. 236, 131 N. E. 652;
In re Grammer, 104 Neb. 744, 178 N. W. 624.
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like unto other restrictions upon the State in taking lib-
erty or property. In view of the Due Process Clause
it is not for the State to say: “I choose not to take life
if a man under sentence becomes insane.” The Due
Process Clause says to a State: “Thou shalt not.”

And so we come to the implications of this constitu-
tional restriction upon a State in order to determine
whether it can deny all opportunity to lay before some
agency of government facts and circumstances which, if
true, must stay the executioner’s hand.

The manner in which the States have dealt with this
problem furnishes a fair reflex, for purposes of the Due
Process Clause, of the underlying feelings of our society
about the treatment of persons who become insane while
under sentence of death.

Six States no longer have the death penalty. (See
Appendix, Part A.) As to the remaining 42:

I. In 30 States, execution of the death penalty is sus-
pended upon a determination of insanity superven-
ing after sentence.

(a) Of these, 9 States provide (5 by statute and
4 under common law) that the inquiry shall
be entirely judicial. (Part B.)

(b) Of these, 14 States provide for the ultimate
determination of sanity or insanity by a judge
or jury after a hearing, upon initiation of the
hearing by a designated prison or police official.

(1) Of these, 2 States provide for judicial
review of the official’s decision not to
initiate a hearing. (Part C-I1.)

(2) Of these, 12 States have no legislation
or adjudication defining whether the
official’s decision is subject to review.
(Part C-II.)
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(e) Of these, 7 States provide for the ultimate
determination of sanity by the Governor or
by a body of physicians and laymen.

(1) Of these, 1 State appears to afford an
opportunity to be heard. (Part D-1.)

(2) Of these, 3 States appear to provide
for an ex parte inquiry. (Part D-II.)

(3) Of these, 3 States have no provision
indicating the nature of the inquiry.
(Part D-III.)

II. In 3 States, suspension of execution of the death
penalty because of insanity is at the discretion of
the Governor. (Part E.)

ITI. Asto 9 States, the available legislation and decisions
afford no clear basis for classification. Of these, 4
give strong indications that execution of the death
penalty is suspended upon insanity supervening after
sentence,* 3 offer insufficient material even for infer-
ence, and 2 offer no relevant material. (Part F.)

We start with the fact that not a single State gives
any indication of having uprooted the heritage of the
common law which deemed it too barbarous to execute
a man while insane. This brings us to the mode of estab-
lishing the crucial basis for the lawful killing by a State,
namely, that it kill not an insane person. Nine States
make the necessary inquiry entirely judicial. Fourteen
more States put the responsibility for initiating judicial
inquiry, with various alternatives of judge and jury, upon
an appropriate official. In ten States the determination
of sanity is vested in the Governor either with or with-

¢In these 4 States, 3 have statutory provisions dealing with in-
sanity after conviction but before sentence, and 1 has a provision
dealing with insanity after conviction. Compare State v. Allen, 204
La. 513, 15 So. 2d 870.
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out the aid of advisors or in a separate administrative
board. But even as to these, in only six States, including
Georgia, is it clear that such an inquiry may be entirely
behind closed doors without any opportunity for sub-
mission of facts on behalf of the person whose sanity
is to be determined as a prerequisite to killing him.

This impressive body of State legislation signifies
more than the historic continuity of our repulsion
against killing an insane man even though he be
under sentence of death. The vindication of this
concern turns on the ascertainment of what is called
a fact, but which in the present state of the men-
tal sciences is at best a hazardous guess however con-
scientious. If the deeply rooted principle in our so-
ciety against killing an insane man is to be respected,
at least the minimum provision for assuring a fair appli-
cation of that principle is inherent in the principle itself.
And the minimum assurance that the life-and-death
guess will be a truly informed guess requires respect for
the basic ingredient of due process, namely, an oppor-
tunity to be allowed to substantiate a claim before it is
rejected.

This is a requirement that this Court has enforced
again and again when mere interests of property were
involved. See e. g., Pennoyer v. Neff, 95 U. S. 714;
Priest v. Trustees of Las Vegas, 232 U. S. 604. It cannot
be that the Court is more concerned about property losses
that are not irremediable than about irretrievable human
claims. If, as was held only the other day, due process
saves a man from being sent to jail for sixty days on a
charge of contempt because he was tried in secret, In re
Oliver, 333 U. S. 257, due process ought also to vindicate
the self-respect of society by not sending a man to his
death on the basis of a proceeding as to his sanity in
which all opportunity on his behalf has been denied to
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show that he is in fact in that condition of insanity which
bars the State from killing him. He should not be denied
the opportunity to inform the mind of the tribunal—be
it a Governor, a board or a judge—that has to decide
between life and death, not as a matter of grace but on
the basis of law. For if he be insane his life cannot be
forfeit except in violation of the law of the land.

If a man “is at the very least entitled to have his
friends, relatives and counsel present, no matter with
what offense he may be charged” before being con-
victed, In re Oliver, supra at 272, he should no less be
allowed to have someone speak for him when the issue
is not merely a prerogative of mercy or the exercise of dis-
cretion which modern penological thought, translated into
legislation, vests in judges in imposing sentence. The
killing of an insane man under sentence, it needs to be
repeated, is in our law not a matter of discretion. Not to
kill such an insane man “has its roots in our English com-
mon law heritage” no less deep than not to conviet him
without a hearing. See In re Oliver, supra at 266. The
rule against killing an insane person embedded so deeply
in our law as to be protected by substantive aspects of
due process requires as part of procedural due process
that the victim be given an opportunity through counsel
or the next of kin to invoke the substantive principle of
due process.

Since it does not go to the question of guilt but to
its consequences, the determination of the issue of
insanity after sentence does not require the safeguards
of a judicial proceeding. See Ng Fung Ho v. Whate,
259 U. S. 276, 284-85. Nor need the proceeding be
open; it may be in camera. But precisely because the
inquiry need not be open and may be made in camera,
it must be fair in relation to the issue for determination.
In the present state of the tentative and dubious knowl-
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edge as to mental diseases and the great strife of schools
in regard to them, it surely operates unfairly to make such
determinations not only behind closed doors but with-
out any opportunity for the submission of relevant con-
siderations on the part of the man whose life hangs in the
balance.

To say that an inquiry so conducted is unfair because
of the treacherous uncertainties in the present state of
psychiatric knowledge is not to impugn the good faith
of Governors or boards in excluding what is sought to
be put before them on behalf of a putative insane person.
The fact that a conclusion is reached in good conscience
is no proof of its reliability. The validity of a conclusion
depends largely on the mode by which it was reached.
A Governor might not want to have it on his conscience
to have sent a man to death after hearing conflicting
views, equally persuasive, regarding the man’s sanity.
Claims obviously frivolous need of course not be heard,
even as this Court does not listen to claims that raise
no substantial question. It is not suggested that peti-
tioner’s claim of insanity was baseless.

It is a groundless fear to assume that it would obstruct
the rigorous administration of criminal justice to allow
the case to be put for a claim of insanity, however informal
and expeditious the procedure for dealing with the claim.
The time needed for such a fair procedure could not
unreasonably delay the execution of the sentence unless
in all fairness and with due respect for a basic principle
in our law the execution should be delayed. The risk
of an undue delay is hardly comparable to the grim risk
of the barbarous execution of an insane man because of
a hurried, one-sided, untested determination of the ques-
tion of insanity, the answers to which are as yet so
wrapped in confusion and conflict and so dependent on
elucidation by more than one-sided partisanship.
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To deny all opportunity to make the claim that was
here made on behalf of the petitioner is in my view a
denial of due process of law.

APPENDIX TO OPINION OF FRANKFURTER, J.

State legislation and judicial decisions concerning execu-
tion of death penalty where insanity supervenes after
sentence.!

A. States in which problem does not arise because they
have no death penalty: *

(1) Me. Rev. Stat. c. 117, § 1 (1944).

(2) Mich. Comp. Laws § 750.316 (1948).

(3) Minn. Stat. §619.07 (Henderson
1945).

(4) N. D. Rev. Code §12-2713 (1943).°

(5) R. 1. Gen. Laws c. 606, § 2 (1938).°

(6) Wis. Stat. § 340.02 (1947).

11t is appropriate to give warning that the meaning attributed to
some of the statutes cited in this Appendix does not have the benefit
of guiding State adjudication and that, even when such adjudication
is available to throw light on statutory meaning or on the State’s
common law, classification has been based on judicial pronounce-
ments which are not always explicit holdings. The ascertainment
of the law of a State when there is not a clear ruling by the highest
court of that State is treacherous business. It should also be added
that while this Appendix is based on the latest legal materials in the
Library of this Court that is no guarantee that there may not be still
later relevant local materials.

2 The statutes cited give the penalty for first degree murder.
also Griinhut, Penal Reform 7 (1948).

8 The penalty for first degree murder is life imprisonment gnless
person is under sentence of life imprisonment at the tume 0
conviction.

See

a
f
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B. States suspending execution of death penalty under
statutory or common law provisions for hearing before
judge or judge and jury upon initiation by judge: *

I. Statutory procedure:

(7) Ala. Code Ann. tit. 15, § 427 (1940).

(8) Colo. Stat. Ann. c. 48, §§6, 7 (1935).
See Bulger v. People, 61 Colo. 187, 156
P. 800.

(9) IlL. Rev. Stat. c. 38, §§ 593-94 (1949).
See People v. Geary, 298 111. 236, 131
N. E. 652; People v. Preston, 345 111
11, 177 N. E. 761.

(10) La. Code Crim. Law & Proc. Ann. art.
267 (1943). See State v. Allen, 204
La. 513, 15 So. 2d 870, 18 Tulane L.
Rev. 497; State v. Gunter, 208 La.
694, 23 So. 2d 305; State v. Hebert,
187 La. 318, 174 So. 369; La. Laws
1918, No. 261, p. 483.

(11) N.J. Stat. Ann. § 2:193-12 (1939) in
connection with In re Lang, 77 N. J. L.
207,71 A.47; In re Herron, 77 N. J. L.
315, 72 A. 133; 79 N. J. L. 67, 73 A.
599.

IT. Common law procedure:

(12) North Carolina. See State v. Vann,

84 N. C. 722, 724; State v. Godwin,

216 N. C. 49, 3 S. E. 2d 347; State v.

- Sullivan, 229 N. C. 251, 49 S. E. 2d

“In all States providing for suspension of death penalty upon
Supervening insanity, the procedural problem raises two questions:
(1) Who shall decide whether there has been a sufficient prima facie
showing of insanity to warrant initiation of a further proceeding;
(2) who shall be the fact finder in such proceeding.
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(13)

(14)

(15)

458. See also N. C. Gen. Stat. Ann.
§§ 122-84, 122-85 (Supp. 1949).
South Carolina. See State v. Beth-
une, 88 S. C. 401, 71 S. E. 29. See also
S. C. Code Ann. § 6239 (1942).
Tennessee. See Jordan v. State, 124
Tenn. 81, 90-91, 135 S. W. 327,
329-30; Bonds v. State, 8 Tenn. 142.
See also Tenn. Code Ann. §§ 4476,
4502 (Williams 1934).

Washington. See State v. Nordstrom,
21 Wash. 403, 58 P. 248; Grossi v.
Long, 136 Wash. 133, 238 P. 983;
State ex rel. Alfani v. Superior Court,
139 Wash. 125, 245 P. 929; State v.
Davis, 6 Wash. 2d 696, 717, 108 P. 2d
641, 650-51.

C. States suspending execution of death penalty under
statutory provisions for hearing before judge or jury
upon initiation by designated prison or police official: °

1. Official’s refusal to initiate subject to judicial

review:
(16)

5 See note 4 supra.

Ark. Stat. Ann. §§41-109, 43-2622
(1947). See Howell v. Kincannon,
181 Ark. 58,24 S. W. 2d 953; Howell v.
Todhunter, 181 Ark. 250, 25 S. W. 2d
21; Shank v. Todhunter, 189 Ark. 881,
758. W. 2d 382.

Most of the States in Parts C and D require

the official responsible for initiating the further inquiry to act if there
is “good reason,” or a like ground, for believing that the convicted
man is insane. In some of these States the relevant statute provides
that the official “may” act where “good reason” exists, thereby rais-
ing the familiar problem as to when “may,” considering its function,
means “must” in legislative English. Compare Howell v. Todhunter,
181 Ark. 250, 25 S. W. 2d 21.
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(17) Cal. Pen. Code §§ 1367, 3701-03
(1949). See Phyle v. Duffy, 34 Cal.
2d 144, 208 P. 2d 668.

II. Whether official’s refusal to initiate inquiry is
subject to review undefined by legislation or
adjudication:

(18) Idaho Code Ann. §§19-2709 to 19—
2712, 19-3301 (1948).

(19) Ky. Rev. Stat. § 431.240 (1948). See
Ky. Codes, Crim. Prac. §§295-96
(1948); Barrett v. Commonwealth,
202 Ky. 153, 259 S. W. 25; Stucker v.
Commonwealth, 261 Ky. 618, 88 S. W,
2d 280; Murrell v. Commonwealth,
291 Ky. 65, 163 S. W. 2d 1.

(20) Mo. Rev. Stat. Ann. §§4192-94
(1939).

(21) Mont. Rev. Codes Ann. §§ 94-8009 to
94-8012 (1947).

(22) Nev. Comp. Laws Ann. §§ 11192.01 to
11192.06 (Supp. 1945).

(23) N. M. Stat. Ann. §§ 42-1404 to 42—
1407 (1941).

(24) Ohio Gen. Code Ann. §§ 13456-8,
13456-9 (1939).

(25) Okla. Stat. Ann. tit. 22, §§ 1005-08
(1937). See Bingham v. State, 82
Okla. Crim. 305, 169 P. 2d 311.

(26) Pa. Stat. Ann. tit. 50, §48 (Supp.
1948). See Commonwealth v. Barnes,
280 Pa. 351, 124 A. 636 (whether stat-
ute applies after convietion and sen-
tence or whether common law prinei-
ciples govern is not clear). But cf.
Ezx parte McGinns, 14 W. N. C. 221
(Pa. Sup. Ct.).
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(27) Tex. Stat., Code Crim. Proc. arts.
021-27 (1948). See Dotson v. State,
149 Tex. Crim. 434, 195 S. W. 2d
372. A hearing may also be initiated
on the affidavits of two private phy-
sicians. Cf. Ex parte Millikin, 108
Tex. Crim. 121, 299 S. W. 433; Mulli-
kin v. Jeffrey, 117 Tex. 134, 299 S. W.
393 (similar earlier statute).

(28) Utah Code Ann. §§ 105-37-9 to 105-
37-12 (1943). See State ex rel. John-
son v. Alexander, 87 Utah 376, 49 P.
2d 408; State v. Green, 88 Utah 491,
55 P. 2d 1324.

(29) Wyo. Comp. Stat. Ann. §§ 10-1701,
10-1702 (1945).

III. Official’s refusal to initiate given explicit final-
ity without review:
None.

D. States suspending execution of death penalty under
statutory provisions for inquiry by Governor or by
a body of physicians and laymen on initiation by
designated prison or police official :

I. Proceeding appears to afford opportunity to
be heard:

(30) Iowa Code §§ 792.5 to 792.7 (1946).

II. Proceeding appears to be ex parte:
(31) Conn. Gen. Stat. § 8817 (1949).
(32) Kan. Gen. Stat. Ann. §62-2406
(1935).
(33) Neb. Rev. Stat. §29-2509 (1943)
See In re Grammer, 104 Neb. 744, 178
N. W. 624.
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ITI. Whether proceeding is ex parte or affords op-
portunity to be heard is uncertain:

(34) Ariz. Code Ann. §§ 44-2307, 44-2309
(1939).

(35) Fla. Stat. §922.07 (1941).

(36) Miss. Code Ann. § 2558 (1942).

E. States in which suspension of execution of death pen-
alty because of insanity is at discretion of Governor:

(37) Ga. Code Ann. §§27-2601, 27-2602
(1936), Solesbee v. Balkcom, 205 Ga.
122, 52 S. E. 2d 433.

(38) Indiana. Diamond v. State, 195 Ind.
285, 144 N. E. 466 (only remedy is
reprieve by Governor).

(39) Mass. Gen. Laws c. 279, § 48 (1932),
Juggins v. Executive Council, 257
Mass. 386, 154 N. E. 72 (only remedy
seems to be reprieve by Governor
with advice and consent of Executive
Council).

F. States as to which legislation or judicial decisions
afford no clear basis for classification:

(40) Delaware. Compare Del. Rev. Code
§ 3083 (1935) (insanity after convic-
tion but before sentence in capital
cases) ; id. § 3084 (insanity while serv-
ing imprisonment sentence).
Maryland. Compare Md. Ann. Code
Gen. Laws art. 27, § 798; art. 59, § 47
(1939) (insanity while serving im-
prisonment sentence).

(42) New Hampshire.

874433 O—50—7
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(43)

(44)

(45)

(46)
(47)

(48)

N. Y. Crim. Code § 495a. Compare
2 Rep. Atty. Gen. N. Y. 294, 297
(1914), with People v. Skunrsky, 213
N.Y. 151, 153-54, 107 N. E. 47-48.
Oregon. Compare Ore. Comp. Laws
Ann. §§26-930, 26-931 (1940) (in-
sanity at trial).

South Dakota. Compare S. D. Code
§ 34.2001 (1939) (a person cannot
“be tried, adjudged to punishment, or
punished for a public offense while he
is insane”); id. §§ 34.2002 to 34.2004
(insanity after conviction but before
sentence).

Vermont.

Virginia. Compare Va. Code Ann.
§§ 19208, 37-93 (1950) (insanity
after conviction but before sentence);
wd. §19-209 (insanity while serving
imprisonment sentence).

West Virginia. Compare W. Va. Code
Ann. §6198 (1949) (insanity after
conviction or while serving sentence).
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Syllabus.

WONG YANG SUNG v. McGRATH, ATTORNEY
GENERAL, T AL

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT.

No. 154. Argued December 6, 1949 —Decided February 20, 1950.

1. Administrative hearings in proceedings for the deportation of
aliens must conform to the requirements of the Administrative
Procedure Act, 5 U. S. C. §§ 1001 et seq. Pp. 35-53.

2. The history of this Act discloses that it is remedial legislation
which should be construed, so far as its text permits, to give effect
to its remedial purposes where the evils it was aimed at appear.
Pp. 36-41.

3. One of the fundamental purposes of the Act was to ameliorate
the evils resulting from the practice of commingling in one person
the duties of prosecutor and judge. Pp. 41-45, 46.

4. A hearing in a proceeding for the deportation of an alien was
presided over by a “presiding inspector” of the Immigration Serv-
ice, who had not investigated that particular case but whose general
duties included the investigation of similar cases. There being
no “examining inspector” present to conduct the prosecution, it
was the duty of the “presiding inspector” to conduct the interroga-
tion of the alien and the Government’s witnesses, cross-examine
the alien’s witnesses, and “present such evidence as is necessary
to support the charges in the warrant of arrest.” It might become
his duty to lodge an additional charge against the alien and hear
the evidence on that charge. After the hearing, he was required
to prepare a summary of the evidence, proposed findings of fact,
conclusions of law, and a proposed order, for the consideration of
the Commissioner of Immigration. Held.: This was contrary to the
purpose of the Administrative Procedure Act to ameliorate the
evils resulting from a combination of the prosecuting and adjudi-
cating functions in administrative proceedings. Pp. 45-48.

5. Section 5 of the Administrative Procedure Act, which establishes
certain formal requirements for every “adjudication required by
statute to be determined on the record after opportunity for agency
hearing,” applies to deportation proceedings conducted by the Im-
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migration Service, although the Immigration Act contains no ex-
press requirement for hearings in deportation proceedings. Pp.
48-51.

(a) The limitation of § 5 of the Administrative Procedure Act
to hearings “required by statute” does not exempt hearings held
by compulsion but only those which administrative agencies may
hold by regulation, rule, custom, or special dispensation. P. 50.

(b) They do not exempt hearings the requirement for which has
been read into a statute by this Court in order to save the statute
from constitutional invalidity. Pp. 50-51.

6. The exception in § 7 (a) of the Administrative Procedure Act of
proceedings before “officers specially provided for by or designated
pursuant to statute” does not exempt deportation hearings held
before immigrant inspectors. Pp. 51-53.

(a) Nothing in the Immigration Act specifically provides that
immigrant inspectors shall conduect deportation hearings or be
designated to do so. Pp. 51-52.

84 U. S. App. D. C. 419, 174 F. 2d 158, reversed.

In a habeas corpus proceeding, the District Court held
that the Administrative Procedure Act of June 11, 1946,
60 Stat. 237, 5 U. S. C. §§ 1001 et seq., does not apply to
deportation hearings. 80 F. Supp. 2385. The Court of
Appeals affirmed. 84 U. S. App. D. C. 419, 174 F. 2d
158. This Court granted certiorari. 338 U. S. 812
Reversed, p. 53.

Irving Jaffe argued the cause for petitioner. With him
on the brief were Jack Wasserman, Gaspare Cusumano
and Thomas A. Farrell.

Robert W. Ginnane argued the cause for respondents.
With him on the brief were Solicitor General Perlman,
Assistant Attorney General Campbell, Robert S. Erdahl,
L. Paul Winings and Charles Gordon.

Wendell Berge, A. Alvis Layne, Jr. and John B. Gage
filed a brief for Riss & Co., Inc., as amicus curiae, support-
ing petitioner.
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Mg. JusticeE JacksonN delivered the opinion of the
Court.

This habeas corpus proceeding involves a single ulti-
mate question—whether administrative hearings in
deportation cases must conform to requirements of the
Administrative Procedure Act of June 11, 1946, 60 Stat.
237,5 U. S. C. §§ 1001 et seq.

Wong Yang Sung, native and citizen of China, was
arrested by immigration officials on a charge of being
unlawfully in the United States through having over-
stayed shore leave as one of a shipping crew. A hearing
was held before an immigrant inspector who recom-
mended deportation. The Acting Commissioner ap-
proved; and the Board of Immigration Appeals affirmed.

Wong Yang Sung then sought release from custody by
habeas corpus proceedings in District Court for the
District of Columbia, upon the sole ground that the ad-
ministrative hearing was not conducted in conformity
with §§ 5 and 11 of the Administrative Procedure Act.

! Particularly invoked are §5 (c¢), 60 Stat. 237, 240, 5 U. S. C.
§ 1004 (c), which provides in part:

“The same officers who preside at the reception of evidence pur-
suant to section 7 shall make the recommended decision or initial
decision required by section 8 except where such officers become un-
available to the agency. Save to the extent required for the dispo-
sition of ex parte matters as authorized by law, no such officer shall
consult any person or party on any fact in issue unless upon notice
and opportunity for all parties to participate; nor shall such officer
be responsible to or subject to the supervision or direction of any
officer, employee, or agent engaged in the performance of investi-
gative or prosecuting functions for any agency. No officer, employee,
or agent engaged in the performance of investigative or prosecuting
functions for any agency in any case shall, in that or a factually
Pfilated case, participate or advise in the decision, recommended deci-
Slon, or agency review pursuant to section 8 except as witness or
counsel in public proceedings. . . .’; and § 11, 60 Stat. at 244, 5
U. 8. C. §1010, which provides in part: “Subject to the civil-service
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The Government admitted noncompliance, but asserted
that the Act did not apply. The court, after hearing,
discharged the writ and remanded the prisoner to cus-
tody, holding the Administrative Procedure Act inap-
plicable to deportation hearings. 80 F. Supp. 235. The
Court of Appeals affirmed. 84 U. S. App. D. C. 419,
174 F. 2d 158. Prisoner’s petition for certiorari was not
opposed by the Government and, because the question
presented has obvious importance in the administration
of the immigration laws, we granted review. 338 U. S.
812.
I

The Administrative Procedure Act of June 11, 1946,
supra, is a new, basic and comprehensive regulation of
procedures in many agencies, more than a few of which
can advance arguments that its generalities should not
or do not include them. Determination of questions of
its coverage may well be approached through considera-
tion of its purposes as disclosed by its background.

Multiplication of federal administrative agencies and
expansion of their functions to include adjudications

and other laws to the extent not inconsistent with this Act, there
shall be appointed by and for each agency as many qualified and
competent examiners as may be necessary for proceedings pursuant
to sections 7 and 8, who shall be assigned to cases in rotation s0
far as practicable and shall perform no duties inconsistent with their
duties and responsibilities as examiners. Examiners shall be remov-
able by the agency in which they are employed only for good cause
established and determined by the Civil Service Commission (herein-
after called the Commission) after opportunity for hearing and upon
the record thereof. Examiners shall receive compensation prescribed
by the Commission independently of agency recommendations of
ratings and in accordance with the Classification Act of 1923, as
amended, except that the provisions of paragraphs (2) and (3) of sub-
section (b) of section 7 of said Act, as amended, and the provisions
of section 9 of said Act, as amended, shall not be applicable. . . .”
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which have serious impact on private rights has been one
of the dramatic legal developments of the past half-
century.? Partly from restriction by statute, partly from
judicial self-restraint, and partly by necessity—from the
nature of their multitudinous and semilegislative or ex-
ecutive tasks—the decisions of administrative tribunals
were accorded considerable finality, and especially with
respect to fact finding.* The conviction developed, par-
ticularly within the legal profession, that this power was
not sufficiently safeguarded and sometimes was put to
arbitrary and biased use.!

Concern over administrative impartiality and response
to growing discontent was reflected in Congress as early
as 1929, when Senator Norris introduced a bill to create

2See e. g., Blachly and Oatman, Administrative Legislation and
Adjudication 1 (1934) ; Landis, The Administrative Process 1 (1938) ;
Pound, Administrative Law 27 (1942); Carrow, The Background of
Administrative Law 1 (1948); The Federal Administrative Procedure
Act and the Administrative Agencies 4 (N.Y. U. 1947) ; Final Report
of Attorney General’s Committee on Administrative Procedure 7
(1941), contained in S. Doc. No. 8, 77th Cong., 1st Sess. (1941);
Cushman, The Independent Regulatory Commissions, cc. II-V
(1941) ; Frankfurter, The Task of Administrative Law, 75 U. of
Pa. L. Rev. 614 (1927) ; materials cited in n. 4, infra.

3 See e. ¢g., Dickinson, Administrative Justice and the Supremacy of
Law, passim (1927); Final Report of Attorney General’s Committee
on Administrative Procedure, supra, at 11-18, 75-92; and see mate-
rials cited in n. 4, infra.

*E. g., Root, Public Service by the Bar, 41 A. B. A. Rep. 355,
368 (1916); Hughes, Some Aspects of the Development of American
Law, 30 N. Y. B. A. Rep. 266, 269 (1916); Sutherland, Private
Rights and Government Control, 42 A. B. A. Rep. 197, 205 (1917);
Address of President Guthrie, 46 N. Y. B. A. Rep. 169, 186 (1923).
After 1933, when the American Bar Association formed a Special
Committee on Administrative Law, the Bar’s concern can be traced
in this Committee’s reports. E. g., 58 A. B. A. Rep. 197, 407 (1933);
59 A.B. A. Rep. 539 (1934); 61 A. B. A. Rep. 720 (1936) ; 62 A. B. A.
Rep. 789 (1937).
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a separate administrative court.” Fears and dissatisfac-
tions Increased as tribunals grew in number and juris-
diction, and a succession of bills offering various remedies
appeared in Congress.® Inquiries into the practices of
state agencies, which tended to parallel or follow the
federal pattern, were instituted in several states, and some
studies noteworthy for thoroughness, impartiality and
vision resulted.’

The Executive Branch of the Federal Government also
became concerned as to whether the structure and pro-
cedure of these bodies was conducive to fairness in the
administrative process. President Roosevelt’s Com-
mittee on Administrative Management in 1937 recom-
mended complete separation of adjudicating functions
and personnel from those having to do with investigation
or prosecution.® The President early in 1939 also di-
rected the Attorney General to name “a committee of
eminent lawyers, jurists, scholars, and administrators to
review the entire administrative process in the various

58. 5154, 70th Cong., 2d Sess. (1929).

S. 1835, 73d Cong., Ist Sess. (1933); S. 3787, H. R. 12297, 74th
Cong., 2d Sess. (1936); S. 3676, 75th Cong., 3d Sess. (1938); H. R.
6324, H. R. 4235, H. R. 4236, S. 915, S. 916, 76th Cong., 1st Sess.
(1939); S. 674, S. 675, S. 918, H. R. 3464, H. R. 4238, H. R. 4782,
77th Cong., 1st Sess. (1941); H. R. 4314, H. R. 5081, H. R. 5237,
S. 2030, 78th Cong., 2d Sess. (1944); H. R. 1203, S. 7, 79th Cong.,
1st Sess. (1945).

7E. g., Benjamin, Administrative Adjudication in the State of New
York (1942); Tenth Biennial Report of the Judicial Council to the
Governor and Legislature of California (1944). See also Fesler,
The Independence of State Regulatory Agencies (1942); Handbook
of the National Conference of Commissioners on Uniform State Laws,
226 et seq. (1943); 63 A. B. A. Rep. 623 (1938).

8 Administrative Management in the Government of the United
States, Report of the President’s Committee on Administrative Man-
agement 37 (1937).
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departments of the executive Government and to recom-
mend improvements, including the suggestion of any
needed legislation.” ®

So strong was the demand for reform, however, that
Congress did not await the Committee’s report but passed
what was known as the Walter-Logan bill, a comprehen-
sive and rigid prescription of standardized procedures for
administrative agencies.” This bill was vetoed by Presi-
dent Roosevelt December 18, 1940, and the veto was
sustained by the House.* But the President’s veto
message made no denial of the need for reform. Rather
it pointed out that the task of the Committee, whose ob-
Jective was “to suggest improvements to make the proc-
ess more workable and more just,” had proved “unex-
pectedly complex.” The President said, “I should desire
to await their report and recommendations before ap-
proving any measure in this complicated field.” **

The committee divided in its views and both the major-
ity and the minority submitted bills * which were intro-
duced in 1941. A subcommittee of the Senate Judiciary
Committee held exhaustive hearings on three proposed

® The quoted statement is from President Roosevelt’s message to
Congress of December 18, 1940, vetoing H. R. 6324, the so-called
Walter-Logan bill. H. R. Doc. No. 986, 76th Cong., 3d Sess., 3—4
(1940). The origin and orders leading to the creation of the Attor-
ney General’s Committee are set out in Appendix A of the Com-
mittee’s Final Report, supra.

108,915, H. R. 6324, 76th Cong., 1st Sess. (1939).

1186 Cong. Rec. 13942-3 (1940), reprinted in H. R. Doc. No. 986,
76th Cong., 3d Sess. (1940).

286 Cong. Rec. 13953 (1940).

1386 Cong. Rec. at 13943; H. R. Doc. No. 986, supra, 4.

* These bills appear at pp. 192 and 217 of the Committee’s Final
Report, supra. The majority bill became S. 675, 77th Cong., 1st
Sess. (1941) and the minority recommendation was embodied in
S. 674, 77th Cong., 1st Sess. (1941).
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measures,”” but, before the gathering storm of national
emergency and war, consideration of the problem was put
aside. Though bills on the subject reappeared in 1944
they did not attract much attention.

The MecCarran-Sumners bill, which evolved into the
present Act, was introduced in 1945 Its consideration
and hearing, especially of agency interests, was painstak-
ing. All administrative agencies were invited to submit
their views in writing. A tentative revised bill was then
prepared and interested parties again were invited to sub-
mit criticisms.”® The Attorney General named repre-
sentatives of the Department of Justice to canvass the
agencies and report their criticisms, and submitted a
favorable report on the bill as finally revised.® It passed
both Houses without opposition and was signed by Presi-
dent Truman June 11, 1946.%

The Act thus represents a long period of study and
strife; it settles long-continued and hard-fought conten-
tions, and enacts a formula upon which opposing social
and political forces have come to rest. It contains many
compromises and generalities and, no doubt, some am-

15 The hearings ran from April 2 to July 2, 1941, and, with an
appendix, have been collected in four parts and over 1,600 pages.
Hearings before Subcommittee of the Committee on the Judiciary
on S. 674, S. 675 and S. 918, 77th Cong., 1st Sess. (1941).

¥ H. R. 4314, H. R. 5081, H. R. 5237, S. 2030, 78th Cong., 2d
Sess. (1944).

178. 7 and H. R. 1203, 79th Cong., 1st Sess. (1945).

18See H. R. Rep. No. 1980, 79th Cong., 2d Sess. 14-15 (1946);
S. Rep. No. 752, 79th Cong., Ist Sess. 4-5 (1945), reprinted in S. Doc.
No. 248, 79th Cong., 2d Sess., at 233, 248-249, and 185, 190-191,
respectively.

8. Rep. No. 752, 79th Cong., 1st Sess. 37-45 (1945); 92 Cong.
Rec. App. A-2982-5 (1946).

2092 Cong. Rec. 2167 (1946) (passage by the Senate); 92 Cong.
Rec. 5668 (1946) (amended version passed by House); 92 Cong.
Ree. 5791 (1946) (House version agreed to by Senate); 92 Cong.
Rec. 6706 (1946) (approved by the President).
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biguities. Experience may reveal defects. But it would
be a disservice to our form of government and to the
administrative process itself if the courts should fail, so
far as the terms of the Act warrant, to give effect to its
remedial purposes where the evils it was aimed at appear.

II.

Of the several administrative evils sought to be cured
or minimized, only two are particularly relevant to issues
before us today. One purpose was to introduce greater
uniformity of procedure and standardization of adminis-
trative practice among the diverse agencies whose cus-
toms had departed widely from each other.** We pursue
this no further than to note that any exception we may
find to its applicability would tend to defeat this purpose.

More fundamental, however, was the purpose to curtail
and change the practice of embodying in one person or
agency the duties of prosecutor and judge. The Presi-
dent’s Committee on Administrative Management voiced
in 1937 the theme which, with variations in language, was
reiterated throughout the legislative history of the Act.
The Committee’s report, which President Roosevelt
transmitted to Congress with his approval as “a great

document of permanent importance,” * said:

“. . . the independent commission is obliged to

carry on judicial functions under conditions which

ZH. R. Rep. No. 1980, 79th Cong., 2d Sess. 16 (1946); Final
Report of the Attorney General’s Committee on Administrative Pro-
cedure, 20 (1941); McFarland, Analysis of the Federal Administra-
tive Procedure Act, in Federal Administrative Procedure Act and the
Administrative Agencies 16, 22 (N. Y. U. 1947). See also Hearings
before Subcommittee No. 4 of the House Committee on the Judiciary
on H. R. 4236, H. R. 6198, and H. R. 6324, 76th Cong., 1st Sess. 14,
31 (1939); S. Rep. No. 442, 76th Cong., 1st Sess. 9 (1939); H. R.
Rep. No. 1149, 76th Cong., 1st Sess. 2-3 (1939); S. Doc. No. 71,
76th Cong., 1st Sess. 5 (1939).

22 81 Cong. Rec. 187,191 (1937).
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threaten the impartial performance of that judicial
work. The discretionary work of the administrator
is merged with that of the judge. Pressures and
influences properly enough directed toward officers
responsible for formulating and administering policy
constitute an unwholesome atmosphere in which to
adjudicate private rights. But the mixed duties of
the commissions render escape from these subversive
influences impossible.

“Furthermore, the same men are obliged to serve
both as prosecutors and as judges. This not only
undermines judicial fairness; it weakens public con-
fidence in that fairness. Commission decisions af-
fecting private rights and conduct lie under the sus-
picion of being rationalizations of the preliminary
findings which the commission, in the role of prose-
cutor, presented to itself.” Administrative Manage-
ment in the Government of the United States,
Report of the President’s Committee on Administra-
tive Management, 36-37 (1937).

The Committee therefore recommended a redistribu-
tion of functions within the regulatory agencies. “[1]t
would be divided into an administrative section and a ju-
dicial section” and the administrative section “would for-
mulate rules, initiate action, investigate complaints . . .”
and the judicial section “would sit as an impartial, inde-
pendent body to make decisions affecting the public
interest and private rights upon the basis of the records
and findings presented to it by the administrative sec-
tion.” Id.at 37.

Another study was made by a distinguished committee
named by the Secretary of Labor, whose jurisdiction at
the time included the Immigration and Naturalization
Service. Some of the committee’s observations have rele-
vancy to the procedure under examination here. It said:
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“The inspector who presides over the formal hear-
ing is in many respects comparable to a trial judge.
He has, at a minimum, the function of determining—
subject to objection on the alien’s behalf—what goes
into the written record upon which decision ulti-
mately is to be based. Under the existing practice
he has also the function of counsel representing the
moving party—he does not merely admit evidence
against the alien; he has the responsibility of seeing
that such evidence is put into the record. The pre-
cise scope of his appropriate functions is the first
question to be considered.” The Secretary of Labor’s
Committee on Administrative Procedure, The Immi-
gration and Naturalization Service, 77 (Mimeo.
1940).

Further:

“Merely to provide that in particular cases differ-

ent inspectors shall investigate and hear is an insuffi-
cient guarantee of insulation and independence of
the presiding official. The present organization of
the field staff not only gives work of both kinds
commonly to the same inspector but tends toward
an identity of viewpoint as between inspectors who
are chiefly doing only one or the other kind of
work. . . .

“. . . We recommend that the presiding inspectors
be relieved of their present duties of presenting the
case against aliens and be confirmed [sic] entirely to
the duties customary for a judge. This, of course,
would require the assignment of another officer to
perform the task of a prosecuting attorney. The
appropriate officer for this purpose would seem to be
the investigating inspector who, having prepared the
case against the alien, is already thoroughly familiar
with it. . ..
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“A genuinely impartial hearing, conducted with
critical detachment, is psychologically improbable if
not impossible, when the presiding officer has at once
the responsibility of appraising the strength of the
case and of seeking to make it as strong as possible.
Nor is complete divorce between investigation and
hearing possible so long as the presiding inspector
has the duty himself of assembling and presenting
the results of the investigation. . . .” Id. at 81-82.

And the Attorney General’s Committee on Adminis-
trative Procedure, which divided as to the appropriate
remedy,* was unanimous that this evil existed. Its Final
Report said:

“These types of commingling of functions of in-
vestigation or advocacy with the function of deciding
are thus plainly undesirable. But they are also
avoidable and should be avoided by appropriate
internal division of labor. For the disqualifications
produced by investigation or advocacy are personal
psychological ones which result from engaging in
those types of activity; and the problem is simply
one of isolating those who engage in the activity.
Creation of independent hearing commissioners in-
sulated from all phases of a case other than hearing
and deciding will, the Committee believes, go far
toward solving this problem at the level of the initial
hearing provided the proper safeguards are estab-
lished to assure the insulation. . ..” Rep. Atty.
Gen. Comm. Ad. Proe. 56 (1941), S. Doc. No. 8, 77th
Cong., 1st Sess. 56 (1941).

The Act before us adopts in general this recommended
form of remedial action. A minority of the Committee
had, furthermore, urged an even more thoroughgoing

23 See n. 14, supra.
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separation and supported it with a cogent report. Id.
at 203 et seq.

Such were the evils found by disinterested and com-
petent students. Such were the facts before Congress
which gave impetus to the demand for the reform which
this Act was intended to accomplish. It is the plain
duty of the courts, regardless of their views of the wisdom
or policy of the Act, to construe this remedial legislation
to eliminate, so far as its text permits, the practices it
condemns.

I11.

Turning now to the case before us, we find the admin-
istrative hearing a perfect exemplification of the practices
so unanimously condemned.

This hearing, which followed the uniform practice of
the Immigration Service,”* was before an immigrant in-
spector, who, for purposes of the hearing, is called the
“presiding inspector.” Except with consent of the alien,
the presiding inspector may not be the one who investi-
gated the case. 8 C. F. R. 150.6 (b).* But the inspec-
tor’s duties include investigation of like cases; and while
he is today hearing cases investigated by a colleague, to-
morrow his investigation of a case may be heard before the
inspector whose case he passes on today. An “examining
inspector” may be designated to conduct the prosecution,
8 C. F. R. 150.6 (n), but none was in this case; and, in
any event, the examining inspector also has the same
mixed prosecutive and hearing functions. The presiding

2 See 8 C. F. R. 150.1 et seq.
25 The initial step in a deportation case is the investigation of an
alien by an immigrant inspector. 8 C. F. R. 150.1. This is followed
by issuance of a warrant of arrest, 8 C. F. R. 150.2-150.4, and incar-
ceration, unless the alien is released under bond. 8 C. F. R. 150.5.
The formal hearing follows.
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inspector, when no examining inspector is present, is re-
quired to “conduct the interrogation of the alien and the
witnesses in behalf of the Government and shall cross-
examine the alien’s witnesses and present such evidence as
is necessary to support the charges in the warrant of
arrest.”” 8 C.F. R. 150.6 (b). It may even become his
duty to lodge an additional charge against the alien and
proceed to hear his own accusation in like manner. 8
C. F. R. 150.6 (1). Then, as soon as practicable, he is
to prepare a summary of the evidence, proposed findings
of fact, conclusions of law, and a proposed order. A copy
is furnished the alien or his counsel, who may file excep-
tions and brief, 8 C. F. R. 150.7, whereupon the whole is
forwarded to the Commissioner. 8 C. F. R. 150.9.

The Administrative Procedure Act did not go so far as
to require a complete separation of investigating and
prosecuting functions from adjudicating functions. But
that the safeguards it did set up were intended to amelio-
rate the evils from the commingling of functions as exem-
plified here is beyond doubt. And this commingling, if
objectionable anywhere, would seem to be particularly
so in the deportation proceeding, where we frequently
meet with a voteless class of litigants who not only lack
the influence of citizens, but who are strangers to the
laws and customs in which they find themselves involved
and who often do not even understand the tongue in
which they are accused. Nothing in the nature of the
parties or proceedings suggests that we should strain to
exempt deportation proceedings from reforms in adminis-
trative procedure applicable generally to federal agencies.

Nor can we accord any weight to the argument that to
apply the Act to such hearings will cause inconvenience
and added expense to the Immigration Service. Of
course it will, as it will to nearly every agency to which
it is applied. But the power of the purse belongs to
Congress, and Congress has determined that the price
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for greater fairness is not too high. The agencies, unlike
the aliens, have ready and persuasive access to the legis-
lative ear and if error is made by including them, relief
from Congress is a simple matter.

This brings us to contentions both parties have ad-
vanced based on the pendency in Congress of bills to ex-
empt this agency from the Act. Following an adverse
decision,* the Department asked Congress for exempting
legislation,” which appropriate committees of both
Houses reported favorably but in different form and sub-
stance.® Congress adjourned without further action.
The Government argues that Congress knows that the
Immigration Service has construed the Act as not apply-
ing to deportation proceedings, and that it “has taken no
action indicating disagreement with that interpretation”;
that therefore it “is at least arguable that Congress was
prepared to specifically confirm the administrative con-
struction by clarifying legislation.” We do not think we
can draw that inference from incompleted steps in the
legislative process. Cf. Helvering v. Hallock, 309 U. S.
106, 119-120.

On the other hand, we will not draw the inference,
urged by petitioner, that an agency admits that it is act-
Ing upon a wrong construction by seeking ratification from
Congress. Public policy requires that agencies feel free
to ask legislation which will terminate or avoid adverse
contentions and litigations. We do not feel justified in
holding that a request for and failure to get in a single
session of Congress clarifying legislation on a genuinely
debatable point of agency procedure admits weakness in
the agency’s contentions. We draw, therefore, no infer-
ence in favor of either construction of the Act—from the

28 Eisler v. Clark (D. D. C. 1948), 77 F. Supp. 610.
27§, 2755 and H. R. 6652, 80th Cong., 2d Sess. (1948).
288 Rep. No. 1588, H. R. Rep. No. 2140, 80th Cong., 2d Sess.
(1948).
874433 0—50—8
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Department’s request for legislative clarification, from the
congressional committees’ willingness to consider it, or
from Congress’ failure to enact it.

We come, then, to examination of the text of the
Act to determine whether the Government is right in its
contentions: first, that the general scope of § 5 of the Act
does not cover deportation proceedings; and, second, that
even if it does, the proceedings are excluded from the
requirements of the Act by virtue of § 7.

IV.

The Administrative Procedure Act, § 5, establishes a
number of formal requirements to be applicable “In every
case of adjudication required by statute to be determined
on the record after opportunity for an agency hearing.”
The argument here depends upon the words “adjudication
required by statute.”” The Government contends that

there is no express requirement for any hearing or ad-
judication in the statute authorizing deportation,® and
that this omission shields these proceedings from the
impact of §5. Petitioner, on the other hand, contends
that deportation hearings, though not expressly required
by statute, are required under the decisions of this Court,”

29 Section 19 (a) of the Immigration Act of February 5, 1917, 39
Stat. 874, 889, as amended, 8 U. S. C. § 155 (a), provides in part:

“.. . any alien who shall have entered or who shall be found in
the United States in violation of this Act, or in violation of any other
law of the United States . . . shall, upon the warrant of the Attorney
General, be taken into custody and deported. ... In every case
where any person is ordered deported from the United States under
the provisions of this Act, or of any law or treaty, the decision of
the Attorney General shall be final.” See Note 33, infra.

3 The Japanese Immigrant Case, 189 U. S. 86, 100, 101; Kwock
Jan Fat v. White, 253 U. S. 454, 459, 464; Bridges v. Wizon, 326
U. 8. 135, 160 (concurring opinion).
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and the proceedings, therefore, are within the scope of
§ 5.

Both parties invoke many citations to legislative his-
tory as to the meaning given to these key words by the
framers, advocates or opponents of the Administrative
Procedure Act. Because § 5 in the original bill applied
to hearings required “by law,” ** because it was suggested
by the Attorney General that it should be changed to “re-
quired by statute or Constitution,” ** and because it finally
emerged “required by statute,” the Government argues
that the section is intended to apply only when explicit
statutory words granting a right to adjudication can be
pointed out. Petitioner on the other hand cites refer-
ences which would indicate that the limitation to statu-
tory hearing was merely to avoid creating by inference a
new right to hearings where no right existed otherwise.
We do not know. The legislative history is more con-
flicting than the text is ambiguous.

But the difficulty with any argument premised on the
proposition that the deportation statute does not require
a hearing is that, without such hearing, there would be
no constitutional authority for deportation. The consti-
tutional requirement of procedural due process of law
derives from the same source as Congress’ power to legis-
late and, where applicable, permeates every valid en-
actment of that body. It was under compulsion of the
Constitution that this Court long ago held that an ante-
cedent deportation statute must provide a hearing at
least for aliens who had not entered clandestinely and

31 Section 301 of the bills proposed in the majority and minority
recommendations of the Final Report of the Attorney General’s
Committee on Administrative Procedure, pp. 195, 232-233.

32 Hearings before a Subcommittee of the Senate Committee on the
Judiciary on S. 674, S. 675 and S. 918, 77th Cong., 1st Sess. 1456
(1941).
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who had been here some time even if illegally. The
Court said:

“This is the reasonable construction of the acts
of Congress here in question, and they need not be
otherwise interpreted. In the case of all acts of
Congress, such interpretation ought to be adopted
as, without doing violence to the import of the words
used, will bring them into harmony with the Con-
stitution.” The Japanese Immigrant Case, 189 U. S.
86, 101.

We think that the limitation to hearings “required by
statute” in §5 of the Administrative Procedure Act
exempts from that section’s application only those hear-
ings which administrative agencies may hold by regu-
lation, rule, custom, or special dispensation; not those
held by compulsion. We do not think the limiting words
render the Administrative Procedure Act inapplicable

to hearings, the requirement for which has been read
into a statute by the Court in order to save the statute
from invalidity. They exempt hearings of less than
statutory authority, not those of more than statutory
authority. We would hardly attribute to Congress a
purpose to be less scrupulous about the fairness of a hear-
ing necessitated by the Constitution than one granted
by it as a matter of expediency.

Indeed, to so construe the Immigration Aect might
again bring it into constitutional jeopardy. When the
Constitution requires a hearing, it requires a fair one,
one before a tribunal which meets at least currently pre-
vailing standards of impartiality. A deportation hearing
involves issues basic to human liberty and happiness and,
in the present upheavals in lands to which aliens may
be returned, perhaps to life itself. It might be difficult
to justify as measuring up to constitutional standards
of impartiality a hearing tribunal for deportation proceed-
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ings the like of which has been condemned by Congress
as unfair even where less vital matters of property rights
are at stake.

We hold that the Administrative Procedure Act, § 5,
does cover deportation proceedings conducted by the Im-

migration Service.
V.

The remaining question is whether the exception of
§ 7 (a) of the Administrative Procedure Act exempts de-
portation hearings held before immigrant inspectors. It
provides:

“Sec. 7. In hearings which section 4 or 5 requires
to be conducted pursuant to this section—

‘“(a) PresipiNG oFFICERs.—There shall preside at
the taking of evidence (1) the agency, (2) one or
more members of the body which comprises the
agency, or (3) one or more examiners appointed as
provided in this Act; but nothing in this Act shall be
deemed to supersede the conduct of specified classes
of proceedings in whole or part by or before boards or
other officers specially provided for by or designated
pursuant to statute. ...” 60 Stat. 237, 241, 5
U. S. C. § 1006.

The Government argues that immigrant inspectors are
“specially provided for by or designated pursuant to”
§ 16 of the Immigration Act, which, in pertinent part,
reads:

“. .. The inspection . . . of aliens, including those
seeking admission or readmission to or the privilege
of passing through or residing in the United States,
and the examination of aliens arrested within the
United States under this Act,* shall be conducted by

33 The original Act, 39 Stat. 886, reads “under this Act,” although
in the codification, 8 U. 8. C. § 152, it reads “under this section.”
The former is controlling. 1U.S. C. (Supp. II, 1949) §§ 112, 204 (a).
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immigrant inspectors, except as hereinafter provided
in regard to boards of special inquiry. . . . Said
inspectors shall have power to administer oaths
and to take and consider evidence touching the
right of any alien to enter, reenter, pass through,
or reside in the United States, and, where such action
may be necessary, to make a written record of such
evidence; . . .” 39 Stat. 874, 885, as amended, 8
U. S. C. §152.

Certainly nothing here specifically provides that immi-
grant inspectors shall conduct deportation hearings or
be designated to do so. This language does direct them
to conduct border inspections of aliens seeking admis-
sion. They may administer oaths and take, record, and
consider evidence. But these functions are indispensable
to investigations which are concededly within their com-
petence. And these functions are likewise necessary to
enable the preparation of complaints for prosecutive
purposes. But that Congress by grant of these powers
has specially constituted them or provided for their des-
ignation as hearing officers in deportation proceedings
does not appear.

Section 7 (a) qualifies as presiding officers at hearings
the agency and one or more of the members of the body
comprising the agency, and it also leaves untouched any
others whose responsibilities and duties as hearing officers
are established by other statutory provision. But if hear-
ings are to be had before employees whose responsibility
and authority derives from a lesser source, they must be
examiners whose independence and tenure are so guarded
by the Act as to give the assurances of neutrality which
Congress thought would guarantee the impartiality of the
administrative process.

We find no basis in the purposes, history or text of this
Act for judicially declaring an exemption in favor of de-
portation proceedings from the procedural safeguards
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enacted for general application to administrative agencies.
We hold that deportation proceedings must conform to
the requirements of the Administrative Procedure Act
if resulting orders are to have validity. Since the pro-
ceeding in the case before us did not comply with these
requirements, we sustain the writ of habeas corpus and

direct release of the prisoner.*
Reversed.

MgR. Justice Dovcras and MRg. Justice CLARK took
no part in the consideration or decision of this case.

Mg. Justice REED, dissenting.

The Court, it seems to me, has disregarded a congres-
sional exemption of certain agencies, including the Immi-
gration and Naturalization Service, from some of the
requirements of the Administrative Procedure Act. Such
judicial intrusion into the legislative domain justifies a
protest. It may be useful to call attention to the neces-
sity of recognizing specific exceptions to general rules.
This protest is rested on the ground that immigrant
inspectors performing duties under § 16 of the Immigra-
tion Act are within the exception provided by §7 (a)
of the Administrative Procedure Act. The Court’s
opinion discusses this point under subdivision V. The
sections are there set out and can be examined by the
reader.

In this case no one questions the constitutionality of
the hearing Wong received before the immigrant inspec-
tor, with administrative review by the Commissioner and
the Board of Immigration Appeals. The question on
which I disagree with the Court is whether the Adminis-
trative Procedure Act permits an inspector of the Immi-
gration and Naturalization Service to serve as a presiding
officer at a deportation hearing.

*[For order modifying the judgment, see post, p. 908.]
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Section 7 (a) of the Administrative Procedure Act pro-
vides that the official presiding at the taking of evidence
shall be an agency, an agency member or an examiner
appointed under that Act. There is an exception to this
requirement. It reads as follows:

“but nothing in this Act shall be deemed to super-
sede the conduct of specified classes of proceedings
in whole or part by or before boards or other officers
specially provided for by or designated pursuant to
statute.”

It is this exception that made it proper for an immigrant
inspector to preside at this deportation hearing.
Under § 16 of the Immigration Act, 39 Stat. 874, 885,
the
“inspection . . . of aliens, including those seeking
admission or readmission to or the privilege of pass-
ing through or residing in the United States, and
the examination of aliens arrested within the United
States under this Act, shall be conducted by immi-
grant inspectors, . . . . Said inspectors shall have
power to administer oaths and to take and consider
evidence touching the right of any alien to enter,
reenter, pass through, or reside in the United States,
and, where such action may be necessary, to make
a written record of such evidence; . .. .”

It seems to me obvious that the exception provided in
§ 7 (a) covers immigrant inspectors dealing with the ar-
rest of an alien for violation of the Immigration Act.
The examination of arrested aliens at a deportation pro-
ceeding is surely a specified class of proceedings under
§7 (a) of the Administrative Procedure Act, and it is
surely conducted by an officer ‘“specially provided for
by . . . statute.”

The reason for the exception in § 7 (a) was not spelled
out in the legislative history or in the Act itself. The
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exception may have been made to retain smoothness of
operation in the several agencies where there were offi-
cials specially provided for by statute or designated pur-
suant to a statute. When making exceptions from the
requirements as to separation of the investigatory and
adjudicatory functions, it was natural to include officers
specially designated by statute to sit in judgment.
Agency members are excluded from these requirements of
the Administrative Procedure Act. They, too, have in-
vestigatory and adjudicatory duties. Since the members
of the agency and the statutorily designated officers were
specially selected for the functions they were to perform,
Congress probably reposed confidence in their experience
and expertness. It doubtless did not wish to disorganize
administration until time showed whether that confidence
was well placed.!

Since the Court does not accept my view of the reach
of §7 (a), it would be useless to undertake an analysis
of the other questions presented by the petition for
certiorari.

1 Thus the congressional committee warned that should the excep-
tion “be a loophole for avoidance of the examiner system in any real
sense, corrective legislation would be necessary. That provision is
not intended to permit agencies to avoid the use of examiners but
to preserve special statutory types of hearing officers who contribute
something more than examiners could contribute and at the same
time assure the parties fair and impartial procedure.” S. Doc. No.
248, 79th Cong., 2d Sess., p. 216.
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UNITED STATES v. RABINOWITZ.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SECOND CIRCUIT.

No. 293. Argued January 11, 1950.—Decided February 20, 1950.

1. Knowing that respondent had sold four forged postage stamps
to a government agent and probably possessed many more in
his one-room place of business which was open to the public,
officers obtained a warrant for his arrest; but they did not obtain
a search warrant. They arrested him in his place of business,
searched the desk, safe and file cabinets and seized 573 forged
stamps. He was indicted for possessing and concealing the stamps
so seized and for selling the four that had been purchased. The
seized stamps were admitted in evidence over his objection, and
he was convicted on both counts. Held: The search and seizure
were incident to a lawful arrest, they were not unreasonable, and
they did not violate the Fourth Amendment. Pp. 57-66.

(a) What is a reasonable search is not to be determined by any
fixed formula. The recurring questions of the reasonableness of
searches must find resolution in the facts and circumstances of
each case. P. 63.

(b) Here the search and seizure were reasonable because: (1)
they were incident to a valid arrest; (2) the place of the search
was a business room to which the public, including the officers,
was invited; (3) the room was small and under the immediate
and complete control of respondent; (4) the search did not extend
beyond the room used for unlawful purposes; and (5) the possession
of the forged stamps was a crime. Pp. 63-64.

2. Trupiano v. United States, 334 U. S. 699, overruled to the extent
that it requires a search warrant solely upon the basis of the
practicability of procuring it rather than upon the reasonableness
of the search after a lawful arrest. Pp. 65-66.

176 F. 2d 732, reversed.

Respondent was convicted of violating 18 U. S. C.
(1946 ed.) §§ 265, 268. The Court of Appeals reversed.
176 F. 2d 732. 'This Court granted certiorari. 338 U.S.
884. Reversed, p. 66.
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Solicitor General Perlman argued the cause for the
United States. With him on the brief were Assistant
Attorney General Campbell, Robert S. Erdahl and Harold
D. Cohen.

Abraham Lillienthal argued the cause and filed a brief
for respondent.

Mr. Justice MinToN delivered the opinion of the
Court.

Respondent was convicted of selling and of possessing
and concealing forged and altered obligations of the
United States with intent to defraud. The question pre-
sented here is the reasonableness of a search without a
search warrant of a place of business consisting of a one-
room office, incident to a valid arrest.

On February 1, 1943, a printer who possessed plates for
forging “overprints” on canceled stamps was taken into
custody. He disclosed that respondent, a dealer in
stamps, was one of the customers to whom he had deliv-
ered large numbers of stamps bearing forged overprints.!
On Saturday, February 6, 1943, with this information
concerning respondent and his activities in the hands of
Government officers, a postal employee was sent to re-
spondent’s place of business to buy stamps bearing over-
prints. He bought four stamps. On Monday, Febru-
ary 8, the stamps were sent to an expert to determine
whether the overprints were genuine. On February 9
the report was received showing the overprints to be for-
geries, having been placed upon the stamps after can-
cellation, and not before as was the Government’s prac-
tice. On February 11 a further statement was obtained

! The stamps involved were genuine postage stamps. At certain
times the Government has printed the name of a particular state
or possession on stamps prior to post office sale. Canceled stamps
bearing these overprints have an unusual value for stamp collectors.
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from the printer who had made the overprints. On
February 16, 1943, a warrant for the arrest of respondent
was obtained.

In 1941 respondent had been convicted and sentenced
to three months’ imprisonment on a plea of guilty to a
two-count indictment charging the alteration of obliga-
tions of the United States, that is, of overprinting Gov-
ernment postage stamps, and the possession of a plate
from which a similitude of a United States obligation had
been printed. Thus, when the warrant for arrest was ob-
tained, the officers had reliable information that respond-
ent was an old offender, that he had sold four forged and
altered stamps to an agent of the Government, and that he
probably possessed several thousand altered stamps bear-
ing forged overprints. While the warrant of arrest was
not put in evidence it contained, as a Government wit-
ness testified on cross-examination, authority to arrest
for more than the sale of the four stamps; it covered all
the Government officers’ information.?

Armed with this valid warrant for arrest, the Govern-
ment officers, accompanied by two stamp experts, went
to respondent’s place of business, a one-room office open
to the public. The officers thereupon arrested the re-

2¢Q. Now, when you went to Mr. Rabinowitz’s place of business,
all you had with you was a warrant to arrest him in connection with
the alleged sale of those four stamps; is that correct ?

“A. And all information contained in the arrest warrant; yes.

“Q. Ididn’t hear the last part of your answer.

“A. In our questions a few minutes back, I stated that the four
stamps were specifically mentioned in the application for the warrant
for arrest, but that there was other information in my possession
that was included in that warrant for arrest.

“Q. Well, wasn’t the warrant of arrest issued solely on the charge
that Mr. Rabinowitz had sold four stamps containing false or altered
overprints? Wasn’t that what the warrant of arrest was issued
for?

“A. Primarily, yes, but not completely.”
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spondent, and over his objection searched the desk, safe,
and file cabinets in the office for about an hour and a
half. They found and seized 573 stamps, on which it
was later determined that overprints had been forged,
along with some other stamps which were subsequently
returned to respondent.

Respondent was indicted on two counts. He was
charged in count one with selling four forged and altered
stamps, knowing they were forged and altered and with
the intent that they be passed as genuine.> The second
count charged that he did keep in his possession and
conceal, with intent to defraud, the 573 forged and altered
stamps.*

Respondent made timely motions for suppression and
to strike the evidence pertaining to the 573 stamps, all
of which were eventually denied. Respondent was con-
victed on both counts after trial before a jury in which
he offered no evidence. Relying on Trupiano v. United
States, 334 U. S. 699, the Court of Appeals, one judge
dissenting, reversed on the ground that since the officers
had had time in which to procure a search warrant and
had failed to do so the search was illegal, and the evidence
therefore should have been excluded. 176 F. 2d 732.
We granted certiorari to determine the validity of the
search because of the question’s importance in the admin-
istration of the law of search and seizure. 338 U. S. 884.

Were the 573 stamps, the fruits of this search, admis-
sible in evidence? If legally obtained, these stamps were
competent evidence to show intent under the first count
of the indictment, and they were the very things the
possession of which was the crime charged in the second
count.

318 U.S.C. (1946 ed.) § 268.

418 U. S. C. (1946 ed.) §265. All of these stamps are defined by
statute as obligations of the United States. 18 U. S. C. (1946 ed.)
§ 261.
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The Fourth Amendment provides:

“The right of the people to be secure in their per-
sons, houses, papers, and effects, against unreason-
able searches and seizures, shall not be violated, and
no Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly
describing the place to be searched, and the persons
or things to be seized.”

It is unreasonable searches that are prohibited by the
Fourth Amendment. Carroll v. United States, 267 U. S.
132, 147. It was recognized by the framers of the Con-
stitution that there were reasonable searches for which
no warrant was required. The right of the “people to
be secure in their persons” was certainly of as much con-
cern to the framers of the Constitution as the property
of the person. Yet no one questions the right, without a
search warrant, to search the person after a valid arrest.
The right to search the person incident to arrest always
has been recognized in this country and in England.
Weeks v. United States, 232 U. S. 383, 392. Where one
had been placed in the custody of the law by valid action
of officers, it was not unreasonable to search him.

Of course, a search without warrant incident to an
arrest is dependent initially on a valid arrest. Here the
officers had a warrant for respondent’s arrest which was,
as far as can be ascertained, broad enough to cover the
crime of possession charged in the second count, and
consequently respondent was properly arrested. Even
if the warrant of arrest were not sufficient to author-
ize the arrest for possession of the stamps, the arrest
therefor was valid because the officers had probable cause
to believe that a felony was being committed in their
very presence. Carroll v. United States, 267 U. S.
132, 156-57.

The arrest was therefore valid in any event, and re-
spondent’s person could be lawfully searched. Could the
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officers search his desk, safe and file cabinets, all within
plain sight of the parties, and all located under respond-
ent’s immediate control in his one-room office open to the
public?

Decisions of this Court have often recognized that there
is a permissible area of search beyond the person proper.
Thus in Agnello v. United States, 269 U. S. 20, 30, this
Court stated:

“The right without a search warrant contempo-
raneously to search persons lawfully arrested while
committing crime and to search the place where the
arrest is made in order to find and seize things con-
nected with the erime as its fruits or as the means
by which it was committed, as well as weapons and
other things to effect an escape from custody, is not
to be doubted.”

The right “to search the place where the arrest is made
in order to find and seize things connected with the crime
as its fruits or as the means by which it was committed”
seems to have stemmed not only from the acknowledged
authority to search the person, but also from the long-
standing practice of searching for other proofs of guilt
within the control of the accused found upon arrest.
Weeks v. United States, 232 U. S. 383, 392. It became
accepted that the premises where the arrest was made,
which premises were under the control of the person
arrested and where the crime was being committed, were
subject to search without a search warrant. Such a
search was not ‘“unreasonable.” Agnello v. United States,
269 U. S. 20, 30; Carroll v. United States, 267 U. S. 132,
158; Boyd v. United States, 116 U. S. 616, 623-24.

In Marron v. United States, 275 U. S. 192, the officers
had a warrant to search for liquor, but the warrant
did not describe a certain ledger and invoices pertaining
to the operation of the business. The latter were seized
during the search of the place of business but were not
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returned on the search warrant as they were not described
therein. The offense of maintaining a nuisance under
the National Prohibition Act was being committed in the
room by the arrested bartender in the officers’ presence.
The search warrant was held not to cover the articles
seized, but the arrest for the offense being committed in
the presence of the officers was held to authorize the
search for and seizure of the ledger and invoices, this
Court saying:
“The officers were authorized to arrest for crime
being committed in their presence, and they lawfully
arrested Birdsall. They had a right without a war-
rant contemporaneously to search the place in order
to find and seize the things used to carry on the
criminal enterprise. . . . The closet in which liquor
and the ledger were found was used as a part of
the saloon. And, if the ledger was not as essential
to the maintenance of the establishment as were
bottles, liquors and glasses, it was none the less a
part of the outfit or equipment actually used to
commit the offense. And, while it was not on Bird-
sall’s person at the time of his arrest, it was in his
immediate possession and control. The authority
of officers to search and seize the things by which
the nuisance was being maintained, extended to all
parts of the premises used for the unlawful purpose.”
Marron v. United States, 275 U. S. 192, 198-199.
We do not understand the Marron case to have been
drained of contemporary vitality by Go-Bart Co. V.
Unated States, 282 U. S. 344, and United States v. Lefko-
witz, 285 U. S. 452. Those cases condemned general
exploratory searches, which cannot be undertaken by of-
ficers with or without a warrant. In the instant case the
search was not general or exploratory for whatever might
be turned up. Specificity was the mark of the search
and seizure here. There was probable cause to believe
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that respondent was conducting his business illegally.
The search was for stamps overprinted illegally, which
were thought upon the most reliable information to be
in the possession of and concealed by respondent in the
very room where he was arrested, over which room he
had immediate control and in which he had been selling
such stamps unlawfully. Harris v. United States, 331
U. S. 145, which has not been overruled, is ample author-
ity for the more limited search here considered. In all
the years of our Nation’s existence, with special attention
to the Prohibition Era, it seems never to have been ques-
tioned seriously that a limited search such as here con-
ducted as incident to a lawful arrest was a reasonable
search and therefore valid.® It has been considered in
the same pattern as search of the person after lawful
arrest.

What is a reasonable search is not to be determined by
any fixed formula. The Constitution does not define
what are “unreasonable” searches and, regrettably, in our
discipline we have no ready litmus-paper test. The re-
curring questions of the reasonableness of searches must
find resolution in the facts and circumstances of each case.
Go-Bart Co. v. United States, 282 U. S. 344, 357. Rea-
sonableness is in the first instance for the District Court
to determine. We think the District Court’s conclusion

® When construing state safeguards similar to the Fourth Amend-
ment of the Federal Constitution, state courts have shown little
hesitancy in holding that incident to a lawful arrest upon premises
within the control of the arrested person, a search of the premises
at least to the extent conducted in the instant case is not unreason-
able. See, e. g.: Argetakis v. State, 24 Ariz. 599, 212 P. 372; Italiano
v. State, 141 Fla. 249, 193 So. 48; State v. Conner, 59 Idaho 695,
89 P. 2d 197; State v. Carenza, 357 Mo. 1172, 212 S. W. 2d 743;
State ex rel. Wong You v. District Court, 106 Mont. 347, 78 P. 2d
353; Davis v. State, 30 Okla. Cr. 61, 234 P. 787; State ex rel. Fong
V. Superior Court, 29 Wash. 2d 601, 188 P. 2d 125; State v. Adams,
103 W. Va. 77, 136 S. E. 703.

874433 O—50—9
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that here the search and seizure were reasonable should
be sustained because: (1) the search and seizure were
incident to a valid arrest; (2) the place of the search was
a business room to which the publie, including the of-
ficers, was invited; (3) the room was small and under
the immediate and complete control of respondent; (4)
the search did not extend beyond the room used for un-
lawful purposes; (5) the possession of the forged and
altered stamps was a crime, just as it is a crime to possess
burglars’ tools, lottery tickets or counterfeit money.®
Assuming that the officers had time to procure a search
warrant, were they bound to do so? We think not, be-
cause the search was otherwise reasonable, as previously
concluded. In a recent opinion, Trupiano v. United
States, 334 U. S. 699, this Court first enunciated the
requirement that search warrants must be procured when
“practicable” in a case of search incident to arrest. On
the occasion of the previous suggestion of such a test, Tay-
lor v. United States, 286 U. S. 1, the Court had been scru-
pulous to restrict the opinion to the familiar situation
there presented. Prohibition agents, having received
complaints for about a year, went at 2:30 a. m. to a garage
adjacent to a house, flashed a light through a small open-
ing, and then broke in and seized liquor. The Court em-
phasized that “No one was within the place and there
was no reason to think otherwise.” Id. at 5. Lest the
holding that such a search of an unoccupied building

8 There is no dispute that the objects searched for and seized here,
having been utilized in perpetrating a crime for which arrest was
made, were properly subject to seizure. Such objects are to be
distinguished from merely evidentiary materials which may not be
taken into custody. United States v. Lefkowitz, supra, at 464-66;
Gouled v. United States, 2565 U. 8. 298, 309-11. This is a distinction
of importance, for “limitations upon the fruit to be gathered tend
to limit the quest itself . . . .” United States v. Poller, 43 ¥. 2d
911, 914.
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was unreasonable be thought to have broader significance
the Court carefully stated in conclusion: “This record
does not make it necessary for us to discuss the rule in
respect of searches in connection with an arrest. No
offender was in the garage; the action of the agents had
no immediate connection with an arrest. The purpose
was to secure evidence to support some future arrest.”
Id. at 6.

A rule of thumb requiring that a search warrant always
be procured whenever practicable may be appealing from
the vantage point of easy administration. But we can-
not agree that this requirement should be crystallized
into a sine qua non to the reasonableness of a search.
It s fallacious to judge events retrospectively and thus
to determine, considering the time element alone, that
there was time to procure a search warrant. Whether
there was time may well be dependent upon considera-
tions other than the ticking off of minutes or hours. The
Judgment of the officers as to when to close the trap on
a criminal committing a crime in their presence or who
they have reasonable cause to believe is committing a
felony is not determined solely upon whether there was
time to procure a search warrant. Some flexibility will
be accorded law officers engaged in daily battle with
criminals for whose restraint criminal laws are essential.

It is appropriate to note that the Constitution does
not say that the right of the people to be secure in their
persons should not be violated without a search warrant
If it is practicable for the officers to procure one. The
mandate of the Fourth Amendment is that the people
shall be secure against unreasonable searches. It is not
disputed that there may be reasonable searches, incident
to an arrest, without a search warrant. Upon acceptance
of this established rule that some authority to search
follows from lawfully taking the person into custody,
1t becomes apparent that such searches turn upon the
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reasonableness under all the circumstances and not upon
the practicability of procuring a search warrant, for the
warrant is not required. To the extent that Trupiano v.
United States, 334 U. S. 699, requires a search warrant
solely upon the basis of the practicability of procuring it
rather than upon the reasonableness of the search after
a lawful arrest, that case is overruled. The relevant test
is not whether it is reasonable to procure a search war-
rant, but whether the search was reasonable. That cri-
terion in turn depends upon the facts and circumstances—
the total atmosphere of the case. It is a sufficient pre-
caution that law officers must justify their conduet before
courts which have always been, and must be, jealous of
the individual’s right of privacy within the broad sweep
of the Fourth Amendment.

We do not treat additional questions raised by re-
spondent in his brief to support the judgment of the Court

of Appeals. We consider it appropriate to dispose of
these issues on the basis of the excellent discussion below.

The motion to suppress the evidence was properly de-
nied by the District Court. The judgment of the Court
of Appeals is

Reversed.

MR. JusTicE DoucLas took no part in the consideration
or decision of this case.

MRgr. JusticE Brack, dissenting.

Trupiano v. United States, 334 U. S. 699, was decided
on the unarticulated premise that the Fourth Amend-
ment of itself barred the use of evidence obtained by
what the Court considered an “unreasonable’” search. I
dissented in that case. Later, concurring in this Court’s
decision in Wolf v. Colorado, 338 U. S. 25, 3940, I stated
my agreement with the “plain implication” of the Wolf
opinion that “the federal exclusionary rule is not a com-
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mand of the Fourth Amendment but is a judicially cre-
ated rule of evidence which Congress might negate.” In
the light of the Wolf case, the Trupiano rule is not a
constitutional command, but rather an evidentiary policy
adopted by this Court in the exercise of its supervisory
powers over federal courts. Cf. McNabb v. United States,
318 U. S. 332. The present case comes within that rule:
the trial court admitted certain evidence procured by a
search and seizure without a search warrant although
the officers had ample time and opportunity to get one.
Whether this Court should adhere to the Trupiano prin-
ciple making evidence so obtained inadmissible in fed-
eral courts now presents no more than a question of what
iIs wise judicial policy. Although the rule does not in
all respects conform to my own ideas, I think that the
reasons for changing it are outweighed by reasons against
its change.

In recent years, the scope of the rule has been a subject
of almost constant judicial controversy both in trial and
appellate courts. In no other field has the law’s uncer-
tainty been more clearly manifested. To some extent
that uncertainty may be unavoidable. The Trupiano
case itself added new confusions “in a field already replete
with complexities.” Trupiano v. United States, supra,
716. But overruling that decision merely aggravates ex-
isting uncertainty. For as MR. JusTiCE FRANKFURTER
points out, today’s holding casts doubt on other cases
recently decided. And I do not understand how trial
judges can be expected to foresee what further shifts may
occur. In my judgment it would be wiser judicial policy
to adhere to the Trupiano rule of evidence, at least long
enough to see how it works.

That rule is based upon very strict requirements de-
signed to narrow the occasions upon which officers can
make searches and seizures without judicial warrant.
Unquestionably its application will now and then permit
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a guilty person to escape conviction because of hasty or
ill-advised action on the part of enforcement officers.
But the same may be said of the requirements of the
Fourth Amendment which the exclusionary rule was fash-
ioned to implement. The framers of the Fourth Amend-
ment must have concluded that reasonably strict search
and seizure requirements were not too costly a price to
pay for protection against the dangers incident to inva-
sion of private premises and papers by officers, some of
whom might be overzealous and oppressive. See dissent
in Feldman v. United States, 322 U. S. 487, 500-502. Nor
can I see where the enforcement of criminal justice is
likely to be seriously handicapped by adhering to the
Trupiano holding.
I would affirm the judgment of the Court of Appeals.

MRg. JusticE FRANKFURTER, whom MR. JUSTICE JACK-
SON joins, dissenting.

The clear-cut issue before us is this: in making a lawful
arrest, may arresting officers search without a search
warrant not merely the person under arrest or things
under his immediate physical control, but the premises
where the arrest is made, although there was ample time
to secure such a warrant and no danger that the “papers
and effects” for which a search warrant could be issued
would be despoiled or destroyed?

The old saw that hard cases make bad law has its basis
in experience. But petty cases are even more calculated
to make bad law. The impact of a sordid little case is
apt to obscure the implications of the generalization to
which the case gives rise. Only thus can I account
for a disregard of the history embedded in the Fourth
Amendment and the great place which belongs to that
Amendment in the body of our liberties as recognized
and applied by unanimous decisions over a long stretch
of the Court’s history.
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It is a fair summary of history to say that the safe-
guards of liberty have frequently been forged in con-
troversies involving not very nice people. And so, while
we are concerned here with a shabby defrauder, we
must deal with his case in the context of what are really
the great themes expressed by the Fourth Amendment.
A disregard of the historic materials underlying the
Amendment does not answer them.

1. It is true also of journeys in the law that the place
you reach depends on the direction you are taking. And
so, where one comes out on a case depends on where one
goes in. It makes all the difference in the world whether
one approaches the Fourth Amendment as the Court
approached it in Boyd v. United States, 116 U. S. 616,
in Weeks v. United States, 232 U. S. 383, in Silverthorne
Lumber Co. v. United States, 251 U. S. 385, in Gouled v.
United States, 255 U. S. 298, or one approaches it as a
provision dealing with a formality. It makes all the dif-
ference in the world whether one recognizes the central
fact about the Fourth Amendment, namely, that it was
a safeguard against recurrence of abuses so deeply felt
by the Colonies as to be one of the potent causes of the
Revolution, or one thinks of it as merely a requirement
for a piece of paper.

2. This is the Fourth Amendment:

“The right of the people to be secure in their per-
sons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause, sup-
ported by Oath or affirmation, and particularly de-
scribing the place to be searched, and the persons
or things to be seized.”

These words are not just a literary composition. They
are not to be read as they might be read by a man who
knows English but has no knowledge of the history that
gave rise to the words. The clue to the meaning and
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scope of the Fourth Amendment is John Adams’ char-
acterization of Otis’ argument against search by the police
that “American independence was then and there born.”
10 Adams, Works 247. One cannot wrench “unreason-
able searches” from the text and context and historic
content of the Fourth Amendment. It was the answer
of the Revolutionary statesmen to the evils of searches
without warrants and searches with warrants unrestricted
in scope. Both were deemed “unreasonable.” Words
must be read with the gloss of the experience of those
who framed them. Because the experience of the fram-
ers of the Bill of Rights was so vivid, they assumed that
it would be carried down the stream of history and that
their words would receive the significance of the experi-
ence to which they were addressed—a significance not
to be found in the dictionary. When the Fourth Amend-
ment outlawed “unreasonable searches” and then went
on to define the very restricted authority that even a
search warrant issued by a magistrate could give, the
framers said with all the clarity of the gloss of history that
a search is “unreasonable” unless a warrant authorizes 1t,
barring only exceptions justified by absolute necessity.
Even a warrant cannot authorize it except when it is
issued “upon probable cause . . . and particularly de-
scribing the place to be searched, and the persons or
things to be seized.”* With all respect I suggest that
it makes a mockery of the Fourth Amendment to sanction
search without a search warrant merely because of the

1 For a more detailed summary of the English and American history
underlying the Fourth Amendment, see the dissenting opinions in
Davis v. United States, 328 U. S. 582, 603-05, and Harris v. United
States, 331 U. S. 145, 157-62. The impact of this history was
such that every State of the Union now affords constitutional safe-
guards against governmental search and seizure. Its contemporary
vitality is emphasized by New York’s adoption of such a provision
as recently as 1938. N. Y. Const. of 1938, Art. 1, § 12.
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legality of an arrest. I have yet to hear the answer to
Judge Learned Hand’s reasoning below that to make the
validity of a search

“depend upon the presence of the party in the prem-
ises searched at the time of the arrest . . . would
make crucial a ecircumstance that has no rational
relevance to the purposes of the privilege. The feel-
ings which lie behind it have their basis in the resent-
ment, inevitable in a free society, against the invasion
of a man’s privacy without some judicial sanction.
It is true that when one has been arrested in his
home or his office, his privacy has already been
invaded; but that interest, though lost, is altogether
separate from the interest in protecting his papers
from indiseriminate rummage, even though both are
customarily grouped together as parts of the ‘right
of privacy.” . . . The history of the two privileges
is altogether different; the Fourth Amendment dis-
tinguishes between them; and in statutes they have
always been treated as depending upon separate con-
ditions.” 176 F. 2d 732, 735.

3. This brings me to a consideration of the right of
search and seizure “incident to arrest.”” Undue haste in
coming to that issue too readily leads to getting off the
track of the Fourth Amendment. The Government
argued as though the Constitution said search of premises
may be at large whenever an arrest is made in them.
The utterly free hand, for all practical purposes, this
gives the arresting officers to rummage all over the
house is, I think, inevitable unless the basis of any right
to search as an incident to arrest is put in proper focus.
Photographs can be so taken as to make a midget
look like a giant, and vice versa. The same kind
of distortion results if a legal doctrine embedded in
a larger matrix of principle is taken out of the ma-
trix and elevated to an independent position. In
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plain English, the right to search incident to arrest is
merely one of those very narrow exceptions to the “guar-
anties and immunities which we had inherited from our
English ancestors, and which kad from time immemorial
been subject to certain well-recognized exceptions arising
from the necessities of the case.” Robertson v. Baldwin,
165 U. 8. 275, 281.

4. What, then, is the exception to the prohibition by
the Fourth Amendment of search without a warrant in
case of a legal arrest, whether the arrest is on a warrant
or based on the historie right of arrest without a warrant
if a erime is committed in the presence of the arrester?
The exception may in part be a surviving incident of
the historic role of “hue and ery” in early Anglo-Saxon
law. See Judge Cardozo in People v. Chiagles, 237 N. Y.
193, 196, 142 N. E. 583, 584. Its basic roots, however, lie
in necessity. What is the necessity? Why is search of
the arrested person permitted? For two reasons: first,
in order to protect the arresting officer and to deprive the
prisoner of potential means of escape, Closson v. Mor-
rison, 47 N. H. 482, and, secondly, to avoid destruction
of evidence by the arrested person. See Reifsnyder v.
Lee, 44 Towa 101, 103; Holker v. Hennessey, 141 Mo. 527,
540,42 S. W. 1090, 1093. From this it follows that officers
may search and seize not only the things physically on the
person arrested, but those within his immediate physical
control. What a farce it makes of the whole Fourth
Amendment to say that because for many legal purposes
everything in a man’s house is under his control there-
fore his house—his rooms—may be searched. Of course
in this field of law, as in others, opinions sometimes use
language not with fastidious precision. Apart from such
instances of loose use of language, the doctrine of search
incidental to arrest has, until very recently, been strictly
confined to the necessities of the situation, i. e., the search
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of the person and those immediate physical surroundings
which may fairly be deemed to be an extension of his
person.

5. Another exception to the constitutional prohibition
of unreasonable searches is likewise rooted in necessity.
The search without a warrant of moving objects—vehicles
and vessels—was sanctioned in Carroll v. United States,
267 U. S. 132, on the ground that “it is not practicable
to secure a warrant because the vehicle can be quickly
moved out of the locality or jurisdiction in which the
warrant must be sought.” 267 U. S. at 153. Further-
more, the limits of the exception were carefully defined
in terms of necessity, for the Court added:

“In cases where the securing of a warrant is reason-
ably practicable, it must be used, and when properly
supported by affidavit and issued after judicial
approval protects the seizing officer against a suit
for damages. In cases where seizure is impossible
except without warrant, the seizing officer acts un-
lawfully and at his peril unless he can show the court
probable cause.” 267 U. S. at 156.

Even as to moving vehicles, this Court did not lay down
an absolute rule dispensing with a search warrant. It
limited dispensation to the demands of necessity, where
want of time precluded the obtaining of a warrant. The
necessity founded on the time factor which guided the
Court in the Carroll case cannot justify the search here
made of the respondent’s premises, for there was ample
time to obtain a warrant before the arrest and even on
the occasion of the arrest.

6. It is in this connection that the body of congres-
sional enactments becomes significant, particularly legis-
lation contemporaneous with the adoption of the Bill of
Rights. If explicit legislation was deemed necessary to
inspect without warrant even vessels and vehicles, and if
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Congress has been very niggardly in giving authority to
search even with a warrant—niggardly both as to the
officers who may obtain such warrants and as to strictly
defined circumstances under which search is allowed—
the attitude disclosed by this impressive legislation bears
powerfully on the historic purposes of the Fourth Amend-
ment and the functions that it fulfills in our democracy.
It deserves to be recalled that Congress, despite repeated
requests by Attorneys General, long refused to make
search by warrant generally available as an aid to crim-
inal prosecution. It did not do so until the First World
War and even then it did not do so except under condi-
tions most carefully circumseribed.?

7. With only rare deviations, such as today’s decision,
this Court has construed the Fourth Amendment “liber-
ally to safeguard the right of privacy.” United States
v. Lefkowitz, 285 U. S. 452, 464.* The guiding line in
dealing with the Fourth Amendment was set forth in
Gouled v. United States, 255 U. S. 298, 303-04:

“It would not be possible to add to the emphasis
with which the framers of our Constitution and this
court (in Boyd v. United States, 116 U. S. 616, in
Weeks v. United States, 232 U. S. 383, and in Silver-
thorne Lumber Co. v. United States, 251 U, S. 385)
have declared the importance to political liberty and
to the welfare of our country of the due observance
of the rights guaranteed under the Constitution by
these two Amendments. The effect of the decisions
cited is: that such rights are declared to be indis-
pensable to the ‘full enjoyment of personal security,

2See Title XI of the Act of June 15, 1917, 40 Stat. 217, 228,
now Rule 41 of the Federal Rules of Criminal Procedure. For a table
of congressional legislation, indicating its scope, see the Appendix to
the dissenting opinion in Dawis v. United States, 328 U. 8. 582, 616.

8 See also an analysis of the cases in the Appendix to the dissenting
opinion in Harris v. United States, 331 U. S. 145, 175.
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personal liberty and private property’; that they are
to be regarded as of the very essence of constitutional
liberty; and that the guaranty of them is as impor-
tant and as imperative as are the guaranties of the
other fundamental rights of the individual citizen,—
the right, to trial by jury, to the writ of habeas corpus
and to due process of law. It has been repeatedly
decided that these Amendments should receive a lib-
eral construction, so as to prevent stealthy encroach-
ment upon or ‘gradual depreciation’ of the rights
secured by them, by imperceptible practice of courts
or by well-intentioned but mistakenly over-zealous
executive officers.”

8. The opinion of the Court insists, however, that its
major premise—that an arrest creates a right to search
the place of arrest—finds support in decisions beginning
with Weeks v. United States, 232 U. S. 383. These deci-
sions do not justify today’s decision. They merely prove
how a hint becomes a suggestion, is loosely turned into
dictum and finally elevated to a decision. This progres-
sive distortion is due to an uncritical confusion of (1) the
right to search the person arrested and articles in his
immediate physical control and (2) the right to seize
visible instruments or fruits of crime at the scene of the
arrest with (3) an alleged right to search the place of
arrest. It is necessary in this connection to distinguish
clearly between prohibited searches and improper seiz-
ures. It is unconstitutional to make an improper search
even for articles that are appropriately subject to seizure
when found by legal means. E. g., Amos v. United
States, 255 U. S. 313; Byars v. United States, 273 U. S.
28; Taylor v. United States, 286 U. S. 1. Thus, the
seizure of items properly subject to seizure because in
open view at the time of arrest does not carry with it the
right to search for such items.
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The doctrine of the right to search the place of arrest
announced today rests on the precarious foundation of
this passage in the Weeks case:

“What then is the present case? Before answer-
ing that inquiry specifically, it may be well by a
process of exclusion to state what it is not. It is
not an assertion of the right on the part of the Gov-
ernment, always recognized under English and Amer-
ican law, to search the person of the accused when
legally arrested to discover and seize the fruits or
evidences of crime. This right has been uniformly
maintained in many cases. 1 Bishop on Criminal
Procedure, § 211; Wharton, Crim. Plead. and Prac-
tice, 8th ed., § 60; Dillon v. O’Brien and Davis, 16
Cox C. C. 245. . . . Nor is it the case of burglar’s
tools or other proofs of guilt found upon his arrest
within the control of the accused.” 232 U. S.
383, 392.
The statement does not even refer to a right to search the
place of arrest, and the authorities cited merely support
the assertion of a right to search the person arrested and
to seize visible instruments or fruits of erime.*

The authority to search which flows from the right to
arrest was next discussed by this Court in Carroll v.
United States, 267 U. S. 132, 158:

“When a man is legally arrested for an offense, what-
ever is found upon his person or in his control which
it is unlawful for him to have and which may be used
to prove the offense may be seized and held as evi-
dence in the prosecution.”

+ A fair sample is § 60 of Wharton, Crim. Plead. and Practice,
8th ed.: “Right to Take Money from the Person of the Defendant,”
which discusses only the right to search the person arrested. Again,
in Dillon v. O’Brien and Davis, 16 Cox C. C. 245, the issue was the
right of arresting officers to seize apparent evidences of crime, not
their right to rifle files in an effort to turn up the evidence.
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While broader than the Weeks statement, this is still far
from claiming the right to search a place merely because
of an arrest there. What was said in the earlier case
about articles in the control of the arrested person not
being in issue is now stated positively as a right to seize
whatever is found in the control of the person arrested.
This Carroll statement is based on what was said in
Weeks, and on two State cases which did not enunciate
a right to search the place of arrest.’

These limited statements in the Weeks and Carroll
opinions were uncritically expanded in Agnello v. United
States, 269 U. S. 20, 30:

“The right without a search warrant contempo-
raneously to search persons lawfully arrested while
committing crime and to search the place where the
arrest is made in order to find and seize things con-
nected with the crime as its fruits or as the means
by which it was committed, as well as weapons and
other things to effect an escape from custody, is not
to be doubted. See Carroll v. United States, 267
U. S. 132, 158; Weeks v. United States, 232 U. S.
383, 392.”

If such a right was “not to be doubted” it certainly cannot
be supported by the cases cited. Carroll and Weeks may

5 Getchell v. Page, 103 Me. 387, 69 A. 624, was an action for trespass
for the seizure of accoutrements of liquor-making under a warrant
which authorized the search and seizure of intoxicating liquor. The
decision that the officer was not liable for the seizure under those
circumstances does not support an independent right to search the
place of arrest. In Kneeland v. Connally, 70 Ga. 424, 425, the other
case cited, the court actually held that the trial court had no juris-
diction of the case. It went on to say that “just as a warrant to
arrest a man charged with murder would carry with it authority
to seize the bloody knife or smoking pistol which killed,” the instru-
ments of the crime of gaming could be seized in arresting a proprietor
of a gambling house. But once again no authority to search for
these instruments was suggested.
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have established a right to seize visible evidences of crime
and to search the person arrested and even objects he
physically controls, but neither case so much as hints
that there is a right to search the entire place of arrest
for “things connected with the crime.”

In Marron v. United States, 275 U. S. 192, these care-
lessly phrased dicta were for the first time reflected in the
result. The statement in the opinion that officers “had
a right without a warrant contemporaneously to search
the place in order to find and seize the things used to
carry on the criminal enterprise,” 275 U. S. at 199, was
drastically qualified by Go-Bart Co. v. United States, 282
U. S. 344, and United States v. Lefkowitz, 285 U. S. 452.
The teaching of those cases is that the warrant of arrest
carries with it authority to seize all that is on the person,
or in such immediate physical relation to the one arrested
as to be in a fair sense a projection of his person. The
Lefkowitz decision emphasized that the things seized in
Marron “being in plain view were picked up by the offi-
cers as an incident of the arrest. No search for them
was made.” 285 U. S. at 465. Thus explained, Marron
stands merely for the historically justified right to seize
visible instruments of crime at the scene of the arrest.

In reliance on the prior dicta and on the Marron deci-
sion, it was asserted in Harris v. United States, 331 U. S.
145, 150, that “Search and seizure incident to lawful
arrest is a practice of ancient origin.” Literally, this is
true: the right to search the person arrested and to seize
visible instruments of crime has a good legal title. But
judicial history cannot be avouched if this statement is
meant to cover the right to search the place of arrest.
Such a claim can only be made by sliding from a search
of the person to a search for things in his “possession”
or “in his immediate control,” without regard to the
treacherous ambiguity of these terms, and then using
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these phrases, taken out of their original context, so as
to include the entire premises.

The short of it is that the right to search the place of
arrest is an innovation based on confusion, without his-
toric foundation, and made in the teeth of a historic
protection against it.

9. If the exception of search without a warrant inci-
dental to a legal arrest is extended beyond the person and
his physical extension, search throughout the house nec-
essarily follows. I am aware that most differences in
the law depend on differences of degree. But differences
though of degree must not be capricious; the differences
must permit rational classification. If upon arrest you
may search beyond the immediate person and the very
restricted area that may fairly be deemed part of the
person, what rational line can be drawn short of searching
as many rooms as arresting officers may deem appropriate
for finding “the fruits of the crime”? Is search to be
restricted to the room in which the person is arrested
but not to another open room into which it leads? Or,
take a house or an apartment consisting largely of one
big room serving as dining room, living room and bed-
room. May search be made in a small room but not
in such a large room? If you may search the bedroom
part of a large room, why not a bedroom separated from
the dining room by a partition? These are not silly
hard cases. They put the principle to a test. The
right to search an arrested person and to take the stuff
on top of the desk at which he sits has a justification
of necessity which does not eat away the great principle
of the Fourth Amendment. But to assume that this
exception of a search incidental to arrest permits a free-
handed search without warrant is to subvert the purpose
of the Fourth Amendment by making the exception
displace the principle. History and the policy which it
represents alike admonish against it.

874433 O—50——10
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10. To tear “unreasonable” from the context and history
and purpose of the Fourth Amendment in applying the
narrow exception of search as an incident to an arrest is
to disregard the reason to which reference must be made
when a question arises under the Fourth Amendment. It
is to make the arrest an incident to an unwarranted search
instead of a warrantless search an incident to an arrest.
The test by which searches and seizures must be judged
is whether conduct is consonant with the main aim of the
Fourth Amendment. The main aim of the Fourth
Amendment is against invasion of the right of privacy
as to one’s effects and papers without regard to the result
of such invasion. The purpose of the Fourth Amend-
ment was to assure that the existence of probable cause
as the legal basis for making a search was to be deter-
mined by a judicial officer before arrest and not after,
subject only to what is necessarily to be excepted from
such requirement. The exceptions cannot be enthroned
into the rule. The justification for intrusion into a man’s
privacy was to be determined by a magistrate uninflu-
enced by what may turn out to be a successful search
for papers, the desire to search for which might be the
very reason for the Fourth Amendment’s prohibition.
The framers did not regard judicial authorization as a
formal requirement for a piece of paper. They deemed
a man’s belongings part of his personality and his life.
In dealing with the question, this Court in United States
v. Lefkowitz, 285 U. S. 452, 464, approvingly cited what
was said by Judge Learned Hand in United States V.
Kirschenblatt, 16 F. 2d 202, 203:

“Whatever the casuistry of border cases, it is broadly
a totally different thing to search a man’s pockets
and use against him what they contain, from ran-
sacking his house for everything which may incrim-
inate him, once you have gained lawful entry, either
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by means of a search warrant or by his consent.
The second is a practice which English-speaking
peoples have thought intolerable for over a century
and a half. It was against general warrants of
search, whose origin was, or was thought to be,
derived from Star Chamber, and which had been a
powerful weapon for suppressing political agitation,
that the decisions were directed, of which Entick v.
Carrington, 19 How. St. Trials, 1029, is most often
cited. These cases were decided just after the colo-
nists had been hotly aroused by the attempt to
enforce customs duties by writs of assistance, and
when within 30 years they framed the Fourth Amend-
ment it was general warrants that they especially
had in mind. Boyd v. U. S., 116 U. S. 616 . . . .
“After arresting a man in his house, to rummage
at will among his papers in search of whatever will
convict him, appears to us to be indistinguishable
from what might be done under a general warrant;
indeed, the warrant would give more protection, for
presumably it must be issued by a magistrate. True,
by hypothesis the power would not exist, if the sup-
posed offender were not found on the premises; but
it is small consolation to know that one’s papers
are safe only so long as one is not at home. Such
constitutional limitations arise from grievances, real
or fancied, which their makers have suffered, and
should go pari passu with the supposed evil. They
withstand the winds of logic by the depth and tough-
ness of their roots in the past. Nor should we forget
that what seems fair enough against a squalid huck-
ster of bad liquor may take on a very different face,
if used by a government determined to suppress
political opposition under the guise of sedition.”
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11. By the Bill of Rights the founders of this country
subordinated police action to legal restraints, not in order
to convenience the guilty but to protect the innocent.
Nor did they provide that only the innocent may appeal
to these safeguards. They knew too well that the suc-
cessful prosecution of the guilty does not require jeopardy
to the innocent. The knock at the door under the guise
of a warrant of arrest for a venial or spurious offense
was not unknown to them. Compare the statement in
Weeks v. United States, 232 U. S. 383, 390, that searches
and seizures had been made under general warrants in
England “in support of charges, real or imaginary.” We
have had grim reminders in our day of their experience.
Arrest under a warrant for a minor or a trumped-up
charge has been familiar practice in the past, is a com-
monplace in the police state of today, and too well-
known in this country. See Lanzetta v. New Jersey, 306
U. S. 451. The progress is too easy from police action
unscrutinized by judicial authorization to the police state.
The founders wrote into the Constitution their conviction
that law enforcement does not require the easy but dan-
gerous way of letting the police determine when search
is called for without prior authorization by a magistrate.
They have been vindicated in that conviction. It may
safely be asserted that crime is most effectively brought
to book when the principles underlying the constitu-
tional restraints upon police action are most scrupulously
observed.

The highly experienced Commission on Law Observ-
ance and Enforcement appointed by President Hoover
spoke of “the high standards of conduct exacted by
Englishmen of the police.” Vol. IV Reports of the
National Commission on Law Observance and Enforce-
ment (“Lawlessness in Law Enforcement”) p. 259. It
is suggested that we cannot afford the luxury of such
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theoretically desirable subordination of the police to law
because greater obedience to law is part of English life
generally. I do not think that acceptance of lower
standards than those prevailing in England should be
written by us into law. That only serves to encourage
low standards, not to elevate them. It is unfair to
our people to suggest that they cannot attain as high
standards as do the British in guarding against police
excesses without impairing effective means for combat-
ting crime. Experience proves that it is a counsel of
despair to assume that the police cannot be kept within
the bounds of the principles which the Fourth and Fifth
Amendments embody except at the cost of impotence in
preventing crime and dealing sternly with its commission.

12. To say that the search must be reasonable is to
require some criterion of reason. It is no guide at all
either for a jury or for district judges or the police to
say that an “unreasonable search” is forbidden—that the
search must be reasonable. What is the test of reason
which makes a search reasonable? The test is the
reason underlying and expressed by the Fourth Amend-
ment: the history and the experience which it em-
bodies and the safeguards afforded by it against the
evils to which it was a response. There must be a war-
rant to permit search, barring only inherent limitations
upon that requirement when there is a good excuse for not
getting a search warrant, 7. e., the justifications that
dispense with search warrants when searching the person
in his extension, which is his body and that which his
body can immediately control, and moving vehicles. It
is for this Court to lay down criteria that the district
judges can apply. It is no criterion of reason to say
that the district court must find it reasonable.

13. Even if the test of reasonableness is to be taken
out of the context of the history and purpose of the
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Fourth Amendment, the test should not be limited to
examination of arresting officers’ conduct in making the
arrest. Their conduct prior to arrest is no less relevant.
In any event, therefore, the presence or absence of an
ample opportunity for getting a search warrant becomes
very important. It is not a rule of thumb. It is a rule
of the Fourth Amendment and of the reasons for its
adoption. It is not a rule invented in Trupiano v. United
States, 334 U. S. 699. It is not a rule of those who came
on this Court in recent years. The decision in Taylor v.
United States, 286 U. S. 1, turned on it. It was not
a sentimental Court that stated in Taylor:

“Although over a considerable period numerous
complaints concerning the use of these premises had
been received, the agents had made no effort to
obtain a warrant for making a search. They had
abundant opportunity so to do and to proceed in
an orderly way even after the odor had emphasized
their suspicions; there was no probability of material
change in the situation during the time necessary
to secure such warrant. Moreover, a short period
of watching would have prevented any such possi-
bility.” 286 U. S. at 6.

That the arrest in that case was made after the search
was begun does not affect its importance. Opportunity
to obtain a search warrant is either relevant or irrelevant
in determining the application of the Fourth Amendment.
As the Court conceives the test of unreasonableness, dif-
ferent factors may be given varying weight. But oppor-
tunity to obtain a warrant cannot be relevant in one
situation and totally irrelevant in another. That is the
significance of the Taylor case.

In the case before us there is not the slightest sug-
gestion that the arresting officers had not the time to
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secure a search warrant. The arrest and search were made
on February 16, 1943. On February 1, there was strong
evidence that respondent had in his possession large num-
bers of stamps bearing forged overprints, in violation of
18 U. S. C. §265. On February 6, a postal employee
purchased from respondent four stamps bearing over-
prints and, on February 9, reports were received showing
the overprints to be forgeries. Thus, the Government
had at least seven, and more accurately fifteen, days in
which to procure a search warrant. Nor was this a case
in which the need for a search became apparent at the
time of arrest. The arresting officers were accompanied
by two stamp experts, whose sole function was to examine
the fruits of the search which they knew would be made.
This is hardly a natural description of a “search incidental
to an arrest.”

It is most relevant that the officers had “no excuse for
not getting a search warrant,” 176 F. 2d 732, 735, for that
is precisely what the Fourth Amendment was directed
against—that some magistrate and not the police officer
should determine, if such determination is not precluded
by necessity, who shall be rummaging around in my room,
whether it be a small room or a very large room, whether
1t be one room, or two rooms, or three rooms, or four
rooms.

14. 1t is not as though we are asked to extend a mis-
chievous doctrine that has been shown to hamper law
enforcers. We are asked to overrule decisions based on
a long course of prior unanimous decisions, drawn from
history and legislative experience. In overruling Tru-
piano we overrule the underlying principle of a whole
series of recent cases: United States v. Di Re, 332 U. S.
981; Johnson v. United States, 333 U. S. 10; McDonald
v. United States, 335 U. S. 451, based on the earlier cases.
For these cases ought not to be allowed to remain as
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derelicts on the stream of the law, if we overrule Trupi-
ano. These are not outmoded decisions eroded by time.
Even under normal circumstances, the Court ought not
to overrule such a series of decisions where no mischief
flowing from them has been made manifest. Respect for
continuity in law, where reasons for change are wanting,
alone requires adherence to Trupiano and the other deci-
sions. Especially ought the Court not reenforce need-
lessly the instabilities of our day by giving fair ground for
the belief that Law is the expression of chance—for
instance, of unexpected changes in the Court’s composi-
tion and the contingencies in the choice of successors.




UNITED STATES v. BURNISON. 87

Syllabus.

UNITED STATES v. BURNISON ET AL.

NO. 171. APPEAL FROM THE SUPREME COURT OF
CALIFORNIA.*

Argued December 13, 1949.—Decided March 13, 1950.

Section 27 of the Probate Code of California, as construed by the
highest court of the State, prevents a California domiciliary from
making an unrestricted testamentary gift to the United States
of property, real or personal, located within the State, although
such a gift may be made to the State, its counties or municipal
corporations. Held:

1. The construction of the section by the highest court of the
State is binding here, but the question of its validity under the
Federal Constitution is for this Court to determine. P. 89.

2. The section, as construed, does not violate the Supremacy
Clause of the Federal Constitution. Pp. 90-93.

(a) The power of the United States to receive testamentary
gifts does not preclude a State from denying a testator the right
to will his property to the United States. United States v. Foz,
94 U. 8. 315. Pp. 90-93.

(b) The Tenth Amendment reserves to the States the power to
determine the manner of testamentary transfer of a domiciliary’s
property and the power to determine who may be made bene-
ficiaries. Pp. 91-93.

(¢c) In the determination of the question here involved, no
distinction is to be drawn between realty and personalty. P. 93.

3. The section, as construed, does not discriminate against the
United States in violation of the Federal Constitution. Pp. 93-95.

(a) Decisions upholding the right of persons to sue in state
courts on federally created rights are not in point here. Pp. 93-94.

(b) Assuming that the United States is protected by the Equal
Protection Clause of the Fourteenth Amendment, the section is
nevertheless justified by the State’s close relationship to its resi-
dents and their property. P. 95.

33 Cal. 2d 638, 647, 204 P. 2d 330, 335, affirmed.

*Together with No. 188, United States v. Gayetty et al., also on
appeal from the same court.
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The Supreme Court of California held void under state
law certain testamentary gifts to the United States and
directed that the property be distributed to the statutory
heirs of each decedent. 33 Cal. 2d 638, 647, 204 P. 2d
330, 335. On appeal to this Court, affirmed, p. 95.

Melvin Richter argued the cause for the United States.
With him on the brief were Solicitor General Perlman,
Assistant Attorney General Morison, Joseph W. Bishop,
Jr. and Paul A. Sweeney.

J. Harold Decker argued the cause for appellees. With
him on the brief for appellees in No. 188 was J. P.
Patterson.

Casper A. Ornbaun and Everett H. Roan filed a brief
for Burnison; and Frank J. Fontes was of counsel for
Katz, appellees in No. 171.

Mge. Justice REep delivered the opinion of the Court.

These appeals involve the power of the California
Supreme Court to declare invalid testamentary disposi-
tions to the United States by two California residents.
The bequest to the United States in No. 171 included
only personal property; in No. 188 the United States
was designated to receive both real property and United
States bonds. The situs of all the property is assumed
to be California. After appropriate procedural steps, the
California Supreme Court held void these testamentary
gifts and directed that they be distributed to the statutory
heirs of each decedent.! The two cases were consolidated
for argument below and will be considered here in one
opinion.

1 Estate of Burnison, 33 Cal. 2d 638, 204 P. 2d 330; Estate of
Sanborn, 33 Cal. 2d 647, 204 P. 2d 335.
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The California court construed § 27 of the California
Probate Code ? to prevent a California domieciliary from
making an unrestricted testamentary gift to the United
States, although such a gift may be made to California,
its counties and municipal corporations.®* The court ar-
rived at this interpretation despite the contention of the
United States that it would raise serious constitutional
questions. The construction of the California Code by
the California Supreme Court is, of course, binding on
us. It leaves us, however, with the federal constitutional
questions that the United States urged the California
court to avoid.

2 Probate Code of California, § 27:

“Who may take by will. A testamentary disposition may be made
to the state, to counties, to municipal corporations, to natural persons
capable by law of taking the property, to unincorporated religious,
benevolent or fraternal societies or associations or lodges or branches
thereof, and to corporations formed for religious, scientific, literary,
or solely educational or hospital or sanatorium purposes, or primarily
for the public preservation of forests and natural scenery, or to main-
tain public libraries, museums or art galleries, or for similar public
purposes. No other corporation can take under a will, unless ex-
pressly authorized by statute.”

3 One judge dissented on the authority of Estate of Hendriz, 77
Cal. App. 2d 647, 651-53, 176 P. 2d 398, 400402. The Hendrix will
bequeathed property to the United States Veterans’ Administration
for the aid, comfort and assistance of disabled veterans. The Cali-
fornia District Court of Appeal, at 651, declared that this was really
a bequest to the United States, a corporation, and that its agency,
the designated beneficiary, was expressly authorized by California
Probate Code § 27 to take property under a will. Thus the bequest
was valid. In its opinion in the present case, the Supreme Court held
that this language had been unnecessary to the decision and refused
to extend it to the gifts now under consideration. It thought that
the Hendrix gift was good as one for charitable purposes to a legally
constituted institution. The Supreme Court thought a gift to the
United States “without qualification as to administration or purpose,”
33 Cal. 2d 646, 204 P. 2d 335, did not come under the classifications
of associations or corporations in § 27.
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In these appeals the United States makes two con-
tentions. It urges that the California Code, as inter-
preted, violates the Supremacy Clause of the Constitution
in that it infringes upon the “inherent sovereign power”
of the United States to receive testamentary gifts. Al-
ternatively it argues that the Code effects an uncon-
stitutional discrimination against the National Govern-
ment, since a testamentary gift may be made by a
Californian to California, but may not be made to the
United States.

We have no doubt that the receipt of gifts, testamen-
tary and nontestamentary, is within the ambit of federal
powers. Uninterrupted usage from the foundation of the
Government has sanctioned it. The first question here,
therefore, is whether the power to receive testamentary
gifts reaches so far as to forbid a state to deny a testator
the right to will his property to the United States.

To answer this question affirmatively would require us
to overrule United States v. Fox, 94 U. S. 315, decided
at the 1876 Term by a unanimous Court and frequently
cited with approval. A devise of New York realty to
the United States had been held void by the Court of
Appeals* under a New York statute that declared land
in New York could be devised only to natural persons
and such corporations as New York had expressly au-
thorized to take by devise. Although it was not spe-
cifically urged that the Supremacy Clause precludes a
state’s interference with the power of the United States
to receive testamentary gifts, this point was necessarily
involved in the United States’ argument that the New
York prohibition violated an essential attribute of na-
tional sovereignty—the right to acquire property by all
methods known to the law. In affirming, this Court held

4 Matter of Will of Fozx, 52 N. Y. 530.
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that the power to control devises of property was in the
State, and that therefore a person must “devise his lands
in that State within the limitations of the statute or he
cannot devise them at all.”®

In asking us to overrule the Fox case, the United States
contends that since it has the power to accept testamen-
tary gifts, the Supremacy Clause bars a state from stop-
ping this stream of federal revenue at its source. The
argument is that every authorized activity of the United
States represents an exercise of its governmental power,°
and that therefore the power to receive property through
a will is a governmental power. Since a state cannot in-
terpose “an obstacle to the effective operation of a federal
constitutional power,”” the Government argues a state
cannot interfere with this power to receive. This argu-
ment fails to recognize that the state acts upon the power
of its domiciliary to give and not on the United States’
power to receive. As a legal concept a transfer of prop-
erty may be looked upon as a single transaction or it may
be separated into a series of steps. The approach chosen
may determine legal consequences.®* Where powers flow
so distinetly from different sources as do the power to
will and the power to receive, we think the validity of
each step is to be treated separately.

The United States would have no semblance of a claim
here were it not for wills probated under California law.
The Fox case is only one of a long line of cases which have
consistently held that part of the residue of sovereignty
retained by the states, a residue insured by the Tenth

5 United States v. Fox,94 U. S. 315, 321.

8 Graves v. New York ex rel. O’Keefe, 306 U. S. 466, 477; Pittman
v. Home Owners’ Loan Corp., 308 U. S. 21, 32; Federal Land Bank
v. Bismarck Lumber Co., 314 U. S. 95, 102.

7 United States v. Belmont, 301 U. S. 324, 331-32.

8 Gregory v. Helvering, 293 U. S. 465.
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Amendment,” is the power to determine the manner of
testamentary transfer of a domiciliary’s property and the
power to determine who may be made beneficiaries.® It
would be anomalous to hold that, because of an amor-
phous doctrine of national sovereignty, federal constitu-
tional law reached into a California statute and made
impotent that state’s restrictions on the designation of
beneficiaries.

The United States’ argument leads to the conclusion
that no obstruction whatever may be put in the way of
the United States’ power to receive by will. Thus the
United States could claim rights under the will of a testa-
tor whom the state had declared incompetent, or under a
will that had not been witnessed and attested according
to the laws of the state. The United States could take
to the complete exclusion of a surviving spouse, notwith-
standing the state law.

The case of United States v. Perkins, 163 U. S. 625,
makes clear that obstacles may be put by states to the
passage of property by will to the United States. There
the New York Court of Appeals had upheld the applica-
tion of the New York inheritance tax to personalty be-
queathed the United States. Although there is no doubt
that where the United States acts in its sovereign capac-
ity, it is free from state taxes on that activity, this Court,
in affirming, said:

“Certainly, if it be true that the right of testamentary
disposition is purely statutory, the State has a right

® United States v. Sprague, 282 U. S. 716, 733; United States V.
Darby, 312 U. S. 100, 123.

1 Mager v. Grima, 8 How. 490, 493-94; United States v. Foz, 94
U. S. 315, 321; United States v. Perkins, 163 U. S. 625, 627, 628;
Plummer v. Coler, 178 U. 8. 115, 137; Maxwell v. Bugbee, 250 U. S.
525, 536; Lyeth v. Hoey, 305 U. S. 188, 193; Irving Trust Co. v. Day,
314 U. S. 556, 562; Demorest v. City Bank Co., 321 U. S. 36, 48.

1 Mayo v. United States, 319 U. S. 441.
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to require a contribution to the public treasury before
the bequest shall take effect. . . .

“We think that it follows from this that the act in
question is not open to the objection that it is an
attempt to tax the property of the United States,
since the tax is imposed upon the legacy before it
reaches the hands of the government. The legacy
becomes the property of the United States only after
it has suffered a diminution to the amount of the
tax, and it is only upon this condition that the legis-
lature assents to a bequest of it.” *?

We shall not overrule the Fox case, and, of course,
we find no distinction between realty and personalty.
Within broad limits, the state has power to say what is
devisable and to whom it may be given. We may assume
with the United States that the state’s power over testa-
mentary gifts is not absolute,” but we find nothing in the
Supremacy Clause which prohibits the state from pre-
venting its domiciliary from willing property to the Fed-
eral Government.™

The alternative contention is that § 27 of the Probate
Code, as interpreted, discriminates against the United
States in violation of the Constitution. The argument
is that even if the Supremacy Clause would not be vio-

12 United States v. Perkins, 163 U. S. 625, 628, 630.

B Clark v. Allen, 331 U. S. 503. Cf. Oyama v. California, 332
U. S. 633.

14 As was pointed out in the Fox case, our determination does not
affect the right of the United States to acquire property by purchase
or eminent domain in the face of a prohibitory statute of the state.
Kohl v. United States, 91 U. S. 367. An authorized declaration of
taking or a requisition will put realty or personalty at the disposal
of the United States for “just compensation.” It may tax testamen-
tary transfers. Its powers will not suffer.
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lated if the statute provided that no governmental body
could be made the beneficiary of a California will, there
is a violation of the Supremacy Clause when the United
States is treated less advantageously than California.
Apparently the capacity of the United States to receive
gifts is analogized to the right of a person to sue on a
federal cause of action in a state court. Reliance is placed
on the cases which have held that federal rights must be
enforced by the courts of a state when “ordinary juris-
diction as prescribed by local laws is appropriate to the
occasion.”  Thus, urges appellant, since state courts
may not discriminate in the availability of judicial relief
between state created rights and federally created rights,
no more can a state discriminate between California and
the United States as beneficiaries under wills.

When a state refuses to hear pleas based on federally
created rights while it takes cognizance of those created
by state law, there may be invalid diserimination because
by the Supremacy Clause federal laws are made laws of
the state® Therefore to allow a suit based on state law
and to refuse one based on federal law could “discrimi-
nate” without any reason for the classification.”” But the
United States’ capacity to receive, even though called a
“right” or a “power,” is not a “law of the state.” Aswe
have shown in the earlier discussion, that capacity can-
not be magically transformed into something that must
be enforced. The cases upholding the rights of persons
to sue are not in point.

15 Second Employers’ Liability Cases, 223 U. S. 1, 56; Douglas V.
New York, N. H. & H. R. Co., 279 U. 8. 377; McKnett v. St. Louis
& 8. F. R. Co., 292 U. S. 230.

16 Olaflin v. Houseman, 93 U. S. 130, 136; Second Employers’ Lia-
bility Cases, supra, 57.

17 McKnett v. St. Lowis & S. F. R. Co., supra, 234; cf. Douglas V.
New York, N. H. & H. R. Co., supra.
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In a sense, of course, the United States is being treated
differently from California, and differences and distinc-
tions in a state’s treatment of persons are frequently
claimed to be diseriminatory in violation of the Equal
Protection and Privileges and Immunities Clauses of the
Fourteenth Amendment. But such differences and dis-
tinctions, even when applied to persons clearly protected
by the Fourteenth Amendment, are not in themselves
unconstitutional. It is only when the variations are
arbitrary and without reasonable legal basis that an
unconstitutional discrimination occurs. A long line of
decisions has molded this judicial concept.®* Thus, al-
though we should make the somewhat dubious assump-
tion that the United States must receive equal protection
under the Fourteenth Amendment, there is no consti-
tutional violation. California’s decision to permit only
itself and its subordinate municipalities to be unlimited
governmental beneficiaries under the wills of its domi-

ciliaries is based on a permissible distinction. It is justi-
fied by reason of the state’s close relationship with its
residents and their property. A state may by statute
properly prefer itself in this way, just as states have
always preferred themselves in escheat.

Affirmed.
MRg. Jusrice Brack dissents.

MR. Justick DouGLAS took no part in the consideration
or decision of this case.

¥ E. g., Denver v. New York Trust Co., 229 U. S. 123; Rast v.
Van Deman & Lewis Co., 240 U. S. 342; La Tourette v. McMaster,
248 U. S. 465; Mazwell v. Bugbee, 250 U. S. 525; New York Rapid
Transit Corp. v. City of New York, 303 U. S. 573; Queenside Hills
Realty Co.v. Sazl, 328 U. S. 80.

® Board of Education v. Illinois, 203 U. 8. 553; cf. Connecticut
Mutual Life Ins. Co.v. Moore, 333 U. S. 541, 551.
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AFFOLDER v. NEW YORK, CHICAGO & ST. LOUIS
RAILROAD CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT.

No. 200. Argued November 18, 1949 —Decided March 13, 1950.

In this action against a railroad under the Safety Appliance Act
and the Federal Employers’ Liability Aect, based on an alleged
violation of the automatic-coupler requirement of the Safety Appli-
ance Act, it appeared from the evidence that the plaintiff, a
switchman, lost a leg in his attempt to stop a string of moving
cars which had separated from others after an earlier failure of
two of them to couple on impact. The verdict of the jury and
the judgment of the trial court were for the plaintiff. Held:

1. The issue of proximate cause was properly determined in
favor of the plaintiff. Carter v. Atlanta & St. A. B. R. Co., 338
U. S. 430. P. 98.

2. The duty of the carrier under the automatic-coupler require-
ment of the Safety Appliance Act is unrelated to negligence, but
is an absolute one requiring proper performance of the couplers
on the occasion in question. O’Donnell v. Elgin, J. & E. R. Co,
338 U. 8. 384. P. 98.

3. The charge of the trial court in this case sufficiently informed
the jury as to the relevant legal rules. It did not deprive the
railroad of a defense based on the possibility that the separation
of the cars was due to the plaintiff’s failure to open the coupler.
Pp. 98-100.

4. In the circumstances of this case, the amount of damages
($80,000) awarded by the trial court’s judgment was not excessive.
P. 101.

174 F. 2d 486, reversed.

In an action under the Safety Appliance Act and the
Federal Employers’ Liability Act, the District Court en-
tered judgment for the plaintiff. The Court of Appeal.s
reversed. 174 F. 2d 486. This Court granted certiorarl.
338 U. S. 813. Reversed, p. 101.
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William H. Allen argued the cause for petitioner. With
him on the brief was Mark D. Eagleton.

Lon Hocker argued the cause and filed a brief for
respondent.

Mg. Justice CLARK delivered the opinion of the Court.

We have for review a judgment of the Court of Appeals
for the Eighth Circuit, reversing petitioner’s recovery of
an $80,000 judgment against the respondent railroad
based on an alleged violation of the Federal Safety Ap-
pliance Act® and the Federal Employers’ Liability Act.?
Petitioner was a member of a crew engaged in classifying,
or sorting, a number of railroad cars in the respondent’s
yards. Twenty-four cars had been coupled together on
one track. The twenty-fifth, a Rock Island car, was
kicked eastward down the track to couple with the others.
It did so, its east end joining the other cars. A Penn-
sylvania car was the next car kicked eastward down the
track, but it and the Rock Island car failed to couple
together. After three or four other cars had been added,
the Rock Island car and the twenty-four others to which
it was attached began rolling down the track. Petitioner
ran after the moving train of cars in an attempt to board
and stop them, as was his duty. His leg was lost as
he fell under a car in this attempt.

The trial was to a jury, petitioner contending that
the failure of the Pennsylvania car to join the Rock
Island car on impact was in itself a violation of the
Safety Appliance Act, resulting in the separation and

1 “Tt shall be unlawful for any common carrier engaged in interstate
commerce by railroad to haul or permit to be hauled or used on its
line any car used in moving interstate traffic not equipped with
couplers coupling automatically by impact, and which can be un-
coupled without the necessity of men going between the ends of
the cars.” 27 Stat. 531,45 U.S.C. § 2.

%35 Stat. 65, as amended, 45 U. S. C. §§ 51-60.
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his injury. Respondent took the position that the cri-
terion of the Act is, “were they [the cars] equipped with
efficient couplers?” and not “did they [the couplers] in
fact fail to couple?”; and that if there was a violation
of the Act, it was not the proximate cause of the injury.
The jury returned a verdict for $95,000 which, upon
remittitur, was reduced to $80,000. A judgment in this
amount was entered. 79 F. Supp. 365 (1948). On ap-
peal the judgment was reversed. 174 F. 2d 486 (1949).
We granted certiorari. 338 U. S. 813 (1949).

The Court of Appeals determined the issue of proxi-
mate cause favorably to petitioner, and respondent admits
that the “problem of causal connection vel non in the
Affolder case is legally identical with the same problem
in the Carter case. [Carter v. Atlanta & Saint Andrews
Bay R. Co., 338 U. S. 430 (1949).]” We agree and con-
sequently hold the issue correctly determined below.

Nor do we think that any question regarding the nor-
mal efficiency of the couplers is involved in an action
under the Safety Appliance Acts. As we said in O’Don-
nell v. Elgin, Joliet & Eastern R. Co., 338 U. S. 384 (1949),
and the Carter case, supra, the duty under the Acts is
not based on the negligence of the carrier but is an abso-
lute one requiring performance “on the occasion in
question.”

The Court of Appeals based its disposition of the case
on the reasoning that the charge® given the jury con-
tained “no explanation of the legal effect” of the direct
proof of the separation of the cars “and the permissible
use which the jury could make of it . . ..” We think
the Court of Appeals erroneously concluded that the jury
could find for the plaintiff only if it inferred “bad condi-
tion of the couplers and consequent violation of defend-
ant’s statutory duty .. ..” This was the same error

3The trial court’s charge is set out at length in the opinion of
the Court of Appeals, 174 F. 2d 486, 488-491.
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the Court of Appeals for the Seventh Circuit made in
O’Donnell, supra, in an opinion relied upon by respondent
in the present cause. In subsequently reversing the
judgment of the Court of Appeals, we held that the plain-
tiff did not have to show a “bad” condition of the coupler;
she was entitled to a peremptory instruction that to equip
a car with a coupler which failed to perform properly “in
the switching operation was a violation of the Act, which
rendered defendant liable for injuries proximately result-
ing therefrom, and that neither evidence of negligence
nor of diligence and care was to be considered on the
question of this liability.” Further, we said, “a failure
of equipment to perform as required by the Safety Appli-
ance Act is in itself an actionable wrong . . . .”

Of course this assumes that the coupler was placed in
a position to operate on impact. Thus, if “the failure of
these two cars to couple on impact was because the coupler
on the Pennsylvania car had not been properly opened,”
the railroad had a good defense. The Court of Appeals
also found fault with the charge on the ground that it de-
prived defendant of this defense. We cannot agree. The
trial court directed the jury at least three times that it
was for them to determine the reason why the cars sepa-
rated and specifically called their attention to the testi-
mony of the head switchman, thus emphasizing the possi-
bility that his failure, if any, to open the coupler was the
cause of the separation. Likewise, the argument of coun-
sel, both for plaintiff and defendant, clearly reveals that
the sole question with regard to this issue was whether,
after the couplers were placed in open or proper position,
they failed to couple automatically on impact.* The

¢ Defendant had introduced in evidence a small model of the cou-
pler involved and an expert had demonstrated its workings to the
jury. Counsel for defendant argued to the jury: “He [plaintiff’s
counsel] says it is only necessary to show that there was no coupling.
I say he is wrong. I say he must show that there was a failure to
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jury, by its verdict, resolved the question against the
respondent.

We think the charge, taken as a whole, sufficiently
informed the jury of the relevant legal rules.

couple because the car was not equipped with couplers coupling
automatically on impact. If they did not couple, and if they did
not couple because of some other reason . . . then there is no lia-
bility in this case.” Defendant’s counsel, in using the model, ex-
plained his position: If “this lock was held up so that the knuckle
would not lock back, it was closed, tell me, ladies and gentlemen,
would this knuckle be opened or closed following the accident?
Well, obviously, if the failure of the coupling to make was because
the knuckle was not locked closed, it would have to be open fol-
lowing the accident, and Millikan testified that the knuckle [an
hour after the accident] was not only closed . . . but the pin was
seated, the lock was down . . . . Now, the answer to that, ladies
and gentlemen, is the only possible answer . . . this knuckle was
closed when the Pennsylvania car was kicked down on to the Rock
Island car.”

Plaintiff’s counsel countered:

“I don’t say, and never told you, never will, nor will the Court,
that if there is merely separation of cars, plaintiff shall recover.
I simply told you, if there is a separation of cars after those devices
were put in operation and.did not operate, then they failed to per-
form their duty, regardless of how they operated before or since,
and that we do not have to prove—and the Court will tell you that
emphatically—any defect.”

As to whether the knuckle was opened, there was this argument by
plaintiff’s counsel ;

“Now, let me ask you, did Tielker [the head switchman] open that
knuckle or not open it? He says that when he went to open that
knuckle, he had difficulty in opening it—he had to push it three
times, when it failed to open the first time, showing something was
stuck.

“This bad-order card—remember this is on the front end of it—
and that is car Pennsylvania 727512. . . . they find that bent oper-
ating lever rod, or bent operating lever bracket, don’t they? They
find that themselves. This is their card, this is their record.

“What does this card do then that I have in my hand? What does
itdo? It confirms Tielker, doesn’t it ?”’
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We agree with the Court of Appeals that the amount
of damages awarded by the District Court’s judgment is
not monstrous in the circumstances of this case. Barry
v. Edmunds, 116 U. S. 550 (1886). Accordingly, the
judgment of the Court of Appeals is reversed and that
of the District Court affirmed.

Reversed.

MR. Justice Reep dissents. He would affirm on the
failure of the trial court to make clear to the jury that
the carrier was not liable under the Safety Appliance Act
if the failure to couple was due to negligence in setting
the coupler. See New York, C. & St. L. R. Co.v. Affolder,
174 F. 2d 486, 491, and O’Donnell v. Elgin,J. & E. R. Co.,
338 U. S. 384, 394, note 7.

MRg. JusTicE FRANKFURTER would dismiss this writ as
improvidently granted, for reasons set forth by him in
Carter v. Atlanta & St. Andrews Bay R. Co., 338 U. S.
430, 437.

MR. Justice DoucLas took no part in the consideration
or decision of this case.

MR. Justice Jackson, dissenting.

The only issue surviving in this case is whether the
charge gave the jury a sufficiently clear and correct knowl-
edge of the law to be applied.

The Court of Appeals thought the charge as a whole
“very probably gave the jury the impression” that it
need only find that two cars failed to couple on impact
to establish a violation of the Safety Appliance Act.
This, as the Court recognizes, is not the law. Before
a failure to couple establishes a defective coupler, it must
be found that it was properly set so it could couple. If
It was not adjusted as such automatic couplers must
be, of course the failure is not that of the device.
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The instructions contained language quoted by this
Court that would suggest this rule. Other language was
used, however, which might well cancel the effect of that
quoted. Judge Collet, for the Court of Appeals, said,
“We are unable to escape the conclusion that the instruc-
tion was not sufficiently clear and definite in that respect.”
174 F. 2d at 491.

If the charge seemed so foggy to a Court of Appeals,
generally familiar with what the trial judge was driving
at, I do not see how this Court can be so confident that
it did not mislead a jury of laymen. That confidence
is all upon which we reverse the judgment. We cannot
know any more about its effect than did the Court of
Appeals; and that court happened to have been composed
of judges, two of whom have had the experience of pre-
siding over jury trials in District Court, which gives them
a better informed mind on the subject than we have. I
should be inclined to agree with them that the charge
leaves the subject in so much confusion that I do not
know just what the instruction did amount to. The most
that can happen under the decision now being reversed is
to resubmit the case to a jury that probably would be
more carefully and clearly instructed.

In any event, I do not think this is the kind of issue
that meets the qualifications we have ourselves laid down
for grant of certiorari. Supreme Court Rule 38 (5). No
question of law is, or could be, settled unless we could
devise some measure of incoherence so that lower courts
would know how much we will think is too much. Short
of that, we only substitute our own impression for that of
the Court of Appeals as to the probable psychological
effect of the instruction in this individual case. All that
was written in favor of dismissing a writ as improvidently
granted in Carter v. Atlanta & St. A. B. R. Co., 338 U. S.
430, 437, and Wilkerson v. McCarthy, 336 U. S. 53, 65-77,
seems especially applicable here. I would dismiss this
writ as improvidently granted.
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HIATT, WARDEN, v. BROWN.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT.

No. 359. Argued February 6-7, 1950.—Decided March 13, 1950.

Respondent, a soldier in the United States Army in Germany, was
convicted of murder by a general court-martial and was sentenced
to imprisonment. At the time of the trial, in 1947, the 8th Article
of War required the authority appointing a general court-martial
to detail as law member thereof an officer of the Judge Advocate
General’s Department, except when an officer of that department
was “not available for the purpose.” In the order of the com-
manding general appointing the general court-martial which tried
respondent, the only officer named from the Judge Advocate Gen-
eral’'s Department was a captain who was designated as one of
the assistant trial judge advocates, and he was absent from the
trial on verbal orders of the commanding general. An order of
the District Court sustaining a writ of habeas corpus and ordering
respondent discharged was affirmed by the Court of Appeals.
Held :

1. The judgment of the Court of Appeals is reviewable by this
Court on certiorari under 28 U. S. C. § 1254. P. 106, n. 1.

2. The record in this case does not disclose any disregard of
the 8th Article of War in the appointment of the general court-
martial. Pp. 106-110.

(a) The fact that an officer of the Judge Advocate General’s
Department was detailed to a general court-martial in another
capacity, and that nothing otherwise appeared to negative his
availability as a law member, does not require the conclusion
that he was “available” for appointment as law member, within
the meaning of the 8th Article of War. Pp. 107-108.

(b) The availability of an officer of the Judge Advocate Gen-
eral’s Department as law member of a general court-martial was
intended by Congress to be a matter within the sound discretion
of the appointing authority. P. 108.

(c) In the 8th Article of War, the phrase “available for the
purpose” connotes an exercise of discretion by the appointing au-
thority. Pp. 108-109.

(d) In the determination of the meaning of the 8th Article
of War, this Court accords great weight to an interpretation of
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the Article which has been consistently given and applied by the
Army. P. 109.

(e) The exercise of the discretion conferred on the appointing
authority by the 8th Article may be reviewed by the courts only
if a gross abuse of that discretion would have given rise to a defect
in the jurisdiction of the court-martial; and whether the 8th
Article imposes a requirement going to the jurisdiction need not
here be determined, for nothing in the record indicates that the
discretion of the appointing authority was improperly exercised.
Pp. 109-110.

(f) On the record in this case, no abuse of the discretion of
the appointing authority is disclosed by the appointment of an
officer of the Judge Advocate General’s Department in a capacity
other than law member, or by reassignment of that officer to
other duty at the time of the trial, or by the standard of compe-
tence in legal matters shown by the law member at the trial.
P. 110.

3. The proceeding in the Court of Appeals being in habeas
corpus, that court erred in extending its review, for the purpose
of determining compliance with the due process clause, to such
matters as the propositions of law set forth in the staff judge
advocate’s report, the sufficiency of the evidence to sustain re-
spondent’s conviction, the adequacy of the pretrial investigation,
and the competence of the law member and defense counsel.
Pp. 110-111.

(a) In a habeas corpus proceeding to obtain the release of
one under sentence of a court-martial, the single inquiry is as to
the jurisdiction of the court-martial. P. 111.

(b) The general court-martial in this case had jurisdiction
of the person accused and of the offense charged, and acted within
its lawful powers. P. 111.

(¢) The correction of any errors which may have been com-
mitted by the general court-martial is for the military authorities,
which are alone authorized to review its decision. In re Yamashita,
327 U.S. 1,89. P. 111

175 F. 2d 273, reversed.

In a habeas corpus proceeding to secure respondent’s
release from imprisonment under a sentence of a general
court-martial, the District Court sustained the writ and
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ordered respondent discharged. 81 F. Supp. 647. The
Court of Appeals affirmed. 175 F. 2d 273. This Court
granted certiorari. 338 U. S. 890. Reversed, p. 111.

Stanley M. Silverberg argued the cause for petitioner.
With him on the brief were Solicitor General Perlman,
James M. McInerney, Robert S. Erdahl, Philip R. Mona-
han and Israel Conuvisser.

Walter G. Cooper argued the cause and filed a brief for
respondent.

Mg. Justick CLARK delivered the opinion of the Court.

Respondent, while serving as an enlisted soldier in the
United States Army in Germany, was convicted by a
general court-martial of committing murder on December
25, 1946, in violation of the 92d Article of War, 41 Stat.
805, 10 U. S. C. §1564. The sentence imposed was
dishonorable discharge, forfeiture of all pay and allow-
ances, and life imprisonment, which was reduced to
twenty years upon recommendation of the Judge Advo-
cate General. On petition for a writ of habeas corpus,
the Distriect Court for the Northern District of Georgia
ordered respondent discharged from the federal peniten-
tiary in Atlanta, 81 F. Supp. 647 (1948), and the Court of
Appeals for the Fifth Circuit affirmed, one judge dissent-
ing. 175 F.2d 273 (1949). Both the District Court and
the Court of Appeals concluded that the military tribunal
which convicted respondent was improperly constituted
and lacked jurisdiction of the offense. The Court of Ap-
peals held further that the record was “replete with highly
prejudicial errors and irregularities” which deprived re-
spondent of due process of law under the Fifth Amend-
ment and afforded an independent ground for sustaining
the writ. We brought the case here, on petition of the
warden having custody of respondent, in view of the
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importance of the decision below in the administration
of military justice. 338 U. S. 890 (1949). Our jurisdic-
tion to review the judgment of the Court of Appeals is
under 28 U. S. C. § 1254 (1)

Respondent was tried in Germany on January 9 and
14, 1947, before a general court-martial which had been
appointed by order of the commanding general of the
Continental Base Section, European Theatre, on De-
cember 7, 1946. The detail appointed was comprised
of a trial judge advocate and two assistant trial judge
advocates, defense counsel and two assistant defense
counsel, the law member and twelve other officers. The
ranking officer of the detail, a colonel of the Field Artil-
lery with twenty-five years of commissioned service, was
appointed law member. The only member of the detail
appointed from the Judge Advocate General’s Depart-
ment was a captain who was designated an assistant
trial judge advocate? He was absent from respondent’s
trial on verbal orders of the commanding general.

The Court of Appeals determined that under these
circumstances the court-martial had been appointed in
disregard of the 8th Article of War, 41 Stat. 788, 10
U. S. C. §1479. The relevant provision of this article

! Respondent contends that this Court lacks jurisdiction to review
a court of appeals’ judgment ordering discharge of a prisoner or
affirming such an order, in view of the omission from revised Title
28 of any provision comparable to former §463c which expressly
authorized review of such judgments on certiorari. We think this
contention is without merit in view of the broad provision of § 1254
that “Cases in the courts of appeals may be reviewed by the Supreme
Court . . . (1) By writ of certiorari granted upon the petition of
any party to any civil or criminal case . . . .”

2 The Court of Appeals stated in its opinion that two officers of
the Judge Advocate General’s Department were appointed to the
detail. However, the record indicates that only one of those men-
tioned below was appointed from that department.
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as in force at the time of respondent’s trial is set forth
in the margin.®* The article was interpreted by the Court
of Appeals as requiring, “certainly in times of peace,
that the presence of a duly qualified law member from
the Judge Advocate General’s Department be made a
jurisdictional prerequisite to the validity of such court-
martial proceeding, except in the single instance where
such officer is actually, and in fact, ‘not available.”” 175
F. 2d at 276. The Court of Appeals held that the avail-
ability of a law member from the Judge Advocate Gen-
eral’s Department was conclusively indicated by the order
detailing an officer from that department in another
capacity without any explanation. Thus the court con-
cluded that the proceeding was void.

We are unable to agree with the Court of Appeals that
this record discloses any disregard of the 8th Article of
War in the appointment of the tribunal which convicted
respondent.

Under the interpretation placed on the 8th Article by
the court below, an officer from the Judge Advocate Gen-
eral’s Department was “available” for appointment as
law member if he was appointed on the detail in another
capacity and nothing otherwise appeared to negative his
availability as law member. The article has been con-
strued differently by the Court of Appeals for the Second
Circuit in Henry v. Hodges, 171 F. 2d 401 (1948). In

3“The authority appointing a general court-martial shall detail
as one of the members thereof a law member, who shall be an officer
of the Judge Advocate General’s Department, except that when an
officer of that department is not available for the purpose the ap-
pointing authority shall detail instead an officer of some other branch
of the service selected by the appointing authority as specially quali-
fied to perform the duties of law member. . . .” 41 Stat. 788, 10
U. 8. C. §1479. The 8th Article was amended substantially in
1948, 62 Stat. 628-629. See note 5, infra.
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that case, in which the interpretative issue was similarly
raised on petition for habeas corpus, one officer from the
Judge Advocate General’s Department had been ap-
pointed trial judge advocate and a second designated
counsel for another accused. The court through Judge
Learned Hand declared:

“There remains the . .. question . .. whether
any member of the Judge Advocate General’s De-
partment was ‘available’ at the time. We cannot
say that it was not more in the interest of justice
to detail Beatty to defend Feltman than to put him
on the court; or that it was not better judgment
to make Swan a prosecutor than a judge . . . . The
whole question is especially one of diseretion; and,
if it is ever reviewable, certainly the record at bar
is without evidence which would justify a review.
The commanding officer who convenes the court must
decide what membership will be least to the ‘injury
of the service, and what officers are ‘available.’
‘Available’ means more than presently ‘accessible’;
it demands a balance between the conflicting de-
mands upon the service, and it must be determined
on the spot.” 171 F. 2d at 403.

We agree with the latter interpretation that the avail-
ability of an officer as law member was intended by
Congress to be a matter within the sound discretion
of the* appointing authority. Ordinarily the ‘“avail-
ability” of military personnel who are subject to
assighment by an appointing authority is understood
to depend upon a discretionary determination by the
superior. Cf. Kahn v. Anderson, 255 U. S. 1 (1921);
Swaim v. United States, 165 U. S. 553 (1897); Mullan
v. United States, 140 U. S. 240 (1891); Martin V.
Mott, 12 Wheat. 19 (1827). Moreover, the phrase
adopted in the 8th Article, “available for the purpose,”
expresses a clear intent that the concept of availability
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should include the exercise of discretion by the appointing
authority.*

The 8th Article has also been consistently interpreted
and applied by the Army as vesting a discretion in the
appointing authority, which when exercised is conclusive
in determining not only the accessibility of personnel but
also the suitability of the officer detailed as the law mem-
ber of a general court-martial. CM 231963, Hatteberg, 18
B.R. 349, 366-369 (1943) ; CM ETO 804, Ogletree, 2 B. R.
(ETO) 337, 346 (1943); CM 209988, Cromwell, 9 B. R.
169, 196 (1938); Digest of Opinions of The Judge Advo-
cate General (1912-1940) § 365 (9). This established
interpretation is entitled to great weight in our determi-
nation of the meaning of the article. Cf. United States
ex rel. Hirshberg v. Cooke, 336 U. S. 210, 216 (1949).

The exercise of the discretion thus conferred on the
appointing authority may be reviewed by the courts only

if a gross abuse of that discretion would have given rise
to a defect in the jurisdiction of the court-martial> How-

* The relevant legislative history of the provision of the 8th Article
relating to the law member supports this interpretation. Prior to
the adoption of the 8th Article of War in 1920, military law did
not provide for the service of a law member on a court-martial.
Under the impetus for reform following World War I, the original
draft of what became the 8th Article provided that every general
court-martial should have a judge advocate whose duties were to
be similar to those of the “law member,” as finally provided for.
The proposed Article would have provided further that such judge
advocate of the court be a member of the Judge Advocate General’s
Department or an officer whose qualifications were approved by the
Judge Advocate General. Hearings on S. 64, Subcommittee of the
Senate Committee on Military Affairs, 66th Cong., 1st Sess., p. 5.
The proposed Article was, however, abandoned for the provisions of
the 8th Article. See 18 B. R. 349, 366-367 (1943).

°®The 8th Article of War, as in force since February 1, 1949, ex-
pressly imposes as a jurisdictional requirement that the law member
be an officer from the Judge Advocate General’s Department or an
officer whose qualification for such detail has been certified by the
Judge Advocate General. 62 Stat. 628-629.
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ever, we need not determine at this time whether the
provision of the 8th Article relied upon below imposed a
requirement going to the jurisdiction of the court-martial,
for nothing in the record here involved indicates that the
discretion of the appointing authority was improperly
exercised. Clearly no abuse is disclosed by the appoint-
ment of an officer from the Judge Advocate General’s
Department to a capacity other than law member on the
detail, or by reassignment of that officer to other duty at
the time of trial, or by the standard of competence in legal
matters shown by the law member at the trial.

The Court of Appeals also concluded that certain
errors committed by the military tribunal and reviewing
authorities had deprived respondent of due process.® We
think the court was in error in extending its review,
for the purpose of determining compliance with the due
process clause, to such matters as the propositions of law
set forth in the staff judge advocate’s report, the suffi-
ciency of the evidence to sustain respondent’s conviction,
the adequacy of the pretrial investigation, and the com-
petence of the law member and defense counsel. Cf.

6 The following instances of error in the military proceedings were
cited by the Court of Appeals:

“(1) Accused was convicted on the theory that although he was
on duty as a sentry at the time of the offense, it was incumbent
upon him to retreat from his post of duty.

“(2) Accused has been convicted of murder on evidence that does
not measure to malice, premeditation, or deliberation.

“(3) The record reveals that the law member appointed was
grossly incompetent.

“(4) There was no pre-trial investigation whatever upon the
charge of murder.

“(5) The record shows that counsel appointed to defend the
accused was incompetent, gave no preparation to the case, and sub-
mitted only a token defense.

“(6) The appellate reviews by the Army reviewing authorities
reveal a total misconception of the applicable law.” 175 F. 2d at
277.
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Humphrey v. Smith, 336 U. S. 695 (1949). It is well
settled that “by habeas corpus the civil courts exercise
no supervisory or correcting power over the proceedings
of a court-martial . . . . The single inquiry, the test, is
jurisdiction.” In re Grimley, 137 U. S. 147, 150 (1890).
In this case the court-martial had jurisdiction of the
person accused and the offense charged, and acted within
its lawful powers. The correction of any errors it may
have committed is for the military authorities which are
alone authorized to review its decision. In re Yamashita,
327 U. S. 1, 89 (1946) ; Swaim v. United States, supra,
165 U. S. at 562.
It results that the judgment is
Reversed.

Meg. Justice DougLas took no part in the consideration
or decision of this case.

Mgr. Justice BURTON, concurring.

I concur on the ground that the clause in the 8th
Article of War, which deals with the availability of an
officer of the Judge Advocate General’s Department and
is here at issue, is purely directory, and not jurisdic-
tional. The 8th Article, in any event, calls for the ap-
pointment as the law member of a general court-martial
of an officer meeting certain specifications. He must be
either an officer of the Judge Advocate General’s Depart-
ment or he must be selected by the appointing authority
as specially qualified for his duties. The unavailability
of an officer of the Judge Advocate General’s Department
merely opens the field of eligibility to other branches of
the service.

It may be assumed that, when the general court-martial
involved in this case was appointed, it was a jurisdictional
requirement that there be a law member appointed to
it. It also may be assumed that it was a jurisdictional

874433 O—50——12
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requirement that, if the appointing authority deter-
mined that no officer of the Judge Advocate General’s De-
partment was then “available for the purpose,” such
authority was restricted to the appointment of “an officer
of some other branch of the service selected by [him] . . .
as specially qualified to perform the duties of law mem-
ber.” (Emphasis supplied.) If the officer who was ap-
pointed met neither requirement, it may be assumed that
the court-martial would have been without jurisdiction.
If, however, as in this case, it is not questioned that the
law member met the second requirement, I believe that we
should not permit a review here of the discretion used by
the appointing authority in determining the preliminary
administrative question of whether or not an officer of
the Judge Advocate General’s Department was “available
for the purpose.”” We should not permit it, even if it
is alleged that the appointing authority’s discretion in
this regard was grossly abused. That detail was a matter
within his administrative responsibility and should not
be available as a basis for collateral attack upon the juris-
diction of an otherwise qualified and competent general
court-martial,
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REIDER v. THOMPSON, TRUSTEE, MISSOURI
PACIFIC RAILROAD CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT.

No. 403. Argued February 7, 1950.—Decided March 13, 1950.

Respondent railroad received goods at New Orleans, La., for trans-
portation to Boston, Mass., by way of its line and connecting car-
riers, and issued its original through bill of lading for the shipment.
Petitioner sued respondent for damages under the Carmack
Amendment, 49 U. S. C. §20 (11), alleging that petitioner was
the lawful holder of the bill of lading and owner of the goods,
that the shipment was in good order and condition when received
by respondent at New Orleans, and that it arrived at Boston
damaged. Held:

1. The Carmack Amendment was applicable to the shipment,
and petitioner stated a claim against respondent upon which relief
could be granted. Pp. 115-119.

2. The fact that the shipment originated in a foreign country,
and that the goods were transported to New Orleans on an ocean
bill of lading, did not render the Carmack Amendment inapplicable,
since there was no through bill of lading from the foreign country
to Boston and the foreign portion of the journey terminated at
New Orleans. Pp. 117-119.

3. With respect to this transaction, respondent was the receiving
carrier within the wording and meaning of the Carmack Amend-
ment. P. 119.

176 F. 2d 13, reversed.

Petitioner’s suit against respondent for damages under
the Carmack Amendment, 49 U. S. C. § 20 (11), was dis-
missed by the District Court for failure to state a claim
upon which relief could be granted. The Court of Ap-
peals affirmed. 176 F. 2d 13. This Court granted
certiorari. 338 U. S. 890. Reversed, p. 119.

Eberhard P. Deutsch argued the cause for petitioner.
With him on the brief was Malcolm W. Monroe.
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M. Truman Woodward, Jr. argued the cause for re-
spondent. With him on the brief were Thomas T. Railey,
Fred G. Hudson, Jr., Robert E. Milling, Jr. and Elizabeth
Ridnour Haak.

MR. JusticE MINTON delivered the opinion of the
Court.

The question in this case is whether a claim for relief
under the so-called Carmack Amendment to the Inter-
state Commerce Act has been stated against respondent
carrier. The District Court held that a claim within the
Amendment had not been stated. The Court of Appeals
for the Fifth Circuit affirmed by a divided court. 176
F. 2d 13. Because the case presents an issue of impor-
tance in the application of a federal statute governing
liability of common carriers for damage to goods trans-

ported by them, we granted certiorari. 338 U. S. 890.
The Carmack Amendment in pertinent part provides:

“Any common carrier, railroad, or transportation
company subject to the provisions of this chapter
receiving property for transportation from a point
in one State or Territory or the District of Columbia
to a point in another State, Territory, District of
Columbia, or from any point in the United States
to a point in an adjacent foreign country shall issue
a receipt or bill of lading therefor, and shall be liable
to the lawful holder thereof for any loss, damage,
or injury to such property caused by it or by any
common carrier, railroad, or transportation company
to which such property may be delivered or over
whose line or lines such property may pass within
the United States or within an adjacent foreign
country when transported on a through bill of
lading . . . .” 34 Stat. 593, 595, as amended, 49
U. S. C. §20 (11).
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Respondent railroad received a shipment of wool and
skins at New Orleans, Louisiana, for transportation to
Boston, Massachusetts, by way of its line and connecting
carriers, and issued its original through bill of lading for
the shipment. Petitioner, who alleged that he was the
lawful holder of the bill of lading and owner of the goods,
sued respondent, as receiving carrier under the Carmack
Amendment, for damages, asserting that the shipment
was in good order and condition when received by re-
spondent at New Orleans and was damaged on arrival
in Boston. Respondent filed a motion to dismiss on the
ground that the complaint did not state a claim against
respondent upon which relief could be granted. The
Court of Appeals affirmed the District Court’s order
granting this motion and dismissing the suit.

It is not disputed that if these were all the facts in
the case the courts below were in error. Clearly respond-
ent is a common carrier subject to the Act, and a claim
for relief against respondent, as receiving carrier, on
account of damage to a shipment of goods moving from
a point in one state to a point in another state was pleaded
under the Carmack Amendment. See Galveston, H. &
S.A. R. Co. v. Wallace, 223 U. S. 481. But from a stipu-
lation filed in the District Court and considered with the
pleadings, we learn that the shipment originated in
Buenos Aires, Argentina. The goods were transported
by steamship from there to New Orleans on an ocean
bill of lading, freight for which was payable at Buenos
Aires. What is stipulated to be an accurate English
translation of the ocean bill of lading reads in part:

“The SHIPPER, SHIP, CONSIGNEE, DESTINA-
TION AND GOODS which are specified in this bill
of lading are the following:

SHIPPER: Emilio Rosler S. R. L. SHIP: RIO
PARANA -

PORT OF SHIPMENT: Buenos Aires
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PORT OF DISCHARGE OF THE SHIP New Or-

leans

destination of the goods: (if
the goods are to be transshipped out of the port of
discharge)

SHIPPER TO THE ORDER OF: The First Na-
tional Bank of Boston . 1
Notice of arrival should be addressed to (if con-
signed to Shipper’s Order) Rudolf Reider 39 South
Street Boston Mass. U.S.A.”

The domestic bill of lading issued by respondent at
New Orleans recited that the goods were received from
H. P. Lambert Co. and consigned to the same H. P. Lam-
bert Co. at Boston. The Court of Appeals characterized
this railroad bill as a “supplemental bill of lading” issued
by the domestic carrier to cover its portion of the trans-
portation and delivery of a “through foreign shipment,”
and held that the Carmack Amendment was not intended
to apply to such a foreign shipment. The tests laid
down in United States v. Erie R. Co., 280 U. S. 98, and
Texas & New Orleans R. Co. v. Sabine Tram Co., 227
U. 8. 111, were applied by the Court of Appeals in deter-
mining that the transaction was a “through foreign ship-
ment.” And Missouri Pacific R. Co. v. Porter, 273 U. 5.
341, was relied on as authority for the proposition that
the Carmack Amendment was not intended to apply to
such a shipment.

Reliance on the cited cases is misplaced. The issue
in the Porter case, supra, was totally different from the
question here.! And whether the commerce is properly

! The Court there briefly alluded to the coverage of the Carmack
Amendment. But the sole issue in the Porter case was whether
federal regulation of bills of lading had covered the field to the
exclusion of state regulation of the same subject matter. The Court’s
discussion of the Carmack Amendment there does not control our
decision in this case.
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characterized as foreign or domestic is, in our view of
the case, not material.

The issue is whether this transaction is within the
Carmack Amendment. But basically, the problem here
is one of liability. The contract giving rise to liability—
the bill of lading—is our primary aid in solving that prob-
lem. So we turn to the contract to ascertain whether it
evidences a transaction within the Carmack Amendment.

Does the fact that the shipment in this case originated
in a foreign country take it without the Carmack Amend-
ment? We think not. There was no through bill of
lading from Buenos Aires to Boston. The record does not
show the slightest privity between respondent and the
ocean carrier. The contract for ocean transportation ter-
minated at New Orleans. Having terminated, nothing of
1t remained for the new, separate, and distinct domestic
contract of carriage to “supplement.” Even the parties
to the ocean bill of lading and the domestic bill of lading
were different. If the various parties dealing with this
shipment separated the carriage into distinet portions by
their contracts, it is not for courts judicially to meld the
portions into something they are not. The test is not
where the shipment originated, but where the obligation
of the carrier as receiving carrier originated. Rice v.
Oregon Short Line R. Co., 33 Idaho 565, 198 P. 161;
Barrett v. Northern Pacific R. Co., 29 Idaho 139, 157 P.
1016; Baltimore & Ohio R. Co. v. Montgomery & Co., 19
Ga. App. 29,90 S. E. 740. Thus it is not significant that
the shipment in this case originated in a foreign country,
since the foreign portion of the journey terminated at the
border of the United States. The obligation as receiving
carrier originated when respondent issued its original
through bill of lading at New Orleans. That contract of
carriage was squarely within the provisions of the statute.

The case of Alwine v. Pennsylvania R. Co., 141 Pa.
Super. 558, 15 A. 2d 507, much relied upon by respondent
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and the Court of Appeals, is not in point. We need not
now determine whether that case was correctly decided.
For purposes of this case it is sufficient to note that there
the Pennsylvania court emphasized that the shipment
came into this country on a through bill of lading from
Canada. The contract of carriage did not terminate
at the border, as in the instant case. Nor does Mezxi-
can Light & Power Co. v. Texas Mexican R. Co., 331
U. S. 731, aid respondent. There an export shipment
on a through bill of lading from Pennsylvania to the
international boundary, destined for a point in Mexico,
was damaged in Mexico. The Texas Mexican Co., the
last in a series of carriers handling the shipment in this
country, issued a second bill of lading at Laredo, Texas,
for the carriage on into Mexico. Recovery was sought
against the Texas Mexican Co. as initial (receiving)
carrier under the Carmack Amendment. This Court held
that it was not a receiving carrier because its duties were
controlled by the first bill, and the second bill was without
consideration and void. As the dissenting judge below
sald: “That case rules nothing as to a reverse ship-
ment . . . .” And it could hardly be contended that re-
spondent’s domestic bill of lading here was void. As
a matter of fact, the shipment in this case could not
have moved an inch beyond New Orleans under the
ocean bill; and the Carmack Amendment required re-
spondent to issue a through bill of lading for the carriage
from New Orleans to Boston.

We disavow, as did both the concurring judge and
the dissenting judge below, any intimation that our hold-
ing might impose liability on a domestic carrier for dam-
age attributable to an ocean carrier. The complaint in
this case alleges that the shipment was received by re-
spondent in good order and condition and was damaged
when delivered. Unless petitioner can prove the case
stated by his complaint, respondent is not liable.
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The purpose of the Carmack Amendment was to relieve
shippers of the burden of searching out a particular negli-
gent carrier from among the often numerous carriers
handling an interstate shipment of goods. To hold other-
wise than we do would immunize from the beneficial
provisions of the Amendment all shipments originating
in a foreign country when reshipped via the very trans-
portation chain with which the Amendment was most
concerned. Respondent was the receiving carrier squarely
within the wording and meaning of the Carmack Amend-
ment. The judgment of the Court of Appeals is

Reversed.

Mg. Justice DoucLas and MR. JusTicE JACKSON took
no part in the consideration or decision of this case.

MR. JusticE FRANKFURTER, dissenting.

The problem presented by this case is whether a ship-
ment which constitutes an organic transaction in com-
merce between a non-adjacent foreign country and the
continental United States for every other aspect of the
Interstate Commerce Act should be treated as such for
purposes of § 20 (11) of that Aect, familiarly known as the
Carmack Amendment. 49 U. S. C. §20 (11). Since I
agree with the answer given by the Court of Appeals I
ought not to join in reversing its decision.

That court’s position is supported by this Court’s
view of the matter in Missouri Pacific R. Co. v. Porter,
273 U. S. 341, 344, 345, read in the light of the criteria for
determining what constitutes a shipment in foreign com-
merce. See United States v. Erie R. Co., 280 U. S. 98.
To be sure, the precise question now here was not the issue
In the Porter case. But what was there said as to the
scope of the Carmack Amendment in relation to such
commerce with a non-adjacent foreign country was rele-
vant to the immediate question in the Porter case con-




OCTOBER TERM, 1949.
FRANKFURTER, J., dissenting. 339 U.S.

sidered in its true aspect. In order to decide the pre-
cise question of that case the Court had to consider the
regulatory scheme of liability under the Interstate Com-
merce Act in its entirety. The conclusion of the Porter
case—that the Carmack Amendment does not apply
to an unbroken transaction of commerce with a non-
adjacent foreign country—carried the authority of the
two Justices, Butler and Brandeis, who between them
had had the most comprehensive experience with the
working of the Interstate Commerce Act. As Judge
Hutcheson indicated in his concurring opinion below, the
answer to our problem is not to be had by taking words
of the Carmack Amendment out of the illuminating con-
text of the regulatory scheme of which they are a part.
A legal faggot ought not to be broken into verbal sticks.
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UNITED STATES ». COMMODITIES TRADING
CORP. ET AL.

NO. 156. CERTIORARI TO THE COURT OF CLAIMS.*
Argued January 10-11, 1950.—Decided March 27, 1950.

In 1944 the War Department requisitioned a quantity of whole black
pepper, as to which a ceiling price had been established by the
Office of Price Administration under authority of the Emergency
Price Control Act. In a suit by the owner to recover just com-
pensation, the Court of Claims fixed as just compensation a price
in excess of the ceiling price. Held: On the record in this case,
the ceiling price of the pepper at the time it was requisitioned was
the proper measure of just compensation. Pp. 122-131.

1. The congressional purpose and the necessities of a wartime
economy require that ceiling prices be accepted as the measure of
just compensation, so far as that can be done consistently with
the objectives of the Fifth Amendment. Pp. 123-125.

2. Neither the Fifth Amendment nor the Emergency Price Con-
trol Act’s provision that the Act shall not be construed to compel
an owner to sell his property requires that, in determining the
amount of just compensation, there be added to the ceiling price
a “retention value”—i. e., an allowance for the price the owner
could have obtained had he been permitted to hold the commodity
until after price restrictions had been removed. Pp. 125-128.

3. The owner failed to sustain the burden of proving special
conditions and hardships peculiarly applicable to it; wherefore
the ceiling price of the pepper, fair and just to the trade generally,
must be accepted as the maximum measure of compensation for
the taking. Pp. 128-131.

(2) The fact that the owner was an “investor” in pepper
rather than a “trader” did not entitle it to “retention value,” a
value based on speculation concerning the price it might have
obtained for pepper after the war and after price controls were
removed. Pp. 128-129.

(b) The fact that the particular pepper delivered to the
Government cost the owner more than the ceiling price is no basis

*Together with No. 163, Commodities Trading Corp. et al. V.
United States, also on certiorari to the same court.
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for excepting the owner from application of the ceiling price as
the proper measure of just compensation. Pp. 129-130.

(¢) The Fifth Amendment does not require the Government
to compensate an owner of requisitioned goods for potential profits
lost because of war and the consequent price controls. P. 130.

113 Ct. Cl. 244, 83 F. Supp. 356, reversed.

In a suit to recover just compensation for a quantity of
whole black pepper requisitioned in 1944 by the War
Department, the Court of Claims awarded an amount in
excess of the O. P. A. ceiling price but less than the
amount claimed. 113 Ct. CI. 244, 83 F. Supp. 356. This
Court granted cross-petitions for certiorari. 338 U. S.
857. Rewversed and remanded, p. 131.

Oscar H. Davis argued the cause for the United States.
With him on the brief were Solicitor General Perlman,
Assistant Attorney General Morison, Paul A. Sweeney and
Melvin Richter.

Edward L. Blackman argued the cause and filed a brief
for Commodities Trading Corp. et al.

Mg. Jusrice Brack delivered the opinion of the Court.

Commodities Trading Corporation brought this suit in
the Court of Claims to recover “just compensation” for
about 760,000 pounds of whole black pepper requisitioned
by the War Department in 1944 from Commodities’
stock of 17,000,000 pounds. The United States con-
tended that the OPA ceiling price of 6.63 cents per
pound was just compensation. Commodities denied this,
claiming 22 cents per pound. It argued that Congress
did not and could not constitutionally fix the ceiling
price as a measure for determining what is just com-
pensation under the Constitution. Commodities also
contended that, for reasons peculiar to its own situation,
application of the ceiling price in this instance would be
particularly unjust. The Court of Claims fixed “just
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compensation” at 15 cents per pound. In so doing, that
court took into consideration what it terms “retention
value,” explained as an allowance for the price Com-
modities “undoubtedly could have secured for its pepper
had it been permitted to hold it until after restrictions
had been removed . . . .” The court also considered how
much the precise pepper requisitioned cost Commodities,
the prices at which that company sold pepper after the
government requisition, subsequent OPA ceiling prices,
and the average price of pepper for the past 75 years.
113 Ct. Cl. 244, 83 F. Supp. 356. We granted the peti-
tions of both parties for certiorari. 338 U. S. 857.

First. The questions presented are controlled by the
clause of the Fifth Amendment providing that private
property shall not be “taken for public use, without just
compensation.” This Court has never attempted to pre-
seribe a rigid rule for determining what is “just com-
pensation” under all circumstances and in all cases. Fair
market, value has normally been accepted as a just stand-
ard. But when market value has been too difficult to
find, or when its application would result in manifest
injustice to owner or publie, courts have fashioned and
applied other standards.! Since the market value stand-
ard was developed in the context of a market largely
free from government controls, prices rigidly fixed by
law raise questions concerning whether a “market value”
so fixed can be a measure of “just compensation.” United
States v. Felin & Co., 334 U. S. 624. Whatever the cir-
cumstances under which such constitutional questions
arise, the dominant consideration always remains the
same: What compensation is “just” both to an owner
whose property is taken and to the public that must pay
the bill?

! See, e. g., United States v. Miller, 317 U. S. 369; Olson v. United
States, 202 U. S. 246.
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The word “just” in the Fifth Amendment evokes ideas
of “fairness” and “equity,” and these were the primary
standards prescribed for ceiling prices under the Emer-
gency Price Control Act.? As assurance that prices fixed
under its authority by the administrative agency would
be “generally fair and equitable,” Congress provided that
price regulations could be subjected to judicial review.
All legitimate purchases and sales had to be made at
or below ceiling prices. And most businessmen were
compelled to sell because, for example, their goods were
perishable or their businesses depended on continuous
sales. Thus ceiling prices of commodities held for sale
represented not only market value but in fact the only
value that could be realized by most owners. Under
these circumstances they cannot properly be ignored in
deciding what is just compensation.

The extent to which ceiling prices should govern courts
in such a decision is another matter. Congress did not
expressly provide that prices fixed under the Price Con-
trol Act should constitute the measure of just compen-
sation for property taken under the Fifth Amendment.’
And § 4 (d) provides that the Act shall not be construed
as requiring any person to sell. But §1 (a) declared
the Act’s purposes “to assure that defense appropria-
tions are not dissipated by excessive prices” and to “pre-
vent hardships . . . to the Federal, State, and local gov-
ernments, which would result from abnormal increases
in prices . . . .” Congress thus plainly contemplated
that these governments should be able to buy goods

256 Stat. 23, 50 U. S. C. App. § 901.

3 Had Congress prescribed a rule that prices fixed under the Act
should constitute the measure of constitutional “just compensation,”
courts upon proper challenges would have been faced with responsi-
bility of determining whether that rule satisfied the requirements of
the Fifth Amendment. Marbury v. Madison, 1 Cranch 137. Com-
pare Monongahela Navigation Co.v. United States, 148 U. 8. 312, 327.
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fulfilling their wartime needs at the prices fixed for other
purchasers. The crucial importance of this in the con-
gressional plan for, a stabilized war economy to limit
inflation and prevent profiteering is shown by the fact
that during the war approximately one-half of the na-
tion’s output of goods and services went to federal, state
and local governments.* And should judicial awards of
just compensation be uniformly greater in amount than
ceiling prices, expectations of pecuniary gains from con-
demnations might prompt many owners to withhold
essential materials until the Government requisitioned
them. We think the congressional purpose and the ne-
cessities of a wartime economy require that ceiling prices
be accepted as the measure of just compensation, so far
as that can be done consistently with the objectives of
the Fifth Amendment.

Second. It is contended that acceptance of ceiling prices
as just compensation would be inconsistent with the Fifth
Amendment because such prices fail to take into account
a factor designated by the Court of Claims as “retention
value.” This concept stems largely from the Emergency
Price Control Act’s provision that the Act shall not be
construed as compelling an owner to sell his property
against his will. Translating the provision as conferring
on an owner the “right to hold his property until he can
get for it whatever anyone is willing to pay,” the Court
of Claims held that it gave rise to a “retention value”
which must be added to the ceiling price in order to meet
the constitutional requirement of “just compensation.” ®

* Eighth Report of the Director of War Mobilization and Recon-
version, October 1, 1946, H. R. Doc. No. 45, 80th Cong., 1st Sess. DN

® Pertinent parts of the Court of Claims discussion of “retention
value” were:

“We have several times held that, in determining just compensation,
We must take into account the plaintiff’s right to hold its property
until restrictions on its disposition are removed. Seven-Up Bottling
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In enacting that provision Congress merely refused to
take from owners their long-existing “right to hold” until
they wanted to sell. It did not create a new ‘“right to
hold” as against a constitutional Government taking, or
engraft added values of any kind on property which
happens to be requisitioned at a time when prices are
fixed by law. We cannot justifiably stretch this provi-
sion into a command that the Government pay owners
a ‘“retention value” for property taken.

Nor can we construe the Fifth Amendment as sup-
porting the Court of Claims “retention value” rule. In
peacetime when prices are not fixed, the normal measure
of just compensation has been current market value;
retention value has never been treated as a separate
and essential factor. True, current market value may
sometimes be higher because a buyer anticipates future
rises in prices. And exceptional circumstances can be
conceived which would justify resort to evidential fore-
casts of potential future values in order to determine
present market value. But the general constitutional
rule declared and applied by the Court of Claims did
not rest on exceptional circumstances.

A persuasive reason against the general rule declared
by the Court of Claims is the highly speculative nature of
proof to show possible future prices on which ‘“retention
value” must depend. In this case, for instance, no one

Co. v. United States, 107 C. Cls. 402; Kaiser v. United States, 108
C. Cls. 47; Adler Metal Products Co. v. United States, 108 C. Cls.
102; Pantex Pressing Machine Co. v. United States, 108 C. Cls. 735.

“The Government in time of war has the undoubted right to say
to the citizen, if you want to sell your property you must not sell it
for more than a certain price; but the Government has no right to
take the property and pay for it no more than this fixed price, unless
that price justly compensates the owner, taking into consideration
his right to hold his property until he can get for it whatever anyone
is willing to pay.” 113 Ct. Cl. 259-260, 83 F. Supp. 357.
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knew how long the war would last nor how long economic
conditions due to war might lead Congress to continue
price-fixing legislation. Predictions on these subjects
were guesses, not informed forecasts. And even if such
predictions were reasonably certain, there remained other
unknowns. How much more than the ceiling price would
a speculative purchaser have paid for property at the
time of seizure? To what extent, if at all, would the
lifting of war controls raise prices above the controlled
ceilings? And as of what date should future value be
estimated? The Court of Claims opinion indicates how
haphazard such calculations must be: its figure of 15
cents per pound appears to be a rough judicial com-
promise between the ceiling price and the 22 cents
claimed, not a weighted average drawn from the varied
assortment of doubtful factors considered by the court.
Moreover, that figure seems completely divorced from the
conjectured postwar price, a factor crucially significant
in the court’s “retention value” concept.

An equally forceful objection to the “retention value”
rule is the discrimination it would breed. Only a limited
group of owners could take advantage of the rule: those
who have nonperishable products so essential for war
burposes that refusal to sell would result in governmental
requisition. And many of these would be financially un-
able to withhold their goods on such a gamble. Thus
owners able to hold essential nonperishable goods until
requisition would become a favored class at the expense
of other owners not so fortunate. Moreover, even within
that favored class the “retention value” rule would create
diserimination against owners impelled by a sense of duty
to sell their goods to the Government at ceiling prices
without waiting for requisition. A premium would be
Placed on recalcitrance in time of war.

A rule so difficult to apply and leading to such dis-

criminatory and unjust results cannot be required by
874433 0—50——13
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the Fifth Amendment’s command for payment of “just
compensation.”

Third. While there is no constitutional obstacle to
treating “generally fair and equitable” ceiling prices as
the normal measure of just compensation for commodities
held for sale, there must be room for special exceptions
to such a general rule. For unfair hardship may be in-
flicted on a particular dealer by valid ceiling prices which
are “generally” fair. Bowles v. Willingham, 321 U. S.
503, 516-518. But the ceiling price of pepper, fair and
just to the trade generally, should be accepted as the
maximum measure of compensation unless Commodities
has sustained the burden of proving special conditions
and hardships peculiarly applicable to it.* Cf. Marion &
Rye Valley R. Co. v. United States, 270 U. S. 280, 285.

Commodities contends that it proved the existence of
such conditions. It points to the statement of the Court
of Claims that the “so-called ‘retention value’ is particu-
larly applicable in this case” because Commodities was
an “investor” in pepper rather than a “trader.” The
company accumulated its large supply at intervals during
the 1933-1941 period, expecting to hold it to sell when
the price went up. The court found that Commodities
could reasonably expect this rise: the nature of production
was such that periods of abundance and scarcity were
bound to alternate, and during the preceding 75 years
the price of pepper had shown marked fluctuations in
fairly regular cycles. Most of Commodities’ pepper was
bought when prices were low. It is argued that as an
“investor” Commodities should not be deprived of the

¢ Commodities had petitioned the Price Administrator in 1943 to
amend the applicable regulation so as to permit higher prices for
pepper by allowances for storage expenses. This petition was denied.
Nothing in the record indicates that the Emergency Court of Appeals
was ever asked to consider ceiling prices for pepper.
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pecuniary benefits which future high prices would have
afforded but for the Government’s taking.

Under this state of facts the situation of Commodities
differed only in degree, if at all, from that of myriad other
commodity owners who quite naturally wished to hold
their goods for higher prices. Postwar inflationary in-
fluences are common and generally expected. Price
cycles, seasonal and otherwise, are also well-recognized
economic phenomena. Doubtless owners of steel, tex-
tiles, foodstuffs, and other goods could produce evidence
similar to that offered in regard to pepper to show cyclical
fluctuations in their prices. Nor would there be much
difficulty in showing that a great many owners had
bought, produced, or manufactured their various mer-
chandise with the idea of withholding from markets to
await expected higher prices. Many lost anticipated
profits due to price control or requisition. Sacrifices of
this kind and others far greater are the lot of a people
engaged in war. That a war calls for sacrifices is of course
no reason why an unfair and disproportionate burden
should be borne by Commodities. But the facts here
show no such burden on Commodities. Commodities,
just like other traders in pepper and other products,
bought pepper with the intention of ultimately selling
on the market. No more than any other owner is Com-
modities entitled to “retention value,” a value based on
speculation concerning the price it might have obtained
for pepper after the war and after price controls were
removed.

Another contention is that the particular pepper turned
over to the Government cost Commodities more than
the ceiling price, and that this is a special circumstance
sufficient to preclude use of the ceiling price here. The
Court of Claims did find that the average cost to Com-
modities of the precise pepper taken, including labor
costs, storage, interest, insurance, taxes and other ex-
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penses, was 12.7 cents per pound. The Government
challenges these findings and also claims that Commodi-
ties selected its high-cost pepper for delivery under the
requisition. Pointing out that pepper is fungible and
that the only relevant cost figure is the average cost to
Commodities of all its pepper, the Government asserts
that this average cost was less than the ceiling price.

We do not consider these contentions of the Govern-
ment because we think that the cost of the pepper deliv-
ered provides no sufficient basis for specially excluding
Commodities from application of the ceiling price. The
general rule has been that the Government pays current
market value for property taken, the price which could
be obtained in a negotiated sale, whether the property
had cost the owner more or less than that price. Vogel-
stein & Co. v. United States, 262 U. S. 337, 340. The
reasons underlying the rule in cases where no government-
controlled prices are involved also support its application
where value is measured by a ceiling price. In neither
instance should the Government be required to make
good any losses caused by the fact that the owner pur-
chased goods at a price higher than market value on
the date of taking. Especially is this true where the
resulting loophole in wartime regulation would be avail-
able only to dealers in essential nonperishable commodi-
ties who have enough funds and storage space to withhold
goods until the Government is forced to requisition them.

We have considered all other contentions of Commodi-
ties and find that none of them present reasons sufficient
to justify awarding Commodities an amount in excess
of ceiling prices. In the final analysis all its arguments
rest on the principle that the Government must pay
Commodities for potential profits lost because of war and
the consequent price controls. We cannot hold that the
Fifth Amendment requires the Government to give own-
ers of requisitioned goods such a special benefit.
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The judgment of the Court of Claims is reversed and

the cause is remanded with directions to enter an appro-
priate judgment based on the maximum ceiling price of
the pepper at the time it was taken.

It 1s so ordered.

MR. CHIEF JusTicE ViNsoN and MRg. Justice DouGLas
took no part in the consideration or decision of this case.

MR. JusticE FRANKFURTER, dissenting in part. -

In 1933 Commodities Trading Corporation began to
accumulate an inventory of black pepper, not as a trader
in pepper but as an investor in a nonperishable com-
modity. It based this investment policy on the fairly
regular cyclical fluctuations of pepper prices over a period
of about seventy-five years. This regularity was due to
the fact that pepper plantings in Sumatra, French Indo-
China and India, which supplied almost all of it, fluctu-
ated with the price of pepper in the world market.
Neglect of their crops by the native growers in periods
of depressed prices lowered supply; thereby prices were
raised and this in turn stimulated new plantings. Since
1t takes the pepper plant about four years to bear, prices
would normally maintain their high level for about that
period. The operations of Commodities were based on
the expectation that it would profitably adjust the sale
of its holdings to the cyclical movement.

By 1938 Commodities had accumulated 25,000,000
pounds; by December, 1941, it had disposed of about
8,000,000 pounds. The rest it withheld from the market
until the requisition here in controversy was made by the
War Department, in May, 1944. December, 1941, is a
significant date because a ceiling price on pepper was
then established. The price at which it was pegged—
6.75 cents per pound, amended shortly thereafter to 6.50
cents plus limited carrying charges—approximated the
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market price at the time the free market in pepper came
to an end. This free market price was responsive to the
then unusually large inventory of pepper in the country,
amounting to from 78,000,000 to 100,000,000 pounds, a
three-year supply. The Government forbade importa-
tion of high-priced pepper from India, and the other
sources of supply were cut off by the Japanese invasion.
As a result, stocks rapidly declined, the fall being accel-
erated after the imposition of ceiling prices by a desire
on the part of many importers to avoid additional carry-
ing charges. By September, 1943, only about 28,000,000
pounds were in the hands of importers. Of this Com-
modities held, as we have seen, 17,000,000. From about
the middle of 1942 activity had steadily shrunk and by
early 1944 pepper was not for sale.

In May, 1944, the War Department requisitioned from
Commodities about 760,000 pounds of black pepper.
Commodities rejected the Government’s offer of com-
pensation at the ceiling price and this suit to recover “just
compensation” followed.

On the basis of its “special findings of fact” the Court
of Claims held that the ceiling price was not the measure
of just compensation for the requisitioned pepper. It
deemed the right to withhold from sale nonperishable
goods until after price control terminated a value of sub-
stance to be included in ascertaining just compensation.
The inclusion of this “retention value” in the present
circumstances was especially appropriate, so the Court
of Claims reasoned, because Commodities was not a trader
but a long-term investor. After the controls were re-
moved in 1946, pepper sold at 50 to 60 cents a pound and
upward and the Court of Claims deemed these free mar-
ket values relevant in determining the just compensation
for the pepper requisitioned in 1944, In giving an award
above the ceiling price, that court was further influenced
by the fact that the cost of the pepper it attributed to
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Commodities—12.7 cents per pound-—exceeded the ceil-
ing. Taking all the factors it deemed relevant into ac-
count, 15 cents per pound was found by that eourt to be
just compensation for the pepper taking.

I. The “just compensation” required by the Bill of
Rights when “private property [is] taken for public use”
has a way of attracting far-flung contentions. So here,
extreme positions are taken regarding the relevance of
ceiling prices to “just compensation.” On the one hand
it is urged that ceiling prices are to be treated as though
they represent value determined by a free market. On
the other hand it is insisted that since it would be unjust
for the Government itself to fix the compensation for
what it takes, ceiling prices should be ignored. I agree
with what I understand to be the Court’s view in rejecting
both these absolutes.

War conditions drastically change the economic en-
vironment in which a free market has its justification.
The purpose of government controls is to terminate such
a distorted free market. Since ceiling prices are required
by law to be “generally fair and equitable” * and govern
voluntary sales of property, they are not irrelevant in
assessing just compensation. The value of private prop-
erty is not immutable; especially is it not immune from
the consequences of governmental policies. In the exer-
cise of its constitutional powers, Congress by general
enactments may in diverse ways cause even appreciable
Pecuniary loss without compensation. “Government
hardly could go on if to some extent values incident to
property could not be diminished without paying for
every such change in the general law. . . . When [the
diminution] reaches a certain magnitude, in most if not
In all cases there must be an exercise of eminent domain

! Emergency Price Control Act §2 (a), 56 Stat. 24, 50 U. S. C.
App. §902 (a).
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and compensation to sustain the act. So the question
depends upon the particular facts.” Pennsylvania Coal
Co. v. Mahon, 260 U. S. 393, 413. See also Hudson
County Water Co. v. McCarter, 209 U. S. 349, 355; Pipe
Line Cases, 234 U. S. 548, 561; Jackman v. Rosenbaum
Co., 260 U. S. 22, 31.

It does not follow that controlled prices automatically
meet the requirements for just compensation in the forci-
ble taking of property simply because they replaced free
market prices which could no longer be relied on to re-
flect the normal play of free economic forces. A system
of price controls which is “generally fair and equitable”
may give rise to individual instances of hardship in the
requisitioning of property no matter how conscientiously
and competently administered. See Bowles v. Willing-
ham, 321 U. S. 503, 516-18. The hardship may reach
such magnitude in an individual instance as to make a
taking by the public at a ceiling price unjust compensa-
tion. Of course war means burdens, and there is no cal-
culus by which they can be fairly distributed. From any
point of view the ultimate sacrifices are uncompensable.
But these considerations are not relevant in carrying out
the Fifth Amendment. When there is a taking of prop-
erty for public use, whether in war or in peace, the burden
of the taking is the community’s burden. The owner
should be requited by that which satisfies prevailing
standards of justice. This limitation upon the power of
eminent domain has throughout our history been left for
judicial application. We would be faced with a new
problem had Congress specified that the ceiling prices
should be the limit of just compensation. Such a statute
would call for the usual respect to be accorded to the
judgment of Congress in passing on the validity of legis-
lation when the power of Congress to legislate is limited
by broad standards and not by restrictions almost tech-
nical in their nature. We are relieved from a considera-
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tion of any such question because Congress chose not to
make ceiling price the measure of “just compensation.”
It is therefore an inescapable judicial duty to explore the
elements relevant to just compensation even for the tak-
ing of property which, as to voluntary transactions, is
subject to price control. The standard of just compen-
sation is not mechanically to be replaced by ceiling prices.

It takes us some distance neither wholly to accept nor
wholly to reject price ceilings as just compensation.
The complications introduced by the displacement of free
market prices by controlled prices serve to intensify the
usual wariness against undue generalizations in ascer-
taining the value of specific property taken for public
purposes. Cautious empiricism is the most promising
attitude in dealing with problems of this sort. This
means hugging as closely as possible the shore of the cir-
cumstances of the particular case.

On the present record only two issues need to be faced.
In arriving at just compensation did the Court of Claims
properly take into account (1) a ‘“retention value” and
(2) the cost of the pepper to Commodities.

II. The Court of Claims appears to have recognized
as a component of just compensation the right of a prop-
erty owner to withhold his property for some future
opportunity of enhanced realization, even though he be
in the same boat with all other owners for whom the
ceiling price is a fair measure. In its bearing upon our
immediate problem, recognition of such a “retention
value” as part of the contemporaneous value of what
was taken would have required the power to “divine pro-
phetically” the war’s end and the lifting of controls by
Congress as well as the state of the pepper market there-
after. This is “to exact gifts that mankind does not
possess.” International Harvester Co. v. Kentucky, 234
U. 8. 216, 223, 224. To allow such wild imagination to
enter into the practical determination of what is just
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compensation would merely sanction unbridled drafts on
the Treasury. It would encourage every property owner
to hold his goods off the market and to force the Govern-
ment to requisition rather than purchase. That, by such
retention, profits might be realized in the distant future
is not an interest which the Constitution protects.

The diffused loss of profit throughout the nation’s
economy must be borne as a part of the common lot. Of
a different order of loss would be a taking of the pepper
at ceiling prices, if the ceiling price was far below the cost
of the pepper to Commodities and such cost was incurred
in the normal course of long-term holding operations.
This might present a situation whereby the owner of the
requisitioned property would be asked to bear more than
its fair share of the just economic burden of the war.

III. The Court of Claims found that the cost to Com-
modities of the requisitioned pepper was 12.7 cents per
pound compared with the ceiling price of 6.5 cents. The
Government challenges the cost figures. It points out
that Commodities kept its cost records on the basis of
specific bags of pepper, each bag being recorded at its
invoice cost and the applicable carrying charges. Com-
modities selected the bags of pepper delivered to the Gov-
ernment. Apparently it chose the bags which had the
highest invoice cost and the greatest carrying charges,
the pepper bought in 1933-1936. Assuming that costs
higher than ceiling prices may affect just compensation,
the Court of Claims should have considered whether the
high cost of the pepper turned over to the Government
was due to Commodities’ accounting system. Since pep-
per is fungible and does not have age value, for all that
appears Commodities’ method of computing costs may
have been unfair to the Government. “Just compensa-
tion” is not a function of a seller’s theory of accounting.

The Court’s opinion, however, holds that whatever the
costs they are irrelevant in assessing just compensation.
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Thereby the Court disregards in the concrete the prin-
ciple which it avows in the abstract—namely, that ceil-
ing prices are not to be deemed as though they were values
arrived at in a free market and that individual instances
of hardship may properly receive individual considera-
tion. The Court urges that high costs would be irrele-
vant in peacetime when an uncontrolled market deter-
mines value. Compare Vogelstein & Co. v. United States,
262 U. S. 337. But a controlled market is not an un-
controlled market. Only by treating a controlled market
as the equivalent of an uncontrolled market can ceiling
prices be made the equivalent of market value and
thereby the measure of just compensation.

Since “just compensation” is not easily reduced to
quantitative determination, the price which is arrived at
through the haggling of the market is the accepted norm
in determining just compensation. The law sensibly rec-
ognizes that market price reflects fair dealing by men who
are freely engaged in it. But the psychological basis for
the norm is gone when the area of fair dealing is elim-
inated. The replacement of the free jostling of the
desires of buyers and sellers by government edict is no
doubt due to the realization that under the abnormal
circumstances of war a free market in the sense of being
uncontrolled is not a fair market. But such price regu-
lation is the imposition of the will of outsiders and not
the distillation of freely directed wills guided by self-
interest. The norm of price fixing by government is thus
very different from the usual price fixing by free exchange.
Governmental price fixing carries its own valid titles for
respect by the courts. But it does not carry that title
of self-determination, as it were, which is implied by a free
market price. Want of a free market value does not
require us to embrace automatically the ceiling price in
disregard of other relevant circumstances bearing on
Justice in a particular case.
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Costs, unlike “retention value,” do not yield inherently
speculative results. Including costs in computing just
compensation does not give the condemnee a “war profit”
nor make inroads on the system of price controls. Such
inclusion is a safeguard against diseriminating hardships
resulting from a formula which is generally fair but which
by its nature cannot be fair to each individual. By the
terms of the Price Control Act the only standard which
Congress laid down for price fixing was that the ceiling
price be “generally fair and equitable.” The Act itself
made no provision for individual relief from the general
price. The administrative discretion for enforcing the
Act vested in the Price Administrator no doubt author-
ized him to qualify the prices he fixed by procedure for
individual relief therefrom. As to many commodities the
maximum price schedules did include such provisions.
The price regulation regarding the pepper requisitioned
from Commodities contained no such provision. There
was no way, therefore, by which Commodities could have
had relief from any unfairness of the maximum price
affecting its pepper by reason of the high cost which, on
the basis of legitimate business considerations, it paid.

It is significant that Congress provided in §4 (d)
of the Emergency Price Control Act that “Nothing in
this Act shall be construed to require any person to sell
any commodity . . ..” 56 Stat. 28, 50 U. S. C. App.
§ 904 (d). This protective provision is peculiarly appli-
cable to sellers who had acquired nonperishable property
by way of reasonable investment at costs above the ceiling
price. Under § 4 (d) they were not required to take a
loss. But today’s decision withdraws that statutory pro-
tection from those subjected to the exercise of the Gov-
ernment’s power of condemnation. It may be that, de-
spite § 4 (d), certain sellers with high costs would have
had to sell in the private market because of economic
factors. There is considerable difference, however, be-
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tween hardships resulting from the impersonal workings
of a general regulation and the personal operation of the
power of eminent domain, under which Government offi-
cials have complete discretion to select the individual
who shall give up his property at a loss for the public good.

We need not decide whether costs exceeding the ceiling
price are always relevant to just compensation or the
extent to which they may qualify the ceiling price. It
is enough to hold that, if Commodities’ costs, fairly meas-
ured, were greater than the ceiling price for pepper, it is
fair to take them into account. We are not dealing here
with a hoarder or with one who bought property at reck-
lessly high costs in the expectation that, in any event, the
Government would reimburse him. Commodities did not
suddenly shift from “seller” to “holder” upon imposition
of controls in 1941; while it reduced its total stocks be-
tween 1938 and 1941, the Court of Claims found that it
was essentially a “holder” from 1933 on. Nor did Com-
modities make substantial sales to private persons at
the ceiling price, and hold out against the Government.
It merely exercised its statutory right to refuse to sell,
a decision ethically justified if by selling it would incur
an honest loss.

IV. The error of the Court of Claims in applying the
doctrine of “retention value” requires reversal of its judg-
ment. That court should reexamine Commodities’ costs
and if, under a fair accounting theory, those costs prove
to be higher than ceiling, they should be considered in
the computation of just compensation.

MR. Justice JACksoN, dissenting.

When Congress enacted the Emergency Price Control
Act, it provided that “Nothing in this Act shall be con-
strued to require any person to sell any commodity . . . .”
56 Stat. 28,§ 4 (d), 50 U.S.C App. § 904 (d). Of course,
Congress did not thereby surrender the Government’s
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right to requisition any goods it might want under the
usual eminent domain powers and for “just compensa-
tion.” Why then this provision?

It seems obvious that the purpose was to avoid just
what the Court does today—making ceiling prices for
voluntary sales the measure of compensation for com-
pulsory sales. This separation was not made as a favor
to profiteers. In United States v. Felin & Co., 334 U. S.
624, 650, writing in dissent for MRr. JusticE DoucLas
and myself, I set forth considerations which weighed
heavily upon those proponents of price controls who
wanted the controls to operate smoothly and expeditiously
and also to avoid constitutional litigation, or at least
adverse decisions. I said there:

“It is hard to see how just compensation can be
the legal equivalent of a controlled price, unless a
controlled price is also always required to equal just
compensation. It never has been held that in regu-
lating a commodity price the Government is bound
to fix one that is adequately compensatory in the
constitutional sense, so long as the owner is free to
keep his property or to put it on the market as he
chooses. If the Government were required to do so,
the task of price regulation would be considerably,
if not disastrously, complicated and retarded. It
seems quite indispensable to the Government itself,
for the long-range success of price controls, that fixed
prices for voluntary sales be not identified with the
just compensation due under the Constitution to one
who is compelled to part with his property.” 334
U. S. at 651.

The Court today nullifies the congressional policy that
no one is compelled to sell under the Act by using the
condemnation power to compel the sale and this Act
to fix the price. It also makes the constitutional provi-
sion for just compensation meaningless, since the Govern-
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ment may first fix the price, as if no sales were compelled,
and then compel the sales at the prices so fixed. I think
the constitutional power to fix prices for voluntary sale
in interstate commerce is much less confined than the
power to fix prices for taking property. But hereafter,
the price fixed may have to be tested by whether it would
be just compensation for a compulsory sale.

I agree that the court below erred in its theory of “re-
tention value.” It did so by making the same basic
error this Court is making: that of combining two sepa-
rate systems—price fixing and condemnation. It con-
sidered that because the Emergency Price Control Act
sald a claimant was not required to sell under the Act,
he might retain his property for some future rise in
market. But it is not that Act which makes him sell.
It is under the power of eminent domain that the Gov-
ernment expropriates this pepper. And under that power
he has no right of delay and hence no retention value.
He must part with his property on demand, and the issue
1s what is just compensation at that time.

At the time of this expropriation there was, insofar
as market prices were concerned, a controlled market in
the United States—controlled by the Government that
was doing the expropriating. There was also a world
market, with far higher market prices, to which the
Government would have had recourse had not these
parties earlier imported a large supply. Moreover, while
the ceiling price on whole pepper was kept at a low figure,
the price on ground pepper to the public showed what
seems to be an unaccountably large spread. The problem
of combining all relevant considerations that go to a
valuation is a difficult one.

I concur in the reversal but would return the case
for redetermination of the value at the date of requisition
without allowance for “retention value.” I should not
direct that the ceiling price be used as the sole measure
of just compensation.
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1. The Interstate Commerce Commission, in approving a consoli-
dation of railroad facilities under §5 (2) (f) of the Interstate
Commerce Act, has the power to require a fair and equitable
arrangement to protect the interests of railroad employees beyond
four years from the effective date of the order. Pp. 143-155.

. An order of the Interstate Commerce Commission, effective May
17, 1948, approving a consolidation of railroad facilities inecident
to the construction of a passenger terminal at New Orleans, re-
quired the construction to commence by December 31, 1948 (later
extended to December 31, 1949), and to be completed by December
31, 1953 (later extended to December 31, 1954). It contained
detailed provisions for the compensatory protection of employees
affected by the consolidation; but all such protection was to end
by May 17, 1952. Many employees affected by the consolidation
would not be displaced until the completion of the project, and
therefore would receive no compensatory protection. Held: Nei-
ther such discrimination nor such insubstantial “protection” is
consistent with the purpose and history of § 5 (2) (f) of the Inter-
state Commerce Act. Pp. 143-155.

. While the Commission’s interpretation of §5 (2) (f) as limiting
employee protection to a maximum of four years from the effective
date of the order is entitled to weight, its decisions relied upon
here were made in cases in which the adverse effects of the approved
transactions were to be felt by the employees long before the
expiration of such four years, and those decisions are not persuasive
in the present case. Pp. 154-155.

84 F. Supp. 178, reversed.

In a suit to set aside part of an order of the Interstate
Commerce Commission, a three-judge District Court
granted defendants’ motions for summary judgment and
dismissed the complaint. 84 F. Supp. 178. On direct
appeal to this Court, reversed and remanded, p. 155.
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Edward J. Hickey, Jr. argued the cause for appellant.
With him on the brief was Clarence M. Mulholland.

Daniel W. Knowlton argued the cause and filed a brief
for the Interstate Commerce Commission, appellee.

W. 8. Macgill argued the cause for the intervening
railroads, appellees. With him on the brief were Henry
B. Curtis, Harry McCall and Henry L. Walker.

Solicitor General Perlman, Assistant Attorney General
Bergson, Robert L. Stern and Richard E. Guggenheim
submitted on brief for the United States, appellee.

Mgr. Justice Burtox delivered the opinion of the
Court.

We are called upon to decide whether the Interstate
Commerce Commission, in approving a consolidation of
railroad facilities under § 5 (2) (f) of the Interstate Com-
merce Act,' has the power to extend the period of pro-
tection of the interests of the railroad employees beyond
four years from the effective date of the order. For the
reasons hereafter stated, we hold that the Commission
has that power.

In 1947, the City of New Orleans, Louisiana, and
several common carriers by railroad, all appellees herein,
filed with the Interstate Commerce Commission a joint
application for authority to construct, acquire and jointly
own or use certain lines of railroad, as well as to abandon
certain other lines or operations, as incidents to the con-
struction of a passenger terminal at New Orleans. The
Railway Labor Executives’ Association, appellant herein,
intervened as a representative of the interests of the
employees of the railroads. Division 4 of the Commis-
sion entered a report and order, effective May 17, 1948,

1 54 Stat. 906-907, 49 U. S. C. §5 (2) ().
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approving and authorizing the transactions. New Orle-
ans Union Passenger Terminal Case, 267 1. C. C. 763,
and see Oklahoma R. Co. Trustees Abandonment, 257
I. C. C. 177, 197-201.

The order required the construction of the proposed
lines to commence by December 31, 1948 (later extended
to December 31, 1949), and to be completed by December
31, 1953 (later extended to December 31, 1954). It con-
tained detailed provisions for the compensatory protec-
tion of employees affected by the consolidation, but all
such protection was to end by May 17, 1952. The order
disclosed that many employees affected by the consoli-
dation would not be displaced until the completion of
the project and that, therefore, they would receive no
compensatory protection.?

After unsuccessfully seeking reconsideration and modi-
fication of the order by the full Commission, the appellant
sued the United States (see 28 U. S. C. § 2322), in the
District Court for the District of Columbia, asking that
court to set aside that part of the Commission’s order
which limited the period of protection to four years.
The Commission and the railroads intervened, answers

2“The total number of employees on the New Orleans lines that
probably would be affected . . . has been estimated . . . at 1,022,
and the number required to operate and maintain the union passenger
terminal has been estimated at 680. As provided in the terminal
agreement, so far as feasible the terminal manager will recruit the
necessary personnel from supervisory and other employees displaced
at the 5 separate stations to be abandoned on completion of the
union passenger terminal. The estimates indicate a net displacement
of about 350 employees, of whom 9 are bridge tenders and about 108
are crossing watchmen now employed on tracks which will be retired
or over which train and yard movements will be reduced; but the
opinion is expressed that the number eventually displaced will not
exceed 300.” New Orleans Union Passenger Terminal Case, 267
I.C.C. 763, 777-778.
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were filed and, no facts being in dispute, all parties sought
a summary judgment. The case was heard by a three-
judge District Court (see 28 U. S. C. §§ 1336, 2325 and
2284) which granted the defendants’ motions for sum-
mary judgment and dismissed the complaint. 84 F. Supp.
178. The case is here on direct appeal. 28 U. S. C.
§§ 1253 and 2101 (b).

Section 5 (2) (f) of the Interstate Commerce Act pro-
vides:

“As a condition of its approval, under this para-
graph (2), of any transaction involving a carrier
or carriers by railroad subject to the provisions of
this part, the Commission shall require a fair and
equitable arrangement to protect the interests of the
railroad employees affected. 1In its order of approval
the Commission shall include terms and conditions
providing that during the period of four years from
the effective date of such order such transaction will
not result in employees of the carrier or carriers by
railroad affected by such order being in a worse posi-
tion with respect to their employment, except that
the protection afforded to any employee pursuant
to this sentence shall not be required to continue
for a longer period, following the effective date of
such order, than the period during which such em-
ployee was in the employ of such carrier or carriers
prior to the effective date of such order. Notwith-
standing any other provisions of this Act, an agree-
ment pertaining to the protection of the interests
of said employees may hereafter be entered into by
any carrier or carriers by railroad and the duly
authorized representative or representatives of its or
their employees.” 54 Stat. 906-907, 49 U. S. C.
§5(2) (f).
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The appellant and the United States?® contend that
the first sentence of § 5 (2) (f) requires the Commission
to condition its approval upon a fair and equitable ar-
rangement to protect the interests of railroad employees
affected by this consolidation. They contend also that
the second sentence prescribes a minimum of protection
but does not restrict the Commission’s power, under the
first sentence, to prescribe further protection if such
protection is deemed necessary to make the arrangement
fair and equitable to the employees. The Commission,
on the other hand, argues that the second sentence sets
an inflexible standard for the fair and equitable arrange-
ment required by the first sentence. The Commission
concludes, therefore, that, in this case, it has power to
require only such an arrangement as will prevent the
affected employees from being in a worse position with
respect to their employment for a maximum period of
four years from the effective date of the order approving
the project.*

Before the Transportation Act of 1940 brought § 5 (2)
(f) into the Interstate Commerce Act, there was no
statutory provision specifically requiring the protection

3 Although in the District Court the United States supported the
Commission, it has here filed a brief supporting the appellant.

*“As the record shows definitely that employees will be affected
adversely by the applicants’ proposals, it is appropriate in this
case that we require a fair and equitable arrangement to protect the
interests of employees so affected. We think that the benefit of
such an arrangement necessarily must extend to all the railroad
employees affected by exercise of the authorizations herein granted.
But we also think that the fair and equitable arrangement contem-
plated by section 5 (2) (f) is measured by the specification therein
of a protective period of 4 years from the effective date of our order
approving a transaction within the scope of section 5 (2). As was
decided in Chicago, M., St. P. & P. R. Co. Trustees Construction,
supra [257 1. C. C. 292], we have no authority to prescribe any
other period.” New Orleans Union Passenger Terminal Case, 267
I. C. C. 763, 782.
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of employees affected by consolidations of railroad facili-
ties. The precursor of this provision was § 5 (4) (b),
as amended by the Emergency Railroad Transportation
Act of 1933. That section authorized the Commission
to approve consolidations ‘“upon the terms and condi-
tions . . . found to be just and reasonable.”® There
was, however, a widespread awareness in the railroad
industry that many of the economies to be gained from
consolidations or abandonments could be realized only
at the expense of displaced railroad labor. The interests
of such employees were recognized in the Washington Job
Protective Agreement of 1936.° This was a collective
bargaining contract approved by about 85% of the rail-
road carriers and 20 of the 21 railroad brotherhoods. It
contained a schedule of substantial financial benefits rec-
ommended for employees adversely affected by consoli-
dations or so-called “coordinations.”’

8¢, . . If after such hearing the Commission finds that, subject
to such terms and conditions and such modifications as it shall find
to be just and reasonable, the proposed consolidation, . . . will pro-
mote the public interest, it may enter an order approving and
authorizing such consolidation, . . . upon the terms and conditions
and with the modifications so found to be just and reasonable.” 48
Stat. 217.

6 The agreement is published in the Hearings held by the House
Committee on Interstate and Foreign Commerce on H. R. 2531, 76th
Cong., 1st Sess. 231-241 (1939).

? George M. Harrison, President of the Railway Labor Executives’
Association, recommended the enactment of the substance of the
proposals of the Washington Agreement into law, so that the Com-
mission might be able to make use of those proposals where appro-
priate. Those proposals included compensatory relief for employees,
dating from the taking effect of a “coordination.” As applied to a
particular employee, the Agreement stated that the taking effect of
a coordination “means the date in said period when that employee
is first adversely affected as a result of said coordination.” Id. at
D. 232. It prescribed rates of compensation for employees deprived
of their employment, for those continued in service but displaced
from their former positions, and for those required to move to new
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Section 5 (4) (b) and the Washington Agreement were
both in effect when, in 1939, this Court held that the
Commission had power to prescribe terms and conditions
comparable to those in the Washington Agreement.
United States v. Lowden, 308 U. S. 225. The Commis-
sion’s requirement, in that case, of a protective period
of five years was sustained. -Thus, at the time of the
enactment of § 5 (2) (f), the Commission already had
power to determine and prescribe just and reasonable
terms and conditions to protect employees affected by
consolidations.?

The legislative history of § 5 (2) (f) shows that one
of its prineipal purposes was to provide mandatory pro-
tection for the interests of employees affected by railroad
consolidations. In 1938, the President appointed a Com-
mittee of Six to consider the transportation problem and
recommend legislation.” It was composed equally of rep-
resentatives of railroad management and railroad labor.

places of residence, etc. It related individual protective periods to
prior lengths of service. In some instances, it limited relief to five
years from the effective date of the coordination.

8Tt was estimated that the compensatory relief at issue in United
States v. Lowden, supra, would consume, in five years, $290,000 out
of the $500,000 of contemplated savings to result to the railroads.
Shortly before that decision, Congress approved, in the bill still
pending before it, the language which was to become the first sen-
tence of §5(2) (f). This Court said of such approval: “We think
the only effect of this action was to give legislative emphasis to a
policy and a practice already recognized by § 5 (4) (b) by making
the practice mandatory instead of discretionary, as it had been under
the earlier act.” Id. at p. 239. See also, Interstate Commerce Com-
mission V. Raillway Labor Ezecutives Assn., 315 U. S. 373, 379.

9 Letter of December 23, 1938, transmitting a report to the Presi-
dent from a Committee appointed by him September 20, 1938, to
consider the transportation problem and recommend legislation.
Hearings before the Senate Committee on Interstate Commerce on
S. 1310, 2016, 1869 and 2009, 76th Cong., 1st Sess. 3-5 (1939). See
also, H. R. Doc. No. 583, 75th Cong., 3d Sess. 1 (1938), as to the
earlier Committee of Three appointed for the same purpose.
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They endorsed the Washington Agreement and recom-
mended amending § 5 of the Interstate Commerce Act so
as to include the following:

“After the details of any proposed consolidation
have been determined by the interests involved, they
should be embodied in an application for approval,
addressed to the Transportation Board. In passing
upon such an application, the Board should be gov-
erned by the following considerations:

“(d) The interests of the employees affected. The
Board shall examine into the probable results of the
proposed consolidation and require, as a prerequisite
to its approval, a fair and equitable arrangement to
protect the interests of the said employees.”

March 30, 1939, Senators Wheeler and Truman intro-
duced S. 2009, which, in § 49 (3) (¢), contained substan-
tially the above language:

“The Commission shall require, as a prerequisite to
its approval of any proposed transaction under the
provisions of this section, a fair and equitable ar-
rangement to protect the interests of the employees
affected.”

19 Hearings before the House Committee on Interstate and Foreign
Commerce on H. R. 2531, 76th Cong., 1st Sess. 275 (1939). And
see supporting testimony of George M. Harrison at pp. 216-217. The
Committee recommended vesting the protective power in a Trans-
portation Board, for which the Interstate Commerce Commission was
later substituted.

1t As this provision was derived from the recommendation of the
Committee of Six, the testimony of George M. Harrison, a member
of that Committee, throws light upon its meaning. He said:

“In the report of the Committee of Six we do not undertake to
lay down the specific, detailed protection that should be accorded
labor by the Commission, but we were much of the opinion that in
preseribing the protection the Commission would undoubtedly follow
what seems to be generally the practice; and that is represented in
an agreement that now exists between substantially all of the rail-
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In the meantime, the House of Representatives con-
sidered a comparable bill, H. R. 4862, introduced by
Representative Lea. Extended hearings were held. On
the issue before us, this bill contained the same language
as did the Senate bill. It required, as a prerequisite to
the Commission’s approval, “a fair and equitable arrange-
ment to protect the interests of the employees affected.” **
When S. 2009 reached the House, the Committee in
charge of it struck out everything after the enacting
clause, substituted the text of the House bill and rec-
ommended its passage. In it, the provision in question
took the form of an amendment to § 5 of the Interstate
Commerce Act.

If this provision, which later became the first sentence
of §5(2) (f), now stood alone as it did then, the Com-
mission unquestionably would have power to grant at
least as much relief to employees as it had under
§5(4) (b). The crucial question is whether the second
sentence of § 5 (2) (f), which was inserted soon there-
after, amounts not only to an additional provision for
the protection of labor, but also to a limitation upon
the discretion vested in the Commission by the first
sentence.

The second sentence of § 5 (2) (f) has a significant
history of its own. On the floor of the House, Repre-
sentative Harrington suggested the following proviso to
follow the first sentence:

“Provided, however, That no such transaction shall
be approved by the Commission if such transac-

roads and all of the employees’ labor unions. It provides a schedule
of benefits and protections.” Hearings before the Senate Committee
on Interstate Commerce on S. 1310, 2016, 1869 and 2009, 76th Cong.,
1st Sess. 34 (1938).

12H. R. Rep. No. 1217, 76th Cong., Ist Sess. 12 (1939), and see
Hearings before the House Committee on Interstate and Foreign
Commerce on H. R. 2531, 76th Cong., 1st Sess. 184, 193-194, 214,
260 (1939).
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tion will result in unemployment or displacement
of employees of the carrier or carriers, or in the
impairment of existing employment rights of said
employees,” *

The Harrington Amendment thus introduced a new
problem. Until it appeared, there had been substantial
agreement on the need for consolidations, together with a
recognition that employees could and should be fairly and
equitably protected. This amendment, however, threat-
ened to prevent all consolidations to which it related.

With the Harrington Amendment in it the bill went to
conference.” It came out with all provisions relating to
consolidations under § 5 eliminated. The House, how-
ever, recommitted the bill to conference with instructions

1384 Cong. Rec. Pt. 9, 9882 (1939).

This proposal was not without precedent. In the Emergency
Railroad Transportation Act of 1933, 48 Stat. 211, there were many
temporary provisions which originally were to expire in 1934 and
finally did expire in 1936. Among these was § 7 (b). It provided
that no employee was to be deprived of employment or be in a worse
position with respect to his job by reason of any action taken pursuant
to the authority conferred by the Act. That provision, on a tempo-
rary and independent basis, thus coexisted with the permanent
amendments which were then made to § 5 of the Interstate Com-
merce Act, including § 5 (4) (b).

* While the bill was in conference, the Legislative Committee of
the Interstate Commerce Commission sent a communication to Con-
gress condemning the principle of the amendment and upholding the
sufficiency of the first sentence of § 5 (2) (f):

“As for the [Harrington] proviso, the object of unifications is to
suve expense, usually by the saving of labor. Employees who may
be displaced should, in the case of railroad unifications, be protected
by some such plan as is embodied in the so-called ‘Washington agree-
ment’ of 1936 between the railroad managements and labor organiza-
tions. The proviso, by prohibiting any displacement of employees,
goes much too far, and in the long run will do more harm than good
to the employees.” Interstate Commerce Commission Report on S.
2009, Omnibus Transportation Legislation, p. 67 (76th Cong., 3d
Sess., House Committee Print), transmitted January 29, 1940.
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to insert a modified form of the first sentence of § 5 (2)
(f), together with a modified form of the Harrington
Amendment. The modification of the first sentence
merely extended the original language as to fair and
equitable arrangements so as to include abandonments
as well as consolidations.”® The modification of the Har-
rington Amendment is not now material.

The second conference reported § 5 (2) (f) in the final
form in which it was enacted into law. It retained the
first sentence in its original language.’®* In the second

15¢(f) As a prerequisite to its approval of any consolidation,
merger, purchase, lease, operating contract, or acquisition of control,
or any contract, agreement, or combination mentioned in this section,
in respect to carriers by railroad subject to the provisions of part 1,
and as a prerequisite to its approval of the substitution and use of
another means of transportation for rail transportation proposed to
be abandoned, the Commission shall require a fair and equitable
arrangement to protect the interests of the railroad employees
affected. . . .” 86 Cong. Rec. Pt. 6, 5886 (1940).

16 See H. R. Rep. No. 2832, 76th Cong., 3d Sess. 68-69 (1940),
and remarks by Representative Lea, Chairman of House Conferees,
86 Cong. Rec. Pt. 6, 10178 (1940), and of Representative Wolverton
at p. 10189,

The Commission’s powers as to abandonments are thus left to
§ 1 (18)-(20), to which the Harrington Amendment has no possible
application. They are as follows:

“(18) . . . no carrier by railroad subject to this Act shall abandon
all or any portion of a line of railroad, or the operation thereof,
unless and until there shall first have been obtained from the Com-
mission a certificate that the present or future public convenience
and necessity permit of such abandonment.

“(20) The Commission shall have power to issue such certifi-
cate . . . and may attach to the issuance of the certificate such terms
and conditions as in its judgment the public convenience and necessity
may require. . . .” 41 Stat. 477-478,49 U. S. C. § 1 (18) and (20).

Under §1 (18) and (20), the Commission has authority, in its
sound discretion, to prescribe the period and the conditions of the
protection needed by employees adversely affected by abandonments.
See Interstate Commerce Commission v. Railway Labor Executives
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sentence, however, it included a substantial change in
the Harrington proposal. It limited it to the four years
following the effective date of the Commission’s order
of approval. It provided also that in each case the
protective period was not to exceed the length of each em-
ployee’s employment by a carrier prior to the effective
date of the Commission’s order of approval. This clause
emphasized the separability of the second sentence, for
it provided that “the protection afforded to any employee
pursuant to this sentence shall not be required to continue

for a longer period, . . .” than that prescribed. (Em-
phasis supplied. See p. 145, supra, for full text of the
clause.)

The second sentence thus gave a limited scope to the
Harrington Amendment and made it workable by put-
ting a time limit upon its otherwise prohibitory effect.
There was no compara