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ERraTA.

1. 299 U. S. 16, line 6, “4 Fed.” should be “46 Fed.”
2. 326 U. S. 546, line 17, “Ch. IX” should be “Ch. X".

3. 3290 U. S. 289, line 24, “§ 8 (6)” should be “§ 8a (6)".
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SUPREME COURT OF THE UNITED STATES.

ALLOTMENT OF JUSTICES.

It is ordered that the following allotment be made of the
Chief Justice and Associate Justices of this Court among
the circuits, agreeably to the Acts of Congress in such
case made and provided, and that such allotment be
entered of record, viz:

For the First Circuit, FELIX FRANKFURTER, Associate
Justice.

For the Second Circuit, RoBerT H. JacKsoN, Associate
Justice.

For the Third Circuit, HaroLp H. Burton, Associate
Justice.

For the Fourth Circuit, Frep M. Vinson, Chief Justice.

For the Fifth Circuit, Huco L. BLack, Associate Justice.

For the Sixth Circuit, STANLEY REED, Associate Justice.

For the Seventh Circuit, FrRanNx MUuURrPHY, Associate
Justice.

For the Eighth Circuit, WiLey RUTLEDGE, Associate
Justice.

For the Ninth Circuit, WiLLiam O. Doucras, Associate
Justice.

For the Tenth Circuit, WiLEy RUTLEDGE, Associate
Justice.

For the District of Columbia, FrRep M. Vinson, Chief
Justice.

October 14, 1946,

(For next previous allotment, see 328 U. S. p. 1v.)




PROCEEDINGS IN THE
SUPREME COURT OF THE UNITED STATES

an Miemory of Mir. Chief Justice Stone’

WEDNESDAY, MARCH 31, 1948 °?

Present: Mr. CHier Justice VinsoN, MRr. JUSTICE
Brack, Mr. JusticE REED, MR. JUSTICE FRANKFURTER,
MRgr. Justice Doucras, MRr. JusTice JacksoN, MRg. Jus-
TICE RUTLEDGE, and Mg. JusTice BurToN.

MR. SoriciTor GENERAL PERLMAN addressed the Court
as follows:

May it please this Honorable Court: At a meeting of
members of the Bar of the Supreme Court, held on No-
vember 12, 19477 resolutions expressing their profound
sorrow at the death of Chief Justice Harlan Fiske Stone
were offered by a committee, of which the Honorable
Dean Acheson was chairman.* Addresses on the resolu-

! Mr. CHIEF JUSTICE STONE was stricken on the bench on April 22,
1946, and died during the evening of the same day. See 327 U. S.
I, V.

% Proceedings in memory of Mr. Justice McREYyNoLDs were held
on the same day; but limitations of space prevent their publication
in this volume. They will be published in 334 U. S.

3 The Committee on Arrangements for the meeting of the Bar con-
sisted of Solicitor General Philip B. Perlman, Chairman, Mr. John
Lord O’Brian, Mr. Pierce Butler, Mr. John Spalding Flannery, and
Mr. Roger Robb.

4 The Committee on Resolutions consisted of Mr. Dean G. Acheson,
Chairman, Mr. Sidney S. Alderman, Judge Florence E. Allen, Mr.
James Crawford Biggs, Mr. Bennett Boskey, Mr. William Marshall

v




VI CHIEF JUSTICE STONE.

tions were made by the Honorable John J. Parker, senior
judge of the Fourth Circuit Court of Appeals; Luther
Ely Smith, Esquire, of St. Louis, Mo., and the Honorable
Herbert Wechsler, of New York.® The resolutions,
adopted unanimously, are as follows:

RESOLUTIONS

Chief Justice Stone died in Washington, D. C.,, on
April 22, 1946, while in his twenty-second year of active
service as a Justice of the Supreme Court. The members
of the Bar of this Court have met in the Supreme Court
Building on November 12, 1947, to offer affectionate
tribute to his memory and to record with due solemnity
their respect for the man and for his distinguished services
to his profession and to his Nation.

Bullitt, Mr. Charles C. Burlingham, Mr. James F. Byrnes, Miss
Helen R. Carloss, Mr. Sterling Douglas Carr, Mr. Henry P. Chandler,
Mr. Robert F. Cogswell, Mr. Alexis Coudert, Mr. John W. Dayvis,
Mr. Duane R. Dills, Mr. Francis X. Downey, Mr. Charles D. Drayton,
Mr. Allison Dunham, Mr. Charles Fahy, Mr. John S. Flannery, Mr.
Edward L. Friedman, Mr. Wilbur Friedman, Mr. William L. Frierson,
Mr. Warner W. Gardner, Mr. Lloyd K. Garrison, Mr. Walter Gellhorn,
Chief Justice D. Lawrence Groner, Mr. Milton Handler, Mr. Thomas
E. Harris, Mr. Francis R. Kirkham, Mr. Daniel W. Knowlton, Mr.
Adrien C. Leiby, Mr. Monte M. Lemann, Mr. Harold Leventhal,
Mr. Louis Lusky, Mr. William P. MacCracken, Jr., Mr. Edward F.
McClennen, Mr. Alfred McCormack, Mr. J. Howard McGrath, Mr.
Oliver B. Merrill, Jr., Mr. Earl C. Michener, Mr. William D. Mitchell,
Mr. George Maurice Morris, Mr. James L. Morrison, Mr. C. Roger
Nelson, Mr. Eugene Nickerson, Mr. George Wharton Pepper, Mr.
Herbert Prashker, Mr. Donald R. Richberg, Mr. George Rublee,
Mr. Eustace Seligman, Mr. Morrison Shafroth, Mr. Young B. Smith,
Mr. Robert Stone, Mr. Hatton W. Sumners, Mr. Willlam A. Suther-
land, Judge Thomas D. Thacher, Mr. William R. Vallance, Mr. George
T. Washington, Mr. Howard C. Westwood, Mr. Alexander Wiley, and
Mrs. Mabel Walker Willebrandt.

51t is regretted that limitations of space prevent the publication
of these addresses in this volume. It is understood that they will
be published privately in a memorial volume to be prepared under
the supervision of Mr. Charles Elmore Cropley, Clerk of the Court.




CHIEF JUSTICE STONE. VII

Harlan Fiske Stone was born in Chesterfield, N. H.,
on October 11, 1872. His youth was spent in Ambherst,
Mass., where he attended the public schools. Perhaps
in consequence of these early years, he has always seemed
the embodiment of the traditional New England virtues—
frugal in habits, careful in his conduct and sturdy in his
judgment. He entered Amherst College as a member of
the class of 1894. His undergraduate record was envi-
able, both as a scholar and as a leader of his fellows, and
he maintained throughout his life a lively interest in
the College, serving as trustee for many years. Following
his graduation he was for one year principal and science
instructor of the Newburyport High School. In Septem-
ber, 1895, he entered Columbia Law School.

Columbia soon became one of the absorbing interests
of his life. As a student there he maintained a high
scholastic record, notwithstanding the necessity of earn-
ing his expenses by tutoring and by teaching history at
Adelphi Academy. He had abiding love for teaching,
which requires equally the learning of the scholar and
the sympathy and understanding necessary to lead the
student. He was delighted, therefore, about a year after
receiving his LL. B. in 1898, to be appointed a part-time
lecturer at Columbia Law School. During the next six
years he taught a great variety of subjects and thus laid
the foundation for that intimate familiarity with the law
which was so richly to be reflected in the learning of his
judicial opinions and the solidity of his judgments.

Concurrently with the satisfaction he achieved as a
teacher, he was winning rapid recognition at the New
York Bar. In 1903 he had become a partner in Wilmer,
Canfield and Stone. Two years later he resigned from
the Columbia faculty to devote his time exclusively to
practice as a member of Satterlee, Canfield and Stone.
He found many attractions in private practice. He en-
joyed working out concrete legal problems by reducing
complex matters to their simpler fundamentals. As a
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practicing lawyer his vast analytical talents and the wis-
dom of his counsel could be put to the immediate practical
benefit of the client who asked his help.

Without relinquishing his work in the law firm, Harlan
Stone returned to Columbia in 1910 to become Dean of
the Law School. He continued active teaching through-
out his thirteen years as Dean. His penetrating writings
established him as a leading authority on the law of
equity and trusts. In these fields he found his favorite
paths, since here above all other branches the law showed
its magnificent capacity for flexible adaptation to chang-
ing circumstances and to ends broader than the claims of
particular litigants. The law of equity, in particular,
showed with much clarity that the great role of judge
is, as he later put it, to apply “all the resources of the
creative mind to the perpetual problem of attuning the
law to the world in which it is to funetion.”

Columbia Law School flourished under the wise guid-
ance of Harlan Stone. He had firm ideas as to the
importance of the legal profession and the high obligation
of the law schools to their students and through them to
society. He lent vigorous support to reforms in legal
education, but was careful that these should not be made
at the sacrifice of a thorough training in the basic ground-
work of the law. He took a lively interest in his students,
and won their life-long affection by his kindness, his
unpretentiousness and his invariable willingness to lend
a helping hand. His impartiality and common sense
were combined with a self-assurance that encouraged
others to draw upon his strength.

During the First World War Harlan Stone served as a
member of a very active Board of Inquiry which disposed
of the cases of drafted men who had refused on grounds
of conscientious objection to perform military service.
The problem of the conscientious objector was far less
understood by the country in 1918 than it is today, and
the difficult task called for the highest degree of patience,
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tolerance, and common sense. Shortly after the Board
had completed its assignment, Harlan Stone summarized
its work and gave account of his own views: “However
rigorous the state may be in repressing the commission
of acts which are regarded as injurious to the state, it
may well stay its hand before it compels the commission
of acts which violate the conscience.” This was the same
scrupulous regard for the rights of conscience which later
moved him to write his dissenting opinion in the flag-
salute case, perhaps the most dramatically successful dis-
sent in the Court’s history.

In 1923 he decided once again to devote his full time
to private practice and resigned from Columbia to become
a member of Sullivan and Cromwell. But he was not
to remain there long. When changes became necessary
in the Department of Justice, President Coolidge called
upon Harlan Stone, whom he had known since their days
at Amherst, to accept the appointment as Attorney Gen-
eral. His name was sent to the Senate on April 2, 1924.
The remainder of his life was devoted wholly to the public
service. At the Department of Justice he acquired at
first-hand a knowledge and appreciation of the hazards
and the skills involved in the successful management of
a large government agency.

Harlan Stone had thus achieved singular eminence as
a lawyer, as a teacher, and as a public servant when
President Coolidge, on January 5, 1925, nominated him
to the place on the Supreme Court left vacant by the
retirement of Justice McKenna. The nomination never-
theless met some opposition in the Senate because of
the fear of some, who did not know the man, that his
representation of large financial interests during his law
practice was evidence of bias and undue conservatism.
Those who expressed those fears were glad, in later years,
to admit their lack of foundation. Harlan Stone took
his seat as an Associate Justice on March 2, 1925. He
served on the courts of Taft and Hughes, and on the lat-
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ter’s retirement was nominated by President Roosevelt
to be Chief Justice, taking the oath as Chief Justice on
July 3, 1941. His vigorous, single-minded devotion to
the work of the Court continued until the moment of
his death.

The opinions of Justice Stone number nearly 600, and
will be found from the 268th to the 328th United States.
They cover the entire range of the Court’s business and
there is no part of it which has not been shaped by the
solid craftsmanship of Harlan Stone. Many branches of
the Supreme Court’s work were already familiar to him,
but many were new. His rapid mastery of patent, ad-
miralty, and public land law, for example, is striking
evidence of the adaptability of his learning and skill.
Here, as in all of his work, one may see the impressive
results of the combination of a forthright character and
a powerful intellect. He was able to meet issues squarely
because he understood them well.

The accidents of national and legal history served,
however, to project into sharper focus the work of Justice
Stone in the field of constitutional law. He was peculiarly
suited by temperament and by training to discharge the
delicate and awesome responsibilities of the judge who
must measure an act of the legislature against the organic
charter of the Nation. His talents and his wisdom were
made available at a time in which they were to prove
of especial benefit, for his span of service was to cover
a period more critical in the history of the Court than
any since the outbreak of the Civil War.

When Justice Stone came to the bench there had
already developed within the Court a substantial diver-
gency of views on constitutional issues of high importance
to the Nation. Justice Stone brought to the Court an
abiding faith in the power of reason and in the historic
function of the judiciary. He was hopeful that the dif-
ferences among his brethren might diminish through the
process of deliberation and adjudication. During his first
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decade on the Court, however, as the constitutional issues
pressed more heavily on the Court, he discovered that
the differences were too deeply rooted for such adjustment.
More and more often he found himself, in the company
of Justices Holmes and Brandeis (and later Justice Car-
dozo), unable to accept the rigid interpretations and
applications of the Constitution to which the majority
of the Court adhered with staunch conviction.

Justice Stone took as his bench-mark the words of
Chief Justice Marshall, and viewed the Constitution as
a broad charter of government “intended to endure for
ages to come, and, consequently, to be adapted to the
various crises of human affairs.” Its provisions, he has
said, were to be read ‘“not with the narrow literalness
of a municipal code or a penal statute, but so that its
high purposes should illumine every sentence and phrase
of the document and be given effect as a part of a har-
monious framework of government.” His opinions are
the solid product of that basic philosophy. His approach
to a constitutional issue was essentially pragmatic, with
attentive regard to the lessons of experience, and he was
wary of generalizations not anchored to the circumstances
of particular cases. He was always mindful that judicial
interpretations of the Constitution, since they are beyond
the power of the legislature to correct, must in the first
instance be confined to the case at hand, and, in the
second, be open to reconsideration in the light of new
experience and greater knowledge and wisdom.

With the shift in constitutional doctrine which occurred
during the service of Chief Justice Hughes, Justice Stone
had the satisfaction of seeing one after another of his
dissenting opinions in constitutional cases become the law
of the Court. This, in at least substantial part, was
a tribute to his good judgment and sense of proportion
and to the persuasiveness of his opinions. Interstate
commerce, taxation, and the public regulation of business
are among the many fields in which his careful develop-
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ment of constitutional limitations and powers has pro-
vided a firm basis for continuity and progress. He was
ever faithful to his conviction that the Constitution had
not adopted any particular set of social and economic
ideas, to the exclusion of others which, however wrong
they seemed to him, fair-minded men yet might hold.
He had a full appreciation of the role of the law in making
accommodations between conflicting interests; and he
was sensitive to the unique responsibility which our fed-
eral system places upon the Supreme Court to work out
such accommodations between the national government
and the states.

Along with his broad tolerance for economic develop-
ment and experimentation Justice Stone carried a firm
belief that the Supreme Court, together with all other
branches of the national and local governments, must
exercise constant vigilance to ensure that the rights of
the person be preserved inviolate. His opinions reflect
his vivid realization of the unceasing responsibility of
the courts in helping to assure that our society remain
the self-government of free people which the Constitution
established.

When he succeeded to the Chief Justiceship, in his
sixty-ninth year, Harlan Stone still had the tremendous
vitality and the capacity for work that had contributed
so much to the fruitfulness of his career as a lawyer,
teacher, and judge. The burdens of the office were heavy.
Yet he never slackened his pace, and continued to main-
tain an exemplary record in the prompt dispatch of the
Court’s business. Some of his most important opinions
were those written for the Court on novel questions aris-
ing out of the Second World War, where he gave due
recognition both to the wartime necessities of the gov-
ernment and to the principles of civil liberty which must
be maintained, in war as in peace, by a free society.

Throughout his life Harlan Stone maintained an active
interest in the arts. He found an enormous satisfaction
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in musie, painting, and sculpture. As Chief Justice he
became ex officio Chairman of the Board of Trustees of
the National Gallery of Art and Chancellor of the Smith-
sonian Institution; he also served as Chairman of the
Folger Shakespeare Library. To these tasks he brought
not only wisdom but enthusiasm.

No comment on the career of Harlan Stone can ade-
quately reflect the esteem in which the Bar held him
as a man, nor the depth of the affection felt for him by
all who knew him. He had a fundamental contentment
which reflected the happy family life he shared with his
wife, Agnes Harvey Stone, and their two sons. He was
genial in manner, delightful in conversation, and always
accessible to any who came. He was considerate and
tolerant of the opinions of others, though he resisted
loose thinking even when it was directed toward a philan-
thropic purpose.

It 1s accordingly

Resolved, That we, the Bar of the Supreme Court of
the United States, express our profound sorrow at the
death of Chief Justice Harlan Fiske Stone and our thank-
fulness for the enduring contributions which this great
man and wise judge has made to our profession and to
our national life: It is further

Resolved, That the Attorney General be asked to pre-
sent these resolutions to the Court, and to request that
they be inscribed upon its permanent records.

MRr. ArtorNEY GENERAL CLARK addressed the Court
as follows:

May it please this Honorable Court: We are gathered
here today to pay tribute to the memory of Chief Justice
Harlan Fiske Stone, a man whose life and works exem-
plified the highest traditions of our profession. Truly,
the law, in actuality, was to this great American and
distinguished jurist “a human institution for human
needs.” He did much to make it so.
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Born on October 11, 1872, when Ulysses S. Grant was
President of the United States and Salmon P. Chase was
Chief Justice presiding over this Court, Harlan Stone rose
from the humble surroundings of his birthplace at Ches-
terfield, New Hampshire, to the highest judicial post in
the Nation. Seventy-three years later, on April 22, 1946,
he died in the service of his Nation as Chief Justice of
the United States. Those three-score and thirteen years
were measured by a continuous devotion to the best
interests of his fellow man.

From his birthplace in New Hamphsire, young Stone
moved early with his parents to northern Massachusetts,
and it was there that he grew to manhood. His early
interest seemed to be farming, and for a while he attended
Massachusetts Agricultural College. It is reported—
authoritatively—that he was asked to depart from that
college for some boisterous pranks. Soon thereafter he
entered Amherst College. The change was a fortuitous
one—at least insofar as the law has become the beneficiary
of his talents. After completing his studies at Ambherst,
he enrolled at the School of Law of Columbia University.
In 1898 he was awarded the degree of Bachelor of Laws,
with very high honors, notwithstanding that throughout
his law studies he supported himself by teaching and by
tutoring. For him, characteristically, it was no more than
normal routine to carry responsibilities that would ordi-
narily require the full time of two men.

He stayed on to teach at the law school. The maturing
influence of study in a great diversity of legal subjects
marked this important period of his life. For five years
subsequent to 1905, he gave up teaching and occupied
himself entirely in private practice in New York City.
He returned on the call to become Dean of the Columbia
University Law School. There he became recognized as
one of the great legal educators of his day.

He left the Deanship on the call of the President of
the United States to enter Government Service as the At-
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torney General of the United States. In the next year,
on March 2, 1925, President Coolidge elevated him to
Associate Justice of this Court, succeeding to the vacancy
left by the retirement of Mr. Justice Joseph McKenna.
To this post he brought a wealth of knowledge both in
the law and in the affairs of man.

On June 12, 1941, on the retirement of Chief Justice
Charles Evans Hughes, President Franklin D. Roosevelt
appointed him Chief Justice of the United States—an
appointment which was received with universal acclaim.
And foremost among those who praised his elevation was
the late Senator Norris who had opposed his nomination
in 1925 as Associate Justice. “In the years that have
passed I became convinced, and am now convinced, that
in my opposition to the confirmation of his nomination I
was entirely in error,” the late Senator confessed in a
speech on the floor of the Senate, and added, “I am now
about to perform one of the most pleasant duties that has
ever come to me in my official life when I cast a vote in
favor of his elevation to the highest judicial office in our
land.”

Harlan Stone had served as Associate Justice for sixteen
years, and was to serve as Chief Justice for five more;
these twenty-one eventful years of service on this bench
covered fully one-eighth of the history of the Court itself.
He met the many problems brought to the Court with a
judicial tact and fairness that won him universal acclaim
as one of the outstanding champions of the dignity of man.
This Court was faced again and again with the task of
redefining the power of the Government in its relation
to persons and property. Crisis after crisis was met giving
this Nation the necessary strength to surmount economic
chaos and to defeat the armed might of totalitarianism.
And all this while fully preserving and enlarging the in-
dividual liberties of our people. Harlan Stone played a
leading part in the development of this continuous growth
of the law. He would have felt, and we know he did feel,
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that his effort was only a part of that of a team. He per-
formed his job as did every other good American citizen.

This common touch, this feeling of friendship and
brotherhood with every human being, regardless of his
station in life, was perhaps the most noteworthy facet
of the character of the late Chief Justice. His ability
was indeed superb and outstanding, but it was by no
means overweening; his character was in truth righteous
and determined, but it was not domineering. His was an
outlook fundamentally healthy, for throughout his life
he had maintained himself in trim—physically, mentally,
and spiritually. He was a man who encompassed a wide
and diversified field of interests and who was capable of
mastering and appreciating each one. Though partisan
of all that he considered right and good, yet when he sat
in judgment he held himself strictly to a lofty concept of
the nature of the judicial function. A judge by the nature
of his calling must needs be thus impartial, but the well-
nigh perfect detachment of Harlan Stone may serve as a
model to all who may follow him.

I shall not attempt a full evaluation of the contribu-
tion made by Harlan Fiske Stone to the law, nor can I
here do adequate justice to his character or personality.
Such an effort, indeed, would be as injudicious here as
it would be impossible of attainment, for the progress
which the law has made through his efforts is immeasur-
able in its vast extent. It touches the full field of legal
development. The six hundred opinions of which he
was the author are milestones along the pathway of
legal advancement. With outstanding independence of
thought, they have enriched the product of a Court
always justly renowned for its independence.

Basically, I think one may say that the feeling that
moved him most in his judicial life was one of humility,
accompanied by a clear understanding of what he con-
ceived his task to be and a faith in his ability to accom-
plish it. The law to him was not an absolute; he was
not one of those who felt that the work of a Judge con-
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sisted, like that of a tailor, simply in taking the measure
of legislative enactment to constitutional provision and
determining whether the size of the one was too large to
fit the other. On the contrary, the law had a direct rela-
tionship to changing economic and social needs. It was
not a rigid bar or strait-jacket to bind the limbs of man
in his development; its function was to assist and not to
hinder man’s progress.

He did not feel that it was the function of a Judge or
of the Court, as he put it, “to sit as a superlegislature, or
as triers of the facts on which a legislature is to say what
shall or shall not” be done. In dealing, for example, with
the complicated question of what instrumentalities of
state or federal government might be taxed by the other,
he insisted that “the limitation upon the taxing power
of each, so far as it affects the other, must receive a prac-
tical construction which permits both to function with the
minimum of interference each with the other.”

His own approach to the judicial function in constru-
ing the validity of legislation was stated simply: “Some
presumption should be indulged that the [state] legis-
lature had an adequate knowledge of . . . local condi-
tions . . . . On this deserved respect for the judgment
of the local lawmaker depends, of course, the presumption
in favor of constitutionality, for the validity of a regu-
lation turns “upon the existence of conditions, peculiar
to the business under consideration.” . . . Moreover, we
should not, when the matter is not clear, oppose our
notion of the seriousness of the problem or the necessity
of the legislation to that of local tribunals . ... But
even if the presumption is not to be indulged, and the
burden no longer to be cast on him who attacks the
constitutionality of a law, we need not close our eyes
to available data throwing light on the problem with
which the legislature had to deal.”

Often, indeed, during his incumbency on this Bench,
it must have given him satisfaction to see that the passing

years had proved his point, that many of his dissenting
776154 O—48——2
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opinions had come to express the law in the eyes of the
majority of the Court. But his feeling was not merely
pride because views which he had stated contrary to the
majority had finally been proclaimed to be right; it was
rather a sense of gratification that the Court had func-
tioned in accordance with what he considered to be a
judiciousness necessary and appropriate to it.

His last words from this Bench were, as we all know,
fully characteristic of his judicial philosophy. Fifteen
years earlier, the Court had decided that admission to
citizenship had to be denied an alien who because of
religious scruples was unwilling to bear arms in this
country’s defense. He had dissented from this view, for
he felt that the alien’s willingness to take the oath of
allegiance and to serve the Nation as a noncombatant
was sufficient to satisfy the statutory requirements for
naturalization. The cases were much discussed, and leg-
islation effecting Stone’s views of the matter was several
times proposed in the Congress, but was never enacted.
Finally, in 1940 and 1942, new statutes on naturalization
were passed, but they retained unchanged the language
which had been earlier construed by the Court. Stone
felt that this amounted to an acceptance by Congress
of the Court’s previous interpretation, and for him in
this field that determination was conclusive. When, in
1946, the question was once more presented to the Su-
preme Court, although the views of the majority had
come to accord with those which Stone had held in his
earlier dissent, he felt his former position no longer
tenable. In hisdissent hesaid:

“With three other Justices of the Court I dissented in
the Macintosh and Bland cases, for reasons which the
Court now adopts as ground for overruling them. Since
the Court in three considered earlier opinions has re-
jected the construction of the statute for which the dis-
senting Justices contended, the question, which for me is
decisive of the present case, is whether Congress has like-
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wise rejected that construction by its subsequent legisla-
tive action, and has adopted and confirmed the Court’s
earlier construction of the statutes in question. A study
of Congressional action taken with respect to proposals
for amendment of the naturalization laws since the de-
cision in the Schwimmer case, leads me to conclude that
Congress has adopted and confirmed this Court’s earlier
construction of the naturalization laws. For that reason
alone I think that the judgment should be affirmed.”

This was his last pronouncement as Chief Justice of the
United States. It was dramatically characteristic that
this last act was consistent with all the others of his life,
that he died as he had lived—courageously and honestly,
with the dignity and humility of a man who is at peace
with himself and whose philosophy embraces all men in
the scheme of government and of life.

Words are inadequate in my effort to express the high
esteem and affection in which the late Chief Justice was
held as a man, and the very real respect with which his
accomplishments as a Judge and his contribution to justice
and law must be regarded. The courts, he felt, “are con-
cerned only with the power to enact statutes, and not
with their wisdom” and, “while unconstitutional exercise
of power by the executive and legislative branches of the
Government is subject to judicial restraint, we should
remember that the only check upon our exercise of power
is our own sense of self-restraint.” His abiding faith in
the people was expressed in his statement that “For the
removal of unwise laws from the statute books appeal lies
not to the courts but to the ballot and to the processes
of democratic government.”

Mr. Chief Justice of the United States and Associate
Justices of this Court: In the name of the lawyers of this
Nation, and particularly of the Bar of this Court, I re-
spectfully request that the resolution presented to you
this morning memorializing the life of the late Chief Jus-
tice Harlan Fiske Stone be accepted by you, and that it,
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together with the chronicle of these proceedings, be
ordered to be kept for all time to come in the records of
this Court.

Tae CHIEF JUSTICE said :

Mr. Attorney General: The Court receives with deep
gratification the Resolutions expressing tribute to the
memory and service of the late Chief Justice. He was
taken from us in the active performance of duty. No
tribute would have been more highly prized by him than
this tribute from the Bar of this Court, which he loved
and served so well.

The task of accurately epitomizing, in a few short para-
graphs, the life and character of any man is always a
difficult one. Human personality is a too richly varied
and subtle thing to be captured within the confines of a
formula. But in dealing with the career of Harlan Fiske
Stone, the magnitude of the task is immeasurably en-
hanced. For few men have possessed the versatility of
the late Chief Justice. Not only did he become one of
the great figures in the history of this Court, but his dis-
tinguished career included service as a practicing attorney,
educator, scholar, and statesman. Nor were his energies
and talents confined to his professional activities. His
intellectual interests were many and varied; and he was
well versed in the arts of friendship.

Harlan Fiske Stone was born at Chesterfield, New
Hampshire, in the year 1872. Shortly after his birth, his
parents moved to northern Massachusetts; and there he
grew to maturity. The childhood of Harlan Fiske Stone
was that of a typical New England farm boy. It was at
times a rigorous and demanding life, but it was also a life
full of satisfactions and one well-calculated to develop
independence and self-sufficiency.

After a period of attendance at the Massachusetts Agri-
cultural College, he entered Amherst College in the class
of 1894. The wide breadth of his interests and talents




CHIEF JUSTICE STONE. XXI

was apparent even at this early period. While at Am-
herst, he made an enviable academic record and was
elected to Phi Beta Kappa. But he was also a campus
leader, being three times elected president of his class,
and, during his junior and senior years, was a star member
of the varsity football team.

In 1895, Harlan Stone entered the Columbia Law
School, an institution to which he was to dedicate much
of his interests and talents in years to come. He gradu-
ated with high honors in 1898, despite the fact that dur-
ing the period he was required to support himself by such
outside activities as teaching and tutoring.

From the time he received his law degree until he en-
tered the service of the Government, some twenty-six
years later, Harlan Stone engaged in the active private
practice of the law either on a part-time or on a full-time
basis. For the six vears following his graduation he sup-
plemented his activities as a private practitioner by serv-
ing as an instructor at the Columbia Law School. In
1910 he returned to the Law School as Dean, a position
which he retained until 1923. The thirteen years in
which he served as Dean were years of great constructive
development for the Law School. It was also during this
period that he established his reputation as an outstand-
ing legal scholar. His work in the law of equity and
related subjects remains, even with the passage of the
years, the definitive scholarship in those fields.

Following the termination of his academic duties, Har-
lan Stone engaged in the full-time practice of law in New
York City. In April, 1924, he was appointed Attorney
General in the cabinet of his former classmate, President
Calvin Coolidge. On January 5, 1925, he was nominated
Associate Justice of the Supreme Court of the United
States.

The appointment of Harlan Stone to the Court was
viewed with misgivings in some quarters. Because of the
nature of his law practice, he was suspected by some of
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possessing the point of view of the large financial interests
of the nation to the exclusion of all others. Some criti-
cized his participation in the case of Ownbey v. Morgan,
256 U. S. 94 (1921). In that case he had successfully
argued in this Court in defense of the constitutionality of
a Delaware rule of procedure, relating to attachment cases
involving nonresident defendants, which conditioned the
defendant’s right to appear and contest the merits of the
plaintiff’s demand upon the defendant’s first giving special
security, even where the defendant was unable to furnish
such security. On February 5, 1925, the Senate con-
firmed his nomination, however, with only six votes cast
1n opposition.

After sixteen years of distinguished service on this
Court, he was appointed Chief Justice by President
Franklin Roosevelt. The appointment was universally
acclaimed; and the Senate confirmed the nomination with-
out a dissenting voice being raised. Of the six members
who had opposed his confirmation in 1925, two remained
in the Senate in 1941 when his nomination as Chief Jus-
tice was presented. One of these was Senator George
Norris, who stated: “In the years that have passed I be-
came convinced, and am now convinced, that in my op-
position to the confirmation of his nomination I was
entirely in error.”

Harlan Stone served on this Court for twenty-one
years—sixteen years as an Associate Justice and five years
as Chief Justice. He served during one of the most sig-
nificant periods in the history of this Court. It was a
period of great social readjustment in the nation as a
whole. Movement and change were the order of the day.
The trend toward a new social equilibrium was felt in
every aspect of the nation’s life. Inevitably, the impact
of the times was felt on this Court. No man played a
more vital role in the development of the law during this
crucial period than Harlan Stone. Some slight under-
standing of the importance of the part he played may be
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gained by observing that in the entire history of this Court
probably no other member lived to see so many views
expressed in dissent subsequently accepted by the major-
ity of the Court as the law of the land.

To Harlan Stone, the great hazard to the perpetuation
of constitutional government was narrow and illiberal con-
struction of constitutional provisions. As a corollary to
that basic proposition, he believed a judge, confronted
with constitutional issues, to be under the continuing ob-
ligation of guarding against the tendency to confuse his
own personal feelings as to the wisdom and expediency of
legislation with the question of the constitutionality of
that legislation. Self-restraint in the exercise of judicial
power was to him an essential prerequisite to the success-
ful funectioning of our system of government.

But although insisting that the exercise of judicial
power be confined to its proper sphere, he did not hesitate
to exert that power fully in cases where it appeared to
him that basic safeguards of the fundamental charter had
been overstepped. Most frequently, those were cases in-
volving contentions that civil liberties had been denied;
and in those opinions some of his most eloquent writing
appears. He gave much thought to the problem of pre-
serving individual freedom in the complexities of modern
society and under a system of dual sovereignty which
characterizes our form of government. He was well
aware that the problem is not a simple one and is not one
which may be solved by mechanical application of a con-
venient formula. The “perpetual question of constitu-
tional law,” he wrote, is to determine “where the line is
to be drawn which marks the boundary between the ap-
propriate field of individual liberty and right and that of
government action for the larger good, so as to insure the
least sacrifice of both types of social advantage.”

But Harlan Stone’s contributions were not confined to
the field of constitutional law. His written opinions deal
with the whole range of problems which come before this
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Court; and in considering his contributions in these di-
verse fields, one cannot but be impressed with the scope
of his capacities and the influence of his thought.

As Chief Justice, Harlan Stone displayed the same
energy and conscientious devotion to duty which had
characterized his earlier service on the Court. He pre-
sided over the Court in the dark years of war. Difficult
problems arising from the conduct of total war by a demo-
cratic nation frequently were presented for adjudication.
The period was marked, also, by the continuing develop-
ment of the Conference of the Senior Circuit Judges and
other devices contributing to the improvement of stand-
ards of judicial administration in the federal courts.

Harlan Stone was a man of warm human qualities. His
broad interests, genial personality, and lack of pretension
won for him the respect and affection of his brethren on
the Court and an unusually wide circle of friends off the
bench. At home, he enjoyed the happy comradeship of
his gracious and gifted life’s partner and their two worthy
sons. I recall with pleasure my own associations with
him. T will ever cherish the honor of receiving his desig-
nation to serve as Chief Justice of the Emergency Court
of Appeals. Our personal and official relations were
marked by his never-failing cordiality and his high sense
of public responsibility.

While not absorbed by his official duties, he was able to
pursue his deep interest in literature and the arts. His
intellectual curiosity was insatiable. Few men attain so
well-rounded a development of their capacities.

The high place of Harlan Stone in the history of this
Court and of this nation is well assured. American juris-
prudence has been enriched by his creative touch. His
life and character were in complete accord with the finest
of democratic traditions.

Tue Cuier Justice directed that the resolutions be
spread upon the minutes of the Court.
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LE MAISTRE v. LEFFERS ET AL.
CERTIORARI TO THE SUPREME COURT OF FLORIDA.
No. 362. Argued January 7, 1948 —Decided February 2, 1948.

. Section 205 of the Soldiers’ and Sailors’ Civil Relief Act of 1940,
as amended, tolls the running of the time granted under state law
to redeem land sold or forfeited for taxes for so long as the owner
was in military service after October 6, 1942, and gives him a period
in which to redeem after his discharge equal to that portion of
the state statutory period which did not run because it was sus-
pended by this provision of the Federal Act. P.3.

. It is not limited to cases where the state law provides for transfer
of title to a purchaser at a tax sale subject to defeasance by redemp-
tion, but applies as well to cases in which the tax sale results in
the issuance of a certificate entitling the holder to apply for a
tax deed after the lapse of a specified time. Pp.3-4.

3. It applies to all kinds of land and is not limited by § 500 to “real
property owned and occupied for dwelling, professional, business,
or agricultural purposes.” Pp.4-6.

4. The Act must be read with an eye friendly to those who dropped
their affairs to answer their country’s call. P. 6.

159 Fla. 122, 31 So. 2d 155, reversed.

The Supreme Court of Florida affirmed a judgment
denying relief under § 205 of the Soldiers’ and Sailors’
Civil Relief Act of 1940, as amended. 159 Fla. 122, 31 So.
2d 155. This Court granted certiorari. 332 U. S. 814.
Reversed, p. 6.
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W. B. Shelby Crichlow and Dewey A. Dye argued the
cause for petitioner. With them on the brief was
Robert E. Willis.

James Alfred Franklin argued the cause for respond-
ents. With him on the brief was R. A. Henderson, Jr.

Mg. Justice Dovucras delivered the opinion of the
Court.

Section 205 of the Soldiers’ and Sailors’ Civil Relief
Act of 1940, 54 Stat. 1178, as amended, 56 Stat. 769, 770,
50 U. S. C. App. Supp. V, § 525, provides in part that no
portion of the period of military service® which occurs
after October 6, 19427 shall be included “in computing
any period now or hereafter provided by any law for the
redemption of real property sold or forfeited to enforce
any obligation, tax, or assessment.”

Petitioner owned land in Florida on which taxes became
delinquent April 1, 1940. Under Florida statutory pro-
cedure * the tax collector after notice sells the land at
public sale and issues a tax certificate to the purchaser.
At any time after two years from the date of the certificate
the holder thereof may apply for a tax deed. Notice is
given, a public sale is had, and a tax deed is issued. The
owner may redeem the land at any time after issuance
of the certificate and before issuance of the tax deed.

1 The term is defined in § 101 (2) of the Act as follows:
“For persons in active service at the date of the approval of this
Act it shall begin with the date of approval of this Act; for persons
entering active service after the date of this Act, with the date of
entering active service. It shall terminate with the date of discharge
from active service or death while in active service, but in no case
later than the date when this Act ceases to be in force.”

2 That was the effective date of the amendment which added this
provision to § 205.

3 Fla. Stats. cc. 193, 194 (1941).
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In accordance with this procedure a tax certificate on
petitioner’s lands was issued August 5, 1940. Petitioner
was on active duty in the Navy from August 18, 1942, un-
til his discharge on December 18, 1945. Application for a
tax deed was made by one Conrod in January, 1943, and
the deed issued to him on March 1, 1943. It is through
him that respondents claim by mesne conveyances.

Petitioner filed this suit in equity on March 25, 1946,
seeking to set aside the tax deed by reason of § 205 of
the Soldiers’ and Sailors’ Civil Relief Act. The Florida
Supreme Court affirmed a judgment denying the relief,
159 Fla. 122, 31 So. 2d 155, on the authority of its earlier
decision in De Loach v. Calthan, 158 Fla. 639, 30 So. 2d
910. The case is here on a petition for a writ of certiorari
which we granted because the construction given to the
federal Act seemed to us not only a dubious one but also
at variance with Illinots Nat. Bank v. Guwinn, 390 I11. 345,
61 N. E. 2d 249.

Under Florida law petitioner concededly could have
redeemed any time between August 5, 1940, when the
certificate was issued, and March 1, 1943, when the tax
deed was issued. The provision of the federal Act with
which we are here concerned became effective during that
period—October 6, 1942. At that time petitioner was in
the Navy and at once became a beneficiary of it. That
means that the running of the time granted him under
Florida law to redeem was tolled as long as he was in the
military service. Since he would have had from October
6, 1942, to March 1, 1943, to redeem, the effect of the
Act was to give him the same length of time after his
discharge for that purpose. His present action being
timely, there is thus no barrier to his recovery so far as the
Act is concerned.

Two reasons, however, are advanced against it. First,
it is argued that § 205 applies only where state law pro-

vides for transfer of title to the purchaser subject to de-
776154 0—48——6
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feasance by redemption. The Florida procedure is said to
be not covered by § 205 since title passes only on issuance
of the deed, which ends the period of redemption. We
do not think § 205 deserves such a technical reading.
The provision in question was added in 1942 to remedy
what this Court had held to be a casus omissus in a pre-
ceding Act.* Ebert v. Poston, 266 U. S. 548, 554. Its
language does not compel the narrow reading that is sug-
gested; and the spirit of the amendment repels any such
restriction. It covers “any period . . . provided by any
law for the redemption of real property sold or forfeited,”
etc. We see neither in that language nor in the legislative
history of the provision any purpose to restrict its appli-
cation to cases where redemption follows passage of
title.

The second reason urged against petitioner is the one
adopted by the Supreme Court of Florida in De Loach v.
Calihan, supra. It held that § 205 is limited by § 500.
The latter section gives added protection to a person in
military service by providing that no sale for taxes or
assessments shall be made except upon leave of court
“in respect of . . . real property owned and occupied for
dwelling, professional, business, or agricultural purposes,”
and by granting a given period for redemption.” The

4 The purpose was stated as follows: “The running of the statutory
period during which real property may be redeemed after sale to
enforce any obligation, tax, or assessment is likewise tolled during
the part of such period which occurs after the enactment of the
Soldiers’ and Sailors’ Civil Relief Aet Amendments of 1942. Although
the tolling of such periods is now within the spirit of the law, it has
not been held to be within the letter thereof (I. R. 1269 C. B,
June 1922, p. 311; Ebert v. Poston, 266 U. S. 549).” Sen. Rep. No.
1558, 77th Cong., 2d Sess., p. 4.

5 Section 500 reads in part:

“(1) The provisions of this section shall apply when any taxes or
assessments, whether general or special (other than taxes on income),
whether falling due prior to or during the period of military service,
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Supreme Court of Florida held that § 500 describes the
class of real property on which a soldier or sailor is granted
indulgence, while § 205 indicates the period of the indul-
gence. Under that view petitioner would fail because
the property in question does not appear to be land
“owned and occupied for dwelling, professional, business,
or agricultural purposes.”

We do not, however, read the Act so restrictively. The
two sections—205 and 500-—supplement each other.
Section 500, applicable to restricted types of real prop-
erty, gives greater protection than § 205. It restrains the
sale for taxes or assessments of specified types of real
property except upon leave of court and prescribes for
them a specified time within which the right to redeem
may be exercised if the property is sold. Section 205

in respect of personal property, money, or credits, or real property
owned and occupied for dwelling, professional, business, or agricul-
tural purposes by a person in military service or his dependents at
the commencement of his period of military service and still so
occupied by his dependents or employees are not paid.

“(2) No sale of such property shall be made to enforce the collection
of such tax or assessment, or any proceeding or action for such
purpose commenced, except upon leave of court granted upon appli-
cation made therefor by the collector of taxes or other officer whose
duty it is to enforce the collection of taxes or assessments. The
court thereupon, unless in its opinion the ability of the person in
military service to pay such taxes or assessments is not materially
affected by reason of such service, may stay such proceedings or
such sale, as provided in this Act, for a period extending not more
than six months after the termination of the period of military
service of such person.”

“(3) When by law such property may be sold or forfeited to enforce
the collection of such tax or assessment, such person in military service
shall have the right to redeem or commence an action to redeem such
property, at any time not later than six months after the termination
of such service, but in no case later than six months after the date
when this Act ceases to be in force; but this shall not be taken to
shorten any period, now or hereafter provided by the laws of any
State or Territory for such redemption.”
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extends in terms to all land and only tolls the time for
redemption for the period of military service. The other
construction attributes to Congress a purpose to protect
only certain classes of real property owned by those in the
armed services. We cannot do that without drastically
contracting the language of § 205 and closing our eyes to
its beneficent purpose. But as we indicated on another
occasion, the Act must be read with an eye friendly to
those who dropped their affairs to answer their country’s
call. Boone v. Lightner, 319 U. S. 561, 575.

Reversed.

FONG HAW TAN v. PHELAN, ACTING DISTRICT
DIRECTOR, IMMIGRATION AND NATURALI-
ZATION SERVICE.

CERTIORARI

TO THE CIRCUIT COURT OF APPEALS FOR THE
NINTH CIRCUIT.

No. 370. Argued January 8-9, 1948 —Decided February 2, 1948.

1. Section 19 (a) of the Immigration Act of 1917, as amended, which
provides that an alien who is “sentenced more than once” to impris-
onment for a term of one year or more because of conviction of a
crime involving moral turpitude committed after entry shall be
deported, does not apply to an alien who, in a single trial, has been
convicted on two different counts of a single indictment for mur-
dering two different persons and sentenced to life imprisonment.
Pp. 7-10.

2. This provision of the statute authorizes deportation only where an
alien, having committed a crime involving moral turpitude and hav-
ing been convicted and sentenced, once again commits a crime of
that nature and is convicted and sentenced forit. P.9.

3. Because deportation is a drastic penalty equivalent to banishment
or exile, this section should be given the narrowest of several pos-
sible meanings of the words used. P. 10.

162 F. 2d 663, reversed.

A District Court denied an alien’s petition for a writ
of habeas corpus challenging the legality of his detention
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pending deportation. The Circuit Court of Appeals
affirmed. 162 F. 2d 663. This Court granted certiorari.
332 U.S.814. Reversed, p. 10.

Lambert O’'Donnell argued the cause for petitioner.
With him on the brief was William J. Chow.

Beatrice Rosenberg argued the cause for respondent.
With her on the brief were Solicitor General Perlman,
Assistant Attorney General Quinn, W. Marvin Smith and
Robert S. Erdahl.

MRg. Jusrtick Doucras delivered the opinion of the
Court.

An alien who is “sentenced more than once” to impris-
onment for a term of one year or more because of con-
viction in this country of a crime involving moral turpi-
tude committed after his entry shall, with exceptions not
material here, be deported. Section 19 (a)® of the Immi-

1 Section 19 (a) so far as material here provides:

113

. . except as hereinafter provided, any alien who is hereafter
sentenced to imprisonment for a term of one year or more be-
cause of conviction in this country of a crime involving moral
turpitude, committed within five years after the entry of the alien to
the United States, or who is hereafter sentenced more than once to
such a term of imprisonment because of conviction in this country of
any crime involving moral turpitude, committed at any time after
entry . . . shall, upon the warrant of the Attorney General, be taken
into custody and deported. . . . The provision of this section re-
specting the deportation of aliens convicted of a crime involving
moral turpitude shall not apply to one who has been pardoned, nor
shall such deportation be made or directed if the court, or judge
thereof, sentencing such alien for such crime shall, at the time of
Imposing judgment or passing sentence or within thirty days there-
after, due notice having first been given to representatives of the
State, make a recommendation to the Attorney General that such
alien shall not be deported in pursuance of this Act; nor shall any
alien convicted as aforesaid be deported until after the termination of
his imprisonment . . . .”
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gration Act of February 5, 1917, 39 Stat. 889, as amended
54 Stat. 671, 8 U. S. C. § 155 (a). It appears that peti-
tioner, a native of China, was convicted of murder under
each of two counts of an indictment, one count charging
the murder of one Lai Quan, the other charging the mur-
der on or about the same date of one Ong Kim.*? The
jury fixed the punishment for each murder at life im-
prisonment. He was thereupon sentenced to prison for
the period of his natural life by one judgment, construed
by the Circuit Court of Appeals to impose that sentence
on him for each of the convictions. Sometime thereafter
a warrant for his deportation to China issued. Later he
was paroled, released from prison, and taken into the
custody of the Immigration Service. He then filed a peti-
tion for a writ of habeas corpus challenging the legality
of his detention. The District Court denied the petition
on the authority of Nishimoto v. Nagle, 44 F. 2d 304.
The Circuit Court of Appeals affirmed. 162 F. 2d 663.
The case is here on a petition for a writ of certiorari which
we granted because of the contrariety of views among the
circuits concerning the meaning of the statutory words,
“sentenced more than once.”

The Ninth Circuit view is that a conviction and sen-
tence for more than one offense, whether at the same or
different times and whether carrying concurrent or con-
secutive sentences, satisfy the statute. That was the
position taken in Nishimoto v. Nagle, supra, and followed
below. The Second Circuit holds that an alien who is
given consecutive sentences is sentenced more than once,
while an alien who is given concurrent sentences is not,
even though the crimes are distinct. Johnson v. United
States, 28 F. 2d 810; United States ex rel. Mignozzi V.
Day, 51 F. 2d 1019. The Fourth Circuit takes the posi-
tion that the statute is satisfied whether or not the

2 Whether the two murders resulted from one act or from two does
not appear.
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sentences imposed run concurrently or consecutively
provided that the two crimes which are committed and
for which separate sentences are imposed arise out of
separate transactions. Tassari v. Schmucker, 53 F. 2d
570. The Fifth Circuit takes the view that an alien is
“sentenced once when, after a conviction or plea of
guilty, he is called before the bar and receives judgment,
whether for one or several crimes, with one or several
terms of imprisonment. He is sentenced more than once
when that happens again.” Wallis v. Tecchio, 65 F. 2d
250, 252. That view is an adaptation of the position
taken earlier by a District Court in the same circuit that
Congress by this provision aimed to deport ‘“repeaters,”
viz. “persons who commit a erime and are sentenced, and
then commit another and are sentenced again.” Opolich
v. Fluckey, 47 F. 2d 950.

The latter is the reading we give the statute. There
is a trace of that purpose found in its legislative history.
Congressman Sabath who proposed the provision as an
amendment said it was aimed at the alien “who is a
criminal at heart, a man who is guilty of a second offense
involving moral turpitude and for the second time is
convicted.” 53 Cong. Rec. 5167. Congressman Burnett,
who was in charge of the bill on the floor of the House,
gave the same emphasis when he said that the amendment
proposed “that those who committed a second crime
nvolving moral turpitude showed then a criminal heart
and a criminal tendency, and they should then be de-
ported.” Id., p. 5168. The Committee Report in the
Senate put the matter into sharper focus when it stated
that the provision was “intended to reach the alien who
after entry shows himself to be a criminal of the confirmed
type.” S. Rep. No. 352, 64th Cong., 1st Sess., p. 15.
Perhaps the plainest “confirmed type” of criminal is the
fepeater. We give expression to that view by reading
this provision of the statute to authorize deportation only
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where an alien having committed a erime involving moral
turpitude and having been convicted and sentenced, once
again commits a crime of that nature and is convicted
and sentenced for it.

We resolve the doubts in favor of that construction
because deportation is a drastic measure and at times the
equivalent of banishment or exile, Delgadillo v. Car-
machael, 332 U.S. 388. It is the forfeiture for misconduct
of a residence in this country. Such a forfeiture is a
penalty. To construe this statutory provision less gen-
erously to the alien might find support in logic. But
since the stakes are considerable for the individual, we
will not assume that Congress meant to trench on his
freedom beyond that which is required by the narrowest
of several possible meanings of the words used.

Reversed.

JOHNSON v. UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
NINTH CIRCUIT.

No. 329. Argued December 18, 1947 —Decided February 2, 1948.

1. Where officers detected the odor of burning opium emanating
from a hotel room, entered without a search warrant and without
knowing who was there, arrested the only occupant, searched the
room and found opium and smoking apparatus, the search violated
the Fourth Amendment to the Federal Constitution; and a con-
viction for a violation of the federal narcotic laws based on the
evidence thus obtained cannot be sustained. Pp. 11-17.

2. As a general rule, the question when the right of privacy must
reasonably yield to the right of search must be decided by 2
judicial officer, not by a policeman or government enforcement
agent. Pp.13-14. )

3. There were no exceptional circumstances in this case sufficient
to justify the failure of the officer to obtain a search warrant.
Pp. 14-15.
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4. It being conceded that the officer did not have probable cause
to arrest petitioner until he entered the room and found her to
be the sole occupant, the search cannot be sustained as being inci-
dent to a valid arrest. Pp. 15-16.

5. The Government cannot at the same time justify an arrest by
a search and justify the search by the arrest. Pp. 16-19.

6. An officer gaining access to private living quarters under color
of his office and of the law must then have some valid basis in law
for the intrusion. P. 17.

162 F. 2d 562, reversed.

Petitioner was convicted in a Federal District Court
on evidence obtained by a search made without a warrant.
The Circuit Court of Appeals affirmed. 162 F. 2d 562.
This Court granted certiorari. 332 U. S. 807. Reversed,
p. 17.

James Skelly Wright argued the cause, and John F.
Garvin filed a brief, for petitioner.

Robert S. Erdahl argued the cause for the United States.
With him on the brief were Solicitor General Perl-

man, Assistant Attorney General Quinn and Irving S.
Shapiro.

Mr. JusticE Jackson delivered the opinion of the
Court,.

Petitioner was convicted on four counts charging viola-
tion of federal narcotic laws.! The only question which
brings the case here is whether it was lawful, without a
warrant of any kind, to arrest petitioner and to search her
living quarters.

—_——

* Two counts charged violation of § 2553 (a) of the Internal Rev-
enue Code (26 U. S. C. § 2553 (a)) and two counts charged violation

gflfihe Narcotic Drugs Import and Export Act as amended (21 U. 8. C.
4).
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Taking the Government’s version of disputed events,
decision would rest on these facts:

At about 7:30 p. m. Detective Lieutenant Belland, an
officer of the Seattle police force narcotic detail, received
information from a confidential informer, who was also
a known narcotic user, that unknown persons were smok-
ing opium in the Europe Hotel. The informer was taken
back to the hotel to interview the manager, but he re-
turned at once saying he could smell burning opium in the
hallway. Belland communicated with federal narcotic
agents and between 8:30 and 9 o’clock went back to
the hotel with four such agents. All were experienced in
narcotic work and recognized at once a strong odor of
burning opium which to them was distinctive and unmis-
takable. The odor led to Room 1. The officers did not
know who was occupying that room. They knocked and
a voice inside asked who was there. “Lieutenant Bel-
land,” was the reply. There was a slight delay, some
“shuffling or noise” in the room and then the defendant
opened the door. The officer said, “I want to talk to you a
little bit.” She then, as he deseribes it, “stepped back ac-
quiescently and admitted us.” He said, “I want to talk
to you about this opium smell in the room here.” She
denied that there was such a smell. Then he said, “I
want you to consider yourself under arrest because we are
going to search the room.” The search turned up incrim-
inating opium and smoking apparatus, the latter being
warm, apparently from recent use. This evidence the
District Court refused to suppress before trial and admit-
ted over defendant’s objection at the trial. Conviction
resulted and the Circuit Court of Appeals affirmed.?

The defendant challenged the search of her home as a
violation of the rights secured to her, in common with
others, by the Fourth Amendment to the Constitution.

2162 F. 2d 562.
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The Government defends the search as legally justifiable,
more particularly as incident to what it urges was a lawful
arrest of the person.

I.

The Fourth Amendment to the Constitution of the
United States provides:

“The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches
and seizures, shall not be violated, and no Warrants shall
issue, but upon probable cause, supported by Oath or af-
firmation, and particularly describing the place to be
searched, and the persons or things to be seized.”

Entry to defendant’s living quarters, which was the
beginning of the search, was demanded under color of
office. It was granted in submission to authority rather
than as an understanding and intentional waiver of a
constitutional right. Cf. Amos v. United States, 255
U.8S. 313.

At the time entry was demanded the officers were
possessed of evidence which a magistrate might have
found to be probable cause for issuing a search warrant.
We cannot sustain defendant’s contention, erroneously
made, on the strength of Taylor v. United States, 286
U. 8. 1, that odors cannot be evidence sufficient to consti-
tute probable grounds for any search. That decision held
only that odors alone do not authorize a search without
warrant. If the presence of odors is testified to before a
magistrate and he finds the affiant qualified to know the
0(_101‘, and it is one sufficiently distinctive to identify a for-
bldden substance, this Court has never held such a basis
nsufficient to justify issuance of a search warrant. In-
deed it might very well be found to be evidence of most
persuasive character.

The point of the Fourth Amendment, which often is not
grasped by zealous officers, is not that it denies law en-
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forcement the support of the usual inferences which rea-
sonable men draw from evidence. Its protection consists
in requiring that those inferences be drawn by a neutral
and detached magistrate instead of being judged by the
officer engaged in the often competitive enterprise of fer-
reting out crime.’> Any assumption that evidence suffi-
cient to support a magistrate’s disinterested determination
to issue a search warrant will justify the officers in making
a search without a warrant would reduce the Amendment
to a nullity and leave the people’s homes secure only in
the discretion of police officers.* Crime, even in the pri-
vacy of one’s own quarters, is, of course, of grave concern
to society, and the law allows such crime to be reached
on proper showing. The right of officers to thrust them-
selves into a home is also a grave concern, not only to the
individual but to a society which chooses to dwell in
reasonable security and freedom from surveillance.
When the right of privacy must reasonably yield to the
right of search is, as a rule, to be decided by a judicial
officer, not by a policeman or government enforcement
agent.

There are exceptional circumstances in which, on bal-
ancing the need for effective law enforcement against the

3 In United States v. Lefkowitz, 285 U. 8. 452, 464, this Court said:
“, . . the informed and deliberate determinations of magistrates em-
powered to issue warrants as to what searches and seizures are
permissible under the Constitution are to be preferred over the
hurried action of officers and others who may happen to make arrests.
Security against unlawful searches is more likely to be attained by
resort to search warrants than by reliance upon the caution and
sagacity of petty officers while acting under the excitement that
attends the capture of persons accused of erime. . . .”

4 “Belief, however well founded, that an article sought is concealed
in a dwelling house furnishes no justification for a search of that
place without a warrant. And such searches are held unlawful not-
withstanding facts unquestionably showing probable cause.” Agnello
v. United States, 269 U. S. 20, 33.
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right of privacy, it may be contended that a magistrate’s
warrant for search may be dispensed with. But this is
not such a case. No reason is offered for not obtaining a
search warrant except the inconvenience to the officers
and some slight delay necessary to prepare papers and pre-
sent the evidence to a magistrate. These are never very
convineing reasons and, in these circumstances, certainly
are not enough to by-pass the constitutional requirement.
No suspect was fleeing or likely to take flight. The search
was of permanent premises, not of a movable vehicle.
No evidence or contraband was threatened with removal
or destruction, except perhaps the fumes which we sup-
pose in time would disappear. But they were not capable
at any time of being reduced to possession for presentation
to court. The evidence of their existence before the
search was adequate and the testimony of the officers to
that effect would not perish from the delay of getting a
warrant.

If the officers in this case were excused from the consti-
tutional duty of presenting their evidence to a magistrate,
it is difficult to think of a case in which it should be
required.

II.

The Government contends, however, that this search
without warrant must be held valid because incident to
an arrest. This alleged ground of validity requires ex-
amination of the facts to determine whether the arrest
itself was lawful. Since it was without warrant, it could
be valid only if for a crime committed in the presence
of the arresting officer or for a felony of which he had
reasonable cause to believe defendant guilty.®

® This is the Washington law. State v. Symes, 20 Wash. 484, 55 P.
626; State v. Lindsey, 192 Wash. 356, 73 P. 2d 738; State v. Krantz,
24 Wash. 2d 350, 164 P. 2d 453; State v. Robbins, 25 Wash. 2d 110,
169 P. 2d 246. State law determines the validity of arrests without
warrant. United States v. Di Re, 332 U. 8. 581.
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The Government, in effect, concedes that the arresting
officer did not have probable cause to arrest petitioner
until he had entered her room and found her to be the sole
occupant.® It points out specifically, referring to the time
just before entry, “For at that time the agents did not
know whether there was one or several persons in the
room. It was reasonable to believe that the room might
have been an opium smoking den.” And it says, .
that when the agents were admitted into the room and
found only petitioner present they had a reasonable basis
for believing that she had been smoking opium and thus
illicitly possessed the narcotic.” Thus the Government
quite properly stakes the right to arrest, not on the inform-
er’s tip and the smell the officers recognized before entry,
but on the knowledge that she was alone in the room,
gained only after, and wholly by reason of, their entry of
her home. It was therefore their observations inside of
her quarters, after they had obtained admission under
color of their police authority, on which they made the
arrest.’

Thus the Government is obliged to justify the arrest by
the search and at the same time to justify the search by

¢ The Government brief states that the question presented is
“Whether there was probable cause for the arrest of petitioner for
possessing opium prepared for smoking and the search of her room in
a hotel incident thereto for the contraband opium, where experienced
narcotic agents unmistakably detected and traced the pungent,
identifiable odor of burning opium emanating from her room and
knew, before they arrested her, that she was the only person in the
room,”

"The Government also suggests that “In a sense, the arrest was
made in ‘hot pursuit.’ . ..” However, we find no element of “hot
pursuit” in the arrest of one who was not in flight, was completely
surrounded by agents before she knew of their presence, who claims
without denial that she was in bed at the time, and who made no
attempt to escape. Nor would these facts seem to meet the require-
ments of the Washington “Uniform Law on Fresh Pursuit.” Session
Laws 1943, ch. 261.
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the arrest. This will not do. An officer gaining access
to private living quarters under color of his office and of
the law which he personifies must then have some valid
basis in law for the intrusion. Any other rule would un-
dermine “the right of the people to be secure in their per-
sons, houses, papers, and effects,” ®* and would obliterate
one of the most fundamental distinctions between our
form of government, where officers are under the law, and
the police-state where they are the law.

Reversed.

TrEe CHIEF JusTicE, MR. JusTicE BLACK, MR. JUSTICE
ReED and MR. JusticE BurTon dissent.

8In Gouled v. United States, 255 U. S. 303, 304, this Court said:
“It would not be possible to add to the emphasis with which the
framers of our Constitution and this court (in Boyd v. United States,
116 U. 8. 616, in Weeks v. United States, 232 U. 8. 383, and in Silver-
thorne Lumber Co. v. United States, 251 U. S. 385) have declared
the importance to political liberty and to the welfare of our country
of the due observance of the rights guaranteed under the Constitu-
tion by these two [Fourth and Fifth] Amendments. The effect of
the decisions cited is: that such rights are declared to be indispensable
to the ‘full enjoyment of personal security, personal liberty and pri-
vate property’; that they are to be regarded as of the very essence
of constitutional liberty; and that the guaranty of them is as im-
portant and as imperative as are the guaranties of the other funda-
mental rights of the individual citizen,—the right, to trial by jury, to
the writ of habeas corpus and to due process of law. It has been
repeatedly decided that these Amendments should receive a liberal
construction, so as to prevent stealthy encroachment upon or ‘gradual
depreciation’ of the rights secured by them, by imperceptible practice

of courts or by well-intentioned but mistakenly over-zealous executive
officers.”
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UNITED STATES v. BROWN.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
EIGHTH CIRCUIT.

No. 100. Argued January 5-6, 1948.—Decided February 2, 1948.

1. Under the Federal Escape Act, a sentence for escape or attempt
to escape while serving one of several consecutive sentences is to
be superimposed upon all prior sentences service of which has not
been completed and is to begin upon the expiration of the last of
the prior sentences. Pp. 18-27.

2. The canon in favor of strict construction of penal statutes is not
an inexorable command to override common sense and evident
statutory purpose. P.25.

160 F. 2d 310, reversed.

Respondent’s motion for correction of a sentence im-
posed upon him for an offense under the Federal Escape
Act was overruled by the District Court. 67 F. Supp. 116.
The Circuit Court of Appeals reversed and remanded the
cause to the District Court. 160 F. 2d 310. This Court
granted certiorari. 332 U. S. 755. Reversed, p. 27.

Robert W. Ginnane argued the cause for the United
States. With him on the brief were Solicitor General
Perlman, Assistant Attorney General Quinn, W. Marvin
Smith, Robert S. Erdahl and Philip R. Monahan.

Elmo B. Hunter argued the cause and filed a brief for
respondent.

Mk. JusticE RuTLEDGE delivered the opinion of the
Court.

The Federal Escape Act requires that a sentence for
escape or attempt to escape “shall begin upon the expira-
tion of, or upon legal release from, any sentence under
which such person is held at the time of” the escape or




UNITED STATES ». BROWN.
18 Opinion of the Court.

attempt.” The narrow question is whether the Act re-
quires that a sentence for attempt to escape shall begin
upon the expiration of the particular sentence being
served when the attempt occurs or at the expiration of
the aggregate term of consecutive sentences then in effect,
of which the one being served is the first.

The facts are these. Respondent was charged under
two indictments in the District Court for the Western
District of Arkansas. One contained two counts, the
first charging conspiracy to escape, the second attempt
to escape. The other indictment was for violation of
the National Motor Vehicle Theft Act. 41 Stat. 324, 59
Stat. 536. Respondent pleaded guilty to all three charges.

1 The Act is as follows: “Any person committed to the custody of
the Attorney General or his authorized representative, or who is
confined in any penal or correctional institution pursuant to the di-
rection of the Attorney General, or who is in custody by virtue of any
process issued under the laws of the United States by any court,
judge, or commissioner, or who is in custody of an officer of the
United States pursuant to lawful arrest, who escapes or attempts to
escape from such custody or institution, shall be guilty of an offense.
If the custody or confinement is by virtue of an arrest on a charge
of felony, or conviction of any offense whatsoever, the offense of
escaping or attempting to escape therefrom shall constitute a felony
and any person convicted thereof shall be punished by imprisonment
for not more than five years or by a fine of not more than $5,000,
or both; and if the custody or confinement is by virtue of an arrest
or charge of or for a misdemeanor, and prior to conviction, the offense
of escaping or attempting to escape therefrom shall constitute a mis-
demeanor and any person convicted thereof shall be punished by
imprisonment for not more than one year or by a fine of not more
than $1,000, or both. The sentence imposed hereunder shall be in
addition to and independent of any sentence imposed in the case in
connection with which such person is held in custody at the time of
such escape or attempt to escape. If such person be under sentence
at the time of such offense, the sentence imposed hereunder shall begin
upon the expiration of, or upon legal release from, any sentence under
which such person is held at the time of such escape or attempt to

escape.” 49 Stat. 513, 18 U. 8. C. § 753h.
776154 O—48—7
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On October 26, 1945, he was sentenced as follows: under
the first indictment charging the escape offenses, im-
prisonment for one year on the second count, and for
two years on the first count, the sentences to run con-
secutively in that order; under the motor vehicle theft
indictment, imprisonment for two years, to run consecu-
tively to the other two. Thus the aggregate of the three
consecutive sentences was five years.

On November 2, 1945, respondent was serving the one-
year term of the first sentence as ordered by the court.
On that date he was being transported in custody of a
United States marshal from an Arkansas jail to Leaven-
worth Penitentiary in Kansas? During the journey’s
progress through Missouri he attempted to escape. This
resulted in another indictment, in the Western District
of Missouri, to which also respondent pleaded guilty.
The District Court sentenced him to imprisonment for
five years, the term “to begin at the expiration of any
sentence he is now serving, or to be served which was
imposed prior to this date . . . .”

Respondent filed a motion to correct this last sentence.
He contended that at the time of the last attempt he
was being “held,” within the meaning of the last sentence
of the Federal Escape Act, only under the one-year sen-
tence pronounced in the Western District of Arkansas,
and that the Act required the five-year sentence under
the indictment returned in Missouri to commence at the
expiration of that one-year term.

The District Court overruled the motion. It held that
under the statute the sentencing court could order that
the sentence begin to run after the service of any one or
all of respondent’s three prior sentences. 67 F. Supp.
116. The Circuit Court of Appeals, however, reversed

* The sentence began to run as of the time respondent was com-
mitted to jail to await transportation to the Leavenworth Peni-
tentiary. 47 Stat. 381,18 U.S. C. § 709a.
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the judgment. Relying on the canon of strict construc-
tion of criminal statutes, it equated the statutory word
“held” to “serving,” and concluded that a sentence for
escape or attempt to escape must begin at the expiration
of the particular sentence which the prisoner is serving at
the time the escape or attempt occurs. Accordingly the
court remanded the cause to the District Court with diree-
tions to correct the five-year sentence so that it would
begin upon expiration of or legal release from the one-year
sentence. 160 F. 2d 310. We granted certiorari because
of the importance of the question in the administration
of the Federal Escape Act.

Although prison breach or other escape by prisoners
from custody was a crime under the common law,® there
was no federal statute prosecribing such conduct prior to
the enactment of the original Federal Escape Act in 1930,
46 Stat. 327. That Act dealt only with escape or at-
tempted escape while under sentence. It was enacted as
part of a program sponsored by the Attorney General for
the reorganization and improved administration of the
federal penal system. H. R. Rep. No. 106, 71st Cong., 2d
Sess. The Act took its present form in 1935, when it was
broadened at the Attorney General’s request* to cover
escape while in custody on a federal charge prior to
conviction.®

¢ Miller, Criminal Law 463-465.

“‘H. R. Rep. No. 803, 74th Cong., 1st Sess.; S. Rep. No. 1021,
74th Cong., 1st Sess.

® The Government’s brief aptly summarizes some of the more serious
considerations leading to adoption of the original and amended acts,
as follows: “Escapes and attempted escapes from penal institutions
or from official custody present a most serious problem of penal
discipline. They are often violent, menacing, as in the instant case,
the lives of guards and custodians, and carry in their wake other
crimes attendant upon procuring money, weapons and transportation
and upon resisting recapture.”
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The legislation reflects an unmistakable intention to
provide punishment for escape or attempted escape to
be superimposed upon the punishment meted out for pre-
vious offenses. This appears from the face of the statute
itself. It first provides that persons escaping or attempt-
ing to escape while in custody, whether before or after
conviction, shall be guilty of an offense. Then follow
provisions for determining whether the offense shall be a
felony or a misdemeanor, with corresponding preserip-
tions of penalties.

At this point the statute had no need to go further if
the intention had been merely to leave to the court’s dis-
cretion whether the penalties, within the limits presecribed,
should run concurrently or consecutively in accordance
with the generally prevailing practice. On that assump-
tion the statute was complete, without addition of the last
two sentences. But in that form the Act would have left
the court with discretion to make the sentence run con-
currently or consecutively with the other sentences previ-
ously in effect or put into effect in the case or cases
pending when the escape occurred.

Precisely to avoid this more was added, in the explicit
provisions that “the sentence imposed hereunder shall be
n addition to and independent of any sentence imposed
in the case in connection with which such person is held
in custody at the time of such escape or attempt to escape.
If such person be under sentence at the time of such
offense, the sentence imposed hereunder shall begin upon
the expiration of, or upon legal release from, any sentence
under which such person is held at the time of such escape
or attempt to escape.” (Emphasis added.)

These sentences foreclosed, and were intended to fore-
close, what the earlier portions of the Act had left open,
namely, the court’s power to make the escape sentence
run concurrently with the other sentences.® Whether the

® But see Rutledge v. United States, 146 F. 2d 199.
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escape was before or after conviction, additional punish-
ment was made mandatory, in the one case by the explicit
requirement, “in addition to and independent of” any sen-
tence imposed; in the other by the command that the
escape sentence “‘shall begin upon the expiration of, or
upon legal release from, any sentence,” etc. The differ-
ing verbal formulations were necessary to meet the differ-
ent “before” and “after” conviction situations. But the
two provisions had one and the same purpose, to require
additional punishment for the escape offense. The idea
of allowing the escape sentences to run concurrently with
the other sentences was completely inconsistent with this
common and primary object, as well as with the wording
of the two concluding clauses. In many cases such con-
current sentences would nullify the statutory purpose
altogether; in others, they would do so partially.’
Moreover, imposition of such additional punishment
had been the prime object, indeed the only one, of the
original Escape Act, which was applicable only to escapes
after conviction. It made such escapes or attempts “of-
fenses,” punishable by imprisonment for not more than
five years, “such sentence to begin upon the expiration of
or upon legal release from the sentence for which said
person was originally confined.” ® This provision, though

" Depending on whether the term of the sentence for escape, as of
the time of its imposition, is shorter or longer than the periods of the
other sentences remaining unserved.

8 The Act was as follows: “Any person properly committed to the
custody of the Attorney General or his authorized representative or
who is eonfined in any penal or correctional institution, pursuant to
the direction of the Attorney General, who escapes or attempts to
escape therefrom shall be guilty of an offense and upon apprehension
and conviction of any such offense in any United States court shall
be punished by imprisonment for not more than five years, such
sentence to begin upon the expiration of or upon legal release from
the sentence for which said person was originally confined.” 46
Stat. 327.
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differing from the wording of the last sentence of the
present Aect, had the same prime object. Concurrent
sentences were as inconsistent with its terms as with those
of the present Act, for in many cases like this one they
would have added no further punishment in fact.

Congress, it is true, did not cast the original Act in
terms specifically relating to a situation comprehending
consecutive sentences existing at the time of the escape
or attempt, as more careful drafting of the Act would
have required to insure achieving the object of adding
independent punishment in all cases. Its concentration
upon that main aspect of the legislation apparently led
it to reduced emphasis upon and care in the definition of
the situations to which the Act would apply.

Nevertheless in view of the Act’s broad purpose, it
would be diffeult to conclude that the original phrasing,
“the sentence for which said person was originally con-
fined,” was intended to apply only to the sentence, one of
several consecutive ones, which the prisoner happened to
be serving when the escape or the attempt occurred, or
that the Act would be effective only where the prisoner
was serving time under a single sentence, which was per-
haps the more common of the situations which Congress
had in mind. The same basic reasons which require
rejection of either of those views of the present Act would
apply to the original one.

But, in any event, Congress changed the wording of
the “after expiration or release” clause in the original
statute when enacting the amended one. “The sentence
for which said person was originally confined” became
“any sentence under which such person is held at the time
of such escape or attempt to escape.” This change is not
without significance. For use of the words “any sentence
under which such person is held” means something more
than the narrowest possible construction of “the sentence
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for which said person was originally confined,” unless
the change is to be taken as meaningless. We think it
was intended, as were the other amendments made at the
same time, to broaden the Act’s coverage or to assure
its broad coverage,® and therefore to include situations
where the prisoner was being “held” under more than
one sentence. Otherwise there would be no reason for
or meaning in the change.

We think therefore that the Act contemplates “addi-
tional” and “independent” punishment in both the con-
cluding clauses in a practical sense, not merely in the
technical sense of concurrent sentences having no effect to
confine the prisoner for any additional time. In a very
practical sense, a person in custody under several consecu-
tive sentences is being “held” under the combined sen-
tences. And the legislative language is a natural, though
not nicely precise, way of stating the purpose that the sen-
tence for escape shall begin upon the expiration of the
aggregate of the terms of imprisonment imposed by earlier
sentences. Granted that the present problem could have
been obviated by even more astute draftsmanship, the
statute on its face and taken in its entirety sufficiently
expresses the congressional mandate that the sentence for
escape is to be superimposed upon all prior sentences.

We are mindful of the maxim that penal statutes are
to be strictly construed. And we would not hesitate,
present any compelling reason, to apply it and accept
the restricted interpretation. But no such reason is to
be found here. The canon in favor of strict construction
is not an inexorable command to override common sense
and evident statutory purpose. It does not require mag-

° Either by eliminating the original wording’s ambiguity by reject-
Ing the narrow construction or, if that construction were thought
valid, by changing the Act’s terms to insure a different result.
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nified emphasis upon a single ambiguous word in order
to give 1t a meaning contradictory to the fair import of
the whole remaining language. As was said in United
States v. Gaskin, 320 U. S. 527, 530, the canon “does not
require distortion or nullification of the evident meaning
and purpose of the legislation.” Nor does it demand
that a statute be given the “narrowest meaning”; it is
satisfied if the words are given their fair meaning in
accord with the manifest intent of the lawmakers.
Unated States v. Raynor, 302 U. S. 540, 552; United States
v. Giles, 300 U. S. 41, 48; Gooch v. United States, 297
U. S. 124, 128; United States v. Corbett, 215 U, S. 233,
242,

To accept the decision of the Circuit Court of Appeals
would lead to bizarre results. The congressional purpose
would be frustrated, in part at least, in every situation
where an escape is effected or attempted during the pris-
oner’s service of any but the last of two or more consecu-
tive sentences, possibly even in that instance. Barring
intervention of executive clemency, it would be com-
pletely nullified in all cases where the consecutive sen-
tences which the prisoner has not yet begun to serve
aggregate five years or more. In the latter situation
the prisoner could attempt any number of jail breaks
with impunity. A court would be powerless to impose
added confinement for violation of the Escape Act.

The holding of the Circuit Court of Appeals thus places
it beyond the power of the judge to superimpose addi-
tional imprisonment for escape in those instances where
such punishment is most glaringly needed as a deterrent.”
There is also this further striking incongruity. The judge

10 The $5,000 fine that could be imposed for each escape attempt,
see note 1 supra, would be no deterrent to an impecunious offender,
and little more than an empty threat to the long-incarcerated one
whose all-consuming interest is freedom.
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is completely interdicted from imposing an additional
sentence for escape or attempt to escape, the one type
of offense which Congress unmistakably intended to be
subject to separate and added punishment, although he
may direct that a sentence for any other federal offense
shall begin at the expiration of consecutive sentences
theretofore imposed.

No rule of construction necessitates our acceptance of
an interpretation resulting in patently absurd conse-
quences. And the absence of any significant legislative
history, other than has been related, may be indicative
that Congress considered that there was no such problem
as is now sought to be injected in the statutory wording
or that by the 1935 amendment it had cured the previ-
ously existing one. The liberty of the individual must
be scrupulously protected. But the safeguards of cher-
ished rights are not to be found in the doctrinaire appli-
cation of the tenet of strict construction. Neither an
ordered system of liberty nor the proper administration
of justice would be served by blind nullification of the
congressional intent clearly reflected in the Federal Escape
Act.

The judgment of the Circuit Court of Appeals is

Reversed.

MR. Justice Brack and Mg. Justice DoucLas dissent.




28 OCTOBER TERM, 1947.

Syllabus. 333 U.S.

BOB-LO EXCURSION CO. v. MICHIGAN.

APPEAL FROM THE SUPREME COURT OF MICHIGAN.
No. 374. Argued December 16-17, 1947 —Decided February 2, 1948.

1. Appellant, a Michigan corporation engaged chiefly in the round-
trip transportation of passengers from Detroit to Bois Blanc
Island, Canada, was convicted in a criminal prosecution under the
Michigan Civil Rights Act for refusing passage to a Negro solely
because of color. Held: In view of the special local interest
attaching to appellant’s business in the particular circumstances
of this case, such application of the state Act to the appellant,
although engaged in foreign commerce, did not contravene the
Commerce Clause of the Federal Constitution. Pp. 29-40.

2. A decision of the highest court of the State that, as a matter of
local law, the state statute was applicable to appellant’s business
is binding here upon review. P.33.

3. Appellant’s transportation of passengers between Detroit, Mich-
igan, and Bois Blanc Island, Canada, is foreign commerce within
the scope of Art. I, § 8 of the Federal Constitution. P. 34.

4. Hall v. DeCuir, 95 U. 8. 485, and Morgan v. Virginia, 328 U. S.
373, distinguished. Pp. 39-40.

317 Mich. 686, 27 N. W. 2d 139, affirmed.

Appellant’s convietion in a eriminal prosecution for vio-
lation of the Michigan Civil Rights Act was affirmed by
the Supreme Court of the State. 317 Mich. 686,27 N. W.
2d 139. Upon appeal to this Court, affirmed, p. 40.

Wailson W. Mills argued the cause and filed a brief for
appellant.

Edmund E. Shepherd, Solicitor General of Michigan,
argued the cause for appellee. With him on the brief
were FEugene F. Black, Attorney General, and Daniel J.
O’Hara, Assistant Attorney General.

Briefs of amici curiae in support of appellee were filed
by William Maslow, Shad Polier, Jerome C. Eisenberg




BOB-LO EXCURSION CO. v. MICHIGAN. 29
28 Opinion of the Court.

and Jerome R. Hellerstein for the American Jewish Con-
gress; and Thurgood Marshall, Osmond Fraenkel, O. John
Rogge and Marian Wynn Perry for the National Associa-
tion for the Advancement of Colored People et al.

Mg. Justick RuTLEDGE delivered the opinion of the
Court.

Bois Blanc Island is part of the Province of Ontario,
Canada. It lies just above the mouth of the Detroit
River, some fifteen miles from Michigan’s metropolis up-
stream. The island, known in Detroit by the corruption
“Bob-Lo,” has been characterized as that city’s Coney
Island.

Appellant owns almost all of Bois Blane in fee.' For
many years it has operated the island, during the summer
seasons, as a place of diverse amusements for Detroit’s
varied population. Appellant also owns and operates two
steamships for transporting its patrons of the island’s at-
tractions from Detroit to Bois Blanc and return. The
vessels engage in no other business on these trips.? No
freight, mail or express is carried; the only passengers are
the patrons bent on pleasure, who board ship at Detroit;

* A small fenced-off tract at one end is reserved for lighthouse pur-
poses, and three small cottage lots. Appellant is a Michigan corpora-
tion, authorized by its charter to “lease, own and operate amuse-
ment parks in Canada, and to charter, lease, own and operate
excursion steamers and ferry boats in interstate and foreign commerce,
together with dock and terminal facilities pertaining thereto,” as
well as to acquire, own, use and dispose of real and personal property
“as may be necessary or convenient in connection with the aforesaid
business of the company.”

2 The record shows that at times during the season appellant uses
these ships to provide excursion trips for residents of the Province of
Ontario, but these excursions are kept entirely separate from those
between Detroit and Bois Blanc and we are concerned with no
question relating to them.
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they go on round-trip one-day-limit*® tickets which
include the privilege of landing at Bois Blanc and going
back by a later boat.! No intermediate stops are made
on these excursions.

In conducting this business of amusement and trans-
portation, appellant long has followed the policy, by ad-
vertisement and otherwise, to invite and encourage all
comers, except two classes. One is the disorderly; the
other, colored people.® From the latter exclusion this
case arises.

In June of 1945 Sarah Elizabeth Ray, the complaining
witness, was employed by the Detroit Ordnance District.
She and some forty other girls were also members of a
class conducted at the Commerce High School under the
auspices of the ordnance district. The class planned an
excursion to Bois Blane for June 21 under the district’s
sponsorship.

On that morning thirteen girls with their teacher ap-
peared at appellant’s dock in Detroit to go on the outing.
All were white except Miss Ray. Each girl paid eighty-
five cents to one of the group, who purchased round-trip
tickets and distributed them. The party then passed

3 Apparently no facilities are provided at the island for overnight
guests.

+ The company fixes its own rates. The usual round-trip charge is
85¢, except for Saturday nights and Sundays when a higher rate
applies. Special excursions at times are arranged for churches, Sun-
day schools, clubs, lodges, ete., for which the regular charge is paid
by the passenger but the company allows the organization a discount
which permits it to make a profit. The discounts are not uniform.

5 Appellant’s assistant general manager, Devereaux, testified: “The
defendant adopted the policy of excluding so-called ‘Zoot-suiters,’ the
rowdyish, the rough and the boisterous and it also adopted the
policy of excluding colored.”

Appellant printed on the back of each ticket: “Right reserved
to reject this ticket by refunding the purchase price.” The record
contains no evidence of any exclusion or policy of exclusion of others
than disorderly or colored persons.
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through the gate, each member giving in her ticket without
question from the ticket taker. They then checked their
coats, went to the upper decks and took chairs.

Shortly afterward Devereaux, appellant’s assistant
general manager, and a steward named Fox appeared and
stated that Miss Ray could not go along because she was
colored. At first she remonstrated against the diserim-
ination and refused to leave. But when it appeared she
would be ejected forcibly, she said she would go. Dev-
ereaux and Fox then escorted her ashore, saying the
company was a private concern and could exclude her if
it wished. They took her to the ticket office and offered
to return her fare. She refused to accept it, took their
names, and left the company’s premises. There is no
suggestion that she or any member of her party was guilty
of unbecoming conduct. Nor is there any dispute con-
cerning the facts.

This criminal prosecution followed in the Recorder’s
Court for Detroit, for violation of the Michigan civil
rights act ® in the discrimination practiced against Miss
Ray. Jury trial being formally waived, the court after
hearing evidence and argument found appellant guilty as
charged and sentenced it to pay a fine of $25." On appeal
the Supreme Court of Michigan affirmed the judgment,
holding the statute applicable to the circumstances pre-
sented by the case and valid in that application, as against
the constitutional and other objections put forward. 317
Mich. 686. In due course probable jurisdiction was noted
here. Judicial Code § 237 (a).

¢ Mich. Penal Code §§ 146-148, as amended by Act No. 117, Mich.
Pub. Acts 1937; Mich. Comp. Laws (Supp. 1940) §§ 17115-146 to
17115-148; Mich. Stat. Ann. (1946 Cum. Supp.) §§ 28.343-28.346.
These sections of the Penal Code reenacted and broadened the appli-
cation of Act No. 130, Mich. Pub. Acts 1885. See notes 8 and 10.

" Appellant’s motion for “directed” verdict of not guilty was denied,
as was also its motion after judgment for a new trial. The trial
court filed a written opinion which is unreported.
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The Michigan civil rights act, § 146, enacts:

“All persons within the jurisdiction of this state
shall be entitled to full and equal accommodations,
advantages, facilities and privileges of inns, hotels,
restaurants, eating houses, barber shops, billiard par-
lors, stores, public conveyances on land and water,
theatres, motion picture houses, public educational
institutions, in elevators, on escalators, in all meth-
ods of air transportation and all other places of public
accommodation, amusement, and recreation, where
refreshments are or may hereafter be served, subject
only to the conditions and limitations established by
law and applicable alike to all citizens and to all
citizens alike, with uniform prices.” ®

By § 147, any owner, lessee, proprietor, agent or em-
ployee of any such place who directly or indirectly with-
holds any accommodation secured by § 146, on account of
race, creed or color, becomes guilty of a misdemeanor,
punishable as the section states, and liable to a civil action
for treble damages.’

8 The appropriate statutory citations are set forth in note 6.

9 Section 147 is as follows: “Any person being an owner, lessee,
proprietor, manager, superintendent, agent or employe of any such
place who shall directly or indirectly refuse, withhold from or deny
to any person any of the accommodations, advantages, facilities and
privileges thereof or directly or indirectly publish, circulate, issue,
display, post or mail any written or printed communications, notice
or advertisement to the effect that any of the accommodations, ad-
vantages, facilities and privileges of any such places shall be refused,
withheld from or denied to any person on account of race, creed or
color or that any particular race, creed or color is not welcome,
objectionable or not acceptable, not desired or solicited, shall for
every such offense be deemed guilty of a misdemeanor and upon
conviction thereof shall be fined not less than twenty-five dollars
or imprisoned for not less than fifteen days or both such fine
and imprisonment in the discretion of the court; and every person
being an owner, lessee, proprietor, manager, superintendent, agent
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The Michigan statute is one of the familiar type en-
acted by many states before and after this Court’s
invalidation of Congress’ similar legislation in the Civil
Rights Cases, 109 U. S. 3. The Michigan Supreme
Court held the statute applicable to appellant’s business
over its objection that as a matter of local law it is not a
“public conveyance” within the meaning of § 146.* We
accept this conclusion of the state court as a matter of
course. That court also impliedly rejected appellant’s

or employe of any such place, and who violates any of the provisions
of this section, shall be liable to the injured party, in treble damages
sustained, to be recovered in a civil action: Provided, however, That
any right of action under this section shall be unassignable.”

No suggestion is made that the phrase “on account of race, creed
or color” does not apply to the withholding and denying provisions
of the section as well as those relating to publishing, etc., the notices
or advertisements specified.

Section 148 of the Act forbids diserimination because of race, creed
or color in selecting grand and petit jurors.

1 These cases were decided in 1883. The Michigan statute was
enacted originally in 1885. Seventeen other states have similar, and
in many instances substantially identical, legislation. The statutory
citations are given in Morgan v. Virginia, 328 U. S. 373, 382, n. 24.

1t Appellant urged that it was not a common carrier, a public
utility, or a “public convevance” within the specific terms of § 146.
The state supreme court said: “There is no escape from the conclusion
that defendant herein is engaged in the business of operating ‘public
conveyances’ by water, and the Michigan statute provides: ‘All per-
sons within the jurisdiction of this State shall be entitled to full and
equal accommodations’ afforded by such conveyances. The Michigan
enactment has been held constitutional. Bolden v. Grand Rapids
Operating Corp., 239 Mich. 318 (53 A. L. R. 183). Our conclusion
is . . . that the Michigan civil rights act . . . is applicable to the
business carried on by defendant . . . .” 317 Mich. 686, 695.

The court distinguished Meisner v. Detroit, Belle Isle & Windsor
Ferry Co., 154 Mich. 545, in which appellant’s corporate predecessor
was held not liable in tort for breach of an alleged duty as a common
carrier of passengers, by pointing out that no right apparently had
been asserted in that case grounded on the state civil rights act. 317
Mich. 686, 696.
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constitutional objections based upon alleged denial of due
process of law and equal protection of the laws under the
Fourteenth Amendment, issues now eliminated from the
case."

We have therefore only to consider the single and nar-
row question whether the state courts correctly held that
the commerce clause, Art. I, § 8, of the Federal Constitu-
tion, does not forbid applying the Michigan civil rights
act to sustain appellant’s conviction. We agree with
their determination.

There can be no doubt that appellant’s transportation
of its patrons is foreign commerce within the scope of
Art. I, §8* Lord v. Steamship Co., 102 U. S. 541;
cf. Edwards v. Californmia, 314 U. S. 160. Appellant’s
vessels sail to and from a port or place in foreign territory
wholly under another nation’s sovereignty. They cross
the international boundary, which is the thread of the

Detroit River, several times in the course of each short

12 The jurisdictional statement sought review of these Fourteenth
Amendment questions, as well as the commerce clause issue. But
appellant’s reply brief states: “The cause before us is a business
case arising under the Michigan Civil Rights Act and the Commerce
Clause; not one arising under the [federal] Civil Rights Act and
the 14th Amendment.” And we were given to understand at the
oral argument, in response to specific inquiry, that the only 1ssue
on which decision was sought as of that time was the commerce clause
question.

The Michigan Supreme Court did not refer explicitly in its opinion
to appellant’s Fourteenth Amendment contentions, but the record
shows they were presented to that court in the assignments of error
on appeal and were therefore necessarily rejected by its affirmance
of the judgment of the Recorder’s Court.

18 Until the case reached this Court, apparently, the state had
maintained that foreign commerce was not involved and the trial
court so held, although the ruling was hedged with the further one
that, if it was erroneous, still the state’s power to apply the civil
rights act was not nullified by the commerce clause.
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trip. Appellant necessarily complies with federal regu-
lations applicable to foreign commerce, including those
governing customs, immigration and navigation matters.
It likewise satisfies similar regulations of the Canadian
authorities.™

Of course we must be watchful of state intrusion into
intercourse between this country and one of its neighbors,
But if any segment of foreign commerce can be said to
have a special local interest, apart from the necessity
of safeguarding the federal interest in such matters as
immigration, customs and navigation, the transportation
of appellant’s patrons falls in that characterization. It
would be hard to find a substantial business touching
foreign soil of more highly local concern. Except for the
small fenced-off portion reserved for the lighthouse and
three cottage sites,” the island is economically and so-
cially, though not politically, an amusement adjunct of
the city of Detroit. Not only customs and immigrations
regulations of both countries, but physical barriers pre-
vent intercourse, both commercial and social, between
Canadians and appellant’s patrons, except as the former
may come first by other means to Detroit, then go to the
island from American soil on appellant’s vessels, and re-
turn from the holiday by the same roundabout route.

4 F. g, on arrival at Bois Blane all passengers who land pass
through Canadian customs and immigration inspection. Prior to
the late war, on returning to Detroit, similar inspections were made
by United States authorities. During the war the latter inspection
was suspended, appellant filing a bond to indemnify the Treasury
against loss of revenue and expenses arising from any free importation
of dutiable goods from Bois Blanc or Canada and an agreement
with the Immigration Service not to bring in aliens ineligible for
entry.

15Tt does not appear whether these sites are inhabited, but pre-
sumably a keeper of the lighthouse occupies some part of the reserved
premises.

776154 O—48—8
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The record indicates there are no established means of
access from the Canadian shore to the island. There is
no evidence of even surreptitious entry from the Canadian
mainland. Appellant’s vessels not only are the sole
means of transportation to and from the island, but carry
only its own patrons of Bois Blanc’s recreational facilities.
These travel exclusively on round-trip tickets for passage
beginning and ending on American soil. They are prin-
cipally residents of Detroit and vicinity. All go aboard
there and return the same day. None go from the island
to the Canadian bank of the river. The only business
conducted at the island is the operation of appellant’s
recreational and accessory facilities, which apparently do
not include provision for overnight guests. No other
persons than appellant’s patrons come to the island, or
have a right to come, from Canada’s mainland or else-
where, or go from the island to Detroit.

The sum of these facts makes Bois Blanc an island in
more than the geographic sense. They insulate it and
appellant’s business done in connection with it from all
commercial or social intercourse and traffic with the peo-
ple of another country usually characteristic of foreign
commerce, in short from the normal flow and incidents of
such commerce. Since the enterprise is conducted in this
highly closed and localized manner with Canada’s full
consent, no detraction whatever from that friendly
neighbor’s sovereignty is implied by saying that the busi-
ness itself is economically and socially an island of local
Detroit business, although so largely carried on in
Canadian waters. As now conducted, apart from pres-
ently applicable Canadian and federal regulations and
until Canada or Congress or both countries by treaty see
fit to add others, the business is of greater concern to
Detroit and the State of Michigan than to Dominion or
Ontario interests or to those of the United States in regu-
lating our foreign commerce.
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The regulation in this application contains nothing out
of harmony, much less inconsistent, with our federal pol-
icy in the regulation of commerce between the two coun-
tries; nor, so far as we are advised, with Canadian law and
policy.”® Appellant urges, however, that Canada might
adopt regulations in conflict with Michigan’s civil rights
act, thus placing it in an inescapable dilemma if that act
may be applied to its operations. Conceding the pos-
sibility, we think the state is right in viewing it as so
remote that it is hardly more than conceivable. The
same thing, we think, is true of the possibility that Con-
gress might take conflicting action.

If therefore in any case a state may regulate foreign
commerce, the facts here would seem clearly to justify
Michigan’s application of her civil rights act. It is far
too late to maintain that the states possess no regulatory
powers over such commerce. From the first meeting of
Congress they have regulated important phases of both
foreign and interstate commerce, particularly in relation
to transportation by water, with Congress’ express con-

1% The Province of Ontario enacted in 1944 its Racial Discrimination
Act, Session Laws 1944, c. 51.

Federal legislation has indicated a national policy against racial
discrimination in the requirement, not urged here to be specifically
applicable in this case, of the Interstate Commerce Act that carriers
subject to its provisions provide equal facilities for all passengers, 49
U. 8. C. §3 (1), extended to carriers by water and air, 46 U. 8. C.
§815; 49 U. 8. C. §§ 484, 905. Cf. Mitchell v. United States, 313 U. S.
80. Federal legislation also compels a collective bargaining agent to
represent all employees in the bargaining unit without discrimination
because of race. 45 U. S. C. §§ 151 et seq. Steele v. Loussville &
Nashville R. Co., 323 U. 8. 192; Tunstall v. Brotherhood of Locomo-
tive Firemen & Enginemen, 323 U. 8. 210. The direction of national
policy is clearly in accord with Michigan policy. Cf. also Hirabayashi
V. United States, 320 U. 8. 81; Korematsu v. United States, 323 U. S.
214; Ex parte Endo, 323 U. S. 283.
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sent.”” And without such consent for nearly a hundred
years they have exercised like power under the local
diversity branch of the formula announced in Cooley v.
Board of Wardens, 12 How. 299. See Union Brokerage
Co. v. Jensen, 322 U. S. 202; Kelly v. Washington, 302
U. S. 1 and authorities cited in both cases. Indeed the
Cooley criterion has been applied so frequently in cases
concerning only commerce among the several states that
it is often forgotten that that historic decision dealt
indiscriminately with such commerce and foreign
commerce."

17Tt is hardly necessary to recall again that by the Act of August 7,
1789, the First Congress declared that pilotage in bays, inlets, rivers,
harbors and ports of the United States should continue to be regu-
lated in conformity with existing state laws or others thereafter
enacted until further action by Congress. 1 Stat. 54. Congress on
occasion has modified such state legislation, e. g., by the Act of March
2, 1837, 5 Stat. 153, making it lawful for vessels navigating waters
constituting the boundary between two states to take on pilots quali-
fied under the laws of either.

8In Olsen v. Smith, 195 U. 8. 332, the Court sustained a Texas
statute regulating pilotage of a British vessel coming from a foreign
port. The contention that the state was without power to legislate
in this field was disposed of in one sentence. ‘“The unsoundness of
this contention is demonstrated by the previous decisions of this court,
since it has long since been settled that even although state laws
concerning pilotage are regulations of commerce, ‘they fall within
that class of powers which may be exercised by the States until Con-
gress has seen fit to act upon the subject.’ [citing the Cooley and other
cases].” 195 U. S. 341. Other cases upholding state regulation of
foreign commerce are to the same effect. Steamship Co. v. Joliffe,
2 Wall. 450; Wilson v. McNamee, 102 U. S. 572; Anderson v. Pacific
Coast S. 8. Co., 225 U. 8. 187. Cf. Clyde Mallory Lines v. Alabama,
296 U. S. 261, and cases cited; Pigeon River Co. v. Cox Co., 291
U. 8. 138, 158-159.

19 The Court’s opinion in that case deals expressly but indiserim-
inately with both types of commerce. And from the record and argu-
ments of counsel it seems clear that both were actually involved.
There were two cases relating to two different vessels, the Consul,
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Appellant hardly suggests that the power of Congress
over foreign commerce excludes all regulation by the
states. But it verges on that view in regarding Hall v.
DeCuir, 95 U. S. 485, supplemented by Morgan v. Virginia,
328 U. S. 373, and Pryce v. Swedish-American Lines, 30 F.
Supp. 371, as flatly controlling this case. We need only
say that no one of those decisions is comparable in its facts,
whether in the degree of localization of the commerce
involved; in the attenuating effects, if any, upon the com-
merce with foreign nations and among the several states
likely to be produced by applying the state regulation; or
in any actual probability of conflicting regulations by
different sovereignties. None involved so completely and
locally insulated a segment of foreign or interstate com-
merce.”® In none was the business affected merely an ad-
junct of a single locality or community as is the business
here so largely. And in none was a complete exclusion
from passage made. The Pryce case, of course, is not
authority in this Court, and we express no opinion on the
problem it presented. The regulation of traffic along the

which was engaged in coastwise trade between Philadelphia and New
York, and the Undine, which appears to have been engaged exclusively
in foreign commerce. The destination, whether foreign or domestic,
of the Undine is not shown by the record, which merely states that
it sailed “from the port of Philadelphia to a certain port not within
the river Delaware . . . .” But from the specific “addition” by
counsel for argumentative purposes, 12 How. at 302-303, of the facts
that the Consul held a federal coasting license and was bound from one
domestic port to another, plus the omission of any reference in
argument or in the record to a similar license for the Undine (when
such a reference would have supported the additional argument),
the inference seems justified that the Undine had sailed for a foreign
port. Moreover counsel argued that both ships were engaged in
foreign commerce, although only the Consul was engaged in coastwise
trading.

2 Cf. Port Richmond Ferry v. Hudson County, 234 U. 8. 317,
331-332.
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Mississippi River, such as the Hall case comprehended,
and of interstate motor carriage of passengers by common
carriers like that in the Morgan case, are not factually
comparable to this regulation of appellant’s highly local-
ized business, and those decisions are not relevant
here.

It is difficult to imagine what national interest or policy,
whether of securing uniformity in regulating commerce
affecting relations with foreign nations or otherwise,
could reasonably be found to be adversely affected by
applying Michigan’s statute to these facts or to outweigh
her interest in doing so. Certainly there is no national
interest which overrides the interest of Michigan to forbid
the type of discrimination practiced here. And, in view
of these facts, the ruling would be strange indeed, to come
from this Court, that Michigan could not apply her long-
settled policy against racial and creedal discrimination to
this segment of foreign commerce, so peculiarly and
almost exclusively affecting her people and institutions.

The Supreme Court of Michigan concluded “that hold-
ing the provisions of the Michigan statute effective and
applicable in the instant case results only in this, defend-
ant will be required in operating its ships as ‘public con-
veyances’ to accept as passengers persons of the negro race
indiscriminately with others. Our review of this record
does not disclose that such a requirement will impose any
undue burden on defendant in its business in foreign
commerce.” 317 Mich. 686, 694. Those conclusions
were right.

The judgment is

Affirmed.

MR. Jusrice DoucLas, concurring.

The case is, I think, controlled by a principle which cuts
deeper than that announced by the Court and which is
so important that it deserves to be stated separately.
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Hall v. DeCwir, 95 U. S. 485, and Morgan v. Virginia,
328 U. 8. 373, presented phases of the problem of segre-
gation. The former held unconstitutional a Louisiana
law forbidding steamboats (which plied the Mississippi)
from segregating passengers according to race. The lat-
ter held unconstitutional a Virginia law requiring seg-
regation of passengers on interstate motor buses. It was
held that diverse regulations of that character by the
several States through which the traffic moved would be
an undue or unreasonable burden on interstate commerce.
But the question here is a simpler one. It is whether
a State can prevent a carrier in foreign commerce from
denying passage to a person because of his race or color.
For this is a case of a discrimination against a Negro by
a carrier’s complete denial of passage to her because of
her race.

It is unthinkable to me that we would strike down
a state law which required all earriers—local and inter-
state—to transport all persons regardless of their race
or color. The common-law duty of carriers was to pro-
vide equal service to all, a duty which the Court has
held a State may require of interstate carriers in the
absence of a conflicting federal law. Missouri Pacific
R. Co. v. Larabee Flour Mills Co., 211 U. S. 612, 619,
623-624. And the police power of a State under our
constitutional system is adequate for the protection of
the civil rights of its citizens against diserimination by
reason of race or color. Raillway Mail Assn. v. Corst,
326 U. S. 88. Moreover, in this situation there is no
basis for saying that the Commerce Clause itself defeats
such a law. This regulation would not place a burden
on interstate commerce within the meaning of our cases.
It does not impose a regulation which discriminates
against interstate commerce or which, by specifying the
mode in which it shall be conducted, disturbs the uni-
formity essential to its proper functioning. See Southern
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Pacific Co. v. Arizona, 325 U. S. 761; Morgan v. Vir-
ginia, supra. I see nothing in the Commerce Clause
which places foreign commerce on a more protected
level.

There is in every case, of course, a possibility that Con-
gress may pass laws regulating foreign or interstate com-
merce in conflict with regulations prescribed by a State.
Or in the case of foreign commerce the national govern-
ment might act through a treaty. Inconsistent State law
would then give way to any exercise of federal power
within the scope of constitutional authority. But I am
aware of no power which Congress has to create different
classes of citizenship according to color so as to grant free-
dom of movement in the channels of commerce to certain
classes only. Cf. Edwards v. California, 314 U. S. 160,
177-181. The federal policy reflected in Acts of Congress
indeed bars any such discrimination (see Mitchell v.
Unaited States, 313 U. S. 80) and so is wholly in harmony
with Michigan’s law. And no treaty reveals a different
attitude.

Moreover, there is no danger of burden and confusion
from diverse state laws if Michigan’s regulation is sus-
tained. If a sister State undertook to bar Negroes from
passage on public carriers, that law would not only con-
travene the federal rule but also invade a “fundamental
individual right which is guaranteed against state action
by the Fourteenth Amendment.” Mitchell v. United
States, supra, p. 94. Nothing short of at least “equal-
ity of legal right” (Missouri ex rel. Gaines v. Canada, 305
U. S. 337, 350) in obtaining transportation can satisfy the
Equal Protection Clause. Hence I do not see how ap-
proval of Michigan’s law in any way interferes with the
uniformity essential for the movement of vehicles in com-
merce. The only constitutional uniformity is uniformity
in the Michigan pattern.
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If a State’s law made a head-on collision with the
policy of a foreign power whose shores were reached by
our vessels, a different problem might be presented. But
no such conflict is present here.

Mg. JusticE BLAck, who joins in the opinion of the
Court, concurs also in this opinion.

MR. Justice JacksoN, with whom Tue CHIEF JUSTICE
agrees, dissenting.

This Michigan statute undoubtedly is valid when
applied to Michigan intrastate commerce, just as a Con-
gressional enactment of like tenor would undoubtedly be
valid as to commerce among the states and with foreign
countries. The question here, however, is whether the
Michigan statute can validly be applied to that commerce
which is set apart by the Constitution for regulation by
the Congress.

The sphere of a state’s power has not been thought to
expand or contract because of the policy embodied in a
particular regulation. A state statute requiring equality
of accommodations for white and Negro passengers was
held invalid as applied to interstate commerce. Hall v.
DeCuir, 95 U. S. 485. On the same principle a state
statute requiring segregation was held invalid as applied
to Interstate commerce. Morgan v. Virginia, 328 U. S.
373. Heretofore the Court steadily has held that the
failure of Congress to enact a law on this specific sub-
Ject does not operate to expose interstate commerce to
the burden of local rules, no matter what policy in this
highly controversial matter a state sought to advance.
It would seem to me that the constitutional principles
which have been so apparent to the Court that it would
hot permit local policies to burden national commerce, are
éven more obvious in relation to foreign commerce.
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Certainly if any state can enforce regulations concern-
ing embarkation and landing, it can in effect control much
that pertains to the foreign journey. To determine what
persons and commodities shall be taken abroad is to con-
trol what persons and commodities may become the sub-
ject of foreign commerce, and that is to control the-life-
blood of the commerce itself. These are identical with
matters in which this commerce is subject to control by
federal and foreign governments. The Federal Govern-
ment takes active control of the inbound movement of
goods by virtue of its customs service and of the move-
ment of persons by virtue of its immigration service across
these boundaries. The Canadian government does the
same on the outbound crossing of the international line.
It does so in this case, and it does so even if the bulk of the
travelers do not go very far or stay very long and are
merely amusement bent.

The wholesome and amiable situation detailed in the
Court’s opinion is made possible only by international
relations wholly controlled by the Federal Government.
It alone can effectively protect or foster this kind of com-
merce, and it alone should be allowed to burden it. If
we are to concede this power over foreign commerce to
one state, it would seem that it could logically be claimed
by every state which has a port, border, or landing field
used by foreign commerce.

The Court admits that the commerce involved in this
case is foreign commerce, but subjects it to the state
police power on the ground that it is not very foreign.
It fails to lay down any standard by which we can judge
when foreign commerce is foreign enough to become free
of local regulation. The commerce involved here is not
distinguishable from a great deal of the traffic across our
Canadian and Mexican borders, except perhaps in volume.
Communities have sprung up on either side, whose social
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and economic relations are interdependent, but are con-
ducted with scrupulous regard for the international
boundary. Localities on either side of the line may de-
velop in reliance on a certain reciprocity and stability of
policy which has characterized two nations for years, when
they cannot rely on similar stability or farsightedness in
local policy.

It seems to me no adequate protection of foreign com-
merce from a multitude and diversity of burdening and
capricious local regulations that this Court may stand
ready, as in this case, to apply itself to an analysis of the
traffic involved and determine in each case whether the
local interest in it is sufficiently strong and the foreign
element is sufficiently weak so that we will permit the reg-
ulation to stand. We do not and apparently cannot
enunciate any legal criteria by which those who engage in
foreign commerce can predict which classification we will
impose upon any particular operation and we lay down
no rule other than our passing impression to guide our-
selves or our successors. All is left to case-by-case con-
jecture. The commerce clause was intended to promote
commerce rather than litigation.

I believe that once it is conceded, as it is in this case,
that the commerce involved is foreign commerce, that
fact alone should be enough to prevent a state from
controlling what may, or what must, move in the stream
of that commerce.
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JOHNSON v. UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
NINTH CIRCUIT.

No. 138. Argued December 10, 1947.—Decided February 9, 1948.

1. While two seamen were working together, a block held by one fell
and injured the other. The uncontradicted evidence was sufficient
to support a finding that the injured seaman was not negligent.
There was no proof as to the actual cause of the accident, though
the testimony of the fellow seaman was available and was not put
in evidence. Held: The trial court was warranted under the rule
of res ipsa loquitur in finding that the injury resulted from the
negligence of the fellow seaman and that the shipowner was liable
under the Jones Act of March 4, 1915, as amended by the Merchant
Marine Act of 1920. Pp. 46-50.

. The rule of res ipsa loquitur means that the facts of the occurrence
warrant the inference of negligence, not that they compel such an
inference. P.48.

. Tt is applicable to the acts of a fellow servant. P.49.

. No act need be explicable only in terms of negligence in order for
the rule of res ipsa loquitur to be invoked, since the rule deals only
with permissible inferences from unexplained events. P. 49.

. The Jones Act of March 4, 1915, as amended by the Merchant
Marine Act of 1920, makes the standard of liability of the Federal
Employers’ Liability Act applicable to suits by seamen for personal
injuries suffered in the course of their employment, so that the
shipowner becomes liable for injuries to a seaman resulting in whole
or in part from the negligence of another employee. P. 49.

. There being ample evidence to support the findings of the two
lower courts that a seaman injured in the course of his employment
had incurred no expense or liability for his care and support at the
home of his parents, denial of his claim for maintenance and cure
while living with his parents is sustained. P. 50.

160 F. 2d 789, affirmed in part and reversed in part.

In a suit by a seaman under the Jones Act of March 4,
1915, as amended, the District Court awarded him dam-
ages for pain and suffering and loss of wages resulting
from personal injuries suffered in the course of employ-
ment but denied recovery for maintenance and cure after
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a certain date. The Circuit Court of Appeals reversed
the judgment for pain and suffering and loss of wages and
affirmed the denial of maintenance and cure. 160 F. 2d
789. This Court granted certiorari. 332 U. S. 754. Af-
firmed in part and reversed in part, p. 50.

David A. Fall and Silas Blake Axtell argued the cause
for petitioner. With them on the brief was Myron
Scott.

Samuel D. Slade argued the cause for the United States.
With him on the brief were Solicitor General Perlman,
Herbert A. Bergson, W. Leavenworth Colby, John R.
Benney and Alvin O. West.

Mgr. Justice Doucras delivered the opinion of the
Court.

This case is here on a petition for a writ of certiorari
which we granted because of the seeming misapplication
by the court below of Jesionowski v. Boston & Maine R.
Co.,329 U. S. 452.

Petitioner was a seaman on S. S. Mission Soledad, a
steam tanker owned and operated by the United States.
He was on the main deck rounding in two blocks, an op-
eration which followed the cradling of the boom. One
block was attached to the outer end of the boom by a wire
rope. The other block was being held by a shipmate, one
Dudder, who stood above petitioner on the meccano deck,
a structure of beams which had been erected on the main
deck. Petitioner was taking in the slack by pulling on
the free end of the rope which ran through the two blocks.
As he pulled on the rope the two blocks were brought to-
gether. When that was done Dudder had to walk for-
ward with the block he held at a rate of speed controlled
by petitioner. The operation went forward smoothly.
Petitioner would pull on the rope, Dudder would walk
forward, and then petitioner would stop to coil the accu-
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mulated free line. Petitioner and Dudder had worked
harmoniously, neither one jerking on the line nor inter-
fering with the other’s function. There was no fouling
of the lines; the rope was taut and ran free.

We have only a partial account of how the injury to
petitioner occurred. Dudder was not called. The only
testimony we have is from petitioner and his version of
the episode is uncontradicted. The block which it was
Dudder’s duty to hold (and which weighed 25 or 30
pounds) was permitted to fall; it hit petitioner on the
head and caused the injury for which this libel in per-
sonam (see 41 Stat. 525,46 U. S. C. § 742) was filed under
the Jones Act, 38 Stat. 1185, as amended, 41 Stat. 1007,
46 U. S. C. § 688. Dudder, as we have said, was standing
above petitioner. It is not certain why the block fell.
Petitioner was hit without warning. When hit, he was
bending over coiling the line on the deck.

The rule of res ipsa loquitur applied in Jesionowski
v. Boston & Maine R. Co., supra, means that “the facts
of the occurrence warrant the inference of negligence,
not that they compel such an inference.” Sweeney v.
Erving, 228 U. 8. 233, 240. We need not determine what
the result would be if it were shown that petitioner was
pulling on the rope when the accident happened. For
the uncontradicted evidence is that he was not pulling
on the rope but was bending over coiling it on the deck.
A man who is careful does not ordinarily drop a block on
a man working below him. Some external force might
conceivably compel him to do so. But where, as here,
the injured person is not implicated (Jestonowsk: v. Bos-
ton & Maine R. Co., supra), the falling of the block is
alone sufficient basis for an inference that the man who
held the block was negligent. In short, Dudder alone
remains implicated, since on the record either he or peti-
tioner was the cause of the accident and it appears that
petitioner was not responsible,
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The Jones Act makes applicable to these suits the
standard of liability of the Federal Employers’ Liability
Act, 35 Stat. 65, as amended, 53 Stat. 1404, 45 U. 8. C. § 51.
Thus the shipowner becomes liable for injuries to a sea-
man resulting in whole or in part from the negligence of
another employee. See De Zon v. American President
Lines, 318 U. S. 660, 665. And there is no reason in
logic or experience why res ipsa loquitur is not applicable
to acts of a fellow servant. See Lejeune v. General Pe-
troleum Corp., 128 Cal. App. 404, 18 P. 2d 429; Johnson
v. Metropolitan Street R. Co., 104 Mo. App. 588, 592-593,
78 S. W. 275, 276. True, the doctrine finds most frequent
application in cases of injuries arising from instruments
or properties under the employer’s exclusive control.
San Juan Light & Transit Co. v. Requena, 224 U. S. 89;
Jesionowski v. Boston & Maine R. Co., supra; Lukon v.
Pennsylvania R. Co., 131 F. 2d 327; Sweeting v. Penn-
sylvania R. Co., 142 F. 2d 611. Inherent, however, in
the negligence inferred in that type of case is an act or
failure to act by an individual. While the acts of negli-
gence underlying such accidents may reach higher into
the management hierarchy than the one involved here,
the Federal Employers’ Liability Act compels us to go no
higher than a fellow servant. See Terminal R. Assn. v.
Staengel, 122 F. 2d 271.

No act need be explicable only in terms of negligence
in order for the rule of res ipsa loquitur to be invoked.
The rule deals only with permissible inferences from
unexplained events. In this case the District Court
found negligence from Dudder’s act of dropping the block
since all that petitioner was doing at the time was coiling
the rope. The Circuit Court of Appeals reversed, 160
F. 2d 789, feeling that petitioner might have pulled the
block out of Dudder’s hands. It reasoned that, although
petitioner testified he was bending over coiling the rope
when the block hit him, the concussion may have caused
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a lapse of memory which antedated the actual injury.
The inquiry, however, is not as to possible causes of the
accident but whether a showing that petitioner was with-
out fault and was injured by the dropping of the block
is the basis of a fair inference that the man who dropped
the block was negligent. We think it is, for human
experience tells us that careful men do not customarily
do such an act.

Petitioner presses here his claim for maintenance and
cure which was rejected by both courts below. He was
hospitalized by respondent for a number of weeks fol-
lowing the accident. He was then found unfit for sea
duty and doctors of the Public Health Service recom-
mended that he enter various government hospitals. He
refused and went instead to live on the ranch of his par-
ents. We need not decide whether an agreement between
petitioner and the government doctors for out-patient
treatment and rest at his home might be inferred. Cf.
Rey v. Colonial Navigation Co., 116 F. 2d 580; Moyle v.
National Petroleum Transport Corp., 150 F. 2d 840. For
there is ample evidence to support the findings of the
two lower courts that petitioner had incurred no expense
or liability for his care and support at the home of his
parents. See Field v. Waterman S. S. Corp., 104 F. 2d
849. On that issue we affirm the Circuit Court of Ap-
peals. On the issue of negligence we reverse it.

So ordered.

MRg. JusticE FRANKFURTER dissenting in part.

What is this case? It is a suit by the petitioner, a
seaman, for an injury sustained while working on a vessel
owned and operated by the United States. Under exist-
ing law the United States is liable only if it failed in its
duty of exercising reasonable care in safeguarding its
employees—the United States is liable, that is, only if
it was negligent. And it is up to the plaintiff to prove
such negligence.
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What is the plaintiff’s claim here? It is that while
the petitioner and a fellow seaman named Dudder were
working together in an operation known as “rounding in”
blocks to bring two blocks of a block and tackle together,
somehow or other a block fell and struck the petitioner,
who was operating on a deck below Dudder, on the head.
The claim is that the block which hit petitioner was neg-
ligently released by Dudder and that the United States
is responsible for Dudder’s negligence. (The “fellow
servant rule” is not a defense under the Jones Act which
authorizes this suit. 38 Stat. 1185, as amended, 41 Stat.
1007, 46 U. S. C. § 688.) There were no witnesses to this
happening besides Dudder and Johnson. The only
sources of knowledge for ascertaining what actually hap-
pened—whether fault lay with Dudder or Johnson or
with nobody, as the law determines fault—were the ac-
counts which Dudder and Johnson might furnish and such
inferences as human experience could reasonably draw
from the occurrence itself.

What evidence does the record disclose? Of the two
available witnesses only one testified. That was the pe-
titioner. It is accurate to state, therefore, that his ver-
sion of what immediately preceded the injury was uncon-
tradicted. But it is no less true that he was unable to
furnish any evidence bearing on the cause of the happen-
ing.! His testimony has not established that it was the
carelessness of Dudder that caused the block to fall out

! Petitioner testified:

“Q. Now, when you were standing there just before the accident,
in the last thing you knew before the accident happened, what were
you doing ?

“A. T was coiling the line on the well deck or the Maccano [sic]
deck.

“Q. Standing up or leaning over?

“A. 1 was bending over.

“Q. Then what happened ?

“A. That is all I remember.”
776154 O—48——9
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of Dudder’s hand rather than a careless jerk of the rope
by himself which caused such release. Dudder was avail-
able as a witness but he was not called. The United
States in fact had Dudder’s deposition taken before the
trial, and it was placed at Johnson’s disposal. Neither
party, for reasons of its own, called Dudder as a witness
or introduced his deposition.

What conclusions are to be drawn from the facts as
they were developed at the trial? It is not the business
of this Court to conduct the trial of a case or, even
where a case is technically open here on the facts, to
sit in independent judgment on the facts. If a case like
this is to be allowed to come here at all, we sit in judg-
ment on the proceedings in their entirety. This is a
proceeding in Admiralty tried by a judge and not a jury.
The trial judge, who heard the testimony and who was
in the best possible position to weigh what he heard and
saw, died before he gave his view of the testimony. By
agreement, the cause was then submitted for judgment
by another district judge on the basis of the cold record.
He decided for the petitioner. The United States then
appealed to the Circuit Court of Appeals for the Ninth
Circuit. Three other judges on the basis of the same
dead record reversed the district judge. 160 F. 2d 789.
The result is that on the issue whether the United States
is liable because one of its employees was negligent—
that is, whether Dudder in fact carelessly let the block
slip out of his hands—one judge said yes, and three judges
said no.

What is the applicable law? My brethren say the cir-
cumstances speak for themselves in establishing Dudder’s
negligence. This means that the three judges below
should have found, and this Court must now find, that the
record proves that the injury can only be explained by
Dudder’s carelessness—for the petitioner, it deserves re-
peating, must have established Dudder’s carelessness in
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order to hold the United States liable. I agree that if the
rule of res ipsa loquitur determines this case, the scope
of that rule is found in Sweeney v. Erving, 228 U. S. 233,
reaffirmed last term as a “decision which cut through the
mass of verbiage built up around the doctrine of res ipsa
loquitur.” Jesionowski v. Boston & Maine R. Co., 329
U.S. 452, 457. But these two sentences are a vital part of
the Sweeney case: “Res ipsa loquitur, where it applies,
does not convert the defendant’s general issue into an
affirmative defense. When all the evidence is in, the
question for the jury is, whether the preponderance is
with the plaintiff.” 228 U. S. at 240. Therefore, even
if the rule of res ipsa logquitur is here relevant, it should
not by itself sustain a finding for the petitioner, “for
the reason that in cases where that rule does apply, it has
not the effect of shifting the burden of proof.” 228 U. S.
at 238. Since we cannot tell from the record how the
injury to the petitioner occurred—it certainly was not
established why the block fell—I cannot escape the con-
clusion that petitioner failed to sustain his burden of
proving by a fair preponderance of the evidence that his
injuries were attributable to the respondent’s negligence.
Cf. the Jesionowski case, supra at p. 454.

But I do not believe that res ipsa loquitur is applicable
here. Tt is, after all, a “rule of necessity to be invoked
only when necessary evidence is absent and not readily
available.” See Cooley, Torts (4th ed.) § 480. Here the
evidence as to the cause of petitioner’s injuries was admit-
tedly available, and it would seem to follow that since
what actually happened could have been adjudicated, it
should have been adjudicated. Therefore, I would affirm
the judgment of the court below but modify its mandate
so that there may be a new trial on this issue and an
adjudication based upon an adequate determination.

While a court room is not a laboratory for the scientific
pursuit of truth, a trial judge is surely not confined to
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an account, obviously fragmentary, of the circumstances
of a happening, here the meagre testimony of Johnson,
when he has at his command the means of exploring them
fully, or at least more fully, before passing legal judg-
ment. A trial is not a game of blind man’s buff; and
the trial judge—particularly in a case where he himself is
the trier of the facts upon which he is to pronounce the
law—need not blindfold himself by failing to call an
available vital witness simply because the parties, for
reasons of trial tactics, choose to withhold his testimony.

Federal judges are not referees at prize-fights but
functionaries of justice. See Herron v. Southern Pacific
Co., 283 U. S. 91, 95; Quercia v. United States, 289
U. S. 466, 469. As such they have a duty of initiative to
see that the issues are determined within the scope of the
pleadings, not left to counsel’s chosen argument. See
New York Central R. Co. v. Johnson, 279 U. S. 310, 318.
Just as a Federal judge may bring to his aid an auditor,
without consent of the parties, to examine books and pa-
pers, hear testimony, clarify the issues, and submit a
report, in order to “render possible an intelligent consid-
eration of the case by court and jury,” Ex parte Peterson,
253 U. 8. 300, 306, and in so doing has the power to tax
the expense as costs “necessary to the true understanding
of the cause on both sides,” Whipple v. Cumberland Cot-
ton Co., 3 Story 84, 86, he has the power to call and
examine witnesses to elicit the truth. See Glasser v.
United States, 315 U. S. 60, 82. He surely has the duty
to do so before resorting to guesswork in establishing
liability for fault.

Dudder’s account of what happened surely could sup-
plement Johnson’s as a basis for recreating the events
which led to Johnson’s injury. Neither party saw fit to
use his available testimony. Instead of entering judg-
ment for the party who had the burden of proof and did
not meet it, the trial judge should at least have called
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Dudder as the court’s witness. As Judge Sibley ob-
served in a case where witnesses who knew what actually
happened had not been called to testify: “We think
the interests of justice would be served by a new and
more orderly trial, which can easily be managed . . . .
Williams and Batson [the witnesses] certainly know the
truth of the things in dispute. If neither party will risk
calling a witness who knows important facts, it is in the
power of the court to call and examine such a witness,
in the interest of truth and justice, allowing both parties
the right of cross-examination and impeachment.”
Chalmette Petroleum Corp. v. Chalmette Oil Distribut-
ing Co., 143 F. 2d 826, 828-9.

Three courts and thirteen judges have now passed on
this case when in good reason a situation like this ought
never to get into court at all. The crux of the difficulty
is that an industrial injury such as the petitioner suffered
Is as to interstate railroad employees and seamen still
determined by the archaic law of negligence instead of
by a just system of workmen’s compensation. Occur-
rences like the one now in controversy are inherent in
industrial employment and to make liability depend on
a finding of “negligence” is to pursue unreality. England
abolished negligence as the basis of liability fifty years
ago. The States, long laggards in making law conform
to the actualities of industry, have now, with only a single
exception, supplanted the outmoded liability for fault by
a rational system of workmen’s compensation laws, and
Congress has enacted compensation laws for the District
of Columbia, federal employees, and for longshoremen
and harbor workers. “It is reasonable that the public
should pay the whole cost of producing what it wants
and a part of that cost is the pain and mutilation incident
to production.” Holmes, J., in Arizona Employers’ Lia-
bility Cases, 250 U. S. 400, 433. But so long as Congress
sees fit to have liability for injuries by railroad employees




56 OCTOBER TERM, 1947.

Syllabus. 333 U.S.

and seamen based solely on proof of fault, it is not for this
Court to torture and twist the law of negligence so as to
make it in result a law not of liability for fault but a law
of liability for injuries.

One cannot be unmindful that “the radiating potencies
of a decision may go beyond the actual holding.” Hawks
v. Hamill, 288 U. S. 52, 58. Lower courts read the opin-
ions of this Court with a not unnatural alertness to catch
intimations beyond the precise ratio decidendi. A deci-
sion like this exerts an influence, however unwittingly,
well calculated to lead lower court judges to avoid re-
versals by deciding compassionately for the plaintiff in
these negligence cases confident that such decisions are
not likely to be reviewed here.

I would have the cause remanded to the District Court
for further proceedings in conformity with this opinion.

MRr. JusticE JacksoN and MR. JusTicE BurToN join
in this dissent.

MAGGIO v. ZEITZ, TRUSTEE IN BANKRUPTCY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SECOND CIRCUIT.

No. 38. Submitted October 13, 1947 —Decided February 9, 1948.

1. In a civil contempt proceeding against a bankrupt for failure to
comply with an order to turn over to the trustee assets of the
estate found to be in his possession or under his control at the time
such order was issued (20 months earlier in this case), the bank-
ruptey court should not adjudge the bankrupt in contempt and
commit him to jail to coerce compliance if it appears that he is
presently unable to comply—even though the previous finding that
he had possession of the property when the turnover order was
issued has become res judicata. Pp. 69-78.

2. Courts of bankruptcy have no authority to compensate for any
neglect or lack of zeal in applying the criminal sanctions prescribed
by the Bankruptey Act by perversion of civil remedies to ends
of punishment. P. 62.




MAGGIO v. ZEITZ. 57
56 Syllabus.

3. The summary turnover procedure, fashioned by bankruptcy
courts as a means of retrieving concealed assets or books of account,
is essentially a proceeding for restitution of property rather than
indemnification; and the primary condition of relief is possession
of existing chattels or their proceeds capable of being surrendered
by the person ordered to do so. Pp. 62-63.

4. Resort to a turnover proceeding is not appropriate when the
property and its proceeds have already been dissipated, no matter
when that dissipation occurred. Pp. 63-64.

5. In a turnover proceeding, the burden is upon the trustee to prove
by clear and convincing evidence that the property has been ab-
stracted from the bankrupt estate and is in the possession of the
party proceeded against. Oriel v. Russell, 278 U. S. 358. P. 64.

6. The presumption that possession of property of a bankrupt, once
proven, continues until the possessor explains when and how pos-
session ceased is not a rule of law to be applied in all cases, but
a rule of evidence to be applied only when the time element and
other factors make that a fair and reasonable inference. Pp.
64-66.

7. A turnover order should not be issued or affirmed on a presump-
tion thought to arise from some isolated circumstance, such as one-
time possession, when the reviewing court finds from the whole
record that the order is unrealistic and unjust. Pp. 66-67.

8. When a turnover proceeding is completed and terminated in a
final order, it becomes res judicata and is not subject to collateral
attack in a subsequent proceeding in civil contempt to coerce obe-
dience. Pp. 68-69.

9. Even though a turnover order has become res judicata as to the
issue of possession of the goods in question at the time of the turn-
over proceedings, a subsequent proceeding in civil contempt to
coerce compliance tenders the issue as to present wilful disobe-
dience, which must be tried like any other issue; and the Court
18 entitled to consider all evidence relevant to it. Pp. 74-75.

10. In a civil contempt proceeding to coerce compliance with a turn-
over order, the bankrupt may not challenge the previous adjudi-
cation of possession made when the turnover order was issued;
but he may be permitted to deny his present possession and to
give any evidence of present conditions or intervening events which
corroborate such denial. Pp. 75-76.

I1. In a civil contempt proceeding to enforce a turnover order, a
trial court is obliged to weigh not merely the facts that a turnover
order has issued and has not been obeyed but also all other evidence
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properly before it, in determining whether or not there is actually
a present ability to comply and whether failure to do so constitutes
deliberate defiance which a jail term will break. Pp. 76-77.

12. This Court regards turnover and contempt orders, and petitions
for certiorari to review them, as usually raising only questions of
fact to be solved by a careful analysis of evidence, which should
take place in the lower courts; and this Court is loath to review
particular cases, especially where the order carries approval of the
referee, the district court, and the circuit court of appeals. P. 70.

13. When a misapprehension of the law has led both courts below
to adjudicate rights without considering essential facts in the light
of the controlling law, this Court will vacate the judgments and
remand the case to the district court for further proceedings con-
sistent with the principles laid down in this Court’s opinion.
P.77.

157 F. 2d 951, judgments vacated and case remanded.

A referee in bankruptey found the bankrupt in con-
tempt for failure to comply with a turnover order pre-
viously affirmed by the District Court and the Circuit
Court of Appeals. The District Court affirmed and or-
dered the bankrupt committed to jail until he complied
or until further order of the court. The Circuit Court
of Appeals affirmed, although it said it knew that the
bankrupt could not comply with the turnover order. 157
F.2d 951. This Court granted certiorari. 330 U. S. 816.
Judgments vacated and case remanded to the District
Court, p. 78.

Mazx Schwartz submitted on brief for petitioner.

Joseph Glass and Sidney Freiberg submitted on brief for
respondent.

Mr. JusticE Jackson delivered the opinion of the
Court.

Joseph Maggio, the petitioner, was president and man-
ager of Luma Camera Service, Inc., which was adjudged
bankrupt on April 23, 1942, In January of 1943 the
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trustee asked the court to direct Maggio to turn over
a considerable amount of merchandise alleged to have
been taken from the bankrupt concern in 1941, and still in
Maggio’s possession or control. After hearing, the referee
found that “the Trustee established by clear and convine-
ing evidence that the merchandise hereinafter described,
belonging to the estate of the bankrupt, was knowingly
and fraudulently concealed by the respondent [Maggio]
from the Trustee herein and that said merchandise is now
in the possession or under the control of the respondent.”
A turnover order issued and was affirmed by the District
Court and then unanimously affirmed by the Circuit
Court of Appeals, Second Circuit, without opinion other
than citation of its own prior cases. Zeitz v. Maggio,
145 F. 2d 241. Petition for certiorari was denied by this
Court. 324 1U.S. 841.

As Maggio failed to turn over the property or its pro-
ceeds, the Referee found him in contempt. After hear-
ing, the District Court affirmed and ordered Maggio to
be jailed until he complied or until further order of the
court. Again the Circuit Court of Appeals affirmed.
157 F. 2d 951.

But in affirming the Court said: “Although we know
that Maggio cannot comply with the order, we must keep
a straight face and pretend that he can, and must thus
affirm orders which first direct Maggio ‘to do an impos-
sibility, and then punish him for refusal to perform it.””
Whether this is to be read literally as its deliberate judg-
ment of the law of the case or is something of a decoy in-
tended to attract our attention to the problem, the decla-
ration is one which this Court, in view of its supervisory
power over courts of bankruptey, cannot ignore. Fraud-
ulent bankruptcies probably present more difficulties to
the courts in the Second Circuit than they do elsewhere.
These conditions are reflected in conflicting views within
the Court of Appeals, which we need not detail as they are
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already set out in the books: In re Schoenberg, 70 F. 2d
321; Danash v. Sofranski, 93 F. 2d 424 ; In re Pinsky-Lapin
& Co., 98 F. 2d 776 ; Seligson v. Goldsmith, 128 F. 2d 977;
Rosenblum v. Marinello, 133 F. 2d 674; Robbins v. Gott-
better, 134 F. 2d 843; Cohen v. Jeskowitz, 144 F. 2d 39;
Zeitzv. Maggio, 145 F. 2d 241.

The problem is illustrated by this case. The court
below says that in the turnover proceedings it was suf-
ficiently established that, towards the end of 1941, a short-
age occurred in this bankrupt’s stock of merchandise. It
seems also to regard it as proved that Maggio personally
took possession of the corporation’s vanishing assets.
But this abstraction by Maggio occurred several months
before bankruptey and over a year before the turnover
order was applied for. The only evidence that the goods
then were in the possession or control of Maggio was the
proof of his onetime possession supplemented by a “pre-
sumption” that, in the absence of a credible explanation
by Maggio of his disposition of the goods, he continues in
possession of them or their proceeds. Because the Court
of Appeals felt constrained by its opinions to adhere to
this “presumption” or “fiction” it affirmed the turnover
order. Now it says it is convinced that in reality Maggio
did not retain the goods or their proceeds up to the time
of the turnover proceedings and that the turnover order
was unjust. But it considers the turnover order res
judicata and the injustice beyond reach on review of the
contempt order.

The proceeding which leads to commitment consists of
two separate stages which easily become out-of-joint be-
cause the defense to the second often in substance is an
effort to relitigate, perhaps before another judge, the issue
supposed to have been settled in the first, and because
while the burden of proof rests on the trustee, frequently
evidence of the facts is entirely in possession of his adver-
sary, the bankrupt, who is advantaged by nondisclosure.
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Because these separate but interdependent turnover and
contempt procedures are important to successful bank-
ruptcy administration, we restate some of the principles
applicable to each, conscious however of the risk that we
may do more to stir new than to settle old controversies.

I

The turnover procedure is one not expressly created
or regulated by the Bankruptey Act. It is a judicial inno-
vation by which the court seeks efficiently and expedi-
tiously to accomplish ends prescribed by the statute,
which, however, left the means largely to judicial
ingenuity.

The courts of bankruptey are invested “with such juris-
diction in law and in equity as will enable them” to
“Cause the estates of bankrupts to be collected, reduced to
money and distributed, and determine controversies in
relation thereto . . . .” 11 U, S.C. §11(a) (7). And
the function to “collect and reduce to money the property
of the estates” is also laid upon the trustee. 11 U. S. C.
§75(a) (1). A correlative duty is imposed upon the
bankrupt fully and effectually to turn over all of his
property and interests, and in case of a corporation the
duty rests upon its officers, directors or stockholders. 11
U.S.C. § 25.

To compel these persons to discharge their duty, the
statute imposes criminal sanctions. It denounces a com-
prehensive list of frauds, concealments, falsifications, mu-
tilation of records and other acts that would defeat or
obstruct collection of the assets of the estate, and pre-
scribes heavy penalties of fine or imprisonment or both.
11 U. 8. C. § 52 (b). It also confers on the courts power
to arraign, try and punish persons for violations, but “in
accordance with the laws of procedure” regulating trials
of erimes. 11 U. S. C. §11 (a) (4). And it specifically
Provides for jury trial of offenses against the Bankruptey
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Act. 11 U. S. C. §42 (a), (¢). Special provisions are
also made to induce vigilance in prosecuting such offenses.
It is the duty of the referee and trustee to report any
probable grounds for believing such an offense has been
committed to the United States Attorney, who thereupon
is required to investigate and report to the referee. In
a proper case he is directed to present the matter to the
grand jury without delay, and if he thinks it not a proper
case he must report the facts to the Attorney General and
abide his instructions. 11 U.S.C. § 52 (e).

Courts of bankruptey have no authority to compensate
for any neglect or lack of zeal in applying these preseribed
criminal sanctions by perversion of civil remedies to ends
of punishment, as some judges of the Court of Appeals
suggest is being done.

Unfortunately, eriminal prosecutions do not recover
concealed treasure. And the trustee, as well as the Court,
is commanded to collect the property. The Act vests
title to all property of the bankrupt, including any trans-
ferred in fraud of ecreditors, in the trustee, as of the date
of filing the petition in bankruptey, 11 U. S. C. § 110,
which puts him in position to pursue all plenary or sum-
mary remedies to obtain possession.

To entertain the petitions of the trustee the bankruptey
court not only is vested with “jurisdiction of all contro-
versies at law and in equity” between trustees and adverse
claimants concerning property acquired or claimed by the
trustee, 11 U. S. C. § 46, but it also is given a wide discre-
tionary jurisdiction to accomplish the ends of the Act,
or in the words of the statute to “make such orders, issue
such process, and enter such judgments, in addition to
those specifically provided for, as may be necessary for
the enforcement of the provisions of this title.” 11
U.S.C. §11 (a) (15).

In applying these grants of power, courts of bankruptcy
have fashioned the summary turnover procedure as one
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necessary to accomplish their function of administration.
It enables the court summarily to retrieve concealed and
diverted assets or secreted books of account the withhold-
ing of which, pending the outcome of plenary suits, would
intolerably obstruct and delay administration. When
supported by “clear and convincing evidence,” the turn-
over order has been sustained as an appropriate and neces-
sary step in enforcing the Bankruptey Act. Oriel v. Rus-
sell, 278 U. 8. 358; Cooper v. Dasher, 290 U. S. 106. See
also Farmers & Mechanics National Bank v. Wilkinson,
266 U. S. 503.

But this procedure is one primarily to get at property
rather than to get at a debtor. Without pushing the
analogy too far, it may be said that the theoretical basis
for this remedy is found in the common law actions to
recover possession—detinue for unlawful detention of
chattels and replevin for their unlawful taking—as dis-
tinguished from actions in trespass or trover to recover
damages for the withholding or for the value of the prop-
erty. Of course the modern remedy does not exactly
follow any of these ancient and often overlapping proce-
dures, but the object—possession of specific property—is
the same. The order for possession may extend to pro-
ceeds of property that has been disposed of, if they are
sufficiently identified as such. But it is essentially a
proceeding for restitution rather than indemnification,
with some characteristics of a proceeding in rem; the
primary condition of relief is possession of existing chat-
tels or their proceeds capable of being surrendered by the
person ordered to do so. It is in no sense based on a cause
of action for damages for tortious conduect such as embez-
zlement, misappropriation or improvident dissipation of
assets.

The nature and derivation of the remedy make clear
that it is appropriate only when the evidence satisfactorily
establishes the existence of the property or its proceeds,
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and possession thereof by the defendant at the time of the
proceeding. While some courts have taken the date of
bankruptey as the time to which the inquiry is directed,
we do not consider resort to this particular proceeding
appropriate if, at the time it is instituted, the property and
its proceeds have already been dissipated, no matter when
that dissipation occurred. Conduet which has put prop-
erty beyond the limited reach of the turnover proceeding
may be a crime, or, if it violates an order of the referee, a
criminal contempt, but no such acts, however reprehen-
sible, warrant issuance of an order which creates a duty
impossible of performance, so that punishment can follow.
It should not be necessary to say that it would be a fla-
grant abuse of process to issue such an order to exert
pressure on friends and relatives to ransom the accused
party from being jailed.

I

It is evident that the real issue as to turnover orders
concerns the burden of proof that will be put on the
trustee and how he can meet it. This Court has said
that the turnover order must be supported by “clear and
convineing evidence,” Oriel v. Russell, 278 U. S. 358, and
that includes proof that the property has been abstracted
from the bankrupt estate and is in the possession of the
party proceeded against. It is the burden of the trustee
to produce this evidence, however difficult his task
may be.

The trustee usually can show that the missing assets
were in the possession or under the control of the bank-
rupt at the time of bankruptey. To bring this past
possession down to the date involved in the turnover
proceedings, the trustee has been allowed the benefit of
what is called a presumption that the possession continues
until the possessor explains when and how it ceased.
This inference, which might be entirely permissible in
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some cases, seems to have settled into a rigid presumption
which it is said the lower courts apply without regard to
its reasonableness in the particular case.

However, no such presumption, and no such fiction,
is created by the bankruptey statute. None can be found
in any decision of this Court dealing with this procedure.*
Language can, of course, be gleaned from judicial pro-
nouncements and texts that conditions once existing may
be presumed to continue until they are shown to have
changed. But such generalizations, useful enough, per-
haps, in solving some problem of a particular case, are
not rules of law to be applied to all cases, with or without
reason.

Since no authority imposes upon either the Court of Ap-
peals or the Bankruptey Court any presumption of law,
either conclusive or disputable, which would forbid or dis-
pense with further inquiry or consideration of other evi-
dence and testimony, turnover orders should not be is-
sued, or approved on appeal, merely on proof that at some
past time property was in possession or control of the
accused party, unless the time element and other factors
make that a fair and reasonable inference.* Under some
circumstances it may be permissible, in resolving the un-
known from the known, to reach the conclusion of present
control from proof of previous possession. Such a process,

! The Court of Appeals itself said: “. . . the Supreme Court has
never decided in favor of the fictitious ‘presumption’ here in-
voked. . . .’ 157 F.2d 951, 954.

2 Other circuits have treated the presumption of continued posses-
sion as one which “grows weaker as time passes, until it finally ceases
to exist” (C. C. A. 8th in Marin v. Ellis, 15 F. 2d 321) and as one
“only as strong as the nature of the circumstances permits” and which
“loses its force and effect as time intervenes and as circumstances
indicate that the bankrupt is no longer in possession of the missing
goods or their proceeds” (C. C. A. 4th in Brune v. Fraidin, 149 F.
2d 325). See also Comments in 95 U. of Pa. L. Rev. 789 (1947) and
42 TIL. L. Rev. 396 (1947).
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sometimes characterized as a ‘“presumption of fact,” is,
however, nothing more than a process of reasoning from
one fact to another, an argument which infers a fact
otherwise doubtful from a fact which is proved.

Of course, the fact that a man at one time had a given
item of property is a circumstance to be weighed in
determining whether he may properly be found to have
it at a later date. But the inference from yesterday’s
possession is one thing, that permissible from posses-
sion twenty months ago quite another. With what kind
of property do we deal? Was it salable or consumable?
The inference of continued possession might be warranted
when applied to books of account which are not con-
sumable or marketable, but quite inappropriate under the
same circumstances if applied to perishable merchan-
dise or salable goods in considerable demand. Such an
inference is one thing when applied to a thrifty person
who withdraws his savings account after being involved
in an accident, for no apparent purpose except to get
it beyond the reach of a tort creditor, see Rosenblum
v. Marinello, 133 F. 2d 674; it is very different when
applied to a stock of wares being sold by a fast-living
adventurer using the proceeds to make up the difference
between income and outgo.

Turnover orders should not be issued or affirmed on a
presumption thought to arise from some isolated circum-
stance, such as onetime possession, when the review-
ing court finds from the whole record that the order is
unrealistic and unjust. No rule of law requires that
judgment be thus fettered; nor has this Court ever so
prescribed. Of course, deference is due to the trial court’s
findings of fact, as prescribed by our rules, but even this
presupposes that the trier of fact be actually exercising
his judgment, not merely applying some supposed rule
of law. In any event, rules of evidence as to inferences
from facts are to aid reason, not to override it. And
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there does not appear to be any reason for allowing any
such presumption to override reason when reviewing a
turnover order.

We are well aware that these generalities do little to
solve concrete issues. The latter can be resolved only by
the sound sense and good judgment of trial courts, mind-
ful that the order should issue only as a responsible and
final adjudication of possession and ability to deliver, not
as a questionable experiment in coercion which will recoil
to the discredit of the judicial process if time proves the
adjudication to have been improvident and requires the
courts to abandon its enforcement.

I1I.

Unlike the judicially developed turnover proceedings,
contempt proceedings for disobedience of a lawful order
are specifically authorized by two separate provisions
of the Act and are of two distinct kinds. The court is
authorized to “enforce obedience by persons to all lawful
orders, by fine or imprisonment or fine and imprison-
ment.” 11 U.S.C.§11 (a) (13). This creates the civil
contempt proceeding to coerce obedience, now before us.
There is also provision for a eriminal contempt proceeding
whose end is to penalize contumacy, the court also being
authorized to “punish persons for contempts committed
before referees.” 11 U.S. C. § 11 (a) (16). These con-
tempts before referees are defined to include disobedience
or resistance to a lawful order, and the statute provides
for a summary proceeding before the District Judge who,
if the evidence “is such as to warrant him in so doing,”
may punish the accused or commit him upon conditions.
11U.S.C. §69.

The proceeding before us sought only a coercive or
enforcement sanction. The petition asked commitment
“until he shall have complied with the aforesaid turnover

order.” The commitment was only until he “shall have
776154 O—48——10
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purged himself of such contempt by complying with said
turnover order, or until the further order of this Court.”
Thus no punishment whatever was imposed for past dis-
obedience, and every penalty was contingent upon failure
to obey. This is a decisive characteristic of civil con-
tempt and of the truly coercive commitment for enforce-
ment purposes, which, as often is said, leaves the con-
temnor to “carry the key of his prison in his own pocket.”
Penfield Co. v. Securities & Exchange Commission, 330
U.8.585. We thus have before us now a civil contempt of
the same kind that was before the Court in Oriel v. Russell,
278 U. S. 358, 363. What we say, therefore, is not
applicable to criminal contempt proceedings designed
solely for punishment and vindication of the court’s
flouted authority, such, for example, as a proceeding to
sentence one for destroying or mutilating books of account
or property in his possession which the court had ordered
him to turn over.

The question now arises as to whether, in this con-
tempt proceeding, the Court may inquire into the justi-
fication for the turnover order itself. It is clear however
that the turnover proceeding is a separate one and, when
completed and terminated in a final order, it becomes
res judicata and not subject to collateral attack in the
contempt proceedings. This we long ago settled in Oriel
v. Russell, 278 U. S. 358, and, we think, settled rightly.

The court order is increasingly resorted to, especially
by statute,® to coerce performance of duties under sanction

3For examples of statutory provisions, see Interstate Commerce
Act, 49 U. S. C. § 12 (3) ; Securities Exchange Act of 1934, 15 U. S. C.
§ 78 (u) (c); Public Utility Holding Company Act of 1935, 15
U.S. C. §79 (r) (d); Communications Act of 1934, 47 U. S. C.
§ 409 (d) ; National Labor Relations Act, 20 U. 8. C. § 161 (2) ; Fed-
eral Trade Commission Act, 15 U. S. C. § 49; Administrative Pro-
cedure Act of 1946, 5 U. S. C. 1946 ed. § 1005 (¢); and Atomic
Energy Act of 1946, 42 U. S. C. A. (1947 Supp.) § 1816 (d).
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of contempt. It would be a disservice to the law if we
were to depart from the long-standing rule that a con-
tempt proceeding does not open to reconsideration the
legal or factual basis of the order alleged to have been
disobeyed and thus become a retrial of the original con-
troversy. The procedure to enforce a court’s order com-
manding or forbidding an act should not be so incon-
clusive as to foster experimentation with disobedience.
Every precaution should be taken that orders issue,
in turnover as in other proceedings, only after legal
grounds are shown and only when it appears that obedi-
ence is within the power of the party being coerced by
the order. But when it has become final, disobedience
cannot be justified by re-trying the issues as to whether
the order should have issued in the first place. United
States v. United Mine Workers, 330 U. S. 258; Oriel v.
Russell, 278 U. S. 358. Counsel appears to recognize this
rule, for the record in the case now before us does not
include the evidence on which the turnover order was
based. We could learn of it only by going outside of the
present record to that in the former case, which would be
available only because an application was made to this
Court to review that earlier proceeding.

We therefore think the Court of Appeals was right inso-
far as it concluded that the turnover order is subject only
to direct attack, and that its alleged infirmities cannot be
relitigated or corrected in a subsequent contempt
proceeding.

IV.

But does this mean that the lower courts “must thus
affirm orders which first direct a bankrupt ‘to do an im-
possibility, and then punish him for refusal to perform
it) ))?

. Whether the statement by the Court of Appeals that
1t knows Maggio cannot comply with the turnover order
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is justified by the evidence in this record, we do not stop
to inquire. We have regarded turnover and contempt
orders, and petitions for certiorari to review them, as
usually raising only questions of fact to be solved by
the careful analysis of evidence which we expect to
take place in the two lower courts. The advantage of
the referee and the District Court in having the parties
and witnesses before them, instead of judging on a cold
record, is considerable. The Court of Appeals for each
circuit also has the advantage of closer familiarity with
the capabilities, tendencies, and practices of the referee
and District Judge. Both lower courts better know the
fruits of their course of decision in actual practice than
can we. Consequently, we have been loath to venture a
review of particular cases, especially where the turnover
order carries approval of the referee, the District Court
and the Court of Appeals.

However, the court below appears to have affirmed the
order for commitment in this case by relying on the earlier
finding of previous possession to raise a presumption of
wilful disobedience continuing to the time of commit-
ment, even though that conclusion is rejected by the
court’s good judgment. While the court protests that
such a presumed continuance of possession from the time
of bankruptey to the time of the turnover order is unre-
alistic, it seems to have affirmed the contempt order by
extending the presumption from the time of the turnover
order to the time of the contempt proceedings, although
persuaded that Maggio had overcome the presumption
if it were rebuttable.

The fact that the contempt proceeding must begin
with acceptance of the turnover order does not mean that
it must end with it. Maggio makes no explanation as to
the whereabouts or disposition of the property which the
order, earlier affirmed, declared him to possess. But time
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has elapsed between issuance of that order and initiation
of the contempt proceedings in this case. He does tender
evidence of his earnings after the turnover proceedings
and up until November 1944; his unemployment after
that time allegedly due to his failing health; and of his
family obligations and manner of living during the inter-
vening period. He has also sworn that neither he nor his
family has at any time since the turnover proceedings
possessed any real or personal property which could be
used to satisfy the trustee’s demands. And he repeats
his denial that he possesses the property in question.

It is clear that the District Court in the contempt pro-
ceeding attached little or no significance to Maggio’s
evidence or testimony, although the Court gave no indi-
cation that the evidence was incredible. The District
Court in its opinion cites only I'n re Siegler, 31 F. 2d 972,
in which the Court of Appeals reversed a District Judge
who, because he believed the bankrupt’s testimony, had
refused to commit him for contempt. The Siegler case
and other cases decided by the Court of Appeals appar-
ently led the District Judge to conclude that no decision
other than commitment of Maggio would be approved
by that court.

Nor did the Court of Appeals reject this view. Indeed
it affirmed the commitment for contempt because it con-
sidered either that present inability to comply is of no rel-
evance or that there is an irrebuttable presumption of con-
tinuing ability to comply even if the record establishes
present inability in fact. It seems to be of the view that
this presumption stands indefinitely, if not permanently,
and can be overcome by the accused only when he affirma-
tively shows some disposition of the property by him
subsequent to the turnover proceedings. We do not be-
lieve these views are required by Oriel v. Russell, 278 U. S.
358, despite some conflicting statements in the opinion,
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which the Court of Appeals construed as compelling af-
firmance of the contempt decree.

This Court said in the Oriel case that “a motion to com-
mit the bankrupt for failure to obey an order of the Court
to turn over to the receiver in bankruptey the property of
the bankrupt is a civil contempt and is to be treated as a
mere step in the proceedings to administer the assets of
the bankrupt as provided by law, and in aid of the seizure
of those assets and their proper distribution. While in
a sense they are punitive, they are not mere punishment—
they are administrative but coercive, and intended to
compel, against the reluctance of the bankrupt, perform-
ance by him of his lawful duty.” 278 U. S. 358 at 363.

Of course, to jail one for a contempt for omitting an act
he is powerless to perform would reverse this principle
and make the proceeding purely punitive, to deseribe it
charitably. At the same time, it would add nothing to
the bankrupt estate. That this Court in the Oriel case
contemplated no such result appears from language which
it borrowed from a Circuit Court of Appeals opinion
which, after pointing out that confinement often failed to
produce the money or goods, said, “ ‘Where it has failed,
and where a reasonable interval of time has supplied the
previous defect in the evidence, and has made sufficiently
certain what was doubtful before, namely, the bankrupt’s
inability to obey the order, he has always been released,
and I need hardly say that he would always have the right
to be released, as soon as the fact becomes clear that he
can not obey.””* Moreover, the authorities relied upon
in Chief Justice Taft’s opinion ® make it clear that his
decision did not contemplate that a coercive contempt
order should issue when it appears that there is at that

4278 U. S. 358, 366, quoting from In re Epstein (cited as Epstein
v. Steinfeld), 206 F. 568, 570.
5278 U. S. 358, 364.
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time no wilful disobedience but only an incapacity to
comply.® Indeed, the quotation from I'n re Epstein, cited
supra (note 4), also stated at p. 569: “In the pending case,

8 The late Chief Justice said . . . the following seem to us to lay
down more nearly the correct view,” and cited Toplitz v. Walser, 27 F.
2d 196, a contempt case in which it is said (at p. 197) “The sole ques-
tion is whether the bankrupt is presently able to comply with the
turnover order previously made and, accordingly, whether he is
disobeying that order . ...”; Epstein v. Steinfeld, 210 F. 236,
a turnover proceeding, in which the Court delineates both turnover
and contempt procedures and states that a contempt order should not
be issued unless there is present ability to comply; Schmid v. Rosen-
thal, 230 F. 818, a turnover case, citing Epstein v. Steinfeld, supra;
Frederick v. Silverman, 250 F. 75, a contempt case, reciting the
necessity for present ability to comply; Reardon v. Pensoneau, 18
F. 2d 244, a contempt case, holding the evidence there insufficient to
establish present inability to comply; United States ex rel. Paleais v.
Moore, 294 F. 852, involving a commitment for contempt, stat-
ing “. . . the court should be satisfied of the present ability of the
bankrupt to comply . . . .”; In re Frankel, 184 F. 539, a contempt
case in which the evidence was held insufficient to show present
inability to comply; Drakeford v. Adams, 98 Ga. 722, 25 S. E. 833, a
State contempt case requiring present ability to comply to be “clearly
and satisfactorily established”; and Collier, Bankruptey (Gilbert’s ed.,
1927) 652. The cumulative effect of these authorities seems clearly
to be that, while a bankrupt’s denial of present possession, standing
alone, may not be sufficient to establish his inability to produce the
property or its proceeds, if the Court is satisfied, from all the evidence
properly before it, that the bankrupt has not the present ability to
comply, the commitment order should not issue.

Other decisions are to the same effect. See, for example, American
Trust Co. v. Wallis, 126 F. 464; Samel v. Dodd, 142 F. 68, cert.
den. 201 U. S. 646; In re Nisenson, 182 F. 912; In re Holden, 203
F. 229, cert. den. 229 U. S. 621; In re McNaught, 225 F. 511;
Dittmar v. Michelson, 281 F. 116; In re Davison, 143 F. 673;
In re Marks, 176 F. 1018; In re Elias, 240 F. 448; Freed v. Cen-
tral Trust Co. of Illinois, 215 F. 873; In re Nevin, 278 F. 601;
Johnson v. Goldstein, 11 F. 2d 702; In re Magen, 14 F. 2d 469;
id., 18 F. 2d 288; In re Walt, 17 F. 2d 588; Clark v. Milens, 28 F.
2d 457; Berkower v. Mielziner, 29 F. 2d 65, cert. den. 279 U. S. 848;
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or in any other, the court may believe the bankrupt’s
assertion that he is not now in possession or control of
the money or the goods, and in that event the civil inquiry
isatanend . .. .””

The source of difficulties in these cases has been that
in the two successive proceedings the same question of
possession and ability to produce the goods or their pro-
ceeds is at issue, but as of different points of time. The
earlier order may not be impeached, avoided or attacked
in the later proceedings and no relief can be sought
against its command. But when the trustee institutes
the later proceeding to commit, he tenders the issue as to
present wilful disobedience, against which the court is
asked to direct its sanctions. The latter issue must be
tried just as any other issue, and the court is entitled to
consider all evidence relevant to it. The turnover order

In re Tabak, 34 F. 2d 209; In re Weisberger, 43 F. 2d 258. See
also Collier, Bankruptey (14th ed.) pp. 244-249; 2 id. pp. 535-542;
5 Remington, Bankruptcy (4th ed.) pp. 624-681; 8 C. J. S. pp. 681-
686; 6 Am. Jur. § 369, pp. 752-753.

7 Similarly, the following cases involving contempt orders for failure
to pay alimony were cited (278 U. S. at 365) as illustrating rules of evi-
dence concerning ability to comply, “much the same as are here laid
down for bankruptey”: Smiley v. Smiley, 99 Wash. 577, 169 P. 962,
affidavit as to lack of ability to comply being undenied, commitment
for contempt by failure to pay held erroneous; Barton v. Barton,
99 Kan. 727, 163 P. 179, evidence held sufficient to justify commit-
ment although it is said “. . . The defendant can not, of course,
be committed for the failure to do something which is beyond his
power. . . ."; In re Von Gerzabek, 58 Cal. App. 230, 208 P. 318,
a showing of inability to comply said to be “the most effectual
answer” to a contempt order; Hurd v. Hurd, 63 Minn. 443, 65 N. W.
728, Heflebower v. Heflebower, 102 Ohio St. 674, 133 N. E. 455, and
Fowler v. Fowler, 61 Okla. 280, 161 P. 227, defendant’s evidence
insufficient to establish inability to comply which would have pre-
vented commitment.
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adjudges the defendant to be in possession at the date of
its inquiry, but does it also cut off evidence as to non-
possession at the later time? Thus, the real problem
concerns the evidence admissible in the contempt pro-
ceeding. Of course we do not attempt to lay down a
comprehensive or detailed set of rules on this subject.
They will have to be formulated as specific and concrete
cases present different aspects of the problem.

In Oriel’s case, this Court said: “. . . on the motion for
commitment the only evidence that can be considered is
the evidence of something that has happened since the
turnover order was made showing that since that time
there has newly arisen an inability on the part of the
bankrupt to comply with the turnover order.” This
language the Court of Appeals has construed to mean
that the accused can offer no evidence to show that he
does not now have the goods if that evidence, in the ab-
sence of an affirmative showing of when and how he dis-
posed of the goods, might tend to indicate that he never
had them and hence to contradict findings of the turnover
order itself. We agree with the Court of Appeals that the
turnover order may not be attacked in the contempt pro-
ceedings because it is res judicata on this issue of posses-
sion at the time as of which it speaks. But application of
that rule in these civil contempt cases means only that
the bankrupt, confronted by the order establishing prior
possession, at a time when continuance thereof is the
reasonable inference, is thereby confronted by a prima
facie case which he can successfully meet only with a
showing of present inability to comply. He cannot chal-
lenge the previous adjudication of possession, but that
does not prevent him from establishing lack of present
possession. Of course, if he offers no evidence as to his
Inability to comply with the turnover order, or stands
mute, he does not meet the issue. Nor does he do so by
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evidence or by his own denials which the court finds
incredible in context.®

But the bankrupt may be permitted to deny his present
possession and to give any evidence of present conditions
or intervening events which corroborate him. The cred-
ibility of his denial is to be weighed in the light of his
present circumstances. It is everywhere admitted that
even if he is committed, he will not be held in jail forever
if he does not comply. His denial of possession is given
credit after demonstration that a period in prison does not
produce the goods. The fact that he has been under the
shadow of prison gates may be enough, coupled with his
denial and the type of evidence mentioned above, to con-
vinee the court that his is not a wilful disobedience which
will yield to coercion.

The trial court is obliged to weigh not merely the two
facts, that a turnover order has issued and that it has not
been obeyed, but all the evidence properly before it in the
contempt proceeding in determining whether or not there
is actually a present ability to comply and whether failure
so to do constitutes deliberate defiance which a jail term
will break.

This duty has nowhere been more clearly expressed
than in the Oriel case:® “. . . There is a possibility, of
course, of error and hardship, but the conscience of judges
in weighing the evidence under a clear perception of the
consequences, together with the opportunity of appeal and
review, if properly taken, will restrain the courts from

8 These conclusions are supported by the cases cited in the Oriel
case as laying down “more nearly the correct view.” See note 6,
supra. Of course cases such as Gompers v. United States (233 U. S.
604), Michaelson v. United States (266 U. S. 42), Pendergast V.
United States (317 U. 8. 412) and Cooke v. United States (267 U. S.
517), all involving criminal contempt charges, are of no relevance
here, as we deal only with civil contempts. See text, p. 10.

2278 U.S. at 364.
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recklessness of bankrupt’s rights on the one hand and
prevent the bankrupt from flouting the law on the
other. . . .”

Such a careful balancing was said to be required in
turnover proceedings because “coercive methods by im-
prisonment are probable and are foreshadowed.” ** Cer-
tainly the same considerations require as careful and
conscientious weighing of the evidence relevant in the
contempt proceeding. At that stage, imprisonment is
not only probable and foreshadowed—it is imminent.
And, without such a weighing, it becomes inevitable.

V.

We deal here with a case in which the Court of Appeals
was persuaded that the bankrupt’s disobedience was not
wilful. It appears, however, that the District Court did
not, in the contempt proceedings, weigh and evaluate the

evidence before it but felt bound almost automatically to
order Maggio’s commitment in deference to clear prece-
dents established by the Court of Appeals. Moreover,
the Court of Appeals affirmed the commitment order al-
though it was convinced that Maggio was not deliberately
disobeying but had established his contention that he was
unable to comply. On such findings the Oriel case would
require Maggio’s discharge even if he were already in jail.
It is hardly consistent with that case, or with good judicial
administration, to order his commitment on findings that
require his immediate release.

When such a misapprehension of the law has led both
courts below to adjudicate rights without considering
essential facts in the light of the controlling law, this
Court will vacate the judgments and remand the case to
the District Court for further proceedings consistent with
the principles laid down in this Court’s opinion. Manu-

10278 U. S. at 363.
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facturers’ Finance Co. v. McKey, 294 U. S. 442, 453,
Gerdes v. Lustgarten, 266 U. S. 321, 327, and cases cited.”
That practice is appropriate in this case in view of what
has been said herein concerning the judgments below.

Vacated and remanded.

Separate opinion of Mg. Justice BrAack, in which Mg.
JusTticE RUTLEDGE concurs.

August 9, 1943, the referee in bankruptey found that
petitioner had possession of certain merchandise belong-
ing to a bankrupt corporation and ordered him to turn it
or the proceeds over to the bankruptey trustee. In these
contempt proceedings (April 18, 1945) the District Court
found that petitioner had failed to prove he no longer
had possession of the property, and ordered him to be
held in jail until he delivered the property or its proceeds
to the trustee.

Had the petitioner been charged with embezzling this
same property after the 1943 turnover order, doubtless
no one would even argue that a doctrine of res judicata
barred him from introducing evidence to show that the
turnover findings of possession were wrong, and that in
truth he did not have possession of the property or its
proceeds either on, before, or after August 9, 1943, or
April 18, 1945. One basic reason why the findings of fact
in a turnover proceeding would not be res judicata in
an embezzlement proceeding is that the burden of proof
is different in the two types of proceedings. In the first,
a turnover proceeding, “clear and convincing proof” is
enough; in the second, embezzlement, “proof beyond a
reasonable doubt” is required. The burden of proof is

1 Cf. Kay v. United States, 303 U. 8. 1, 10; Prairie Farmer Pub-
lishing Co. v. Indiana Farmer's Pub. Co., 299 U. S. 156, 159;
Buzynski v. Luckenbach 8. 8. Co., 277 U. S. 226, 228.
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heavier in the embezzlement case because a judgment of
conviction may embody a criminal punishment, while a
turnover judgment does not—it is merely an order for
the surrender of property, similar to an order of delivery
in areplevin suit.

There is no such reason for different measurements of
proof in contempt and embezzlement cases; consequen-
tially, the two are almost identical. Fine, imprison-
ment, or both can result from a conviction of either.
Here if this contempt judgment is carried out against
the petitioner, he might be compelled to remain in prison
longer than he would had he been convicted and sentenced
on a charge of embezzlement. It is true that, if the court
was correct in finding that petitioner had possession of
the property or its proceeds (and if he still has it), he
carries the keys of the jail in his pocket, because he can
turn the property or proceeds over to the trustee at any
time and thus get his freedom. The crucial question
to petitioner in this contempt proceeding was whether
he had possession of the property or its proceeds June 5,
1945. And that crucial question was decided against
petitioner by the trial court without holding that the
evidence was sufficient to prove beyond a reasonable doubt
that petitioner still had possession of the property.

I am unwilling to agree to application of a doctrine
of res judicata that results in sending people to jail for
contempt of court upon a measure of proof substantially
the same as that which would support the rendition of a
civil judgment for the plaintiff on a promissory note, an
open account, or some other debt. All court proceedings,
whether designated as civil or criminal contempt of court
or given some other name, which may result in fine, prison
sentences, or both, should in my judgment require the
same measure of proof, and that measure should be proof
beyond a reasonable doubt. See Gompers v. United
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States, 233 U. S. 604, 610-611; Michaelson v. United
States, 266 U. S. 42, 66-67; Pendergast v. United States,
317 U.S. 412,417-418.

The foregoing is written on the assumption that the
turnover-contempt procedure is legal, an assumption
which I do not accept. I share the opinion of the Cir-
cuit Court of Appeals that this procedure is unauthorized
by statute and that it should not be permitted to take
the place of criminal prosecutions for fraud as apparently
was done here.! This whole procedure savors too much
of the old discredited practice of imprisonment for debts—
debts which people are unable to pay. For here, if peti-
tioner did wrongfully dispose of the property, whether
or not he was guilty of a crime, he was probably liable
in some sort of civil action, basically similar to, if not
actually, one for debt. Had a judgment been obtained
against him in such a civil case, I doubt if it would be
thought at this period that the bankruptey court could
have thrown petitioner in jail for his failure to obey what
would have been in effect a court order to pay the debt
embodied in the judgment.

Furthermore, the finding of possession of the merchan-
dise as of 1943 may rest on an evidential foundation
firm enough to support a civil turnover order but it is too
shaky to support a sentence to prison. Accepting that

1 “We would hold that a turnover proceeding may not, via a fiction,
be substituted for a criminal prosecution so as to deprive a man of
a basic constitutional right, the right of trial by jury. We would
note, too, that one consequence of the fiction is that the respondent
may be twice punished for the same offense, since, if he is later in-
dicted for violation of 11 U. 8. C. A. § 52 (b), his imprisonment for
contempt will not serve as a defense. We would add that nowhere
in the Bankruptey Act has Congress even intimated an intention to
authorize such results, and that they stem solely from a judge-made
gloss on the statute.” In re Luma Camera Service, 157 F. 2d 951,
953-954.
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finding, however, the presumption of present or 1945
possession from the possible 1941 or 1943 possession
achieves a procedural result which runs counter to basic
practices in our system of laws. For as the District
Court said, it gave the prosecution the advantage of a
“presumption” which, of itself, was held to relieve it
from offering further proof of petitioner’s guilt in a case
where forfeiture of his personal liberty and property was
sought; it threw upon the petitioner the burden of prov-
ing his innocence.?

For the foregoing reasons, among others, I would re-
verse the judgment of the Circuit Court of Appeals, with
directions that the petitioner be released and that no
further contempt proceedings be instituted against him
based on his refusal to obey the turnover order.

Mgr. JusticeE FRANKFURTER, dissenting.

This is one of those rare cases where I find myself in
substantial agreement with the direction and main views
of an opinion, but am thereby led to a different conclusion.
Too often we are called upon to disentangle a snarled
skein of facts into a thread of legal principles. In this
case, the Court’s opinion seems to me to snarl a straight
thread of facts into a confusing skein of legal principles.
It was the record in a prior case involving the same liti-
gants that invited correction of a rule of bankruptcy
administration in the Second Circuit. We denied review.!

—_———

2In holding petitioner in contempt, the District Court said: “Re-
spondent has not sustained his burden of satisfactorily accounting
for the disposition of the assets by his mere denial of possession
under oath.” It then made the following finding of fact: “4. The
respondent, Joseph F. Maggio, has wholly failed to comply with said
turnover order, and he has failed to explain to the satisfaction of
this court his failure to comply.”

1324 U.S. 841.
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The record in this case precludes such correction, but the
Court’s opinion is an effort to whip the devil round the
stump.

The precise question before us may be simply stated.
The District Court ordered the bankrupt to turn over
goods withheld by him from the trustee. On the basis
of two prior cases,” the Circuit Court of Appeals affirmed
this order, per curiam. 145 F. 2d 241. These earlier
cases in turn relied on a previous case.® All three enforced
a rule of the Second Circuit that goods in the possession of
a bankrupt on the day of bankruptey are presumed to con-
tinue in his possession regardless of the time that may
have elapsed. In all three cases, the Circuit Court of
Appeals had affirmed the turnover orders although it was
maintained that the bankrupts could not obey them.*
Likewise, in all three cases, that court had declared its
impotence to change what it regarded as an untenable rule
of bankruptey administration, although fashioned by it
and not by this Court.> In almost imprecating language
review and reversal by this Court in these cases were in-
vited.® In one of these cases, the bankrupt filed a petition

2 Robbins v. Gottbetter, 134 F. 2d 843, and Cohen v. Jeskowitz,
144 F. 2d 39.

3 Seligson v. Goldsmith, 128 F. 2d 977.

* Seligson v. Goldsmith, 128 F. 2d 977, 978-79; Robbins v. Gott-
better, 134 F. 2d 843, 844; Cohen v. Jeskowitz, 144 F. 2d 39, 41
(concurring opinion of Frank, J.).

5 Presumably, this avowed inability of the Circuit Court of Ap-
peals for the Second Circuit to free itself from its own prior decision
in this situation is not the reflection of a principle similar to that
which binds the House of Lords to its past precedents. It must be
attributable to the fact that the Second Circuit has six cireuit judges
who never sit en banc and that presumably they deem it undesirable
for the majority of one panel to have a different view from that of
a majority of another panel.

6128 F. 2d at 979; 134 F. 2d at 844; 144 F. 2d at 40-41.
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for certiorari, which this Court denied.” Then came the
prior case involving the litigants now before us, with this
Court’s refusal to review the turnover order. To be sure,
the denial of a petition for certiorari carries no substantive
implications. Reference to it here is relevant as proof of
the finality with which the turnover order, as affirmed by
the Circuit Court of Appeals, was invested.

In Oriel v. Russell, 278 U. S. 358, a unanimous bench,
including in its membership judges of wide experience
with bankruptey law,® held that upon a citation for con-
tempt to compel obedience of a turnover order the issues
adjudicated by that order could not be relitigated. That
case decided nothing if it did not decide that what the
turnover order adjudicated—that the bankrupt withheld
certain property from the bankrupt estate and was still
in control of this property on the day he was ordered
to turn it over—is the definitive starting point for con-
tempt proceedings to exact obedience to the turnover
order. In short, the contempt proceedings must proceed
from the turnover order and cannot go behind it. We
should not ignore this relevant sentence in Oriel v. Russell:
“Thereafter on the motion for commitment the only
evidence that can be considered is the evidence of
something that has happened since the turnover order
was made showing that since that time there has newly
arisen an inability on the part of the bankrupt to comply
with the turnover order.” °

"In the first two of these cases, the bankrupt did not seek review
in this Court; in the Jeskowitz case, the bankrupt took the hint, but
this Court denied certiorari. 323 U. 8. 787.

8Judge A. N. Hand’s observation concurring, in the Robbins case,
134 F. 2d at 845, is also pertinent: ““. . . all the justices of a court of
which those exceptionally alert guardians of civil rights, Justices
_Holmes, Brandeis and Stone, were members, unanimously concurred
In the opinion of Chief Justice Taft . . . .”

°278 U. S. at 363.

776154 O—48——11
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The Court today reaffirms Oriel v. Russell. At the
same time it makes inroad on the practical application of
Oriel v. Russell. On virtually an identical record ™ it
reverses where Oriel v. Russell affirmed. The nature and
scope of the inroad are uncertain because the Court’s
opinion, to the best of my understanding, leaves undefined
how the District Court is to respect both Oriel v. Russell
and today’s decision.

About some aspects of our problem there ought to
be no dispute. We are all agreed that while the bank-
rupt cannot relitigate the determination of a turnover
order that he had such and such goods on the day of
the order, he can avoid the duty of obedience to that
order if he “can show a change of situation after the
turnover order relieving him from compliance.”* The
right to be relieved from obeying the turnover order by
sustaining the burden of inability to perform, on proof of
circumstances not questioning the turnover order, has
never been disputed. Again, if a judgment of civil con-
tempt is rendered and the bankrupt is sent to jail until
he chooses to obey the court’s command, he will not be
kept there when keeping him no longer gives promise
of performance. Oriel v. Russell so pronounced.”

And so, since the fact that the bankrupt had possession
of the goods on the day of the turnover order is a fact

10 See Appendix.

1278 U. 8. at 364.

124 have known a brief confinement to produce the money
promptly, thus justifying the court’s incredulity, and I have also
known it to fail. Where it has failed, and where a reasonable inter-
val of time has supplied the previous defect in the evidence, and has
made sufficiently certain what was doubtful before, namely, the
bankrupt’s inability to obey the order, he has always been released,
and T need hardly say that he would always have the right to ?ﬁ
released, as soon as the fact becomes clear that he can not.obey.
278 U. S. at 366, quoting from Judge McPherson’s opinion in In re
Epstein, 206 F. 568, 570.




MAGGIO v. ZEITZ.

56 FRANKFURTER, J., dissenting.

that cannot be controverted or relitigated because his
possession of the goods on that day was the very thing
adjudicated, the case reduces itself to this simple ques-
tion: Where, on failure to obey the turnover order, the
bankrupt stands mute, offers no evidence as to a change
of circumstances since the order or offers evidence of a
kind which the District Court may justifiably disbelieve,
has he met his burden of proof so as to preclude the Dis-
trict Court from enforcing obedience by commitment for
civil contempt ?

On the record and the findings of the District Court
this is the precise question now presented. There is noth-
ing else in the record, except Judge Frank’s statement
below that the bankrupt was ordered to perform although
the court knew that it was impossible for him to perform.**
But this assertion of “impossibility”’ was not derived from

the record in these contempt proceedings. It derives
from Judge Frank’s familiar hostility to what he deems the
unfairness of his court’s rule of presumption in ordering
turnover.* Judge Frank here merely repeats his convic-
tion that a turnover order like that rendered against
Maggio is an order to turn over goods which could not be

18 “Although we know that Maggio cannot comply with the order,
we must keep a straight face and pretend that he can, and must
thus affirm orders which first direct Maggio ‘to do an impossibility,
and then punish him for refusal to perform it.’” 157 F. 2d at 955
(italics supplied). Judge Frank made this statement concerning the
presumption of continued possession in turnover order proceedings,
and was not addressing his remarks to the record before him in the
cqntempt proceeding. The dictum began with this sentence: “Were
this a case of first impression involving the validity of a turnover
order, we would not accept such reasoning.” 157 F. 2d 951, 953.
The “thus” in his statement indicates hostility to the basis of the
turnover order because of a virus which the lower court feels unable
to extract but which automatically infects the contempt proceedings.

1*“With the turnover order once sustained, the contempt order
necessarily followed.” Id. at 954.
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turned over. But that was water over the dam in the
contempt proceeding. To give it legal significance when
enforcement of the turnover order is in issue is to utter
contradictory things from the two corners of the mouth.
It is saying that the turnover order cannot be relitigated—
that we cannot go back on the adjudication that the
bankrupt had the goods at the time he was ordered to turn
them over—but we know he did not have the goods, so we
contradict the turnover order and do not respect it as
res judicata.

I cannot reconcile myself to saying that we adhere to
Oriel v. Russell and yet reject its only meaning, namely,
that we cannot go behind the judicial determination made
by the turnover order that the bankrupt on such and
such a day had the enumerated goods. Moreover, the
authorities relied upon in Chief Justice Taft’s opinion *
make it clear that his decision did contemplate that a
coercive contempt order should issue when it appears
that the bankrupt has introduced no evidence or, what
is the same, evidence that may properly not satisfy the
District Court by establishing incapacity to comply since
the turnover order.® 1In this case, the District Court was

15278 U. S. 358, 364.

18 The Chief Justice said . . . the following seem to us to lay down
more nearly the correct view,” and cited Toplitz v. Walser, 27 F. 2d
196, a Third Circuit contempt case in which it is said (at p. 197) “It
therefore devolves upon the bankrupt in the latter [contempt] pro-
ceeding to show how and when the property previously adjudged in
his possession or control had passed out of his possession or con-
trol . ... The trouble with the evidence in the contempt proceed-
ing, the only evidence properly here for review, is that it is directed to
the issue of the bankrupt’s possession and control of property at the
date of bankruptcy raised and definitely decided against her in the
turnover proceeding . . . . Though not in form this is in substance a
collateral attack upon the now finally established turnover order,
which of course is not permissible.”’; Epstein v. Steinfeld, 210 F.
236, a turnover proceeding, in which the Third Circuit delineatfed
its procedure, different from that followed in the Second Circuit,
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entirely warranted in finding that the bankrupt had pro-
duced no evidence to contradict the adjudication of the
turnover order that he had the goods when he was told to

whereby if the referee found a shortage at the time of bankruptcy
the turnover order was automatically entered, and the question of
present possession or ability to comply with that order was left
open for possible contempt proceedings, the presumption of con-
tinued possession being applied in such proceedings since the bank-
rupt had to show that by reason of events occurring since the bank-
ruptey he was unable to comply (cf. In re Eisenberg, 130 F. 2d 160)
(this distinction has no real bearing on the instant issue as to
either collateral attack or the presumption of continued possession);
Schmid v. Rosenthal, 230 F. 818, a Third Circuit turnover case,
citing Epstein v. Steinfeld, supra; Frederick v. Silverman, 250 F.
75, a Third Circuit contempt case citing Epstein v. Steinfeld, supra;
Reardon v. Pensoneau, 18 F. 2d 244, an Eighth Circuit contempt
case, holding that the bankrupt had not met his burden of establish-
ing present inability to comply, in which it is said (at pp. 245-46)
“They [turnover orders] establish the bankrupt’s possession and
control on the day the referee’s order was made. The burden was
on him to show what disposition had been made of the $6,900.
Until that showing is made relieving him of an intentional loss of its
possession and control, it must be presumed that he still has it.

a bankrupt cannot escape an order for the surrender of property
belonging to his estate ‘by simply denying under oath that he has
it.””; United States ex rel. Paleais v. Moore, 294 F. 852, a Second
Circuit habeas corpus case following a commitment for contempt,
stating (at p. 857) “If, at the time the turn-over order was made,
the books and papers were in the bankrupt’s hands, the presumption
is that they continued to be in his possession or under his control
until he has satisfactorily accounted to the court of bankruptey for
their subsequent disposition or disappearance. The burden is upon
him satisfactorily to so account for them. He cannot escape an
order for their surrender by simply denying under oath that he
no longer has them.”; In re Frankel, 184 F. 539, a contempt case
in which L. Hand, then a District Judge, refused to commit for
contempt because he did not deem the turnover order binding as
res judicata, but on rehearing reversed himself, holding that the
bankrupt could not show present inability by evidence constituting
an indirect attack on the turnover order, stating (at p. 542) “There-
fore, in so far as the [turnover] order directs anyone to do anything,




OCTOBER TERM, 1947,
FrANKFURTER, J., dissenting. 333 U.S.

turn them over, unless, in place of what is usually deemed
evidence, an infirmity has been found to seep, by a process
of osmosis, into the turnover order respect for which in its
entirety is the starting point of our problem.

The time to have acted on the inference of impossibility
of performance of the turnover order, or to have taken
notice of the imprisoning rule of the Second Circuit as
to the presumption of continued possession of a bank-
rupt’s withheld goods, was when we were asked to review
the Circuit Court of Appeals’ denigrating affirmance of the
turnover order.” When we declined to review that turn-

he may not in the contempt proceeding question the propriety of
. the direction; and in so far as the order determines an existing fact,
which is necessary in law to the validity of the direction, he may
not question its truth. To question such a fact is to question the
validity of the direction which depends upon it, and is only an
indirect way of reviewing the order. Therefore now to deny the

fact that the bankrupt had the money in his possession is in this
case to assert that the order directing him to pay it over was er-
roneous. On this account, therefore, that fact is concluded, once
it be granted that it was necessary to the validity of the order,
which T have shown. Quite reluctantly, therefore, I can only con-
clude that I was wrong originally to inquire into the merits, and
that a committal must issue.” The cumulative effect of these
authorities is that a bankrupt’s denial of present possession, standing
alone, is not sufficient to establish his inability to produce the prop-
erty or its proceeds, and that the bankruptey court will not permit
the bankrupt to prove present inability to comply with the turn-
over order by evidence which indirectly constitutes a collateral
attack on that order.

17 For almost forty years, the Second Circuit has tenaciously
abided by the presumption of continued possession. While this
presumption was previously sub silentio utilized (e. g., In re Schles-
inger, 102 F. 117, affirming 97 F. 930), In re Stavrahn in 1909, .174
F. 330, appears to have been the Second Circuit’s case of first im-
pression, and the decision that sired the presumption. There the
court stated that the bankrupt could not defend against a contempt
citation following a turnover order on the assertion that he had
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over order, it became a final and binding adjudication.
Neither court below was under a misapprehension as to
the applicable law in the instant contempt proceeding.
The District Court relied on In re Stegler, 31 F. 2d 972.
But surely reliance on a case that was correctly decided is
hardly an indication of misapprehension of law. If the
Stegler decision had preceded instead of followed ** Oriel v.
Russell, it might well have been one of the authorities re-
lied upon in Chief Justice Taft’s opinion.” Nor do we
have to speculate as to whether Judge Frank’s conclusion
that Maggio was unable to comply was based on evidence
in this record or on doubt as to the propriety of the turn-
over order. We have the same printed record before us
that he had and it is barren of such evidence. Presum-

never taken the assets in question, but had to come forward with
some reasonable explanation as to what had become of the assets
since the turnover order. In 1912, the Second Circuit reiterated the
reasoning of its earlier decision in In re Weber Co., 200 F. 404.
The presumption had been somewhat inarticulately phrased in the
earlier opinion, and the court in this case commended the District
Judge for aptly carrying out the mandate of the Stavrahn decision.
The cases up to 1925 and before the Oriel case are listed and dis-
cussed at length in In re H. Magen Co., 10 F. 2d 91, in which the
court observed that “The law relating to turn-over orders is pretty
well established in this circuit.” 10 F. 2d at 93. In re Siegler,
Dote 18 supra, was decided three months after this Court’s decision
In the Oriel case. Then came: Danish v. Sofranski, 93 F. 2d 424;
In re Pinsky-Lapin & Co., 98 F. 2d 776; Seligson v. Goldsmith, note
3 supra; Robbins v. Gottbetter, note 2 supra; Cohen v. Jeskowitz,
note 2 supra; and the per curiam affirmance of the turnover order
In the instant bankruptey proceedings.

®“Any difference of opinion respecting the force and effect of a
turnover order, which may have prevailed before the decision of the
Supreme Court, in Prela v. Hubshman [companion case to Oriel v.
Russell] . . . is now out of place in any discussion of the subject.”
31 F.2d at 973.

1 Cf. In re Frankel, note 16 supra.
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ably Judge Frank did not travel outside this record and
act on undisclosed private knowledge. The whole course
of this issue in the Second Circuit in recent years makes
it obvious that his observation was merely another ani-
madversion on that Circuit’s practice in issuing turnover
orders. The Circuit Court of Appeals did not purport to
make an independent evaluation of Maggio’s evidence
bearing on his incapacity to obey the turnover order. It
was beyond its power to do so. The Circuit Court was not
at large. Its power was limited to a consideration of the
justifiability of the District Court’s findings on the basis
of the record before that court.

The cure for this procedural situation, if cure is called
for, is correction of the rule of the Second Circuit regard-
ing presumptions in turnover orders.® It ought not to
be dealt with indirectly and at the cost of beclouding the
doctrine of res judicata in proceedings for civil contempt.
If Maggio has become the unhappy vietim of the pro-
cedural snarl into which the Circuit Court of Appeals
for the Second Circuit has involved itself by its decisions
on the appeals of turnover orders and by this Court’s re-
fusal to review such adjudications, the law is not without
ample remedies. The District Court has power to dis-
charge a contemnor when confinement has become futile,
or release may be had through use of habeas corpus, which,
in the now classic language of Mr. Justice Holmes, “cuts
through all forms and goes to the very tissue of the struc-
ture. It comes in from the outside, not in subordination
to the proceedings . . . .” Frank v. Mangum, 237 U. S.
309, 346. These are means available to correct whatever
specific hardship this case may present without generating
cloudiness indeterminate in range upon a legal principle
of such social significance as that of res judicata and upon

20 Cf. Brune v. Fraidin, 149 F. 2d 325.
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a remedy so vital as civil contempt for the sturdy admin-
istration of justice.

How is the conscientious District Court to carry out the
directions conveyed by the Court’s opinion? If the Dis-
trict Court gives unquestioned respect, as it is told to
do, to the turnover order of August 9, 1943, it will start
with the fact that on August 9, 1943, the bank-
rupt was able to comply with that order. With that
as a starting-point, will the Distriet Court not be entitled
to find again, as it has already found,” that nothing pre-
sented by the bankrupt in exculpation for not complying
with the turnover order disproves that he continued to
have the property, which he was found to have had
as of August 9, 1943? If the District Court should so
find, would not the Circuit Court of Appeals and this
Court, if the case came here for review, be duty
bound to hold that, on the basis of the situation as ad-
judicated by the turnover order, the District Court
could reasonably make such a finding? Or is the
District Court to infer that in view of the snarl into which
these proceedings have got by reason of the failure to upset
the turnover order when directly under review, this Court
was indulging in benign judicial winking—that while the
fact of the possession of the property had been adjudi-
cated by the turnover order and could not verbally be
questioned, the District Court need not accept the
determination of that order as facts? But if the District

———

*'In the opinion dated April 18, 1945, holding petitioner in con-
tgmpt of court, the District Court stated that: “Respondent [peti-
tioner here] has not sustained his burden of satisfactorily accounting
for the disposition of the assets by his mere denial of possession
under oath.” And that court’s fourth finding of fact was as follows:
“The respondent, Joseph F. Maggio, has wholly failed to comply
with said turnover order, and he has failed to explain to the satis-
faction of this court his failure to comply.”
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Court may so drain the adjudication of the turnover order
of its only legal significance, why assert that Oriel v.
Russell is left without a secratch? Why reaffirm that an
adjudication sustaining a turnover order may not be re-
litigated when obedience is sought to such turnover order?
These are questions which will confront not merely the
district judge to whom this case will be remanded. After
all, we are concerned with the practical administration
of the Bankruptey Act by district judges all over the
United States.

By abstaining from expressing views regarding the
requisites of a turnover order, I mean neither to agree nor
disagree with observations made by the Court. There
has been opportunity in the past for adjudication of that
matter, and there may be such an opportunity in the
future. This case does not present it. From all of which
I conclude that the judgment below should be affirmed,
leaving for another day, when the occasion makes it
appropriate, to consider directly and explicitly the prin-
ciple that should govern the issue of turnover orders by
bankruptey courts.”

22 “The proceedings in these two cases have been so long drawn out
by efforts on the part of the bankrupts to retry the issue presented
on the motion to turn over as to be, of themselves, convincing argu-
ment that if the bankruptey statute is not to be frittered away in
constant delays and failures of enforcement of lawful orders, the rule
we have laid down is the proper one.” 278 U.S. at 363.
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When there are inherent in an appeal to this Court from a judgment
of the highest court of a state questions of state law which were not
presented to, or considered by, the highest court of the state, this
Court will vacate the judgment and remand the cause to that court
for consideration of those questions of state law. Pp. 96-98.

110 Utah 533, 175 P. 2d 724, vacated and remanded.

The Supreme Court of Utah affirmed a conviction of
appellants for conspiracy “to commit acts injurious to
public morals” in violation of the Utah Code Ann., 1943,
§ 103-11-1. 110 Utah 533, 175 P. 2d 724. Judgment
vacated and cause remanded, p. 98.

Claude T. Barnes argued the cause and filed a brief for
appellants.

Calvin L. Rampton and Zar E. Hayes, Assistant Attor-
neys General of Utah, argued the cause for appellee on
the original argument, and Mr. Rampton on the reargu-
ment. With them on the brief was Grover A. Giles,
Attorney General.

Arthur Garfield Hays and Osmond K. Fraenkel filed a
brief for the American Civil Liberties Union, as amicus
curige, urging reversal.

Mr. Justick JacksonN delivered the opinion of the
Court.

The appellants sought review by this Court of a decision
by the Supreme Court of Utah on the ground that the
State convicted them in violation of the Fourteenth
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Amendment to the Federal Constitution. In the trial
court a motion to dismiss the charge at the close of the
evidence broadly indicated reliance on the Fourteenth as
well as the First Amendment, and such reliance was indi-
cated in requests for instructions. A preliminary motion
to quash the information was stated in broad terms which
it is claimed admitted argument of any federal grounds.
Trial resulted in conviction and the Supreme Court of
the State overruled all constitutional objections and
affirmed.

On argument in this Court, inquiries from the bench
suggested a federal question which had not been specifi-
cally assigned by defendants in this Court, nor in any
court below, although general transgression of the Four-
teenth Amendment had been alleged. This question is
whether the Utah statute, for violation of which the appel-
lants are amerced, is so vague and indefinite that it fails
adequately to define the offense or to give reasonable
standards for determining guilt. The question grew out
of these circumstances:

Defendants were tried on an information which charged
violation of § 103-11-1, Utah Code Ann. 1943, in that
they conspired “to commit acts injurious to public morals

It then specified acts which
amount briefly to conspiring to counsel, advise, and prac-
tice polygamous or plural marriage, and it set forth a
series of overt acts in furtherance thereof. The Supreme
Court considered that the prosecution was under Para-
graph (5) of 103-11-1 which, so far as relevant, defines
conspiracy, “(5) to commit any act injurious to the public
health, to public morals, or to trade or commerce, or for
the perversion or obstruction of justice or the due admin-
istration of the laws . %

It is obvious that this is no narrowly drawn statute.
We do not presume to give an interpretation as to what
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it may include. Standing by itself, it would seem to be
warrant for conviction for agreement to do almost any
act which a judge and jury might find at the moment
contrary to his or its notions of what was good for health,
morals, trade, commerce, justice or order. In some States
the phrase “injurious to public morals” would be likely
to punish acts which it would not punish in others because
of the varying policies on such matters as use of cigarettes
or liquor and the permissibility of gambling. This led
to the inquiry as to whether the statute attempts to
cover so much that it effectively covers nothing. Statutes
defining crimes may fail of their purpose if they do not
provide some reasonable standards of guilt. See, for
example, United States v. Cohen Grocery Co., 2565 U. S.
81. Legislation may run afoul of the Due Process Clause
because it fails to give adequate guidance to those who
would be law-abiding, to advise defendants of the nature
of the offense with which they are charged, or to guide
courts in trying those who are accused.

When the adequacy of this statute in these respects was
questioned, the State asked and was granted reargument
here. Rehearing convinces us that questions are inherent
in this appeal which were not presented to or considered
by the Utah Supreme Court and which involve determina-
tion of state law. We recognize that the part of the
statute we have quoted does not stand by itself as the
law of Utah but is part of the whole body of common and
statute law of that State and is to be judged in that con-
text. It is argued that while Paragraph (5) as quoted is
admittedly very general, the present charge is sustainable
under Paragraph (1) thereof which makes a crime of any
conspiracy to commit a crime and that the sweep of Para-
graph (5) is or may be so limited by its context or by
judicial construction as to supply more definite standards
for determining guilt. It is also said that the point, so far
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as this case is concerned, has been waived or lost because
there was no timely or sufficient assignment of it as ground
for dismissal to comply with state practice. We believe
we should not pass upon the questions raised here until
the Supreme Court of Utah has had opportunity to deal
with this ultimate issue of federal law and with any state
law questions relevant to it.

This trial was not conducted in federal court nor for
violation of federal law. It is a prosecution by the State,
in its courts, to vindicate its own laws, Our sole concern
with it is to see that no conviction contrary to a valid
objection raised under the Fourteenth Amendment is
upheld. What the statutes of a State mean, the extent
to which any provision may be limited by other Acts or
by other parts of the same Act, are questions on which
the highest court of the State has the final word. The
right to speak this word is one which State courts
should jealously maintain and which we should scrupu-
lously observe. In order that the controversy may be
restored to the control of the Supreme Court of Utah, its
present judgment is vacated and the cause is remanded
for proceedings not inconsistent herewith.

Vacated and remanded.

MR. JusticE BLACK concurs in the result.

MR. Justice RurrLEpGeE, with whom MRg. JusTICE
Dovucras and Mr. Justice MURPHY concur, dissenting.

I would make a different disposition of the case. I
think a deeper vice infects these convictions than their
apparent invalidity for vagueness of the Utah statute,
first suggested on the original argument here, even if
further construction by the Utah courts might possibly
remove that ground for reversal. The crucial question,
which the case was brought to this Court to review, is
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whether the state supreme court has construed the Utah
statute to authorize punishment for exercising the right of
free speech protected by the First and Fourteenth Amend-
ments to the Federal Constitution.

The statute which appellants have violated provides
that it shall be a crime for two or more persons to conspire
“to commit any act injurious . .. to public morals.”
The opinion of the state supreme court construes these
words to apply to conduct which induces people to enter
into bigamous relationships and, more particularly, to
the advocacy of the practice of polygamy. It held that
the appellants were properly convicted because the evi-
dence proved that they were parties to “an agreement
to advocate, counsel, advise and urge the practice of
polygamy and unlawful cohabitation by other persons.”

Although the entire record of the trial has not been
brought here, it is clear that some appellants urged certain
particular individuals to practice polygamy.! For pres-
ent purposes I assume that such direct and personalized
activity amounting to incitation to commit a crime may
be proscribed by the state. However the charge was not
restricted to a claim that appellants had conspired to urge
particular violations of the law. Instead, the information
as construed by the state court broadly condemned the
conspiracy to advocate and urge the practice of polygamy.?
This advocacy was at least in part conducted in religious
meetings where, although pressure may also have been
applied to individuals, considerable general discussion of

1“At one of these meetings, one Heber C. Smith, Jr. was made
the specific object of remarks of various defendants.” 110 Utah 533,
554, 175 P. 2d 724,735.

% Although the information in terms charged a conspiracy to advo-
?ate and practice polygamy, the state court construed it as though
1t charged a conspiracy to advocate the practice of polygamy. 110
Utah 533, 544-545, 175 P. 2d 724, 730.
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the religious duty to enter into plural marriages was
carried on.?

Neither the statute, the information, nor the portions of
the charge to the jury which are preserved in the printed
record distinguish between the specific incitations and the
more generalized discussions. Cf. Thomas v. Collins,
323 U. S. 516. Thus the trial and convictions pro-
ceeded on the theory that the statute applied indis-
criminately to both types of activity. This is made
doubly clear by the fact that the state supreme court
set aside the convictions of several defendants who had
done no more than attend meetings, give opinions on
religious subjects and criticize legislation.* By setting
aside these convictions that court indicated that it did
not consider every discussion of polygamy, or attendance
at meetings where the practice is advocated, to be “an
act injurious to the public morals.”” Such a limitation

on the scope of the statute was unquestionably required

34Tt is true . . . that at certain meetings speakers discussed polyg-
amy, reading from the Bible and making the claim that the ancient
polygamous marriage system was instituted of God, and that ‘plural
marriage is a law of God’; that some individuals at these meetings
declared that legislation prohibiting the practice of polygamy violates
the spirit of the First Amendment to the Federal Constitution; that
some speakers denounced officials of the Mormon Church for excom-
munication of people for teaching or practicing plural marriage,
stating that the leaders of said church have ‘no divine authority’ and
that such chureh is apostate; and that some services were conducted
as ‘testimonial meetings’ at which members of the congregation
arose voluntarily to express their views on any subject, and to
acknowledge gratitude to God.” 110 Utah 533, 551-552, 175 P. 2d
724,734,

4“If it were true that none of the defendants did anything other
than to attend meetings as indicated above [see note 3 supral,
expressing disagreement with some other denomination, eriticizing
legislation, and giving opinions on religious subjects, none of the con-
victions could be upheld. The right of free speech cannot be curtailed
by indirection through a charge of criminal conspiracy.” 110 Utah
533, 552, 175 P. 2d 724, 734.
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by the Federal Constitution. But as I read the opinion
of the state court, it did not make a further limitation
also required by the First and Fourteenth Amendments.
The Utah statute was construed to proscribe any agree-
ment to advocate the practice of polygamy.® Thus the
line was drawn between discussion and advocacy.

The Constitution requires that the statute be limited
more narrowly. At the very least the line must be drawn
between advocacy and incitement, and even the state’s
power to punish incitement may vary with the nature of
the speech, whether persuasive or coercive, the nature
of the wrong induced, whether violent or merely offensive
to the mores, and the degree of probability that the sub-
stantive evil actually will result. See Bridges v. Cali-
fornia, 314 U. S. 252, 262-263.

It is axiomatic that a democratic state may not deny
its citizens the right to criticize existing laws and to urge
that they be changed. And yet, in order to succeed in
an effort to legalize polygamy it is obviously necessary
to convince a substantial number of people that such
conduct is desirable. But conviction that the practice
18 desirable has a natural tendency to induce the practice
itself.® Thus, depending on where the circular reasoning

5The court held “that an agreement to advocate, teach, counsel,
advise and urge other persons to practice polygamy and unlawful
cohabitation, is an agreement to commit acts injurious to public
morals within the scope of the conspiracy statute.” 110 Utah 533,
546-547, 175 P. 2d 724, 731.

¢ “Political agitation, by the passions it arouses or the convictions
it engenders, may in fact stimulate men to the violation of law. De-
testation of existing policies is easily transformed into foreible resist-
ance of the authority which puts them in execution, and it would
be folly to disregard the causal relation between the two. Yet to
assimilate agitation, legitimate as such, with direct incitement to vio-
lent resistance, is to disregard the tolerance of all methods of political
agitation which in normal times is a safeguard of free government.
The distinetion is not a scholastic subterfuge, but a hard-bought

acquisition in the fight for freedom, and the purpose to disregard it
776154 O—48—12
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is started, the advocacy of polygamy may either be un-
lawful as inducing a violation of law, or be constitutionally
protected as essential to the proper functioning of the
democratic process.

In the abstract the problem could be solved in various
ways. At one extreme it could be said that society can
best protect itself by prohibiting only the substantive evil
and relying on a completely free interchange of ideas
as the best safeguard against demoralizing propaganda.’
Or we might permit advocacy of lawbreaking, but only
so long as the advocacy falls short of incitement.* But
the other extreme position, that the state may prevent
any conduct which induces people to violate the law, or
any advocacy of unlawful activity, cannot be squared
with the First Amendment. At the very least, as we
have indicated, under the clear-and-present-danger rule,
the second alternative stated marks the limit of the state’s
power as restricted by the Amendment.

The Supreme Court of Utah has in effect adopted the
third position stated above. It affirmed the convictions

must be evident when the power exists. If one stops short of urging
upon others that it is their duty or their interest to resist the law,
it seems to me one should not be held to have attempted to cause its
violation.” Judge Learned Hand in Masses Pub. Co. v. Patten, 244
F. 535, 540.

7“We have nothing to fear from the demoralizing reasonings of
some, if others are left free to demonstrate their errors and espe-
cially when the law stands ready to punish the first criminal act
produced by the false reasonings; these are safer corrections than the
conscience of a judge.” Excerpt from letter written by Thomas Jef-
ferson to Elijah Boardman of New Milford, Connecticut, on July 3,
1801, quoted by Charles A. Beard, The Nation, July 7, 1926, vol.
123, p. 8.

8 “But even advocacy of violation, however reprehensible morally,
is not a justification for denying free speech where the advocacy falls
short of incitement and there is nothing to indicate that the advocacy
would be immediately acted on.” Mr. Justice Brandeis, concurring
in Whitney v. California, 274 U. S. at 376.
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on the theory that an agreement to advocate polygamy
is unlawful. The trial court certainly proceeded on this
theory, if it did not go further and consider discussion
of polygamy as injurious to public morals as well. There-
fore, even assuming that appellants may have been
guilty of conduct which the state may properly restrain,
the convictions should be set aside. A general verdict
was returned, and hence it is impossible to determine
whether the jury convicted appellants on the ground
that they conspired merely to advocate polygamy or on
the ground that the conspiracy was intended to incite par-
ticular and immediate violations of the law. Since there-
fore the convictions may rest on a ground invalid under
the Federal Constitution, I would reverse the judgment
of the state court. Cf. Thomas v. Collins, supra; Wil-
liams v. North Carolina, 317 U. S. 287; Stromberg v.
California, 283 U. S. 359.

CHICAGO & SOUTHERN AIR LINES, INC. v.
WATERMAN STEAMSHIP CORP.

NO. 78. CERTIORARI TO THE CIRCUIT COURT OF APPEALS
FOR THE FIFTH CIRCUIT.*

Argued November 19, 1947.—Decided February 9, 1948.

Section 1006 of the Civil Aeronautics Act, authorizing judicial review
of certain orders of the Civil Aeronautics Board, does not apply
to orders granting or denying applications of citizens of the
United States for authority to engage in overseas and foreign air
transportation which are subject to approval by the President
under § 801. Pp. 104-114.

(a) Orders of the Board as to certificates for overseas or foreign
air transportation are not mature and therefore are not susceptible
of judicial review until they are made final by presidential approval,
as required by § 801. P. 114.

*Together with No. 88, Civil Aeronautics Board v. Waterman
Steamship Corp., also on certiorari to the same court.
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(b) After such approval has been given, the final orders embody
presidential discretion as to political matters beyond the compe-
tence of the courts to adjudicate. P.114.

159 F. 2d 828, reversed.

The Circuit Court of Appeals denied a motion to dis-
miss a petition seeking review of certain orders of the
Civil Aeronautics Board granting and denying certificates
of public convenience and necessity authorizing certain
American air carriers to engage in overseas and foreign
air transportation after such orders had been approved
by the President under § 801 of the Civil Aeronautics
Act. 159 F.2d 828. This Court granted certiorari. 331
U.S.802. Reversed, p.114.

R. Emmett Kerrigan argued the cause and filed a brief
for petitioner in No. 78,

Robert L. Stern argued the cause for petitioner in No.
88. With him on the brief were Solicitor General Perl-
man, Robert W. Ginnane, Emory T. Nunneley and Oliver
Carter.

Bon Geaslin argued the cause for respondent. With
him on the brief were Francis H. Inge and Joseph M.
Paul, Jr.

Mkr. Justice JacksoN delivered the opinion of the
Court.

The question of law which brings this controversy here
is whether § 1006 of the Civil Aeronautics Act, 49 U. S. C.
§ 646, authorizing judicial review of described orders of
the Civil Aeronauties Board, includes those which grant or
deny applications by citizen carriers to engage in overseas
and foreign air transportation which are subject to ap-
proval by the President under § 801 of the Act. 49
U.S.C. § 601.
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By proceedings not challenged as to regularity, the
Board, with express approval of the President, issued an
order which denied Waterman Steamship Corporation a
certificate of convenience and necessity for an air route
and granted one to Chicago and Southern Air Lines, a
rival applicant. Routes sought by both carrier interests
involved overseas air transportation, §1 (21) (b),
between Continental United States and Caribbean posses-
sions and also foreign air transportation, § 1 (21) (e),
between the United States and foreign countries. Water-
man filed a petition for review under § 1006 of the Act with
the Circuit Court of Appeals for the Fifth Circuit. Chi-
cago and Southern intervened. Both the latter and the
Board moved to dismiss, the grounds pertinent here being
that because the order required and had approval of the
President, under § 801 of the Act, it was not reviewable.
The Court of Appeals disclaimed any power to question or
review either the President’s approval or his disapproval,
but it regarded any Board order as incomplete until court
review, after which “the completed action must be ap-
proved by the President as to citizen air carriers in cases
under Sec. 801.” 159 F. 2d 828. Accordingly, it re-
fused to dismiss the petition and asserted jurisdiction.
Its decision conflicts with one by the Court of Appeals for
the Second Circuit. Pan American Airways Co. v. Civil
Aeronautics Board, 121 F. 2d 810. We granted certiorari
both to the Chicago and Southern Air Lines, Inc. (No.
78) and to the Board (No. 88) to resolve the conflict.

Congress has set up a comprehensive scheme for regu-
lation of common carriers by air. Many statutory pro-
visions apply indifferently whether the carrier is a foreign
air carrier or a citizen air carrier, and whether the car-
riage involved is “interstate air commerce,” “overseas air
commerce” or “foreign air commerce,” each being appro-
priately defined. 49 U.S. C. § 401 (20). All air carriers
by similar procedures must obtain from the Board certifi-
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cates of convenience and necessity by showing a public
interest in establishment of the route and the applicant’s
ability to serve it. But when a foreign carrier asks for
any permit, or a citizen carrier applies for a certificate
to engage in any overseas or foreign air transportation,
a copy of the application must be transmitted to the
President before hearing; and any decision, either to
grant or to deny, must be submitted to the President
before publication and is unconditionally subject to the
President’s approval. Also the statute subjects to judi-
cial review “any order, affirmative or negative, issued by
the Board under this Act, except any order in respect
of any foreign air carrier subject to the approval of the
President as provided in section 801 of this Act.” It
grants no express exemption to an order such as the one
before us, which concerns a citizen carrier but which
must have Presidential approval because it involves over-
seas and foreign air transportation. The question is
whether an exemption is to be implied.

This Court long has held that statutes which employ
broad terms to confer power of judicial review are not
always to be read literally. Where Congress has author-
ized review of “any order” or used other equally inclusive
terms, courts have declined the opportunity to magnify
their jurisdiction, by self-denying constructions which do
not subject to judicial control orders which, from their
nature, from the context of the Aect, or from the relation
of judicial power to the subject-matter, are inappropriate
for review. Examples are set forth by Chief Justice
Hughes in Federal Power Commission v. Edison Co., 304
U. S. 375, 384. Cf. Rochester Telephone Corp. v. United
States, 307 U. S. 125, 130.

The Waterman Steamship Corporation urges that re-
view of the problems involved in establishing foreign
air routes are of no more international delicacy or stra-
tegic importance than those involved in routes for water
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carriage. It says, “It is submitted that there is no basic
difference between the conduct of the foreign commerce
of the United States by air or by sea.” From this premise
it reasons that we should interpret this statute to follow
the pattern of judicial review adopted in relation to orders
affecting foreign commerce by rail, Lewis-Simas-Jones
Co. v. Southern Pacific Co., 283 U. S. 654; News Syndi-
cate Co. v. New York Central R. Co., 275 U. 8. 179, or
communications by wire, United States v. Western Union
Telegraph Co., 272 F. 893, or by radio, Mackay Radio &
Telegraph Co. v. Federal Communications Commission,
68 App. D. C. 336, 97 F. 2d 641; and it likens the subject-
matter of aeronautics legislation to that of Title VI of the
Merchant Marine Act of 1936, 46 U. S. C. § 1171, and the
function of the Aeronautics Board in respect to overseas
and foreign air transportation to that of the Maritime
Commission to such commerce when water-borne.

We find no indication that the Congress either enter-
tained or fostered the narrow concept that air-borne
commerce is a mere outgrowth or overgrowth of surface-
bound transport. Of course, air transportation, water
transportation, rail transportation, and motor transpor-
tation all have a kinship in that all are forms of trans-
portation and their common features of public carriage
for hire may be amenable to kindred regulations. But
these resemblances must not blind us to the fact that
legally, as well as literally, air commerce, whether at
home or abroad, soared into a different realm than any
that had gone before. Ancient doctrines of private
ownership of the air as appurtenant to land titles had
to be revised to make aviation practically serviceable to
our society. A way of travel which quickly escapes the
bounds of local regulative competence called for a more
penetrating, uniform and exclusive regulation by the
nation than had been thought appropriate for the more
easily controlled commerce of the past. While trans-




OCTOBER TERM, 1947.
Opinion of the Court. 333 U.8.

port by land and by sea began before any existing gov-
ernment was established and their respective customs
and practices matured into bodies of carrier law inde-
pendently of legislation, air transport burst suddenly upon
modern governments, offering new advantages, demand-
ing new rights and carrying new threats which society
could meet with timely adjustments only by prompt
invocation of legislative authority. However useful
parallels with older forms of transit may be in adjudi-
cating private rights, we see no reason why the efforts
of the Congress to foster and regulate development of
a revolutionary commerce that operates in three dimen-
sions should be judicially ecircumseribed with analogies
taken over from two-dimensional transit.

The “public interest” that enters into awards of routes
for aerial carriers, who in effect obtain also a sponsorship
by our government in foreign ventures, is not confined to
adequacy of transportation service, as we have held when
that term is applied to railroads. Texasv. United States,
292 U. S. 522, 531. That aerial navigation routes and
bases should be prudently correlated with facilities and
plans for our own national defenses and raise new prob-
lems in conduct of foreign relations, is a fact of common
knowledge. Congressional hearings and debates extend-
ing over several sessions and departmental studies of many
years show that the legislative and administrative proc-
esses have proceeded in full recognition of these facts.

In the regulation of commercial aeronauties, the statute
confers on the Board many powers conventional in other
carrier regulation under the Congressional commerce
power. They are exercised through usual procedures and
apply settled standards with only customary administra-
tive finality. Congress evidently thought of the ad-
ministrative function in terms used by this Court of
another of its agencies in exercising interstate commerce
power: “Such a body cannot in any proper sense be
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characterized as an arm or an eye of the executive. Its
duties are performed without executive leave and, in the
contemplation of the statute, must be free from executive
control.” Humphrey’s Executor v. United States, 295
U. S. 602, 628. Those orders which do not require Pres-
idential approval are subject to judicial review to assure
application of the standards Congress has laid down.

But when a foreign carrier seeks to engage in public
carriage over the territory or waters of this country, or
any carrier seeks the sponsorship of this Government to
engage in overseas or foreign air transportation, Congress
has completely inverted the usual administrative process.
Instead of acting independently of executive control, the
agency is then subordinated to it. Instead of its order
serving as a final disposition of the application, its force
is exhausted when it serves as a recommendation to the
President. Instead of being handed down to the parties
as the conclusion of the administrative process, it must
be submitted to the President, before publication even
can take place. Nor is the President’s control of the ulti-
mate decision a mere right of veto. It is not alone issu-
ance of such authorizations that are subject to his ap-
proval, but denial, transfer, amendment, cancellation or
suspension, as well. And likewise subject to his approval
are the terms, conditions and limitations of the order.
49 U. S. C. §601. Thus, Presidential control is not lim-
lted to a negative but is a positive and detailed control
over the Board’s decisions, unparalleled in the history of
American administrative bodies.

Congress may of course delegate very large grants of its
power over foreign commerce to the President. Nor-
wegian Nitrogen Products Co. v. United States, 288 U. S.
204; United States v. Bush & Co., 310 U. S. 371. The
President also possesses in his own right certain powers
conferred by the Constitution on him as Commander-in-
Chief and as the Nation’s organ in foreign affairs. For
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present purposes, the order draws vitality from either or
both sources. Legislative and Executive powers are
pooled obviously to the end that commercial strategic and
diplomatic interests of the country may be coordinated
and advanced without collision or deadlock between
agencies.

These considerations seem controlling on the question
whether the Board’s action on overseas and foreign air
transportation applications by citizens are subject to
revision or overthrow by the courts.

It may be conceded that a literal reading of § 1006
subjects this order to re-examination by the courts.
It also appears that the language was deliberately em-
ployed by Congress, although nothing indicates that Con-
gress foresaw or intended the consequences ascribed to
it by the decision of the Court below. The letter of
the text might with equal consistency be construed to
require any one of three things: first, judicial review of
a decision by the President; second, judicial review of a
Board order before it acquires finality through Presiden-
tial action, the court’s decision on review being a binding
limitation on the President’s action; third, a judicial
review before action by the President, the latter being
at liberty wholly to disregard the court’s judgment. We
think none of these results is required by usual canons
of construction.

In this case, submission of the Board’s decision was
made to the President, who disapproved certain portions
of it and advised the Board of the changes which he re-
quired. The Board complied and submitted a revised
order and opinion which the President approved. Only
then were they made public, and that which was made
public and which is before us is only the final order and
opinion containing the President’s amendments and bear-
ing his approval. Only at that stage was review sought,
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and only then could it be pursued, for then only was the
decision consummated, announced and available to the
parties.

While the changes made at direction of the President
may be identified, the reasons therefor are not disclosed
beyond the statement that “because of certain factors
relating to our broad national welfare and other matters
for which the Chief Executive has special responsibility,
he has reached conclusions which require” changes in the
Board’s opinion.

The court below considered, and we think quite rightly,
that it could not review such provisions of the order as
resulted from Presidential direction. The President, both
as Commander-in-Chief and as the Nation’s organ for
foreign affairs, has available intelligence services whose
reports are not and ought not to be published to the world.
It would be intolerable that courts, without the relevant
information, should review and perhaps nullify actions of
the Executive taken on information properly held secret.
Nor can courts sit in camera in order to be taken into
executive confidences. But even if courts could require
full disclosure, the very nature of executive decisions as to
foreign policy is political, not judicial. Such decisions are
wholly confided by our Constitution to the political de-
partments of the government, Executive and Legislative.
They are delicate, complex, and involve large elements of
prophecy. They are and should be undertaken only by
those directly responsible to the people whose welfare
they advance or imperil. They are decisions of a kind for
which the Judiciary has neither aptitude, facilities nor
responsibility and which has long been held to belong
in the domain of political power not subject to judicial
Intrusion or inquiry. Coleman v. Miller, 307 U. S. 433,
454; United States v. Curtiss-Wright Corp., 299 U. S. 304,
319-321; Oetjen v. Central Leather Co., 246 U. S. 297, 302.
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We therefore agree that whatever of this order emanates
from the President is not susceptible of review by the
Judicial Department.

The court below thought that this disability could be
overcome by regarding the Board as a regulatory agent of
Congress to pass on such matters as the fitness, willing-
ness and ability of the applicant, and that the Board’s own
determination of these matters is subject to review. The
court, speaking of the Board’s action, said: “It is not final
till the Board and the court have completed their func-
tions. Thereafter the completed action must be ap-
proved by the President as to citizen air carriers in cases
under Sec. 801.” The legal incongruity of interposing
judicial review between the action by the Board and that
by the President are as great as the practical disadvan-
tages. The latter arise chiefly from the inevitable delay
and obstruction in the midst of the administrative pro-
ceedings. The former arises from the fact that until the
President acts there is no final administrative determina-
tion to review. The statute would hardly have forbidden
publication before submission if it had contemplated in-
terposition of the courts at this intermediate stage. Nor
could it have expected the courts to stay the President’s
hand after submission while they deliberate on the incho-
ate determination. The difficulty is manifest in this case.
Review could not be sought until the order was made
available, and at that time it had ceased to be merely the
Board’s tentative decision and had become one finalized
by Presidential discretion.

Until the decision of the Board has Presidential ap-
proval, it grants no privilege and denies no right. It
can give nothing and can take nothing away from the
applicant or a competitor. It may be a step which
if erroneous will mature into a prejudicial result, as an
order fixing valuations in a rate proceeding may fore-
show and compel a prejudicial rate order. But admin-
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istrative orders are not reviewable unless and until they
impose an obligation, deny a right or fix some legal
relationship as a consummation of the administrative
process. United States v. Los Angeles & Salt Lake R.
Co., 273 U. S. 299; Unated States v. Illinots Central R.
Co., 244 U. S. 82; Rochester Telephone Corp. v. United
States, 307 U. S. 125, 131. The dilemma faced by those
who demand judicial review of the Board’s order is that
before Presidential approval it is not a final determina-
tion even of the Board’s ultimate action, and after
Presidential approval the whole order, both in what is
approved without change as well as in amendments
which he directs, derives its vitality from the exercise
of unreviewable Presidential discretion.

The court below considered that after it reviewed the
Board’s order its judgment would be submitted to the
President, that his power to disapprove would apply
after as well as before the court acts, and hence that
there would be no chance of a deadlock and no conflict
of function. But if the President may completely disre-
gard the judgment of the court, it would be only because it
1s one the courts were not authorized to render. Judg-
ments within the powers vested in courts by the Judiciary
Article of the Constitution may not lawfully be revised,
overturned or refused faith and credit by another
Department of Government.

To revise or review an administrative decision which
has only the force of a recommendation to the President
would be to render an advisory opinion in its most ob-
noxious form—advice that the President has not asked,
tendered at the demand of a private litigant, on a subject
concededly within the President’s exclusive, ultimate con-
trol. This Court early and wisely determined that it
would not give advisory opinions even when asked by the
Chief Executive. It has also been the firm and unvarying
practice of Constitutional Courts to render no judgments




OCTOBER TERM, 1947.
Doucras, J., dissenting. 333 U.8S.

not binding and conclusive on the parties and none that
are subject to later review or alteration hy administrative
action. Hayburn’s Case, 2 Dall. 409; United States v.
Ferreira, 13 How. 40; Gordon v. United States, 117 U. S.
697; In re Sanborn, 148 U. S. 222; Interstate Commerce
Commission v. Brimson, 154 U. S. 447; La Abra Silver
Mining Co. v. United States, 175 U. S. 423; Muskrat V.
United States, 219 U. S. 346; United States v. Jefferson
Electric Co., 291 U. S. 386.

We conclude that orders of the Board as to certificates
for overseas or foreign air transportation are not mature
and are therefore not suseeptible of judicial review at any
time before they are finalized by Presidential approval.
After such approval has been given, the final orders em-
body Presidential discretion as to political matters beyond
the competence of the courts to adjudicate. This makes
it unnecessary to examine the other questions raised.

The petition of the Waterman Steamship Corp. should be
dismissed.

Judgment reversed.

MRg. Justice DoucgLras, with whom MR. JusTicE BLACK,
Mgr. Justice REED and MR. JusticE RUTLEDGE concur,
dissenting.

Congress has specifically provided for judicial review
of orders of the Civil Aeronautics Board of the kind
involved in this case. That review ean be had without
intruding on the exclusive domain of the Chief Executive.
And by granting it we give effect to the interests of both
the Congress and the Chief Executive in this field.

The Commerce Clause of the Constitution grants Con-
gress control over interstate and foreign commerce.
Art. I, §8. The present Act is an exercise of that
power. Congress created the Board and defined its
functions. It specified the standards which the Board is
to apply in granting certificates for overseas and foreign
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air transportation.! It expressly made subject to judicial
review orders of the Board granting or denying certifi-
cates to citizens and withheld judicial review where the
applicants are not citizens.? If this were all, there would
be no question.

But Congress did not leave the matter entirely to the
Board. Recognizing the important role the President
plays in military and foreign affairs, it made him a par-
ticipant in the process. Applications for certificates of the
type involved here are transmitted to him before hearing,
all decisions on the applications are submitted to him
before their publication, and the orders are “subject to”
his approval.* Since his decisions in these matters are of
a character which involves an exercise of his discretion in
foreign affairs or military matters, I do not think Congress
intended them to be subject to judicial review.

But review of the President’s action does not result

from reading the statute in the way it is written.

1 See §§ 401, 408 (b), 52 Stat. 987, 1001, 49 U. S. C. §§ 481, 488.

2 Section 1006 (a) provides in part: “Any order, affirmative or nega-
tive, issued by the Board under this Act, except any order in respect
of any foreign air carrier subject to the approval of the President as
provided in section 801 of this Act, shall be subject to review by the
circuit courts of appeals of the United States or the United States
Court of Appeals for the District of Columbia upon petition, filed
within sixty days after the entry of such order, by any person dis-
closing a substantial interest in such order.” 52 Stat. 1024, 54 Stat.
1235,49 U.S. C. § 646 (a).

Section 401 (a) requires every air earrier to have a certificate before
engaging in air transportation. 52 Stat. 987, 49 U. S. C. § 481 (a).
There is the same requirement in case of a foreign air carrier.
§402 (a), 52 Stat. 991, 49 U. S. C. §482 (a). An air carrier is de-
fined as a citizen who undertakes to engage in air transportation
[§1(2), 52 Stat. 977, 49 U. 8. C. § 401 (2) ], and a foreign air carrier
15 defined as any person not a citizen who undertakes to engage in
foreign air transportation. §1 (19), 52 Stat. 978, 49 U. S. C.
§ 401 (19).

*§ 801, 52 Stat. 1014, 49 U. S. C. § 601.
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Congress made reviewable by the courts only orders
“issued by the Board under this Act.”* Those orders can
be reviewed without reference to any conduct of the Presi-
dent, for that part of the orders which is the work of the
Board is plainly identifiable.® The President is presum-
ably concerned only with the impact of the order on for-
eign relations or military matters. To the extent that he
disapproves action taken by the Board, his action controls.
But where that is not done, the Board’s order has an
existence independent of Presidential approval, tracing to
Congress’ power to regulate commerce. Approval by the
President under this statutory scheme has relevance for
purposes of review only as indicating when the action of
the Board is reviewable. When the Board has finished
with the order, the administrative function is ended.
When the order fixes rights, on clearance by the Presi-
dent, it becomes reviewable. But the action of the
President does not broaden the review. Review is re-
stricted to the action of the Board and the Board alone.

The statute, as I construe it, contemplates that cer-
tificates issued will rest on orders of the Board which
satisfy the standards prescribed by Congress. Presiden-
tial approval cannot make valid invalid orders of the
Board. His approval supplements rather than supersedes
Board action. Only when the Board has acted within the
limits of its authority has the basis been laid for issuance
of certificates. The requirement that a valid Board order
underlie each certificate thus protects the President as
well as the litigants and the public interest against unlaw-
ful Board action.

4§ 1006 (a), supra, note 2.

5 The Board had consolidated for hearing 29 applications for cer-
tificates to engage in air transportation which were filed by 15 appli-
cants. The President’s partial disapproval of the proposed disposi-
tion of these applications did not relate to the applications involved
in this ease. As to them, the action of the Board stands unaltered.




C. & S. AIR LINES v. WATERMAN CORP. 117
103 DoucLas, J., dissenting.

The importance of the problem is evidenced by the char-
acter of cases controlled by this decision. The present
ruling is not limited to cases granting or denying certifi-
cates for air transportation to and from foreign countries.
It also denies power to review orders governing air trans-
portation between two points in Alaska, between two
points in Hawail, between Seattle and Juneau, between
New Orleans and San Juan.® All of those are now beyond
judicial review. And so they should be so far as conduct
of the President is concerned. But Congress has com-
manded otherwise as to action by the Board. The Board
can act in a lawless way. With that in mind, Congress
sought to preserve the integrity of the administrative
process by making judicial review a check on Board
action. That was the aim of Congress, now defeated by
a legalism which in my view does not square with
reality.

In this petition for review, the respondent charged that
the Board had no substantial evidence to support its
findings that Chicago and Southern Air Lines was fit,
willing and able to perform its obligations under the
certificate; and it charged that when a change of con-
ditions as to Chicago and Southern Air Lines’ ability to
perform was called to the attention of the Board, the
Board refused to reopen the case. I do not know
whether there is merit in those contentions. But no mat-
ter how substantial and important the questions, they are
now beyond judicial review. Today a litigant tenders

¢ By § 801 the approval of the President extends to orders “author-
1zing an air carrier to engage in overseas or foreign air transportation,
Or air transportation between places in the same Territory or posses-
sion.” 52 Stat. 1014, 49 U. S. C. § 601. Section 1 (21) includes in
overseas air transportation commerce between a place in the conti-
nental United States and a place in a Territory or possession of the
United States, or between a place in a Territory or possession of the
United States and a place in any other Territory or possession. 52

Stat. 979, 49 U. 8. C. § 401 (21).
776154 O-—48——13
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questions concerning the arbitrary character of the
Board’s ruling. Tomorrow those questions may relate
to the right to notice, adequacy of hearings, or the lack
of procedural due process of law. But no matter how
extreme the action of the Board, the courts are powerless
to correct it under today’s decision. Thus the purpose
of Congress is frustrated.

Judicial review would assure the President, the litigants
and the public that the Board had acted within the limits
of its authority. It would carry out the aim of Congress
to guard against administrative action which exceeds the
statutory bounds. It would give effect to the interests
of both Congress and the President in this field.

SEABOARD AIR LINE RAILROAD CO. v. DANIEL,
ATTORNEY GENERAL, ET AL.

APPEAL FROM THE SUPREME COURT OF SOUTH CAROLINA.

No. 390. Argued January 8, 1948 —Decided February 16, 1948.

In a railroad reorganization under § 5 of the Interstate Commerce
Act, as amended by the Transportation Act of 1940, a Virginia cor-
poration, with the approval of the Interstate Commerce Commis-
sion, succeeded to the ownership and operation of a unitary railroad
system in six states, including South Carolina. In granting its
approval, the Commission found that, for the corporation to com-
ply with the laws of South Carolina forbidding the ownership and
operation of railroads in the State by foreign corporations, would
result in “substantial delay and needless expense” and “would not
be consistent with the public interest.” The corporation sued in
the Supreme Court of South Carolina to enjoin the State Attorney
General from enforcing these state laws against it or collecting the
heavy statutory penalties for noncompliance. Held:

1. The State Supreme Court had jurisdiction of the suit, with
power to determine whether the Commission’s order exempted the
corporation from compliance with the state railroad corporation
laws and, if so, whether the Commission had transcended its stat-

utory authority in making the order. Pp. 122-123.
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2. The Commission’s order was intended to exempt the corpora-
tion from obedience to the State’s laws forbidding foreign corpora-
tions to own or operate railroads in the State. P. 124.

3. The Commission was authorized to issue such an order by § 5
of the Interstate Commerce Act, as amended by the Transportation
Act of 1940. Texzas v. United States, 292 U. S. 522. Pp. 124~
126.

4. It was not prevented from doing so by § 5 (11), which forbids
creation of a federal corporation but authorizes a state railroad
corporation to exercise the powers therein granted in addition to
those bestowed upon it by the state of its creation. Pp. 126-127.

5. The corporation is entitled to the injunction it sought. P.
127.

211 8. C. 122,43 8. E. 2d 839, reversed.

The Supreme Court of South Carolina dismissed a suit
brought therein by a Virginia railroad corporation to
enjoin the Attorney General of South Carolina from en-
forcing against it certain state laws forbidding foreign
corporations to own or operate railroads in the State.
211 8. C. 122,43 S. E. 2d 839. On appeal to this Court,
reversed and remanded, p. 127.

W.R. C. Cocke argued the cause for appellant. With
him on the brief were J. B. S. Lyles, Harold J. Gallagher,
Leonard D. Adkins and James B. McDonough, Jr.

Irvine F. Belser, Assistant Attorney General of South
Carolina, argued the cause for appellees. With him on
the brief were John M. Daniel, Attorney General, and
T.C. Callison, Assistant Attorney General.

MR. Justice Brack delivered the opinion of the Court.

The constitution and statutes of South Carolina pro-
vide that railroad lines within that State can be owned
and operated only by state-created corporations; a rail-
road corporation chartered only under the laws of another
state is forbidden under heavy penalties to exercise such
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powers within South Carolina.! There is a way, however,
in which a foreign railroad corporation may, under South
Carolina statutes, indirectly exercise some powers over
its South Carolina operations. It may organize a South
Carolina subsidiary. In addition, it may, under South
Carolina law, consolidate that corporation with itself.
In that event, so far as South Carolina statutes can gov-
ern, the consolidated result would be a corporation both
of South Carolina and of another state.?

In 1946 the appellant, Seaboard Air Line Railroad Com-
pany, with the approval of the Interstate Commerce Com-
mission, succeeded to the ownership and operation of a
unitary railroad system with 4,200 railway miles in six
southern states. Seven hundred and thirty-six miles of
its lines traverse South Carolina connecting with its lines
in adjoining states. Appellant is a Virginia created cor-
poration, has no South Carolina subsidiary, and has ef-
fected no consolidation with a South Carolina created
corporation. It is therefore subject to the penalties pro-
vided by South Carolina law if that law can validly be
applied to it.

This action was brought by appellant in the South
Carolina Supreme Court to enjoin the state attorney
general from attempting to collect the statutory penal-
ties from appellant or to enforce the statutory provisions
against 1t° The complaint alleged the following facts,

18. C. Const. Art. 9, §8; S. C. Code Ann. § 7784 (1942). Viola-
tions are punishable by fines of $500 for each county in which the
railroad operates. Apparently each day’s operation of the railroad
constitutes a separate offense. The appellant in this suit operates
in 30 South Carolina counties.

28. C. Const. Art. 9, §8; S. C. Code Ann. §§ 7777, 7778, 7779,
7785, 7789 (1942). See Geraty v. Atlantic Coast Line R. Co., 80
S. C. 355, 361, 60 S. E. 936, 937.

3 The appellant also prayed for a mandamus to compel the Secre-
tary of State to accept and file papers and documents tendered by
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about which there is no substantial dispute. Appellant
applied to the Interstate Commerce Commission for ap-
proval of its purchase of the railway system pursuant to
§5 of the Interstate Commerce Act, as amended, 49
U.S.C. §5. After notice to the Governor of South Caro-
lina and others, the Commission conducted hearings and
made a report in which it found that compliance by ap-
pellant with the South Carolina railroad corporation laws
would result in “substantial delay and needless expense.”
It further found that compliance “would not be consistent
with the public interest”—the criterion which § 5 re-
quired the Commission to use in passing upon a change
in ownership or control of a railroad. The Commission
then entered an order which authorized appellant, as a
Virginia corporation, to own and operate the entire sys-
tem including the South Carolina mileage. The com-
plaint also asserted that the order, by explicit reference to
the Commission finding in its report, affirmatively author-
ized appellant to own and operate the entire railway
system without complying with the South Carolina rail-
road corporation laws.*

The answer to the complaint did not challenge the
constitutional power of Congress to relieve appellant of
compliance with South Carolina’s requirements of state
incorporation. It took the position that insofar as the
Commission order could be interpreted as an attempt to
override state laws in this respect it was void because
outside the scope of the Commission’s statutory authority.

—_—

appellant seeking authority to do business in the state as a foreign
corporation under other South Carolina statutes. That phase of the
case is not pressed here.

“The complaint also alleged, and it is argued here, that the state
constitutional and statutory provisions imposed burdens on this
ln.terstate railroad in violation of the Commerce Clause of the Con-
stitution of the United States. The view we take makes it unneces-
sary for us to pass on this contention.
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The appellant then filed a demurrer on the ground that
the answer as a matter of law constituted neither a defense
nor a counterclaim since it admitted all allegations of fact
in the complaint, and advanced nothing more than errone-
ous legal conclusions as asserted reasons why appellant
should not be granted the relief for which it prayed.

No evidence was taken and the State Supreme Court
decided the case on the pleadings. That court construed
the Commission’s order as relieving appellant from com-
pliance with the statutory and constitutional provisions
in issue, but it agreed with the respondents that the Com-
mission lacked power under § 5 to enter such an order.
Accordingly the State Supreme Court revoked the tem-
porary restraining order it had previously issued, denied
the requested injunction, and dismissed the complaint.
211 S. C. 122,43 S. E. 2d 839. The case is properly here
on appeal under § 237 (a) of the Judicial Code, as
amended, 28 U.S. C. § 344 (a).

First. The complaint largely relied on an order of the
Interstate Commerce Commission as a basis for the relief
sought. The answer questioned the validity and scope
of that order but did not seek a decree to set it aside
or suspend it. Federal district courts have exclusive
jurisdiction of suits to enjoin, set aside, annul or suspend
an order of the Commission. In such suits the United
States is an indispensable party. 28 U. S. C. § 46. Al-
though the jurisdiction of the South Carolina Supreme
Court was there conceded, and is not here challenged,
we think it appropriate to pass upon it.

So far as the appellant’s complaint is concerned, this
is not the kind of action to “set aside” a Commission
order of which the federal district courts have exclusive
jurisdiction. While the action does involve the scope
and validity of a Commission order, the relief requested
in the complaint was the removal of an obstruction to
the railroad’s obedience to the order, not its suspension
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or annulment. Nor did the answer seek to have the
enforcement of the order enjoined, although it did ques-
tion its validity as a basis for the relief sought in the
complaint.

The appellant was in this dilemma. Federal law re-
quired it to obey the order so long as it remained in
effect; for a failure to abide by its terms serious federal
penalties could be imposed onit. 49 U.S.C. §§ 10 (1), 16
(7), (8), (9), (10). On the other hand, South Carolina
statutes provided penalties for obedience to the order,
which South Carolina officials asserted were enforceable
against appellant despite the Commission’s order. There
was thus a bona fide controversy between appellant and
the state officials over the validity of the order. Appel-
lant wanted to obey the order; the state officials insisted
appellant must obey their statutes instead. Federal dis-
trict courts have not been granted special jurisdiction to
review and confirm orders of the Commission at the suit
of railroads wishing to obey such orders.

Under the foregoing circumstances appellant was not
compelled to wait until someone who had standing to
attack the Commission’s order might decide to seek its
annulment in a federal district court. It properly sought
relief from a court which could obtain jurisdiction of the
parties whose refusal to recognize the order gave rise to its
predicament. And the state court then had power, be-
cause of the issues raised by the complaint and because of
the relief requested, to determine whether the order, prop-
erly interpreted, did exempt appellant from compliance
with the state railroad corporation laws and, if so, whether
the Commission had transcended its statutory authority
in making the order. Illinois Cent. R. Co. v. Public Utili-
ties Comm’n, 245 U. S. 493, 502-505. See Lambert
Run Coal Co. v. Baltimore & O. R. Co., 258 U. S. 377,
381-382; Central New England R. Co. v. Boston & A. R.
Co.,279 U. 8. 415, 420-421.
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Second. It is here contended that the Commission’s
order did not manifest a clear purpose to authorize the
exemption of appellant from obedience to the state’s
domestic corporation policy. We have no doubt that the
Commission intended its order to have this effect. Its
final order expressly stated that, subject to a condition
not here relevant, it approved and authorized “the pur-
chase . . . and the operation” by the appellant of the
South Carolina and other railroad properties. Further-
more, the Commission discussed the South Carolina
requirements in its report and therein made findings that
compliance by appellant with them “would not be con-

sistent with the public interest.” These references were
made to the South Carolina provisions, according to the
Commission’s report, in response to the appellant’s sug-
gestion that it would “avoid complications” if the Com-
mission’s report showed “on its face that our order is

intended to override them.”

Third. Respondents contend that the Commission
lacked statutory authority to enter an order which would
permit a Virginia corporation to operate these railroad
lines in and through South Carolina contrary to that
state’s constitutional and legislative policy. They point
to the broad powers states have always exercised in ex-
cluding foreign corporations and in admitting them within
their borders upon conditions. They also emphasize the
importance of this regulatory power to the states, and
urge that, in the absence of express language requiring it,
§ 5 should be construed neither to restrict that state power
nor to authorize the Commission to override state enact-
ments. Recognizing the force of these arguments in gen-
eral, we note the following circumstances which render
them inapplicable in this case.

Congress has long made the maintenance and develop-
ment of an economical and efficient railroad system a mat-
ter of primary national concern. Its legislation must be
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read with this purpose in mind. In keeping with this
purpose Congress has often recognized that the nation’s
railroads should have sound corporate and financial struc-
tures and has taken appropriate steps to this end. The
purchase of this very railroad by appellant resulted from
extensive reorganization proceedings conducted by the
Interstate Commerce Commission and federal district
courts in accordance with congressional enactments ap-
plicable to railroads. In furtherance of this congressional
policy these agencies approved reorganization plans which
called for the purchase and operation of these properties,
including the portion in South Carolina, by appellant, as
a Virginia corporation.

This Court has previously approved a Commission
order entered in a § 5 consolidation proceeding which
granted a railroad relief from state laws analogous to the
state requirements here. Texas v. United States, 292
U. S. 522 (1934). Most of the reasons which justified
the Commission’s order in that case are equally applicable
here. Furthermore, since that case was decided Congress
has given additional proof of its purpose to grant adequate
power to the Commission to override state laws which may
interfere with efficient and economical railroad operation.
By § 5 (11) of the Interstate Commerce Act, as amended
by the Transportation Act of 1940, 54 Stat. 908, 49
U. 8. C. §5(11), Congress granted the Commission
“exclusive and plenary” authority in refusing or approv-
ing railroad consolidations, mergers, acquisitions, etc.
The breadth of this grant of power can be under-
stood only by reference to § 5 (2) (b) which authorizes
the Commission to condition its approval upon “such
terms and conditions and such modifications as it shall
find to be just and reasonable.” All of this power can be
exercised in accordance with what the Commission may
find to be “consistent with the public interest.” The pur-
chaser of railroad property with Commission approval is
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authorized by § 5 (11) “to own and operate any proper-
ties . . . acquired through said transaction without in-
voking any approval under State authority,” and such an
approved owner, according to that paragraph, is “relieved
from the operation of the antitrust laws and of all other
restraints, limitations, and prohibitions of law, Federal,
State, or municipal, insofar as may be necessary to enable
them to carry into effect the transaction so approved . . .
and to hold, maintain, and operate any properties . . .
acquired through such transaction.”

This language very clearly reposes power in the Com-
mission to exempt railroads under a § 5 proceeding from
state laws which bar them from operating in the state
or impose conditions upon such operation. The state
court nevertheless thought that the last sentence of § 5
(11) negatived a congressional purpose to empower the
Commission to relieve railroads from state laws such as
South Carolina’s. That sentence reads: “Nothing in this
section shall be construed to create or provide for the
creation, directly or indirectly, of a Federal corporation,
but any power granted by this section to any carrier or
other corporation shall be deemed to be in addition to and
in modification of its powers under its corporate charter
or under the laws of any State.” We see nothing in this
sentence that detracts from the broad powers granted the
Commission by § 5. In fact, the language of the sentence
appears to support the Commission’s power here exercised.
Although the sentence bars creation of a federal corpora-
tion, it clearly authorizes a railroad corporation to exer-
cise the powers therein granted over and above those
bestowed upon it by the state of its creation. These fed-
erally conferred powers can be exercised in the same man-
ner as though they had been granted to a federally created
corporation. See California v. Central Pacific R. Co., 127
U. S. 1, 38, 40-45. Here, just as a federally created rail-
road corporation could for federal purposes operate in
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South Carolina, so can this Virginia corporation exercise
its federally granted power to operate in that State.

Other arguments of respondent have been considered
and found to be without merit. Appellant is entitled to
the injunetion it sought.

The judgment of the South Carolina Supreme Court
denying the injunction and dismissing the complaint is
reversed, and the cause is remanded to that court for pro-
ceedings not inconsistent with this opinion.

Reversed and remanded.

FUNK BROTHERS SEED CO. v. KALO
INOCULANT CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SEVENTH CIRCUIT.

No. 280. Argued January 13, 1948 —Decided February 16, 1948.

1. Certain product claims of Bond Patent No. 2,200,532, on certain
mixed cultures of root-nodule bacteria capable of inoculating the
seeds of leguminous plants belonging to several cross-inoculation
groups, held invalid for want of invention. Pp. 128-132.

2. Discovery of the fact that certain strains of each species of these
bacteria can be mixed without harmful effect on the properties of
either is not patentable, since it is no more than the discovery of
a phenomenon of nature. P.131.

3. The application of this newly-discovered natural principle to the
problem of packaging inoculants was not invention or discovery
within the meaning of the patent laws. Pp. 131-132.

161 F. 2d 981, reversed.

In a patent infringement suit, the District Court held
certain product claims invalid for want of invention. The
Cireuit Court of Appeals reversed. 161 F. 2d 981. This
Court granted certiorari. 332 U. S. 755. Reversed,
p. 132.
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H. A. Toulmin, Jr. argued the cause for petitioner.
With him on the brief was D. C. Staley.

J. Bernhard Thiess argued the cause for respondent.
With him on the brief were Sidney Neuman and M. Hud-
son Rathburn.

Mgr. Justice Dougras delivered the opinion of the
Court.

This is a patent infringement suit brought by respond-
ent. The charge of infringement is limited to certain
product claims® of Patent No. 2,200,532 issued to Bond
on May 14, 1940. Petitioner filed a counterclaim asking
for a declaratory judgment that the entire patent be
adjudged invalid.* The District Court held the product
claims invalid for want of invention and dismissed the
complaint. It also dismissed the counterclaim. Both
parties appealed. The Circuit Court of Appeals reversed,
holding that the product claims were valid and infringed
and that the counterclaim should not have been dismissed.
161 F. 2d 981. The question of validity is the only ques-
tion presented by this petition for certiorari.

Through some mysterious process leguminous plants
are able to take nitrogen from the air and fix it in the
plant for conversion to organic nitrogenous compounds.
The ability of these plants to fix nitrogen from the air
depends on the presence of bacteria of the genus Rhizo-

! The product claims in suit are 1, 3, 4, 5, 6, 7, 8, 13, and 14. Claim
4 is illustrative of the invention which is challenged. It reads as
follows:

“An inoculant for leguminous plants comprising a plurality of se-
lected mutually non-inhibitive strains of different species of bacteria
of the genus Rhizobium, said strains being unaffected by each other
In respect to their ability to fix nitrogen in the leguminous plant
for which they are specific.”

2 The patent also contains process claims.
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bium which infect the roots of the plant and form nodules
on them. These root-nodule bacteria of the genus
Rhizobium fall into at least six species. No one species
will infect the roots of all species of leguminous plants.
But each will infect well-defined groups of those plants.®
Each species of root-nodule bacteria is made up of dis-
tinet strains which vary in efficiency. Methods of select-
ing the strong strains and of producing a bacterial culture
from them.have long been known. The bacteria pro-
duced by the laboratory methods of culture are placed in
a powder or liquid base and packaged for sale to and use
by agriculturists in the inoculation of the seeds of legu-
minous plants. This also has long been well known.

It was the general practice, prior to the Bond patent,
to manufacture and sell inoculants containing only one
species of root-nodule bacteria. The inoculant could
therefore be used successfully only in plants of the par-
ticular cross-inoculation group corresponding to this
species. Thus if a farmer had crops of clover, alfalfa,
and soy beans he would have to use three separate inocu-
lants.* There had been a few mixed cultures for field
legumes. But they had proved generally unsatisfactory
because the different species of the Rhizobia bacteria
produced an inhibitory effect on each other when mixed
in a common base, with the result that their efficiency

3 The six well-recognized species of bacteria and the corresponding
groups (cross-inoculation groups) of leguminous plants are:
Rhizobium trifolii Red clover, crimson clover,
mammoth clover, alsike
clover
Rhizobium meliloti Alfalfa, white or yellow
sweet clovers
Rhizobium phaseoli Garden beans
Rhizobium leguminosarum Garden peas and vetch
Rhizobium lupini Lupines
Rhizobium japonicum Soy beans
*See note 3, supra.
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was reduced. Hence it had been assumed that the dif-
ferent species were mutually inhibitive. Bond discovered
that there are strains of each species of root-nodule bac-
teria which do not exert a mutually inhibitive effect on
each other. He also ascertained that those mutually non-
inhibitive strains can, by certain methods of selection
and testing, be isolated and used in mixed cultures. Thus
he provided a mixed culture of Rhizobia capable of inocu-
lating the seeds of plants belonging to several cross-
inoculation groups. It is the product claims which dis-
close that mixed culture that the Circuit Court of Appeals
has held valid.

We do not have presented the question whether the
methods of selecting and testing the non-inhibitive strains
are patentable. We have here only product claims.
Bond does not create a state of inhibition or of non-inhibi-
tion in the bacteria. Their qualities are the work of
nature. Those qualities are of course not patentable.
For patents cannot issue for the discovery of the phe-
nomena of nature. See Le Roy v. Tatham, 14 How. 156,
175. The qualities of these bacteria, like the heat of the
sun, electricity, or the qualities of metals, are part of the
storehouse of knowledge of all men. They are mani-
festations of laws of nature, free to all men and reserved
exclusively to none. He who discovers a hitherto un-
known phenomenon of nature has no claim to a monop-
oly of it which the law recognizes. If there is to be inven-
tion from such a discovery, it must come from the
application of the law of nature to a new and useful end.
See Telephone Cases, 126 U. S. 1, 532-533; Delorest
Radio Co. v. General Electric Co., 283 U. S. 664, 684-685;
Mackay Radio & Tel. Co. v. Radio Corp., 306 U. S. 86,
94; Cameron Septic Tank Co. v. Saratoga Springs, 159
F. 453, 462-463. The Circuit Court of Appeals thought
that Bond did much more than discover a law of nature,
since he made a new and different composition of non-
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inhibitive strains which contributed utility and economy
to the manufacture and distribution of commercial inocu-
lants. But we think that that aggregation of species
fell short of invention within the meaning of the patent
statutes.

Discovery of the fact that certain strains of each species
of these bacteria can be mixed without harmful effect
to the properties of either is a discovery of their qualities
of non-inhibition. It is no more than the discovery of
some of the handiwork of nature and hence is not pat-
entable. The aggregation of select strains of the several
species into one product is an application of that newly-
discovered natural principle. But however ingenious the
discovery of that natural principle may have been, the
application of it is hardly more than an advance in the
packaging of the inoculants. KEach of the species of root-
nodule bacteria contained in the package infects the same
group of leguminous plants which it always infected. No
species acquires a different use. The combination of
species produces no new bacteria, no change in the six
species of bacteria, and no enlargement of the range of
their utility. Each species has the same effect it always
had. The bacteria perform in their natural way. Their
use in combination does not improve in any way their
natural functioning. They serve the ends nature origi-
nally provided and act quite independently of any effort
of the patentee.

There is, of course, an advantage in the combination.
T‘he farmer need not buy six different packages for six
different crops. He can buy one package and use it for
any or all of his crops of leguminous plants. And, as
respondent says, the packages of mixed inoculants also
hold advantages for the dealers and manufacturers by
reducing inventory problems and the like. But a product
must be more than new and useful to be patented; it
must also satisfy the requirements of invention or dis-
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covery. Cuno Engineering Corp. v. Automatic Devices
Corp., 314 U. S. 84, 90, 91, and cases cited; 35 U.S. C. § 31,
R. S. §4886. The application of this newly-discovered
natural principle to the problem of packaging of inocu-
lants may well have been an important commercial
advance. But once nature’s secret of the non-inhibitive
quality of certain strains of the species of Rhizobium was
discovered, the state of the art made the production of
a mixed inoculant a simple step. Even though it may
have been the product of skill, it certainly was not the
product of invention. There is no way in which we could
call it such unless we borrowed invention from the dis-
covery of the natural principle itself. That is to say,
there is no invention here unless the discovery that certain
strains of the several species of these bacteria are non-
inhibitive and may thus be safely mixed is invention.
But we cannot so hold without allowing a patent to issue
on one of the ancient secrets of nature now disclosed.
All that remains, therefore, are advantages of the mixed
inoculants themselves. They are not enough.

Since we conclude that the product claims do not dis-
close an invention or discovery within the meaning of
the patent statutes, we do not consider whether the other
statutory requirements contained in 35 U. S. C. §31,

R.S. § 4886, are satisfied.
Reversed.

MR. JusTicE FRANKFURTER, concurring.

My understanding of Bond’s contribution is that prior
to his attempts, packages of mixed cultures of inoculants
presumably applicable to two or more different kinds of
legumes had from time to time been prepared, but had
met with indifferent success. The reasons for failure
were not understood, but the authorities had concluded
that in general pure culture inoculants were alone reliable
because mixtures were ineffective due to the mutual in-
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hibition of the combined strains of bacteria. Bond con-
cluded that there might be special strains which lacked
this mutual inhibition, or were at all events mutually
compatible. Using techniques that had previously been
developed to test efficiency in promoting nitrogen fixation
of various bacterial strains, Bond tested such efficiency
of various mixtures of strains. He confirmed his notion
that some strains were mutually compatible by finding
that mixtures of these compatible strains gave good nitro-
gen fixation in two or more different kinds of legumes,
while other mixtures of certain other strains proved
mutually incompatible.

If this is a correct analysis of Bond’s endeavors, two
different claims of originality are involved: (1) the idea
that there are compatible strains, and (2) the experi-
mental demonstration that there were in fact some com-
patible strains. Insofar as the court below concluded that
the packaging of a particular mixture of compatible
strains is an invention and as such patentable, I agree,
provided not only that a new and useful property results
from their combination, but also that the particular
strains are identifiable and adequately identified. I do
not find that Bond’s combination of strains satisfies these
requirements. The strains by which Bond secured com-
patibility are not identified and are identifiable only by
their compatibility.

Unless T misconceive the record, Bond makes no claim
that Funk Brothers used the same combination of strains
that he had found mutually compatible. He appears
to claim that since he was the originator of the idea that
there might be mutually compatible strains and had prac-
tically demonstrated that some such strains exist, every-
one else is forbidden to use a combination of strains
V&_'hether they are or are not identical with the combina-
tions that Bond selected and packaged together. It was
this claim that, as I understand it, the Distriet Court

776154 O—48— 14
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found not to be patentable, but which, if valid, had been
infringed.

The Circuit Court of Appeals defined the claims to
“cover a composite culture in which are included a plural-
ity of species of bacteria belonging to the general Rhizo-
bium genus, carried in a conventional base.” 161 F. 2d
981, 983. But the phrase “the claims cover a composite
culture” might mean “a particular composite culture” or
“any composite culture.” The Circuit Court of Appeals
seems to me to have proceeded on the assumption that
only “a particular composite culture” was devised and pat-
ented by Bond, and then applies it to “any composite
culture” arrived at by deletion of mutually inhibiting
strains, but strains which may be quite different from
Bond’s composite culture.

The consequences of such a conclusion call for its re-
jection. Its acceptance would require, for instance in the
field of alloys, that if one discovered a particular mixture
of metals, which when alloyed had some particular desir-
able properties, he could patent not merely this particular
mixture but the idea of alloying metals for this purpose,
and thus exclude everyone else from contriving some other
combination of metals which, when alloyed, had the same
desirable properties. In patenting an alloy, I assume
that both the qualities of the product and its specific
composition would need to be specified. The strains that
Bond put together in the product which he patented can
be specified only by the properties of the mixture. The
District Court, while praising Bond’s achievement, found
want of patentability. The Circuit Court of Appeals
reversed the judgment of the District Court by use of an
undistributed middle—that the claims cover a ‘“‘com-
posite culture”’—in the syllogism whereby they found
patentability.

It only confuses the issue, however, to introduce such
terms as “the work of nature” and the “laws of nature.”
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For these are vague and malleable terms infected with too
much ambiguity and equivocation. Everything that hap-
pens may be deemed ‘“‘the work of nature,” and any pat-
entable composite exemplifies in its properties “the laws of
nature.” Arguments drawn from such terms for ascertain-
ing patentability could fairly be employed to challenge
almost every patent. On the other hand, the suggestion
that “if there is to be invention from such a discovery, it
must come from the application of the law of nature to
a new and useful end” may readily validate Bond’s claim.
Nor can it be contended that there was no invention
because the composite has no new properties other than
its ingredients in isolation. Bond’s mixture does in fact
have the new property of multi-service applicability.
Multi-purpose tools, multivalent vaccines, vitamin com-
plex composites, are examples of complexes whose sole
new property is the conjunction of the properties of their
components. Surely the Court does not mean unwit-
tingly to pass on the patentability of such products by
formulating criteria by which future issues of patent-
ability may be prejudged. In finding Bond’s patent
invalid I have tried to avoid a formulation which, while
it would in fact justify Bond’s patent, would lay the basis
for denying patentability to a large area within existing
patent legislation.

MR. Justice BurtoN, with whom MRg. JUSTICE JACKSON
concurs, dissenting.

On the grounds stated by the Circuit Court of Appeals
the judgment should be affirmed.

When the patentee discovered the existence of certain
strains of bacteria which, when combined with certain
other strains of bacteria, would infect two or more legu-
minous plants without loss of their respective nitrogen-
fixing efficiencies, and utilized this discovery by segre-
gating some of these mutually non-inhibitive strains and
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combining such strains into composite inoculants, we agree
with MR. JusticE FRANKFURTER that the combinations
so produced satisfied the statutory requirements of in-
vention or discovery.! These products were a prompt
and substantial commercial success, filling a long-sought
and important agricultural need.

However, we do not agree that the patent issued for
such products is invalid for want of a clear, concise de-
scription of how the combinations were made and used.
The statutory requirement is that the inventor or dis-
coverer—

“shall file in the Patent Office a written description
of the same, and of the manner and process of making,
constructing, compounding, and using it, in such full,
clear, concise, and exact terms as to enable any per-
son skilled in the art or science to which it appertains,
or with which it is most nearly connected, to make,
construct, compound, and use the same; and in case
of a machine, he shall explain the principle thereof,
and the best mode in which he has contemplated
applying that principle, so as to distinguish it from
other inventions; and he shall particularly point out
and distinetly claim the part, improvement, or com-
bination which he claims as his invention or dis-
covery. . . . No plant patent shall be declared
invalid on the ground of noncompliance with this
section if the description is made as complete as is
reasonably possible.” 2

The completeness and character of the description must
vary with the subject to be described. Machines lend
themselves readily to descriptions in terms of mechanical

1R. 8. § 4886, as amended, 46 Stat. 376; 53 Stat. 1212, 35 U. 8. C.

§ 31.
2R. S. §4888, as amended, 38 Stat. 958-959; 46 Stat. 376, 35

U.S.C.§33.
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principles and physical characteristics. On the other
hand, it may be that a combination of strains of bacterial
species, which strains are distinguished from one another
and recognized in practice solely by their observed effects,
can be definable reasonably only in terms of those effects.
In the present case, the patentee has defined the combina-
tions in terms of their mutually inhibiting and non-inhib-
iting effects upon their respective abilities to take free
nitrogen from the air and place it in the soil. These
combinations were discovered by observation of these
effects—they are in practice identified by these effects
for the commercial uses for which they are made. It is
these effects that differentiate them from the other bac-
teria heretofore generally identified only as common mem-
bers of the same species and not commercially valuable
for use with leguminous plants of more than one of the
groups named in the opinion of the Court. The identifi-
cation of the strains stated in the patent is that which
the patentee used in making the novel combinations of
them that have been shown to be highly useful. There
appears to be no question but that the petitioners are
now able to identify and use the strains in the manner
described in the patent. The record thus indicates that
the description is sufficiently full, clear, concise and exact
to enable persons skilled in the art or science to which
this discovery appertains or with which it is most nearly
connected to make, construct, compound and use the
same. There is no suggestion as to how it would be rea-
sonably possible to describe the patented product more
completely. The patent covers all composite cultures of
bacterial strains of the species described which do not
inhibit each other’s ability to fix nitrogen. Bacteriol-
ogists, skilled in the applicable art, will not have difficulty
in selecting the non-inhibitive strains by employing such
§tandard and recognized laboratory tests as are described
In the application for this patent.
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The statute itself shows that Congress has recognized
the inherent difficulty presented. While this patent may
not be technically a “plant patent” in the precise sense in
which that term is used in this Section, the references in
the Section to the differences in descriptions expected in
mechanical patents and plant patents obviously support
the position here taken. An inventor should not be de-
nied a patent upon an otherwise patentable discovery
merely because the nature of the discovery defies descrip-
tion in conventional terms. Terms ordinarily unsuitable
to describe and distinguish products that are capable of
description and distinction by their appearance may be
the most appropriate in which to describe and distinguish
other products that are not reasonably possible of identi-
fication by their appearance, but which are easily
identified by their effects when being sought for or de-
seribed by those skilled in the art.

WOODS, HOUSING EXPEDITER, v. CLOYD W.
MILLER CO. Er AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE NORTHERN DISTRICT OF OHIO.

No. 486. Argued February 6, 1948 —Decided February 16, 1948.

1. Title IT of the Housing and Rent Act of 1947, enacted after the
effective date of the Presidential Proclamation terminating hos-
tilities on December 31, 1946, and limiting the rent which may
be charged for certain housing accommodations in “defense-rental
areas,” is a valid exercise of the war power of Congress. Hamilton
v. Kentucky Distilleries Co., 251 U. S. 146; Ruppert v. Caffey,
251 U. S. 264; Stewart v. Kahn, 11 Wall. 493. Pp. 141-146.

2. The constitutionality of action taken by Congress does not depend
on recitals of the power which it undertakes to exercise; and the
legislative history shows that Congress was invoking its war power
to cope with a current condition of which the war was a direct
and immediate cause. P. 144.
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3. The Act prescribes adequate standards for the guidance of admin-
istrative action and does not unconstitutionally delegate legislative
power. Pp.144-145.

4. By its exemption of certain classes of housing accommodations,
the Act does not violate the Fifth Amendment. P. 145.

5. The fact that the property regulated suffers a decrease in value
is no more fatal to the exercise of the war power than it is where
the police power is invoked to the same end. P. 146.

74 F. Supp. 546, reversed.

The Housing Expediter sued to enjoin violations of
Title IT of the Housing and Rent Act of 1947. The Dis-
trict Court denied a permanent injunction on the ground
that the Act was unconstitutional. 74 F. Supp. 546. On
direct appeal to this Court, reversed, p. 146.

Solicitor General Perlman argued the cause for appel-
lant. With him on the brief were Robert L. Stern, Robert
W. Ginnane, Irving M. Gruber and Ed Dupree.

Paul 8. Knight argued the cause and filed a brief for
appellees.

Mr. Justice Doucras delivered the opinion of the
Court.

The case is here on a direct appeal, Act of August 24,
1937, 50 Stat. 752, 28 U. S. C. § 349a, from a judgment
of the District Court holding unconstitutional Title IT of
the Housing and Rent Act of 1947. 61 Stat. 193, 196.

The Act became effective on July 1, 1947, and the fol-
lowing day the appellee demanded of its tenants increases
of 40% and 60% for rental accommodations in the Cleve-
land Defense-Rental Area, an admitted violation of the
Act and regulations adopted pursuant thereto. Appel-

! Section 204 (b) of the Act provides that “no person shall demand,
accept, or receive any rent for the use or occupancy of any controlled
housing accommodations greater than the maximum rent established
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lant thereupon instituted this proceeding under § 206 (b)
of the Act? to enjoin the violations. A preliminary in-
junction issued. After a hearing it was dissolved and
a permanent injunction denied.

The District Court was of the view that the authority
of Congress to regulate rents by virtue of the war power
(see Bowles v. Willingham, 321 U. S. 503) ended with the
Presidential Proclamation terminating hostilities on De-
cember 31, 1946, since that proclamation inaugurated
“peace-in-fact” though it did not mark termination of
the war. It also concluded that, even if the war power
continues, Congress did not act under it because it did
not say so, and only if Congress says so, or enacts pro-
visions so implying, can it be held that Congress in-
tended to exercise such power. That Congress did not

under the authority of the Emergency Price Control Act of 1942,
as amended, and in effect with respect thereto on June 30, 1947.”
Controlled Housing Rent Regulation, 12 Fed. Reg. 4331, contains
similar provisions. §§2 (a), 4 (a). Provisions of this statute and
regulation, not here material, allow adjustment of maximum rentals
when necessary to correct inequities and permit a 15% increase if
negotiated between landlord and tenant and incorporated in a lease
of a designated term.

2 Section 206 (a) makes it unlawful “to offer, solicit, demand, accept,
or receive any rent for the use or occupancy of any controlled housing
accommodations in excess of the maximum rent prescribed under
section 204.” Section 206 (b) authorized the Housing Expediter to
apply to any federal, state, or territorial court of competent juris-
diction for an order enjoining “any act or practice which constitutes
or will constitute a violation of subsection (a) of this section.”

3 Proclamation 2714, 12 Fed. Reg. 1. That proclamation recog-
nized that “a state of war still exists.” On July 25, 1947, on approv-
ing S. J. Res. 123 terminating certain war statutes, the President
issued a statement in which he declared that “The emergencies de-
clared by the President on September 8, 1939, and May 27, 1941,
and the state of war continue to exist, however, and it is not possible
at this time to provide for terminating all war and emergency
powers.”
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so intend, said the District Court, follows from the pro-
vision that the Housing Expediter can end controls in
any area without regard to the official termination of the
war,’ and from the fact that the preceding federal rent
control laws (which were concededly exercises of the war
power) were neither amended nor extended. The Dis-
trict Court expressed the further view that rent control
is not within the war power because “the emergency
created by housing shortage came into existence long
before the war.” It held that the Act “lacks in uniformity
of application and distinctly constitutes a delegation of
legislative power not within the grant of Congress” be-
cause of the authorization to the Housing Expediter to
lift controls in any area before the Act’s expiration. It
also held that the Act in effect provides “low rentals for
certain groups without taking the property or compen-
sating the owner in any way.” See 74 F. Supp. 546.

We conclude, in the first place, that the war power
sustains this legislation. The Court said in Hamilton v.
Kentucky Distilleries Co., 251 U. S. 146, 161, that the
war power includes the power “to remedy the evils
which have arisen from its rise and progress” and con-
tinues for the duration of that emergency. Whatever
may be the consequences when war is officially termi-
nated,” the war power does not necessarily end with the
cessation of hostilities. We recently held that it is ade-
quate to support the preservation of rights created by
wartime legislation, Fleming v. Mohawk Wrecking &

e ———

*Section 204 (¢) provides: “The Housing Expediter is hereby au-
thorized and directed to remove any or all maximum rents before
?his title ceases to be in effect, in any defense-rental area, if in his
Judgment the need for continuing maximum rents in such area no
longer exists due to sufficient construction of new housing accom-
modations or when the demand for rental housing accommodations
has been otherwise reasonably met.”

®See Commercial Trust Co. v. Miller, 262 U. 8. 51, 57.
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Lumber Co., 331 U. S. 111. But it has a broader sweep.
In Hamilton v. Kentucky Distillerites Co., supra, and
Ruppert v. Caffey, 251 U. S. 264, prohibition laws which
were enacted after the Armistice in World War 1 were
sustained as exercises of the war power because they
conserved manpower and increased efficiency of produc-
tion in the critical days during the period of demobiliza-
tion, and helped to husband the supply of grains and cere-
als depleted by the war effort. Those cases followed the
reasoning of Stewart v. Kahn, 11 Wall, 493, which held
that Congress had the power to toll the statute of limita-
tions of the States during the period when the process of
their courts was not available to litigants due to the
conditions obtaining in the Civil War.

The constitutional validity of the present legislation
follows a fortiori from those cases. The legislative
history of the present Act makes abundantly -clear
that there has not yet been eliminated the deficit
in housing which in considerable measure was caused
by the heavy demobilization of veterans and by
the cessation or reduction in residential construction
during the period of hostilities due to the allocation of
building materials to military projects.® Since the war

® See H. R. Rep. No. 317, 80th Cong., 1st Sess., pp. 1, 2, 3, 10-11.

The Report states, p. 2:

“There are several factors, in addition to the normal increase in
population, which have contributed to the existing housing shortage.
These include demobilization of a large number of veterans, shifts
in population, less intensive use of housing accommodations, amount
of new housing construction, trend away from construction of rental
units, and change from tenant to owner occupancy.”

As to the effect of demobilization of veterans the Report states,
p-2:

“Heavy demobilization of members of our armed forces, particu-
larly in late 1945 and the first half of 1946, made effective an impor-
tant demand for housing accommodations. In 1945 an estimated
6,279,000 veterans of World War IT were returned to civilian life,




WOODS ». MILLER CO.
138 Opinion of the Court.

effort contributed heavily to that deficit, Congress has the
power even after the cessation of hostilities to act to con-
trol the forces that a short supply of the needed article
created. If that were not true, the Necessary and Proper
Clause, Art. I, § 8, cl. 18, would be drastically limited in its
application to the several war powers. The Court has de-
clined to follow that course in the past. Hamilton v.
Kentucky Distilleries Co., supra, pp. 155, 156; Ruppert v.
Caffey, supra, pp. 299, 300. We decline to take it today.
The result would be paralyzing. It would render Con-
gress powerless to remedy conditions the creation of which
necessarily followed from the mobilization of men and ma-
terials for successful prosecution of the war. So to read
the Constitution would be to make it self-defeating.

We recognize the force of the argument that the effects
of war under modern conditions may be felt in the econ-

in 1946 the number so returned was 5,659,000, and in 1947 to Feb-
ruary 28 an additional 212,000 veterans were demobilized. Statistics
are not available as to the number of new family units created by
returning veterans but undoubtedly the figure is substantial and in
many cases creation of new family units was delayed until these
veterans were returned to civilian life. The importance and delayed
impact of the 11,938,000 veterans returned to civilian life in 1945
and 1946 on an already acute housing shortage is readily apparent.”

The effect of the war upon the construction of new dwelling units
is shown by the following table:

Total non-farm dwelling units constructed

350, 000

169, 000
515,000 247,000
603, 000 776, 200
715, 000 799, 000
497,000

The figures for the years 1937-1945 inclusive are taken from H. R.
Rep. No. 317, supra, p. 3. Those for 1946 and 1947 are taken from
U. 8. Bureau of Labor Statistics, Construction, Dec. 1947, p. 4.
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omy for years and years, and that if the war power can
be used in days of peace to treat all the wounds which
war inflicts on our society, it may not only swallow
up all other powers of Congress but largely obliterate
the Ninth and the Tenth Amendments as well. There
are no such implications in today’s decision. We deal
here with the consequences of a housing deficit greatly
intensified during the period of hostilities by the war
effort. Any power, of course, can be abused. But we
cannot assume that Congress is not alert to its consti-
tutional responsibilities. And the question whether the
war power has been properly employed in cases such as
this is open to judicial inquiry. Hamilton v. Kentucky
Dastilleries Co., supra; Ruppert v. Caffey, supra.

The question of the constitutionality of action taken
by Congress does not depend on recitals of the power
which it undertakes to exercise. Here it is plain from
the legislative history that Congress was invoking its
war power to cope with a current condition of which the
war was a direct and immediate cause.” Its judgment on
that score is entitled to the respect granted like legisla-
tion enacted pursuant to the police power. See Block V.
Hirsh, 256 U. S. 135; Marcus Brown Co. v. Feldman, 256
U. S. 170; Chastleton Corp. v. Sinclair, 264 U. S. 543.

Under the present Act the Housing Expediter is author-
ized to remove the rent controls in any defense-rental area
if in his judgment the need no longer exists by reason of
new construction or satisfaction of demand in other ways.*
The powers thus delegated are far less extensive than
those sustained in Bowles v. Willingham, supra, pp. 512—-
515. Nor is there here a grant of unbridled administra-

7See H. R. Rep. No. 317, supra, note 6, and statement of Repre-
sentative Wolcott, Chairman of the House Committee on Banking
and Currency which reported the rent bill, 93 Cong. Rec. 4395.

8 See note 4, supra.
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tive discretion. The standards prescribed pass muster
under our decisions. See Bowles v. Willingham, supra,
pp. 514-516, and cases cited.

Objection is made that the Act by its exemption of
certain classes of housing accommodations® violates the
Fifth Amendment. A similar argument was rejected
under the Fourteenth Amendment when New York made
like exemptions under the rent-control statute which was
here for review in Marcus Brown Co. v. Feldman, supra,
pp. 195, 198-199. Certainly Congress is not under greater
limitations. It need not control all rents or none. It
can select those areas or those classes of property where
the need seems the greatest. See Barclay & Co. v. Ed-
wards, 267 U. S. 442, 450. This alone is adequate answer
to the objection, equally applicable to the original Act
sustained in Bowles v. Willingham, supra, that the present
Act lacks uniformity in application.

®Sec. 202 (¢) provides: “The term ‘controlled housing accommoda-
tions’ means housing accommodations in any defense-rental area,
except that it does not include—(1) those housing accommodations,
in any establishment which is commonly known as a hotel in the
community in which it is located, which are occupied by persons who
are provided customary hotel services such as maid service, furnish-
ing and laundering of linen, telephone and secretarial or desk service,
use and upkeep of furniture and fixtures, and bellboy service; or
(2) any motor court, or any part thereof; or any tourist home
serving transient guests exclusively, or any part thereof; or (3) any
housing accommodations (A) the construction of which was com-
pleted on or after February 1, 1947, or which are additional housing
accommodations created by conversion on or after February 1, 1947,
except that contracts for the rental of housing accommodations to
veterans of World War II and their immediate families, the con-
struction of which was assisted by allocations or priorities under
Public Law 388, Seventy-ninth Congress, approved May 22, 1946,
shall remain in full force and effect, or (B) which at no time during
the period February 1, 1945, to January 31, 1947, both dates in-
clusive, were rented (other than to members of the immediate family
of the occupant) as housing accommodations.”
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The fact that the property regulated suffers a decrease
in value is no more fatal to the exercise of the war power
(Bowles v. Willingham, supra, pp. 517, 518) than it is
where the police power is invoked to the same end. See

Block v. Hirsh, supra.
Reversed.

Mg. JusTiCE FRANKFURTER concurs in this opinion
because it decides no more than was decided in Hamilton
v. Kentucky Distilleries Co., 251 U. S. 146, and Jacob
Ruppert v. Caffey, 251 U. S. 264, and merely applies those
decisions to the situation now before the Court.

MRg. JusTICE JACKSON, concurring,

I agree with the result in this case, but the arguments
that have been addressed to us lead me to utter more ex-
plicit misgivings about war powers than the Court has
done. The Government asserts no constitutional basis
for this legislation other than this vague, undefined and
undefinable “war power.”

No one will question that this power is the most dan-
gerous one to free government in the whole catalogue of
powers. It usually is invoked in haste and excitement
when calm legislative consideration of constitutional limi-
tation is difficult. It is executed in a time of patriotic
fervor that makes moderation unpopular. And, worst of
all, it is interpreted by judges under the influence of
the same passions and pressures. Always, as in this case,
the Government urges hasty decision to forestall some
emergency or serve some purpose and pleads that paralysis
will result if its claims to power are denied or their con-
firmation delayed.

Particularly when the war power is invoked to do things
to the liberties of people, or to their property or economy
that only indirectly affect conduct of the war and do not
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relate to the management of the war itself, the constitu-
tional basis should be scrutinized with care.

I think we can hardly deny that the war power is as
valid a ground for federal rent control now as it has been
at any time. We still are technically in a state of war.
I would not be willing to hold that war powers may be
indefinitely prolonged merely by keeping legally alive a
state of war that had in fact ended. I cannot accept the
argument that war powers last as long as the effects and
consequences of war, for if so they are permanent—as
permanent as the war debts. But I find no reason to
conclude that we could find fairly that the present state
of war is merely technical. We have armies abroad exer-
cising our war power and have made no peace terms with
our allies, not to mention our principal enemies. I think
the conclusion that the war power has been applicable
during the lifetime of this legislation is unavoidable.

FISHER v». HURST, CHIEF JUSTICE, Er AL.

ON MOTION FOR LEAVE TO FILE PETITION FOR WRIT OF
MANDAMTUS.

No. 325, Misc. Decided February 16, 1948.

The order of the state district court quoted in the opinion did not
depart from the mandate issued by this Court in Sipuel v. Board
of Regents, 332 U. S. 631; and a motion for leave to file a petition
for a writ of mandamus to compel compliance with that mandate
15 denied. Pp. 147-151.

Thurgood Marshall, Amos T. Hall, William H. Hastie
and Marian Wynn Perry filed a brief for petitioner.

Per CuriaMm.

Petitioner moves for leave to file a petition for a writ
of mandamus to compel compliance with our mandate
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issued January 12, 1948, in Sipuel v. Board of Regents,
3321U.S.631. We there said:

“The petitioner is entitled to secure legal educa-
tion afforded by a state institution. To this time,
it has been denied her although during the same
period many white applicants have been afforded
legal education by the State. The State must pro-
vide it for her in conformity with the equal protection
clause of the Fourteenth Amendment and provide it
as soon as it does for applicants of any other group.
Maissouri ex rel. Gaines v. Canada, 305 U. S. 337
(1938).”

Petitioner states that on January 17, 1948, the Supreme
Court of Oklahoma rendered an opinion in which it was
said:

“Said Board of Regents is hereby directed, under
the authority conferred upon it by the provisions of
Art. 13-A, Constitution of the State of Oklahoma,
and Title 70 O. S. 1941, Secs. 1976, 1979, to afford
to plaintiff, and all others similarly situated, an op-
portunity to commence the study of law at a state
institution as soon as citizens of other groups are
afforded such opportunity, in conformity with the
equal protection clause of the Fourteenth Amend-
ment of the Federal Constitution and with the pro-
visions of the Constitution and statutes of this state
requiring segregation of the races in the schools of
this state. Art. 13, Sec. 3, Constitution of Okla-
homa; 70 O.S. 1941, Secs. 451-457.

“Reversed with directions to the trial court to take
such proceedings as may be necessary to fully carry
out the opinion of the Supreme Court of the United
States and this opinion. The mandate is ordered to
issue forthwith.”
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It is further stated by petitioner that the District Court
of Cleveland County of Oklahoma entered an order on
January 22, 1948, as follows:

“IT 1S, THEREFORE, ORDERED, ADJUDGED AND DECREED
BY THIS Court that unless and until the separate
school of law for negroes, which the Supreme Court
of Oklahoma in effect directed the Oklahoma State
Regents for Higher Education to establish

‘with advantages for education substantially equal
to the advantages afforded to white students,’

is established and ready to function at the designated
time applicants of any other group may hereafter
apply for admission to the first-year class of the
School of Law of the University of Oklahoma, and
if the plaintiff herein makes timely and proper appli-
cation to enroll in said class, the defendants, Board
of Regents of the University of Oklahoma, et al., be,
and the same are hereby ordered and directed to
either:

“(1) enroll plaintiff, if she is otherwise qualified,
in the first-year class of the School of Law of the
University of Oklahoma, in which school she will
be entitled to remain on the same scholastic basis
as other students thereof until such a separate law
school for negroes is established and ready to func-
tion, or

“(2) not enroll any applicant of any group in said
class until said separate school is established and
ready to function.

“IT 1S FURTHER ORDERED, ADJUDGED AND DECREED
that if such a separate law school is so established
and ready to function, the defendants, Board of
Regents of the University of Oklahoma, et al., be,

and the same are hereby ordered and directed to
776154 0—48—15
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not enroll plaintiff in the first-year class of the
School of Law of the University of Oklahoma.
“The cost of this case is taxed to defendants.
“This court retains jurisdiction of this cause to
hear and determine any question which may arise
concerning the application of and performance of
the duties prescribed by this order.”

The only question before us on this petition for a writ
of mandamus is whether or not our mandate has been
followed. It is clear that the District Court of Cleveland
County did not depart from our mandate.

The petition for certiorari in Sipuel v. Board of Regents,
did not present the issue whether a state might not satisfy
the equal protection clause of the Fourteenth Amendinent
by establishing a separate law school for Negroes. On
submission, we were clear it was not an issue here. The
Oklahoma Supreme Court upheld the refusal to admit
petitioner on the ground that she had failed to demand
establishment of a separate school and admission to it.
On remand, the district court correctly understood our
decision to hold that the equal protection clause permits
no such defense.

Nothing which may have transpired since the orders
of the Oklahoma courts were issued is in the record before
us, nor could we consider it on this petition for writ of
mandamus if it were. The Oklahoma District Court has
retained jurisdiction to hear and determine any question
arising under its order. Whether or not the order is fol-
lowed or disobeyed should be determined by it in the first
instance. The manner in which, or the method by which,
Oklahoma may have satisfied, or could satisfy, the re-
quirements of the mandate of this Court, as applied by
the District Court of Cleveland County in its order of
January 22, 1948, is not before us.




FISHER v. HURST.

147 RurLEDGE, J., dissenting.

Motion for leave to file petition for writ of mandamus
is denied.

Mg. JusticE MURPHY is of the opinion that a hearing
should be had in order to determine whether the action
of the Oklahoma courts subsequent to the issuance of
this Court’s mandate constitutes an evasion of that
mandate.

MR. Justice RUTLEDGE, dissenting.

I am unable to join in the Court’s opinion or in its
disposition of the petition. In my judgment neither the
action taken by the Supreme Court of Oklahoma nor
that of the District Court of Cleveland County, following
upon the decision and issuance of our mandate in No.
369, Sipuel v. Board of Regents, 332 U. S. 631, is con-
sistent with our opinion in that cause or therefore with

our mandate which issued forthwith.*

It is possible under those orders for the state’s officials
to dispose of petitioner’s demand for a legal education
equal to that afforded to white students by establishing
overnight a separate law school for Negroes or to con-
tinue affording the present advantages to white students
while denying them to petitioner. The latter could be
done either by excluding all applicants for admission to
the first-year class of the state university law school after
the date of the District Court’s order or, depending upon
the meaning of that order, by excluding such applicants
and asking all first-year students enrolled prior to that
order’s date to withdraw from school.

Neither of those courses, in my opinion, would com-
ply with our mandate. It plainly meant, to me at any

! The mandate reversed the Oklahoma Supreme Court’s judgment

anfi remanded the cause to it “for proceedings not inconsistent with
this opinion,”
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rate, that Oklahoma should end the discrimination prac-
ticed against petitioner at once, not at some later time,
near or remote. It also meant that this should be done,
if not by excluding all students, then by affording peti-
tioner the advantages of a legal education equal to those
afforded to white students. And in my comprehension
the equality required was equality in fact, not in legal
fiction.

Obviously no separate law school could be established
elsewhere overnight capable of giving petitioner a legal
education equal to that afforded by the state’s long-
established and well-known state university law school.
Nor could the necessary time be taken to create such
facilities, while continuing to deny them to petitioner,
without incurring the delay which would continue the
discrimination our mandate required to end at once.
Neither would the state comply with it by continuing
to deny the required legal education to petitioner while
affording it to any other student, as it could do by exclud-
ing only students in the first-year class from the state
university law school.

Since the state courts’ orders allow the state authorities
at their election to pursue alternative courses, some of
which do not comply with our mandate, I think those
orders inconsistent with it. Accordingly I dissent from
the Court’s opinion and decision in this case.
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KING ». ORDER OF UNITED COMMERCIAL
TRAVELERS OF AMERICA.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
FOURTH CIRCUIT.

No. 171. Argued December 10-11, 1947.—Decided March 8, 1948.

Under the Rules of Decision Act (§ 34 of the Judiciary Act of 1789,
R. 8. §721,28 U. 8. C. § 725), as applied in Erie R. Co. v. Tomp-
kins, 304 U. S. 64, a federal court, in a diversity of citizenship case
arising in South Carolina and turning on a question of state law
on which there has been no decision by the highest court of the
State, need not follow a decision on the question by a South Caro-
lina county court of common pleas, whose decisions are not reported
and, under state practice, are binding only on the parties to the
particular case and do not constitute precedents in any other case
in that court or in any other court of the State. Pp. 153-162.

161 F. 2d 108, affirmed.

In a diversity of citizenship case, a federal district court
awarded a judgment against an insurer to the beneficiary
of a life insurance policy. 65 F. Supp. 740. The Circuit
Court of Appeals reversed. 161 F. 2d 108. This Court
granted certiorari. 332 U. 8. 754. Affirmed, p. 162.

Jesse W. Boyd and Harvey W. Johnson argued the
cause and filed a brief for petitioner.

E. W. Dillon and C. F. Haynsworth, Jr. argued the

cause for respondent. With them on the brief was F.
Dean Rainey.

Mr. Curier Jusrice Vinsox delivered the opinion of
the Court.

This is a suit to obtain payment of the proceeds of a
$5,000 insurance policy. Federal jurisdiction is founded
on diversity of citizenship, and, for present purposes,
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South Carolina law is controlling.” We granted certio-
rari® in order to determine whether the Circuit Court of
Appeals’ refusal to follow the only South Carolina deci-
sion directly in point, the decision of a Court of Common
Pleas, was consistent with the Rules of Decision Act®
as applied in Erie R. Co.v. Tompkins, 304 U. S. 64 (1938),
and subsequent cases.

The petitioner, Mrs. King, is the beneficiary of the pol-
icy; her husband, Lieutenant King, was the insured; and
the respondent Order of United Commercial Travelers of
America is the insurer. The policy insured against King’s
accidental death, but contained a clause exempting the
respondent from liability for “death resulting from par-
ticipation . . . in aviation.” It is this aviation exclusion
clause which gave rise to the litigation now before us.

King lost his life one day in the winter of 1943 when
a land-based Civil Air Patrol plane in which he was
flight observer made an emergency landing thirty miles
off the coast of North Carolina. The plane sank, but
King was not seriously hurt and managed to get out of
the plane and don his life jacket. He was still alive
two and a half hours later, when an accompanying plane
was forced to leave the scene. When picked up about
four and a half hours after the landing, however, he was
dead. The medical diagnosis was “Drowning as a result
of exposure in the water.”

The respondent took the position that death, while
“accidental,” resulted from “participation . . . in avia-

! Both courts below so held, and until the case was briefed for
this Court, neither party took issue with this holding or raised any
full faith and credit question. Hence it is unnecessary for us to con-
sider whether or not United Commercial Travelers of America V.
Wolfe, 331 U. S. 586 (1947), is applicable.

2332 U.S.754.

3 Judiciary Act of 1789, § 34, R. 8. § 721,28 U. S. C. § 725.
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tion.” Accordingly, it refused to pay Mrs. King the pro-
ceeds of the policy. A resident of South Carolina, she
then sued the respondent in a court of that State, con-
tending that drowning rather than the airplane flight was
the cause of death within the meaning of the policy.
The respondent, an Ohio corporation, exercised its statu-
tory right to remove the cause to the Federal District
Court for the Western District of South Carolina.*

The parties agreed that South Carolina law was con-
trolling, but up to the time of the District Court’s decision
neither of them had located any decision on aviation
exclusion clauses by any South Carolina court. The Dis-
trict Court therefore fell back on what it deemed to be
general prineciples of South Carolina insurance law, as
enunciated by the State Supreme Court: that ambiguities
in an insurance contract are to be resolved in favor of the
beneficiary, and that the cause of death, within the mean-

ing of accident insurance policies, is the immediate, not the
remote cause.® Applying these principles, the court held
that King’s death resulted from drowning, not from par-
ticipation in aviation, and that Mrs. King was entitled to
recover.®

428U.8.C.§71.

*For this proposition the court cited Goethe v. New York Life
Ins. Co., 183 S. C. 199, 190 S. E. 451 (1937). In that case the in-
sured died following vigorous efforts to put out a fire. There was
disputed medical evidence as to whether the symptoms shown just
before death indicated heatstroke or heart disease as the cause of
dgath. There was no evidence that the insured suffered from heart
disease before that time. The Supreme Court of South Carolina
upheld a jury determination that heatstroke caused death, and then,
on the most disputed point in the case, ruled that heatstroke was
& “bodily injury” within the meaning of an accident insurance
policy. It seems to us, as it apparently did to the Circuit Court
of Appeals, questionable whether this case supports the principle
for which it was cited.

®65 F. Supp. 740 (1946).
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Two months later, a South Carolina court, the Court
of Common Pleas for Spartanburg County, likewise ruled
in favor of Mrs. King in a suit against a different insurer
on a $2,500 policy which contained an almost identical
aviation exclusion clause. The judge followed the same
reasoning as the District Court had and relied, at least
in part, on that court’s decision. Under South Carolina
statutes the insurer in this second case had the right to
appeal to the State Supreme Court,” but did not do so.

On appeal of the present case, the Circuit Court of
Appeals reversed the District Court’s judgment for Mrs.
King® The court acknowledged that under South Caro-
lina law ambiguities in insurance policies are to be con-
strued against the insurer, but it found no ambiguity in
the aviation exclusion clause insofar as its application
to the facts of this case was concerned. On the contrary,
King’s death was thought clearly to have resulted from
“participation . . . in aviation.” Nothing in South Car-
olina Supreme Court decisions, it was said, was incon-
sistent with this view, whereas that court’s accepted
theories of proximate cause in tort cases supported it.’
Under these circumstances, the Circuit Court of Appeals
expressed its disbelief that the Supreme Court of South
Carolina would have ruled for Mrs. King, had her case
been before it, “in the face of reason and the very con-
siderable authority” from other jurisdictions.* The
Common Pleas decision in Mrs. King’s favor, it was
thought, was not binding on the Circuit Court of Appeals

718. C.Code Ann. §§ 26 and 780.

8161 F. 2d 108 (1947).

9 The court cited Horne v. Atlantic Coast Line R. Co., 177 S. C.
461, 181 8. E. 642 (1935).

10 Among the cases cited were Neel v. Mutual Life Ins. Co. of New
York, 131 F. 2d 159 (C. C. A. 2, 1942), and Green v. Mutual Benefit
Life Ins. Co., 144 F.2d 55 (C. C. A. 1,1944).
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as a final expression of South Carolina law since it was
not binding on other South Carolina courts and since
the court rendering it had relied on the District Court’s
ruling in the present case.

After we granted certiorari, a new factor was inter-
jected in the case. Another South Carolina Court of
Common Pleas, the one for Greenville County, handed
down an opinion which, so far as relevant here, expressly
rejected the reasoning of the Spartanburg Court of Com-
mon Pleas and espoused that of the Circuit Court of
Appeals.

What effect, if any, we should give to this second Com-
mon Pleas decision becomes an appropriate subject for
inquiry only if it is first determined that the Circuit Court
of Appeals erred in not following the Spartanburg deci-
sion, which was the only one outstanding at the time of
its action. We therefore address ourselves first to that
question.

The Rules of Decision Act ' commands federal courts
to regard as “rules of decision” the substantive “laws”
of the appropriate state, except only where the Consti-
tution, treaties, or statutes of the United States provide
otherwise. And the Erie R. Co. case decided that “laws,”
in this context, include not only state statutes, but also
the unwritten law of a state as pronounced by its courts.

The ideal aimed at by the Act is, of course, uniformity
of decision within each state. So long as it does not
Impinge on federal interests, a state may shape its own
law in any direction it sees fit, and it is inadmissible that
cases dependent on that law should be decided differently

' Although the decision by the Spartanburg Court of Common
Pleas was rendered after the District Court decision, it was proper for
the Circuit Court of Appeals to consider it. See Vandenbark v.
Owens-Illinois Co., 311 U. S. 538 (1941).

12 See note 3, supra.
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according to whether they are before federal or state
courts. This is particularly true where accidental factors
such as diversity of citizenship and the amount in con-
troversy enable one of the parties to choose whether the
case is tried in a federal or a state court.

Effectuation of that policy is comparatively easy when
the issue confronting a federal court has previously been
decided by the highest court in the appropriate state;
the Erie R. Co. case decided that decisions and opinions
of that court are binding on federal courts. The Erie R.
Co. case left open, however, the more difficult question
of the effect to be given to decisions by lower state courts
on points never passed on by the highest state court.

Two years later, a series of four cases presented some
aspects of that question. In three of the cases this Court
held that federal courts are bound by decisions of a state’s
intermediate appellate courts unless there is persuasive
evidence that the highest state court would rule other-
wise. Sixz Companies v. Highway District, 311 U. S. 180
(1940); West v. American T. & T. Co., 311 U. S. 223
(1940) ; and Stoner v. New York Life Ins. Co., 311 U. S.
464 (1940).* In the fourth case, Fidelity Union Trust
Co. v. Field, 311 U. S. 169 (1940), the Court went further
and held that a federal court had to follow two decisions
announced four years earlier by the New Jersey Court
of Chancery, a court of original jurisdiction.

131n all three cases the state supreme court had refused to review
the intermediate appellate court decision; in the West and Stoner
cases, the intermediate appellate court’s decision had involved the
same parties engaged in the subsequent case before the federal courts;
and in the Siz Companies case, the intermediate appellate court’s
decision had remained on the books for over twenty years without
disapproval. These factors were mentioned in our opinions, but were
not necessarily determinative. See Fidelity Union Trust Co.v. Field,
311 U.S. 169, 178 (1940).
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The Fidelity Union Trust Co. case did not, however,
lay down any general rule as to the respect to be accorded
state trial court decisions. This Court took pains to
point out that the status of the New Jersey Court of
Chancery was not that of the usual nist prius court. It
had state-wide jurisdiction. Its standing on the equity
side was comparable to that of New Jersey’s intermediate
appellate courts on the law side. A uniform ruling by
the Court of Chancery over a course of years was seldom
set aside by the state’s highest court. And chancery de-
crees were ordinarily treated as binding in later cases in
chancery.

The present case involves no attack on the policy of
the Rules of Decision Act, the principle of the Erie R. Co.
case, or the soundness of the other cases referred to above.
It involves the practical administration of the Act; and
the question it raises is whether, in the long run, it would
promote uniformity in the application of South Carolina
law if federal courts confronted with questions under that
law were obliged to follow the ruling of a Court of Com-
mon Pleas.

The Courts of Common Pleas make up South Carolina’s
basic system of trial courts for civil actions.* There are
fourteen judges for these courts, one for each of the judi-
cial circuits into which the state’s forty-six counties are

8. C. Const., Art. 5, § 15. These courts also have limited appel-
late jurisdiction, varying somewhat from county to county. The
Court of Common Pleas for Spartanburg County handles appeals
from the county’s probate court, 1 S. C. Code Ann. § 228, its court
of domestic relations, 1 id. §§ 256-24 and 256-44, and its magistrates
courts. The latter have civil jurisdiction concurrent with the courts of
Common Pleas only in suits involving less than $100, 1 id. § 257.

The county court for Spartanburg County has concurrent juris-
diction in civil suits involving less than $3,000, but appeal from its
decisions is directly to the Supreme Court of South Carolina, 1 id.
§§ 184 and 190.
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grouped.”” A circuit judge hears civil cases at specified
times in each county comprising the circuit to which
he is then assigned, and at such times his court is called
the Court of Common Pleas for that particular county.*
In addition, he presides over a parallel set of eriminal
courts, the Courts of General Sessions. South Carolina
has no tier of intermediate appellate courts, and appeal
from Common Pleas decisions is directly, and as a matter
of right, to the State Supreme Court.”

While the Courts of Common Pleas are denominated
courts of record, their decisions are not published or
digested in any form whatsoever. They are filed only
in the counties in which the cases are tried, and even
there the sole index is by the parties’ names.”®* Perhaps
because these facts preclude ready availability to bench
and bar, the Common Pleas decisions seem to be accorded
little weight as precedents in South Carolina’s own courts.
In this connection, respondent has submitted a certificate
from the Chief Justice of the Supreme Court of South
Carolina to the effect that “under the practice in this State
an unappealed decision of the Court of Common Pleas is
binding only upon the parties who are before the Court
in that particular case and would not constitute a prece-
dent in any other case in that Court or in any other court
in the State of South Carolina.”

Consideration of these facts leads us to the conclusion
that the Circuit Court of Appeals did not commit error.
While that court properly attributed some weight to the

158 C. Const., Art. 5, §13; 1 S. C. Code Ann. §50. There is
provision for periodic interchange of judges among the cireuits.
18.C. Code Ann. § 22.

16 5. C. Const., Art. 5, § 16; 1 S. C. Code Ann. §§ 51-64.

17 See note 7 supra.

183 C. Circuit Court Rule 39. There is a Clerk of the Court of
Common Pleas for each county. S. C. Const., Art. 5, § 27.




KING ». ORDER OF TRAVELERS. 161
153 Opinion of the Court.

Spartanburg Common Pleas decision, we believe that it
was justified in holding the decision not controlling and
in proceeding to make its own determination of what the
Supreme Court of South Carolina would probably rule
in a similar case.

In the first place, a Court of Common Pleas does not
appear to have such importance and competence within
South Carolina’s own judicial system that its decisions
should be taken as authoritative expositions of that State’s
“law.” In future cases between different parties, as indi-
cated above, a Common Pleas decision does not exact
conformity from either the same court or lesser courts *°
within its territorial jurisdiction; and it may apparently
be ignored by other Courts of Common Pleas without
the compunctions which courts often experience in reach-
ing results divergent from those reached by another
court of coordinate jurisdiction. Thus a Common Pleas

decision does not, so far as we have been informed, of
itself evidence one of the ‘rules of decision commonly

3 20

accepted and acted upon by the bar and inferior courts.
Furthermore, as we have but recently had occasion to
remark, a federal court adjudicating a matter of state
law in a diversity suit is, “in effect, only another court
of the State”; # it would be incongruous indeed to hold
the federal court bound by a decision which would not
be binding on any state court.

Secondly, the difficulty of locating Common Pleas deci-
sions is a matter of great practical significance. Litigants
could find all the decisions on any given subject only
by laboriously searching the judgment rolls in all of
South Carolina’s forty-six counties. To hold that federal

. e., county courts, magistrates courts, probate courts, and courts
of domestic relations. See note 14 supra.

¥ West v. American T. & T. Co., 311 U. 8. 223, 236 (1940).

* Guaranty Trust Co.v. York, 326 U.S. 99, 108 (1945).
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courts must abide by Common Pleas decisions might well
put a premium on the financial ability required for ex-
haustive screening of the judgment rolls or for the main-
tenance of private records. In cases where the parties
could not afford such practices, the result would often
be to make their rights dependent on chance; for every
decision cited by counsel there might be a dozen adverse
decisions outstanding but undiscovered.?

In affirming the decision below, we are deciding only
that the Circuit Court of Appeals did not have to follow
the decision of the Court of Common Pleas for Spartan-
burg County. We do not purport to determine the cor-
rectness of its ruling on the merits. Nor is our decision
to be taken as promulgating a general rule that federal
courts need never abide by determinations of state law
by state trial courts. As indicated by the Fidelity Union
Trust Co. case, other situations in other states may well
call for a different result.

It may also be well to add that, even if the Circuit
Court of Appeals had been in error at the time of its deci-
sion, reversal of its judgment would not necessarily be ap-
propriate in view of the second Common Pleas decision.”
But we prefer to regard that second decision as an illus-
tration of the perils of interpreting a Common Pleas
decision as a definitive expression of “South Carolina
law,” not as a controlling factor in our decision.

Affirmed.

21n the present case, the Spartanburg decision came to light
because petitioner had been a party to it, the Greenville decision
because respondent’s counsel had been a party to it.

23 See Vandenbark v. Owens-Illinois Co., 311 U. S. 538 (1941).
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SUTTLE, ADMINISTRATRIX, ». REICH BROS.
CONSTRUCTION CO. ET AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
FIFTH CIRCUIT.

No. 214. Argued December 18, 1947 —Decided March 8, 1948.

A resident and citizen of Mississippi brought an action based on
diversity of citizenship in the Federal District Court for the Eastern
District of Louisiana against a partnership and its individual mem-
bers who were residents of the Western District of Louisiana and
a Texas corporation which had qualified to do business in Louisiana
and made itself amenable to suit in the federal courts for either
the Eastern or Western District of that State. Held.: The venue
was improper as to the partnership and its individual members
and the suit was properly dismissed as to them, since none of the
parties was a resident of the Eastern District of Louisiana within
the meaning of §§ 51 and 52 of the Judicial Code. Pp. 164-169.

(a) The “residence” of a corporation, within the meaning of
the venue statutes, is only in the state and district in which it
was incorporated. Pp. 166-168.

(b) While, concededly, the Texas corporation had made itself
amenable to suit in the federal courts of either district in Louisiana
by qualifying to do business in that State, such action on the part
of the corporation did not constitute a waiver by the partnership
and its individual members of the privileges conferred upon them
by the venue statutes. P. 168.

161 F. 2d 289, affirmed.

The District Court for the Eastern District of Louisiana
dismissed as to respondents (residents of the Western
District), on the ground of improper venue, a suit brought
against them and a foreign corporation by a resident of
Mississippi. The Circuit Court of Appeals afirmed. 161
F.2d 289. This Court granted certiorari. 332 U.S. 755.
Affirmed, p. 169.

Charles F. Engle and John D. Miller argued the cause
and filed a brief for petitioner,




164 OCTOBER TERM, 1947.
Opinion of the Court. 333 U.S.

George T. Owen, Jr. argued the cause and filed a brief
for respondents.

Mkr. CHiIer Justice VinsoN delivered the opinion of
the Court.

We granted certiorari in this case to consider a question
arising under the federal venue statutes. Petitioner, a
resident and citizen of the State of Mississippi, brought
a negligence action based on diversity of citizenship in
the District Court for the Eastern District of Louisiana.
The defendants in that suit were the respondents Reich
Bros. Construction Company, a partnership, and its indi-
vidual members, residents of the Western District of
Louisiana, and Highway Insurance Underwriters, a Texas
corporation which had qualified to do business in Louisi-
ana pursuant to a statute of that State.

Section 51 of the Judicial Code provides that “. . .
where the jurisdiction is founded only on the fact that
the action is between citizens of different States, suit shall
be brought only in the district of the residence of either
the plaintiff or the defendant.”* This general provision
is qualified by § 52 of the Judicial Code, which states that
“. . . if there are two or more defendants, residing in dif-
ferent districts of the State, . . . [suit] may be brought
in either distriet, . . .2

* Act of March 3, 1887, 24 Stat. 552, as corrected by Act of August
13, 1888, 25 Stat. 433, 28 U. 8. C. § 112.

2R. 8. § 740, 36 Stat. 1101, 28 U. S. C. § 113. The section in its
entirety follows: “When a State contains more than one district,
every suit not of a local nature, in the district court thereof, against
a single defendant, inhabitant of such State, must be brought in
the district where he resides; but if there are two or more defendants,
residing in different districts of the State, it may be brought in
either district, and a duplicate writ may be issued against the defend-
ants, directed to the marshal of any other district in which any
defendant resides. The clerk issuing the duplicate writ shall endorse
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It is conceded by the parties that the Texas corporation,
Highway Insurance, having qualified to do business in
Louisiana is amenable to suit in the federal courts for
either the Eastern or Western District of that State.?
The critical issue of the case is whether Highway Insur-
ance may be regarded as a “resident” of the Eastern
District of Louisiana within the meaning of § 52 of the
Judicial Code, so that respondents Reich Bros. Construc-
tion Company and its individual members may properly
be sued as co-defendants of the corporation in the Eastern
Distriet of Louisiana, despite the fact that respondents
are residents of the Western District of that State.

The respondents moved to dismiss the action on the
ground of improper venue. The District Court granted
the motion, and the suit was dismissed as to respondents,
leaving the action pending against the corporation. The
Circuit Court of Appeals affirmed.*

The issue we are called upon to resolve is a narrow
one. We are not confronted with the abstract question
whether, under any circumstances or for any purposes,
a foreign corporation may properly be regarded as ac-
quiring “residence” in a State other than that in which
it was incorporated. Nor is our problem that of dis-
covering whether, under state law, a qualified foreign
corporation is treated as a “resident” of the State in

thereon that it is a true copy of a writ sued out of the court of the
proper district; and such original and duplicate writs, when executed
and returned into the office from which they issue, shall constitute
and be proceeded on as one suit; and upon any judgment or decree
rendered therein, execution may be issued, directed to the marshal
of any district in the same State.”

#See Neirbo Co. v. Bethlehem Shipbuilding Corp., 308 U. S. 165
(1939); Oklahoma Packing Co. v. Oklahoma Gas & Electric Co.,
309 U. S. 4 (1940).

“161 F. 2d 289 (1947).
776154 O—48—16
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which it is doing business.” The sole issue of this case
relates to the construction of the term “residence,” ap-
pearing in the particular federal venue statutes under
consideration, as it applies to a foreign corporation.

The “residence” of a corporation, within the meaning
of these statutes has frequently been the subject of con-
sideration by this Court for a period of over half a cen-
tury. Shortly after Congress had enacted § 51 of the
Judicial Code in substantially its present form, this Court
declared that the “residence” of a corporation, within the
meaning of the venue statutes, is only in “the State and
district in which it has been incorporated.” ® Thus, in
Shaw v. Quincy Mining Co., 145 U. S. 444, 450 (1892),
1t was said: “This statement has been often reaffirmed
by this court, with some change of phrase, but always
retaining the idea that the legal existence, the home, the
domicil, the habitat, the residence, the citizenship of
the corporation can only be in the State by which it was
created, although it may do business in other States whose
laws permit it.”

For almost sixty years, in an unbroken line of decisions,
this Court has applied the same construction.” That view

5 See Mississippt Publishing Corp. v. Murphree, 326 U. S. 438, 443-
444 (1946); Neirbo Co. v. Bethlehem Shipbuilding Corp., 308 U. S.
165, 175 (1939) ; Ex parte Schollenberger, 96 U. S. 369, 377 (1878).

8 Shaw v. Quincy Mining Co., 145 U. S. 444, 449 (1892).

" Southern Pacific Co. v. Denton, 146 U. S. 202, 205 (1892); In re
Keasbey and Mattison Co., 160 U. S. 221, 229 (1895); Macon Gro-
cery Co. v. Atlantic Coast Line R. Co., 215 U. S. 501, 509 (1910);
Ladew v. Tennessee Copper Co., 218 U. 8. 357, 367 (1910); Male v.
Atchison, Topeka & Santa Fe R. Co., 240 U. S. 97, 102 (1916);
General Investment Co. v. Lake Shore & Michigan Southern R. Co.,
260 U. S. 261, 274-279 (1922) ; Seaboard Rice Milling Co. v. Chicago,
Rock Island & Pacific R. Co., 270 U. S. 363, 366 (1926); Luckett V.
Delpark, Inc., 270 U. S. 496, 499 (1926); Burnrite Coal Briquette
Co. v. Riggs, 274 U. 8. 208, 211 (1927). And see In re Hohorst,
150 U. S. 653, 662 (1893); Galveston, Harrisburg and San Antonio
R.Co.v.Gonzales, 151 U. S. 496, 503-504, 506 (1894).
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was reaffirmed as recently as 1946 in the opinion of the
Court in Mussissippt Publishing Corp. v. Murphree, 326
U.S.438,441°

Congress has revealed a similar understanding of the
term “residence” when enacting special venue statutes in
situations in which it was intended that, at the election
of the plaintiff, a corporation should become amenable
to suit either in the State of incorporation or in States
in which it is carrying on corporate activities. In those
statutes, Congress has provided that the venue of such
suits should be located not only in the district in which
the corporation is a “resident” or an “inhabitant,” but
also in districts in which it may be “found,” “transacts
business,” or has an agent to receive service of process.’

Nor does the decision of this Court in Neirbo Co. v.
Bethlehem Shipbuilding Corp., 308 U. S. 165 (1939), re-
quire that the term “residence” be construed differently.
In that case, the plaintiffs, citizens and residents of New
Jersey, brought suit based on diversity of citizenship
against the defendant, a Delaware corporation, in the
Southern District of New York. This Court held that the
venue requirements in the federal courts may be waived
and that the defendant, since it had appointed an agent
to receive service of process in New York pursuant to

8 Section 52 of the Judicial Code qualifies or provides an exception
to the general provisions of § 51. There would be no basis for the
suggestion that Congress intended to attribute a meaning to the
term “residence” in § 51 different from that in § 52.

®See, e. g., § 12 of the Clayton Act, 38 Stat. 736, 15 U. S. C. § 22:
“Any suit, action, or proceeding under the antitrust laws against a
corporation may be brought not only in the judicial district whereof
1t is an inhabitant, but also in any district wherein it may be found
or transacts business; and all process in such cases may be served
in the district of which it is an inhabitant, or wherever it may be
found.” See also § 48 of the Judicial Code, 29 Stat. 695, 28 U. S. C.
§109; §4 of the Clayton Act, 38 Stat. 731, 15 U. S. C. § 15; 36
Stat. 291, 45 U. 8. C. § 56.
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a statute of that State, might not insist upon suit be-
ing brought in Delaware, the State of its incorporation,
or in New Jersey, the State in which plaintiffs resided.
But this Court did not hold that in losing the privilege
of insisting upon suit in districts specified in § 51 of the
Judicial Code, the defendant corporation thereby ac-
quired “residence” in New York, within the meaning of
the venue statutes. Indeed, the Court specifically stated
that the suit “was not brought ‘in the district of the resi-
dence of either the plaintiff or the defendant.”” *

For the reasons stated, we hold that the Highway In-
surance Underwriters, a Texas corporation and respond-
ents’ co-defendant, is not a resident of the Eastern Dis-
trict of Louisiana in which suit was brought, within the
meaning of § 52 of the Judicial Code. While, concededly,
the Texas corporation has made itself amenable to suit in
the federal courts of either district in Louisiana by qual-
ifying to do business in that State, such action on the
part of the corporation may in no way be regarded as a
waiver by respondents of the privileges conferred upon
them by the venue statutes. Section 51 in general terms
provides that a diversity suit of the sort involved here
must be brought either in the district in which the plain-
tiff resides or in which the defendant resides. This suit,
brought in the Eastern District of Louisiana, satisfies
neither requirement. Respondents’ privilege conferred
by § 51 can be defeated either by waiver on the part
of respondents or, as provided in § 52, by petitioner
bringing suit against respondents and others in a dis-
trict in Louisiana in which one of the co-defendants
has acquired residence but in which respondents do not
reside. Neither circumstance is present here. Re-
spondents made timely assertion of their privilege and

1 Neirbo Co. v. Bethlehem Shipbuilding Corp., 308 U. 8. 165, 167
(1939).
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may not be deemed to have waived their venue objec-
tions. As we have held, their co-defendant, Highway In-
surance Underwriters, may not be regarded as a resident
of the Eastern District of Louisiana in which suit was
brought. It follows, therefore, that respondents’ objec-
tions to venue were well taken, and that, in sustaining
those objections, the Distriet Court and the Circuit Court
of Appeals reached a result in accord with the require-
ments of the federal venue statutes as consistently con-
strued by this Court. If those requirements are to be
altered, it is a task which must be undertaken by
Congress.

Affirmed.

UNITED STATES Er aL. v. BALTIMORE & OHIO
RAILROAD CO. ET AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE NORTHERN DISTRICT OF OHIO.

No. 223. Argued February 3-4, 1948.—Decided March 8, 1948.

1. The Interstate Commerce Commission has power under the Inter-
state Commerce Act to order a railroad to make deliveries of
interstate carload shipments of livestock without diserimination
to a shipper on the shipper’s private sidetrack, even though com-
pliance with that order will require the railroad to use an inter-
mediate segment of track maintained and operated by the railroad
but owned by and leased from a competing shipper whose lease
to the railroad precludes use of such track for the purpose of
making such deliveries to its competitors. Pp. 175-178.

(a) The definitions contained in §§ 1 (1) (a) and 1 (3) (a) of
the Interstate Commerce Act make all trackage “in use by any
common carrier” subject to the regulatory provisions of the Act,
éven though not owned by the carrier but only used by it under
alease. P.176.

(b) The command of Congress against discrimination cannot
be. subordinated to the command of a track owner that a railroad
using the track practice discrimination. P.177.




170 OCTOBER TERM, 1947.
Counsel for Parties. 333 U.S.

2. It does not deprive an owner of his property without due process
of law to deny him the right to enforce conditions upon its use
which conflict with the power of Congress to regulate railroads
S0 as to secure equality of treatment of shippers. P.177.

3. Under §2 of the Elkins Act, the Commission was justified in
including, in an order against certain railroads to cease diserimi-
natory practices, a non-carrier owner of a segment of track who
required such discriminatory practices pursuant to the contract
leasing such track to one of the railroads. P.171,n.2.

71 F. Supp. 499, reversed.

The Interstate Commerce Commission issued a cease
and desist order requiring certain interstate railroads and
the owner of a segment of railroad track leased to one
of the railroads to desist from certain discriminatory prac-
tices in connection with interstate shipments. 266 I. C. C.
55. A federal district court enjoined enforcement of the
order. 71 F. Supp. 499. On appeal to this Court,
reversed, p. 178.

Frederick Bernays Wiener argued the cause for the
United States and the Interstate Commerce Commission,
appellants. With him on the brief were Solicitor General
Perlman, Assistant Attorney General Sonmett, Edward
Dumbauld, Daniel W. Knowlton and Edward M. Reidy.

William N. Strack and John P. Staley submitted on
brief for Swift & Co., appellant.

Robert R. Pierce argued the cause for the Baltimore &
Ohio Railroad Co. et al., appellees. With him on the
brief were Harold H. McLean, Leo P. Day, George H. P.
Lacey, Willis T. Pierson, John A. Duncan and Francis E.
Cross.

Ashley Sellers argued the cause for the Clevelapd
Union Stock Yards Co., appellee. With him on the brief
were Matthew S. Farmer and Carl McFarland.
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MRg. Justick Brack delivered the opinion of the Court.

This case is properly here on appeal, 28 U. S. C. § 345,
from a district court decree enjoining enforcement of a
cease and desist order of the Interstate Commerce
Commission. 71 F. Supp. 499. The order enjoined
required the five railroad appellees® to abstain from re-
fusing to deliver interstate shipments of livestock to the
sidetrack of Swift & Company’s packing plant at Cleve-
land, Ohio, and to establish tariffs for such deliveries.
Swift’s sidetrack has only one connection with a railroad.
That connection is with the main line of the New York
Central by way of a spur track, known as “Spur No. 245,”
operated by that railroad. One end of this spur owned by
the New York Central connects with its main line; the
other end of the spur, also owned by the railroad, connects
with Swift’s sidetrack and with other private sidetracks.
A 1619-foot middle segment of the spur, known as
“Track 1619,” is owned by the Cleveland Union Stock
Yards Company. Under the terms of a trackage agree-
ment with Stock Yards, New York Central uses Track
1619 for deliveries to Swift’s sidetrack and other private
sidetracks connected with Spur No. 245. Thus all inter-
state railroad shipments to Swift’s siding and to others
similarly located can be made only over the segment
of track owned by Stock Yards. Because of its interest
In Track 1619, Stock Yards was made a party to the
proceedings before the Commission and was included
In its cease and desist order along with the railroads.”

' The railroad appellees are Baltimore & Ohio Railroad Company,
the Erie Railroad Company, the Wheeling & Lake Erie Railroad
Company, the New York Central Railroad Company, and the Penn-
sylvania Railroad Company.

* Appellees argue that Stock Yards was improperly made a party
and that the Commission was without power to include Stock Yards
0 1ts cease and desist order. We think § 2 of the Elkins Act, 32
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So long as Stock Yards continues to own Track 1619, de-
livery of livestock and other freight by New York Central
to Swift and others similarly located depends upon
whether and to what extent Stock Yards will grant or
has granted New York Central a right to operate over
Track 1619. This present case involves the question of
whether the railroads, and particularly New York Central,
in making deliveries of livestock over Track 1619 to
Swift’s sidetrack must comply with certain conditions
imposed by Stock Yards in its present agreement with
New York Central.

Track 1619 was constructed in 1899 on Stock Yards'
property by Stock Yards and New York Central’s prede-
cessor in interest. A contemporaneous written agree-
ment, cancellable on 60-days’ written notice by the rail-
road, gave the railroad a right to use the track for railroad
purposes, provided the use did not interfere with Stock
Yards’ business. In 1910, after negotiations with the
railroad, Swift built its sidetrack, and the railroad ex-
tended its Spur No. 245 by a track which connected Track
1619 with Swift’s siding. The 1899 written trackage
agreement was superseded by another in 1924. This one
was cancellable by either party on 30-days’ written notice.
It provided that the railroad should maintain the tracks
at its own expense, and it granted to the railroad “the
free and uninterrupted use of any and all tracks or por-
tions thereof belonging to the Industry and located on its
land.” From 1910, when Swift’s siding was constructed,

Stat. 848, 49 U. 8. C. § 42, justified the Commission’s action and find
no merit to the contention that we should by interpretation restrict
that section’s broad language authorizing inclusion as parties of “all
persons interested in or affected by the rate, regulation, or practice
under consideration” by the Commission or by a court, and which
provides that decrees may be made with reference to such additional
parties to the same extent as though they were carriers.
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to 1924, and for many years thereafter, the railroad con-
tinued to deliver all kinds of commodities to Swift and
to other packers likewise served only by way of Spur No.
245 and Track 1619.

In the early 1930’s Stock Yards concluded that it was
losing patronage and fees because of delivery of livestock
to Swift at its siding. A large part of Stock Yards’
income comes from fees it charges for unloading and deliv-
ering interstate shipments of livestock to pens within its
yard. Stock carried over Track 1619 to Swift’s siding
and to other private sidings are unloaded at those sidings;
as a result Stock Yards loses the fees it would receive if
livestock consigned to Swift and to other packers were
unloaded at the Stock Yards. With a view toward col-
lecting unloading fees from Swift and other packers served
by Spur No. 245, Stock Yards instituted negotiations with
the New York Central which in 1935 resulted in a modifi-
cation of their 1924 agreement. The old 1924 agreement
had unconditionally granted “Railroad, (a) the free and
uninterrupted use of any and all tracks . . . .” The 1935
modified agreement also granted New York Central “the
free and uninterrupted use” of Stock Yards’ tracks, but
added “except for competitive traffic a charge for which
use shall be the subject of a separate agreement.”

After this 1935 restrictive modification Stock Yards de-
manded that the railroad adopt one of two courses with
regard to livestock, which the parties agreed was the
“competitive traffic” the modified agreement was designed
to suppress. The railroad must either stop carrying live-
stock over Track 1619 to Swift and other packers or pay
Stock Yards, for use of Track 1619 in carrying livestock to
these packers, an amount equivalent to fees Stock Yards
would have collected had <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>