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*Epwarp CarrinaToN and others . The MrrcuANTS’ INSURANCE
CoMPANY.

Marine insurance.—Illicit trade.

In a policy of insurance, there was a memorandum, stipulating, ‘ that the assurers shall not be
liable for any charge, damage or loss which may arise in consequence of seizure or detention
for or on account of illicit trade, or trade in articles contraband of war.” This provision is not
to be construed, that there must be a legal or justifiable cause of condemnation, but that there
must be such a cause for seizure ov detention.

It is not every seizure or detention which is excepted, but such only as is made for and on account
of a particular trade ; a seizure or detention, which is a mere act of lawless violence, wholly
unconnected with a supposed illicit or contraband trade, is not within the terms or spirit of the
exception; and as little is a seizure or detention, not bond fide made upon a just suspicion of
illicit or contraband trade, but the latter used as a mere pretext or color for an act of lawless
violence ; for, under such circumstances, it can, in no just sense, be said to be made for or on
account of such trade; it is a mere fraud to cover a wanton trespass; a pretence, and not a
cause for the tort. To bring a case, then, within the exception, the seizure or detention must
be bond fide, and upon a reasonable ground ; if there has not been an actual illicit or contra-
band trade, there must at least be a well-founded suspicion of it—a probable cause to impute
guilt, and justify further proceedings and inquiries ; and this is what the law deems 2 legal
and justifiable cause for the seizure or detention.

The ship insured, when seized, had not unloaded all her outward cargo, but was still in the pro-
gress of the cutward voyage, originally designated by the owners ; she sailed on that voyage {rom
Providence, Rhode Island, with contraband articles on board, belonging, with the other parts of
the cargo, to the owners of the ship, with a false destination and false papers, which yet accom-
panied the vessel; the contraband articles had been landed, before the policy, which was a
policy on time, designating no particular voyage, had attached ; the underwriters, though taking
no risks within the exception, were not ignorant of the nature and objects of the voyage; and
the alleged cause of the seizure and detention was the trade in articles contraband of war
by the landing of powder and muskets, which formed a part of the outward cargo. By the prin-
ciples of the law of nations, there existed, under these circumstances, a right to seize and detain
the ship and her remaining cargo, and to subject them to adjudication for a supposed forfeiture,
notwithstanding the prior deposit of the coutraband goods; there was a legal and justifiable
cause of seizure.

According to the modern law of nations, for there has been some relaxation in practice from the
strictness of the ancient rules, the carriage of contraband goods to the enemy, subjects them, %f
captured ¢n delicto, to the penalty of confiscation; but the vessel and the remaining cargo, if
they do not belong to the owner of the contraband goods, are not subject to the same penal'_cy;

*496] the penalty is applied to the latter, only when there has *been some a.ctual (',O-OPEI‘HTJOH

on their part, in a meditated fraud upon the belligerents, by covering up the voyage
under false papers and with a false destination. This is the general doctrine, when the capturé
is made in transitd, while the contraband goods are yet on board; but when the contraband
goods have been deposited at the port of destination, and the subsequent voyage has thus been
disconnected with the noxious articles, it has not been usual to apply the penalty to the ship or
cargo upon the return-voyage, although the latter may be the proceeds of the contraband; and
the same rule would seem, by analogy, to apply to cases where the contraband articles have been
deposited at an intermediate port, on the outward voyage, and betfore it had terminated ; athough
there is not any authority directly in point. But in the highest prize courts of Eugland, ‘\'h‘!e

the distinction between the outward and homeward voyage is admitted to govern, yet it 18

established, that it exists only in favor of neutrals who conduct themselves with fairness and

good faith in the arrangement of the voyage ; if, with a view to practice a fraud upon the bel-

ligerent, and to escape from his acknowledged right of capture and detention, the voyage I
disguised,and the vessel sails under false papers and with a false destination, the mere depO‘S”
of the contraband, in the course of the voyage, is not allowed to purge away the guilt of the
fraudulent conduct of the neutral,! :

Nothing is better settled both in England and America, than the doctrine, that a non-commis-

! See The Bermuda, 8 Wall. 514. ; The Springbok, 5 Id. 1.
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gioned cruiser may seize for the benefit of the government; and if his acts are adopted by the
government, the property, when condemned, becomes a droit of the government.

When there has been a bhond fide seizure and detention for and on account of illicit or contra-
band trade, and by a clause in the policy of insurance it was agreed, that * the assurers should
not be liable for any charge, damage or loss, which may arise in consequence of seizure or
detention for or on account of illicit trade or trade in articles contraband of war,” a sentence of
condemnation or acquittal, or other regular proceeding to adjudication, is not necessary to dis-
charge the underwriters. If the seizure or detention be lawfully made, for or on account of
illicit or contraband trade, all charges, damages and losses consequent thereon, are within
the scope of the exception ; they are properly attributable to such seizure and detention as the
primary eause, and relate back thereto. If the underwriters be discharged from the primary
hostile act, they are discharged from the consequences of it.

Crrriricate of Division from the Circuit Court of Massachusetts.
The case, as stated in the opinion of the court, was as follows :

On the 1st of October 1824, the defendants, the Merchants’ Insurance
Company, underwrote a policy of insurance for the plaintiffs, Carrington
and others, for $10,000, on property on board the ship General Carrington,
at and from the port of Coquimbo, in Chili, to any port or ports, place or
places, one or more times, for and during the term of twelve calendar
months, commencing on the 5th day of June 1824, *at noon, and
ending on the 5th day of Juue 1825, at noon. The policy was
against the usual perils, and contains the following clause: ¢“1It is also
agreed, that the assurers shall not be answerable for any charge, damage
or loss which may arise in consequence of seizure or detention, for or on
account of illicit or prohibited trade, or trade in articles contraband of war.
But the judgment of a foreign consular or colonial court shall not be
conclusive upon the parties, as to the fact of there having been articles con-
traband of war on board ; or as to the fact of an attempt to trade in viola-
tion of the law of nations.”

The ship sailed trom Providence, Rhode Island, on the 21st of Decem-
ber 1823, cleared for the Sandwich Islands and Canton, but was immedi-
ately bound to Valparaiso, in Chili, with such ulterior destination as was
stated in her orders ; the clearance being a vsual and customary mode of
clearance at that time for vessels bound to Chili and Peru. A part of the
cargo f:onsisted of eighteen cases of muskets and bayonets, each case
contaming twenty ; and three hundred kegs or quarter kegs of cannon
powder, containing about twenty-five pounds each ; and these, together
with the residue of the cargo, belonged to the owners of the ship. At
the commencement of the voyage, and until the final loss of the ship,
open hostilities existed between Spain and the new governments or states of
Chili and Peru. From the orders, it was apparent, that the object of the
voyage was to sell the cargo in Chili and Pern. The ship was to proceed
tﬁf:?%t for Valparaiso, and was to enter that port, under the plea of a want
thezgeetr}; So_me part of the cargo was expected to be sold at that port; and

e ship was to proceed along the coast of Chili and Peru, for the
P}“}“FOSGS Of trade.. There was no allegation that the underwriters were not
s cquainted with the nature and objects of the voyage.

P hl;r\ea:'h_lp 1arrived at Valparaiso, on the 17th of April 1824. At the time
anl.hmvit'l:wa, an.d until the loss, as he.relnafter stated, th'e Spa_nlsh rqyal
i ll'ts were In possession of a portion of upper Peru, including Quilca

oliendo, and of the port of Callao, in lower Peru. The rest of Peru,
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and the whole of Chili, were in possession of the Peruvian a1d Chilian new
governments. In the harbor of Valparaiso, sixteen casks of the powder
were, with the knowledge of the government, *sent on board of an
English brig, then in the harbor ; and, as the plaintiffs alleged, sold
to the master of the brig; and all the muskets, except ten, alleged to be
kept for the ship’s use, were landed in Valparaiso, with the knowledge of the
government.

The ship, with the remainder of her cargo on board, sailed from Valpar-
aiso, early in May following ; and arrived at Coquimbo, in Chili, on the 13th
day of the same month. There, the remainder of the powder, except nine
casks, more or less damaged, alleged to be retained for the ship’s use, was
landed, in the course of the same month, with the knowledge of the gov-
ernment, The ship sailed from Coquimbo, for ITuasco, in Chili, on or about
the 5th day of June following, and arrived at Huasco, in the same month;
having sold, at the previous port, a part of her outward cargo, by permis-
sion of the government, as the plaintiffs alleged, and taken in merchandise
belonging to the plainiffs, and other citizens of the United States, to be
delivered at some ports on the coast. The ship arrived at Quilca, with the
greater part of her outward cargo still on board, on the 20th of June, and
there sold, with the knowledge of the government, as the plaintiffs alleged,
a considerable portion of her outward cargo; and delivered some of the
articles taken in at the previous ports. While lying at anchor in the road-
stead of Quilca, and before she had completed the discharge of her outward
cargo, she was seized by an armed vessel, called the Constante, commanded
by one Jose Martinez, sailing under the royal flag, and acting, as the defend-
ants alleged, by the royal authority of Spain; but alleged by the plaintiffs
to be fitted out and commissioned at Callao, by Jose Ramon Rodil, Fhe
highest military commander of the castle of Callao, holding his commission
subordinate to La Serna, the viceroy of Peru, under the king of Spain;
there being, as the defendants alleged, no regular civil government in the
place ; the castle of Callao being then, and until the final loss of the ship,
besieged by sea and land. The ship was carried from Quilca to Callao,
where certain proceedings were had against her and her cargo on board, by
the orders of General Rodil ; and they were never restored, but were totally
lost to the plaintiffs. The alleged cause of the seizure and detention, Was
the trade in articles contraband of war, by the landing of the powder and
muskets in Chili, as aforesaid. )
*499] *Upon the trial of the cause, upon the evidence, the followm%

"7~ questions occurred, upon which the opinions of the judges were
opposed ; and, thereupon, it was ordered by the court, on motion of the
counsel for the plaintiffs, that the points on whicn the disagreement
happened, should be certified to the supreme court of the United States,
for their decision, viz: s

1. Whether a seizure and detention, to come within the exception of
the policy relating to contraband and illicit trade, must be for a legal and
justifiable cause ? l

2. Whether, assuming the other facts to be as stated and ?{Ueged' o
taking the authority of the seizing vessel to be such as the plaintiffs alleged,
there was a legal and justifiable cause for her seizure and detention of the
General Carrington and her cargo?
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3. Whether, assuming the other facts to be as stated and alleged, and
taking the authority of the seizing vessel to be such as the defendants
alleged, there was a legal and justifiable cause for the seizure and detention
of the General Carrington and her cargo ?

4. Whether a general in the military service of Spain, subordinate to La
Serna, viceroy of Peru, under the king of Spain, but having the actual and
exclusive command of Callao, and no civil authority existing therein, and
cut off by the forces of the enemy, by sea and land, from all communication
with any superior civil or military officer, could lawfully seize and detain
neutral property, for contraband trade, if just cause exis‘ed for a condemna-
tion thereof ?

5. Whether such officer, so situated, had a right to appoint and constitute
a court, of which he himself was one, for the trial and condemnation of such
property ?

6. Whether, supposing the ship to have traded in articles contraband of
war, in the ports of Chili, and to have been seized afterwards, in a port of
Peru, then under the royal authority, before she had discharged her out-
ward cargo, for and on account of such contraband trade, the underwriters
were not discharged, whether the subsequent proceedings for her adjudica-
tion were regular or irregular ?

The case was argued Binney and Sergeant, for *the plaintiffs ; -
and by Franklin Dexter and Webster, for the defendants. L

Binney, for the plaintiffs, contended, upon the first point—whether a

500

seizure and detention, to come within the exception of the policy relating to
contraband and illicit trade, must be for a legal and justifiable cause ? That
the scizure must be for a legal and justifiable cause, in order to take it out
of the policy ; an asserted cause is not enongh. This is evident from the
words of the policy, from the context and circumstances of the insurance,
‘rom the reason and spirit of the agreement of the parties, from the mis-

chief of the oid law ; and from the consequences of a contrary doctrine.

The words of the policy designate an actual, not a supposed trade in con-
traband goods. There cannot be a seizure for cause of contraband, unless
there has been actually such a trade. There could not be a seizure for or
on account of such a trade, without there having been such a trading. If
the fact of the trade does not exist, it is a mere allegation, suspicion or pre-
tence of trade, when there is none in reality. Had such been the intention
of the parties, the words would have conformed to it. Both the fact and
Th,e lll‘?gality must concur, or there is no trade in contraband. This is im-
plied in the term contraband. In legal understanding, gunpowder and
Muskets are not contraband ; they may be innocently transported by a neu-
bral ; although, under particular circumstances, their transportation may be
Ulegal ar}d a breach of neutrality, and they become contraband. There is
"0 trade in contraband, except what the law declares such ; nor can there be
Zoq]ftl::}’)e for contraband, when the fact and the law do not concur to prove
L Thanaf};l'- The plain natural meaning of the words of the policy is:
band in £ LC n.ms,t, be a seizure. 2. That there must bea trade in contra-

4 Thaf:t. 3. l.ha.t, it must have been so in law, to justify a seizure.
inst;ad o? context is conclusive to show, that the fact of a cc.mtraband tl'?,d?,

pretence or allegation, was intended by the parties ; and this is
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conformable to the law. The language used is intended to exclude the con-
clusion of a material fact, resulting from the judgment of a foreign court;
*501] and this *shows the materiality o.f that quesmo_n‘of f%wt. Both parties

agreed, that the fact was material, and provision is made to guard
against the operation of a foreign judgment ; and to leave that question
open to the parties, if it should become material.

3. The reason and spirit of the whole contract confirm this construction,
The intention of the assured was, to secure themselves against unlawful
violence. In the policy, there were many exceptions in which the assured
took upon themselves the risk of loss. An exception against wnlowful
violence, is contrary to the whole spirit of the instrument. An exception
against lawjful violence is not so, but is inconsistent with its general tenor.

4. The mischief of the contract to the underwriters, before the clause
was introduced into policies, sustains the construction. The clause, it it
believed, is of Pennsylvania origin, having been introduced into policies of
insurance, in Philadelphia, in 1788. In Boston, it was introduced in 1823
Its history is given by Chief Justice TineumaN, in Smith v. Delaware In-
surance Company, 3 Serg. & Rawle 81. He says, that the assured con-
tended, that unless the foreign revenue laws were known to them, the under-
writers were not answerable for a loss by their violation. Perhaps, it would
have been more accurate to say, that they contended, that if the underwrit-
ers knew, or were bound to know, that the trade insured was prohibited,
they were liable for the loss. This was so held, in 1780, in Lever v. Flsicher,
1 Marsh. 54, and it is now the doctrine of insurance as held by various
authorities. Phillips 276 ; 1 Emerigon 684 ; 2 Valin 131 ; Parker v. Jone,
13 Mass. 173 ; Richardson v. Marine Insurance Company, 6 Ibid. 102, 114;
Seton v. Low, 1 Johns. Cas. 1; 2 Ibid. 77, 120 ; Phill. 280. The mischief
was, that the underwriters were liable, in cases in which they knew, or were
bound to know, that the trade was contraband or illicit, for a lawful seizure.
The clause was introduced to guard against this mischief. It could never
have been regarded as a mischief, that the underwriters were answerable for
a seizure which was unlawful ; and, consequently, the clause should not be
construed to extend to such a seizure.

#5021 *5. The consequences of a different construction are, that they
“J make the clause depend, not on the fact of contraband and the lav
of contraband, but on the allegation, pretext and false suggestion of the
wrongdoer. The policy protects against thieves, enemies, pirates; but
does not protect against a pirate or thief who robs with a lie in his mouth
It makes the case of the assured, however innocent, fall before the }”3159
suggestions of a rogue. These views are sustained by express decision®
Smith v. Delaware Insurance Company, 3 S. & R. 82 ; Faudel v. Pheenix
Insurance Company, 4 Ibid. 59 ; 1 Caines Cas. 29 ; Johnston V. Lucll’owj
2 Johns. Cas. 481 ; Church v. Hubbart, 2 Cranch 187, 286; 1 Marsh. 356;
1 Cond. Rep. 385, 398, 346 ; 12 Mass. 291 ; 1 Pick. 281. he

II. Upon the second question—whether, assuming the other facts to l“
as stated and alleged, and taking the authority of the seizing vessel to I'f
such as the plaintiffs allege, there was a legal and justifiable cause for 11:.
seizure and detention of the General Carrington and her cargo P—he cof
tended, that on any supposition, there was no justifiable cause of SEIZU;:
The only difference as to the facts under which the second and third qu
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tions on which the judges were divided in opinion is, that the authority of
the seizing vessel, is, by the plaintiffs, alleged to have been of one kind,
and by the defendants, of another kind. The facts sustain the position of
the plaintiffs. The facts sustain the following positions :

1. That a seizure for contraband at Callao was illegal and unjustifiable,
because there was no contraband on board ; it had all been previously
landed in Chili. 2. There was nothing in the other facts to make the seizure
legal, in consequence of having previously carried contraband. 8. The
seizure was not lawful, because no contraband articles were on board, at the
time of the seizure. This point, of course, depends on another: that to
justify a seizure for contraband, the contraband goods must be seized.

The character of contraband trade, jure belli, is in one respect peculiar-
It is a trade which a neutral has a right to carry on; and which a belliger-
ent has a right to intercept and to confiscate. It presents the case of
conflicting rights. The neutral *to do, and the belligerent to prevent. .
If the neutral can carry his right into effect or enjoyment, the belli- it
gerent cannot complain. If the belligerent can intercept him, and prevent
his carrying it into effect, the neutral cannot complain. The neutral com-
mits no offence by the successful attempt. The belligerent commits none,
by defeating it. 'The contrabrand article is alone the offence in the sight
f)f the belligerent ; and the only penalty is the confiscation of the article.
l.‘hese principles flow from authorities. Bynk. ch. 10, Du Ponceau’s transla-
tion, p. 74, 76, 80, 81 ; Grotius, lib. 8, ch. 1, 520 ; Vattel, lib. 3, ¢h. 7, § 111.
310 (503), § 113 ; Richardson v. Marine Insurance Company, 6 Mass.
112-13 5 The Santissima Trinidad, 7 Wheat. 292; 1 Kent’s Com. 132;
Pllnllips 152 ; Seton v. Low, 1 Johns. Cas. 1; 2 Ibid. 77, 120. The doc-
irine of the English adjudication is, that the contraband articles must be
taken, the goods must be intercepted. It is wrong to say, this must take
}dzu:; when they are in delicto. There is no delictum. 3 Rob. Adm. 138

).

But it is supposed, that some English cases assert the doctrine, that if
thg contraband is carried outward, and the proceeds homeward, they are
brize; and if carried out with false papers, or under a false destination,
that the penalty may be inflicted on the ship, or other goods of the same
Owner on the homeward voyage. This doctrine is a novelty, of which it is
Supposed, no trace in an earlier authority, than cases decided in 1809, 1810,
a;l be, found. These cases are The Baltic, and The Margaret, cited in
rﬁelx-t(etlyv Sﬂ?aw of Natmng 128, 1%3. I‘n England, the doctri_ne is a novelty,
he 1'uyle ? re;sult of their prineiples in r'egard to the colonial trade, under
o Iot 1 756 5 and has not b_een applied to any other than a case of that
i D 1:1n(.)t. the law of nations, as gnders‘cood b‘y others nations, and
by oy't‘ heir csmventrlonal law, particularly by Spain. In support, :)i
]\’osalz‘g ;);C}‘)%S, Clted‘, The Margaretha ]VIagdalena, 2 Rob. 115 5 l‘lze
550 Tt etty, Ibl.d. 281 ; Th? Nancy, 3 Ik?l.d. 102 ; Zhe Franklin, Ibid.
“‘hig’-ll e - 390. It is the doctrine of the British, under the rule of 1756,
the 1)1'0.c’eedm, 1\lﬂvhether con‘cealed or not, contraband out\.;vard *affected
Ny s home 'an.d if concealed, affected the' sh}p and cargo.
iy relzon th‘e principle, that the whole trade is '1l'le1ga1, except as the
Rop's, A - ase or permit it. This is shown by the British orders. 4 Rob.

» &5 7 Tbid. 473, app’x, note 1 ; and the subsequent orders of council,
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in 2 Ibid. 126, 311, app’x, 1, 2; 5 Ibid. 367, app’x. This doctrine is an
interpolation, as the rule of 1756 was. It has been rejected by the United
States. Message of the president of the United States to congress, 27th
January 1806, (5 Waites’ State Papers, 321). It is entirely an English
doctrine, and modern English ; not admitted by other nations; and is
inapplicable to a voyage to Chili, which is not a relaxed trade, but a trade
to an independent country.

The general doctrine claimed for the plaintiffs appears to be sanctioned
by the conventional law of nations between the United States and foreign
nations—that concealment of contraband goods does not aggravate the case.
With England, by the treaty of 1794, art. 17, 18 ; with France, by the treaty
of 6th February 1778, art. 12, 13, 23 ; of 3d September 1800, art. 12, 13,
20 ; with Holland, by the treaty of 8th October 1782, art. 10, 11 ; with
Sweden, by the treaty of 3d April 1783, art. 7, 12, 13. The French ordi-
nance of 1681 expressly makes a provision which excludes capture, unless
contraband is on doard. 2 Valin 266, liv. 3, tit. 9, Reglement de 23d July
1704. But the treaty with Spain would seem to leave no doubt on this sub-
jeet. Treaty of 27th October 1795, confirmed by the treaty of 1819; 8
U. 8. Stat. 188; Ibid. 250, art. 15, 17. Such is the Spanish law generally:
contraband is to be found,; and is punishable only én delicto. It permits
no molestation for having carried contraband articles. 3 Nov. Recop. tit. §,
ey 4, 20 June 1801, art. 84, p. 128.

ITI. There is no ground on which the seizure was justifiable, within the
exception. 1. The contraband was not on board. 2. The papers of the
cargo were true. 3. The papers of the ship were true. 4. The clearance
was according to the customary form of the place, and in conformity with
the requisition of thn treaty. Art. 17, 8 U. S. Stat. 148. 5. There is
#rnn: 'm0 aliegation by the captors of anything but the landing of contra-

505] pand in Chili. 6. Chili is an independent state, and was at the time
recognised by the United States as such. ,

The attention of the court is asked to another suggestion. The question
is, whether the facts show a justifiable cause of seizure within the exception;
whether landing contraband at Chili, is a justifiable case of seizure, and is
within the exception ? It may be granted, that it was a justifiable cause of
seizure ; yet if it is not within the exception, then it was not a justifiable
cause of seizure, to exonerate the underwriters ; and the second and Phn‘d
questions must be so answered. The exception excludes a loss by seizure
for contraband trade : the question is, contraband trade on what voyage:
The answer is, contraband trade on the voyage insured from Coqmmbu.‘
The exception means not only seizure on the voyage insured for .tra.dc ¢’
contraband, but seizure for contraband trade on that voyage. This 1S the
true interpretation of the clause. Iad not the exception been inserted"_t;h‘?
policy would have covered a loss by contraband trade on this voyage. “'f|
exception is intended to cut off this loss, and nothing more. The goods B
insared for this voyage, and the exception is of contraband in the same ‘0‘”
age. Whether the underwriters are liable for a seizure made for carryis
contraband on a former voyage may, or may not be ; but the disagreeni
certified concerns the exception ; and the exeeption does not exclude cO_I‘I'U:"‘lL
band trade on any voyage but that on which the seizure was made. up
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either hypothesis, there was no justifiable cause of seizure, upon the second
and third questions.

IV. Whether a general in the military service of Spain, subordinate to
La Serna, viceroy of Peru, under the king of Spain, but having the actual
and exclusive command of Callao, and no civil autherity existing therein,
and cut off by the forces of the enemy by sea and land from all communica-
tion with any superior civil or military officer, could lawfully seize and detain
neutral property for contraband trade, if just cause existed for a condemna-
tion thereof ? 1. A lawful aunthority to seize must exist, to bring the case
*within the exception. 2. A person so deseribed had not lawful
authority to make the seizure.

1. The seizure must be by lawful authority. It has been shown, that
there must be a justifiable cause of seizure. It follows, that the seizure must
be by lawful authority, to come within the exeeption. A justifiable seizure
is a cause which justifies the party who makes the seizure. If he is not
authorized to seize, the trade does not justify the seizure, and is not a justifi-
able cause of seizure. The lawfulness of a scizure, necessarily regards the
party who seizes, as much as the offender. This is not only logically,
ll}lt it is practically so, under this exception. A seizure by a neutral, by a
pirate, by the very person with whom the contraband trade is carried on,
would all be included, if lawful authority to seize were not necessary. A
seizure by any one who has no right to seize, is an act of mere violence and
unlawful force. The trade can be no more than a pretence or a pretext to
such a person. The policy covers all risks on contraband, except the law-
fu_l penalties of the trade : the losses lawfully arising from it. DBut seizure
\\'{tlmut authority is not one of them ; but, in terms, is a loss wnlawyfully
arising.  Every seizure without authority is a trespass and wrong, and the
policy means to protect the assured against such injuries.

If the laws of Spain did not prevent a seizure by Rodil, or by a vessel
under his commission, the same laws made the seizure unlawful. The court
must hold, that the contraband did not justify that seizure ; was not a justifi-
able. cause of seizure. The clanse does not mean a justifiable cause of seiz-
wre i the abstract, but a cause justifying a particular seizure. It means, a
selzure according to law, and a trade against the law which justifies him who
seizes.  The seizure was not made by lawful authority in this case. This
?ﬁ)t:efl;x on th; law of Spain. Proceedings by a competent court, aﬁi?ming
s ];11({ ianthgondemmng the goods, might be eyldencehof author}ty to
Rodil’ mustlkl)) is case, there are no‘su.ch progeedmgs.. The authority of
o By fort 8 10?vn by the law of Spain. It is a question to be set'tled b'y
) lml‘l‘z"ful m:k'(f‘f byithat 1a‘w t}'JOI‘C was al}t])OI‘lty' to made the seizure, it
forth 1n‘ o B ere 18 notlnpg in the partzcu!ar circumstances set [
ity in Rodil qaﬁgtlop? from which the court can infer a law'ful autbor-
priciplen t};at X .0 cum;rnstances, as stated, do not confer ]rt, by force of any
Shesamaid carl,e] apE lﬁmb]e‘ to the case as described. Whether a general,
i c,ount~ 3::/_ .u ]y‘ selz?: must depend upon fche power that the law.s
dient, if i o ‘:X:n ¢ him. The case of Decessity it supposes, may be sufi-
of Rodi] b('i.n{r '; ltlijll‘_so wills ; but not other\.mse. But so far fror.n the acts
ivutics] Thbe (;1 101}20}1 by the laws (?f Spain, by those_ laws, this act wag

E ommission to make prize of war must issue from a differ-
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ent officer, from the commandant militar de la marina ; or if there be no
such officer, it must be issued by the captain-general of the province.

V. Whether such officer, so situated, has a right to appoint and con-
stitute a court, of which he himself is one, for the trial and condemnation
of such property? The court in question, like all other courts, must proceed
from the sovereign power of the nation. This principle is particularly true
as regards prize courts, whose judgments affect the public relations of the
country. It is due to other nations, thatsuch court should be authorized by
the sovereign power, and by that power only. 2 Azuni 262; 2 Bro. Civil
and Adm. Law 331; 1 W. C. C. 271 ; 3 Binn. 239. If the constitation of
the court is not known, it will be presumed to be legal. If known, and
not according to what is usnal among civilized nations, it must be proved to
bave been enacted by competent authority. The erection of a court is the
act of the sovereign ; nothing is to be presumed in favor of a court erected
by a military commander. Is such a court as the question supposes, usual
among civilized nations? Appointed by a military commander ; appointing
himself as one of the judges? Possibly, the law, the sovereign, may author-
ize such a tribunal: but it cannot be presumed ; because it is unusual,
and to the highest degree dangerous to the rights of individuals, and to
the peace of the publi¢. The existence of the power to appoint courts in the
hands of a subject, is unknown in the practice of nations ; that of a power
#5081 ¥ appoint the court, himself a judge, is monstrous. *The defendants

Y"1 mush show the law for it, or the negative must be adapted. DBut the
laws of Spain are the other way. 3 Recop. 125, art. 11, 12, 13.

VI. Whether, supposing the ship to have traded in articles contraband
of war, in the ports of Chili,and to have been seized afterwards, in a port of
Peru, then under the royal authority, before she had discharged her outward
cargo, for and on account of such contraband trade, the underwriters be not
discharged, whether the subsequent proceedings for her adjudication were
regular or irregular? 1. There must be a lawful seizure. 2. A lawiul
cause of seizure. 3. Loss by this cause. The question is, whether lawful
adjudication is the only proof? No instance has occurred in which there
has been a decision that a loss was within the exception, without such an
adjudication. Church v. Hubbard, 2 Cranch 187, requires it. i

It is the duty of the captors to proceed to a regular adjudication. T'he
question is, whether the scizure legally affects the property, or what 1s o
operation of law upon the thing taken? How is this proved? FO}‘ce'1§ n‘f[‘
a title which the world respects, without the aid of law to sanction it. ;11017
being two kinds of force, lawful and lawless force, the usages of the ClVllthj'
world require, that all claims to property by an act of force, should be shown
to be lawful force by the adjudication of a competent tribunal. Wheaton
on Capt. 262, 274.

What is a lawful court ? It is a court of the nation under 'whose ] ‘
and by whose authority the seizure has been made, and the thing take?’ l;
possessed. This is so in the case of a seizure under municipal law. Hu Tic
v. Guestier, 4 Cranch 293. If it be a capture as prize of wm‘,} t]'as
same principle prevails. Wheaton on Capt. 261. Such a court alm}b’m{i;
jurisdiction. Adjudications by any other are null and void, for w.vant.OVI J--1.l
diction. The sentence of such a court, regularly pronounced, 18 untv R

aws,
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respected ; and is conclusive as to its direct effect, and as to the facts directly
decided by it. Wheaton on Capt. 274 ; 4 Cranch 434.

hese principles will not be questioned as to the property seized. No
court can consider a title as passing but by such an adjudication. Every
court must consider the seizure *as an act of merc force, until its
legality is adjudged by such a court. The same is true as to ques-
tions of the same kind, collaterally arising under a policy of insurance. The
court is bound to hold the same doctrine in a collateral inquiry, as if the
property were brought before them. This court has said, that if adjudica-
tion is not obtained in reasonable time, the seizure must be regarded as
trespass.  Iudson v. Guestier, + Cranch 293, If it is to be so regarded in
questions of title to property, it must be so as to every question concerning
that trespass. The underwriter who sets up the capture, is bound to prove
the very fact, that the property was lawfully lost by a seizure for contraband
trade. The utmost this court can say is, that it ought to have been so lost;
but nothing can show that it was lost according to the law of another
country, but the judgment of a competent court. The difficulty in a case of
prize is insuperable. A court of common law cannot adjudge it. It belongs
to the prize courts, both the dircet and consequential question. 2 Doug. 594,
618 ; 6 Taunt. 439. This court has regarded the condemnation as necessary
to bring the case within the exception. Church v. Hubbard, 2 Cranch 187,

[*509

Franklin Dexter, for the defendants.—The answer to the first question
must depend on the sense in which the word cause is to be understood. If
1t means, as the counsel for the plaintiff seems to contend, the actual state
of the facts, in contemplation of which the seizure was made, the question
must be answered in the negative : because, to answer it in the affirmative,
would be to require that to discharge the underwriters, legal and justifiable
cause of condemnation, as well as of scizure and detention, must have
existed. Such is not the language of the question, nor of the exception in
the pf)licy. It is said, on the other side, that a vessel cannot, with propriety,
be said to be seized, for or on account of contraband trade, unless such trade
had been carried on. We think, the common use of language does not
require this. It is not unusual, to say, that claims are made, suits brought,
all_d_even judgments *rendered, for or on account of a cause of action, . _
Without meaning to affirm that the cause exists in point of fact. It et
“V(‘)Hld surely be no solecism to say, that the General Carrington had been
Ee.,lzed for contraband trade, but on examination was found innocent and

,lsfhal'ge(l- We understand the word cause, in the question, and the words
{l‘r’l"dOtThc;z accoun.t of, i-n the policy, to relate to the motive of ‘.che §eizers 8
< thany seizure 13 for a,n.d on account of contraband, which is made
fied (;n ;tp_%rty bomf Side believes s.uch cfontral?and trade to have been car-
of pI‘Ob;Lble 18 :1 question of good faith ; involving, of course, t-h.e question
B (ia;u‘se on t!ne one hand, and of wanton aI'ld lawless violence on
4eTr c.ontra,llj Sigd, if such.be t’he construction, seizures under mere pre-
e ban : trade will discharge the underwriter ; and that the
is alwage op te p}lloved. VYe answer, t‘hat the question of probabvle cause
juty, aa Wehe‘n‘ 0 the party, indicative oi. the motive, and can bt? tried by_ a
B e as in ()t}.lel" causes. We thlnl‘«:, this construction _wﬂl' reponcxle

Pparent contradictions of the cases cited. Those in which it is said,
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that there must have been both illicit trade and a seizure on account of it,
arose under exceptions of breaches of foreign municipal laws, where the
question was not as to the fact of trading ; but whether the prohibitory law
actually existed, and was binding on the party. The case of Church v. Hub-
bard, so much relied on, was decided on the want of sufficient proof of the
alleged law of Spain ; and the déicte of the court which have been cited,
were mere concessions to counsel, made arguendo. Taking the whole opin-
ion in that case together, we think, it plainly takes the distinction between
bond fide and colorable seizures. This is confirmed by the case of Living-
ston and Gilchrist v. Maryland Insurance Company, 7 Cranch 506 ; which
turned, like the present, on a question of national law. The court there
decided, that an actual breach of the law of nations was not necessary to
discharge the underwriters.

The argument drawn from the proviso of the exception, that the judg-
ment of a foreign consular or colonial court, shall not be conclusive of the
fact of contraband goods having been on board, is carried too far. That
proviso does not imply, that the fact of such goods having been on board,
was thought necessary to the discharge of the underwriter; but only, that
*511] a *fact so material in determining the character of the seizure, sha‘ll

not be conclusively determined by the courts of the captors. 1t 13
a fact to be submitted to a jury, to show probable cause for the seizure, or
the want of it.

It is admitted, that the language of some of the cases cited, would seem,
at first, to favor the position taken for the plaintiff ; but when taken in con-
nection with the facts before the court, they will be found consistent with
the view of the defendants. In other cases, equally respectable dicte may
be found, expressly recognising the doctrine that actual delinquency is not
necessary to discharge the underwriter. Livingston and Gilchrist v. Mary-
land Insurance Company ; Radeliff v. United Insurance Company, T
Johns. 38. The law of Massachusetts is the lex loci contractis ; and in the
case of Higginson v. Pomeroy, 11 Mass. 104, this is very clearly stated.
The case of Smith v. Delaware Insurance Company, was decided chiefly on
the ground that the foreign law did not extent to the territory in which the
seizure was made. Faudel v. Phoeniz Insurance Company, was decided on
the ground, that the sentence of the court showed that the seizure was not
within the exception. There is no case which refuses to discharge the
underwriter under this exception, because the captors have been honestly
mistaken in the facts. This point, however, is of little importance to the
present case, because there is no dispute about facts.

Webster, for the defendants, considered the case under three heads. hl r
The contract, as to its nature and object. 2. The facts applicable to the v
case under the policy. 3. Thelaw growing out of the facts. - I

1. As to the exception in the policy, and the risks assumed _by the um . o
takers under it, he contended, that they took upon them no risks for or_On il
account of contraband goods or illicit trade. The words of the eXf‘GP“‘O Vi
are the same as if they were in the form of a warranty by the assured. : ‘19 il
risks which are fairly to be laid to the account of illicit or contraband “‘,}fbé 3
were not taken by the insurers, but were to be borne by the owner: i‘

]
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underwriters assumed all sea risks, and the other risks enumerated in the
policy.

9. The voyage was from Providence to where the outward cargo .
was to be landed. The ship was to enter at Valparaiso, under a false L
pretence—the want of water, and then proceed to Coquimbo, where the risk
was to commence, on the 5th of June 1824. The ground of the plaintiffs’
claim must be for seizure and detention, as all the counts in the declaration
allege that as the cause of the loss, except one, which asserts a loss by
piratical seizure. The seizure was the causc of the loss, and this is alleged
to have been for contraband or prohibited trade. Was this the true cause?
If it was, the underwriters are excused ; but if there was not such a seizure,
then the underwriters are liable under the general words in the body of the
policy. There can be no doubt, but that the contraband trade was the cause
of the loss ; if there had been no contraband trade, there would have been
no seizure. It 1s said, the seizure was too late ; but this is not a question
for the underwriters. It is enough, that the seizure was actually on account,
of contraband trade. Probable cause was enough, whether there was cause
or not for condemnation. 3 W. C. C. 127 ; Higginson v. Pomeroy, 11
Mass. 104, 110. Tke contract in the present suit was made in Massachusetts ;
if there is any discrepancy between the law of different states, the lex loci
must govern. 'The cases in 7 Johns. 38, and 9 Ibid. 281, fully sustain the
ground assumed for the defendants. The excuse is that the vessel was not
taken in delicto. If this be so, it is a question with which the underwriters
have no concern. But this assertion is denied. When the vessel was seized,
a state of facts existed, which warranted the seizure and condemnation. The
tisk was produced by the conduct of the plaintiffs, and was not assumed by
the underwriters. By their conduect, the vessel was forfeited ; and nothing
but the form of a condemnation was wanted.

3. The rule of 1756, is not necessarily involved in the decision of this
case ; but it is denied, that any new rule in international law was then
ntroduced. That rule arose out of the war of *1756; and it was CHE
established to prevent the trade of the Dutch with the French colonies, L ° Y
under Dan?sh licenses. To show that it was the ancient, and well-settled
lc?:;(log nﬁhgns, :chat trading in 'c‘ontraband _goods forfeited the vessel, he
al‘ticfes onlo -11 181,(1 :]a;nd note.  The relax.atlori. of the law was, that the
mn%ém cgrilou i e ielzed when tE.Lken in delicto s excusing .th‘e ship and
tiont, 1ol go. . there was a 11'audu‘lent destination orlgmaI!y, the
. el applied ; the vessel and th.e mnoqent cargo were forfeited on
b u'a(()l the fraud. When the ve§sel 18 .forfelted for carrying on contra-
reqiiee ael,_y(_)u may pursue %101", until she is 'taken ; but public convenience
ae 'J}imlt, and that l1fn1t is fixed by _umversal assent, to the end of the
d m?i{t o IIJU Sfxme rule.: exists as to all seizures for brea.eh of revenue laws.
VOyaée. y Thjr‘; <l)f Nations 128, 1s'the case of a veisel se}zed on the.outward
. trade, oan bfoi.lese‘zs(sian!y a dlif‘er‘snee as to the right of scizure for
voasl, s ,in o };.ab‘e in contra and articles. In the first case, the
neutral port I e _1?1'0 i .1ted port ; in the latter, she was not, b.ujo in a
e s ' -“hl fe ‘pxesent case, there could not have been & v1s1tat1'on
Iolands um]’C 01t er false _papers showed she _was.b(?und to the Sandwich
But this ogy lin on, If thlS‘IS a common practice, it is so much the worse.

4ve no operation on the rights or exemptions of the under-
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writers 5 for it would have no effect on the right of the belligerent to seize,
6 Rob. 376, note ; 7The Edward, 4 Tbid. 56.

It is insisted, that it is not necessary to show there was cause for con-
demnation. .If there was cause for seiziure, it is suflicient, under the exception
in the poliey, to discharge the underwriters. In the cases cited for the
plaintiffs, it may have been shown there was not cause for condemnation ;
but in those cases, it was considered there was cause for seizure. 3 Rob.
138, 141 ; 2 Ibid. 115; 1 Acton 25, 333.

The sixth point was intended to raise the question, whether the under-
writers could be discharged, before condemnation. This would delay the
question of their liability, until a condemnation ; and this cannot be.

Sergeant, in reply, stated, that the form of the policy *adopted
in this case has been in use in Boston since 1823 ; and the exception
as to illicit trade, is in all the policies in the United States; the part as to
contraband trade only is new. The principle adopted by the clause had
long been recognised in the courts of the United States.

The situation of the country, at the time of the seizure, was peculiar.
Chili had actually established her independence. The possession of Rodil
was temporary and accidental ; and whenever actual possession of any
place came into the hands of the officers of Spain, the laws of the Indies
applied ; and all trade with the place became illegal.

There must be an interpretation of the contract consistent with the bond
fide intention of both parties to it. The parties had no reference to any-
thing which had taken place before the policy attached, on the 5th Juve
1824, at Coquimbo. The policy is dated in October 1824, and was on the
property, “lost or not lost.” When the policy attached, the vessel had 1o
contraband articles on board, and never afterwards had ; and it may be pre-
sumed, that the underwriters knew she had some contraband goods ol
board. She had not the proceeds of the contraband goods on board, when
she was seized in Quilca by an armed vessel.

The whole of the questions in the case turn on the construction of the
clanse of exception. The first question is, whether the seizure was fora
justifiable cause. It must be legal and justifiable, or there was no cause at
all. The court cannot say, whether the seizure was bond fide. Nor can
they say, whether there was probable cause or not. They have not the evi-
dence before them. There must be a legal and justifiable cause, or there i
no cause. .

The clause is not a warranty ; it is an exception. A warranty 18 not Of
the like effect as an exception. The interpretation of the clause was sottle_&d
in principle, before it was inserted in policies. It was so settled in 1804, 1n
the case of Church v. Hubbard, 2 Cranch 187, which was a Massachusetts
case ; so, 2 W. C. C. 130, decided in 1807 ; 3 Serg. & Rawle 74, (]e('ldf“i.
in 1817 ; 4 Ibid. 59 ; 1 Caines Cas. 29, decided in 1801 ; 2 Johns. Cas. 4bl.’
Marshall on Insurance 846, published in 1810. There never .has bee'n. [l
decision to the contrary. *The principle the plaintiffs claim a"dv“;f
the case upon is, that there must be a legal and justiﬁal{le [CHREN
seizure, and one which would justify a condemnation. Iigginson ¥
LPomeroy, 1 Mass. 194, when examined, sustains this principle.

The clause allows the contraband trade to be carried on, bu
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of the assured ; and it rests with the underwriters to show that the seizure
was for an unlawful and prohibited trade. A mere lawless seizure is not,
therefore, within the exception. The law, as understood, made the under-
writers liable in a case like this, and the exception was introduced to excuse
them. The specific kind of loss must be by seizure or detention. Mere alle-
gation, of course, will not do. The cause must be shown by a condemnation.

Contraband is a lawful trade, as has been decided in the courts of the
United States ; and this court will not now pronounce such a trade illegal,
and expose the whole vessel and cargo to condemnation. This is the doc-
trine contended for on the other side. It is denied, that the principle of the
law of nations authorizes a seizure and condemnation, after the goods are
landed. The cases cited by the opposite side, do not support the position ;
and it is exclusively British doctrine. There never is an adhering taint,
when the offending article was lawful, and no proceeds of it on board, or
when there is not a false destination ; neither of which existed in this case
This court would not condemn the cargo for what the vessel had done with
respect to contraband. The case of 7he Santissima Zrinidad, 7 Wheat.
292, and the cases in New York show that contraband trade is lawful.

The fourth question is founded on the assumption, that this was enemy’s
property. It is admitted, that if it had been, any one may seize. But it is
Elenied to have been enemy’s property. It may have been liable to seizure,
jure belli ; but this must be under the commission of a regular privateer,
when a neutral is concerned. The neutral has the right to claim the benefit
Of_being carried in and tried by a regular tribunal, established by the sove-
reign of the country. It then becomes the act of the government, which is
accountable to the injured party.

*The last three questions, in order to be decided in favor of the
underwriters, must decide that it is immaterial how, or in what man-
neg, the seizure was made, if the trade had been a trading in contraband.
Lnle.ss the court was legally constituted, the trial and condemnation were
Nothing, and were absolutely void.

[*516

~ Story, Justice, delivered the opinion of the court.—After stating the case,
1¢ proceeded : This cause comes Lefore the court upon a certificate of a
division of opinion of the judges of the circuit court for the district of Mas-
sachusetts. Upon the trial of the cause upon the evidence, the parties pro-
pounded' certain questions, upon which the circuit court (with the assent of
the parties) certified a division of opinion, for the purpose of obtaining the
ﬁﬂa'l‘decision of this court in regard to them.
Wionl(?fet%mt» is? whethe‘r a seizure and detent.iop,. to come within the excep-
ol ’ust'ﬁe %;i)hcy rela’cln%‘ to contr.aband and illicit tradfa, must be for a legal
must] l;e] al e cause 2 R The question here propourfded is not, whether there
. at egal or justifiable cause for ?ondemnatlon? but simply, whether
-y ll:h not be such.cause for the seizure and de‘tenblon? ) And.we ar{eﬁof
oy ,e ?{L:t the questlf)n ought to be answered in the aﬂlrmat}ve. The
@ fndo't t.he exception, when pr.operly con:%rued, leads to this conclu-
The ,lan 1t 18 Co‘r‘lﬁrmed by authorities Stan.dmg upon analogous clauses.
* logs %vu}?g]e 18, ‘che. assurers shall not be hall)le for any charge, damage
e e may arise in consequence of seizure or detention f01: or on
ut of illicit trade, or trade in articles contraband of war.” It is not,
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then, every seizure or detention which is excepted ; but such only as is made
for, and on account of, a particular trade. A seizure or detention, which is
a mere act of lawless violence, wholly unconnected with any supposed illicit
or contraband trade, is not within the terms or spirit of the exception. And
as little is a seizure or detention, not bond fide made upon a just suspicion of
illicit or contraband trade, but the latter used as a mere pretext or color for
an act of lawless violence ; for under such circumstances, it can in no just
*517] sense be said to be made for or on account of such trade. *It is a

mere fraud, to cover a wanton trespass ; a pretence and not a cause
for the tort. To bring a case, then, within the exception, the seizure or
detention must be bond fide, and upon a reasonable ground. If there has
not been an actual illicit or contraband trade, there must, at least, be a well-
founded suspicion of it, a probable cause to impute guilt, and justify further
proceedings and inquiries ; and this is what the law deems a legal and justi-
fiable cause for the seizure or detention. The general words of the policy
cover the risks of restraints and detainments of all kings, princes and people;
the exception withdraws from it such as are bond fide made for, and on
account of, illicit or contraband trade. So that, upon the mere terms of the
exception, there would not seem any real ground for doubt. But if there
were, the next succeeding clause, associated with it, demonstrates that such
must have been the understanding of the parties. It is there said, that the
judgment of a foreign consular or colonial court shall not be conclusive upon
the parties, as to the fact of there having been articles contraband of war on
board, or as to the fact of an attempt to trade in violation of the laws
of nations. Now, if a mere lawless seizure or detention, under the pretext of
illicit and contraband trade, were within the exception, the inquiry, whether
there had been contraband articles on board, or an attempt of illicit trade,
would be, in most, if not in all, cases, wholly unimportant and nugatory to
the assured, for whose benefit the clause is introduced ; since the sentence
would always establish a pretence for the seizure and detention, although
not a justifiable cause for it. The reasonable interpretation of the clause
must be, that it was introduced to enable the assured to disprove the exist
ence of justifiable cause for the seizure or detention, by showing that the
facts did not warrant it.

We think that the authorities cited at the bar, lead to the same conelu-
sion, In Churelh v. Hubbard, 2 Cranch 187, where the exception was, “that
the insurers do not take the risk of illicit trade with the Portuguese, fm.(_{ t]"?
insurers are not liable for seizure by the Portuguese for illicit trade ; thtl
main question was, whether an attempt to trade, not consummated by actua
trading, was within the exception. The court held that it was. On th’W
occasion, the chief justice said, “no seizure, not justifiable under t\}l(} lu.\'v:
¥518] and regulations established by the crown of Portugal, for the "reﬁﬁlli(”

© tions of foreign commerce with its dependencies, can come “1! E
this part of the contract ; and every seizure which is justiﬁab]e‘b_y those n\TH
and regulations must be deemed within it.” And applying this languagf 3
the circumstances of the present case, we may add, that no seizure or dt’“)’znl
tion, not justifiable by the law of nations, can come within the present extc 8
tion, and every seizure which is justifiable by the law of llﬁ.thIlS,'mllS wr
deemed within it. The cases of Smith v. Delaware Insurance ¢ ";’{/]"[_,L‘_:
8 Serg. & Rawle 74 ; and Faudel v. Pheenix Insurance Company, 4 Ind. 2%
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Johnston and Weirv. Ludlow, 1 Caines Cas. 29 ; s. c. 2 Johns. Cas. 481,(a)
adopt a similar doctrine, if they do not proceed beyond it. The case of
Iligginson v. Pomeroy, 11 Mass. 104, contained an exception of “illicit trade
with the Spaniards ;” and the court held, that the exception extended to
every seizure and detention suggested by the prohibitions of trade and inter-
course, as the means of enforeing them, and whether of prevention or of pun-
ishment for infraction ; and that, therefore, it extended to cases where the
charge of illicit trade with the Spaniards might be ultimately repelled, and
where the property seized might be, in consequence, acquitted, under the cir-
cumstances of the particular case. But this supposes, that there was prob-
able or justifiable cause for the seizure, bond fide existing ; and the court
explicitly assented to the general doctrine in Church v. Lubbard. It is
true, that the learned chief justice, in delivering the opinion of the court,
added, that “perhaps (we may add), although not necessary to the present
decision, even arbitrary acts of the Spanish colonial governments, if assumed
to be justified on their parts by the prohibitions of trade and intercourse,
are, we think, within the exception of seizure for illicit trade.” This is pro-
fessedly a mere dictum of the court ; and giving it every reasonable force as
authority, it proceeds on the supposition, that such arbitrary acts are bond
Jide done, and are not mere pretexts to cover an illegal seizure.

The second question is, whether, assuming the other facts to be a
stated and alleged above, and taking the authority of the seizing vessel to
be such as the plaintiffs allege (that is to say, of an armed vessel fitted out
and commissioned at Callao by Rodil), there was a legal and justifi- . 5
able cause for the seizure of the General Carrington and her cargo? L oS
The third is precisely the same in terms, except taking the authority of
the armed vessel to be such as the defendants allege (that is to say, to be an
armed vessel sailing nnder the royal Spanish flag, and acting by the royal
authority of Spain).

Both these questions present the same general point, whether there was,
under the circumstances of the case, a legal and justifiable cause for the
seizure and detention of the ship and her cargo. The facts material to be
taken into consideration in ascertaining this point are, that the ship, when
seized, had not landed all her outward cargo, but was still in the progress
of the outward voyage originally designated by the owners ; that she sailed
on that voyage from Provi‘dence, with contraband articles on board, beiong-
Ing, with the other parts of the cargo, to the owners of the ship, with a false
destination and false papers, which yet accompanied the vessel; that the
contraband articles had been landed, before the policy, which is a policy
N time, designating no particular voyage, had attached ; that the under-
writers, though taking no risks within the exception, were not ignorant of
th‘e nature and objects of the voyage; and that the alleged cause of the
Seizure and detention was, the trade in articles contraband of war, by
1}}0 landing of the powder and muskets already mentioned. If, by the prin-
°1P1€§ of the law of nations, there existed, under these circumstances, a right
1o seize and detain the ship and her remaining cargo, and to subject them to

adjudication for a supposed forfeiture, notwithstanding the prior deposit of
S

T (@) See also Laing v. United Insurance Company, 2 Johns. Cas. 174; s. ¢. Id. 487
ucker o, Juhel, 1 Johns. 20.
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the contraband goods ; then the question must be answered in the affirmative,
that there was a legal and justifiable cause.

According to the modern law of nations, for there has been some relax-
ation in practice of the strictness of the ancient rules, the carriage of
contraband goods to the enemy, subjects them, if captured #n delicto, to
the penalty of confiscation ; but the vessel and the remaining cargo, if they
do not belong to the owner of the contraband goods, are not subject to the
same penalty. The penalty is applied to the latter, only when there has
been some actual co-operation, on their part, in a meditated fraud upon the
belligerents, by covering up the voyage under false papers, and with a false
#5901 destination. This *is the general doctrine, when the capture is made
“"4 dn transitd, while the contraband goods are yet on board. But when
the contraband goods have been deposited at the port of destination, and the
subsequent veyage has thus been disconnected with the noxious articles,
it has not been usual to apply the penalty to the ship, or cargo upon the
return-voyage, although the latter may be the proceeds of the contraband.
And the same rule would seem, by analogy, to apply to cases where the
contraband articles have been deposited at an intermediate port, on the
outward voyage, and before it had terminated ; although there is not any
authority directly in point. But in the highest prize courts of England,
while the distinction between the outward and homeward voyage is admitted
to govern, yet it is established, that it exists only in favor of neutrals, who
conduct themselves with fairness and good faith in the arrangements of the
voyage. If, with a view to practice a fraud upon the belligerent, and to
escape from his acknowledged right of capture and detention, the voyage is
disguised, and the vessel sails under false papers, and with a false destina-
tion, the mere deposit of the contraband, in the course of the voyage, is not
allowed to purge away the guilt of the fraudulent conduct of the neutr'al.
In the case of Zhe Frankiin, in 1801, 3 Rob. 217, Lord StowerL said,
“I have deliberated upon this case, and desive it to be considered as the
settled rule of law received by this court, that the carriage of contraband
with a false destination, will make a condemnation of the ship, as well as the
cargo.” Shortly afterwards, in the case of 7%e Neutralitet, 1801, 3 Rob. 295,
Le added, “The modern rule of the law of nations is, certainly, that the ship
shall not be subject to condemnation for carrying contraband goods. The
ancient practice was otherwise ; and it cannot be denied, that it was per
fectly justifiable in principle. If to supply the enemy with such articles 13
a noxious act, with respect to the owner of the cargo, the vehicle which
is instrumental in effecting that illegal purpose, cannot be innocent. The
policy of modern time has, however, introduced a relaxation on this point;
and the general rule now is, that the vessel does not become confiscated for
that act. But this rule is liable to exceptions. Where a ship belongs to
the owner of the cargo, or where the ship is going on such service, “”de,r':]
*591] false destination or false *papers ; these circumstances of aggr%W“;’e
- have been held to constitute excepted cases out of the modern It
and to continue them under the ancient rule.”” The cases in which t’hhls
language was used, were cases of capture upon the outward voyage. (@) 1T ae
same doctrine was afterwards held by the same learned judge to apply

(@) See also, The Edward, 4 Rob. 68.
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cases, where the vessel had sailed with false papers, and a false destination
upon the outward voyage, and was captured on the return-voyage.(a) And,
finally, in the cases of Zhe Rosalia and The Elizabeth,in 1802 (4 Rob.
note to table of cases), the lords of appeal in prize cases held, that the
carriage of contraband outward, with false papers, will affect the return-
cargo with condemnation. These cases are not reported at large. But in
the case of Z%he Baltic, 1 Acton 25, and that of The Margaret, Ibid. 333, the
lords of appeal deliberately re-affirmed the same doctrine. In the latter
case, Sir WiLriaM GRrANT, in pronouncing the judgment of the court, said,
“The principle upon which this and other prize courts have generally pro-
ceeded to adjudication in cases of this nature (that is, where there are false
papers), appears simply to be this; that if a vessel carried contraband on
the outward voyage, she is liable to condemnation on the homeward voyage.
It is by no means necessary, that the cargo should have been purchased by
the proceeds of this contraband. Hence, we must pronounce against this
appeal ; the sentence (of condemnation) of the court below being perfectly
valid and consistent with the acknowledged principles of general law.”

We cannot but consider these decisions as very high evidence of the
law of nations, as actually administered ; and in their actual application to
the circumstances of the present case, they are not, in our judgment, con-
trolled by an opposing authority. Upon principle, too, we think, that there
18 great soundness in the doctrine, as a reasonable interpretation of the law
of nations. The belligerent has a right to require a frank and bond fide
conduct on the part of neutrals, in the course of their commerce, in times
of war ; and if the latter will make use of fraud and false papers, to elude
the just rights of the belligerents, and to cloak their own illegal purposes,
fhere 1s *no injustice in applying to them the penalty of confiscation. [#52:
'Fhe taint of the fraud travels with the party and his offending * 2
mstrument, during the whole course of the voyage, and until the enterprise
}ms, in the understanding of the party himself, completely terminated.
[“he'l‘e are many analogous cases in the prizelaw, where fraud is followed by
smilar penalties. Thus, if a neutral will cover up enemy’s property under
talse papers, which also cover his own property, prize courts will not dis-
entangle the one from the other, but condemn the whole as good prize.

1&«% doctrine was solemnly affirmed in this court, in the case of Zhe St
Nicholas, 1 Wheat. 417.

Upon the whole, our opinion is, that the general question involved in
z};i:;c‘(;nd and third questio.ns, whether th(?re was a legal and justifiable
ans“vegedca_lml]l‘e, under the circumstances of the present case, ought to be
£ % In ’?1e afﬁrﬂmatave‘. The question, as to the_a ?,uthomty of the

Ser 1o seize, so far as it depends upon her commission, can only be

answered in g
authorit
If Rodil

arise,

general way. If she had a commission, under the royal
y of Spain, she was, beyond question, entitled to make the seizure.
had due authority to grant the commission, the same result would
COmmisiifohedha.d-no such authority, then she must be treated as a non-
ita it ned cruiser, entitled to seize for the benefit of the crown; whos.e

» It adopted and acknowledged by the crown, or its competent authori-

t ) e ;
15, become equally binding. Nothing is better settled, both in England
i

(@) See The Nancy, 8 Rob. 122; The Christiansberg, 6 Id. 376.
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and America, than the doctrine, that a non-commissioned cruiser may seize
for the benefit of the government ; and if his acts are adopted by the gov-
ernment, the property, when condemned, becomes a droit of the govern-
ment. (a)

The fourth and fifth questions involve the point as to the authority of
Rodil. The fourth isin the following terms: Whether a general in the
military service of Spain, subordinate to La Serna, viceroy of Peru, under
the king of Spain, not having the actual and exclusive command at Callao,
and no civil anthority existing therein, and cut off by the forces of the
*593] *'en.emy, b) sea or land, from all commn'mcation wiFh any superior

“1 civil or military officer, could law({ully scize and detain neutral prop-
erty from contraband trade, if just cause existed for a condemnation
thereof ? The fifth question is, whether such oflicer, so situated, has a
right to appoint and constitute a court, of which he himself is one, for the
trial and condemnation of such property ? These questions are both under-
stood to refer to the supposed authority of Rodil, as an officer of the
government, to make the seizure in Lis official capacity. We are of opinion,
that no sufficient facts are stated to enable this conrt to give any opinion
as to the nature or extent of the authority of such an officer, under the laws
of Spain, or his commission from and under the Spanish government. We
shall, therefore, return an answer to them, declaring that they are too
imperfectly stated to admit of any opinion to be given by this court.

The sixth and last question is, whether, supposing the ship to have
traded in articles contraband of war, in the ports of Chili, and to have been
seized afterwards, in a port of Peru, then under the royal authority,
before she had discharged her outward cargo, for and on account of such
contraband trade, the underwriters be not discharged, whether the subse-
quent proceedings for her adjudication were regular or irregular? This
question is understood to raise the point, whether, if the seizure and deten-
tion be bond fide for and on account of illicit or contraband trade, a sente}lce
of cendemnation or acquittal, or other regular proceedings to adjudication,
are necessary to discharge the underwriters. We are of opinion, that they
are not. If the seizure or detention be lawfully made, for or on account of
illicit or contraband trade, all charges, damages and losses consequent
thereon, are within the scope of the exception. They are properly attribut-
able to such seizure and detention, as the primary cause, and relate back
thereto. If the underwritters be discharged from the primary hostile ach
they are discharged from the consequences of it. The whole reasomng !
Church v. Hubbard, 2 Cranch 187, presupposes, that if the underwriters be
exempted from the risk of a justifiable seizure for illicit trade, they are "0t‘
accountable for losses consequent thereon, whether arising from a sentenc
of condemnation or otherwise.

. record

*5047 *TH1s cause came on to be heard, on the transeript qf the 1e001Fl

241 from the circuit court of the United States for the district of M(;lssir

chusetts, and on the points and questions on which the judges of the sal (:11'1

cuit court were divided in opinion, and which were certified to this dcom
for its opinion, agreeable to the act of congress in such case made and P

a dt,

6; The
82

(@) The Amiable Isabella, 6 Wheat. 1; The Dos Hermanos, .10 Ibid.' 302
Melomane, 5 Rob. 43; The Elsebe, 5 Ibid. 174; The Maria Frangoise, 6 Ibid
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vided, and was argued by counsel : On consideration whereof, it is ordered
and adjudged by this court, that upon the question so certified by the cir-
cuit court for the district of Massachusetts, upon which the judges of that
court were opposed in opinion, the opinions of this court be certified to that
court as follows, to wit :—Upon the first question,  whether a seizure and
detention, to come within the exception of the policy relating to contraband
and illicit trade, must be for a legal and justifiable cause ?” that it is the
opinion of this court, that the seizure and detention, to come within the
exception of the policy relating to contraband and illicit trade, must be for
a legal and justifiable cause. Upon the second question, “ whether, assum-
ing the other facts to be as stated and alleged above, and taking the author-
ity of the scizing vessel to be such as the plaintiffs allege, there was a legal
and justifiable cause for the seizure and detention of the General Carrington
and her cargo ?”” that it is the opinion of this court, that assuming the facts
stated in that question, there was a legal and justifiable cause for the seiz-
ure and detention of the ship General Carrington and cargo. Upon the
third question, ¢ whether, assuming the other facts to be as stated and
alleged above, and taking the authority of the seizing vessel to be such as
the defendants allege, there was a legal and justifiable cause for the seizure
and detention of the General Carrington and her cargo?” that it is the
opinion of this court, assuming the facts stated in that question, there was
a legal and justifiable cause for the seizure of the ship General Carrington
and cargo. If the armed vessel referred to was lawfully commissioned by
Rodil (upon which this court can pronounce no opinion), then she is to be
deemed entitled to make the seizure and detention, in the same manner as
if she had been commissioned by the royal authority of Spain ; but if she
was not so commissioned, then the parties making the seizure and detention
are to be treated as non-commissioned cruisers, seizing for the government
of Spain ; *and their validity depends upon their adoption and recog-
nition ]oy the competent authorities of Spain, according to the gen- [*525
eral principles of the law of nations on this subject. Upon the fourth ques-
tI“ma “ Whet.ber, a general in the military service of Spain, subordinate to
4 Serna, viceroy of Peru, under the king of Spain, but having the actual
and exclusive command of Callao, and no civil authority existing therein,
22§iocllty(')ﬁ by the forces of the enemy, by sea and land, from all communi-
detai?] \:lltht ‘ai)y superior civil or military ofﬁccl:, c?uld lawfu]]y seize and
COndemne]z'la }ﬁl'opertzr, for contraband trafle, if just cause existed for a
A ‘r;ll?n t‘_ ereof ? an(.i the fifth question, “ whether s_uch ofﬁc_er, 80
B fé)r ?}i a ll.ght to appoint anai constitute a court, of whm}x 'he hlms?]f
) of,this e t‘rlal and condemnation of S}xch property ?” that it is the opin-
- asgs?t!t" that the‘facts are too imperfectly stated to enable this
= e of;i rfm,] and def}lde what are the nature and extent of-th.e powers
and undeg tl:e(gl’ a(ffordmg to the laws of Spaln,. or his commission {from
Sinoin e ‘hpambh government. Upon the sixth question, whether,
of Chil g.':md 'tb ];p to ll)lave tr_aded in articles cpntraband of war, in the ports
the l‘oy‘;l autho 0 aVeb een selzed'afterwards, in a port of Peru, then under
o suzl};lty, efore she discharged her outward cargo, for and on
whether the s contraband trgde, the underva'ltfel's .be not discharged,
il'l‘t'gularrﬂ” . Segue_nt procee.dl-ngs for l_ler adjudication were regular or

¢ that it is the opinion of this court, that under the circum-
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stances stated in that question, the underwriters .re discharged, whether
the subsequent proceedings, after the seizure ard detention of the ship
and cargo for their adjudication, were irregular or not.

* *Mary Dexearr, Executrix of Groree DeNEALE, and others,
596] pels
Plaintiffs in error, ». Joun Arcuer and Joun W. Stume, Ex-
ecutors of Joun Srump, deceased, Defendants in error.

Practice.

A writ of error, brought in the name of * Mary Deneale and others,” dismissed for irregularity;
a new: one, in due form, may be brought.

Error to the Circuit Court of the District of Columbia and county of
Alexandria. Upon the opening of the record inthis case, it was found, that
the writ of error had been issued in the name of Mary Deneale, executrix of
George Deneale, and others.

Cowxe, for the defendants, objected to the writ of error as informal. All
the parties to the proceedings in the cireunit court should be parties to the
writ of error; those who have not joined in it, are not before the court. The
court cannot know who are the persons meant by “others.”

ZLee, for the plaintiff in error, contended, that the record showed who
were the parties to the case.

Magrsuarr, Ch. J., delivered the opinion of the court,—This was the case
of a scire facias against devisees, to revive a judgment. The scire facias
is, in its form, without precedent, and a demurrer was filed to it. Process
on the scire facias issued against four devisees, and service was made upon
two only of them. An office-judgment was then taken against all the
devisees. The two of them, on whom the process was served, afterwards
appeared, and the office-judgment was set aside as to them, and they t.ht‘ll
pleaded the statute of limitations. There was a demurrer to the replication,
and judgment against all the devisees. :

The present writ of error is brought by Mary Deneale “and others,” 2
plaintiffs ; but who the others are cannot be known to the court, for their
names are not given in the writ of error, *as they ought to be. Mary
Deneale cannot alone maintain a writ of error on this judgment; but
all the parties must be joined, and their names set forth, in order that the
court may proceed to give a proper judgment on the case. The present
writ of error must, therefore, be dismissed for irregularity ; but a new oné
in due form, may hereafter be brought to revise the judgment.

S

*527)

Tuis cause came on to be heard, on the transcript of the record from the

circuit court of the United States for the district of Columbia, holden 1t
and for the county of Alexandria, and was argued by counsel : On con%llll'
eration whereof, it is the opinion of this court, that this writ of error l‘,
irregular, and should be dismissed, inasmuch as it is in the name of Mar‘}[
Deneale and others,” without naming who those others are ; whereupor, fi
is ordered and adjudged by this court, that this cause be and the same i
hereby dismissed.
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