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*Col in  Mitche ll , Appellant, v. Unite d  States .
Appeal  from the Superior Court of East Florida.
Marshal l , Ch. J., said :—A pamphlet has been sent to the judges touch-

ing the questions in controversy in this cause. The court desire it to be 
understood, that the practice of the court is not to receive or examine such 
papers, unless they have been presented in court, and shown to the opposite 
counsel.

It was, afterwards, on the same day, stated to the court by Mr. White, 
of Florida, counsel for the appellant, that the counsel on neither side had 
any knowledge of the pamphlet’s having been sent to the court ; nor did 
they in any manner countenance the same. The pamphlet was sent to the 
judges by an agent of the appellant, who was not in any manner aware of 
the irregularity of the proceeding.

*Richa rd  R. Keen e , Plaintiff in error, v. John  Mc Don ou gh . [*308 

Florida land-claims.
An adjudication made by a Spanish tribunal in Louisiana, is not void, because it was made after 

the cession of the country to the United States; for it is historically known, that the actual 
possession of the country was not surrendered, until some time after the proceedings and adju-
dication in the case took place. It was the judgment, therefore, of a competent Spanish 
tribunal, having jurisdiction of the case, and rendered whilst the country, though ceded, was, 
de facto, in the possession of Spanish, and subject to Spanish laws ; such judgments, so far 
as they affect the private rights of the parties thereto, must be deemed valid.

Error  to the District Court for the Eastern District of Louisiana.
This case was argued by Grimes, for the defendant. No counsel 

appeared for the plaintiff in error.
Thomp so n , Justice, delivered the opinion of the court.—The writ of 

error in this case, brings up the record of a judgment rendered aganst the 
plaintiff in error, in the district court of the United States for the eastern 
district of Louisiana. The plaintiff, according to the course of proceedings 
ln that state, presented his petition to the court, stating, that on the 22d of 
May 1803, in virtue of a lawful purchase, at public sale, duly and legally 
made by Don Carlos de Grand Pre, governor of the post and establishment 
of Baton Rouge, he became the owner and proprietor of a tract of land, 
appertaining to the “ testamentaria,” or succession of the deceased Poussett, 
particularly describing the same (being the land in question) and annexing 
to his petition the document or adjudication, by which he alleges that the 
title to the land was vested in him, of which he was never thereafter legally 
divested, as he alleges.

A plea to the jurisdiction of the court was interposed by the defendant, 
a eging that the plaintiff was a citizen of Louisiana, of which state the 
efendant was also a citizen. Upon the trial of the issue joined upon 

T ls plea, the jury found that the plaintiff was not a citizen of the state of 
Louisiana.

The defendant then filed an answer to the petition, denying all 
an singular the allegations contained in the petition, and *averring •-
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that the petitioner has no title whatever to the land in question. That if 
any such adjudication as is pretented by him ever was made, the same was 
afterwards annulled. And he further pleads, that he is the true and legal 
owner of the said tract of land, by good and valid title, and that he has had 
possession under the same, for thirty years and upwards, &c.

The adjudication upon which the plaintiff rests, as the evidence of 
his title, states, that he being the last and highest bidder, the land was 
adjudicated to him ; and he having no security to offer, he engages to exe-
cute a mortgage in trust on the property, which was accepted by the testa-
mentary executors, on condition that he shall immediately pay to Don 
Thomas Dunford, one of the executors, $600, a portion of the purchase-
money, to be applied to the payment of the claim of Joyce & Turnbull, 
against the said estate.

According to the plaintiff’s own showing, therefore, his title was not 
absolute, but conditional ; and the record contains subsequent proceedings 
by the executors of Poussett, to annul the former adjudication for non-ful-
filment of the conditions upon which the sale is made. For this purpose, a 
petition was presented to Governor Grand Pre, setting forth the sale, and 
the condition upon which it was made, and alleging that the plaintiff had 
not paid the $600, nor given the mortgage to secure the purchase-money, 
and praying a decree to make null and void the former sale, and that the 
land might be again exposed to sale. And on the 24th of April 1804, a 
decree was entered, setting forth that it having been proved that Don 
Richard Raynal Keene had absented himself from the country, without 
having complied with the conditions of sale made to him, it is decreed, 
according to law, and the rules which govern in like cases, that the adjudi-
cation to him is annulled, and that the plantation be again exposed to public 
sale, which was accordingly done on the 2d of June 1804, and finally ad-
judged to Don Miguel Mahier, for the sum $5500, if he being the last and 
highest bidder at that sum ; and the adjudication alleges that possession was 
given to him ; and the defendant then deduces a title from Don Miguel 
Mahier to himself.

The plaintiff in error not having appeared to argue his cause, or suggest 
* -, the errors of which he complains, the court cannot *perceive on wbat

J grounds he can rely, to reverse the judgment of the court below. 
The record contains no evidence whatever of his having paid any part of 
the purchase-money. This is not even alleged in the petition ; and, indee , 
a contrary inference is to be drawm from what he does allege ; for, he states, 
that although not bound to account for a greater sum than the price at 
which the land was sold to him, yet he will agree to pay not only that price, 
but any sum that shall be equivalent to the price for which the land so 
on the second sale. The petition alleges that the proceedings undei v ,c 
the second sale was made were irregular and unlawful. . '

Should it be admitted, that it was competent for the plaintiff to impeac 
this adjudication, and show that the proceedings were irregular and un aw 
ful, the record contains no offer, at the trial, to show any irregularity 
illegality in those proceedings ; they mu st, at least, be taken as ptim Ja^ 
evidence of a judicial proceeding, to pass the title of land, according to 
course and practice of the Spanish law in that province. .

The authority of the governor to take jurisdiction in sue cases,
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admitted by the plaintiff’s own showing ; for the title set up by him rests 
upon the authority of the same governor, who adjudicated the second sale, 
under which the defendant claims; and the first sale being conditional, and 
the conditions not performed, no doubt can be entertained, but that the 
second proceeding and sale must be considered, at least, as primd facie 
evidence of what they purport to have been ; and this is sufficient to war-
rant the judgment or decree of the court below.

The adjudication having been made by a Spanish tribunal, after the ces-
sion of the country to the United States, does not make it void ; for we 
know, historically, that the actual possession of the territory was not sur-
rendered, until some time after these proceedings took place. It was the 
judgment, therefore, or a competent Spanish tribunal, having jurisdiction 
of the case, and rendered whilst the country, although ceded, was, de facto, 
in the possession of Spain, and subject to Spanish lawTs. Such judgments, so 
far as they affect the private rights of the parties thereto, must be deemed 
valid.

This view of the case supersedes the necessity of considering the ques-
tion of prescription. *The  judgment or decree of the court below is pojj 
accordingly, affirmed. L

Tins cause came on to be heard, on the transcript of the record from the 
district court of the United States, for the eastern district of Louisiana, 
and was argued by counsel: On consideration whereof, it is ordered and 
adjudged by this court, that the judgment of the said district court be 
and the same is hereby affirmed, with costs.

*Charle s  A. Davis , Consul to the King of Saxony , Plaintiff in [*312 
error, v. Isaac  Pack ard , Henr y  Dis die r  and Willi am  Morp hy .

Error in fact.

At a former term of this court, the judgment of the court for the correction of errors of the state 
of New York, was reversed in this case, this court being of opinion, that Charles A. Davis, 
being consul-general of the king of Saxony, was exempted from being sued in the state court 
and that by reason thereof, the judgment rendered against him by the court for the correction 
of errors was erroneous, and ordered and adjudged that the judgment of the court for the cor-
rection of errors should be and the same was thereby reversed ; and that the cause be remand-
ed to the court for the correction of errors, with directions to conform its judgment to this 
opinion. A mandate issued in pursuance of this judgment to the court for the correction of 
errors, and that court declared and adjudged, “that a consul-general of the king of Saxony is 
by the constitution and laws of the United States, exempt from being sued in a state court 
and that court further adjudged, that the supreme court of the state of New York from 
which court this case has been brought, by a writ of error, to the court of errors of New York, 
is a court of general common-law jurisdiction, and that the court of errors has no power, juris- 
iction or authority, for any error in fact, or any error than such as appears upon the face of 
e record of the proceedings of the supreme court, to reverse a judgment of that court; that 

no other error can be assigned or regarded as a ground of reversal of the judgment of said 
upreme court, than such as appears upon the record of the proceedings of the said court, and 

ich relates to questions actually before the justices of the court, by a plea to its jurisdiction 
or otherwise; and that the court of errors is not authorized to notice the allegations of Davis 
assigned for error in that court, that he was consul-general of the king of Saxony, or to try or 

8a*d a^e§at*on » and there being no error on the face of the record of the proceedings 
e supreme court of New York, the defendant in error was entitled to a judgment <>f affi’ln-
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