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JUSTICES 
OF THE 

SUPREME COURT
DURING THE TIME OF THESE REPORTS.

FRED M. VINSON, Chief  Justic e .1 
HUGO L. BLACK, Ass ociate  Justi ce . 
STANLEY REED, Ass ociate  Justic e .
FELIX FRANKFURTER, Associ ate  Justi ce . 
WILLIAM 0. DOUGLAS, Ass ociate  Justic e . 
FRANK MURPHY, Ass ociate  Justice . 
ROBERT H. JACKSON, Ass ociate  Justice . 
WILEY RUTLEDGE, Ass ociate  Justic e . 
HAROLD H. BURTON, Associ ate  Justi ce .

RETIRED 2

CHARLES EVANS HUGHES, Chief  Justi ce .

TOM C. CLARK, Attor ney  General .
J. HOWARD McGRATH, Solicitor  Genera l .3 
CHARLES ELMORE CROPLEY, Clerk .
THOMAS ENNALLS WAGGAMAN, Marshal .

1 The Honorable Fred M. Vinson of Kentucky, Secretary of the 
Treasury, was nominated by President Truman on June 6, 1946, to 
be Chief Justice of the United States; the nomination was confirmed 
by the Senate on June 20, 1946; he was commissioned on June 21, 
1946, took the oaths of office at the White House on June 24, 1946, 
and entered immediately upon the performance of the duties of the 
office. See post, p. v.

2 Associate Justice James Clark McReynolds, retired, died on 
August 24,1946. See post, p. vu.

3 The Honorable J. Howard McGrath, Solicitor General, resigned 
effective at the close of business on October 7, 1946. During the 
vacancy in the office, the duties of the Solicitor General were per-
formed, at the direction of the Attorney General, by the Honorable 
George T. Washington, Assistant Solicitor General, who signed gov-
ernment briefs and appeared as “Acting Solicitor General.”
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SUPREME COURT OF THE UNITED STATES.

Allotment  of  Jus tices .

It is ordered that the following allotment be made of the 
Chief Justice and Associate Justices of this Court among 
the circuits, agreeably to the Acts of Congress in such 
case made and provided, and that such allotment be 
entered of record, viz:

For the First Circuit, Felix  Frankfurter , Associate 
Justice.

For the Second Circuit, Robert  H. Jackson , Associate 
Justice.

For the Third Circuit, Harold  H. Burton , Associate 
Justice.

For the Fourth Circuit, Fred  M. Vinson , Chief Justice.
For the Fifth Circuit, Hugo  L. Black , Associate Justice.
For the Sixth Circuit, Stanley  Reed , Associate Justice.
For the Seventh Circuit, Frank  Murphy , Associate 

Justice.
For the Eighth Circuit, Wiley  Rutledge , Associate 

Justice.
For the Ninth Circuit, William  0. Dougla s , Associate 

Justice.
For the Tenth Circuit, Wiley  Rutledge , Associate 

Justice.
For the District of Columbia, Fred  M. Vinson , Chief 

Justice.
October 14,1946.

(For next previous allotment, see 328 U. S. p. iv.)
IV



APPOINTMENT OF MR. CHIEF JUSTICE VINSON.

Supreme  Court  of  the  Unit ed  States .

MONDAY, OCTOBER 7, 1946.

Present: Mr . Chief  Just ice  Vins on , Mr . Justi ce  
Black , Mr . Justice  Reed , Mr . Justi ce  Frankfurter , 
Mr . Justi ce  Douglas , Mr . Justi ce  Murph y , Mr . Just ice  
Jackson , Mr . Justice  Rutledge , and Mr . Justice  
Burton .

Mr . Justice  Black  said:
The President, with the advice and consent of the 

Senate, has appointed Fred M. Vinson, of Kentucky, to be 
Chief Justice of the United States. He has presented his 
commission which will be filed, together with his oaths 
which he has previously taken in the forms prescribed by 
law.

The commission of Mr . Chief  Justi ce  Vinson  is in the 
words and figures following, viz:

Harry  S. Truman ,

PRESIDENT OF THE UNITED STATES OF AMERICA,

To all who shall see these Presents, Greeting:
Know  Ye  ; That reposing special trust and confidence in 

the Wisdom, Uprightness, and Learning of Fred M. Vinson, 
of Kentucky I have nominated, and, by and with the 
advice and consent of the Senate, do appoint him Chief 
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VI OCTOBER TERM, 1946.

Justice of the United States and do authorize and empower 
him to execute and fulfil the duties of that Office according 
to the Constitution and Laws of the said United States, 
and to Have and to Hold the said Office, with all the 
powers, privileges and emoluments to the same of right 
appertaining, unto Him, the said Fred M. Vinson, during 
his good behavior.

In  test imony  where of , I have caused these Letters to 
be made patent and the seal of the Department of Justice 
to be hereunto affixed.

Done at the City of Washington this twenty-first day 
of June, in the year of our Lord one thousand nine hundred 
and forty-six, and of the Independence of the United 
States of America the one hundred and seventieth.

Harry  S. Truman
By the President :

Tom  C. Clark
Attorney General.



DEATH OF MR. JUSTICE McREYNOLDS.

Supreme  Court  of  the  Unite d  State s .

MONDAY, OCTOBER 7, 1946.

Present: Mr . Chief  Justi ce  Vins on , Mr . Justi ce  
Black , Mr . Just ice  Reed , Mr . Justice  Frank furte r , 
Mr . Justice  Dougla s , Mr . Just ice  Murph y , Mr . Jus -
tice  Jackson , Mr . Justi ce  Rutle dge , and Mr . Just ice  
Burton .

The Chief  Just ice  said:
I announce with profound regret the death on August 24, 

1946, of Janies Clark McReynolds, a retired Associate 
Justice of this Court.

Justice McReynolds was an Assistant Attorney General 
of the United States from 1903 to 1907 under appointment 
of President Theodore Roosevelt. He served as Attorney 
General of the United States from March 1913 to August 
1914 under appointment of President Woodrow Wilson. 
Then he was appointed an Associate Justice of the Su-
preme Court by President Woodrow Wilson, serving until 
his retirement, February 1,1941.

He was an active member of this Court for twenty-seven 
years. He was a vigorous, capable, determined, and forth-
right member. His death brought to a close a distin-
guished career and a life of devotion to duty. At an 
appropriate time, the Court will receive the resolutions 
of the Bar in tribute to his memory.

VII





RETIREMENT OF PRINTER.

Suprem e  Court  of  the  United  States .

MONDAY, DECEMBER 23, 1946.

Present: Mr . Chief  Just ice  Vins on , Mr . Justice  
Black , Mr . Justice  Reed , Mr . Justice  Frankfurter , 
Mr . Justice  Douglas , Mr . Justi ce  Murphy , Mr . Jus -
tice  Jackson , Mr . Justi ce  Rutledge , and  Mr . Justice  
Burton .

The Chief  Justice  said:
For seventy-five years the opinions of this Court have 

been printed by Pearson’s Printing Office. Mr. Clarence 
E. Bright entered that establishment in his youth nearly 
fifty-six years ago. Later he acquired ownership of the 
business which he continuously has managed for over 
forty years in a manner of helpfulness far beyond con-
tractual obligation.

For more than a half-century Mr. Bright has served 
the Court with complete fidelity, bringing to his important 
and confidential work the advantages of unique skill and 
ability. At times the demands, both in volume of the 
work and for speed in dispatching it, exceeded what might 
be expected or required of a much larger establishment. 
But under the greatest pressures his resources invariably 
were equal to what was asked. He met these pressures 
not only with extraordinary efficiency but always with 
patience and courtesy. What is equally remarkable, not 
once in his long service was there suggestion that by care-
lessness or otherwise the large confidence imposed in him 
had not been strictly observed. His name belongs in the 
roll of those who have given themselves through long 
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x OCTOBER TERM, 1946.

years to the service of the Court with absolute devotion 
to its interests.

The Court desires to record its appreciation of Mr. 
Bright’s efficiency and loyalty and to acknowledge the 
effective contribution of his aid in its work. We trust 
that in his retirement from active service he will find 
renewed vigor of health and the abiding satisfaction 
which comes from the consciousness of arduous duties per-
formed to the complete satisfaction of those he served so 
well.

The Clerk is directed to record these remarks and to 
transmit a copy thereof to Mr. Bright.
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CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 1946.

HALLIBURTON OIL WELL CEMENTING CO. v. 
WALKER ET AL., DOING BUSINESS AS DEPTHO- 
GRAPH CO.

ON REHEARING.

No. 24. Reargued October 23,24,1946.—Decided November 18,1946.

1. Walker Patent No. 2,156,519 for an improvement over a past patent 
designed to measure the distance from the top of an oil well to the 
fluid surface of the oil, held invalid for failure of the claims to make 
the “full, clear, concise, and exact” description of the alleged 
invention required by R. S. § 4888, 35 U. S. C. § 33. Pp. 11-14.

2. A claim which describes the most crucial element in a “new” com-
bination in terms of what it will do rather than in terms of its own 
physical characteristics or its arrangement in the new combination 
is invalid as a violation of R. S. § 4888. Holland Furniture Co. v. 
Perkins Glue Co., 277 U. S. 245; General Electric Co. v. Wabash 
Appliance Corp., 304 U. S. 364. Pp. 8,9.

3. As used in R. S. § 4888, the word “machine” includes a combination 
of old elements. P. 9.

4. The requirement of R. S. §4888 for a “full, clear, concise, and 
exact” description in claims applies to a combination of old devices. 
Pp.9-11.

5. Under R. S. § 4888, a patentee cannot obtain greater coverage by 
failing accurately to describe his invention than by describing it as 
the statute commands. P. 13.

146 F. 2d 817, reversed.
1
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Respondent sued petitioner for infringement of Walker 
Patent No. 2,156,519. The District Court held the claims 
in issue valid and infringed by petitioner. The Circuit 
Court of Appeals for the Ninth Circuit affirmed, 146 F. 
2d 817, and denied a petition for rehearing. 149 F. 2d 
896. This Court granted certiorari. 326 U. S. 705. The 
case was affirmed by an evenly divided Court. 326 U. S. 
696. A petition for rehearing was granted and the case 
was restored to the docket for reargument before a full 
bench. 327 U. S. 812. Reversed, p. 14.

Earl Babcock reargued the cause and filed a brief for 
petitioner. With him on the brief was Harry C. Robb.

Harold W. Mattingly reargued the cause and filed a brief 
for respondents.

Mr . Justice  Black  delivered the opinion of the Court.
Cranford P. Walker, owner of Patent No. 2,156,519, and 

the other respondents, licensees under the patent, brought 
this suit in a Federal District Court alleging that peti-
tioner, Halliburton Oil Well Cementing Company, had 
infringed certain of the claims of the Walker patent. The 
District Court held the claims in issue valid and infringed 
by Halliburton. The Circuit Court of Appeals affirmed, 
146 F. 2d 817, and denied Halliburton’s petition for rehear-
ing. 149 F. 2d 896. Petitioner’s application to this 
Court for certiorari urged, among other grounds, that the 
claims held valid failed to make the “full, clear, concise, 
and exact” description of the alleged invention required 
by Rev. Stat. 4888, 35 U. S. C. § 33/ as that statute was

1“33. Application for Patent; Description; Specification and 
Claim.—Before any inventor or discoverer shall receive a patent 
for his invention or discovery he shall make application therefor, 
in writing, to the Commissioner of Patents, and shall file in the
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interpreted by us in General Electric Co. v. Wabash Ap-
pliance Corp., 304 U. S. 364.* 2 This statutory requirement 
of distinctness and certainty in claims is important in pat-
ent law. We granted certiorari to consider whether it was 
correctly applied in this case. 326 U. S. 705.3

The patent in suit was sustained as embodying an 
improvement over a past patent of Lehr and Wyatt (No. 
2,047,974) upon an apparatus designed to facilitate the 
pumping of oil out of wells which do not have sufficient 
natural pressures to force the oil to gush. An outline of 
the background and setting of these patents is helpful 
to an understanding of the problem presented.

In order to operate a pump in an oil well most efficiently, 
cheaply, and with the least waste, the pump must be 
placed in an appropriate relationship to the fluid surface 
of the oil. Properly to place the pump in this relationship 
requires knowledge of the distance from the well top to 
the fluid surface. At least by the latter 1920’s problems

Patent Office a written description of the same, and of the manner 
and process of making, constructing, compounding, and using it, in 
such full, clear, concise, and exact terms as to enable any person 
skilled in the art or science to which it appertains, or with which 
it is most nearly connected, to make, construct, compound, and use 
the same; and in case of a machine, he shall explain the principle 
thereof, and the best mode in which he has contemplated applying 
that principle, so as to distinguish it from other inventions; and he 
shall particularly point out and distinctly claim the part, improve-
ment, or combination which he claims as his invention or 
discovery. . .

2 Other alleged errors were urged in the application for certiorari 
and have been argued here, but since we find the question of defi-
niteness of the claim decisive of the controversy, we shall not further 
advert to the other contentions.

3 This case was previously affirmed by a divided court, 326 U. S. 696, 
and upon petition for rehearing was restored to the docket for reargu- 
ment. 327U.S.812.
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of waste and expense in connection with non-gusher oil 
wells pressed upon the industry. See Railroad Comm’n 
of Texas v. Roivan & Nichols Oil Co., 310 U. S. 573; Bur-
ford v. Sun Oil Co., 319 U. S. 315. It became apparent that 
inefficient pumping, one cause of waste, was in some meas-
ure attributable to lack of accurate knowledge of distance 
from well top to fluid surface. Ability to measure this 
distance in each separate non-gusher oil well became an 
obvious next step in the solution of this minor aspect of the 
problem of waste.

The surface and internal machinery and the corkscrew 
conformation of some oil wells make it impractical to 
measure depth by the familiar method of lowering a rope 
or cable. In casting about for an alternative method 
it was quite natural to hit upon the possibility of uti-
lizing a sound-echo-time method. Unknown distances 
had frequently been ascertained by this method. Given 
the time elapsing between the injection of a sound into 
an oil well and the return of its echo from the fluid surface, 
and assuming the velocity of the sound to be about 1100 
feet per second, as it is in the open air, it would be easy 
to find the distance. Not only had this sound-echo-time 
method been long known and generally used to find un-
known distances, but in 1898 Batcheller, in Patent No. 
602,422, had described an apparatus to find a distance in 
a tubular space. Obviously an oil well is such a space. 
He described a device whereby the noise from a gun might 
be injected into a tube; the returning echoes from obstruc-
tions agitated a diaphragm, which in turn moved a stylus. 
The stylus recorded on a piece of paper a graph or dia-
gram showing the variant movements of the diaphragm 
caused by its response to all the different echo waves.

In the late 1920’s the oil industry began to experiment in 
the use of this same sound-echo-time method for measur-



HALLIBURTON CO. v. WALKER. 5

1 Opinion of the Court.

ing the distance to the fluid surface in deep oil wells. A 
product of this experimentation was the Lehr and Wyatt 
patent, upon which the present patent claims to be an 
improvement. It proposed to measure the distance by 
measuring the time of travel of the echo of an “impulse 
wave” generated by a “sudden change in pressure.” The 
apparatus described included a gas cylinder with a quick 
operating valve by means of which a short blast of gas 
could be injected into a well. It was stated in the patent 
that the time elapsing between the release of the gas and 
the return of the echo of the waves produced by it could be 
observed in any desired manner. But the patentee’s 
application and drawings noted that the wave impulses 
could be recorded by use of a microphone which might 
include an amplifier and an appropriate device to record 
a picture of the wave impulses.

This Lehr and Wyatt patent, it is therefore apparent, 
simply provided an apparatus composed of old and well- 
known devices to measure the time required for pres-
sure waves to move to and back from the fluid surface 
of an oil well. But the assumption that sound and pres-
sure waves would travel in oil wells at open-air velocity 
of 1100 feet per second proved to be erroneous. For 
this reason the time-velocity computation of Lehr and 
Wyatt for measuring the distance to the fluid surface 
produced inaccurate results.

After conferences with Lehr, Walker undertook to 
search for a method which would more accurately indicate 
the sound and pressure wave velocity in each well. 
Walker was familiar with the structure of oil wells. The 
oil flow pipe in a well, known as a tubing string, is jointed 
and where these joints occur there are collars or shoulders. 
There are also one or more relatively prominent projec-
tions on the oil flow pipe known as tubing catchers.
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In wells where the distance to the tubing catcher is known, 
Walker observed that the distance to the fluid surface 
could be measured by a simple time-distance proportion 
formula.4 For those wells in which the distance to the 
tubing catcher was unknown, Walker also suggested an-
other idea. The sections of tubing pipe used in a given 
oil well are generally of equal length. Therefore the 
shoulders in a given well ordinarily are at equal intervals 
from each other. But the section length and therefore 
the interval may vary from well to well. Walker con-
cluded that he could measure the unknown distance to the 
tubing catcher if he could observe and record the shoulder 
echo waves. Thus multiplication of the number of shoul-
ders observed by the known length of a pipe section would 
produce the distance to the tubing catcher. With this 
distance, he could solve the distance to the fluid surface 
by the same proportion formula used when the distance 
to the tubing catcher was a matter of record. The Lehr 
and Wyatt instrument could record all these echo waves. 
But the potential usefulness of the echoes from the shoul-
ders and the tubing catcher which their machine recorded 
had not occurred to Lehr and Wyatt and consequently they 
had made no effort better to observe and record them. 
Walker’s contribution which he claims.to be invention was 
in effect to add to Lehr and Wyatt’s apparatus a well- 
known device which would make the regularly appearing

4 The known distance from well top to the tubing catcher is to the 
unknown distance from well top to the fluid surface as the time an 
echo requires to travel from the tubing catcher is to the time required 
for an echo to travel from the fluid surface.

Walker’s patent emphasizes that his invention solves the velocity 
of sound waves in wells of various pressures in which sound did not 
travel at open-air or a uniform speed. Mathematically, of course, 
his determination of the distance by proportions determines the dis-
tance to the fluid surface directly without necessarily considering 
velocity in feet per second as a factor.
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shoulder echo waves more prominent on the graph and 
easier to count.

The device added was a mechanical acoustical resonator. 
This was a short pipe which would receive wave impulses 
at the mouth of the well. Walker’s testimony was, and 
his specifications state, that by making the length of this 
tubal resonator one-third the length of the tubing joints, 
the resonator would serve as a tuner, adjusted to the fre-
quency of the shoulder echo waves. It would simultane-
ously amplify these echo waves and eliminate unwanted 
echoes from other obstructions thus producing a clearer 
picture of the shoulder echo waves. His specifications 
show, attached to the tubal resonator, a coupler, the 
manipulation of which would adjust the length of the tube 
to one-third of the interval between shoulders in a par-
ticular well. His specifications and drawings also show 
the physical structure of a complete apparatus, designed to 
inject pressure impulses into a well, and to receive, note, 
record and time the impulse waves.

The District Court held the claims here in suit valid 
upon its finding that Walker’s “apparatus differs from and 
is an improvement over the prior art in the incorporation 
in such apparatus of a tuned acoustical means which per-
forms the function of a sound filter . . .” The Circuit 
Court of Appeals affirmed this holding, stating that the 
trial court had found “that the only part of this patent 
constituting invention over the prior art is the ‘tuned 
acoustical means which performs the functions of a sound 
filter.’ ”

For our purpose in passing upon the sufficiency of the 
claims against prohibited indefiniteness we can accept 
without ratifying the findings of the lower court that the 
addition of “a tuned acoustical means” performing the 
“function of a sound filter” brought about a new patent- 
able combination, even though it advanced only a narrow 
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step beyond Lehr and Wyatt’s old combination.8 We 
must, however, determine whether, as petitioner charges, 
the claims here held valid run afoul of Rev. Stat. 4888 
because they do not describe the invention but use 
“conveniently functional language at the exact point of 
novelty.” General Electric Co. v. Wabash Appliance 
Corp., supra, at 371.

Walker, in some of his claims, e. g., claims 2 and 3, does 
describe the tuned acoustical pipe as an integral part of 
his invention, showing its structure, its working arrange-
ment in the alleged new combination, and the manner of 
its connection with the other parts. But no one of the 
claims on which this judgment rests has even suggested 
the physical structure of the acoustical resonator.5 6 No one 
of these claims describes the physical relation of the 
Walker addition to the old Lehr and Wyatt machine. No 
one of these claims describes the manner in which the 
Walker addition will operate together with the old Lehr 
and Wyatt machine so as to make the “new” unitary ap-
paratus perform its designed function. Thus the claims 
failed adequately to depict the structure, mode, and opera-
tion of the parts in combination.

A claim typical of all of those held valid only describes 
the resonator and its relation with the rest of the appa-
ratus as “means associated with said pressure responsive 
device for tuning said receiving means to the frequency of 
echoes from the tubing collars of said tubing sections to 
clearly distinguish the echoes from said couplings from 

5 See Hailes v. Van Warmer, 20 Wall. 353; Knapp n . Morss, 150 
U. S. 221, 227-28; Textile Machine Works n . Louis Hirsch Textile Ma-
chines, Inc., 302 U. S. 490; Lincoln Engineering Co. v. Stewart-Warner 
Corp., 303 U. S. 545,549-50.

6 Halliburton does not challenge the adequacy of the description 
of any other features of the "new combination.” The elements of 
Walker’s apparatus other than the filter are so nearly identical to 
what Lehr and Wyatt patented that we can speak of these other 
elements as the “Lehr and Wyatt machine.”
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each other.” 7 The language of the claim thus describes 
this most crucial element in the “new” combination in 
terms of what it will do rather than in terms of its own 
physical characteristics or its arrangement in the new com-
bination apparatus. We have held that a claim with 
such a description of a product is invalid as a violation of 
Rev. Stat. 4888. Holland Furniture Co. v. Perkins Glue 
Co., 277 U. S. 245, 256-57; General Electric Co. v. Wabash 
Appliance Corp., supra. We understand that the Circuit 
Court of Appeals held that the same rigid standards of 
description required for product claims is not required for 
a combination patent embodying old elements only. We 
have a different view.

Rev. Stat. 4888 pointedly provides that “in case of a 
machine, he [the patentee] shall explain the principle 
thereof, and the best mode in which he has contemplated 
applying that principle, so as to distinguish it from other 
inventions; and he shall particularly point out and dis-
tinctly claim the part, improvement, or combination which 
he claims as his invention or discovery.” It has long 
been held that the word “machine” includes a combination. 
Corning v. Burden, 15 How. 252, 267. We are not per-
suaded that the public and those affected by patents

7 Both parties have used Claim 1 as a typical example for purposes 
of argument throughout the litigation. Other claims need not be set 
out. Claim 1 is as follows:

In an apparatus for determining the location of an obstruction 
in a well having therein a string of assembled tubing sections inter-
connected with each other by coupling collars, means communicating 
with said well for creating a pressure impulse in said well, echo receiv-
ing means including a pressure responsive device exposed to said well 
for receiving pressure impulses from the well and for measuring the 
lapse of time between the creation of the impulse and the arrival at 
said receiving means of the echo from said obstruction, and means 
associated with said pressure responsive device for tuning said receiv-
ing means to the frequency of echoes from the tubing collars of said 
tubing sections to clearly distinguish the echoes from said couplings 
from each other.”
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should lose the protection of this statute merely because 
the patented device is a combination of old elements.

Patents on machines which join old and well-known 
devices with the declared object of achieving new results, 
or patents which add an old element to improve a pre-
existing combination, easily lend themselves to abuse. 
And to prevent extension of a patent’s scope beyond what 
was actually invented, courts have viewed claims to combi-
nations and improvements or additions to them with very 
close scrutiny. Cf. Lincoln Engineering Co. v. Stewart- 
Warner Corp., 303 U. S. 545, 549-51. For the same rea-
son, courts have qualified the scope of what is meant by 
the equivalent of an ingredient of a combination of old 
elements. Gill v. Wells, 22 Wall. 1, 28, 29; Fuller v. 
Yentzer, 94 U. S. 288,297,298. It is quite consistent with 
this strict interpretation of patents for machines which 
combine old elements to require clear description in com-
bination claims. This view, clearly expressed in Gill v. 
Wells, supra, is that

“Where the ingredients are all old the inven-
tion . . . consists entirely in the combination, and 
the requirement of the Patent Act that the invention 
shall be fully and exactly described applies with as 
much force to such an invention as to any other class, 
because if not fulfilled all three of the great ends 
intended to be accomplished by that requirement 
would be defeated. ... (1.) That the government 
may know what they have granted and what will 
become public property when the term of the monop-
oly expires. (2.) That licensed persons desiring to 
practice the invention may know, during the term, 
how to make, construct, and use the invention. 
(3.) That other inventors may know what part of the 
field of invention is unoccupied.

“Purposes such as these are of great importance in 
every case, but the fulfilment of them is never more
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necessary than when such inquiries arise in respect 
to a patent for a machine which consists of a combina-
tion of old ingredients. Patents of that kind are 
much more numerous than any other, and conse-
quently it is of the greatest importance that the 
description of the combination, which is the inven-
tion, should be full, clear, concise, and exact.” Gill v. 
Wells, supra, at 25-26.

These principles were again emphasized in Merrill v. 
Yeomans, 94 U. S. 568, 570, where it was said that. . in 
cases where the invention is a new combination of old 
devices, he [the patentee] is bound to describe with par-
ticularity all these old devices, and then the new mode 
of combining them, for which he desires a patent.” This 
view has most recently been reiterated in General Electric 
Co. v. Wabash Appliance Corp., supra, at 368, 369. Co-
gent reasons would have to be presented to persuade us to 
depart from this established doctrine. The facts of the 
case before us, far from undermining our confidence in 
these earlier pronouncements, reinforce the conclusion that 
the statutory requirement for a clear description of claims 
applies to a combination of old devices.

This patent and the infringement proceedings brought 
under it illustrate the hazards of carving out an exception 
to the sweeping demand Congress made in Rev. Stat. 4888. 
Neither in the specification, the drawing, nor in the claims 
here under consideration, was there any indication that 
the patentee contemplated any specific structural alter-
native for the acoustical resonator or for the resonator’s 
relationship to the other parts of the machine. Petitioner 
was working in a field crowded almost, if not completely, 
to the point of exhaustion. In 1920, Tucker, in Patent 
No. 1,351,356, had shown a tuned acoustical resonator in 
a sound detecting device which measured distances. Lehr 
and Wyatt had provided for amplification of their waves. 
Sufficient amplification and exaggeration of all the differ- 

727731 0—47---- 7
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ent waves which Lehr and Wyatt recorded on their 
machine would have made it easy to distinguish the tubing 
catcher and regular shoulder waves from all others. For, 
even without this amplification, the echo waves from tub-
ing collars could by proper magnification have been 
recorded and accurately counted, had Lehr and Wyatt 
recognized their importance in computing the velocity. 
Cf. General Electric Co. v. Jewel Incandescent Lamp Co., 
326 U. S. 242.

Under these circumstances the broadness, ambiguity, 
and overhanging threat of the functional claim of Walker 
become apparent. What he claimed in the court below 
and what he claims here is that his patent bars anyone 
from using in an oil well any device heretofore or hereafter 
invented which combined with the Lehr and Wyatt 
machine performs the function of clearly and distinctly 
catching and recording echoes from tubing joints with 
regularity. Just how many different devices there are 
of various kinds and characters which would serve to 
emphasize these echoes, we do not know. The Halliburton 
device, alleged to infringe, employs an electric filter for 
this purpose. In this age of technological development 
there may be many other devices beyond our present 
information or indeed our imagination which will perform 
that function and yet fit these claims. And unless fright-
ened from the course of experimentation by broad func-
tional claims like these, inventive genius may evolve many 
more devices to accomplish the same purpose. See United 
Carbon Co. v. Binney & Smith Co., 317 U. S. 228, 236; 
Burr v. Duryee, 1 Wall. 531, 568; O’Reilly v. Morse, 15 
How. 62,112-13. Yet if Walker’s blanket claims be valid, 
no device to clarify echo waves, now known or hereafter 
invented, whether the device be an actual equivalent of 
Walker’s ingredient or not, could be used in a combination 
such as this, during the life of Walker’s patent.
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Had Walker accurately described the machine he claims 
to have invented, he would have had no such broad rights 
to bar the use of all devices now or hereafter known which 
could accent waves. For had he accurately described the 
resonator together with the Lehr and Wyatt apparatus, 
and sued for infringement, charging the use of some-
thing else used in combination to accent the waves, the 
alleged infringer could have prevailed if the substituted 
device (1) performed a substantially different function; 
(2) was not known at the date of Walker’s patent as a 
proper substitute for the resonator; or (3) had been actu-
ally invented after the date of the patent. Fuller v. 
Yentzer, supra, at 296-97; Gill v. Wells, supra, at 29. 
Certainly, if we are to be consistent with Rev. Stat. 4888, 
a patentee cannot obtain greater coverage by failing to 
describe his invention than by describing it as the statute 
commands.

It is urged that our conclusion is in conflict with the 
decision of Continental Paper Bag Co. v. Eastern Paper 
Bag Co., 210 U. S. 405. In that case, however, the claims 
structurally described the physical and operating relation-
ship of all the crucial parts of the novel combination.8

8 The typical claim there in suit was as follows:
“2. In a paper bag machine, the combination of the rotating cyl-

inder provided with one or more pairs of side folding fingers adapted 
to be moved toward or from each other, a forming plate also provided 
with side forming fingers adapted to be moved toward or from each 
other, means for operating said fingers at definite times during the 
formative action upon the bag tube, operating means for the forming 
plate adapted to cause the said plate to oscillate about its rear edge 
upon the surface of the cylinder during the rotary movement of said 
cylinder for the purpose of opening and forming the bottom of the 
bag tube, a finger moving with the forming plate for receiving the 
upper sheet of the tube and lifting it during the formative action, 
power devices for returning the forming plate to its original position 
to receive a new bag tube, and means to move the bag tube with the 
cylinder.” Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 
U.S. 405,417, n. 1.
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The Court there decided only that there had been an 
infringement of this adequately described invention. 
That case is not authority for sustaining the claims be-
fore us which fail adequately to describe the alleged 
invention.

Reversed.
Mr . Justi ce  Frankf urter  concurs with the Court’s 

opinion in so far as it finds this claim lacking in the defi-
niteness required by Rev. Stat. 4888, 35 U. S. C. § 33, but 
reserves judgment as to considerations that may be pecu-
liar to combination patents in satisfying that requirement.

Mr . Justi ce  Burton  dissents.

CLEVELAND v. UNITED STATES.

NO. 12. CERTIORARI TO THE CIRCUIT COURT OF APPEALS 
FOR THE TENTH CIRCUIT.*

Argued October 10, 1945. Reargued October 17, 1946.—Decided 
November 18, 1946.

1. It is a violation of the Mann Act, 36 Stat. 825, 18 U. S. C. § 398, 
for a man to transport a woman across state lines for the purpose 
of making her his plural wife or cohabiting with her as such—not-
withstanding the fact that the practice is founded on his religious 
belief. Pp. 16,20.

2. While the Act was aimed primarily at the use of interstate com-
merce for the conduct of commercialized prostitution, it is not 
limited to that and a profit motive is not a sine qua non to its 
application. Caminetti v. United States, 242 U. S. 470. Pp. 
17,18.

*Together with No. 13, Cleveland v. United States; No. 14, Cleve-
land n . United States; No. 15, Darger v. United States; No. 16, Jessop 
v. United States; No. 17, Dockstader v. United States; No. 18, Stubbs 
v. United States; and No. 19, Petty v. United States, on certiorari to 
the same court.
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(a) It expressly applies to transportation for purposes of 
debauchery, which may be motivated solely by lust. P. 17.

(b) Under the ejusdem generis rule, the words “or for any other 
immoral purpose” cannot be given a narrower meaning. P. 18.

3. Polygamous practices are not excluded from the Act, have long 
been branded as immoral, and are of the same genus as the other 
immoral practices covered by the Act. Pp. 18, 19.

4. The fact that the regulation of marriage is a state matter does not 
make the Act an unconstitutional interference by Congress with the 
police powers of the States. P. 19.

5. The power of Congress over the instrumentalities of commerce is 
plenary; it may be used to defeat immoral practices; and the fact 
that the means used may have “the quality of police regulations” 
is not consequential. P. 19.

6. Transportation of a woman across state lines for the purpose of 
entering into a plural marriage or cohabiting with her as a plural 
wife is for a purpose prohibited by the Act. P. 19.

7. Guilt under the Act turns on the purpose which motivates the 
transportation, not on its accomplishment. P. 20.

8. The fact that the accused was motivated by a religious belief is no 
defense to a prosecution under the Mann Act. P. 20.

9. Under the ejusdem generis rule, the general words cannot be con-
fined more narrowly than the class of which they are a part. P. 18.

146 F. 2d 730, affirmed.

Petitioners were convicted of violating the Mann Act, 
36 Stat. 825,18 U. S. C. § 398. 56 F. Supp. 890. The Cir-
cuit Court of Appeals affirmed. 146 F. 2d 730. This 
Court granted certiorari. 324 U. S. 835. Affirmed, p. 20.

Claude T. Barnes argued the cause for petitioners. With 
him on the brief were Ed. D. Hatch and O. A. Tangren.

Assistant Solicitor General Judson argued the cause for 
the United States on the original argument, and Robert 
M. Hitchcock on the reargument. With Mr. Judson on 
the brief were W. Marvin Smith, Robert S. Erdahl and 
Seatrice Rosenberg.
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Mr . Justice  Douglas  delivered the opinion of the 
Court.

Petitioners are members of a Mormon sect, known as 
Fundamentalists. They not only believe in polygamy; 
unlike other Mormons,1 they practice it. Each of peti-
tioners, except Stubbs, has, in addition to his lawful wife, 
one or more plural wives. Each transported at least one 
plural wife across state lines,2 either for the purpose of 
cohabiting with her, or for the purpose of aiding another 
member of the cult in such a project. They were con-
victed of violating the Mann Act (36 Stat. 825, 18 
U. S. C. § 398) on a trial to the court, a jury having been 
waived. 56 F. Supp. 890. The judgments of conviction 
were affirmed on appeal. 146 F. 2d 730. The cases are 
here on petitions for certiorari which we granted in view 
of the asserted conflict between the decision below and 
Mortensen n . United States, 322 U. S. 369.

The Act makes an offense the transportation in inter-
state commerce of “any woman or girl for the purpose of 
prostitution or debauchery, or for any other immoral pur-
pose.” The decision turns on the meaning of the latter 
phrase, “for any other immoral purpose.”

United States v. Bitty, 208 U. S. 393, involved a prose-
cution under a federal statute making it a crime to import 
an alien woman “for the purpose of prostitution or for 
any other immoral purpose.” The act was construed to 
cover a case where a man imported an alien woman so 
that she should live with him as his concubine. Two years 
later the Mann Act was passed. Because of the similarity 
of the language used in the two acts, the Bitty case became

1 The Church of Jesus Christ of Latter-Day Saints has forbidden 
plural marriages since 1890. See Toncray v. Budge, 14 Ida. 621, 
654-55, 95 P. 26.

2 Petitioners’ activities extended into Arizona, California, Colorado, 
Idaho, Utah and Wyoming.
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a forceful precedent for the construction of the Mann Act. 
Thus one who transported a woman in interstate com-
merce so that she should become his mistress or concubine 
was held to have transported her for an “immoral purpose” 
within the meaning of the Mann Act. Caminetti v. 
United States, 242 U. S. 470.

It is argued that the Caminetti decision gave too wide a 
sweep to the Act; that the Act was designed to cover only 
the white slave business and related vices; that it was not 
designed to cover voluntary actions bereft of sex com-
mercialism; and that in any event it should not be 
construed to embrace polygamy which is a form of mar-
riage and, unlike prostitution or debauchery or the 
concubinage involved in the Caminetti case, has as its 
object parenthood and the creation and maintenance of 
family life. In support of that interpretation an exhaus-
tive legislative history is submitted which, it is said, gives 
no indication that the Act was aimed at polygamous 
practices.

While Mortensen n . United States, supra, p. 377, rightly 
indicated that the Act was aimed “primarily” at the use of 
interstate commerce for the conduct of the white slave 
business, we find no indication that a profit motive is a sine 
qua non to its application. Prostitution, to be sure, nor-
mally suggests sexual relations for hire.3 But debauchery 
has no such implied limitation. In common understand-
ing the indulgence which that term suggests may be moti-
vated solely by lust.4 And so we start with words which

3“Of women: The offering of the body to indiscriminate lewdness 
for hire (esp. as a practice or institution); whoredom, harlotry.” 
8 Oxford English Dictionary 1497.

4 “Vicious indulgence in sensual pleasures.” 3 Oxford English Dic-
tionary 79; “Excessive indulgence in sensual pleasures of any kind; 
gluttony; intemperance; sexual immorality; unlawful indulgence of 
lust.” 3 Century Diet. Rev. Ed. 1477.
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by their natural import embrace more than commer-
cialized sex. What follows is “any other immoral pur-
pose.” Under the ejusdem generis rule of construction 
the general words are confined to the class and may not be 
used to enlarge it. But we could not give the words a 
faithful interpretation if we confined them more nar-
rowly than the class of which they are a part.

That was the view taken by the Court in the Bitty and 
Caminetti cases. We do not stop to reexamine the Cam- 
inetti case to determine whether the Act was properly 
applied to the facts there presented. But we adhere to its 
holding, which has been in force for almost thirty years,® 
that the Act, while primarily aimed at the use of inter-
state commerce for the purposes of commercialized sex, is 
not restricted to that end.

We conclude, moreover, that polygamous practices are 
not excluded from the Act. They have long been out-
lawed in our society. As stated in Reynolds v. United 
States, 98 U.S. 145,164:

“Polygamy has always been odious among the 
northern and western nations of Europe, and, until 
the establishment of the Mormon Church, was almost 
exclusively a feature of the life of Asiatic and of Afri-
can people. At common law, the second marriage 
was always void (2 Kent, Com. 79), and from the 
earliest history of England polygamy has been treated 
as an offence against society.”

5 Blackstock v. United States, 261 F. 150; Carey v. United States, 
265 F. 515; Elrod v. United States, 266 F. 55; Burgess n . United States, 
54 App. D. C. 71, 294 F. 1002; Corbett v. United States, 299 F. 27; 
Hart v. United States, 11 F. 2d 499; Ghadiali n . United States, 17 F. 
2d 236; United States v. Reginelli, 133 F. 2d 595; Poindexter n . United 
States, 139 F. 2d 158; Simon v. United States, 145 F. 2d 345; Qualls v. 
United States, 149 F. 2d 891; Sipe v. United States, 80 U. S. App. 
D. C. 194, 150 F. 2d 984; United States v. Chaplin, 54 F. Supp. 682.
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As subsequently stated in Mormon Church v. United 
States, 136 U. S. 1, 49, “The organization of a community 
for the spread and practice of polygamy is, in a measure, 
a return to barbarism. It is contrary to the spirit of 
Christianity and of the civilization which Christianity has 
produced in the Western world.” And see Davis v. Bea-
son, 133 U. S. 333. Polygamy is a practice with far more 
pervasive influences in society than the casual, isolated 
transgressions involved in the Caminetti case. The estab-
lishment or maintenance of polygamous households is a 
notorious example of promiscuity. The permanent ad-
vertisement of their existence is an example of the sharp 
repercussions which they have in the community. We 
could conclude that Congress excluded these practices 
from the Act only if it were clear that the Act is confined 
to commercialized sexual vice. Since we cannot say it is, 
we see no way by which the present transgressions can be 
excluded. These polygamous practices have long been 
branded as immoral in the law. Though they have differ-
ent ramifications, they are in the same genus as the other 
immoral practices covered by the Act.

The fact that the regulation of marriage is a state matter 
does not, of course, make the Mann Act an unconstitu-
tional interference by Congress with the police powers of 
the States. The power of Congress over the instrumen-
talities of interstate commerce is plenary; it may be used to 
defeat what are deemed to be immoral practices; and 
the fact that the means used may have “the quality of 
police regulations” is not consequential. Hoke v. United 
States, 227 U. S. 308, 323; see Athanasaw v. United States, 
227 U. S. 326; Wilson v. United States, 232 U. S. 563.

Petitioners’ second line of defense is that the requisite 
purpose was lacking. It is said that those petitioners who 
already had plural wives did not transport them in inter-
state commerce for an immoral purpose. The test laid
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down in the Mortensen case was whether the transporta-
tion was in fact “the use of interstate commerce as a calcu-
lated means for effectuating sexual immorality.” 322 U. S. 
p. 375. There was evidence that this group of petitioners 
in order to cohabit with their plural wives found it neces-
sary or convenient to transport them in interstate com-
merce and that the unlawful purpose was the dominant 
motive. In one case the woman was transported for the 
purpose of entering into a plural marriage. After a night 
with this petitioner she refused to continue the plural mar-
riage relationship. But guilt under the Mann Act turns 
on the purpose which motivates the transportation, not 
on its accomplishment. Wilson v. United States, supra, 
pp. 570-71.

It is also urged that the requisite criminal intent was 
lacking since petitioners were motivated by a religious 
belief. That defense claims too much. If upheld, it would 
place beyond the law any act done under claim of religious 
sanction. But it has long been held that the fact that 
polygamy is supported by a religious creed affords no 
defense in a prosecution for bigamy. Reynolds v. United 
States, supra. Whether an act is immoral within the 
meaning of the statute is not to be determined by the 
accused’s concepts of morality. Congress has provided 
the standard. The offense is complete if the accused 
intended to perform, and did in fact perform, the act 
which the statute condemns, viz., the transportation of a 
woman for the purpose of making her his plural wife or 
cohabiting with her as such.

We have considered the remaining objections raised and 
find them without merit.

Affirmed.

Mr . Just ice  Black  and Mr . Justice  Jacks on  think 
that the cases should be reversed. They are of opinion 
that affirmance requires extension of the rule announced
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in the Caminetti case and that the correctness of that rule 
is so dubious that it should at least be restricted to its 
particular facts.

Mr . Justice  Rutle dge , concurring.
I concur in the result. Differences have been urged in 

petitioners’ behalf between these cases and Caminetti v. 
United States, 242 U. S. 470? Notwithstanding them, in 
my opinion it would be impossible rationally to reverse the 
convictions, at the same time adhering to Caminetti and 
later decisions perpetuating its ruling?

It is also suggested, though not strongly urged, that 
Caminetti was wrongly decided and should be overruled. 
Much may be said for this view. In my opinion that case 
and subsequent ones following it extended the Mann Act’s 
coverage beyond the congressional intent and purpose, as 
the dissenting opinion of Mr. Justice McKenna convinc-
ingly demonstrated. 242 U. S. at 496? Moreover, as I

1 Counsel has emphasized the religious aspect presented by these 
cases and has stressed the familial aspect and purpose of so-called 
“celestial marriage” in the Mormon conception as distinguishing the 
relation in fact and in consequence from such as were involved in the 
Caminetti and other Mann Act cases. The argument from religious 
motivation has been foreclosed, so far as legislative power is concerned, 
since Reynolds v. United States, 98 U. S. 145. Apropos of the Mann 
Act’s application, the relationship is not only illegal under state law 
but also as regular and continuous as that involved in Caminetti, or 
more so.

2 See e. g., Gebardi v. United States, 287 U. S. 112; United States v. 
Reginelli, 133 F. 2d 595; Christian v. United States, 28 F. 2d 114. 
Compare United States v. Beach, 324 U. S. 193; Mortensen v. United 
States, 322 U. S. 369.

3 See also the dissenting opinion of Mr. Justice Murphy herein. 
The dissenting opinion in the Caminetti case was joined by the Chief 
Justice and Mr. Justice Clarke. Only five justices adhered to the 
majority opinion, Mr. Justice McReynolds not participating. Cf. the 
opinion of Mr. Justice McKenna in Athanasaw v. United States, 227 
U. S. 326.
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also think, this legislation and the problems presented by 
the cases arising under it are of such a character as does 
not allow this Court properly to shift to Congress the 
responsibility for perpetuating the Court’s error.

Notwithstanding recent tendency, the idea cannot 
always be accepted that Congress, by remaining silent and 
taking no affirmative action in repudiation, gives approval 
to judicial misconstruction of its enactments. See 
Girouard v. United States, 328 U. S. 61, 69. It is per-
haps too late now to deny that, legislatively speaking as 
in ordinary life, silence in some instances may give con-
sent.4 But it would be going even farther beyond reason 
and common experience to maintain, as there are signs we 
may be by way of doing, that in legislation any more than 
in other affairs silence or nonaction always is acquiescence 
equivalent to action.

There are vast differences between legislating by doing 
nothing and legislating by positive enactment, both in the 
processes by which the will of Congress is derived and 
stated5 6 and in the clarity and certainty of the expression 
of its will.® And there are many reasons, other than to 
indicate approval of what the courts have done, why Con-
gress may fail to take affirmative action to repudiate their 
misconstruction of its duly adopted laws. Among them

4 As an original matter, in view of the specific and constitutional 
procedures required for the enactment of legislation, it would seem 
hardly justifiable to treat as having legislative effect any action or 
nonaction not taken in accordance with the prescribed procedures.

5 See note 4. Legislative intent derived from nonaction or “silence” 
lacks all the supporting evidences of legislation enacted pursuant to 
prescribed procedures, including reduction of bills to writing, com-
mittee reports, debates, and reduction to final written form, as well 
as voting records and executive approval. Necessarily also the intent 
must be derived by a form of negative inference, a process lending 
itself to much guesswork.

6 See note 5.
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may be the sheer pressure of other and more important 
business. See Moore v. Cleveland Ry. Co., 108 F. 2d 
656, 660. At times political considerations may work to 
forbid taking corrective action. And in such cases, as 
well as others, there may be a strong and proper tendency 
to trust to the courts to correct their own errors, see 
Girouard v. United States, supra, at 69, as they ought to 
do when experience has confirmed or demonstrated the 
errors’ existence.

The danger of imputing to Congress, as a result of its 
failure to take positive or affirmative action through nor-
mal legislative processes, ideas entertained by the Court 
concerning Congress’ will, is illustrated most dramatically 
perhaps by the vacillating and contradictory courses pur-
sued in the long line of decisions imputing to “the silence 
of Congress” varied effects in commerce clause cases.7 
That danger may be and often is equally present in others. 
More often than not, the only safe assumption to make 
from Congress’ inaction is simply that Congress does not 
intend to act at all. Cf. United States v. American Truck-
ing Assns., 310 U. S. 534, 550. At best the contrary view 
can be only an inference, altogether lacking in the normal 
evidences of legislative intent and often subject to varying 
views of that intent.8 In short, although recognizing that 
by silence Congress at times may be taken to acquiesce and 
thus approve, we should be very sure that, under all the 
circumstances of a given situation, it has done so before 
we so rule and thus at once relieve ourselves from and

7 See Prudential Ins. Co. v. Benjamin, 328 U. S. 408, 424-425; Rib- 
ble, State and National Power Over Commerce (1937) c. X; Bikie, 
The Silence of Congress (1927) 41 Harv. L. Rev. 200; Powell, The 
Validity of State Legislation under the Webb-Kenyon Law (1917) 
2 So. L. Q. 112. An example of judicial interpretation of the silence 
of Congress as giving consent to state legislation is Wilson v. 
McNamee, 102 U. S. 572,575.

8 Cf. note 5.
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shift to it the burden of correcting what we have done 
wrongly. The matter is particular, not general, notwith-
standing earlier exceptional treatment and more recent 
tendency. Just as dubious legislative history is at times 
much overridden, so also is silence or inaction often mis-
taken for legislation.

I doubt very much that the silence of Congress in respect 
to these cases, notwithstanding their multiplication and 
the length of time during which the silence has endured, 
can be taken to be the equivalent of bills approving them 
introduced in both houses, referred to and considered by 
committees, discussed in debates, enacted by majorities 
in both places, and approved by the executive. I doubt, 
in other words, that, in view of all the relevant circum-
stances including the unanticipated consequences of the 
legislation,9 such majorities could have been mustered in 
approval of the Caminetti decision at any time since it was 
rendered. Nor is the contrary conclusion demonstrated 
by Congress’ refusal to take corrective action.10

The Caminetti case, however, has not been overruled 
and has the force of law until a majority of this Court may 
concur in the view that this should be done and take action 
to that effect. This not having been done, I acquiesce in 
the Court’s decision.

Mr . Justice  Murphy , dissenting.
Today another unfortunate chapter is added to the 

troubled history of the White Slave Traffic Act. It is a

9 See opinion of Mr. Justice McKenna, 242 U. S. at 502, dissenting 
in Caminetti v. United States; see also the dissenting opinion in United 
States v. Beach, 324 U. S. 193,199-200.

10 Since the Caminetti decision two bills have been introduced to 
limit the effect of that case. S. 2438, 73d Cong., 2d Sess.; S. 101, 75th 
Cong., 1st Sess. Neither was reported out of committee. In such 
circumstances the failure of Congress to amend the Act raises no 
presumption as to its intent. Order of Railway Conductors v. Swan, 
152 F. 2d 325, 329.
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chapter written in terms that misapply the statutory 
language and that disregard the intention of the legisla-
tive framers. It results in the imprisonment of individuals 
whose actions have none of the earmarks of white slavery, 
whatever else may be said of their conduct. I am accord-
ingly forced to dissent.

The statute in so many words refers to transportation 
of women and girls across state lines “for the purpose 
of prostitution or debauchery, or for any other immoral 
purpose.” The issue here is whether the act of taking 
polygamous or plural wives across state lines, or taking 
girls across state borders for the purpose of entering into 
plural marriage, constitutes transportation “for any other 
immoral purpose” so as to come within the interdict of 
the statute.

The Court holds, and I agree, that under the ejusdem 
generis rule of statutory construction the phrase “any 
other immoral purpose” must be confined to the same class 
of unlawful sexual immoralities as that to which prostitu-
tion and debauchery belong. But I disagree with the con-
clusion that polygamy is “in the same genus” as prostitu-
tion and debauchery and hence within the phrase “any 
other immoral purpose” simply because it has sexual con-
notations and has “long been branded as immoral in the 
law” of this nation. Such reasoning ignores reality and 
results in an unfair application of the statutory words.

It is not my purpose to defend the practice of polygamy 
or to claim that it is morally the equivalent of monogamy. 
But it is essential to understand what it is, as well as what 
it is not. Only in that way can we intelligently decide 
whether it falls within the same genus as prostitution or 
debauchery.

There are four fundamental forms of marriage: (1) 
monogamy; (2) polygyny, or one man with several wives; 
(«) polyandry, or one woman with several husbands; and 
(4) group marriage. The term “polygamy” covers both
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polygyny and polyandry. Thus we are dealing here with 
polygyny, one of the basic forms of marriage. Histori-
cally, its use has far exceeded that of any other form. It 
was quite common among ancient civilizations and was 
referred to many times by the writers of the Old Testa-
ment; even today it is to be found frequently among cer-
tain pagan and non-Christian peoples of the world. We 
must recognize, then, that polygyny, like other forms of 
marriage, is basically a cultural institution rooted deeply 
in the religious beliefs and social mores of those societies 
in which it appears. It is equally true that the beliefs and 
mores of the dominant culture of the contemporary world 
condemn the practice as immoral and substitute monog-
amy in its place. To those beliefs and mores I subscribe, 
but that does not alter the fact that polygyny is a form 
of marriage built upon a set of social and moral principles. 
It must be recognized and treated as such.

The Court states that polygamy is “a notorious example 
of promiscuity.” The important fact, however, is that, 
despite the differences that may exist between polygamy 
and monogamy, such differences do not place polygamy in 
the same category as prostitution or debauchery. When 
we use those terms we are speaking of acts of an entirely 
different nature, having no relation whatever to the vari-
ous forms of marriage. It takes no elaboration here to 
point out that marriage, even when it occurs in a form of 
which we disapprove, is not to be compared with 
prostitution or debauchery or other immoralities of that 
character.

The Court’s failure to recognize this vital distinction 
and its insistence that polygyny is “in the same genus” as 
prostitution and debauchery do violence to the anthro-
pological factors involved. Even etymologically, the 
words “polygyny” and “polygamy” are quite distinct from 
“prostitution,” “debauchery” and words of that ilk. There 
is thus no basis in fact for including polygyny within the
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phrase “any other immoral purpose” as used in this 
statute.

One word should be said about the Court’s citation of 
United States v. Bitty, 208 U. S. 393, and the statement 
that the interpretation of the statute there involved is a 
forceful precedent for the construction of the White Slave 
Traffic Act. The thought apparently is that the phrase 
“any other immoral purpose,” appearing in the White 
Slave Traffic Act, was derived from the identical phrase 
used in the statute regulating the immigration of aliens 
into the United States, the statute which was under con-
sideration in the Bitty case. 34 Stat. 898. That case 
concerned itself with the portion of the immigration 
statute forbidding “ the importation into the United States 
of any alien woman or girl for the purpose of prostitution, 
or for any other immoral purpose.” Significantly, how-
ever, the statute made separate provision for the exclu-
sion of “polygamists, or persons who admit their belief in 
the practice of polygamy.” Thus the phrase “any other 
immoral purpose,” following the reference to prostitution, 
certainly did not comprehend polygamy. And if that 
statute, or the interpretation given it in the Bitty case, is 
to be any authority here, the conclusion to be drawn is 
inconsistent with the result reached by the Court today. 
As a matter of fact, Congress has always referred to polyg-
amy by name when it desired to deal with that subject, 
as distinguished from immoralities in the nature of pros-
titution. See, for example, 8 U. S. C. § 136 (f); 18 U. S. C. 
§513.

The result here reached is but another consequence of 
this Court’s long-continued failure to recognize that the 
White Slave Traffic Act, as its title indicates, is aimed 
solely at the diabolical interstate and international trade 
in white slaves, “the business of securing white women and 
girls and of selling them outright, or of exploiting them for 
immoral purposes.” H. Rep. No. 47, 61st Cong., 2d Sess., 

727731 0-47---- 8
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p. 11; S. Rep. No. 886, 61st Cong., 2d Sess., p. 11. The 
Act was suggested and proposed to meet conditions which 
had arisen in the years preceding 1910 and which had 
revealed themselves in their ugly details through exten-
sive investigations. The framers of the Act specifically 
stated that it is not directed at immorality in general; 
it does not even attempt to regulate the practice of volun-
tary prostitution, leaving that problem to the various 
states. Its exclusive concern is with those girls and women 
who are “unwillingly forced to practice prostitution” and 
to engage in other similar immoralities and “whose lives 
are lives of involuntary servitude.” Ibid. A reading of 
the legislative reports and debates makes this narrow pur-
pose so clear as to remove all doubts on the matter. And 
it is a purpose that has absolutely no relation to the prac-
tice of polygamy, however much that practice may have 
been considered immoral in 1910.

Yet this Court in Caminetti v. United States, 242 U. S. 
470, over the vigorous dissent of Justice McKenna in 
which Chief Justice White and Justice Clarke joined, 
closed its eyes to the obvious and interpreted the broad 
words of the statute without regard to the express wishes 
of Congress. I think the Caminetti case can be factually 
distinguished from the situation at hand since it did not 
deal with polygamy. But the principle of the Caminetti 
case is still with us today, the principle of interpreting 
and applying the White Slave Traffic Act in disregard of 
the specific problem with which Congress was concerned. 
I believe the issue .should be met squarely and the Cami-
netti case overruled. It has been on the books for nearly 
30 years and its age does not justify its continued existence. 
Stare decisis certainly does not require a court to perpetu-
ate a wrong for which it was responsible, especially when 
no rights have accrued in reliance on the error. Cf. Helver-
ing v. Hallock, 309 U. S. 106, 121-22. Otherwise the error
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is accentuated; and individuals, whatever may be said of 
their morality, are fined and imprisoned contrary to 
the wishes of Congress. I shall not be a party to that 
process.

The consequence of prolonging the Caminetti principle 
is to make the federal courts the arbiters of the morality 
of those who cross state lines in the company of women 
and girls. They must decide what is meant by “any other 
immoral purpose” without regard to the standards plainly 
set forth by Congress. I do not believe that this falls 
within the legitimate scope of the judicial function. Nor 
does it accord the respect to which Congressional pro-
nouncements are entitled.

Hence I would reverse the judgments of conviction in 
these cases.

CHAMPLIN REFINING CO. v. UNITED 
STATES et  al .

app eal  from  the  dis trict  court  of  the  united  stat es
FOR THE WESTERN DISTRICT OF OKLAHOMA.

No. 21. Argued November 8, 9, 1945.—Reargued October 18, 21, 
1946.—Decided November 18,1946.

Appellant owns and operates a pipe line from its refinery in Oklahoma 
to various distributing points in other States. It carries no com-
modities except its own, produced in its own refinery and delivered 
into its own storage tanks for sale to its customers. Delivery is 
made from appellant’s storage tanks by means of truck racks or 
railroad tank car racks and never directly from the pipe line. Appel-
lant has never transported, offered to transport, or been asked to 
transport any products belonging to others and has never filed any 
tariffs of transportation charges with the Interstate Commerce Com-
mission or any state commission or regulatory body. However, 
the price at the terminal points, with some exceptions, includes the 
i- o. b. price at the refinery, plus a differential based on the rail-
road freight rate from the refinery to final destination. The Inter-
state Commerce Commission ordered appellant to file an inventory 
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of its property for the purpose of valuation pursuant to § 19 (a) 
of the Interstate Commerce Act. Held:

1. Appellant is a “common carrier” within the meaning of § 1 (3) 
(a) of the Interstate Commerce Act; and the Commission’s order re-
quiring appellant to file an inventory of its property for purposes of 
valuation pursuant to § 19 (a) is authorized by the Act. Pp. 32-34.

(a) Section 1 (3) (a) of the Act defines the term “common 
carrier” as including “all pipe line companies” and not merely those 
engaged in the business of common law carriers for hire. Pp. 33,34.

(b) Appellant’s operation is “transportation” within the mean-
ing of § 1 (1) (b), which provides that the Act shall apply to 
“common carriers” engaged in the “transportation of oil or other 
commodity ... by pipe line . . .” P. 34.

2. As so construed, the Act does not exceed the commerce power 
of Congress or violate the due process clause of the Fifth Amend-
ment. Pp. 34,35.

(a) The power of Congress to regulate interstate commerce 
is not dependent on a technical common carrier status but is quite 
as extensive over a private carrier. P. 35.

(b) It is adequate to support a requirement that appellant 
furnish information as to facilities being used in interstate marketing 
of its products—whether appellant be considered a private carrier 
or a common carrier. P. 35.

(c) A mere requirement that appellant provide information 
about a subject within the power possessed by Congress and dele-
gated to the Commission cannot be considered a taking of property. 
P. 35.

59 F. Supp. 978, affirmed.

A three-judge District Court denied an injunction 
against an order of the Interstate Commerce Commission 
requiring appellant to file an inventory of its pipe line 
property for purposes of valuation pursuant to § 19 (a) 
of the Interstate Commerce Act. 59 F. Supp. 978. 
Affirmed, p. 35.

Dan Moody argued the cause for appellant on the orig-
inal argument. With him on the briefs was Harry 0. 
Glasser. Both argued the cause on reargument.

Edward Dumbauld argued the cause for the United 
States and the Interstate Commerce Commission, appel-
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lees. With him on the brief were Solicitor General Mc-
Grath, Assistant Attorney General Berge, Daniel W. 
Knowlton and Nelson Thomas.

Mr . Justice  Jacks on  delivered the opinion of the 
Court.

The Interstate Commerce Commission, acting under 
§ 19 (a) of the Interstate Commerce Act,1 ordered the 
appellant to furnish certain inventories, schedules, maps 
and charts of its pipe line property.2 Champlin’s objec-
tions that the Act does not authorize the order, or if it be 
construed to do so is unconstitutional, were overruled by 
the Commission and again by the District Court which 
dismissed the company’s suit for an injunction.3 These

1 “. . . the commission shall . . . investigate, ascertain, and report 
the value of all the property owned or used by every common carrier 
subject to the provisions of this Act. . . . The commission shall make 
an inventory which shall list the property of every common carrier 
subject to the provisions of this Act in detail, and show the value 
thereof as hereinafter provided, and shall classify the physical prop-
erty, as nearly as practicable, in conformity with the classification of 
expenditures for road and equipment, as prescribed by the Interstate 
Commerce Commission.” 37 Stat. 701, 49 U. S. C. § 19a.

2 On May 15, 1941, the Interstate Commerce Commission, by letter 
addressed to the president of the Champlin Refining Company, 
requested that the company prepare and file with the Commission 
a complete inventory of the pipe line property of the Champlin 

Refining Company, except land, showing the quantities, units, classes, 
mds, and condition thereof.” The Commission enclosed with its letter 

copies of its Valuation Orders Nos. 26 and 27, with which the inventory 
was to comply. The Champlin company did not respond to the re- 
10441 a manner satisfactory to the Commission, and on June 12, 

44, the Commission made the order of which the company here 
complains. It directed the company to comply with the provisions of 

auation Orders Nos. 26 and 27 within ninety days of the service 
of the order.

' In response to the Commission’s letter of May 15, 1941, the 
amplin company filed with the Commission information and charts 
lc it believed would satisfy the Commission’s request. The Com-
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questions of law are brought here by appeal. Judicial 
Code § 238, 28 U. S. C. § 345.

Champlin owns and operates a line of six-inch pipe five 
hundred and sixteen miles in length lying in five states. 
Originating at Champlin’s Enid, Oklahoma refinery, it 
crosses Kansas, Nebraska, a part of South Dakota, and 
ends in Iowa. It is used only to convey the company’s 
own refinery products to its own terminal stations at 
Hutchinson, Kansas; Superior, Nebraska; and Rock Rap-
ids, Iowa, at each of which the line connects with storage 
facilities from which deliveries are made.

The statute, so far as relevant, says that it shall apply 
“to common carriers engaged in” “transportation of oil or 
other commodity” by pipe line from one state to another. 
It provides also that “common carrier” includes “all pipe-
line companies.”4 This language on its face would seem 
to cover the appellant’s operation.

mission, however, returned that report to the company, because in it 
the company had not recognized that it was a statutory common car-
rier and had not compiled the report from that viewpoint. The 
company then requested a hearing before the Commission to determine 
its status. On December 14, 1942, and on reargument, June 12,1944, 
the Commission decided that appellant is a common carrier subject to 
the provisions of the Act. After the Commission had issued its supple-
mentary order of June 12, 1944, appellant petitioned the district 
court for an injunction against the order. In accordance with §§ 46 
and 47 of Title 28, U. S. C., the district judge convened a three judge 
court, which heard the case and dismissed appellant’s petition.

4 § 1. “(1) That the provisions of this Act shall apply to common 
carriers engaged in—

“(b) The transportation of oil or other commodity ... by pipe 
line . . . from one State ... to any other State . . .

“(3) (a) The term ‘common carrier’ as used in this Act shall include 
all pipe-line companies; express companies; sleeping-car companies; 
and all persons, natural or artificial, engaged in such transportation 
as aforesaid as common carriers for hire.” 41 Stat. 474, as amended, 
48 Stat. 1102, 49 U. S. C. § 1. The last words of § 1 (3) (a), “engaged 
in such transportation as aforesaid as common carriers for hire,” do
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Champlin contends, however, that the “transportation” 
mentioned in the Act does not refer to the carriage of one’s 
own goods. The District Court has found that Champlin 
is the sole owner of the products transported through its 
pipe line; it has never transported, offered to transport, 
or been asked to transport any products belonging to any 
other company or person; its pipe line does not connect 
with any other pipe line but only with storage tanks at 
the three terminal points; there are no facilities for putting 
any petroleum product into the line other than at the Enid 
refinery; delivery of the products at the three terminal 
points is made from Champlin’s storage tanks by means 
of truck racks or railroad tank car racks and is not made 
directly from the pipe line in any instance; no tariffs stat-
ing' transportation charges have been filed with the 
Interstate Commerce Commission or with any state com-
mission or regulatory body.

Because of these facts the appellant suggests that the 
language and holding of this Court concerning the Uncle 
Sam Oil Company in The Pipe Line Cases, 234 U. S. 548, 
approved in Valvoline Oil Company v. United States, 308 
U. S. 141, govern this case. The Uncle Sam Company 
operation is described as “simply drawing oil from its own 
wells across a state line to its own refinery for its own use, 
and that is all . . . .” The Pipe Line Cases, 234 U. S. 548, 
562. The Court considered this was not “transportation” 
within the meaning of the Act.

But we think it would expand the actual holding of 
that case to apply its conclusion to Champlin. The con-
trolling fact under the statute is transporting commodities 
from state to state by pipe line. Admittedly Champlin is 
not a common carrier in the sense of the common law car-
rier for hire. However, the Act does not stop at this but 

not affect the generality of the first clause as to pipe-line companies.” 
yalvoline Oil Co. v. United States, 308 U. S. 141, 146.
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goes on to say that its use of the term “common carrier” 
is to include all pipe line companies—a meaningless addi-
tion if it thereby included only what the term without 
more always had included. While Champlin technically 
is transporting its own oil, manufacturing processes have 
been completed; the oil is not being moved for Champlin’s 
own use. These interstate facilities are operated to put 
its finished products in the market in interstate commerce 
at the greatest economic advantage.

Examination of Champlin’s pricing methods supports 
the view that appellant is engaged in transportation even 
though the products are still its own when moved. The 
District Court found that price at the terminal points 
includes f. o. b. price at the Enid refinery and an addi-
tional sum called a differential. The differential is the 
through railroad freight rate from Enid to the final desti-
nation (usually the purchaser’s place of business), less the 
carrying charges from the pipe line terminal to final des-
tination. The District Court found, however, that 
competitive and other conditions “sometimes cause depar-
tures from the prices arrived at in accordance with the 
formula above described.” Appellant states that as to 
some deliveries “rail rates were used merely as a basis for 
calculating a delivered price, not as a charge for transpor-
tation.” Even so, and even though departures from the 
calculated differential are substantial and frequent, we 
think this practice points up a significant distinction from 
the Uncle Sam case.

We hold that Champlin’s operation is transportation 
within the meaning of the Act and that the statute sup-
ports the Commission’s order to furnish information.

Appellant further contends that, as so construed, the 
Act exceeds the commerce power of Congress and violates 
the due process clause of the Fifth Amendment because, it 
is argued, this interpretation converts a private pipe 
line into a public utility and requires a private carrier to
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become a common carrier. But our conclusion rests on no 
such basis and affords no such implication. The power of 
Congress to regulate interstate commerce is not dependent 
on the technical common carrier status but is quite as 
extensive over a private carrier. This power has yet been 
invoked only to the extent of requiring Champlin to 
furnish certain information as to facilities being used in 
interstate marketing of its products. The commerce 
power is adequate to support this requirement whether 
appellant be considered a private carrier or a common 
carrier.

The contention that the statute as so construed violates 
the due process clause by imposing upon a private carrier 
the obligations of a conventional common carrier for hire 
is too premature and hypothetical to warrant considera-
tion on this record. The appellant in its entire period of 
operation has never been asked to carry the products of 
another and may never be. So far, the Commission has 
made no order which changes the appellant’s obligations 
to any other company or person. If it does, it will be 
timely to consider concrete requirements and their specific 
effects on appellant. At present, appellant is asked only 
to provide information about a subject within the power 
possessed by Congress and delegated to the Commission, 
and that cannot be considered a taking of property even if 
it arouses appellant’s premonitions.

We hold that the order before us is authorized by statute 
and that in this respect the statute is within the commerce 
power and does not offend the Fifth Amendment.

Affirmed.

Mr . Justice  Reed , with whom Mr . Justi ce  Frank -
fur ter , Mr . Justi ce  Douglas  and Mr . Justice  Burton  
join, dissenting.

This appeal brings into question the extent to which the 
literstate Commerce Act covers pipe lines by virtue of.
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the provisions of § 1 and § 19a.1 Acting under the author-
ity of these sections, the Interstate Commerce Commission 
called upon the appellant, Champlin Refining Company, 
for reports deemed appropriate for it to make, if it is a com-
mon carrier under the act. The appellant challenged the 
Commission’s order on the ground that it was not covered 
by the sections.

Champlin owns a pipe line for the carriage of oil or other 
similar commodity from its refinery in Oklahoma to vari-
ous distributing points in other states. It carries no com-
modities except its own produced in its own refinery and 
delivered at the ends of the pipe line into its own storage 
or holding tanks for sale to its customers. It also is sole 
owner of the stock of the Cimarron Valley Pipe Line Com-
pany, admittedly an intrastate common carrier, that sup-
plies the Champlin refinery with its crude oil. The 
Commission’s orders for valuation reports do not treat

149U. S.C.gl:
"(1) . . . The provisions of this chapter shall apply to common 

carriers engaged in—
“(b) The transportation of oil or other commodity, except water 

and except natural or artificial gas, by pipe line, or partly by pipe line 
and partly by railroad or by water;

“(3) (a) The term ‘common carrier’ as used in this chapter shall 
include all pipe-line companies; express companies; sleeping-car com-
panies; and all persons, natural or artificial, engaged in such trans-
portation as aforesaid as common carriers for hire . . . .”

49 U. S. C. § 19a: -
. . The Commission shall . . . investigate, ascertain, and report 

the value of all the property owned or used by every common carrier 
subject to the provisions of this chapter .... The Commission 
shall . . . make an inventory which shall list the property of every 
common carrier subject to the provisions of this chapter in detail, and 
show the value thereof as hereinafter provided, and shall classify the 
physical property, as nearly as practicable, in conformity with the 
classification of expenditures for road and equipment, as prescribed 
by the Interstate Commerce Commission.”
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Champlin and Cimarron as a unitary operation. The 
Commission, at this bar, disclaimed expressly any inten-
tion to test the subjection of Champlin’s distributing pipe 
line to Commission power by Champlin’s ownership of the 
Cimarron stock. As the Court treats the situation as 
though Champlin’s distributing pipe line, between the 
refinery and the sale tanks only, were involved, we accept 
for the purpose of this dissent the Commission’s view of 
the test to be applied to Champlin.

Section 1 of the act applies its provisions to “common 
carriers engaged in the transportation of oil” or similar 
commodities. In The Pipe Line Cases, 234 U. S. 548, and 
Valvoline Oil Co. v. United States, 308 U. S. 141, this 
Court interpreted the term “common carrier” to include 
all interstate pipe-line companies that are engaged, within 
the purview of the act, in the transportation of oil. In 
these cases, pipe-line companies that carried only their 
own oil, although all or a large part of it was purchased 
from producers prior to its carriage in the pipe lines, were 
held common carriers within the meaning and purpose 
of the act, though not common carriers in the technical 
sense of holding one’s self out to carry indiscriminately all 
oil offered, because the act’s evident purpose was to bring 
within its scope all pipe lines that would carry all oil 
offered “if only the offerers would sell” at the carrier’s 
price. In the Valvoline case, this interpretation of the 
1906 Act, 34 Stat. 584, was found to have been carried 
into the act as amended in 1920, 41 Stat. 474, despite 
certain changes in language. 308 U. S. at 145.

It is to be noted, however, that the Pipe Line and Volvo- 
cases did not bring within the scope of the Interstate 

Commerce Act all pipe lines that carried oil interstate. If 
the companies were common carriers in substance, the act 
niade them so in form. Those pipe lines held covered by 

■ e act in The Pipe Line Cases and Valvoline were found 
common carriers in substance because they purchased and
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carried all oil offered. The Interstate Commerce Act con-
tinually has required such carriers to be engaged in the 
transportation of oil or other commodities. In The Pipe 
Line Cases, a company, Uncle Sam Oil Company, though 
operating a pipe line carrying oil, was held beyond the act’s 
reach because not engaged in the transportation of oil as a 
common carrier within the purpose of the act.

“When, as in this case, a company is simply drawing 
oil from its own wells across a state line to its own 
refinery for its own use, and that is all, we do not 
regard it as falling within the description of the act, 
the transportation being merely an incident to use at 
the end.” 234 U. S. at 562.

There has been no change bearing on this question 
in the applicable acts since The Pipe Line Cases. As a 
matter of statutory construction, we see no reason to 
change from this Court’s long-standing interpretation. 
If Congress desires to undertake regulation of the trans-
portation of an interstate carrier, in substance a private 
carrier, it understands the method of approach. 49 
U. S. C. § 304 (a) (3). There is no pertinent legislative 
history to support so broad an interpretation of pipe line 
legislation. The evil sought to be remedied was the 
mastery of oil through control of the gathering facili-
ties.2 If a line does not carry oil of others, it is not trans-
porting within the contemplation of the act.

In the Uncle Sam case it was said that the transportation 
of oil from well to refinery was “merely an incident to use 
at the end.” We see no difference between the use con-
templated by the Uncle Sam Company and this company.

2 234 U.S. at 558-59:
“By the before mentioned and subordinate lines the Standard Oil 

Company had made itself master of the only practicable oil transpor-
tation between the oil fields east of California and the Atlantic Ocean 
and carried much the greater part of the oil between those points.”
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Each carries its own oil for the same ultimate purpose—to 
reach the market.

Nor can we see any significant distinction from the 
Uncle Sam case in the practice of Champlin to use fre-
quently the freight rate from Enid to the final destination 
as a measure of the addition to Enid refinery, f. o. b. price 
that it will charge at its distributing tanks. This practice 
is departed from to meet competition. Naturally some 
transportation cost must be added to the refinery price for 
deliveries elsewhere. How much it is or how it is calcu-
lated does not seem to us to bear upon the question of 
whether Champlin is “a common carrier engaged in the 
transportation of oil” within the scope of the act.

We would have a very different case than the one before 
us if Congress had provided that all owners of pipe lines 
carrying oil in interstate commerce should give appropri-
ate information to the Interstate Commerce Commission. 
This is not what § 19a does. It requires reports only from 
‘every common carrier subject to the provisions” of the 

act. When an enterprise is “subject to the provisions” of 
the act is defined by § 1 (1) (b) and § 1 (3). Therefore, 
it is not § 19a but § 1 that must be construed. The defini-
tion of § 1 flows not only into § 19a but also into various 
other sections. Once an enterprise is found to be included 
m § 1, the Interstate Commerce Act subjects it to § 19a 
and other provisions dealing with common carriers “sub-
ject to” the act. Thus, to give two instances, it must 
provide equal and reasonable transportation to all comers, 
(§l(4)-(6)); and it must file a schedule of rates 
(§6(1)). If, therefore,any doubt is felt about the appli-
cability of some of these requirements, the doubts are 
properly to be taken into account in determining the 
scope of § 1. The range of servitudes to which this pipe 
line is subjected by including it in § 1 bears vitally upon 
whether such a construction should be given to § 1.
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For the reasons detailed above, we do not think that 
Champlin is covered by the act and we would reverse the 
decree of the District Court.

UNITED STATES v. ALCEA BAND OF 
TILLAMOOKS et  al .

CERTIORARI TO THE COURT OF CLAIMS.

No. 26. Argued January 31, February 1, 1946.—Reargued October 
25, 1946.—Decided November 25, 1946.

Under the Act of August 26,1935, 49 Stat. 801, conferring jurisdiction 
on the Court of Claims to adjudicate and render final judgment on 
“any and all legal and equitable claims arising under or growing 
out of the original Indian title, claim, or rights in, to, or upon the 
whole or any part of the lands” previously occupied by certain 
Indian tribes and bands in Oregon, held, that tribes which success-
fully identify themselves as entitled to sue under the Act, prove 
their original Indian title to designated lands, and demonstrate that 
their interest in such lands was taken without their consent and 
without compensation, are entitled to recover compensation there-
for without showing that the original Indian title ever was formally 
recognized by the United States. Pp. 45-54.

103 Ct. Cl. 494,59 F. Supp. 934, affirmed.

Certain Indian tribes sued the United States in the 
Court of Claims under the Act of August 26,1935,49 Stat. 
801, and recovered judgment for the taking without their 
consent of their interest under original Indian title in 
certain lands previously occupied by them. 103 Ct. Cl. 
494, 59 F. Supp. 934. This Court granted certiorari. 326 
U. S. 707. Affirmed, p. 54.

Walter J. Cummings, Jr. argued the cause for the United 
States. With him on the briefs were Solicitor General 
McGrath, Assistant Attorney General Bazelon and Roger 
P. Marquis. J. Edward Williams and John C. Harrington 
were also on the brief on the original argument.
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Everett Sanders argued the cause for respondents. 
With him on the brief were L. A. Gravelie, Douglas Whit-
lock and Edward F. Howrey.

Ernest L. Wilkinson and John W. Cragun filed a brief, 
as amici curiae, and James E. Curry and C. M. Wright filed 
a brief for the National Congress of American Indians, as 
amicus curiae, urging affirmance.

Mr . Chief  Justice  Vinso n  announced the judgment of 
the Court and delivered an opinion, in which Mr . Justi ce  
Frankfurter , Mr . Justi ce  Douglas , and Mr . Justice  
Murphy  joined.

Eleven Indian tribes have sued the United States in 
the Court of Claims under the Act of August 26, 1935,1 
which gives that court jurisdiction to hear and adjudicate 
cases involving “any and all legal and equitable claims 
arising under or growing out of the original Indian title, 
claim, or rights in . . . the lands . . . occupied by the 
Indian tribes and bands described in” certain unratified

M9 Stat. 801. The pertinent section in full provides: “That juris-
diction is hereby conferred on the Court of Claims with the right of 
appeal to the Supreme Court of the United States by either party, 
as in other cases, to hear, examine, adjudicate, and render final judg-
ment . . . (b) any and all legal and equitable claims arising under 
or growing out of the original Indian title, claim, or rights in, to, or 
upon the whole or any part of the lands and their appurtenances occu-
pied by the Indian tribes and bands described in the unratified treaties 
published in Senate Executive Document Numbered 25, Fifty-third 
Congress, first session (pp. 8 to 15), at and long prior to the dates 
thereof, except the Coos Bay, Lower Umpqua, and Siuslaw Tribes, it 
being the intention of this Act to include all the Indian tribes or bands 
and their descendants, with the exceptions named, residing in the then 
Territory of Oregon west of the Cascade Range at and long prior to 
the dates of the said unratified treaties, some of whom, in 1855, or 
later, were removed by the military authorities of the United States 
to the Coast Range, the Grande Ronde, and the Siletz Reservations in 
said Territory.”
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treaties negotiated with Indian tribes in the Territory of 
Oregon.

Four of the tribes,2 the Tillamooks, Coquilles, Too-too- 
to-neys and Chetcos, successfully identified themselves as 
entitled to sue under the Act, proved their original Indian 
title3 to designated lands, and demonstrated an involun-
tary and uncompensated taking of such lands. The Court 
of Claims thereupon held that original Indian title was 
an interest the taking of which without the consent of the 
Indian tribes entitled them to compensation. In answer 
to government contentions that original Indian title, in 
the absence of some form of official “recognition,” could 
be appropriated without liability upon the part of the 
sovereign, the Act of 1848,4 establishing the Territory of 
Oregon, was cited by the Court of Claims as affording any 
recognition required to support the claim for compensa-
tion. The issues decided, not previously passed upon by 
this Court and being of importance to the administration 
of Indian affairs, prompted this Court to grant certiorari. 
The case was argued during the 1945 term and on April 1, 
1946, was restored to the docket for reargument before 
a full bench.

2 The remaining seven plaintiff tribes failed to state a cause of action 
under the jurisdictional act and the rules of the Court of Claims.

3 “Original Indian title” is used to designate the Indian right of 
occupancy based upon aboriginal possession.

4 9 Stat. 323. The Act created a territorial government and de-
clared: “That nothing in this act contained shall be construed to 
impair the rights of person or property now pertaining to the Indians 
in said Territory, so long as such rights shall remain unextinguished by 
treaty between the United States and such Indians, or to affect the 
authority of the government of the United States to make any regula-
tion respecting such Indians, their lands, property, or other rights, by 
treaty, law, or otherwise, which it would have been competent to the 
government to make if this act had never passed . . .”
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The events giving rise to the claims here occurred as part 
of the opening and development of the Territory of 
Oregon. After creating a government for that territory 
by the Act of 1848,5 Congress in 1850 authorized the negoti-
ation of treaties with Indian tribes in the area. Under the 
latter Act,8 Anson Dart, later succeeded by General Joel 
Palmer, was appointed Superintendent of Indian Affairs 
for the Oregon region and was instructed to negotiate 
treaties for the extinguishment of Indian claims to lands 
in that district. On August 11,1855, Palmer and respond-
ent tribes concluded a treaty providing for the cession of 
Indian lands in return for certain money payments and 
the creation of a reservation. The treaty was to be opera-
tive only upon ratification. It was not submitted to the 
Senate until February, 1857, and was never ratified.

Pending expected ratification, and following recom-
mendations from Palmer, the President on November 9, 
1855, created a reservation, subject to future diminution 
and almost identical with that provided for in the treaty. 
A large part of this reservation, called the Coast or Siletz 
Reservation, consisted of lands to which the Tillamook 
Tribe held original Indian title. Almost immediately the 
Tillamooks were confined to that portion of their land 
within the reservation, and the other three respondent 
tribes, as well as other tribes, were moved from their orig-
inal possessions to the reservation. In 1865 an Executive 
Order reduced the size of the reservation; in 1875 Congress 
by statute approved the Executive Orders of 1855 and 
1865, and in order to open more land for public settlement, 
removed additional land from the reservation. By an Act 
of 1894,6 7 Congress officially accepted and approved the res-

6 9 Stat. 323.
8 9 Stat. 437.
7 28 Stat. 286,323.

727731 0-47---- 9
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ervation as it then existed, and thenceforward did not take 
reservation lands without compensation.

The claims of respondent tribes are for the wrongful 
taking which occurred when they were deprived of their 
original possessions by the Executive Order of November 
9, 1855. Even as to the Tillamooks, the Court of Claims 
found the taking complete as of November 9, 1855, since 
this tribe was forced to share its former lands with other 
Indians, and since the reservation was, in any event, only 
a conditional one, subject to being opened for public set-
tlement at the will of the President. Petitioner disputes 
neither this finding nor the proof of original Indian title as 
of 1855.

Other than the benefits flowing from the Act of 1894,8 
none of the four respondent tribes has received any com-
pensation for the loss of its lands. Until the present juris-
dictional act of 1935, these tribes, lacking consent of the 
United States to be sued, were forbidden access to the 
courts. They alone of the tribes with whom Dart and 
Palmer negotiated some twenty-odd treaties between 1850 
and 1855 have yet to receive recognition for the loss of 
lands held by original Indian title.9

Until now this Court has had no opportunity or occasion 
to pass upon the precise issue presented here. In only one 
Act prior to 1935 has Congress authorized judicial deter-
mination of the right to recover for a taking of nothing 
more than original Indian title; and no case under that 

8 28 Stat. 286, 323.
9 In 1851 Dart and Palmer negotiated treaties with nineteen tribes 

other than respondents. None of these treaties was ratified; but 
twelve of the nineteen tribes were included in further treaties made in 
1853, 1854, and 1855, and Congress in 1897 and 1912 provided for 
paying the remaining seven tribes for their lands taken under the 
unratified treaties.
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Act,10 passed in 1929, reached this Court.11 In 193012 Con-
gress again authorized adjudication of Indian claims aris-
ing out of original Indian title, but expressly directed an 
award of damages if a taking of lands held by immemorial 
possession were shown. This Act thus eliminated any 
judicial determination of a right to recover, once original 
Indian title was established.

Prior to 1929, adjudications of Indian claims against the 
United States were limited to issues arising out of treaties, 
statutes, or other events and transactions carefully desig-
nated by Congress. This Court has always strictly con-
strued such jurisdictional acts and has not offered judi-
cial opinion on the justness of the handling of Indian lands, 
except in so far as Congress in specific language has 
permitted its justiciable recognition.

The language of the 1935 Act is specific, and its conse-
quences are clear. By this Act Congress neither admitted 
nor denied liability. The Act removes the impediments 
of sovereign immunity and lapse of time and provides for 
judicial determination of the designated claims. No new 
right or cause of action is created. A merely moral claim 
is not made a legal one. The cases are to be heard on their 
merits and decided according to legal principles pertinent 
to the issues which might be presented under the Act.13 
Accordingly the 1935 statute permits judicial determina-

_ 45 Stat. 1256, as amended in respects immaterial here, 47 Stat. 
¿07.

11 Coos Bay Indian Tribe v. United States, 87 Ct. Cl. 143 (1938), 
iscussed infra p. 50, arose under the 1929 Act.

46 Stat. 531, amending 44 Stat. 1263. Assiniboine Indian Tribe v. 
nited States, 77 Ct. Cl. 347 (1933) was litigated under this juris-

dictional act.
3 United States v. Mille Lac Chippewas, 229 U. S. 498,500 (1913);
e  mc  and Fox Indians, 220 U. S. 481, 489 (1911).
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tion of the legal and equitable claims growing out of origi-
nal Indian title. That which was within the power of 
Congress to withhold from judicial scrutiny has now been 
submitted to the courts. If, as has many times been said,14 
the manner of extinguishing Indian title is usually a politi-
cal question and presents a non-justiciable issue, Congress 
has expressly and effectively directed otherwise by seeking 
in the 1935 Act judicial disposition of claims arising from 
original Indian title. “By consenting to be sued, and sub-
mitting the decision to judicial action, they have consid-
ered it as a purely judicial question, which we are now 
bound to decide, as between man and man . . .” United 
States v. Arredondo, 6 Pet. 691, 711 (1832).

It has long been held that by virtue of discovery the 
title to lands occupied by Indian tribes vested in the 
sovereign.15 This title was deemed subject to a right of 
occupancy in favor of Indian tribes, because of their 
original and previous possession. It is with the content of 
this right of occupancy, this original Indian title, that we 
are concerned here.

As against any but the sovereign, original Indian title 
was accorded the protection of complete ownership;16 but 
it was vulnerable to affirmative action by the sovereign, 
which possessed exclusive power to extinguish the right 
of occupancy at will. Termination of the right by sov-
ereign action was complete and left the land free and clear 
of Indian claims. Third parties could not question the 
justness or fairness of the methods used to extinguish the 
right of occupancy.17 Nor could the Indians themselves 
prevent a taking of tribal lands or forestall a termination 
of their title. However, it is now for the first time asked

14 United States v. Santa Fe Pacific R. Co., 314 U. S. 339,347 (1941), 
and cases note 27 infra.

15 Johnson v. McIntosh, 8 Wheat. 543, 573-74 (1823).
16 United States n . Santa Fe Pacific R. Co., 314 U. S. 339 (1941).
17 Beecher n . Wetherby, 95 U. S. 517 (1877).
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whether the Indians have a cause of action for compen-
sation arising out of an involuntary taking of lands held by 
original Indian title.

We cannot but affirm the decision of the Court of Claims. 
Admitting the undoubted power of Congress to extinguish 
original Indian title compels no conclusion that compensa-
tion need not be paid. In speaking of the original claims 
of the Indians to their lands, Marshall had this to say: 
“It is difficult to comprehend the proposition . . . that 
the discovery . . . should give the discoverer rights in the 
country discovered, which annulled the pre-existing right 
of its ancient possessors. ... It gave the exclusive right 
to purchase, but did not found that right on a denial of the 
right of the possessor to sell. . . . The king purchased 
their lands, . . . but never coerced a surrender of them.” 
Worcester v. Georgia, 6 Pet. 515, 543, 544, 547 (1832). In 
our opinion, taking original Indian title without compen-
sation and without consent does not satisfy the “high 
standards for fair dealing” required of the United States in 
controlling Indian affairs. United States v. Santa Fe 
Pacific R. Co., 314 U. S. 339, 356 (1941). The Indians 
have more than a merely moral claim for compensation.18

A contrary decision would ignore the plain import of 
traditional methods of extinguishing original Indian title. 
The early acquisition of Indian lands, in the main, pro-
gressed by a process of negotiation and treaty. The first 
reaties reveal the striking deference paid to Indian claims,

he moral” obligation upon Congress, of which the cases speak, 
re ers more to the obligation to open the courts to suit by the Indians, 

oes not mean that there is no substantive right in the Indians. So 
United States v. Blackfeather, 155 U. S. 180, 194 (1894) it was held 

a > While there may be a moral obligation on the part of the 
ment to reimburse the money embezzled by the Indian super- 

suT en^.' ' ” iurisdictional act in point did not extend to 
a claim. Yet, given consent to suit, it would hardly be said that 

re was no substantive right against the United States for embez-
zlement of Indian funds.
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as the analysis in Worcester n . Georgia, supra, clearly 
details. It was usual policy not to coerce the surrender of 
lands without consent and without compensation.19 The 
great drive to open Western lands in the 19th Century, 
however productive of sharp dealing, did not wholly sub-
vert the settled practice of negotiated extinguishment of 
original Indian title.20 In 1896, this Court noted that, 

. nearly every tribe and band of Indians within the 
territorial limits of the United States was under some 
treaty relations with the government.” Marks n . United 
States, 161 U. S. 297, 302 (1896). Something more than 
sovereign grace prompted the obvious regard given to orig-
inal Indian title.

Long before the end of the treaty system of Indian 
government and the advent of legislative control in 1871,21 
Congress had evinced its own attitude toward Indian rela-
tions. The Ordinance of 1787 declared, “the utmost 
good faith shall always be observed towards the Indians; 
their land and property shall never be taken from them 
without their consent ...” 1 Stat. 50, 52. When in 
1848 the territorial government of Oregon was created, § 14 
of that Act22 secured to the inhabitants of the new territory 
all the rights and privileges guaranteed by the Ordinance 
of 1787. Nor did congressional regard for Indian lands 
change in 1871. In providing for the settlement of Dakota 
Territory, Congress in 1872 directed the extinguishment of 
the interests of Indians in certain lands and the determina-

19 “The practical admission of the European conquerors of this 
country renders it unnecessary for us to speculate on the extent of 
that right which they might have asserted from conquest . . . The 
conquerors have never claimed more than the exclusive right of pur-
chase from the Indians ...” 1 Op. A. G. 465, 466 (1821) (William 
Wirt).

20 See the analysis in Cohen, Handbook of Federal Indian Law 
(1945) 51-66.

2116 Stat. 544.
22 9 Stat. 323, 329, § 14.
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tion of what “compensation ought, in justice and equity, 
to be made to said bands ... for the extinguishment of 
whatever title they may have to said lands.” 17 Stat. 281 ; 
Buttz v. Northern Pacific Railroad, 119 U. S. 55,59 ( 1886). 
The latest indicia of congressional regard for Indian 
claims is the Indian Claims Commission Act, 60 Stat. 1049, 
1050, § 2 (5), in which not only are claims similar to those 
of the case at bar to be heard, but “claims based upon 
fair and honorable dealings that are not recognized by any 
existing rule of law or equity” may be submitted to the 
Commission with right of judicial review.

Congressional and executive action consistent with the 
prevailing idea of non-coercive, compensated extinguish-
ment of Indian title is clear in the facts of the present case. 
The Act of 1848 declared a policy of extinguishing Indian 
claims in Oregon only by treaty. The statute of 1850 put 
in motion the treaty-making machinery. Respondent 
tribes were among those with whom treaties were negoti-
ated. In many cases, expected ratification did not follow. 
In the case of respondent tribes alone have no steps been 
taken to make amends for the taking of Indian lands pend-
ing treaty ratification. To determine now that compensa-
tion must be paid is only a fair result.

Petitioner would admit liability only if, in addition to 
clear proof of original Indian title, some act of official 
recognition” were shown. Original Indian title would 

not attain the status of a compensable interest until some 
ennite act of sovereign acknowledgment followed. Ap-

parently petitioner has seized upon language of the Court 
o Claims in Duwamish Indians v. United States, 79 Ct. Cl. 
30 (1934), and from it has fashioned a full-blown con-

cept of recognized Indian title.” The jurisdictional act 
ln case authorized suits on “all claims of whatsoever 
nature, both legal and equitable.”23 Claims based solely

23 43 Stat. 886.
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on original Indian title were held to be outside the limits of 
the act; and unless a treaty or act of Congress recognizing 
the Indians’ title by right of occupancy were shown, recov-
ery could not be had.24 A more specific jurisdictional act 
was deemed necessary to authorize a suit based upon 
original Indian title alone.

Petitioner reads into the Duwamish case far too much. 
When the first jurisdictional act specifically allowing suit 
on original Indian title in language identical with that of 
the 1935 Act later came before the Court of Claims in 
Coos Bay Indian Tribe v. United States, 87 Ct. Cl. 143 
(1938), the court clearly recognized the specific direc-
tives of the act and denied recovery solely because original 
Indian title had not been proved. “Recognition” ap-
peared to count only as a possible method of proving 
Indian title itself, not as a requisite in addition to proof of 
that title. Furthermore, in the case at bar, the unmistak-
able language of the Court of Claims stands squarely 
against the significance petitioner would attach to the 
Duwamish decision: “The Duwamish case did not hold or 
intend to hold that an Indian tribe could not recover com-
pensation on the basis of original Indian use and occu-
pancy title as for a taking if the jurisdictional act author-
ized the bringing of a suit and rendition of judgment for 
compensation on the basis of such original title.” Alcea 
Band of T'illamooks v. United States, 103 Ct. Cl. 494, 556, 
59 F. Supp. 934 (1945).

Authority for petitioner’s position is not found in 
Shoshone Indians v. United States, 324 U. S. 335 (1945). 
The jurisdictional act there limited suits to those claims 
“arising under or growing out of the treaty of July 2, 
1863 . . .” 25 Suits based upon original Indian title were 
not authorized, but we thought a claim would properly 
arise under the treaty if it were based upon a taking of 

24 Duwamish Indians n . United States, 79 Ct. Cl. 530, 600 (1934).
25 45 Stat. 1407.
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land which the treaty had in any way “recognized” or 
acknowledged as belonging to the Indians. The Court 
thrice noted that claims based upon original Indian 
title were not involved, and made no attempt to settle 
controversies brought under other jurisdictional acts au-
thorizing the litigation of claims arising from the taking of 
original Indian title.26

Nor do other cases in this Court lend substance to the 
dichotomy of “recognized” and “unrecognized” Indian 
title which petitioner urges. Many cases recite the para-
mount power of Congress to extinguish the Indian right of 
occupancy by methods the justice of which “is not open to 
inquiry in the courts.” United States v. Santa Fe Pacific 
R. Co., supra, at 347.27 Lacking a jurisdictional act per-
mitting judicial inquiry, such language cannot be ques-
tioned where Indians are seeking payment for appropri-
ated lands; but here in the 1935 statute Congress has 
authorized decision by the courts upon claims arising out 
of original Indian title. Furthermore, some cases speak of 
the unlimited power of Congress to deal with those Indian 
lands which are held by what petitioner would call “recog- * 16

26 Shoshone Indians v. United States, 324 U. S. 335, 337, 339, 354 
(1945).

7 The statements in many cases are directed to disputes between 
third parties, one of whom attempts to raise a defect in the other’s 
title by tracing it to a government grant out of Indian territory and 
attacking the power or the method used by the sovereign to convey 
Indian lands. Beecher v. Wetherby, 95 U. S. 517, 525 (1877); Buttz v. 
Northern Pacific Railroad, 119 U. S. 55, 66 (1886); Martin v. Waddell, 
16 Pet. 367, 409 (1842); Clark v. Smith, 13 Pet. 195, 201 (1839).

in other cases, the issue was not the right of Indian tribes 
o e compensated for an extinguishment of original Indian title by 

n^ed States. Shoshone Indians v. United States, 324 U. S. 335 
U945); United States v. Santa Fe Pacific R. Co., 314 U. S. 339 (1941) ; 
187 n V‘ Ballinger’ 216 U. S. 84 (1910); Lone Wolf v. Hitchcock, 

(1903); Cherokee Nation v. Hitchcock, 187 U. S. 294
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nized” title;28 yet it cannot be doubted that, given the 
consent of the United States to be sued, recovery may be 
had for an involuntary, uncompensated taking of “recog-
nized” title.29 We think the same rule applicable to a tak-
ing of original Indian title. “Whether this tract . . . was 
properly called a reservation ... or unceded Indian 
country, ... is a matter of little moment . . . the In-
dians’ right of occupancy has always been held to be 
sacred; something not to be taken from him except by 
his consent, and then upon such consideration as should 
be agreed upon.” Minnesota v. Hitchcock, 185 U. S. 373, 
388-89 (1902).30

28 Lone Wolf v. Hitchcock, 187 U. S. 553, 566 (1903); Beecher v. 
Wetherby, 95 U. S. 517, 525 (1877). The Lone Wolf case was prop-
erly assessed in Shoshone Tribe v. United States, 299 IT. S. 476, 497 
(1937): “Power to control and manage the property and affairs of 
Indians in good faith for their betterment and welfare may be exerted 
in many ways and at times even in derogation of the provisions of a 
treaty.” See also Oklahoma v. Texas, 258 U. S. 574, 592 (1922).

In Barker n . Harvey, 181 U. S. 481 (1901), the Indian claims were 
deemed extinguished by non-presentment to the land commission, and 
this was true even if the claims had been “recognized” by the Mexican 
government priot to the cession of lands to the United States.

29 United States v. Klamath Indians, 304 U. S. 119 (1938); Chip-
pewa Indians n . United States, 301 U. S. 358 (1937); Shoshone Tribe 
v. United States, 299 U. S. 476 (1937); United States n . Creek Nation, 
295 U. S. 103 (1935).

30 Other cases also draw no distinction between original Indian title 
and “recognized” Indian title. “The Indian title as against the United 
States was merely a title and right to the perpetual occupancy of the 
land with the privilege of using it in such mode as they saw fit until 
such right of occupation had been surrendered to the government. 
When Indian reservations were created, either by treaty or executive 
order, the Indians held the land by the same character of title, to wit, 
the right to possess and occupy the lands for the uses and purposes 
designated.” Spalding n . Chandler, 160 U. S. 394, 403 (1896). Of 
similar tenor is Conley v. Ballinger, 216 U. S. 84, 90-91 (1910).

The older cases explaining and giving substance to the Indian right 
of occupancy contain no suggestion that only “recognized” Indian title
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Requiring formal acknowledgment of original Indian 
title as well as proof of that title would nullify the in-
tended consequences of the 1935 Act. The rigors of “rec-
ognition,” according to petitioner’s view, would appear to 
require in every case some definite act of the United States 
guaranteeing undisturbed, exclusive and perpetual occu-
pancy, which, for example, a treaty or statute could 
provide. Yet it was the very absence of such acknowl-
edgment which gave rise to the present statute.

Congress was quite familiar with the precision advisable 
when drafting statutes giving jurisdiction to the Court of 
Claims in Indian cases. In 1925 an act authorizing the 
litigation of any and all claims of certain Indian tribes 
was passed. In June, 1934, that act was held, for lack of 
specificity, not to extend to claims based on original title.31 
The following year Congress passed the present Act, em-
ploying the specific language used once before in the Act 
of 1929,32 under which Coos Bay Indian Tribe v. United 
States, supra, arose. The considered attention given to 
the many ramifications of Indian affairs in the 1930’s33 
suggests that Congress well realized the import of the 
words used in the jurisdictional act of 1935, and that Con-
gress did not expect respondent tribes to be turned out 
of court either because congressional power over Indian 
title was deemed to have no limits or because there was, as 
was obvious to all, no formal guarantee of perpetual and

being considered. Indeed, the inference is quite otherwise. 
Mitchel v. United States, 9 Pet. 711,746 (1835); Worcester v. Georgia, 

et- 515, 543-48 (1832); Johnson v. McIntosh, 8 Wheat. 543, 
5/3-74 (1823).

^Duwamish Indians v. United States, 79 Ct. Cl. 530 (1934).
Q/v_ 4$ 8^- 1256, as amended in respects immaterial here, 47 Stat. 
ou7.
t .. .decade from 1930 to 1939 is as notable in the history of 

ian legislation as that of the 1830’s or the 1880’s.” Cohen, Hand-
book of Federal Indian Law (1945) 83.
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exclusive possession prior to the taking of respondents’ 
lands in 1855.

Respondents have satisfactorily proved their claim of 
original Indian title and an involuntary taking thereof. 
They are entitled to compensation under the jurisdictional 
act of 1935. The power of Congress over Indian affairs 
may be of a plenary nature; but it is not absolute.34 It 
does not “enable the United States to give the tribal lands 
to others, or to appropriate them to its own purposes, with-
out rendering, or assuming an obligation to render, just 
compensation for them.” United States N. Creek Nation, 
295 U. S. 103,110 (1935).

In view of the grounds upon which decision rests, it is 
not necessary to consider the alternate holding of the court 
below relative to the 1848 act affording sufficient “recogni-
tion” of respondents’ Indian title.

Affirmed.

Mr . Justi ce  Jackson  took no part in the consideration 
or decision of this case.

Mr . Justice  Black , concurring.
Before Congress passed the special Act under which this 

suit was brought, I think that the Government was under 
no more legal or equitable obligation to pay these respond-
ents than it was under obligation to pay whatever descend-
ants are left of the numerous other tribes whose lands and 
homes have been taken from them since the Nation was 
founded. See Northwestern Shoshone Indians v. United 
States, 324 U. S. 335, 354-358, concurring opinion. It 
seems pretty clear to me, however, that Congress in the 
Act of August 26,1935, 49 Stat. 801, created an obligation 
on the part of the Government to pay these Indians for all 
lands to which their ancestors held an “original Indian 
title.” This interpretation of the Act is not only consistent

24 Stephens v. Cherokee Nation, 174 U. S. 445, 478 (1899).
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with the unusually broad language Congress used, but also 
fits into the pattern of congressional legislation which has 
become progressively more generous in its treatment of 
Indians. The capstone of this type of legislation was an 
Act passed by the last Congress, which established an 
Indian Claims Commission with sweeping powers to pay 
old Indian claims growing out of seizure of their lands, 
among other things. This Commission is given power to 
make awards, subject to review by the Court of Claims, 
with and without regard to previous rules of law or equity 
courts. The Commission is even given a blanket power to 
make awards upon finding, for example, that the land of 
Indians was taken by the Government in a way that did 
not comport with “fair and honorable dealings.” 60 Stat. 
1049,1050, § 2 (5). Since whatever our action here, these 
Indians could, I assume, pursue their claims under this 
broad recent legislation, and since the language of the 
Act before us does not preclude a similarly broad interpre-
tation, I see no reason why it should be otherwise inter-
preted. This leads me to concur in affirmance of the 
judgment.

Mr . Justice  Reed , with whom Mr . Justice  Rutledge  
and Mr . Justic e  Burton  join, dissenting.

This case presents directly for the first time in this Court 
the question of whether an Indian band is legally entitled 
to recover compensation from the United States for the 
taking by the Government of the aboriginal lands of the 
Indians when there has been no prior recognition by the 
United States through treaty or statute of any title or legal 
or equitable right of the Indians in the land. The Court 
allows compensation. The importance of the issue per-
suades us that we should express the reasons for our dis- 
sont It is difficult to foresee the result of this ruling in the 
consideration of claims by Indian tribes against the United 
tates. We do not know the amount of land so taken.
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West of the Mississippi it must be large. Even where 
releases of Indian title have been obtained in return for 
recognition of Indian rights to smaller areas, charges of 
unfair dealings may open up to consideration again legal 
or equitable claims for taking aboriginal lands.1

The Court rightly states the effect of the jurisdictional 
act in these words:

“The Act removes the impediments of sovereign im-
munity and lapse of time and provides for judicial 
determination of the designated claims. No new 
right or cause of action is created. A merely moral 
claim is not made a legal one. [Ante, p. 45.]

1 See Indian Claims Commission Act, approved August 13, 1946, 
60 Stat. 1049,1050:

“Sec. 2. The Commission shall hear and determine the following 
claims against the United States on behalf of any Indian tribe, band, 
or other identifiable group of American Indians residing within the 
territorial limits of the United States or Alaska: (1) claims in law or 
equity arising under the Constitution, laws, treaties of the United 
States, and Executive orders of the President; (2) all other claims in 
law or equity, including those sounding in tort, with respect to which 
the claimant would have been entitled to sue in a court of the United 
States if the United States was subject to suit; (3) claims which 
would result if the treaties, contracts, and agreements between the 
claimant and the United States were revised on the ground of fraud, 
duress, unconscionable consideration, mutual or unilateral mistake, 
whether of law or fact, or any other ground cognizable by a court 
of equity; (4) claims arising from the taking by the United States, 
whether as the result of a treaty of cession or otherwise, of lands 
owned or occupied by the claimant without the payment for such 
lands of compensation agreed to by the claimant; and (5) claims 
based upon fair and honorable dealings that are not recognized by any 
existing rule of law or equity. No claim accruing after the date of 
the approval of this Act shall be considered by the Commission.

“All claims hereunder may be heard and determined by the Com-
mission notwithstanding any statute of limitations or laches, but all 
other defenses shall be available to the United States.”
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“Lacking a jurisdictional act permitting judicial in-
quiry, such language cannot be questioned where 
Indians are seeking payment for appropriated lands; 
but here in the 1935 statute Congress has authorized 
decision by the courts upon claims arising out of orig-
inal Indian title.” [Ante, p. 51.]

This means, and the Court so treats the claims, that the 
Indians here get no money by grace or charity or for rea-
sons of honorable dealings with helpless peoples.2 The 
recovery by them under this Act will be because they have 
had valid claims against the United States on account of 
their ouster from these lands in 1855. These Indians 
have not been paid the sums owing them, one deduces 
from the Court’s opinion, because the sovereign, our na-
tion, kept the courts closed to them. The jurisdictional 
act, the Court holds, removes this bar to recovery. This 
conclusion conflicts with our understanding of this Gov-
ernment’s right in the public lands of the nation.

The character of Indian occupancy of tribal lands is at 
least of two kinds: first, occupancy as aborigines until that 
occupancy is interrupted by governmental order; and, sec-
ond, occupancy when by an act of Congress they are given 
a definite area as a place upon which to live. When In-
dians receive recognition of their right to occupy lands by 
act of Congress, they have a right of occupancy which can-
not be taken from them without compensation.3 * But by

2 There are sound reasons for congressional generosity toward the 
remnants of the aborigines. Such reasons as lead the nation to 
succor the vanquished in any contest. Cf. United States v. Realty 

o., 163 U. S. 427; Pope v. United States, 323 U. S. 1; and 60 Stat.
1049, 1055, § 24.

3 Chippewa Indians v. United States, 301 U. S. 358, 375-76; United 
states v. Klamath Indians, 304 U. S. 119; Shoshone Tribe v. United

ates, 299 U. S. 476, 497; United States v. Creek Nation, 295 U. S. 
103,109-10.
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the other type of occupancy, it may be called Indian title, 
the Indians get no right to continue to occupy the lands; 
and any interference with their occupancy by the United 
States has not heretofore given rise to any right of com-
pensation, legal or equitable.4

This distinction between rights from recognized occu-
pancy and from Indian title springs from the theory under 
which the European nations took possession of the lands 
of the American aborigines. This theory was that discov-
ery by the Christian nations gave them sovereignty over 
and title to the lands discovered. Johnson v. M’Intosh, 8 
Wheat. 543, 572-86; 1 Story, Commentaries on the Con-
stitution (5th Ed.) § 152. While Indians were permitted 
to occupy these lands under their Indian title,5 the con-
quering nations asserted the right to extinguish that In-
dian title without legal responsibility to compensate the 
Indian for his loss.6 It is not for the courts of the con-
queror to question the propriety or validity of such an 
assertion of power. Indians who continued to occupy 
their aboriginal homes, without definite recognition of 
their right to do so are like paleface squatters on public 
lands without compensable rights if they are evicted. 
Tenure for Indian tribes specifically recognized by Con-
gress developed along different lines in the original states, 
the Louisiana Purchase, the Mexican Session or the lands 
obtained by the Northwest Boundary Treaty. But there 
is no instance known to us where there has been intimation 
or holding that congressional power to take Indian title 
to lands is limited. Whenever the lands to which the 
Indians had only Indian title were required for settlement

4 See Shoshone Indians v. United States, 324 U. S. 335,339.
6 See Mitchel v. United States, 9 Pet. 711,745.
• The Treaty of Paris, 1783, confirmed the sovereignty of the United 

States without reservation of Indian rights.



UNITED STATES v. TILLAMOOKS. 59

40 Reed, J., dissenting.

or public use, the sovereign without legal obligation could 
extinguish that title by purchase or the sword.7

In Barker v. Harvey, 181 U. S. 481, Mission Indians 
claimed a right of permanent occupancy in former Mexi-
can lands ceded to the United States by the treaty of Guad-
alupe Hidalgo. They made this claim against a right 
arising by virtue of a patent that was issued by the United 
States in confirmation of grants by the Mexican Govern-
ment in derogation of the Indian title. This Court said as 
to this Indian title, p. 491, “that a claim of a right to per-
manent occupancy of land is one of far-reaching effect, and 
it could not well be said that lands which were burdened 
with a right of permanent occupancy were a part of the 
public domain and subject to the full disposal of the 
United States.”8 This Court confirmed title contrary to 
the Indian claim. Rights of occupancy given to Indians 
by an executive order may be withdrawn without compen-
sation to the Indians where their title was not recognized 
by congressional act. The Indians do not hold such lands 
by the same tenure as they do the lands by the terms of a 
ratified treaty or statute. Sioux Tribe v. United States, 
316 U. S.317,326-28.

As we understand the present holding of the Court, it 
is that the manner of terminating this Indian title by the 
United States is limited by the duty to pay compensation. 
Therein, we think, lies the fundamental error of the 
Court’s opinion. It is true that distinctions have been 
made between plenary authority over tribal lands and 
absolute power, with the suggestion that congressional

7 Johnson v. M'lntosh, supra, at 587-89; Lone Wolf v. Hitchcock, 
7 U. S. 553, 568; Missouri, Kansas & Texas Ry. Co. v. Roberts, 152 

oi l See Tiger v. Western Investment Co., 221 U. S. 286,311.
8Cf. Duwamish Indians v. United States, 79 Ct. CI. 530, 597-600.

727731 O—47---- ]Q
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power over Indian title was not unlimited. See Cohen, 
Handbook of Indian Law, 94, 291, 309, 310, 311. Exam-
ination of the authorities cited, however, will show, we 
think, in every instance, that where reference is made to 
the protection of Indian lands by the Fifth Amendment 
or to the legal obligation of the United States to com-
pensate Indians for lands taken, the lands under discus-
sion were lands held by the Indians under titles recognized 
by specific acts of Congress.9

When Chief Justice Marshall expounded for the Court 
the power of the United States to extinguish Indian title, 
this doctrine was laid down for the nation’s guidance in 
dealing with the Indians:

“The United States, then, have unequivocally ac-
ceded to that great and broad rule by which its civi-
lized inhabitants now hold this country. They hold, 
and assert in themselves, the title by which it was 
acquired. They maintain, as all others have main-
tained, that discovery gave an exclusive right to 
extinguish the Indian title of occupancy, either by 
purchase or by conquest; and gave also a right to such 
a degree of sovereignty, as the circumstances of the 
people would allow them to exercise.

. . All our institutions recognise the absolute 
title of the crown, subject only to the Indian right of 
occupancy, and recognised the absolute title of the 
crown to extinguish that right. This is incompatible 
with an absolute and complete title in the Indians.

. . Conquest gives a title which the courts of the 
conqueror cannot deny, whatever the private and 
speculative opinions of individuals may be, respecting

9E. g. Lane v. Pueblo of Santa Rosa, 249 U. S. 110, 113; United 
States v. Creek Nation, 295 U. S. 103, 109; Shoshone Tribe v. United 
States, 299 U. S. 476, 496; Chippewa Indians v. United States, 301 
U. S. 358,375-77.
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the original justice of the claim which has been suc-
cessfully asserted. . . .

“The title by conquest is acquired and maintained 
by force. The conqueror prescribes its limits. . . . 
Where this incorporation is practicable, humanity de-
mands, and a wise policy requires, that the rights of 
the conquered to property should remain unimpaired; 
that the new subjects should be governed as equitably 
as the old, and that confidence in their security should 
gradually banish the painful sense of being separated 
from their ancient connexions, and united by force 
to strangers.

. . the tribes of Indians inhabiting this country 
were fierce savages, whose occupation was war, and 
whose subsistence was drawn chiefly from the forest. 
To leave them in possession of their country, was to 
leave the country a wilderness; to govern them as a 
distinct people, was impossible, because they were as 
brave and as high spirited as they were fierce, and 
were ready to repel by arms every attempt on their 
independence.

“What was the inevitable consequence of this state 
of things? The Europeans were under the necessity 
either of abandoning the country, and relinquishing 
their pompous claims to it, or of enforcing those 
claims by the sword, and by the adoption of principles 
adapted to the condition of a people with whom it was 
impossible to mix, and who could not be governed 
as a distinct society, or of remaining in their neigh-
bourhood, and exposing themselves and their families 
to the perpetual hazard of being massacred.

“Frequent and bloody wars, in which the whites 
were not always the aggressors, unavoidably ensued. 
European policy, numbers, and skill, prevailed. As
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the white population advanced, that of the Indians 
necessarily receded. The country in the immediate 
neighbourhood of agriculturists became unfit for 
them. The game fled into thicker and more unbro-
ken forests, and the Indians followed. The soil, to 
which the crown originally claimed title, being no 
longer occupied by its ancient inhabitants, was par-
celled out according to the will of the sovereign 
power, and taken possession of by persons who 
claimed immediately from the crown, or mediately, 
through its grantees or deputies.” 8 Wheat. 
587-91.

It is unnecessary for this case to undertake at this late 
date to weigh the rights and wrongs of this treatment of 
aboriginal occupancy. Where injustices have been done 
to friendly peoples, Congress has sought to soften their 
effect by acts of mercy. Never has there been acknowl-
edgment before of a legal or equitable right to compensa-
tion that springs from the appropriation by the United 
States of the Indian title.

“Extinguishment of Indian title based on aborigi-
nal possession is of course a different matter. The 
power of Congress in that regard is supreme. The 
manner, method and time of such extinguishment 
raise political, not justiciable, issues. Buttz v. North-
ern Pacific Railroad, supra, p. 66. As stated by Chief 
Justice Marshall in Johnson v. M’Intosh, supra, 
p. 586, The exclusive right of the United States to 
extinguish’ Indian title has never been doubted. And 
whether it be done by treaty, by the sword, by pur-
chase, by the exercise of complete dominion adverse 
to the right of occupancy, or otherwise, its justness is 
not open to inquiry in the courts. Beecher n . Weth-
erby, 95 U. S. 517, 525.” United States v. Santa Fe 
Pacific R. Co., 314 U. S. 339,347.
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The colonies, the states and the nation alike, by their 
early legislation, provided that only the respective sov-
ereigns could extinguish the Indian title.10 The way in 
which it was to be extinguished has been held, continually, 
a political matter.11 The jurisdictional act now under 
consideration does not purport to change a political mat-
ter to a justiciable one.

When this present jurisdictional act was considered by 
Congress, nothing in the reports or the debates12 indicates 
that Congress intended to create a new liability because 
Indian title had been taken. This Court relies upon no 
change of attitude in Congress, but finds that this liability 
has always existed and that this act merely removes the 
bar against suit. This we think is contrary to the whole 
course of our relations with the Indians.

The Court finds a basis for this action in that this nation 
should not take the Indian title without compensation 
because such a taking would not satisfy the “ ‘high stand-
ards for fair dealing’ required of the United States in con-
trolling Indian affairs.” The language used by the Court 
is taken from United States v. Santa Fe Pacific R. Co., 314 
U. S. 339 at 356. It there referred to an act unauthorized 
by Congress and not to such takings as here occurred when 
Congress opened the original home of these respondents 
for settlement.

In Worcester v. Georgia, 6 Pet. 515, 543, 544, 547, lands 
had been specifically set apart for the Cherokees. P. 556.

10 See passim, Laws of the Colonial and State Governments, Relating 
to Indians and Indian Affairs, from 1633 to 1831, inclusive: With an 

ppendix Containing the Proceedings of the Congress of the Confed-
eration and the Laws of Congress, from 1800 to 1830, on the Same 
subject.

11 Lone Wolf v. Hitchcock, 187 U. S. 553, 565; Tiger v. Western 
Investment Co., 221 U. S. 286,311.
] See $ RePs- Nos. 571, 795, 74th Cong., 1st Sess.; H. Reps. Nos. 
°®5» 1134, 74th Cong., 1st Sess.; 79 Cong. Rec. 7806,11188, 12520.
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Therefore Chief Justice Marshall’s comments were di-
rected at a situation that does not exist here.

A concurring opinion has been filed which holds that 
Congress in the act here involved “created an obligation 
on the part of the Government to pay these Indians” for 
their Indian title. We do not think this present act is 
susceptible of that interpretation. We read the act, as we 
understand our Brethren do, to permit recovery of com-
pensation only in case there were rights in the Indians 
prior to its passage “arising under or growing out of the 
original Indian title.” We think no rights arose from this 
Indian title. Therefore no compensation is due.

As we are of the opinion that the jurisdictional act per-
mitted judgment only for claims arising under or growing 
out of the original Indian title and are further of the opin-
ion that there were no legal or equitable claims that grew 
out of the taking of this Indian title, we would reverse the 
judgment of the Court of Claims and direct that the bill 
of the respondents should be dismissed. Cf. Shoshone 
Indians v. United States, 324 U. S. 335.

UNITED STATES v. HOWARD P. FOLEY CO., INC.

CERTIORARI TO THE COURT OF CLAIMS.

No. 50. Argued October 25, 1946.—Decided November 25,1946.

1. Under the government construction contract here involved, for 
installation of lighting of the runways of an airport, the Govern-
ment was not liable for damages for delay in making the runways 
available to the contractor, though the delay prevented completion 
within the specified time, since the contract did not obligate the 
Government expressly or impliedly to make the runways available 
promptly, it contained provisions anticipating delays caused by the 
Government and providing remedies other than an award of dam-
ages to the contractor, and no fault actually was chargeable to the 
Government. Pp. 66-67.
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2. The fact that no other contractor was involved in this case does 
not require a result different from that reached in Crook Co. v. 
United States, 270 U. S. 4, and United States v. Rice, 317 U. S. 
61. P.68.

105 Ct. Cl. 161, 63 F. Supp. 209, reversed.

Respondent brought suit in the Court of Claims upon a 
contract and was awarded a judgment against the United 
States. 105 Ct. Cl. 161, 63 F. Supp. 209. This Court 
granted certiorari. 327 U. S. 777. Reversed, p. 69.

A. Devitt Vanech argued the cause for the United 
States. With him on the brief were Solicitor General 
McGrath, Assistant Attorney General Sonnett, Stanley M. 
Silverberg, Paul A. Sweeney, Abraham J. Harris and M. M. 
Heuser.

Alexander M. Heron argued the cause for respondent. 
With him on the brief was William L. Owen.

Mr . Justice  Black  delivered the opinion of the Court.
The Court of Claims rendered a judgment for the re-

spondent and against the Government for an asserted 
breach of a construction contract. 105 Ct. CL 161, 63 F. 
Supp. 209. We granted the Government’s petition for 
certiorari which alleged that the Court of Claims’ deci-
sion was in direct conflict with Crook Co. v. United States, 
270 U. S. 4, and United States v. Rice, 317 U. S. 61. We 
hold that the Government’s contention is correct.

The respondent, an electrical contractor, agreed for a 
xed fee to supply the materials for and install a field 
ighting system at the National Airport, Gravelly Point, 
lrgmia, then under construction. The agreement was 

embodied in a standard form Government contract. Re-
spondent promised to complete the job within 120 days 
a ter notice to proceed. In fact the job was not finished 
until 277 days after notice was given. The delay came
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about in this way. The site of the airport was being built 
up from under water by a fast but then unique method of 
hydraulic dredging. As portions of the earth base for the 
runways and taxiways settled, they were to be paved and 
the shoulders “rough-graded.” As segments of this work 
were finished, respondent was to move in, wire them, and 
install the lighting fixtures. The dredging took longer 
than Government engineers had anticipated, because some 
of the dredged soil, proving to be too unstable for run-
ways and taxiways, had to be replaced. This in turn de-
layed completion of the runway sections; and, until each 
was finished, the lighting equipment for each segment 
could not be installed. The 157 days delay resulted from 
the consequently long and irregular intervals between the 
times when these segments were made available to re-
spondent to do its job. But for these delays, respondent 
apparently could have finished its work in 120 days.

The Court of Claims considered that the Government 
breached its contract by failing to make the runways avail-
able in time for respondent to do its work within 120 days. 
The judgment against the Government was for certain 
overhead and administrative expenses which respondent 
incurred during the consequent period of delay.1

In no single word, clause, or sentence in the contract does 
the Government expressly covenant to make the runways 
available to respondent at any particular time. Cj. United 
States v. Blair, 321 U. S. 730, 733-734. It is suggested 
that the obligation of respondent to complete the job in 
120 days can be inverted into a promise by the Govern-
ment not to cause performance to be delayed beyond that 
time by its negligence. But even if this provision stand-

1 The damages awarded were for the wages respondent paid super-
visory employees who stood by during the delay intervals, and for 
certain expenses of respondent incurred on account of these employees 
for unemployment and similar taxes.
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ing alone could be stretched to mean that the Government 
obligated itself to exercise the highest degree of diligence 
and the utmost good faith in efforts to make the runways 
promptly available, the facts of this case would show 
no breach of such an undertaking. For the Court of 
Claims found that the Government’s representatives did 
this work “with great, if not unusual, diligence,” and that 
“no fault is or can be attributed to them.” Consequently, 
the Government cannot be held liable unless the contract 
can be interpreted to imply an unqualified warranty to 
make the runways promptly available.

We can find no such warranty if we are to be consistent 
with our Crook and Rice decisions, supra. The pertinent 
provisions in the instant contract are, in every respect here 
material, substantially the same as those which were held 
in the former cases to impose no obligation on the Govern-
ment to pay damages for delay. Here, as in the former 
cases, there are several contract provisions which showed 
that the parties not only anticipated that the Government 
might not finish its work as originally planned, but also 
provided in advance to protect the contractor from the 
consequences of such governmental delay, should it occur. 
The contract reserved a governmental right to make 
changes in the work which might cause interruption and 
delay, required respondent to coordinate his work with the 
other work being done on the site, and clearly contem-
plated that he would take up his work on the runway sec-
tions as they were intermittently completed and paved. 
Article 9 of the contract, entitled “Delays—Damages,” set 
out a procedure to govern both parties in case of respond-
ent s delay in completion, whether such delay was caused 
by respondent, the Government, or other causes. If delay 
were caused by respondent, the Government could termi-
nate the contract, take over the work, and hold respondent 
and its sureties liable. Or, in the alternative, the Govern-
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ment could collect liquidated damages. If, on the other 
hand, delay were due to “acts of the Government” or other 
specified events, including “unforeseeable causes,” proce-
dure was outlined for extending the time in which respond-
ent was required to complete its contract, and relieving 
him from the penalties of contract termination or liqui-
dated damages.

In the Crook and Rice cases we held that the Govern-
ment could not be held liable for delay in making its work 
available to contractors unless the terms of the contract 
imposed such liability. Those contracts, practically iden-
tical with the one here, were held to impose none. See also 
United States v. Blair, supra. The distinction which the 
Court of Claims found between this and the prior cases is 
not in point. It seems to be this: In the Crook and Rice 
cases the Government had a prime and a subcontractor: 
the Government reserved a right to make changes by 
which the prime contractor must thereafter be governed; 
the Government exercised this right; these changes made 
it impossible for the prime contractor and ultimately 
the subcontractor to do their work in time; since the 
Government had reserved the right against the prime 
contractor to make these changes, and the subcontractor 
knew this, the Government was not contractually respon-
sible for the delay. Therefore it is suggested that the 
subcontractor in the Rice and Crook cases could know 
in advance that the performance time was “provisional,” 
whereas here the contractor had reason to believe that it 
was certain. But in this case there is ample indication, 
both in the extrinsic facts and in the contract terms, that 
changes and delays were anticipated and remedies there-
for provided. The contractor here only lacked the one 
additional indication that changes were anticipated which 
he could have read from the prime contract had there been 
a prime contract and if a prime contract had been available 
for him to read. If this be a distinction, it is a distinction
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with no significant difference. This contract, like the 
others, shows that changes and delays were anticipated and 
provided for. The question on which all these cases turn 
is: Did the Government obligate itself to pay damages to a 
contractor solely because of delay in making the work 
available? We hold again that it did not for the reasons 
elaborated in the Crook and Rice decisions.

Reversed.

Mr . Just ice  Reed , Mr . Just ice  Frankf urter , and Mr . 
Justi ce  Jackson  dissent. It is admitted that the Govern-
ment had given the contractor “notice to proceed” which 
in our opinion had the legal consequences set forth in the 
opinion of the court below whose judgment we would 
affirm.

RICHFIELD OIL CORP. v. STATE BOARD OF 
EQUALIZATION.

APPEAL FROM THE SUPREME COURT OF CALIFORNIA.

No. 46. Argued October 24, 1946.—Decided November 25, 1946.

1- A judgment of the Supreme Court of California reversing, without 
directions, a judgment for the plaintiff in a suit for a refund of a tax 
unconstitutionally levied on an export under the California Retail 
Sales Tax Act, the case having been tried on the pleadings and stipu-
lated facts and the State Supreme Court having passed on the issues 
which control the litigation, held reviewable here as a “final judg-
ment” within the meaning of Judicial Code § 237, 28 U. S. C. § 344 
(a). P. 72.

2. Appellant, which was engaged in producing and selling oil in Cali- 
ornia, entered into a contract for the sale of oil to the New Zealand 
overnment. The oil was delivered by appellant from dockside 

tanks into a vessel of the New Zealand Government at a California 
port, was consigned to a New Zealand official at Auckland; was 
ransported to New Zealand; and none of it was used or consumed 

m t e United States. Appellant filed with the Collector of Customs
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a shipper’s export declaration; and did not collect, nor attempt to 
collect, any sales tax from the purchaser. Held that a tax levied 
upon appellant pursuant to the California Retail Sales Tax Act and 
measured by the gross receipts from the transaction was an impost 
upon an export, within the meaning of Art. I, § 10, Cl. 2 of the 
Federal Constitution, and therefore unconstitutional. Pp. 71-72,75.

3. The fact that the provision of the Federal Constitution that no 
State shall, without the consent of Congress, lay “any” tax on im-
ports or exports specifies but a single exception—“except what may 
be absolutely necessary for executing it’s inspection Laws”—indi-
cates that no other qualification of the absolute prohibition was 
intended. P. 76.

4. The constitutional prohibition against “any” state tax on imports 
or exports is not to be read as a prohibition against any “discrimina-
tory” state tax. P. 76.

5. The commerce clause and the import-export clause of the Con-
stitution, though complementary, serve different ends; and the 
limitations of the former are not to be read into the latter. P. 76.

6. The constitutional prohibition of “any” state tax on exports is not 
to be read as containing an implied qualification. Pp. 76-77.

7. The process of exportation commenced not later than when the oil 
was delivered into the vessel of the foreign purchaser. P. 83.

8. The construction of a state tax law by the highest court of the 
State is binding here, but is not determinative of whether the tax 
denies the taxpayer a federal right. P. 84.

9. Whether a state tax denies a federal right depends not upon the 
State’s characterization of the tax, but upon its operation and effect. 
P.84.

10. The incident which gave rise to the accrual of the state tax in 
this case—viz., the delivery of the oil into the vessel of the foreign 
purchaser—was a step in the export process. P. 84.

11. The constitutional prohibition of state taxes on exports involves 
more than a mere exemption from taxes laid specifically upon the 
exported goods themselves. P. 85.

27 Cal. 2d 150,163 P. 2d 1, reversed.

Appellant brought suit in a state court for a refund of 
an allegedly unconstitutional state tax. A judgment for 
the appellant was reversed by the state supreme court. 27 
Cal. 2d 150, 136 P. 2d 1. Appellant appealed to this 
Court. Reversed, p. 86.
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Norman S. Sterry argued the cause for appellant. With 
him on the brief was Robert E. Paradise.

John L. Nourse, Deputy Attorney General of California, 
argued the cause for appellee. With him on the brief was 
Robert W. Kenny, Attorney General.

Mr . Justi ce  Douglas  delivered the opinion of the 
Court.

This case is here on appeal from the Supreme Court of 
California which sustained a California tax against the 
claim that it was repugnant to Article I, Section 10, Clause 
2 of the Constitution of the United States. Judicial Code 
§ 237, 28 U. S. C. §§ 344 (a), 861a.

Appellant is engaged in producing and selling oil and oil 
products in California. It entered into a contract with the 
New Zealand Government for the sale of oil. The price 
was f. o. b. Los Angeles, payment in London. Delivery was 
“to the order of the Naval Secretary, Navy Office, Well-
ington, into N. Z. Naval tank steamer R. F. A. ‘Nucula’ 
at Los Angeles, California.” The oil was to be consigned 
to the Naval-Officer-In-Charge, Auckland, New Zealand. 
Appellant carried the oil by pipe line from its refinery in 
California to storage tanks at the harbor where the Nucula 
appeared to receive the oil. When the Nucula had docked 
and was ready to receive the oil, appellant pumped it from 
the storage tanks into the vessel. Customary shipping 
documents were given the master, including a bill of lading 
which designated appellant as shipper and consigned the 
oil to the designated naval officer in Auckland. Payment 
of the price was made in London. The oil was transported 
to Auckland, no portion of it being used or consumed in the 
United States. Appellant filed with the Collector of Cus-
toms a shipper’s export declaration. It did not collect, 
nor attempt to do so, any sales tax from the purchaser, 

ppellee assessed a retail sales tax against appellant meas-
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ured by the gross receipts from the transaction. The tax 
was paid under protest, a claim for refund was filed assert-
ing that the levy of the tax violated the provisions of Arti-
cle I, Section 10, Clause 2 of the Constitution of the 
United States, and this suit was brought to obtain a refund. 
The California Supreme Court, one justice dissenting, first 
allowed a recovery on that ground. 155 P. 2d 1. After a 
rehearing it reversed its position and held the tax con-
stitutional, two justices dissenting. 27 Cal. 2d 150, 
163 P. 2dl.

I. We are met at the outset with the question whether 
the judgment of the California Supreme Court is a “final 
judgment” within the meaning of the Judicial Code § 237, 
28 U. S. C. § 344 (a). The case was tried on the pleadings 
and stipulated facts, a jury having been waived. The trial 
court found for appellant. The Supreme Court ordered 
that the judgment “be and the same is hereby reversed.” 
The argument is that under California law where a judg-
ment has been reversed without directions, there is a new 
trial; that on a new trial appellant might amend its com-
plaint and produce other evidence; and that if a new trial 
were had, new or different findings of fact might be 
made. See Erlin v. National Union Fire Ins. Co., 7 Cal. 
2d 547, 61 P. 2d 756.

The designation given the judgment by state practice is 
not controlling. Department of Banking v. Pink, 317 U. S. 
264, 268. The question is whether it can be said that 
“there is nothing more to be decided” {Clark v. Williard, 
292 U. S. 112,118), that there has been “an effective deter-
mination of the litigation.” Market Street Ry. Co. v. 
Railroad Commission, 324 U. S. 548, 551; see Radio Sta-
tion WOW v. Johnson, 326 U. S. 120,123-24. That ques-
tion will be resolved not only by an examination of the 
entire record {Clark v. Williard, supra) but, where neces-
sary, by resort to the local law to determine what effect the 
judgment has under the state rules of practice. Brady v.
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Terminal Railroad Assn., 302 U. S. 678; Brady v. Southern 
Ry. Co., 319 U. S. 777. See Boskey, Finality of State 
Court Judgments under the Federal Judicial Code, 43 Col. 
L.Rev. 1002,1005.

This suit is brought under the California Retail Sales 
Tax Act, § 23 and § 31, which prescribes the sole remedy 
for challenging the tax. The procedure prescribed is pay-
ment of the tax, the filing of a claim for refund which sets 
forth “the specific grounds upon which the claim is 
founded,” Cal. Stats. 1941, pp. 1328,1329, and, in case the 
claim is denied, the institution of a suit within ninety days 
“on the grounds set forth in such claim.” Cal. Stats. 1939, 
pp. 2184, 2185. The claim thus frames and restricts the 
issues for the litigation. Although the Supreme Court re-
versed the judgment of the trial court without direction, 
its decision controls the disposition of the case. See 
Estate of Baird, 193 Cal. 225,223 P. 974; Bank of America 
v. Superior Court, 20 Cal. 2d 697, 128 P. 2d 357. Since 
the facts have been stipulated1 and the Supreme Court 
of California has passed on the issues which control the 
litigation, we take it that there is nothing more to be

xIn California a valid stipulation is binding upon the parties. 
McGuire v. Baird, 9 Cal. 2d 353, 70 P. 2d 915; Webster v. Webster, 
216 Cal. 485, 14 P. 2d 522; see 23 Cal. Juris. 826. It is available at 
a second trial unless in terms otherwise limited, Nathan n . Dierssen, 
146 Cal. 63, 79 P. 739; Crenshaw v. Smith, 74 A. C. A. 295, 168 P. 
2d 752, see 100 A. L. R. 775, and will be controlling at the second 
trial unless the trial court relieves a party from the stipulation. First 
National Bank v. Stansbury, 118 Cal. App. 80, 5 P. 2d 13. Relief 
rom a stipulation may be granted in the sound discretion of the trial 

court in cases where the facts stipulated have changed, there is fraud, 
mistake of fact, or other special circumstance rendering it unjust to 
enforce the stipulation. Sacre v. Chalupnik, 188 Cal. 386, 205 P. 449; 
BacA: v. Farnsworth, 25 Cal. App. 2d 212, 77 P. 2d 295; Sinnock v.

OW, 61 Cal. App. 2d 130, 142 P. 2d 85; see 161 A. L. R. 1163. In 
e present case there is no intimation in the record or briefs of fraud, 

xcusa le neglect, or other ground for relief. Indeed the parties both 
ccept the stipulation as accurate and complete.
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decided. The jurisdictional objection is thus without 
merit. See Gulf Refining Co. v. United States, 269 U. S. 
125,136.

II. We turn then to the merits. Article I, Section 10, 
Clause 2 of the Constitution provides that “No State shall, 
without the Consent of the Congress, lay any Imposts or 
Duties on Imports or Exports, except what may be abso-
lutely necessary for executing it’s inspection Laws: and 
the net Produce of all Duties and Imposts, laid by any 
State on Imports or Exports, shall be for the Use of the 
Treasury of the United States; and all such Laws shall 
be subject to the Revision and Controul of the Con-
gress.”

The Supreme Court of California held that this provi-
sion did not bar the tax because the delivery of the oil 
which resulted in the passage of title occurred prior to the 
commencement of the exportation. The court suggested, 
and the appellee concedes, that a different result might 
follow if the oil had been delivered to a common carrier; 
“for then it would have been placed in the hands of an 
instrumentality whose sole purpose is to export goods, thus 
indelibly characterizing the process as a part of exporta-
tion.” 27 Cal. 2d p. 153, 163 P. 2d p. 3. The court, in 
reaching the conclusion that the tax was constitutional, 
rested in part on our recent decisions (particularly 
McGoldrick v. Berwind-White Coal Mining Co., 309 U. S. 
33; Department of Treasury v. Wood Preserving Corp., 
313 U. S. 62; International Harvester Co. N. Department 
of Treasury, 322 U. S. 340) which sustained the levy of 
certain state taxes against the claim that they violated 
the Commerce Clause. The court concluded that if this 
had been an interstate transaction, it would have been 
subject to the tax. It saw no greater limitation on the 
power of the States under Article I, Section 10, Clause 2, 
than this Court has found to exist under the Commerce 
Clause.
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We do not pursue the inquiry as to the validity of the 
tax under the Commerce Clause. For we are of the view 
that whatever might be the result of that inquiry, the tax 
is unconstitutional under Article I, Section 10, Clause 2.

The two constitutional provisions, while related, are not 
coterminous. To be sure, a state tax has at times been 
held unconstitutional both under the Import-Export 
Clause and under the Commerce Clause. Brown v. Mary-
land, 12 Wheat. 419; Crew Levick Co. v. Pennsylvania, 
245 U. S. 292. But there are important differences be-
tween the two. The invalidity of one derives from the 
prohibition of taxation on the import or export; the valid-
ity of the other turns nowise on whether the article was, 
or had ever been, an import or export. See Hooven & 
Allison Co. v. Evatt, 324 U. S. 652, 665-66, and cases cited. 
Moreover, the Commerce Clause is cast, not in terms of 
a prohibition against taxes, but in terms of a power on 
the part of Congress to regulate commerce. It is well 
established that the Commerce Clause is a limitation upon 
the power of the States, even in absence of action by Con-
gress. Southern Pacific Co. v. Arizona, 325 U. S. 761; 
Morgan v. Virginia, 328 U. S. 373. But the scope of the 
limitation has been determined by the Court in an effort 
to maintain an area of trade free from state interference 
and at the same time to make interstate commerce pay its 
way. As recently stated in McGoldrick n . Berwind-White 
Coal Mining Co., supra, p. 48, the law under the Commerce 
Clause has been fashioned by the Court in an effort “to 
reconcile competing constitutional demands, that com-
merce between the states shall not be unduly impeded by 
state action, and that the power to lay taxes for the sup-
port of state government shall not be unduly curtailed.” 

hat accommodation has been made by upholding taxes 
esigned to make interstate commerce bear a fair share of 
e cost of the local government from which it receives 

enefits (see e. g. Western Live Stock v. Bureau of Reve- 
727731 0-47---- 11
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nue, 303 U. S. 250, 254-55, and cases cited; McGoldrick v. 
Berwind-White Coal Mining Co., supra) and by invalidat-
ing those which discriminate against interstate commerce, 
which impose a levy for the privilege of doing it, which 
place an undue burden on it. Adams Mjg. Co. v. Storen, 
304 U. S. 307; Gwin, White & Prince, Inc. v. Hennejord, 
305 U. S. 434; Best & Co. v. Maxwell, 311 U. S. 454; Nip- 
pert v. Richmond, 327 U. S. 416.

It seems clear that we cannot write any such qualifica-
tions into the Import-Export Clause. It prohibits every 
State from laying “any” tax on imports or exports without 
the consent of Congress. Only one exception is created— 
“except what may be absolutely necessary for executing 
it’s inspection Laws.” The fact of a single exception 
suggests that no other qualification of the absolute pro-
hibition was intended. It would entail a substantial revi-
sion of the Import-Export Clause to substitute for the 
prohibition against “any” tax a prohibition against “any 
discriminatory” tax. As we shall see, the question as to 
what is exportation is somewhat entwined with the ques-
tion as to what is interstate commerce. But the two 
clauses, though complementary, serve different ends. And 
the limitations of one cannot be read into the other.

It is suggested, however, that the history of the Import- 
Export Clause shows that it was designed to prevent dis-
criminatory taxes and not to preclude the levy of general 
taxes applicable alike to all goods. Support for that is 
found in the fact that this provision was defended in the 
Convention2 and later in the debates3 on the ground that 
it protected the inland States from levies by the coastal 
States through the taxation of exports. Yet that func-

2 See 2 Farrand, The Records of the Federal Convention (1911), 
pp. 307,359-62,442.

3 See particularly Madison’s statement, 3 Elliot’s Debates (2d ed.) 
p. 483. And see The Federalist No. 42.
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tion was only a phase of a larger design. The Import- 
Export Clause was considered in connection with Article 
I, Section 9, Clause 5, which provides that “No Tax or 
Duty shall be laid on Articles exported from any State.”4 
The purpose was to withhold from Congress the power to 
tax exports,5 and to deprive any State of the power except 
with the consent of Congress and even then, it seems, to 
require the net proceeds to be paid into the federal treas-
ury. A proposal was made to prohibit the States “from 
taxing the produce of other States exported from their har-
bours.” 6 But that suggestion was not followed. The lan-
guage adopted was supported by Madison “as preventing 
all State imposts.” 7 The qualified interpretation urged 
upon us has therefore no substantial support in the history 
of the Import-Export Clause. Moreover, to infer qualifi-
cations does not comport with the standards for expound-
ing the Constitution. As stated by Chief Justice Marshall 
in Sturges v. Crowninshield, 4 Wheat. 122, 202, “it would 
be dangerous in the extreme to infer from extrinsic circum-
stances, that a case for which the words of an instrument 
expressly provide, shall be exempted from its operation.” 
For, as Chief Justice Taney said in Holmes v. Jennison, 14 
Pet. 540, 570-71:

“In expounding the Constitution of the United 
States, every word must have its due force, and appro- 
priate meaning; for it is evident from the whole 

4 See 2 Farrand, op. cit., supra, note 2, pp. 305-08, 358-63, 441-42.
The consensus of opinion was expressed by Gerry—that “the legis-

lature could not be trusted with such a power. It might ruin the 
ountry. It might be exercised partially, raising one and depressing 

another part of it.” See 2 Farrand, op. cit., supra, note 2, p. 307. Or 
as stated by Sherman, “A power to tax exports would shipwreck the 
whole.” Zd.,p.3O8.

This was suggested by Langdon. See 2 Farrand, op. cit., supra, 
n°te 2, p. 361.

See 2 Farrand, op. cit., supra, note 2, p. 442.
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instrument, that no word was unnecessarily used, or 
needlessly added. The many discussions which have 
taken place upon the construction of the Constitu-
tion, have proved the correctness of this proposition; 
and shown the high talent, the caution, and the fore-
sight of the illustrious men who framed it. Every 
word appears to have been weighed with the ut-
most deliberation, and its force and effect to have 
been fully understood. No word in the instrument, 
therefore, can be rejected as superfluous or un-
meaning . .

We cannot, therefore, read the prohibition against “any” 
tax on exports as containing an implied qualification.

The questions remain whether we have here an export 
within the meaning of the constitutional provision and, 
if so, whether this tax was a prohibited impost upon it.

The requirement that foreign commerce be involved 
(Woodruff v. Parham, 8 Wall. 123, 136) is met, for con- 
cededly the oil was sold for shipment abroad. The ques-
tion whether at the time the tax accrued the oil was an 
export presents a different problem. There are few deci-
sions of the Court under Article I, Section 10, Clause 2, 
which illuminate the problem. In Brown v. Houston, 114 
U. S. 622, Louisiana taxed coal held in that State for sale. 
After the tax was assessed some of the coal was sold for 
export. The Court held that the coal when taxed was not 
an export, saying, pp. 629-30:

“When taxed it was not held with the intent or for 
the purpose of exportation, but with the intent and 
for the purpose of sale there, in New Orleans. A duty 
on exports must either be a duty levied on goods as a 
condition, or by reason of their exportation, or, at 
least, a direct tax or duty on goods which are intended 
for exportation. Whether the last would be a duty 
on exports, it is not necessary to determine. But cer-
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tainly, where a general tax is laid on all property alike, 
it cannot be construed as a duty on exports when 
falling upon goods not then intended for exportation, 
though they should happen to be exported after-
wards.”

In Coe v. Errol, 116 U. S. 517, the Court had before it a 
case under the Commerce Clause. Logs, cut in New 
Hampshire, were being held on a river there for transpor-
tation to Maine. New Hampshire’s non-discriminatory 
tax on them was sustained. What the Court said concern-
ing commerce is what we deem to be the correct principle 
governing exports: “. . . goods do not cease to be part 
of the general mass of property in the State, subject, as 
such, to its jurisdiction, and to taxation in the usual way, 
until they have been shipped, or entered with a common 
carrier for transportation to another State, or have been 
started upon such transportation in a continuous route or 
journey.” P. 527.

That view has been followed in cases involving Article I, 
Section 9, Clause 5 of the Constitution, which, as we have 
noted, prohibits Congress from laying any tax on “Articles 
exported from any State.” In Turpin v. Burgess, 117 
U. S. 504, the Court sustained a federal excise tax on manu-
factured tobacco. The tax was laid upon the goods 
before they left the factory. The Court said, p. 507, 
They were not in course of exportation ; they might never 

be exported ; whether they would be or not would depend 
altogether on the will of the manufacturer.” The same 
result was reached in Cornell v. Coyne, 192 U. S. 418, 
where a federal manufacturing tax on filled cheese was 
sustained against the claim that it was a tax levied by Con-
gress on exports. The cheese was manufactured under 
contract for export. The Court said, “The true construc-
tion of the constitutional provision is that no burden by 
way of tax or duty can be cast upon the exportation of
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articles, and does not mean that articles exported are 
relieved from the prior ordinary burdens of taxation which 
rest upon all property similarly situated. The exemption 
attaches to the export and not to the article before its 
exportation.” P. 427.

That line has been marked by other decisions under 
Article I, Section 9, Clause 5 of the Constitution. Thus 
a federal stamp tax on a foreign bill of lading is a tax on 
exports, since it is the equivalent of a direct tax on the 
articles included in the bill of lading. Fairbank v. United 
States, 181 U. S. 283. The same is true of federal stamp 
taxes on charter parties made exclusively for the carriage 
of cargo in foreign commerce, United States v. Hvoslef, 
237 U.S. 1,17, for a tax on those charter parties is “in sub-
stance a tax on the exportation ; and a tax on the exporta-
tion is a tax on the exports.” The same is likewise true 
of federal stamp taxes on policies insuring exports against 
maritime risks. Thames & Mersey Ins. Co. N. United 
States, 237 U. S. 19. The Court stated, p. 27 :

“The rise in rates for insurance as immediately affects 
exporting as an increase in freight rates, and the taxa-
tion of policies insuring cargoes during their transit 
to foreign ports is as much a burden on exporting as 
if it were laid on the charter parties, the bills of lading, 
or the goods themselves. Such taxation does not deal 
with preliminaries, or with distinct or separable sub-
jects; the tax falls upon the exporting process.”

Closer in point is Spalding & Bros. v. Edwards, 262 U. S. 
66. It involved a federal tax on baseball bats and balls 
sold by the manufacturer. A Venezuelan firm ordered 
a New York commission house to buy a quantity of bats 
and balls for their account. The New York commission 
house placed the order with the manufacturer instruct-
ing it to deliver the packages to an exporting carrier in
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New York for shipment to Venezuela. The goods were 
delivered to the carrier and an export bill of lading was 
issued. In due course the goods were transported to 
Venezuela. The issue, as stated by the Court, p. 68, was 
“whether the sale was a step in exportation.” The Court 
pointed out that the goods would not have been exempt 
from tax while they were “in process of manufacture” 
though they were intended for export but that they would 
be exempt “after they had been loaded upon the vessel 
for Venezuela and the bill of lading issued.” The ques-
tion was whether the “export had begun.” After noting 
that title passed when the goods were delivered into the 
carrier’s hands, the Court stated, pp. 69-70:

“The very act that passed the title and that would 
have incurred the tax had the transaction been domes-
tic, committed the goods to the carrier that was to 
take them across the sea, for the purpose of export 
and with the direction to the foreign port upon the 
goods. The expected and accomplished effect of the 
act was to start them for that port. The fact that 
further acts were to be done before the goods would 
get to sea does not matter so long as they were only 
the regular steps to the contemplated result.”

The circumstance that title was in the New York com-
mission house and that it might change its mind and retain 
the goods for its own use was dismissed by the statement 
that “Theoretical possibilities may be left out of account.” 
P- 70. The Court concluded that if exportation was put 
at a later point, exports would not receive “the liberal 
protection that hitherto they have received.” P. 70.

This line of cases was summarized in Willcuts v. Bunn, 
282 U. S. 216, 228, as construing the constitutional prohi-
bition against federal taxation of exports so as to give 
immunity to the process of exportation and to the trans-
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actions and documents embraced in that process. . . . 
Only on that construction can the constitutional safeguard 
be maintained.”

The fact that delivery to a common carrier for export 
gave the sale immunity in Spalding & Bros. v. Edwards, 
supra, is seized upon as stating a rule that the process 
of exportation has not started until such delivery has 
been made. And cases like Superior Oil Co. v. Missis-
sippi, 280 U. S. 390, are relied upon as indicating that 
delivery to the purchaser is not sufficient. That case 
arose under the Commerce Clause. Mississippi was up-
held in its effort to tax a distributor or wholesaler who 
purchased gasoline and later took it to Louisiana for sale. 
The Court said, p. 395, that although the course of busi-
ness indicated the likely destination of the oil, it was “in 
the hands of the purchaser to do with as it liked, and there 
was nothing that in any way committed it to sending the 
oil to Louisiana except its own wishes.” The Court held, 
therefore, that the tax was not on goods moving in inter-
state commerce. But it added, p. 396, “Dramatic cir-
cumstances, such as a great universal stream of grain from 
the State of purchase to a market elsewhere, may affect 
the legal conclusion by showing the manifest certainty of 
the destination and exhibiting grounds of policy that are 
absent here.”

The certainty that the goods are headed to sea and that 
the process of exportation has started8 may normally be 
best evidenced by the fact that they have been delivered 
to a common carrier for that purpose. But the same 
degree of certainty may exist though no common carrier 
is involved. The present case is an excellent illustration. 
The foreign purchaser furnished the ship to carry the oil 
abroad. Delivery was made into the hold of the vessel

8 See Carson Petroleum Co. v. Vial, 279 U. S. 95.
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from the vendor’s tanks located at the dock. That deliv-
ery marked the commencement of the movement of the 
oil abroad. It is true, as the Supreme Court of California 
observed, that at the time of the delivery the vessel was 
in California waters and was not bound for its destination 
until it started to move from the port. But when the oil 
was pumped into the hold of the vessel, it passed into the 
control of a foreign purchaser and there was nothing equiv-
ocal in the transaction which created even a probability 
that the oil would be diverted to domestic use. It would 
not be clearer that the oil had started upon its export 
journey had it been delivered to a common carrier at an 
inland point. The means of shipment are unimportant 
so long as the certainty of the foreign destination is 
plain.

It seems clear under the decisions which we have re-
viewed involving Article I, Section 9, Clause 5 of the Con-
stitution that the commencement of the export would 
occur no later than the delivery of the oil into the vessel. 
As the meaning of “export” is the same under that Clause 
and the Import-Export Clause (see Brown v. Maryland, 
supra, p. 445; Turpin v. Bury ess, supra, p. 506), the same 
result follows here.

It is argued, however, that the present tax is not an 
impost within the meaning of the Import-Export Clause. 
The tax is measured by the gross receipts of retail sales 
and is levied on retailers “For the privilege of selling 
tangible personal property at retail.” Cal. Stats. 1935, 
P- 1253. The retailers are authorized to collect the tax 
from the consumers. Cal. Stats. 1933, p. 2602. And a 
sale is “any transfer of title or possession ... in any man-
ner or by any means whatsoever, of tangible personal prop-
erty, for a consideration.” Cal. Stats. 1935, p. 1256. The 
California Supreme Court held that the tax is an excise 
tax for the privilege of conducting a retail business meas-
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ured by the gross receipts from sales; that it is not laid 
upon the consumer and does not become a tax on the sale 
or because of the sale. 27 Cal. 2d p. 152,163 P. 2d p. 2.

That construction, being a matter of state law, is bind-
ing on us. But it is not determinative of the question 
whether the tax deprives the taxpayer of a federal right. 
That issue turns not on the characterization which the 
state has given the tax, but on its operation and effect. 
See St. Louis Southwestern Ry. Co. v. Arkansas, 235 U. S. 
350, 362; Kansas City, Ft. S. & M. R. Co. v. Kansas, 240 
U. S. 227,231.

Appellee concedes that the prohibition of the Import- 
Export Clause would be violated if the goods were taxed 
as exports or because of their exportation, or if the process 
of exportation were itself taxed. We perceive, however, 
no difference in substance between any tax so labeled and 
the present tax. The California Supreme Court conceded 
that the delivery of the oil “resulted in the passage of title, 
and the completion of the sale, and the taxable incident.” 
27 Cal. 2d p. 153, 163 P. 2d pp. 2-3. The incident which 
gave rise to the accrual of the tax was a step in the export 
process.

Moreover, Brown v. Maryland, supra, rejected an argu-
ment that while a State could not tax imports, it could tax 
the privilege of selling imports. Chief Justice Marshall 
stated, p. 444:

“All must perceive, that a tax on the sale of an article, 
imported only for sale, is a tax on the article itself. 
It is true, the State may tax occupations generally, 
but this tax must be paid by those who employ the 
individual, or is a tax on his business. The lawyer, 
the physician, or the mechanic, must either charge 
more on the article in which he deals, or the thing 
itself is taxed through his person. This the State has 
a right to do, because no constitutional prohibition
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extends to it. So, a tax on the occupation of an 
importer is, in like manner, a tax on importation. It 
must add to the price of the article, and be paid by 
the consumer, or by the importer himself, in like man-
ner as a direct duty on the article itself would be made. 
This the State has not a right to do, because it is pro-
hibited by the constitution.”

The same reasoning was applied to exports, p. 445:
“The States are forbidden to lay a duty on exports, 
and the United States are forbidden to lay a tax or 
duty on articles exported from any State. There is 
some diversity in language, but none is perceivable 
in the act which is prohibited. The United States 
have the same right to tax occupations which is pos-
sessed by the States. Now, suppose the United 
States should require every exporter to take out a 
license, for which he should pay such tax as Congress 
might think proper to impose; would government be 
permitted to shield itself from the just censure to 
which this attempt to evade the prohibitions of the 
constitution would expose it, by saying, that this was 
a tax on the person, not on the article, and that the 
legislature had a right to tax occupations?”

The prohibition contained in the Import-Export Clause 
against taxation on exports clearly involves more than a 
mere exemption from taxes laid specifically upon the 
exported goods themselves. That is true of the constitu-
tional prohibition against federal taxes on exports. 
United States v. Hvoslej, supra. What was said there 
(p. 13) is equally applicable here: “If it meant no more 
than that, the obstructions to exportation which it was the 
purpose to prevent could readily be set up by legislation 
nominally conforming to the constitutional restriction but 
in effect overriding it.” And see Anglo-Chilean Nitrate 
Sales Corp. v. Alabama, 288 U. S. 218.
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We conclude that the tax which California has exacted 
from appellant is an impost upon an export within the 
meaning of Article I, Section 10, Clause 2, and is therefore 
unconstitutional.

Reversed.

Mr . Justi ce  Murphy  took no part in the consideration 
or decision of this case.

Mr . Justi ce  Black , dissenting.
Richfield Oil Corporation, while doing business in Cali-

fornia, sold oil extracted from California soil. Its pur-
chaser bought the oil to transport and use abroad. 
California, like many other states, raises a large propor-
tion of its revenue by a generally applied tax on sales.* 1 
The Court holds that application of the California sales 
tax to this transaction is a “tax on exports” and therefore 
violates Article I, Section 10, Clause 2 of the Federal 
Constitution. I cannot agree.

In Spalding & Bros. v. Edwards, 262 U. S. 66,69, a prece-
dent upon which today’s decision heavily relies, this Court 
said that “with regard to any transaction we have to fix a 
point at which, in view of the purpose of the Constitution, 
the export must be said to begin. As elsewhere in the law 
there will be other points very near to it on the other side, 
so that if the necessity of fixing one definitely is not re-
membered any determination may seem arbitrary.” This 
principle announced in the Spalding case seems to follow 
what was said in Cornell v. Coyne, 192 U. S. 418,427, that 
the constitutional prohibition against a tax on exports was 
not intended to relieve exported articles “from the prior 
ordinary burdens of taxation which rest upon all property

1 In 1945 California’s total revenue was $676,828,000. It collected 
$242,757,000 from its sales tax. California State Finances in 19^5,
1 State Finances: 19^5, Dept, of Commerce, Bureau of the Census 
(1946) 33.
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similarly situated.” Every transaction held by this Court 
to have occurred after rather than before exportation be-
gan makes an encroachment not only on the power of 
states to tax, but, as the Court points out, the Federal Gov-
ernment’s area of taxation is also narrowed. The result of 
such a holding is all the more serious because, unlike the 
consequences of holding a state tax invalid under the Com-
merce Clause, the prohibitions against taxing exports are, 
with a minor exception, permanent, absolute and unquali-
fied. After today’s ruling, Congress itself can neither tax 
nor permit states to tax sales like the one here proscribed. 
To classify sales transactions as having occurred after ex-
portation began, therefore, results in creating an island of 
constitutional tax immunity for a substantial proportion 
of the profitable business of the nation. Such a result not 
only grants tax immunity to many profitable businesses 
which share governmental protections from payment of 
their fair part of taxes; it also throws an unfair part of 
the tax burden on others. Since we cannot assume that 
the framers of the Constitution looked with favor on such 
consequences, we should, before classifying a transaction 
m such a way as to render a tax on it unconstitutional, give 
it the most careful factual scrutiny. We should not invali-
date such a tax unless satisfied beyond doubt that it falls 
squarely and wholly within the area marked by the Con-
stitution for tax exemption.

The economic consequences of such sales taxes are prob-
ably about the same as would flow from a property or sev-
erance tax applied to Richfield. For all three types of taxes 
would likely be reflected in an increased sales price of 
Richfield’s oil. No one, I suppose, would think of saying 
that such a property or severance tax would be unconstitu-
tional as a tax on exports. The reason would be that the 
taxable event clearly arose before and not after exporta-
tion began. This sales tax was no more applied after 
export had actually begun than a property or severance
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tax would have been. The tax was not even levied on an 
exporter or an exporter’s agent or broker. Richfield was 
neither. Its sale of local California goods was negotiated 
and completed wholly in California. This purely intra-
state sale transaction cannot properly be held to have lost 
its intrastate pre-exportation status by reason of the fact 
that the parties did not intend “title to pass” until the oil 
was delivered at the purchaser’s ship. For formal “passage 
of title” is not an adequate criterion for measuring a state’s 
constitutional power to tax sales made within the state. 
Private parties are free to decide, so far as their own inter-
ests are concerned, when legal title shall be considered to 
“pass.” But a state surely is not required by the Consti-
tution to forbear from taxing that part of a sales trans-
action which precedes the particular moment the parties 
have arbitrarily selected for a conceptual transfer of title. 
Nor need a state withhold the exercise of its power to tax 
sales until an article is delivered or paid for. That deliv-
ery, perhaps the last step in executing this agreement to 
sell, happened to border on the imaginary line where the 
actual exporter took possession does not justify us in con-
cluding that therefore the whole sales transaction occurred 
after exportation. Constitutional interpretations which 
make serious inroads into the power of both the States and 
the Federal Government to tax sales made by local busi-
nesses should not turn on fine legal concepts of when title 
passed or delivery occurred in relation to the beginning of 
exportation.

Concededly, as the Court points out, the Constitution 
prohibits imposition of state and federal “imposts and 
duties” on “exports.” But the Constitution does not define 
in words what is an impost or tax on exports and what is 
not. It is well known that taxation of exports was prima-
rily forbidden by the Constitution at the insistence of in-
land states which feared that seaboard states would exact 
a tribute from all goods sold in the interior which were
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thereafter transported through ports en route to foreign 
destinations. It was not intended to bestow a bounty of 
blanket tax immunity upon all those who engaged in the 
production, processing, purchase, or sale of goods shipped 
abroad. There was no broad purpose of encouraging for-
eign commerce by making all these preliminary steps tax 
free. The motivation of this tax and its economic conse-
quences plainly are not those which the writers of the Con-
stitution condemned. This was no tax on goods from an 
inland state which came through California in transit after 
severance, processing, and sale had been completed. Nor 
was it a disguised tax on a product of California soil or 
manufacture imposed solely because the oil was intended 
for a foreign destination. The tax was nothing more than 
an effort of California to defray a part of the state’s 
expenses by a uniform sales tax on all those businesses, 
including Richfield, which enjoyed California’s natural 
resources, the labor of its people, and the services and 
protection of its government.

True, the tax would impose a burden on export com-
merce to the extent that it increased the export price of 
Richfield oil. But if a tax on export sales be unconstitu-
tional for imposing such a burden, so is a property tax or 
a severance tax applied to Richfield’s oil anywhere from 
well to consumer. For all these types of taxes would likely 
be reflected in the price of Richfield’s oil. But the history 
and the evolution of the constitutional prohibition against 
taxation of exports manifest that there was no intention to 
subsidize either export businesses or foreign purchasers 
by any such broad immunity from state and federal 
taxation.

I cannot believe that it was the purpose of the Constitu-
tion to let all goods destined for shipment abroad escape 
uniformly applied state and federal taxes, nor that a state 
whose resources are depleted is powerless to enforce its 
sales tax if the depleter sells to customers for immediate
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shipment for ultimate use in foreign countries. No per-
suasive evidence has been produced to indicate that those 
who wrote the Constitution thought in such terms or that 
they would have handicapped the state and federal tax-
ing power in such a way. And no other sufficiently cogent 
reasons have been advanced to require a present interpre-
tation which so disarranges, confuses, and handicaps the 
sales taxes of all the states.

AMERICAN POWER & LIGHT CO. v. SECURITIES 
& EXCHANGE COMMISSION.

NO. 4. CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR 
THE FIRST CIRCUIT.*

Argued November 16, 1945. Reargued October 14, 15, 1946.— 
Decided November 25,1946.

1. Section 11 (b) (2) of the Public Utility Holding Company Act of 
1935 directs the Securities & Exchange Commission, as soon as 
practicable after January 1,1938, “To require by order, after notice 
and opportunity for hearing, that each registered holding company, 
and each subsidiary company thereof, shall take such steps as the 
Commission shall find necessary to ensure that the corporate struc-
ture or continued existence of any company in the holding-company 
system does not unduly or unnecessarily complicate the structure, 
or unfairly or inequitably distribute voting power among security 
holders, of such holding-company system.” In a proceeding insti-
tuted by the Commission under § 11 (b) (2), the Commission 
found, after notice and hearing, that the corporate structure and 
continued existence of petitioners, two subholding companies in 
a holding company system, unduly and unnecessarily complicated 
the structure of the system and unfairly and inequitably distributed 
voting power among the security holders of the system, in violation 
of the standards of § 11 (b) (2). The Commission thereupon en-
tered orders requiring the dissolution of both petitioners and requir-

*Together with No. 5, Electric Power & Light Corp. n . Securities & 
Exchange Commission, on certiorari to the same court.
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ing them to submit plans for effectuating the orders. Held that the 
orders were authorized by § 11 (b) (2) and that the section as so 
applied is constitutional. Pp. 96, 121.

2. Section 11 (b) (2) is a valid exercise of the power of Congress under 
the commerce clause of the Federal Constitution. Pp. 96-104.

(a) Section 11 (b) (2) applies only to registered holding com-
panies and their subsidiaries. P. 97.

(b) The impact of § 11 (b) (2) is limited, by reference to the 
registration requirements, to those holding companies which are 
in fact in the stream of interstate activity or that affect commerce 
in more States than one, North American Co. v. S. E. C., 327 U. S. 
686, and depend for their very existence upon the constant and 
systematic use of the mails and the instrumentalities of interstate 
commerce. P. 98.

(c) The holding company system in which the petitioners are 
embraced possesses an undeniable interstate character which makes 
it properly subject, from the statutory standpoint, to the provisions 
of §11 (b)(2). P.98.

(d) Congress has power under the commerce clause to impose 
relevant conditions and requirements on those who use the channels 
of interstate commerce so that those channels will not be conduits 
for promoting or perpetuating economic evils. P. 99.

(e) Congress is completely uninhibited by the commerce clause 
in selecting the means considered necessary for bringing about the 
desired conditions in the channels of interstate commerce. Any 
limitations are to be found in other sections of the Constitution. 
P. 100.

(f) Congress has constitutional authority under the commerce 
clause to undertake to solve national problems directly and realis-
tically, giving due recognition to the scope of state power. P. 103.

3. Section 11 (b) (2) does not unconstitutionally delegate legislative 
power to the Securities & Exchange Commission. Pp. 104-106.

(a) The standards of § 11 (b) (2), which provides that the Com-
mission shall act so as to ensure that the corporate structure or 
continued existence of any company in a particular holding company 
system does not “unduly or unnecessarily complicate the structure” 
or unfairly or inequitably distribute voting power among security 
holders,” are not too indefinite, in the light of the purpose of the 
Act, its factual background and the statutory context in which 
they appear. Pp. 104-105.

(b) Necessity fixes a point beyond which it is unreasonable and 
impracticable to compel Congress to prescribe detailed rules. It 

727731 0—47-12
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then becomes constitutionally sufficient if Congress clearly delineates 
the general policy, the public agency which is to apply it, and the 
boundaries of this delegated authority. Private rights are pro-
tected by access to the courts to test the application of the policy 
in the light of these legislative declarations. P. 105.

(c) Under these circumstances, it is of no constitutional signifi-
cance that the Commission, in executing the policies of § 11 (b) (2), 
also has discretion to fashion remedies of a civil nature necessary for 
attaining the desired goals. P. 106.

(d) The Constitution does not require that the Commission 
translate the legislative standards into formal and detailed rules of 
thumb prior to their application to particular cases. It is sufficient 
that the Commission’s actions conform to the statutory language 
and policy. P. 106.

4. Section 11 (b) (2) does not violate the due process clause of the 
Fifth Amendment. Pp. 106-108.

(a) It is not the function of the Court to reweigh the factors 
considered by Congress in enacting the legislation, or to question 
the conclusion reached by Congress. P. 106.

(b) Section 11 (b) (2) does not on its face authorize or necessarily 
involve any destruction of any valuable interests without just 
compensation. North American Co. v. S. E. C., 327 U. S. 686. 
P. 107.

(c) Section 11 (b) (2) is not rendered void by the absence of an 
express provision for notice and opportunity for hearing to security 
holders regarding proceedings under that section. P. 107.

(d) The managements of the petitioners, having been notified and 
having participated in §11 (b) (2) proceedings, possess no standing 
to assert the invalidity of that section from the viewpoint of the se-
curity holders’ constitutional rights to notice and hearing. P. 107.

(e) The Commission is bound under the statute to give notice 
and opportunity for hearing to consumers, investors and other 
persons whenever constitutionally necessary. P. 108.

(f) Section 11 (b) (2), fairly construed, neither expressly nor 
impliedly authorizes unconstitutional procedure. P. 108.

5. The record amply supports the Commission’s findings that the 
corporate structures and continued existence of petitioners unduly 
and unnecessarily complicate the holding company system in which 
they are subholding companies, and unfairly and inequitably dis-
tribute voting power among the security holders of that system. 
Pp. 108-112.
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6. The Commission’s choice of the dissolution of petitioners as “neces-
sary to ensure” effectuation of the Act was authorized and may not 
be set aside on judicial review. Pp. 112-118.

(a) Where Congress has entrusted an administrative agency with 
the responsibility of selecting the means of achieving the statutory 
policy, the relation of remedy to policy is peculiarly a matter for 
administrative competence. P. 112.

(b) Only if the remedy chosen is unwarranted in law or without 
justification in fact should a court intervene. Pp. 112-113.

(c) Dissolution of a holding company or a subholding company 
is contemplated and authorized by § 11 (b) (2) as a possible remedy. 
P. 113.

(d) The phrase “in the holding-company system” does not limit 
the authority of the Commission to orders removing a particular 
company from the holding company system of which it is a part but 
permits an order terminating its corporate existence. P. 113.

(e) The legislative history of the Act compels the conclusion that 
dissolution is one of the remedies contemplated by §11 (b) (2) and 
that its choice falls within the allowable area of the Commission’s 
discretion. Pp. 114-115.

(f) The Commission’s choice of dissolution with respect to the 
petitioners is not so lacking in reasonableness as to constitute an 
abuse of discretion. P. 115.

(g) Dissolution is not so drastic a remedy as to be unreasonable. 
P. 116.

(h) Since the Commission’s choice of dissolution of the petitioners 
has a rational basis, the fact that other solutions might have been 
selected is immaterial. P. 118.

(i) Review by this Court of the Commission’s choice of remedies 
is limited solely to testing the propriety of the remedy so chosen from 
the standpoint of the Constitution and the statute. P. 118.

(j) The Commission’s finding that the continued existence of 
petitioners violates the statutory standards warrants the order of 
t eir dissolution, whatever may be the shortcomings of the parent 
holding company. P. 118.

7. When the hearings in the proceedings instituted against the peti-
tioners by the Commission under § 11 (b) (2) had been in progress 
or more than a year and the record was approaching completion, 

petitioners moved to consolidate applications for approval of plans 
ed by them under § 11 (e), designed to adjust the companies to 
e standards of § 11 (b) (2) without the necessity of dissolution.
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The Commission deferred consideration of the motions until it 
entered the dissolution orders under § 11 (b) (2). It then denied 
the motions and refused to grant hearings on the plans in advance 
of its orders of dissolution. It did this after thorough examination 
of the plans and after finding that they were incomplete and inade-
quate on their face and that they failed to hold out any real promise 
of effectuating the standards of § 11 (b) (2). Held that there was 
no error in this procedure. Pp. 118-119.

(a) The filing of the plans under § 11 (e) did not oust the Com-
mission of jurisdiction to enter its orders under § 11 (b) (2). 
P. 119.

(b) Where consideration of plans filed under § 11 (e) leads the 
Commission to the conclusion that on their face they are incom-
plete, inadequate and unlikely to satisfy the statutory standards, 
or where they are found to have been filed solely for purposes of 
delay, it would be contrary to the statutory policy of prompt action 
to require the Commission to hold hearings on them before entering 
an order under § 11 (b) (2). P. 120.

(c) To the extent that entry of the § 11 (b) (2) orders made 
the plans filed under § 11 (e) moot or hearings thereon unnecessary, 
the result is one that is inevitable if proper accommodation is to 
be made for the different sections of the Act and for the various 
statutory policies. Pp. 120-121.

(d) Moreover, a § 11 (b) (2) proceeding leads only to the ex-
pression of the Commission’s view of what must be done to ensure 
compliance with the statutory standards. Petitioners are not yet 
foreclosed from attacking the Commission’s orders under § 11 (b) 
(2). P. 121.

141 F. 2d 606, affirmed.

In a proceeding under § 11 (b) (2) of the Public Utility 
Holding Company Act of 1935, the Securities & Exchange 
Commission entered orders requiring the dissolution of 
petitioners and requiring them to submit plans for the 
effectuation of the orders. 11 S. E. C. 1146. The Circuit 
Court of Appeals sustained the orders. 141 F. 2d 606. 
This Court granted certiorari. 325 U. S. 846. Affirmed, 
p. 121.

Arthur A. Ballantine and John F. MacLane argued the 
cause for petitioner in No. 4 on the original argument,
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and Mr. Ballantine on the reargument. With them on 
the briefs were Frank A. Reid, Wilkie Bushby and Joseph 
Schreiber.

Daniel James argued the cause for petitioner in No. 5. 
With him on the briefs were John F. MacLane, Frank A. 
Reid and John W. Nields.

Roger S. Foster argued the cause for respondent. With 
him on the brief were Solicitor General McGrath, Paul A. 
Freund, Milton V. Freeman, Morton E. Yohalem and 
David Ferber.

Percival E. Jackson filed a brief for the Holders of Pre-
ferred Stock of Electric Power & Light Corporation, as 
amicus curiae, urging affirmance.

Mr . Justi ce  Murphy  delivered the opinion of the 
Court.

We are concerned here with the constitutionality of 
§ 11 (b) (2) of the Public Utility Holding Company Act 
of 19351 and its application to the petitioners, the Ameri-
can Power & Light Company and the Electric Power & 
Light Corporation.

American and Electric are two of the subholding com-
panies in the Electric Bond and Share Company holding 
company system, certain aspects of which were considered 
by this Court in Electric Bond & Share Co. n . S. E. C., 303 
U. S. 419. This system is a pyramid-like structure of 
which Bond and Share itself constitutes the apex, five sub-
holding companies (including American and Electric) 
create an intermediate tier,2 and approximately 237 direct

* 49 Stat. 803,821; 15 U. S. C. § 79k (b) (2).
The other three subholding companies are the American & Foreign 

ower Company, Inc., the National Power & Light Company and 
e American Gas & Electric Company. Bond and Share also has a
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and indirect subsidiaries of the latter form the base. 
From the standpoint of book capitalization and assets, 
number of customers and areas served by the operating 
companies, and quantity of electricity generated and gas 
sold, the Bond and Share system constitutes the largest 
single public utility holding company system registered 
under the Act.

The proceeding now under review was instituted by the 
Securities and Exchange Commission under § 11 (b) (2) 
of the Act. After appropriate notice and hearing, the 
Commission found that the corporate structure and con-
tinued existence of American and Electric unduly and 
unnecessarily complicated the Bond and Share system and 
unfairly and inequitably distributed voting power among 
the security holders of that system, in violation of the 
standards of § 11 (b) (2). 11 S. E. C. 1146. Orders were 
accordingly entered requiring the dissolution of both 
American and Electric and requiring them to submit plans 
for the effectuation of these orders. The First Circuit 
Court of Appeals sustained the Commission’s action in all 
respects and affirmed its orders, while refusing to consider 
certain contentions of American and Electric which had 
not been raised before the Commission. 141 F. 2d 606. 
We granted certiorari because of the obvious public 
importance of the issues presented. 325 U. S. 846.

I.

At the outset, we reject the claim that § 11 (b) (2), 
viewed from the standpoint of the commerce clause, is 
unconstitutional.

wholly-owned service subsidiary, Ebasco Services Incorporated. The 
organizational set-up is more fully explained in the Commissions 
opinion in this proceeding, 11 S. E. C. 1146, and in In re Electric Bond 
& Share Co., 9 S. E. C. 978.
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So far as here pertinent,3 § 11 (b) (2) directs the Secu-
rities and Exchange Commission, as soon as practicable 
after January 1, 1938, “To require by order, after notice 
and opportunity for hearing, that each registered holding 
company, and each subsidiary company thereof, shall take 
such steps as the Commission shall find necessary to ensure 
that the corporate structure or continued existence of any 
company in the holding-company system does not unduly 
or unnecessarily complicate the structure, or unfairly or 
inequitably distribute voting power among security hold-
ers, of such holding-company system. . . . Except for 
the purpose of fairly and equitably distributing voting 
power among the security holders of such company, noth-
ing in this paragraph shall authorize the Commission to 
require any change in the corporate structure or existence 
of any company which is not a holding company, or of any 
company whose principal business is that of a public-
utility company.”

Like § 11 (b) (1), its statutory companion, § 11 (b) (2) 
applies only to registered holding companies and their 
subsidiaries. We noted in North American Co. n . S. E. C., 
327 U. S. 686, 698, that by making certain interstate trans-
actions unlawful unless a holding company registers with 
the Commission, § 4 (a), and by extending § 11 (b) (1) to 
registered holding companies, Congress has effectively 
applied § 11 (b) (1) to those holding companies that are 

3 The so-called “great-grandfather clause” of § 11 (b) (2) is not 
involved in this case. That provides that “In carrying out the provi-
sions of this paragraph the Commission shall require each registered 
holding company (and any company in the same holding-company 
system with such holding company) to take such action as the Com-
mission shall find necessary in order that such holding company shall 
cease to be a holding company with respect to each of its subsidiary 
companies which itself has a subsidiary company which is a holding 
company.” See Otis & Co. v. S. E. C., 323 U. S. 624.
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in fact in the stream of interstate activity or that affect 
commerce in more states than one. The identical observa-
tions can be made as to § 11 (b) (2). Its impact is like-
wise limited, by reference to the registration requirements, 
to those holding companies which depend for their very 
existence upon the constant and systematic use of the 
mails and the instrumentalities of interstate commerce. 
Effect is thereby given to the legislative policy set forth 
in § 1 (c) of interpreting all provisions of the Act to meet 
the problems and to eliminate the evils “connected with 
public-utility holding companies which are engaged in 
interstate commerce or in activities which directly affect 
or burden interstate commerce.”

The Bond and Share system, including American and 
Electric, possesses an undeniable interstate character 
which makes it properly subject, from the statutory stand-
point, to the provisions of § 11 (b) (2). This vast system 
embraces utility properties in no fewer than 32 states, from 
New Jersey to Oregon and from Minnesota to Florida, as 
well as in 12 foreign countries. Bond and Share dominates 
and controls this system from its headquarters in New 
York City.4 * * * As was the situation in the North American 
case, the proper control and functioning of such an exten-

4 The Commission found that “This control of the subholding com-
panies by Bond and Share is not limited in operation to the mere 
casting of a certain percentage of votes at stockholders’ meetings. 
It permeates every stratum and unit of the holding company system 
in the most comprehensive manner. . . . Through the concentrated
voting power of the securities owned by Bond and Share, it is able
to elect the directors of the subholding companies, and thus govern 
selection of the respective managements. Through the managements
of the subholding companies it is able to govern selection of the 
directors and managements of each of the operating company sub-
sidiaries of each of the subholding companies. The latter are in turn 
responsive to Bond and Share’s wishes respecting entry into service 
contracts with Ebasco Services Incorporated, and the details of the 
operations of their companies.” 11 S. E. C. at 1203-04.
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give multi-state network of corporations necessitates con-
tinuous and substantial use of the mails and the 
instrumentalities of interstate commerce. Only in that 
way can Bond and Share, or its subholding companies or 
service subsidiary, market and distribute securities, control 
and influence the various operating companies, negotiate 
inter-system loans, acquire or exchange property, perform 
service contracts, or reap the benefits of stock ownership. 
See § 1(a). See also International Textbook Co. v. Pigg, 
217 U. S. 91. Moreover, many of the operating companies 
on the lower echelon sell and transmit electric energy or 
gas in interstate commerce to an extent that cannot be 
described as spasmodic or insignificant. Electric Bond & 
Share Co. v. & E. C., supra, 432-33.5 Such activities serve 
to augment the interstate nature of the Bond and Share 
system. And they make even plainer the fact that this 
system falls within the intended scope of § 11 (b) (2).

Congress, of course, has undoubted power under the 
commerce clause to impose relevant conditions and 
requirements on those who use the channels of interstate 
commerce so that those channels will not be conduits for 
promoting or perpetuating economic evils. North Ameri-
can Co. v. & E. C., supra; United States v. Darby, 312 
U. S. 100; Brooks v. United States, 267 U. S. 432. Thus 
to the extent that corporate business is transacted through 
such channels, affecting commerce in more states than one, 
Congress may act directly with respect to that business 
to protect what it conceives to be the national welfare. It 8

8 The record before this Court in the Bond and Share case revealed 
that more than 31% of the total electric energy generated by Bond 
and Share subsidiaries is transmitted across state lines, while more 
nan 25% of all the electric energy transmitted across state lines in 

t e United States is handled by Bond and Share companies. Approxi- 
mately 47% of the gas handled by Bond and Share companies is trans-
ported across state lines, this amount constituting more than 20% of 
a the gas transported across state lines in the United States.
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may prescribe appropriate regulations and determine the 
conditions under which that business may be pursued.6 
It may compel changes in the voting rights and other priv-
ileges of stockholders.7 8 It may order the divestment or 
rearrangement of properties.8 It may order the reorgan-
ization or dissolution of corporations.9 In short, Congress 
is completely uninhibited by the commerce clause in select-
ing the means considered necessary for bringing about the 
desired conditions in the channels of interstate commerce. 
Any limitations are to be found in other sections of the 
Constitution. Gibbons v. Ogden, 9 Wheat. 1, 196.

Since the mandates of § 11 (b) (2) are directed solely 
to public utility holding company systems that use the 
channels of interstate commerce, the validity of that sec-
tion under the commerce clause becomes apparent. It is 
designed to prevent the use of those channels to propagate 
and disseminate the evils which had been found to flow 
from unduly complicated systems and from inequitable 
distributions of voting power among security holders of the 
systems. Such evils are so inextricably entwined around 
the interstate business of the holding company systems as 
to present no serious question as to the power of Congress 
under the commerce clause to eradicate them.

In the extensive studies which preceded the passage of 
the Public Utility Holding Company Act, it had been

6 United States v. Darby, 312 U. S. 100; Electric Bond & Share Co. 
v. S. E. C., 303 U. S. 419.

7 Northern Securities Co. v. United States, 193 U. S. 197; Standard 
Oil Co. v. United States, 221 U. S. 1; United States v. American 
Tobacco Co., 221 U. S.' 106.

8 North American Co. v. 8. E. C., 327 U. S. 686.
9 Northern Securities Co. v. United States, supra; Standard Oil Co. 

v. United States, supra; United States v. Reading Co., 253 U. S. 26; 
United States v. Delaware & Hudson Co., 213 U. S. 366. See also 
Breckenridge, “Legal Study on Constitutional Power of Congress to 
Regulate Stock Ownership in Railroads Engaged in Interstate Com-
merce,” House Report No. 2789, 71st Cong., 3d Sess., Vol. 1, p. 1-
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found that “The most distinctive characteristic, and per-
haps the most serious defect of the present form of holding-
company organization is the pyramided structure which is 
found in all of the important holding-company groups 
examined.”10 The pyramiding device in its most common 
form consisted of interposing one or more subholding com-
panies between the holding company and the operating 
companies and issuing, at each level of the structure, dif-
ferent classes of stock with unequal voting rights. Most 
of the financing of the various companies in the structure 
occurred through the sale to the public of bonds and pre-
ferred stock having low fixed returns and generally carry-
ing no voice in the managements. Under such circum-
stances, a relatively small but strategic investment in 
common stock (with voting privileges) in the higher levels 
of a pyramided structure often resulted in absolute control 
of underlying operating companies with assets of hundreds 
of millions of dollars.11 A tremendous “leverage” in rela-

10 Federal Trade Commission Report to the Senate, “Utility Cor-
porations,” S. Doc. 92, Part 72-A, 70th Cong., 1st Sess., p. 858. See 
also Bonbright and Means, The Holding Company (1932), p. 147; 
Barnes, The Economics of Public Utility Regulation (1942), pp. 71-81, 
143-48.

1 By the pyramiding of holdings through numerous intermediate 
olding companies and by the issue, at each level of the structure, 

of different classes of stock with unequal voting rights, it has frequently 
been possible for relatively small but powerful groups with a dispro-
portionately small investment of their own to control and to manage 
so ely in their own interest tremendous capital investments of other 
peoples money.” Report of the National Power Policy Committee 
on Public-Utility Holding Companies, H. Doc. 137, 74th Cong., 1st 
bess., pp. 4-5.

he effect of such pyramiding is to multiply greatly the control 
t at can be exercised by the dominant parties through their personal 
resources. For example, in the illustration just given, an investment 
0 1 in common stock of Corporation Securities Co. of Chicago would 
exercise control over about $2,000 invested in properties of some of the 
operating companies at the bottom of the pyramid. It seems very 
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tion to that stock was thus produced; the earnings of the 
top holding company were greatly magnified by compara-
tively small changes in the earnings of the operating com-
panies. The common stock of the top holding company 
might quickly rise in value and just as quickly fall, making 
it a natural object for speculation and gambling. In many 
instances this created financially irresponsible manage-
ments and unsound capital structures.12 Public investors 
in such stock found themselves the innocent victims, while 
those who supplied most of the capital through the pur-
chase of bonds and preferred stock likewise suffered in 
addition to being largely disfranchised. Prudent manage-
ment of the operating companies became a minor consid-
eration, with pressure being placed on them to sustain 
the excessive capitalization to the detriment of their 
service to consumers. Reduction of rates was firmly 
resisted. The conclusion was accordingly reached by 
those making the studies that the highly pyramided sys-
tem “is dangerous and has no justification for existence”13

unsafe to have any form of pyramiding which has such a financial 
basis, not only on account of the excessive concentration of control 
over immense masses of property but also because of the opportunity 
it offers to financial adventurers to have too much influence over 
the general economic interests of the country.” Federal Trade Com-
mission Report, supra, note 10, p. 161.

12 The Federal Trade Commission Report, supra, note 10, p. 860, 
found that the highly pyramided holding company system tends to 
make those few in control at the top “(1) neglect good management 
of operating companies, especially by failing to provide for adequate 
depreciation; (2) exaggerate profits by unsound, deceptive account-
ing; (3) seek exorbitant profits from service fees exacted from sub-
sidiaries; (4) disburse unearned dividends, because the apparent gams, 
so obtained, greatly magnify the rate of earnings for the top holding 
company; and (5) promote extravagant speculation in the prices of 
such equity stocks on the exchanges.”

13 Ibid., p. 162.



AMERICAN POWER CO. v. S. E. C. 103

90 Opinion of the Court.

and “represents the holding-company system at its 
worst.”14

Such was the general nature of the problem to which 
Congress addressed itself in§ll(b)(2). Various abuses 
traceable in substantial measure to the use of the pyra-
miding device were enumerated in § 1 (b). And it was 
specifically found in § 1 (b) (3) that the national public 
interest and the interests of the investors and consumers 
are or may be adversely affected “when control of such 
[subsidiary] companies is exerted through disproportion-
ately small investment.”

The problem which underlies § 11 (b) (2), therefore, 
deals with the very essence of holding company systems. 
Their pyramided structures and the resulting abuses, like 
their other characteristics, rest squarely upon an extensive 
use of the mails and the instrumentalities of interstate 
commerce. Conversely, every interstate transaction of 
such systems is impregnated in one degree or another with 
the effects of complicated corporate structures and inequi-
table distributions of voting power. Many of these effects 
may be intangible and indistinct, but they are nonetheless 
real.

To deny that Congress has power to eliminate evils 
connected with pyramided holding company systems, 
evils which have been found to be promoted and trans-
mitted by means of interstate commerce, is to deny that 
Congress can effectively deal with problems concerning 
the welfare of the national economy. We cannot deny 
that power. Rather we reaffirm once more the constitu-
tional authority resident in Congress by virtue of the com-
merce clause to undertake to solve national problems 
directly and realistically, giving due recognition to the 
scope of state power. That follows from the fact that

14 Ibid., p. 860.
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the federal commerce power is as broad as the economic 
needs of the nation. North American Co. v. S. E. C., 
supra.

II.

We likewise reject the claim that § 11 (b) (2) consti-
tutes an unconstitutional delegation of legislative power 
to the Securities and Exchange Commission because of an 
alleged absence of any ascertainable standards for guid-
ance in carrying out its functions.

Section 11 (b) (2) itself provides that the Commission 
shall act so as to ensure that the corporate structure or 
continued existence of any company in a particular hold-
ing company system does not “unduly or unnecessarily 
complicate the structure” or “unfairly or inequitably dis-
tribute voting power among security holders.” It is 
argued that these phrases are undefined by the Act, are 
legally meaningless in themselves and carry with them 
no historically defined concepts. As a result, it is said, 
the Commission is forced to use its unlimited whim to 
determine compliance or non-compliance with § 11 (b) 
(2); and in framing its orders, the Commission has unfet-
tered discretion to decide whose property shall be taken 
or destroyed and to what extent. Objection is also made 
on the score that no standards have been developed or 
announced by the Commission which justify its action in 
this case.

These contentions are without merit. Even standing 
alone, standards in terms of unduly complicated corporate 
structures and inequitable distributions of voting power 
cannot be said to be utterly without meaning, especially 
to those familiar with corporate realities. But these 
standards need not be tested in isolation. They derive 
much meaningful content from the purpose of the Act, its 
factual background and the statutory context in which 
they appear. See Intermountain Rate Cases, 234 U. S.
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476. From these sources—from the manifold evils re-
vealed by the legislative investigations, the express recital 
of evils in § 1 (b) of the Act, the general policy dec-
larations of Congress in § 1 (c), the standards for new 
security issues set forth in § 7, the conditions for acquisi-
tions of properties and securities prescribed in § 10, and 
the nature of the inquiries contemplated by § 11 (a)—a 
veritable code of rules reveals itself for the Commission to 
follow in giving effect to the standards of § 11 (b) (2). 
These standards are certainly no less definite in nature 
than those speaking in other contexts in terms of “public 
interest,” “just and reasonable rates,” “unfair methods of 
competition” or “relevant factors.” The approval which 
this Court has given in the past to those standards thus 
compels the sanctioning of the ones in issue. See New 
York Central Securities Corp. v. United States, 287 U. S. 
12, 24-25; Yakus v. United States, 321 U. S. 414, 419-27, 
and cases cited.

The judicial approval accorded these “broad” standards 
for administrative action is a reflection of the necessities 
of modern legislation dealing with complex economic and 
social problems. See Sunshine Anthracite Coal Co. v. Ad-
kins, 310 U. S. 381, 398. The legislative process would 
frequently bog down if Congress were constitutionally re-
quired to appraise beforehand the myriad situations to 
which it wishes a particular policy to be applied and to 
formulate specific rules for each situation. Necessity 
therefore fixes a point beyond which it is unreasonable and 
impracticable to compel Congress to prescribe detailed 
rules; it then becomes constitutionally sufficient if Con-
gress clearly delineates the general policy, the public 
agency which is to apply it, and the boundaries of this dele-
gated authority. Private rights are protected by access 
to the courts to test the application of the policy in the 
ight of these legislative declarations. Such is the situa-

tion here.
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Under these circumstances, it is of no constitutional 
significance that the Commission, in executing the policies 
of § 11 (b) (2), also has discretion to fashion remedies of a 
civil nature necessary for attaining the desired goals. See 
Phelps Dodge Corp. v. Labor Board, 313 U. S. 177, 194. 
The legislative policies and standards being clear, judicial 
review of the remedies adopted by the Commission safe-
guards against statutory or constitutional excesses.

Nor is there any constitutional requirement that the 
legislative standards be translated by the Commission into 
formal and detailed rules of thumb prior to their appli-
cation to a particular case. If that agency wishes to 
proceed by the more flexible case-by-case method, the 
Constitution offers no obstacle. All that can be required is 
that the Commission’s actions conform to the statutory 
language and policy.

III.

Our decision in North American Co. v. 5. E. C., supra, 
largely disposes of the objections to § 11 (b) (2) on the 
basis of the due process clause of the Fifth Amendment.

Section 11 (b) (2), like § 11 (b) (1), materially affects 
many property interests of holding companies and their 
investors; it may even destroy whatever right there is to 
continued corporate existence on the part of a holding 
company that is found to complicate a system unneces-
sarily and to serve no useful function. But Congress 
carefully considered these various interests and found 
them “outweighed by the political and general economic 
desirability of breaking up concentrations of financial 
power in the utility field too big to be effectively regulated 
in the interest of either the consumer or the investor and 
too big to permit the functioning of democratic institu-
tions.” 15 It is not our function to reweigh these diverse

15 Senate Report No. 621,74th Cong., 1st Sess., p. 12.
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factors or to question the conclusion reached by Congress. 
Nor can we say that § 11 (b) (2) on its face authorizes 
or necessarily involves any destruction of any valuable 
interests without just compensation. The legislative pol-
icy and the statutory safeguards pointed out in the North 
American case (pp. 709-710) negative that argument.

Equally groundless is the contention that §11 (b) (2) 
is void in the absence of an express provision for notice and 
opportunity for hearing as to security holders regarding 
proceedings under that section. The short answer is that 
such a contention can be raised properly only by a security 
holder who has suffered injury due to lack of notice or 
opportunity for hearing. No security holder of that type 
is now before us. The managements of American and 
Electric admittedly were notified and participated in the 
hearings as required by § 11 (b) (2); and they possess no 
standing to assert the invalidity of that section from the 
viewpoint of the security holders’ constitutional rights to 
notice and hearing. See Tyler v. Judges of Court of Reg-
istration, 179 U. S. 405, 410; Hatch v. Reardon, 204 U. S. 
152,160.

However, the Commission in this instance actually gave 
all security holders of American and Electric public notice 
of the pendency of the § 11 (b) (2) proceedings and in-
vited them to file applications for intervention before a 
stated time. This was done pursuant to § 19, which per-
mits the Commission, in accordance with such rules and 
regulations as it may prescribe, to admit any representa-
tive of interested consumers or investors, or any other 
appropriate person, as a party to any proceeding before 
that body. These security holders thus received every-
thing which the Constitution could possibly guarantee 
them in this respect.

That the statute does not expressly insist upon what in 
act has been given the security holders is without consti-

727731 0-47---- 13
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tutional relevance under these circumstances. Wherever 
possible, statutes must be interpreted in accordance with 
constitutional principles. Here, in the absence of defi-
nite contrary indications, it is fair to assume that Congress 
desired that § 11 (b) (2) be lawfully executed by giving 
appropriate notice and opportunity for hearing to all 
those constitutionally entitled thereto. And when that 
assumption is added to the provisions of § 19, it becomes 
quite evident that the Commission is bound under the 
statute to give notice and opportunity for hearing to con-
sumers, investors and other persons whenever constitu-
tionally necessary. See The Japanese Immigrant Case, 
189 U. S.86,100-101.

But should the Commission neglect to follow the neces-
sary procedure in a particular case, such failure would at 
most justify an objection to the administrative determina-
tion rather than to the statute itself. It would then be 
needless to do more than nullify the action taken in dis-
regard of the constitutional rights to notice and opportu-
nity for hearing. Since we do not have that situation 
here, however, we need only reiterate that § 11 (b) (2), 
fairly construed, neither expressly nor impliedly author-
izes unconstitutional procedure. It is thus immune to 
attack on that basis. See Kentucky Railroad Tax Cases, 
115 U. S. 321; Bratton v. Chandler, 260 U. S. 110; Toombs 
v. Citizens Bank, 281 U. S. 643. Cf. Coe v. Armour Fer- 
tilizer Works, 237 U. S. 413; Wuchter v. Pizzutti, 276 
U. S. 13.

IV.
Turning to the Commission’s action under § 11 (b) (2) 

with respect to American and Electric, we find that the 
record amply supports the finding that their corporate 
structures and continued existence unduly and unneces-
sarily complicate the Bond and Share system and unfairly 
and inequitably distribute voting power among the secu-
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rity holders of that system. We need do no more here 
than state the major facts before the Commission under-
lying this crucial finding.

Bond and Share organized these two subholding com-
panies under the laws of Maine in 1909 and 1925, respec-
tively. Until 1935, American and Electric had neither 
offices nor employees; their books were kept by Bond and 
Share employees in Bond and Share’s offices in New York 
City. Their officers were employed by and paid by Bond 
and Share. Their subsidiaries were managed in every 
detail by Bond and Share. And whenever they dealt with 
their parent they were represented solely by employees 
and counsel of Bond and Share. Functionally, the Com-
mission found, American and Electric were mere sets of 
books in Bond and Share’s office.

In 1935, shortly before the effective date of the Public 
Utility Holding Company Act, certain superficial changes 
were made in the organizational set-up of the Bond and 
Share system. A separate service subsidiary, Ebasco 
Services Incorporated, was created to continue functions 
formerly carried out by the Bond and Share service depart-
ment. Each of the subholding companies, including 
American and Electric, was given its own set of officers 
and employees as well as a separate suite of offices in the 
Bond and Share office building. Other minor changes 
took place, but the system in effect continued to operate 
precisely as it had prior to 1935. Bond and Share still 
had complete and unquestioned control over American, 
Electric and their operating subsidiaries.

There is an absence of substantial evidence that either 
American or Electric is presently able to perform any 
useful role in the operations of its subsidiaries, such as 
organizing them into integrated systems or furnishing 
them with capital or cash. Both companies currently 
have vast accumulations of unpaid preferred dividends 
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in arrears, not having been able to meet dividend require-
ments in the ten years preceding 1941. Instances of past 
functions relating to subsidiaries reveal either harmful 
results or the guiding hand of Bond and Share.

The real purpose of American and Electric, as the Com-
mission found, is to act as the leverage and pyramiding 
device whereby Bond and Share can amass control over 
vast sums contributed by others and realize for itself large 
earnings and profits without proportionate investment— 
the prime evil at which §ll(b)(2)is directed.

Bond and Share holds 20.7% of the total voting stock 
of American, this holding having a book value of nearly 
$10,000,000 or 3.68% of American’s total capitalization 
of $270,000,000. Through this investment, Bond and 
Share controls not only American but also American’s 21 
subsidiaries with a total capitalization of $729,000,000. 
An investment of $10,000,000 thus controls $729,000,000, 
a ratio of 1 to 73.

Bond and Share also holds 46.8% of Electric’s total vot-
ing stock; the book equity of this holding amounts to 
$17,500,000 or 9.14% of Electric’s total capitalization of 
$192,000,000. Bond and Share is thereby enabled to con-
trol not only Electric but also Electric’s 11 direct and 11 
indirect subsidiaries with a total capitalization of 
$654,000,000. An investment of $17,500,000 thus con-
trols $654,000,000, a ratio of 1 to 37.

The Commission, however, made alternative calcula-
tions which gave American and Electric the benefit of a 
more favorable assumption. It adjusted upward the book 
figures for Bond and Share’s common stock interests in 
these companies to reflect the amount by which the values 
on the books of the subsidiaries exceeded corresponding 
values at which American and Electric carried their stock 
interest in those subsidiaries. But even after such adjust-
ments, Bond and Share’s investment equals only 8.2% of



AMERICAN POWER CO. v. S. E. C. Ill

90 Opinion of the Court.

American’s capitalization and only 3.42% of the book 
values of American’s subsidiaries; and its investment in 
Electric is the equivalent of only 22.25% of Electric’s 
capitalization and 8.72 % of the book values of Electric’s 
subsidiaries.18

This disproportion between Bond and Share’s invest-
ment and the value of the property controlled is even more 
acute if further adjustments are made to reflect the uncon-
scionable write-ups and inadequate depreciation which 
the Commission found in the book figures of the various 
operating companies. American and Electric disagree 
with many of these adjustments and urge that the book 
values can be justified; and complaint is made that the 
Commission refused to consider certain valuation testi-
mony offered by American in this respect. We deem it 
unnecessary, however, to enter into these disputed mat-
ters. Even with the use of the book values, the attenu-
ated investment ratio is such as to justify the Commis-
sion’s conclusion that Bond and Share’s control of the 
operating companies is achieved “through disproportion-
ately small investment.” On that basis, over 96% of the 
investment in American’s subsidiaries is without effective 
voting representation, while over 91% of the book values 
of Electric’s subsidiaries is similarly disfranchised.17

1 Bond and Share’s holdings of voting stock of all five of its sub-
holding companies have a stated book value of only $53,337,600, after 
adjustment for preferred arrearages, which is equal to about 1.85% 
of the combined consolidated capitalization of the five subholding 
company systems. This results, after adjustments, in rendering com-
pletely ineffectual whatever voting power remains for the securities 
111 the hands of the public investors who have contributed over 80% 
of the total capitalizations.

7 We do not understand the Commission to contend that the per-
centage of voting power and the percentage of investment should 
necessarily be equal. Its view simply is that no process of weighting 
could render fair and equitable a distribution of voting power by 
w ch Bond and Share controls all of American’s subsidiaries by an
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Such evidence is more than enough to support the find-
ing that American and Electric are but paper companies 
without legitimate functional purpose. They serve 
merely as the mechanism by which Bond and Share main-
tains a pyramided structure containing the seeds of all 
the attendant evils condemned by the Act. It was rea-
sonable, therefore, for the Commission to conclude that 
American and Electric are undue and unnecessary com-
plexities in the Bond and Share system and that their 
existence unfairly and inequitably distributes voting 
power among the security holders of the system.

V.
The major objection raised by American and Electric 

relates to the Commission’s choice of dissolution as “nec-
essary to ensure” that the evils would be corrected and 
the standards of § 11 (b) (2) effectuated. Emphasis is 
placed upon alternative plans which are less drastic in 
nature and which allegedly would meet the statutory 
standards.

It is a fundamental principle, however, that where Con-
gress has entrusted an administrative agency with the 
responsibility of selecting the means of achieving the stat-
utory policy “the relation of remedy to policy is peculiarly 
a matter for administrative competence.” Phelps Dodge 
Corp. v. Labor Board, supra, 194. In dealing with the 
complex problem of adjusting holding company systems 
in accordance with the legislative standards, the Com-
mission here has accumulated experience and knowledge 
which no court can hope to attain. Its judgment is enti-
tled to the greatest weight. While recognizing that the 
Commission’s discretion must square with its responsibil-
ity, only if the remedy chosen is unwarranted in law 

investment representing at best 3.42% of their capitalization, or 8.72% 
in the case of Electric’s subsidiaries. See In re Electric Bond & S/zare 
Co., 9 S. E. C. 978,992.
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or is without justification in fact should a court attempt 
to intervene in the matter. Neither ground of interven-
tion is present in this instance.

Dissolution of a holding company or a subholding com-
pany plainly is contemplated by § 11 (b) (2) as a possible 
remedy. It directs the Commission to take such steps as 
it finds necessary to ensure that “the corporate structure 
or continued existence of any company in the holding-
company system” does not violate the standards set forth. 
American and Electric argue that the phrase “in the hold-
ing-company system” limits the authority of the Com-
mission to orders removing a particular company from the 
holding company system of which it is a part and does not 
permit an order terminating its corporate existence. 
Grammatically, this contention is without merit. The 
phrase “in the holding-company system” no more modifies 
“continued existence” than it does “corporate structure.” 
It relates, rather, to the word “company,”18 as though the 
phrase read “the corporate structure or continued exist-
ence of any company which is in the holding-company 
system.”

Such a construction accords with the policy as well as 
other provisions of the Act. Section 1 (c) declares it to 
be one of the policies of the Act, in accordance with which 
all provisions shall be interpreted, “to provide as soon as 
practicable for the elimination of public-utility holding 
companies except as otherwise expressly provided in this 
title.” The last sentence of § 11 (b) (2) provides that 
Except for the purpose of fairly and equitably distribut-

ing voting power among the security holders of such com-
pany, nothing in this paragraph shall authorize the Com-
mission to require any change in the corporate structure or 
existence of any company which is not a holding com-

18 The words “any company in the holding-company system” were 
substituted for the words “such company” in an earlier draft of 
8 11 (b) (2). No change in substance was thereby indicated.
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pany, . . Moreover, §§ 11 (f) and 11 (g) specifically 
refer to dissolution or plans for dissolution of registered 
holding companies or their subsidiaries in accordance with 
§ ll.19 Such statements would be meaningless and unnec-
essary were dissolution not contemplated as a possible 
remedy under § 11 (b) (2).

The legislative history supports this interpretation. 
The original bill which passed the Senate (S. 2796, 74th 
Cong., 1st Sess.) contained a provision quite similar to the 
present first sentence of § 11 (b) (2), except that it was 
mandatory that the Commission require each registered 
holding company and subsidiary “to be reorganized or dis-
solved” when the Commission found that it violated the 
standards of that section. In addition, § 11 (e) as then 
written permitted a voluntary plan “for the divestment 
of control, securities, or other assets, or for the reorganiza-
tion or dissolution, of such company or any subsidiary 
company.” The bill also contained a § 11 (b) (3), provid-
ing that within five years all holding companies should 
cease to be holding companies unless the equivalent of a 
certificate of convenience and necessity were obtained from 
the Federal Power Commission. But the House of Repre-
sentatives insisted upon the elimination of § 11 (b) (3) 
and the bill finally reported out by the joint conference 
committee deleted that provision. A further change was 
made at this time so that § 11 (b) (2), instead of specify-
ing reorganization or dissolution as the remedies, gave the 
Commission power to require “such steps” as it might find 
necessary to ensure compliance. Section 11 (e) was also

19 Section 11 (f) refers to fees, expenses and remuneration paid in 
connection with any reorganization, dissolution, liquidation, bank-
ruptcy or receivership of a registered holding company or a subsidiary 
thereof. Section 11 (g) speaks of proxies, etc., used “in respect of 
any plan under this section for the divestment of control, securities, 
or other assets, or for the dissolution of any registered holding com-
pany or any subsidiary company thereof.”
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changed to permit a voluntary plan “for the divestment 
of control, securities, or other assets, or for other action by 
such company or any subsidiary company thereof.”

Thus the compromise bill which became law omitted the 
unconditional provision of § 11 (b) (3) for the elimination 
of all holding companies within five years, substituting 
therefor the “great-grandfather clause” of § 11 (b) (2), 
and gave the Commission discretion to determine the nec-
essary steps for compliance instead of specifying reorgani-
zation or dissolution. There is nothing to indicate that the 
framers of the compromise bill meant to forbid reorganiza-
tion or dissolution as remedies which the Commission 
might choose. Indeed, the fact that these two remedies 
had been previously specified is strong evidence that they 
were in the minds of those who wrote the portion of § 11 
(b) (2) now under consideration and that those persons 
merely wished not to restrict the Commission to those two 
remedies; they thus gave the Commission discretion to 
choose whatever remedy it felt necessary. This legislative 
history, when combined with the various references to dis-
solution in other parts of § 11, compels the conclusion that 
dissolution is one of the remedies contemplated by § 11 
(b) (2) and that its choice falls within the allowable area 
of the Commission’s discretion.

Nor can we say that the Commission’s choice of dissolu-
tion with respect to American and Electric is so lacking in 
reasonableness as to constitute an abuse of its discretion. 
The Commission chose dissolution because it felt that such 
action is calculated to correct the situation “most effec-
tively and quickly, ever bearing in mind the stated policy 
of the Act to provide as soon as practicable for the elimina-
tion of all holding companies except as expressly provided 
in the Act.” 11 S. E. C. at 1215. It stated that while some 
measure of amelioration in the statutory offensiveness of 
American and Electric might be afforded by other 
approaches, “in our opinion no approach presently avail-
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able holds out the promise of effectuating the statute’s re-
quirements fully or promptly.” Ibid., p. 1215. Cf. Siegel 
Co. v. Federal Trade Commission, 327 U. S. 608. That this 
choice of dissolution in preference to other remedies is not 
lightly to be disregarded is shown by the statement of Dr. 
Walter Splawn, much relied upon by Congress in shaping 
this statute, that “The most effective means of preventing 
pyramiding is to eliminate the so-called intermediary 
companies interposed between the operating company and 
the company at the top.”20

Without attempting to invade the domain of the Com-
mission’s discretion, we can readily perceive a factual 
basis underlying the choice of dissolution in this instance. 
The Commission reasonably could conclude from the rec-
ord that American and Electric perform no justifiable 
function; they are unnecessary complexities enabling 
Bond and Share to perpetuate its pyramided system. The 
actual and potential evils resulting from their continued 
existence may well be said to outweigh any of their claimed 
advantages, especially since many of the latter seem 
impossible of attainment due to the unsound financial 
structures of the companies. The Commission was thus 
warranted in feeling that dissolution of these companies 
is necessary to the attainment of the standards of 
§ 11 (b) (2).

We are unimpressed, moreover, by the claim that disso-
lution is so drastic a remedy as to be unreasonable. Elim-
ination of useless holding companies may be carried out by 
fair and equitable methods so as to destroy nothing of real 
value. American and Electric, the Commission found, are 
little more than a set of books and a portfolio of securities. 
And we cannot say that the Commission was without basis 
for its belief that dissolution under these circumstances

20 Splawn Report, H. Rep. No. 827,73d Cong., 2d Sess., Pt. 2, p. VII, 
made pursuant to H. J. Res. 572, 72d Cong., 2d Sess., referred to in 
§ 1 (b) of the Act.
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would harm no one. It may well have considered the fact 
brought out in the argument before us that, so far as Bond 
and Share and the public security holders are concerned, 
dissolution would mean little more than the receipt of 
securities of the operating companies in lieu of their pres-
ent shares in American and Electric. Any number of 
benefits might thereafter accrue to these security holders. 
Their equities in the Bond and Share system would be 
materially strengthened by the removal of the useless and 
costly subholding companies and their voting power would 
tend to be more in proportion to their investment. The 
financial weaknesses of the various companies remaining 
in the system would be easier to correct, with numerous 
benefits to the consumers and the general public as well as 
the investors.21 “In short, the individual investor should 
receive the kind of a security he thought he was buying in 
the first place. The actual clearing up, through clean re-
organizations, of the tangle in which holding-company 
finance has left the industry and those who have invested 
in it, can reestablish a confident, stable market for good 
utility securities.” Senate Report No. 621, 74th Cong., 1st 
Sess., p. 17. These factors lend substance to the Commis-
sion’s conclusion that “the dissolution of these companies 
which not only have never served any useful purpose but 
have been a medium of much harm, will effectuate the pro-
visions and policies of the Act and will in all respects be

It is thus apparent that though Section 11 is on occasions still re-
ferred to as a ‘death sentence,’ the sophisticated observer no longer 
regards even the directed reorganization or liquidation of a holding 
company as a step to be feared by investors. There is increased recog-
nition that these steps in the enforcement of the Act have been ‘akin to 
a surgical operation, through which the dead skin (the top holding 
company) was being cut away from the pores (the operating com-
panies) in order to allow the latter to breathe.’ ” Blair-Smith and 

elfenstein, “A Death Sentence or a New Lease on Life?” 94 Univ.
of Pa. L. Rev. 148,201.
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beneficial to the public interest and the interest of inves-
tors and consumers ; and we so find.” 11 S. E. C. at 1215.

In view of the rational basis for the Commission’s 
choice, the fact that other solutions might have been 
selected becomes immaterial. The Commission is the body 
which has the statutory duty of considering the possible 
solutions and choosing that which it considers most appro-
priate to the effectuation of the policies of the Act. Our 
review is limited solely to testing the propriety of the rem-
edy so chosen from the standpoint of the Constitution and 
the statute. We would be impinging upon the Commis-
sion’s rightful discretion were we to consider the various 
alternatives in the hope of finding one that we consider 
more appropriate. Since the remedy chosen by the Com-
mission in this instance is legally and factually sustain-
able, it matters not that American and Electric believe 
that alternative orders should have been entered. It is 
likewise irrelevant that they feel that Bond and Share is 
the principal offender against the statutory standards and 
that the Commission should merely have required Bond 
and Share to divest itself of its interests in American and 
Electric. The Commission found that American and 
Electric violate the statutory standards, a finding that is 
supportable whatever may be the shortcomings of Bond 
and Share.

Finally, lengthy objections have been made relative to 
the Commission’s procedure in treating alternative plans 
filed under § 11 (e) by American and Electric. These 
plans were designed to adjust the companies to the stand-
ards of § 11 (b) (2) without the necessity of dissolution. 
Motions were made to consolidate the applications for 
approval of these plans with the proceedings instituted by 
the Commission under § 11 (b) (2), the hearings then 
having been in progress for more than a year and the record 
approaching completion. The Commission deferred con-
sideration of the motions until it entered the § 11 (b) (2)
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orders now under review; it then denied the motions and 
refused to grant hearings on the plans in advance of its 
orders of dissolution. It did this, however, only after 
thorough examination of the proposed plans and after 
finding that they failed to hold out any real promise of 
effectuating the standards of § 11 (b) (2).

We fail to perceive any error in this procedure. The fil-
ing of the § 11 (e) plans, of course, did not oust the 
Commission of jurisdiction to enter its orders under 
§ 11 (b) (2). That jurisdiction grows out of the statutory 
command that the Commission declare by order, as soon 
as practicable, what each holding company system requires 
by way of integration and simplification. Section 11 (e) 
merely permits the holding companies to formulate their 
own programs for compliance with § 11 (b) or to submit 
plans in conformity with prior Commission orders under 
§ 11 (b), appropriate notice and hearing being contem-
plated. It does not necessarily give such plans the effect 
of staying proceedings under § 11 (b) (2) where such pro-
ceedings are initiated prior to the filing of the plans. Any 
other conclusion would permit the filing of dilatory plans 
so as to render impotent the power and duty of the 
Commission to enter § 11 (b) (2) orders as soon as 
practicable.

We assume that the Commission will give due considera-
tion to any plans that are filed under § 11 (e) before it 
enters a § 11 (b) (2) order. If it finds that such plans 
may have merit and may effectuate the policies of § 11 (b) 
(2), the principles of orderly administration would dictate 
that entry of the § 11 (b) (2) order be deferred until full 
hearings are had with respect to the plans.22 It might then 

22 With reference to S. 2796, it was said: “Subsection (e) expressly 
authorizes a holding company subject to the approval of the Com-
mission and the court to work out a plan of reorganization to make 
unnecessary the issuance of an involuntary order for its reorganiza-
tion by the Commission, . . .” Senate Report No. 621, 74th Cong.. 
1st Sess., p. 33.
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become apparent that an involuntary order under § 11 (b) 
(2) would be unnecessary and statutory compliance could 
be worked out solely under § 11 (e). But where con-
sideration leads the Commission to the conclusion that 
the plans on their face are incomplete, inadequate and 
unlikely to satisfy the statutory standards, or where the 
plans are found to have been filed solely for purposes 
of delay, it would be contrary to the statutory policy of 
prompt action to require the Commission to hold hearings 
on the plans before entering a § 11 (b) (2) order. The 
Commission then would have no reasonable statutory al-
ternative but to enter the § 11 (b) (2) order as soon as 
practicable, especially where the unsatisfactory plans are 
filed long after the institution of the §11 (b) (2) proceed-
ings. And it is proper for the Commission to make an 
adverse determination of this nature in regard to the 
§11 (e) plans at the time of entry of the § 11 (b) (2) 
order, such matter lying within the sound discretion of 
the Commission.

Here the Commission gave due consideration to the § 11 
(e) plans and found them to be incomplete and inadequate 
on their face. It pointed out that seven years had elapsed 
since the effective date of the Act, four and a half years 
since the date after which action under § 11 was to be 
required “as soon as practicable” and more than two years 
since the present proceedings had been instituted. These 
factors of time and the lack of substance in the § 11 (e) 
plans led the Commission to conclude that a delay in the 
entry of the § 11 (b) (2) orders which it felt necessary to 
the effectuation of the statutory standards would not be 
justified. And our examination of the situation reveals 
an adequate basis in fact for the Commission’s action. 
Note should be made of the fact that the Commission did 
not refuse by order to hold hearings on the § 11 (e) plans. 
But to the extent that the entry of the § 11 (b) (2) orders 
has made the plans moot or the hearings unnecessary, the
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result is one that is inevitable if proper accommodation 
is to be made for the different sections of the Act and for 
the various statutory policies.

Moreover, a § 11 (b) (2) proceeding leads only to the 
expression of the Commission’s view of what must be done 
to ensure compliance with the statutory standards. Ac-
tual compliance comes later. In the meantime, nothing 
precludes American or Electric from seeking revocation of 
the dissolution orders on a showing that the conditions 
upon which the orders were predicated do not exist, 
thereby making some other type of order more appropri-
ate. Section 11 (b) expressly envisages such a procedure, 
with provision for notice and hearing. American and 
Electric thus are not yet foreclosed from attacking the 
Commission’s orders under § 11 (b) (2).

From what we have said it follows that we must affirm 
the judgment of the court below and sustain the action of 
the Commission. The other points that have been raised 
either do not merit discussion or have been adequately 
answered in the opinion of the court below.

Affirmed.

Mr . Justice  Frank furt er  agrees with this opinion 
except that he believes that consideration of the require-
ments of notice and hearing under § 11 (e) does not arise, 
m view of the particular circumstances under which the 
§11 (b.) (2) orders were here made.

Mr . Justice  Reed , Mr . Justice  Douglas  and Mr . Jus -
tic e  Jackso n  took no part in the consideration or decision 
of these cases.

Mr . Justice  Rutledge , concurring.
I concur in the result and in the Court’s opinion, except 

those portions of Part V dealing with the Commission’s 
procedure in treating the alternative plans filed under 
§11 (e) of the Act by American and Electric.
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Although, for reasons to be stated, I think the Com-
mission’s action in entering its § 11 (b) (2) order must 
be sustained, I do not think its procedure in respect to 
making provision for dealing with the alternative plans 
was in compliance with § 11 (e) or the rights to notice and 
hearing on such plans which it assured. Because the mat-
ter may be of considerable importance for the future, I 
desire to state my reasons for difference from the views 
expressed by the Court in this respect.

Section 11 (b) (2) makes it the Commission’s duty “as 
soon as practicable after January 1, 1938,” to require by 
order each registered holding company and each subsidiary 
thereof, after notice and opportunity for hearing, to take 
such steps as the Commission shall find necessary to ensure 
“that the corporate structure or continued existence of any 
company in the holding-company system does not unduly 
or unnecessarily complicate the structure, or unfairly or 
inequitably distribute voting power among security hold-
ers, of such holding-company system.” 49 Stat. 803,821. 
If this section stood alone and unqualified in the Act, the 
Commission’s power would be unquestionable to require 
the necessary steps to be taken to accomplish the section’s 
stated purposes without reference to voluntary plans sub-
mitted by the companies affected.

But § 11 (b) (2) does not stand alone or unqualified in 
this respect. Section 11 (e)1 expressly provides for the

1 “In accordance with such rules and regulations or order as the 
Commission may deem necessary or appropriate in the public interest 
or for the protection of investors or consumers, any registered holding 
company or any subsidiary company of a registered holding com-
pany may, at any time after January 1, 1936, submit a plan to the 
Commission for the divestment of control, securities, or other assets, 
or for other action by such company or any subsidiary company 
thereof for the purpose of enabling such company or any subsidiary 
company thereof to comply with the provisions of subsection (b). If, 
after notice and opportunity for hearing, the Commission shall find 
such plan, as submitted or as modified, necessary to effectuate the
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submission of plans to effectuate the objects of § 11 (b) (2) 
by “any registered holding company or any subsidiary 
company of a registered holding company.” This is to be 
done “in accordance with such rules and regulations or 
order as the Commission may deem necessary or appropri-
ate in the public interest or for the protection of investors 
or consumers.” Moreover, “if, after notice and opportu-
nity for hearing, the Commission shall find such plan, as 
submitted or as modified, necessary to effectuate the pro-
visions of subsection (b) and fair and equitable to the 
persons affected by such plan, the Commission shall 
make an order approving such plan . . . .” (Emphasis 
added.)

I do not think that § 11 (e) simply provides a procedure 
alternative to that of § 11 (b) which the Commission is 
free to follow or disregard at its pleasure. Both the terms 
of the Act and the legislative history show that the purpose 
of § 11 (e) was to allow companies affected “to work out a 
plan of reorganization to make unnecessary the issuance 
of an involuntary order for its reorganization . . 
which could only be issued under § 11 (b). S. Rep. No. 
621, 74th Cong., 1st Sess., 33; Commonwealth & Southern 
Corp. v. 5. E. C., 134 F. 2d 747, 751. In my opinion this 
purpose, together with the provision for voluntary plans 
to be submitted “in accordance with such rules and regu-
lations or order as the Commission may deem necessary 
or appropriate in the public interest or for the protection 
of investors,”2 assures the right to submit such plans for

provisions of subsection (6) and fair and equitable to the persons 
effected by such plan, the Commission shall make an order approving 
«wen plan; and the Commission, at the request of the company, may 
aPply to a court, in accordance with the provisions of subsection (f) 
0 section 18, to enforce and carry out the terms and provisions of such 
Plan. . . .” 49 Stat. 803, 822. (Emphasis added.)

. e requirement obviously is not a permission to the Commission 
0 spense altogether with such rules, regulations or order in its dis-

727731 0-47---- 14
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the Commission’s consideration and to have them con-
sidered and determined “after notice and opportunity for 
hearing.” See Chicago Junction Case, 264 U. S. 258, 
264-265.

Furthermore, although the section gives the Commis-
sion broad discretion concerning the procedure to be fol-
lowed, it would seem clear, both from the section’s pur-
pose and from its terms, that the Act contemplates that 
it shall make the required determination, concerning 
such a voluntary plan properly submitted, prior to the 
entry of any order under § 11 (b). Cf. Ashbacker Radio 
Corp. v. F. C. C., 326 U. S. 327. Only in this way could 
the legislative purpose “to make unnecessary issuance of 
an involuntary order” be made effective. This being 
true, the section cast upon the Commission the duty of 
providing the appropriate procedure for submitting vol-
untary plans, by rules, regulations or order comporting 
with the specified standards, including those for notice 
and hearing.

The record does not disclose that the Commission at any 
time complied with those requirements in these cases. So 
far as appears no general rules or regulations were issued. 
Nor was any order made or entered providing for such a 
procedure. On the contrary, the procedure followed was 
not, in its initial stages, in accordance with the statutory 
provisions, as the following chronology demonstrates.

On May 10, 1940, notice of hearing under § 11 (b) (2) 
was served on the petitioners. The notice made no refer-
ence to § 11 (e) or any possible alternative proceedings 
under it. The hearing was set for June 10, 1940, scarcely 
time for the petitioners to prepare both a voluntary plan, 

cretion. It is rather a statutory direction to make them in accord-
ance with the standards prescribed. Any other view would contra-
dict the stated purpose of the section and make of it, in effect, a dead 
letter.



AMERICAN POWER CO. v. S. E. C. 125

90 Rutledge, J., concurring.

even if opportunity for filing and hearing were to be af-
forded, and a defense on the § 11 (b) (2) hearing. Indeed, 
petitioners recognized that the time was inadequate for 
preparing their defense, for they applied for postponement 
of the hearing and other relief.3 The Commission post-
poned the hearing one week, but found no adequate ground 
for further extension.

The hearing was commenced on June 18,1940. On July 
23, 194.1, American submitted its voluntary plan under 
§ 11 (e). On December 3, 1941, Electric filed its plan. 
And on December 6, 1941, both companies moved to con-
solidate their applications with the pending § 11 (b) (2) 
proceedings.4 By agreement of counsel consideration of 
the motion was delayed for the Commission to pass upon

3The application stated in part: “It is obvious from the nature of 
the proceeding . . . that the matters to be dealt with at the hearing 
are of vital import to the respondents and their subsidiaries, as well 
as to the hundreds of thousands of investors in securities of com-
panies in the Electric Bond and Share Company system and the 
millions of consumers presently receiving necessary public utility serv-
ice from the operating companies in said system. In the circum-
stances, respondents believe, first, that they should be given adequate 
time not only to check and verify the numerous factual allegations 
contained in the order, but also to develop and correlate for presen-
tation all other facts having a bearing upon the problems and issues 
presented by the notice and order . . . .”

4 At the same time American, which previously had filed its plan 
with the Commission, sought to introduce the plan as an exhibit into 
the § 11 (b) (2) hearing. The company’s attorney stated, “This 
plan which has been filed by American Power & Light Company with 
the Commission sets forth a proposal for the compliance with Section 
11 of the Act, and I think that it is material and relevant in this pro-
ceeding.” The reply of the trial examiner, sustaining an objection to 
its admission, apparently typifies the attitude of the Commission to-
ward the requirements of § 11 (e): “Quite possibly it relates to Section

1, quite possibly it is a matter which the Commission will want to 
consider before it finally makes up its mind. It is quite probable.

ut, nevertheless, we are here restricted to this particular proceeding
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at the end of the § 11 (b) (2) hearing6 and on July 
22, 1942, that hearing was closed as to petitioners by 
stipulation.

On August 31, 1942, the Commission filed its opinion in 
support of the orders which are now enforced. In the 
same opinion it denied the motion to consolidate and also 
denied petitioners any hearing on their voluntary plans. 
The motion was denied on the stated ground: “It appears 
that if consolidation were granted, the result would be to 
inject into the present proceeding issues of fact and law in 
many respects different from, and unrelated to, those here 
involved. In consequence, no useful purpose would be 
served by permitting the consolidation of the 11 (e) plans 
with the present proceeding, but on the contrary, delay 
and confusion would inevitably result.”6 Consistently, 
separate hearing was denied as to the voluntary plans 
apparently on the grounds that consideration of them 
would delay the § 11 (b) proceeding, so as to defeat the

and not the power of the Commission or the action of the Commission. 
The hearing is restricted to 11 (b) (2).”

The Commission at no time before or during the hearing recognized 
that § 11 (e) plans not only were relevant to whether action should be 
taken under §11 (b) (2), but also were required to be considered by 
hearing before such action is taken. Its view apparently is to the con-
trary. See Matter of Electric Bond & Share Co., 11 S. E. C. 1146, 
1217-1218, quoted in note 7 infra; Matter of Commonwealth & South-
ern Corp., 11 S. E. C. 138, 154-156. The examiner, of course, could 
not help himself. The hearing had been limited to § 11 (b) (2). 7 
S.E.C.391.

5 The record does not disclose what the agreement was or for what 
reasons it was made. To delay consideration of the motion to con-
solidate was in effect to deny it insofar as it sought a joint hearing, 
though it was always possible for the Commission to order a hearing 
on the voluntary plans before it issued its § 11 (b) (2) order.

611 S. E. C. 1146, 1152. The Commission noted that “these plans 
were filed at a time when the record in the present proceeding was 
nearing completion.” Ibid.
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statutory policy of prompt action,7 and that the plans were 
incomplete and ineffective.

It is apparent from this recital that the Commission did 
not at any time comply with the requirement of § 11 (e) 
that it provide by rules, regulations or order an orderly 
procedure to carry out the section’s command and purpose 
for the submission and consideration of voluntary plans. 
And if petitioners had stood upon their rights in this re-
spect, by timely action taken in good faith, the Commis-
sion’s failure to observe them would have given ground 
for reversal.

But it is equally obvious that the petitioners did not 
assert their rights in a manner which invalidates the Com-

7 “With respect to the former point, that of promptness, it need 
only be considered that it would be necessary for respondents and the 
Public Utilities Division to formulate and present, and for us to ex-
plore, detailed and very extensive evidence on a number of extremely 
complex subjects before it would be possible for us to determine even 
the preliminary question of whether the 11 (e) plans do in fact consti-
tute acceptable alternative courses of action for achieving the objec-
tives of Section 11. In the event it were necessary to determine the 
question in the negative, presumably we should be free (even under 
respondents’ contention) to enter our order of dissolution herein fol-
lowing the lengthy delay, unless respondents in the meantime pro-
posed a new 11 (e) plan which would necessitate a repetition of this 
process. On the other hand, in the event we were ultimately able 
to approve the plans, they would still not become effective unless and 
until ratified by vote of the companies’ stockholders.

Considering that 7 years have now gone by since the effective 
date of the Act, that 4^2 years have elapsed since the date after which 
action under Section 11 was to be required ‘as soon as practicable,’ 
and that more than 2 years have been consumed since the present pro-
ceeding was instituted, it is evident that respondents’ program is too 
fraught with potentialities of delay to be acceptable as a substitute for 
a dissolution order to meet the problems existing under Section 11 
(b) (2). Section 11 (e) which provides a medium for voluntary com-
pliance with Section 11 (b) was not intended to oust the Commission 
of its jurisdiction, or relieve it of its obligation, to enforce the provi-
sions of 11 (b).” (Emphasis added.) 11 S. E. C. 1146, 1217-1218. 
Compare notes 4 and 6, supra.
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mission’s action in entering its § 11 (b) (2) order or made 
the denial of the motion for hearing reversible error. The 
petitioners had notice that the Commission would pro-
ceed with the § 11 (b) (2) hearing from the time such 
notice was given in May, 1940. They applied for a con-
tinuance. But the record does not disclose that they 
sought it in order to have time to prepare and submit a 
voluntary plan or indeed that they took any action toward 
securing a hearing on such a plan until they submitted 
their plans. In one case this was more than a year after 
the § 11 (b) hearing began, in the other nearly a year and a 
half after that time. When shortly after the latter sub-
mission the motions to consolidate were made, considera-
tion was deferred by agreement of counsel until the end 
of the § 11 (b) (2) hearing; and about seven months 
later that hearing was closed as to the petitioners by 
stipulation.

Although in my opinion it was the Commission’s duty 
initially to make provision for notice and hearing on volun-
tary plans, in accordance with § 11 (e), the petitioners 
hardly can be considered to have been ignorant either of 
this duty or of the Commission’s failure to perform it. By 
standing by through the long period of the § 11 (b) pro-
ceedings prior to the time of submitting their plans with-
out taking earlier action to secure preservation of their 
rights to hearing on such plans, the petitioners should be 
taken to have waived their rights to such hearings. They 
were not entitled to assert them for the first time at so late 
a stage in the § 11 (b) proceedings. Nor, in my opinion, 
is the Commission required to give further consideration 
to such plans in these cases, unless in its own discretion it 
sees fit to do so.8

8Cf. § 11 (b): “The Commission may by order revoke or modify 
any order previously made under this subsection, if, after notice and 
opportunity for hearing, it finds that the conditions upon which the 
order was predicated do not exist.” 49 Stat. 803,821.
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CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT.

No. 11. Argued April 25,26,1945. Reargued October 24,25,1946.— 
Decided December 9, 1946.

1. This Court granted certiorari on a petition raising a question as 
to the constitutionality of the Royalty Adjustment Act of October 
31,1942, 56 Stat. 1013, and an order of the War Department issued 
thereunder. After hearing arguments and setting the case for rear-
gument, it found that, in addition to the constitutional question, 
the Circuit Court of Appeals had before it, but did not pass upon, 
a question as to the applicability of the Act. Held: The judgment 
of the Circuit Court of Appeals is vacated and the case is remanded 
to it for decision of any non-constitutional issues material to the 
appeal. Pp. 132,136,142.

(a) Neither this Court nor the lower courts should pass on the 
constitutionality of an act of Congress unless such adjudication is 
unavoidable, even though the question is properly presented by 
the record. P. 136.

(b) The Circuit Court of Appeals should have passed on the 
applicability of the Act and the order before considering their 
constitutionality, since a decision on their applicability might have 
made unnecessary any consideration of their constitutionality. 
P. 137.

(c) That much time has been wasted by the earlier failure of 
the parties to indicate, or the Circuit Court of Appeals or this Court 
to see, the course which should have been followed is no reason to 
continue on the wrong course or to disregard the traditional policy 
of avoiding constitutional questions. P. 142.

2. The primary purpose of the Royalty Adjustment Act was to reduce 
royalties for which the United States was ultimately liable on inven-
tions manufactured for it by a licensee, from pre-war rates to rates 
appropriate to the volume of production in wartime. P. 134.

3« The applicability of the Royalty Adjustment Act and the jurisdic-
tion of the Court of Claims thereunder turn, not on a claim of 
coverage, but on actual coverage by a patent and license of an 
invention manufactured for the United States and upon a condition 
subsequent—the issuance of notice that the department head be- 
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lieves the stipulated royalties to be unreasonable. Smithers v. 
Smith, 204 U. S. 632, and Bell v. Hood, 327 U. S. 678, distinguished. 
Pp. 137-139.

4. The fact that a suit in a District Court involving the question 
whether certain products manufactured for the United States in war-
time were covered by a patent and license might have been dismissed 
and the owner of the patent relegated to the Court of Claims under 
the Act of June 25,1910, as amended, 35 U. S. C. § 68, if the Royalty 
Adjustment Act were inapplicable because the products were not 
covered by the license, was no reason for the Circuit Court of 
Appeals to fail to pass on the question of coverage; since the con-
stitutionality of 35 U. S. C. § 68 already has been sustained by this 
Court and a dismissal under that section would not have required 
a decision on any constitutional question. Pp. 139, 140.

5. Section 2 of the Royalty Adjustment Act, providing that, if the 
licensor sues in the Court of Claims, the United States may avail 
itself of all defenses that might be pleaded by a defendant in an 
infringement suit, does not require that all suits involving licenses 
under the Act and presenting questions of coverage or validity be 
tried in the Court of Claims. Pp. 140,141.

6. Neither party having appealed from the part of the judgment of 
the District Court holding that some of the products were covered 
by the patent and license, the Circuit Court of Appeals was not 
properly concerned with their coverage or with the applicability of 
the Royalty Adjustment Act to them; the part of its order affecting 
those products was unwarranted; and it should not now be made 
the basis for approving a constitutional decision which was otherwise 
unnecessary. P. 141.

144 F. 2d 714, judgment vacated and case remanded.

In a suit to determine the validity of a patent and the 
rights of a licensor and licensee thereunder, the District 
Court held that the licensee was estopped to contest the 
validity of the patent, that some of its products were not 
covered, that others were covered and that the licensee was 
indebted for royalties. 47 F. Supp. 582. Only the 
licensor appealed. While the appeal was pending, the 
War Department, pursuant to the Royalty Adjustment 
Act of October 31,1942, 56 Stat. 1013, 35 U. S. C. Supp. V, 
§§ 89-96, issued notice stopping payment of royalties by
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the licensee on products manufactured for the United 
States and an order fixing a “fair and just” royalty at zero, 
on the theory that the patent was invalid. Thereupon 
the licensee moved to dismiss the appeal and remand to the 
District Court with directions to vacate its judgment—on 
the ground that the products were manufactured for the 
United States alone and that the operation of the Royalty 
Adjustment Act and the order thereunder transferred ju-
risdiction of the subject matter of the entire case to the 
Court of Claims. The licensor challenged the constitu-
tionality of the Act and the Government intervened to 
defend it. The Circuit Court of Appeals, without passing 
on the applicability of the Act, sustained its constitution-
ality, vacated the judgment of the District Court, and 
remanded the cause with instructions to proceed no fur-
ther until a justiciable controversy exists between the 
parties. 144 F. 2d 714. This Court granted certiorari, 
324 U. S. 832, heard arguments, and set the case for reargu-
ment. Then the Government suggested for the first time 
that the Circuit Court of Appeals should have avoided the 
question of constitutionality by first considering the ques-
tion of coverage. The judgment of the Circuit Court of 
Appeals is vacated and the case remanded for decision of 
any non-constitutional issues material to the appeal. 
P. 142.

L Joseph Farley argued the cause and filed a brief for 
petitioner on the original argument. Thomas J. Hughes 
and John G. Buchanan argued the cause for petitioner on 
the reargument. Messrs. Hughes and Farley filed a brief 
on the reargument.

Assistant Attorney General Shea argued the cause for 
t e United States, respondent, on the original argument.

ith him on the brief were Solicitor General Fahy, David 
’ Kreeger and Jerome H. Simonds. Assistant Attorney
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General Sonnett argued the cause for the United States, 
respondent, on the reargument. With him on the brief 
were Solicitor General McGrath, Arnold Raum, Paul A. 
Sweeney and Joseph B. Goldman.

William A. Stranch argued the cause for the Timken- 
Detroit Axle Co., respondent. With him on the briefs was 
J. Matthews Neale. James A. Hoffman was also on the 
brief on the original argument.

James D. Carpenter, Jr. and John G. Buchanan filed a 
brief on the original argument for Roscoe A. Coffman, as 
amicus curiae, urging reversal. William H. Webb and 
John G. Buchanan, Jr. were also with them on the brief on 
the reargument.

Mr . Chief  Justi ce  Vinso n  delivered the opinion of the 
Court.

Certiorari was granted in this case February 5,1945, on 
a petition addressed to the question of the constitution-
ality of the Royalty Adjustment Act of October 31,1942,1 
and of Royalty Adjustment Order No. W-3, issued by the 
War Department July 28, 1943. We find now, however, 
that the Circuit Court of Appeals had before it, not only 
the constitutional question, which was decided, but also a 
non-constitutional question, which alone might properly 
have served as an adequate ground on which to dispose of 
the appeal. This non-constitutional question was neither 
considered nor decided by the court below, nor argued 
here. We have concluded, therefore, that we should not 
pass on the constitutional question at this time, but should 
vacate the judgment of the Circuit Court of Appeals, and 
remand the case to it for decision of any non-constitutional 
issues material to the appeal.

156 Stat. 1013,35 U. S. C. Supp. V, §§ 89-96.
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To explain the reasons for this conclusion, we must state 
the history of the present proceedings in some detail.

They were begun by a complaint in a District Court filed 
by respondent, The Timken-Detroit Axle Company, 
against petitioner, Alma Motor Company, asking a de-
claratory judgment as to their respective rights under a 
patent held by Alma and a coextensive license from Alma 
to Timken. The complaint alleged the existence of the 
patent, purporting to cover certain “transfer cases” or 
auxiliary automotive transmissions, and the license, by 
which Timken was authorized to manufacture the pat-
ented articles and required to pay certain specified royal-
ties. It further alleged that Timken was engaged in 
manufacturing various designs of transfer cases, that some 
of these were once believed to have been covered by Alma’s 
patent and had been made the subject of royalty pay-
ments, but on the basis of later information Timken had 
concluded that none of them were covered, and that the 
patent was invalid. It asked for a judgment confirming 
this conclusion.

Alma answered, claiming that all Timken’s transfer 
cases were covered, that the patent was valid, and 
that Timken was estopped from challenging validity, 
and counterclaimed for a money judgment for unpaid 
royalties.

Foilowing a trial, the District Court filed findings and an 
opinion,2 and entered judgment December 2,1942. It held 
Timken estopped from challenging the validity of Alma’s 
patent; that certain specified types of Timken’s transfer 
cases (generally those denominated T-32 and T-43) were 
covered by the patent and license; that Timken was in-
debted to Alma for royalties thereon; and that other types 
(generally those denominated T-79) were outside the

2 Timken-Detroit Axle Co. v. Alma Motor Co., 47 F. Supp. 582 
(b. Del. 1942).



134 OCTOBER TERM, 1946.

Opinion of the Court. 329 U. S.

patent and license. The court indicated that unless the 
parties could agree on the amount of the royalties so held 
to be payable, a special master would be appointed to 
determine the amount.

Shortly before this judgment was entered, Congress 
enacted the Royalty Adjustment Act, which Alma seeks 
to attack here. The primary purpose of this Act was to 
reduce royalties for which the United States was ulti-
mately liable on inventions manufactured for it by a 
licensee, from pre-war rates to rates appropriate to the 
volume of production in wartime. Whenever during the 
war a government contractor manufactured under a 
license, and the royalties seemed excessive to the head of 
the department concerned, the latter was empowered to 
stop payments by notice to the licensor and licensee, and 
after a hearing, to fix by order “fair and just” royalties, 
“taking into account the conditions of wartime produc-
tion.” 3 Thereafter, the licensor could collect royalties 
from the licensee only at the rate so determined. If the 
licensor felt that the reduction was unfair, his remedy was 
by suit against the United States in the Court of Claims, 
where he could recover “fair and just compensation . . . 
taking into account the conditions of wartime produc-
tion.” 4 Whatever reduction was effected by the order was 
to inure to the benefit of the United States.

The notice, stopping payment of royalties from Timken 
to Alma, was issued by the War Department December 30, 
1942. Royalty Adjustment Order No. W-3 followed on 
July 28,1943, fixing a “fair and just” royalty at zero. The 
basis of this determination was the alleged invalidity of 
Alma’s patent, which the United States claims that the 
Act permits it to assert.5

3 56 Stat. 1013,35 U. S. C. Supp. V, § 89.
4 56 Stat. 1013, 35 U. S. C. Supp. V, § 90.
5 56 Stat. 1013,35 U. S. C. Supp. V, § 90.
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In the meantime, Alma had taken an appeal from Para-
graph 5 of the judgment of the District Court, which held 
that the T-79 transfer cases were outside the patent. Tim-
ken did not appeal. After the Order was promulgated, 
Timken moved to dismiss the appeal and remand to the 
District Court with directions to vacate its j udgment. The 
motion was predicated on an affidavit that Timken had 
manufactured transfer cases for the United States alone, 
together with the argument that the operation of the Act 
and Order transferred jurisdiction of the subject matter 
of the entire case to the Court of Claims. Alma countered 
with an attack on the constitutionality of the Act and 
Order, primarily as working a deprivation of property in 
contravention of the Fifth Amendment.

The United States had at this time already submitted 
an amicus brief, in which it argued that the Order had 
made the appeal moot; and when Alma’s constitutional 
attack was filed, the United States intervened in support 
of the Act and Order.

In its opinion6 the Circuit Court of Appeals considered 
that the question of the applicability of the Act and Order 
m this case was simply a question of their constitutional 
validity. It proceeded to consider this latter question, and 
decided that both the Act and the Order were entirely 
valid. Accordingly, it entered the following order:

“• . . it is now here ordered and adjudged by this 
Court that paragraph 5 of the judgment of the said 
District Court in this case be, and the same is hereby 
vacated and the cause is remanded to the District 
Court with directions to proceed no further therein 
unless and until it shall appear to the Court that 
a justiciable controversy again7 exists between the 
parties arising out of the facts set forth in the com-

6 Timken-Detroit Axle Co. v. Alma Motor Co., 144 F. 2d 714 (CCA 
3,1944).

The word “again” was deleted by an order of October 2,1944.
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plaint, except that the Court may, if it deems such 
action to be appropriate, vacate all or any part of the 
remainder of the judgment and dismiss the complaint 
as moot.”

The War Department notice was issued after the Dis-
trict Court’s judgment, but before appeal was filed in the 
Circuit Court of Appeals. It appears that at no time did 
any party urge on the Circuit Court of Appeals or did that 
court pass on the question whether the T-79 transfer cases 
were covered by Alma’s patent and license. Indeed, it 
was not until after we had granted certiorari and heard 
argument at the October 1944 term on the constitutional 
question, and set the case down for further argument this 
term, that the United States pointed to this omission, and 
suggested that the Circuit Court of Appeals should have 
avoided the question of constitutionality by first consider-
ing the question of coverage. It argued here that the 
prior determination of any non-constitutional questions 
which might dispose of a controversy is a practice which 
is dictated by sound principles of judicial administration. 
It moved to vacate the judgment of the Circuit Court of 
Appeals, and to remand the case to it for such determina-
tion. Both Alma and Timken opposed the motion. Ac-
tion was withheld pending argument on the motion and 
the case itself.

This Court has said repeatedly that it ought not pass 
on the constitutionality of an act of Congress unless such 
adjudication is unavoidable. This is true even though the 
question is properly presented by the record. If two ques-
tions are raised, one of non-constitutional and the other 
of constitutional nature, and a decision of the non-con-
stitutional question would make unnecessary a decision 
of the constitutional question, the former will be decided.8

8 Siler v. Louisville & Nashville R. Co., 213 U. S. 175, 193; Light v. 
United States, 220 U. S. 523, 538; Spector Motor Co. v. McLaughlin,
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This same rule should guide the lower courts as well as this 
one. We believe that the structure of the problems before 
the Circuit Court of Appeals required the application of 
the rule to this case.

At the outset that court was confronted with the merits 
of the appeal, which involved simply the coverage by the 
patent and license of the T-79 transfer cases. Later, how-
ever, it was confronted also with a problem of jurisdictional 
nature. This involved the effect wrought by the Act and 
Order on its power to proceed to an adjudication on the 
merits. If for any reason, the Act and Order had no ap-
plicability in the case, the court should proceed to the 
merits. If, however, they were controlling, Alma was 
relegated to its statutory remedy against the United States, 
and the court would be required to dismiss the appeal, and 
to vacate Paragraph 5 of the judgment in the District 
Court.

In the determination of this jurisdictional problem, we 
are of the opinion that the Circuit Court of Appeals 
erred. It assumed that this problem involved only the 
question of the constitutionality of the Act and Order. 
But the Act and Order, whether or not constitutional, do 
not control the disposition of this case unless they were 
intended to apply to it. The question of their applica-
bility is a non-constitutional question, the decision of 
which might have made unnecessary any consideration of 
constitutionality.

Were the Act and Order intended to apply? Their 
terms seem to make that depend upon whether the subject-
matter of the appeal—the T-79 transfer cases—were cov-
ered by the patent and license. The Act provides that it 
is only “whenever an invention . . . shall be manufac- 
tured . . . for the United States, with license from the 

223 U. S. 101, 105. See Brandeis, J., concurring in Ashwander v. 
Tennessee Valley Authority, 297 U. S. 288,347.



138 OCTOBER TERM, 1946.

Opinion of the Court. 329 U.S.

owner thereoj . . .” and the department head believes 
the stipulated royalties to be unreasonable, that the latter 
shall give “written notice of such fact to the licensor and 
to the licensee.” It is only after such notice that the de-
partment head may fix “fair and just” royalties, and only 
“such licensee” who is forbidden to pay additional amounts 
as royalties, and only “such licensor” who is relegated to 
the Court of Claims.9 Conversely, if the putative inven-
tion is manufactured without license, or if the putative 
patentee is not actually the owner, these powers and 
disabilities do not arise. Even Order No. W-3 does not 
refer to T-79 transfer cases as such. It forbids the 
payment of royalties only on transfer cases “under” this 
license, or any license pursuant to this patent, “which 
embody . . . the . . . alleged inventions.” Again, if 
the T-79s are not “under” the Alma-Timken license, or if 
they do not “embody” Alma’s patented claim, then the 
Order expressly leaves Alma’s and Timken’s rights and 
remedies unaffected.

Consequently, coverage of the T-79s, as well as consti-
tutionality of the Act and Order, was a crucial issue in 
deciding the jurisdiction of the Circuit Court of Appeals. 
If they are covered, the Act and Order apply, and it was 
then necessary to decide constitutionality in order to deter-
mine whether the court could proceed to a judgment on the 
merits. If the T-79s are not covered, the Act and Order 
manifestly do not apply, and the court could proceed to a 
judgment on the merits, whether the Act and Order are 
constitutional or not. In that event, of course, no consti-
tutional question would be decided.

The Circuit Court of Appeals may have thought that the 
applicability of the Act and Order turn not on actual cover-
age, but on a claim of coverage, and hence that applicabil-
ity was undisputed and only constitutionality was perti-

9 35 U. S. C. Supp. V, § 89.
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nent to jurisdiction in this case. Such construction is said 
to have some support in cases like Smithers v. Smith, 204 
U. S. 632, and Bell v. Hood, 327 U. S. 678, in which bona 
fide claims of rights were held to satisfy jurisdictional 
requirements as to the amount in controversy and as to 
the existence of a certain federal question, regardless of 
whether such claims would ultimately be established.

The answer to this argument is that the statutory lan-
guage 10 which controlled the cited cases expressly refers to 
the claim as the test of jurisdiction, whereas, as we have 
shown, the instant Act refers to the objective event. Fur-
thermore, the test in the Smithers and Bell cases, supra, is 
a condition precedent to the exercise of jurisdiction. 
Unless such exercise is made to turn on what the plaintiff 
rather than what the court says is at stake, the court’s 
jurisdictional ruling will often deny the plaintiff a forum 
when a full hearing might later have shown a right to 
relief. The test in this case, on the other hand, is a condi-
tion subsequent, in certain instances depriving the court 
of jurisdiction, and the same danger is not present.

Timken contends that the jurisdiction of all suits with 
respect to inventions manufactured for the United States 
in wartime is transferred to the Court of Claims, and that 
the coverage question is immaterial. It argues that where 
the Royalty Adjustment Act does not accomplish this 
transfer because the manufacture is not by a licensee, the 
Act of June 25,1910, as amended,11 should apply, and that 

10 “The district courts shall have original jurisdiction . . . where 
the matter in controversy exceeds . . . the sum or value of $3,000, and 
(a) arises under the Constitution or laws of the United States . . 
28U.S.C.§41.

11 Act of June 25, 1910, 36 Stat. 851, as amended by the Act of 
July 1, 1918, 40 Stat. 705, 35 U. S. C. § 68, provides in part: “When-
ever an invention described in and covered by a patent of the United 
States shall hereafter be used or manufactured by or for the United 
States without license of the owner thereof or lawful right to use

727731 0—47---- 15
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it has the same effect. It is said, therefore, that the case 
should have been dismissed whether there was coverage 
or not, and that the Circuit Court of Appeals properly 
refrained from deciding that question.

Assuming the premise is correct, we do not reach the 
same conclusion. Dismissal can be ordered under the 1910 
Act, if it applies, without deciding any constitutional ques-
tions, for that Act has already been before this Court and 
been approved.12 To order dismissal under the 1942 Act, 
however, or under one of the two Acts alternatively, re-
quires a determination of the constitutionality of the 
latter. As we have already indicated, this is sufficient 
reason for first deciding which Act impels the transfer.

It is true that § 2 of the Royalty Adjustment Act pro-
vides that, if the licensor sues in the Court of Claims, the 
United States “may avail itself of any and all defenses, 
general or special, that might be pleaded by a defendant 
in an action for infringement as set forth in title sixty of 
the Revised Statutes, or otherwise.”13 We deem it clear

or manufacture the same, such owner’s remedy shall be by suit 
against the United States in the Court of Claims for the recovery 
of his reasonable and entire compensation for such use and manu-
facture . . .”

12 Crozier v. Krupp, 224 U. S. 290; Richmond Screw Anchor Co. v. 
United States, 275 U. S. 331.

13 Section 2 provides in full:
“Any licensor aggrieved by any order issued pursuant to section 1 

hereof, fixing and specifying the maximum rates or amounts of roy-
alties under a license issued by him, may institute suit against the 
United States in the Court of Claims, or in the District Courts of the 
United States insofar as such courts may have concurrent jurisdiction 
with the Court of Claims, to recover such sum, if any, as, when added 
to the royalties fixed and specified in such order, shall constitute fair 
and just compensation to the licensor for the manufacture, use, sale, 
or other disposition of the licensed invention for the United States, 
taking into account the conditions of wartime production. In any 
such suit the United States may avail itself of any and all defenses,
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that such defenses would include questions of coverage 
as well as validity of a patent. But we do not think that 
§ 2 reflects a decision by Congress that all suits involving 
licenses under the Act and presenting questions of cover-
age or validity should be tried in the Court of Claims. As 
respects the problem with which we are now concerned, 
§ 2 does no more than to make available such defenses in 
the Court of Claims whenever the suits authorized by the 
Act are brought there.

Both Alma and Timken maintain that the constitu-
tional question could not be avoided by the Circuit Court 
of Appeals, because the T—32 and T-43 transfer cases 
were covered, if the T-79s were not, and were therefore 
necessarily subject to the Order. Indeed, the District 
Court decided that they were covered, and Timken did 
not appeal.

This point carries its own refutation. Neither party 
appealed from the adjudication as to the T-32 and T-43 
transfer cases. No claim as to them was before the Cir-
cuit Court of Appeals. There is no claim now that a liti-
gant may not appeal from part of a judgment, or that an 
appeal from part brings up the whole.14 * The Circuit 
Court of Appeals was not properly concerned with their 
coverage, or with the applicability to them of the Act or 
Order. Therefore, the part of its order affecting T-32s 
and T-43s was unwarranted, and should not now be made 
the basis for approving a constitutional decision which was 
otherwise unnecessary.

general or special, that might be pleaded by a defendant in an action 
or in ringement as set forth in title sixty of the Revised Statutes, or 

otherwise.”
thW$Ule 73 °f the Federal RuIes °f Civil Procedure provides that 

e notice of appeal . . . shall designate the judgment or part thereof 
appealed from ...”
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Alma objects strenuously to the Government “mending 
its hold” between the time it urged dismissal in an amicus 
brief in the Circuit Court of Appeals and argued consti-
tutionality there and here, and the time it filed here its 
motion to vacate and remand. The Government cer-
tainly aided and abetted the Circuit Court of Appeals in 
its error. But Alma is not without fault in creating the 
confusion. In its “Petition to Review” the Order, Alma 
asked the Circuit Court of Appeals to hold the Order 
unconstitutional. In its petition to the Circuit Court of 
Appeals for rehearing, it argued that the court should not 
have passed on constitutionality because Timken had not 
charged any royalties to the United States on T-79s, and 
the Act and Order were allegedly inapplicable. Before 
this Court it has returned to its original position.

We agree that much time has been wasted by the earlier 
failure of the parties to indicate, or the Circuit Court of 
Appeals or this Court to see, the course which should have 
been followed. This, however, is no reason to continue 
now on the wrong course. The principle of avoiding con-
stitutional questions is one which was conceived out of 
considerations of sound judicial administration. It is a 
traditional policy of our courts.15

The judgment is vacated and the case remanded for 
further proceedings in conformity with this opinion. 16

16 Charles River Bridge v. Warren Bridge, 11 Pet. 420,553 (1837).
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Companies engaged in catching and canning salmon in Alaska termi-
nated their agreement with the union representing their employees 
at the end of the 1939 season. Prior to the beginning of the 1940 
season, they opened negotiations in San Francisco with the same 
union for a new agreement. There ensued a controversy over wages 
which resulted in a failure to reach an agreement and a decision to 
conduct no operations during the 1940 season. Individuals who 
had worked for the companies during the 1939 season filed claims 
for unemployment benefits with the Alaska Unemployment Com-
pensation Commission. The Commission held that they were dis-
qualified from receiving payments for eight weeks under § 5 (d) 
of Alaska Extra. Sess. L., 1937, c. 4, as amended by Alaska Sess. L., 
1939, cc. 1, 51, which disqualifies an individual for eight weeks if 
“the Commission finds that his . . . unemployment is due to a 
labor dispute which is in active progress at the factory, establishment 
or other premises at which he . . . was last employed.” Held:

1. The Commission could properly find that a “labor dispute” 
existed within the meaning of § 5 (d) of the Alaska Act. Pp. 
149-151.

2. The term “labor dispute,” as used in § 5 (d) of the Alaska Act, 
need not be narrowly construed to require a strike or leaving of 
employment but may be construed as covering a situation where 
the controversy precedes the employment. Pp. 149-151.

3. Evidence that two of the companies had made extensive prepa-
rations for the 1940 operations, purchasing equipment and supplies, 
preparing ships and holding them in readiness for the expedition, 
and that they negotiated in good faith and failed to operate only 
because of their inability to negotiate satisfactory labor agreements 
before the beginning of the season, was sufficient to support the 
Commission’s finding that their unemployment was “due” to a 
labor dispute. Pp. 149-151.

4. Evidence showing, inter alia, that the withdrawal of another 
company from negotiations with the union and its determination 
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not to operate during the 1940 season occurred prior to the dead-
line for its operations and was caused primarily by factors other 
than its inability to negotiate a satisfactory labor contract did not 
support a finding by the Commission that its employees were unem-
ployed “due” to a labor dispute at the establishment at which they 
were last employed. Pp. 152,153.

5. Where the negotiations continued beyond the deadline dates 
set by the companies for the consummation of an agreement and 
beyond the dates of the applications for unemployment benefits, 
the Commission could properly find that a labor dispute was in 
“active progress” within the meaning of § 5 (d) of the Alaska Act, 
even if it be assumed that at some time within the eight-week period 
of disqualification the point was reached when all possibility of 
settlement disappeared. P. 153.

(a) The question is one of specific application of a broad statu-
tory term in a proceeding in which the agency administering the 
statute must determine it initially. P. 153.

(b) The reviewing court’s function is limited; and all that is 
needed to support the Commission’s interpretation is that it has 
“warrant in the record” and a “reasonable basis in law.” Pp. 
153,154.

6. This Court is unable to say that the Commission’s construction 
was irrational or without support in the record, since the Com-
mission might reasonably conclude that the unemployment was not 
of the “involuntary” nature which the statute was designed to 
alleviate. P. 154.

7. The fact that, in accordance with the usual procedure, the wage 
negotiations were conducted in San Francisco and Seattle, instead 
of at the place of work in Alaska, did not prevent the dispute from 
being “at the factory, establishment, or other premises” within 
the meaning of § 5 (d) of the Alaska Act. Pp. 154-156.

8. A reviewing court usurps the administrative agency’s function 
when it sets aside an administrative determination on a ground not 
theretofore presented and deprives the agency of an opportunity 
to consider the matter, make its ruling, and state the reasons for 
its action—where the statute provides that judicial review is per-
mitted only after exhaustion of administrative remedies. P. 155.

149 F. 2d 447, affirmed in part, reversed in part.

The Unemployment Compensation Commission of 
Alaska held certain employees of salmon canneries dis-
qualified for eight weeks from receiving unemployment
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compensation benefits, on the ground that their unemploy-
ment was due to a “labor dispute” within the meaning 
of the Alaska Unemployment Compensation Law, Alaska 
Extra. Sess. L., 1937, c. 4, as amended by Alaska Sess. L., 
1939, cc. 1, 51. The District Court affirmed the Com-
mission’s holding. The Circuit Court of Appeals reversed. 
149 F. 2d 447. This Court granted certiorari. 326 U. S. 
700. Affirmed in part, reversed in part, and remanded. 
P.156.

Marshall P. Madison argued the cause for petitioners. 
With him on the briefs were E. Coke Hill and Francis R. 
Kirkham.

Herbert Resner argued the cause and filed a brief for 
respondents.

Mr . Chief  Justice  Vins on  delivered the opinion of the 
Court.

In May, 1940, the individual respondents filed claims 
for unemployment benefits with the Unemployment 
Compensation Commission of the Territory of Alaska. 
After an initial determination by an examiner and after 
decision by a referee, the Commission held that the claim-
ants were disqualified from receiving benefits for a period 
of eight weeks, since their unemployment was due to a 
labor dispute in active progress within the meaning of the 
Alaska Unemployment Compensation Law.1 The United 
States District Court affirmed the Commission’s holding 
in all particulars. The Circuit Court of Appeals reversed, 
one judge dissenting. We granted certiorari because of 
the public importance of the questions involved.2

1 Extraordinary Session Laws of Alaska, 1937, Chapter 4 as amended 
by Chapters 1 and 51, Session Laws of Alaska, 1939.

2 The Alaska statute is part of the legislative scheme for unemploy-
ment compensation induced by the provisions of the Social Security 
Act of 1935. 49 Stat. 620, 626-627, 640. It is said that forty-three
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Among the petitioners are three corporations engaged 
principally in the business of salmon fishing, canning, and 
marketing. One of the companies owns canneries and 
other facilities at Karluk, Chignik, and Bristol Bay, 
Alaska. The other two companies operate only at Bristol 
Bay. Catching and canning salmon is a seasonal activity.3 
The companies customarily hire workers at San Francisco 
at the beginning of the season, transport them to the 
Alaskan establishments, and return them to San Fran-
cisco at the season’s end. Similar operations are carried 
on by other companies out of other west coast ports, 
notably Seattle and Portland. The individual respondents 
are all members of the Alaska Cannery Workers Union 
Local No. 5, and each worked in Alaska for one of the 
three companies during the 1939 season. Local No. 5 is 
the recognized bargaining agent of the cannery workers 
in the San Francisco area.

In 1939, as had been the practice for some years, the 
union entered into a written agreement with the compa-
nies, covering in considerable detail the matters of wages, 
hours, conditions of employment, and the like. After the 
end of the 1939 season, the companies terminated the 
agreement then in effect, which made necessary the negoti-
ation of a new contract for the 1940 season. Consequently, 
on March 6,1940, the companies through their authorized 
agent, Alaska Salmon Industry, Inc., invited the union to 
enter into negotiations for a new agreement. In a series 
of meetings held shortly thereafter, serious disagreement

states and territories have provisions similar to those in the Alaska law 
disqualifying from unemployment benefits persons unemployed due to 
a labor dispute.

8 As provided by Benefit Regulation No. 10 of the Alaska Unem-
ployment Compensation Commission, the season at Karluk extends 
from April 5 to September 5, at Chignik from April 1 to September 10, 
and at Bristol Bay from May 5 to August 25.
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appeared which quickly developed into an impasse on the 
question of wages. The union demanded wages equal to 
or in excess of those paid under the terms of the 1939 agree-
ment. The companies offered wages which for the most 
part were below those paid in 1939. On April 1,1940, the 
union caused the negotiations as to the wage issue to be 
transferred from San Francisco to Seattle, where an at-
tempt was being made to effect a coastwide agreement to 
cover all west coast companies carrying on salmon opera-
tions in Alaska. Local No. 5, however, refused to sign a 
“memorandum” agreement incorporating such terms as 
might result from the concurrent Seattle negotiations.

On April 3, the companies notified the union that if 
operations were to be carried on in Karluk and Chignik 
during the 1940 season, an agreement with respect to the 
former would have to be reached by April 10 and with 
respect to the latter by April 12. Although negotiations 
proceeded up to the deadlines, the parties arrived at no 
understanding, and on April 22 Alaska Salmon Industry, 
Inc., formally announced that no operations would be 
carried on in Karluk and Chignik during 1940. Meetings 
continued, however, in an effort to come to an under-
standing with respect to Bristol Bay before the arrival of 
the May 3d deadline which had been set for those opera-
tions. Although federal mediators intervened in an 
attempt to discover a suitable compromise, the deadline 
date passed without agreement. It appears that, after 
May 3, negotiations continued in Seattle, where a contract 
affecting only canners and workers operating out of ports 
other than San Francisco was finally executed on May 29. 
The companies and union which are involved in this case 
were specifically excluded from the terms of the 1940 
Seattle agreement.

Shortly after May 3, the individual respondents filed 
claims for unemployment benefits with the Alaska Unem-
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ployment Compensation Commission. The Commission, 
acting through an examiner, held that respondents were 
disqualified from receiving payments for the statutory 
period of eight weeks under the provisions of § 5 (d) of the 
Alaska law. At the time this case arose, that section 
stated in part: “An individual shall be disqualified for 
benefits . . . (d) For any week with respect to which the 
Commission finds that his total or partial unemployment 
is due to a labor dispute which is in active progress at the 
factory, establishment or other premises at which he is 
or was last employed; provided, that such disqualification 
shall not exceed the 8 weeks immediately following the 
beginning of such dispute . .

In pursuance of the appeal provisions of the statute,4 
respondents asked for a review of the examiner’s deter-
mination. The Commission, in response to this applica-
tion, appointed a Referee to pass on the disputed claims. 
The scope of the hearings was confined to the issue of 
whether the unemployment of the claimants was caused 
by the existence of a labor dispute. At the end of the pro-
ceedings, the Referee came to the conclusion that, al-
though there was a labor dispute in existence initially, 
the dispute was no longer “in active progress” after the 
passing of the dates fixed by the companies for consum-
mation of the working agreements. Consequently, the 
disqualification under § 5 (d) with respect to each of the 
localities was held no longer to attach after the passage 
of the respective deadline dates.5'

4 Section 6(c) and §6(d), Chapter 1, Session Laws of Alaska, 
1939.

5 The Referee found that there had been unemployment due to a 
labor dispute in active progress at Karluk from April 5, when the 
season opened, to April 10, the deadline date, and at Chignik from 
April 1 to April 12. Since the deadline date with respect to Bristol 
Bay was set two days before the season opened there, the Referee 
found that there was no dispute in active progress at those plants.
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The Commission, on appeal,6 reversed the Referee’s de-
cision and held that, within the meaning of the Alaska 
law, a labor dispute was in active progress throughout 
the entire eight-week statutory period of disqualification 
beginning with the opening of the season in each locality. 
Consequently, no benefits were payable until the expira-
tion of the disqualification period. The United States 
District Court affirmed the Commission’s decision in all 
particulars.7 The Circuit Court of Appeals, with one 
judge dissenting, reversed, however, on the ground that 
the labor dispute was not physically at the Alaska can-
neries where the individual respondents had been last 
employed.

We are met at the outset with the contention that the 
facts of this case do not present a “labor dispute” within 
the meaning of § 5 (d) of the Alaska Act. Respondents 
urge that the term must be narrowly construed to require 
a strike or leaving of employment which, in turn, calls 
for a presently-existing employment relation at the time 
the dispute arises.8 According to this view, the term 

6 This procedure was in pursuance of § 6 (e) of the Act as amended 
by Chapter 1, Session Laws of Alaska, 1939.

7 Section 6 (i) of the Act provides that within thirty days after the 
decision of the Commission has become final, any party aggrieved may 
secure judicial review in the United States District Court. The sec-
tion states, “In any judicial proceeding under this Section, the find-
ings of the Commission as to the facts, if supported by evidence and 
in the absence of fraud, shall be conclusive, and the jurisdiction of said 
Court shall be confined to questions of law.”

A number of state courts in construing similar legislation have 
found “labor disputes” to have existed in situations where no con-
tractual employment relation presently existed. Each of these cases 
involved a work stoppage in the interval between the expiration of 
an old labor contract and the consummation of a new agreement. 
Miners in General Group v. Hix, 123 W. Va. 637, 17 S. E. 2d 810 
(1941); Ex parte Pesnell, 240 Ala. 457, 199 So. 726 (1940); Barnes v. 
Hall, 285 Ky. 160, 146 S. W. 2d 929 (1940); Block Coal & Coke Co.
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would not cover a situation, such as presented here, where 
the controversy precedes the employment. Respondents 
would justify this restricted construction on the ground 
that the Unemployment Compensation Law is remedial 
legislation, and any provision limiting benefits under the 
Act should be narrowly interpreted.

The term “labor dispute” is not defined in the statute. 
The term appears in the Act in one other connection, how-
ever. Section 5 (c) (2) (A) provides that benefits under 
the Act will not be denied any individual, otherwise eligi-
ble, who refuses to accept new work “if the position offered 
is vacant due directly to a strike, lockout, or other labor 
dispute.” The Social Security Act of 1935* 9 requires that 
the state or territorial law contain a provision to this effect 
before the legislation can be approved by the Social Secu-
rity Board. Obviously, for the purposes of § 5 (c) (2) (A), 
the term, “labor dispute,” has a broader meaning than that 
attributed to it by respondents. Unless the Territorial 
Legislature intended to give a different meaning to the 
same language appearing in another subdivision of the 
same section, the term must be given a broader meaning 
than that contended for by the respondents, for the pur-
poses of § 5 (d) as well. We need not determine whether 
“labor dispute” must in all cases be construed as broadly 
as it is defined in the Norris-LaGuardia Act10 and the

v. United Mine Workers of America, 177 Tenn. 247, 148 S. W. 2d 
364, 149 S. W. 2d 469 (1941); Sandoval v. Industrial Comm’n, 110 
Colo. 108,130 P. 2d 930 (1942).

9 49 Stat. 640,26 U. S. C. § 1603 (5) (A).
10 47 Stat. 70, 29 U. S. C. § 101. The Norris-LaGuardia Act con-

tains the following definition: “The term ‘labor dispute’ includes any 
controversy concerning terms or conditions of employment, or con-
cerning the association or representation of persons in negotiating, 
fixing, maintaining, changing, or seeking to arrange terms or con-
ditions of employment, regardless of whether or not the disputants 
stand in the proximate relation of employer and employee.” 47 Stat. 
73, 29 U. S. C. § 113 (c). A number of state courts have found this 
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National Labor Relations Act.11 But here there was full- 
scale controversy. Companies engaged in carrying on a 
seasonal business were ranged against a union represent-
ing seasonal workers who had been employed by the com-
panies in the previous year. Dispute there certainly was; 
and the subject of that dispute consisted of matters usually 
contested in labor disputes as that term is normally under-
stood.12 Since we find nothing to indicate that the Ter-
ritorial Legislature intended a contrary result, we con-
clude that the Commission might properly find a “labor 
dispute” here presented within the meaning of § 5 (d) of 
the Alaska Act.

We think that there is evidence in the record to support 
the Commission’s conclusion that respondents’ unemploy-
ment was “due” to a labor dispute insofar as that holding 
relates to the individual respondents employed in 1939 
by the Alaska Packers Association and the Red Salmon 
Canning Company. At the hearings before the Referee, 
the respondents attempted to establish that the compa-
nies called off their 1940 operations for reasons other than 
their inability to negotiate a satisfactory labor agreement. 
It was argued, for example, that the companies feared a 
poor catch as a result of governmental restrictions on fish-
ing applicable to the 1940 season. The evidence adduced

and the similar definition in the National Labor Relations Act per-
suasive in their construction of the term appearing in unemployment 
compensation legislation similar to the Alaska Act. Miners in General 
Group v. Hix, 123 W. Va. 637, 17 S. E. 2d 810 (1941); Barnes v. 
Hall, 285 Ky. 160, 146 S. W. 2d 929 (1940); Ex parte Pesnell, 240 
Ala. 457, 199 So. 726 (1940); Sandoval v. Industrial Comm’n, 110 
Colo. 108, 130 P. 2d 930 (1942). The Alabama legislature incorpo-
rated the definition appearing in the Norris-LaGuardia Act into the 
Alabama unemployment compensation act. Ala. Code, Tit. 26 
§214 (A).

1149 Stat. 449,29 U. S. C. § 151.
12 The Examiner, the Referee, the Commission, the District Court, 

and presumably the Circuit Court of Appeals all found a “labor dis-
pute” to have existed, at least before the arrival of the deadline dates.
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before the Referee indicates that both of the above-men-
tioned companies made extensive preparations for the 1940 
operations. In anticipation, equipment and supplies of 
the value of several hundred thousand dollars were pur-
chased. Ships were prepared and held in readiness for the 
expeditions. The Referee found that these companies 
negotiated in good faith and failed to operate in Alaska 
during the 1940 season only because of their inability to 
negotiate satisfactory labor agreements before the passing 
of the deadline dates. There is evidence that the Alaska 
Packers Association expected to hire about two-thirds the 
number of workers in 1940 it had employed in 1939. But 
there is nothing in the record to establish that any of the 
claimants in this action would have been unemployed as 
a result of this contemplated curtailment in activity, or, if 
any of the respondents would have been affected, which of 
their number would have been unemployed. It appears 
that the Red Salmon Canning Company expected to use 
the same number of workers in 1940 as in 1939, or possibly 
a few more. Under these circumstances, we think that the 
Commission’s finding that the unemployment was “due” 
to the labor dispute should stand insofar as it relates to 
the claimants indicated.

But a different situation is presented with reference to 
the respondents employed by the Alaska Salmon Company 
in 1939. That company has an establishment only at Bris-
tol Bay. On April 30, three days before the deadline 
relating to the Bristol Bay operations, Alaska Salmon 
withdrew from the negotiations with the union and an-
nounced that it was unable to send an expedition to Alaska 
in 1940. The Referee found that the withdrawal was 
caused primarily by factors other than the company’s in-
ability to negotiate a satisfactory labor contract. At the 
hearings before the Referee, counsel for the company stip-
ulated that, even though the other companies had negoti-
ated a labor agreement with the union before the deadline
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date, Alaska Salmon would have conducted no operations 
out of San Francisco in 1940 after its withdrawal from 
negotiations. We conclude that the record does not sup-
port the finding of the Commission that the respondents 
employed by the Alaska Salmon Company in 1939 were 
unemployed “due” to a labor dispute at the establishment 
at which last employed.

Respondents urge that, assuming their unemployment 
was due to a labor dispute, there was no labor dispute in 
active progress,” within the meaning of the Act, after the 
passage of the deadline dates. It is argued that when the 
expeditions were abandoned by the companies, the dispute 
must necessarily have terminated since there was no pos-
sible way in which negotiations could have brought about a 
settlement. It should be observed, however, that the rec-
ord does not reveal that negotiations abruptly terminated 
with the passing of the last deadline date. Conferences 
continued at Seattle in which both the companies and the 
union were represented. The respondents considered the 
negotiations sufficiently alive to make an offer of terms at 
least as late as May 29. Even if it be assumed that at some 
time within the eight-week period of disqualification the 
point was reached when all possibility of settlement dis-
appeared, it does not follow that the Commission’s finding 
of a dispute in “active progress” must be overturned. 
Here, as in Labor Board v. Hearst Publications, Inc., 322 
U. S. Ill, 131 (1944), the question presented “is one of 
specific application of a broad statutory term in a pro-
ceeding in which the agency administering the statute 
must determine it initially.” To sustain the Commission’s 
application of this statutory term, we need not find that 
its construction is the only reasonable one, or even that it 
is the result we would have reached had the question arisen 
m the first instance in judicial proceedings. The “review-
ing court’s function is limited.” All that is needed to sup-
port the Commission’s interpretation is that it has
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“warrant in the record” and a “reasonable basis in law.” 
Labor Board v. Hearst Publications, Inc., supra; Roch-
ester Telephone Corp. v. United States, 307 U. S. 125 
(1939).

Applying these tests, we are unable to say that the Com-
mission’s construction was irrational or without support in 
the record. The Commission apparently views a dispute 
as “active” during the continuance of a work stoppage in-
duced by a labor dispute. That agency might reason-
ably conclude that the unemployment resulting from such 
work stoppage is not of the “involuntary” nature which 
the statute was designed to alleviate, as indicated by the 
statement of public policy incorporated in the Act by the 
Territorial Legislature.13 We see nothing in such a view 
to require our substituting a different construction from 
that made by the Commission entrusted with the responsi-
bility of administering the statute.14

Nor can we accept the argument of the majority of the 
Court of Appeals that since negotiations between the com-
panies and the workers were carried on in San Francisco 
and Seattle, the dispute could not be said to be “at” the

13 The “Declaration of Territorial Public Policy” states that “Invol-
untary unemployment is ... a subject of general interest and con-
cern which requires appropriate action by the legislature.” It is 
further stated that the public welfare demands the compulsory 
setting aside of unemployment reserves “for the benefit of persons 
unemployed through no fault of their own.” Chapter 4, Extraordi-
nary Session Laws of Alaska, 1937. (Italics supplied.)

Several state courts have concluded that the disqualification relating 
to unemployment due to a labor dispute is a reflection of the broad 
policy of the legislation to compensate only persons involuntarily 
unemployed. Barnes v. Hall, 285 Ky. 160, 146 S. W. 2d 929 (1940); 
Deshler Broom Factory v. Kinney, 140 Neb. 889, 2 N. W. 2d 332 
(1942); Sandoval v. Industrial Commission, 110 Colo. 108, 130 P. 
2d 930 (1942).

14 Labor Board v. Hearst Publications, supra; Rochester Telephone 
Corp. v. United States, supra. Cf. Social Security Board v. Nierotko, 
327 U. S. 358 (1946).
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Alaskan establishments as required by the statute. So far 
as we are able to determine, this issue was injected for 
the first time by the opinion of the majority of the Court 
of Appeals. The contention does not seem to have been 
raised or pressed by respondents up to that point. The 
responsibility of applying the statutory provisions to the 
facts of the particular case was given in the first instance 
to the Commission. A reviewing court usurps the 
agency’s function when it sets aside the administrative 
determination upon a ground not theretofore presented 
and deprives the Commission of an opportunity to con-
sider the matter, make its ruling, and state the reasons 
for its action.18 Nor do we find the argument advanced 
below convincing on its merits. It is clear that the sub-
ject matter of the dispute related to the operation of the 
Alaskan establishments. As a result of the dispute, the 
normal activities involved in catching and canning salmon 
were not carried on throughout the 1940 season at any of 
those establishments. We do not consider significant the 
fact that the companies and the union did not negotiate 
at the canneries or on the ships in Alaskan waters. A leg-
islature familiar with the nature of seasonal operations 
carried on in the Territory could hardly have been unaware 
of the fact that companies and workers customarily car-
ried on negotiations far distant from the Alaskan estab-
lishments. It seems unlikely that it was intended that 
this ordinary and usual procedure should defeat the dis-
qualification for benefits incorporated in the Act. Fur-
thermore, it should be observed that the respondent union * 13

18 Section 6 (h) of the Act states that judicial review of the Commis-
sion’s decision “shall be permitted only after any party claiming to be 
aggrieved thereby has exhausted his administrative remedies as pro-
vided by this Act.” Cf. Myers v. Bethlehem Shipbuilding Corp., 303 
U. S. 41, 50-51 (1938) ; Regal Knitwear Co. v. Labor Board, 324 U. S.

13 (1945); Phelps Dodge Corp. v. Labor Board, 313 U. S. 177, 
196-197 (1941).

727731 0—47---- 16
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voluntarily entered into the negotiations conducted at San 
Francisco and Seattle and at no time challenged the pro-
priety of this practice. Thus if we assume with respond-
ents that this issue is properly presented for consideration, 
we conclude that under the circumstances of this case the 
dispute was “at the factory, establishment, or other 
premises” in the sense intended by the Territorial 
Legislature.

For the reasons stated, the judgment of the Circuit 
Court of Appeals is affirmed insofar as it holds that the 
statutory eight-week period of disqualification is inappli-
cable to the individual respondents employed by the 
Alaska Salmon Company in 1939. In all other particu-
lars, the judgment of the Circuit Court of Appeals is 
reversed and the case remanded to the District Court 
with instructions to remand for further proceedings pur-
suant to this opinion.

VANSTON BONDHOLDERS PROTECTIVE 
COMMITTEE v. GREEN et  al .

NO. 42. CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR 
THE SIXTH CIRCUIT.*

Argued October 22, 1946.—Decided December 9, 1946.

In a reorganization proceeding under Chapter X of the Bankruptcy 
Act, claim was made under a covenant in a first mortgage indenture 
for interest on interest which had accrued after payments by the 
debtor corporation had been suspended by a court order in an equity 
receivership, which was succeeded by a reorganization proceeding 
under § 77B and later by the Chapter X proceeding. The corpo-
ration was insolvent; its assets were sufficient to pay the first mort-
gage bondholders in full, including the interest on interest; but to

*Together with No. 43, Vanston Bondholders Protective Committee 
v. Early et al.; No. 44, Vanhorn Bondholders Protective Committee v. 
Green et al.; and No. 45, Vanhorn Bondholders Protective Committee 
v. Early et dl., on certiorari to the same court.
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allow payment of the interest on interest would greatly reduce the 
share of the subordinate creditors in the reorganized corporation. 
Held:

1. Since the interest was left unpaid by order of the court, imposi-
tion of interest on that unpaid interest would be inequitable. P. 165.

2. It is not necessary for this Court to pass on the question of 
possible conflicts between the laws of different States having some 
interest in the indenture transaction or upon the validity of the 
provision for the payment of interest on interest under applicable 
state law; because a bankruptcy court, in determining what claims 
are allowable and how a debtor’s assets shall be distributed, does 
not apply the law of the State where it sits, but administers and 
enforces the Bankruptcy Act in accordance with equitable principles. 
P. 162.

3. The general rule in bankruptcy and in federal equity receiver-
ship has long been that interest on the debtor’s obligations ceases 
to accrue at the beginning of proceedings, since exaction of interest 
where power of a debtor to pay was suspended by law would be 
inequitable. P. 163.

4. Simple interest on secured claims accruing after the petition 
was filed is denied unless the security is worth more than the sum 
of principal and interest due. P. 164.

5. To allow a secured creditor interest where his security is worth 
less than the value of his debt would be inequitable to unsecured 
creditors. P. 164.

6. But, where an estate is ample to pay all creditors and to pay 
interest even after the petition was filed, equitable considerations 
permit payment of this additional interest to the secured creditor 
rather than to the debtor. P. 164.

7. The touchstone of each decision on allowance of interest in 
bankruptcy, receivership and reorganization has been a balance 
of equities between creditor and creditor or between creditors and 
the debtor. P. 165.

8. That this proceeding has moved from equity receivership 
through § 77B to Chapter X in the wake of statutory change does 
not make these equitable considerations inapplicable. P. 165.

9. It would not be consistent with equitable principles to enrich 
the first mortgage bondholders at the expense of the subordinate 
creditors because of a failure to pay when payment had been pro-
hibited by a court order entered for the joint benefit of debtor, 
creditors, and the public. Pp. 165-167.

151 F. 2d 470, affirmed.
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A District Court appointed an equity receiver for a cor-
poration and suspended payment of its debts. The equity 
receivership was succeeded by reorganization proceedings 
under § 77B of the Bankruptcy Act and later by a Chap-
ter X proceeding. The District Court held the first mort-
gage bondholders entitled to interest on interest accruing 
after the receivership, on the theory that the validity of 
the covenant therefor was determined by New York law 
and that it was valid thereunder. Holding that New York 
law prohibited covenants for payment of interest on inter-
est, the Circuit Court of Appeals reversed. 151 F. 2d 470. 
This Court granted certiorari. 327 U. S. 774. Affirmed 
on other grounds. P. 167.

George W. Jaques argued the cause for petitioner in Nos. 
42 and 43. With him on the brief were LeWright Brown-
ing and Rudolf B. Schlesinger.

Robert J. Bulkley argued the cause and filed a brief for 
petitioner in Nos. 44 and 45.

Roger S. Foster argued the cause for the Securities & 
Exchange Commission, respondent. With him on the 
brief were Solicitor General McGrath, Philip Elman and 
Alexander Cohen.

Chas. I. Dawson argued the cause for Early et al., 
respondents. With him on the brief was A. Shelby 
Winstead.

Jay Raymond Levinson argued the cause for the Green 
Committee et al., respondents. With him on the brief 
was Oscar S. Rosner.

Mr . Just ice  Black  delivered the opinion of the Court.
December 2,1930, a Kentucky District Court appointed 

an equity receiver of Inland Gas Corporation to take com-
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plete and exclusive control, possession, and custody of all 
of Inland’s properties, and enjoined Inland’s officers from 
paying its debts. At that time there was no interest un-
paid on Inland’s first mortgage bonds. February 1, 1931, 
semiannual interest coupons fell due on these bonds. The 
debtor could not pay; the court did not direct the receiver 
to pay. The indenture trustee, acting under the terms 
of the indenture, promptly declared the entire principal 
due and payable despite the previous assumption of cus-
tody of the estate by the federal court. In 1935, the same 
District Court approved a creditor’s petition for reorgani-
zation under § 77B of the Bankruptcy Act, and at a subse-
quent date the reorganization was continued as a Chap-
ter X proceeding.1 The indenture provides for payment 
of interest on unpaid interest. Inland is insolvent, but 
its assets are sufficient to pay the first mortgage bond-
holders in full, including the interest on interest. Should 
interest on interest be paid, however, subordinate creditors 
would receive a greatly reduced share in the reorganized 
corporation. These latter concede that the first mort-
gage bondholders should receive simple interest on the 
principal due them, but challenge their right to be paid 
interest on interest2 which fell due after the court took 
charge of Inland, and which interest the Court, out of con-
sideration for orderly and fair administration of the estate, 
directed the receiver not to pay on the due date. It is this 
controversy which we must determine.

The first mortgage indenture document was written and 
signed in New York, designated a New York bank as trus-

1 Section 77B was enacted June 7, 1934, 48 Stat. 912. The § 77B 
petition in this case was filed while the estate continued in the equity 
receivership. Section 77B was superseded by Chapter X, 52 Stat. 883, 
H U. S. C. § 501 et seq. Section 276 of Chapter X, 11 U. S. C. 676, 
authorized continuance of the § 77B proceedings under Chapter X. 
See Young v. Higbee Co., 324 U. S. 204,205, n. 1.

2 The claims for interest on interest amount to some $500,000.



160 OCTOBER TERM, 1946.

Opinion of the Court. 329 U. S.

tee, and provided for payment of the bonds and attached 
interest coupons at the office of the trustee in New York 
or, at the option of the bearer, at a bank in Chicago, Illi-
nois. A group of investment bankers underwrote the 
issue, sold the bonds to the public, and received a percent-
age of the proceeds and additional compensation for their 
services. Inland was organized under the corporation 
laws of Delaware. Its principal place of business was in 
Kentucky, and the property mortgaged was located in that 
state.

Under these circumstances the District Court was of the 
opinion that it must allow the claim for interest on interest 
if the indenture covenant was valid; that its validity must 
be determined by the law of New York, because the inden-
ture was signed and the bonds were payable there; and 
that the covenant was valid there. Accordingly, the first 
mortgage bondholders were held entitled to interest on 
interest. Holding that New York prohibited covenants 
for payment of interest on interest, the Circuit Court of 
Appeals reversed. 151 F. 2d 470. We granted certiorari 
because of the importance of the questions raised.

The Circuit Court of Appeals thought the bankruptcy 
court must allow or disallow the claim for interest on inter-
est according to whether the covenant to pay it was valid 
or invalid as between the parties to that covenant. It 
considered the covenant invalid and therefore unenforce-
able in bankruptcy upon two alternative assumptions. 
First, it assumed that a controlling federal rule required 
the bankruptcy court to determine validity or invalidity 
of the contract by looking to the law of New York, the 
state where the court found that the contract was “made” 
and primarily payable.3 Second, since the bankruptcy

3 The Circuit Court of Appeals thought a reference to New York 
law was authorized by the following cases: Cromwell v. County of 
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court was sitting in Kentucky, it should determine valid-
ity of the covenant as would a Kentucky court. Review-
ing Kentucky decisions, the Circuit Court of Appeals 
concluded that Kentucky courts also would apply New 
York substantive law. Arriving at New York law by both 
hypotheses, the Circuit Court of Appeals interpreted that 
law as rendering the covenant invalid. We agree with the 
conclusion of the Circuit Court of Appeals that the claim 
for interest on interest should not be permitted to share in 
the debtor’s assets, but disagree with the reasons given for 
that conclusion.

A purpose of bankruptcy is so to administer an estate 
as to bring about a ratable distribution of assets among 
the bankrupt’s creditors. What claims of creditors are 
valid and subsisting obligations against the bankrupt at 
the time a petition in bankruptcy is filed is a question 
which, in the absence of overruling federal law, is to be 
determined by reference to state law.4 Bryant v. Swofford 
Bros., 214 U. S. 279, 290-291; Security Mortgage Co. v. 
Powers, 278 U. S. 149, 153-154. But obligations, such as 
the one here for interest, often have significant contacts in 
many states, so that the question of which particular 
state’s law should measure the obligation seldom lends 
itself to simple solution. In determining which contact is 
the most significant in a particular transaction, courts can

<Sac, 96 U. S. 51; Scudder n . National Bank, 91 U. S. 406, 412; Liver-
pool Steam Co. n . Phenix Ins. Co., 129 U. S. 397, 453. None of these 
cases nor any cited by petitioner here, e. g., Seeman v. Philadelphia 
Warehouse Co., 274 U. S. 403, involve questions of distribution of a 
debtor’s assets in receivership, bankruptcy or reorganization to meet 
claims for interest on interest said to have accrued after a court took 
possession of a debtor’s estate.

4 Of course, there might be instances where the validity of the obli-
gation would be determined by reference to the law of some foreign 
country.
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seldom find a complete solution in the mechanical for-
mulae of the conflicts of law. Determination requires the 
exercise of an informed judgment in the balancing of all 
the interests of the states with the most significant con-
tacts in order best to accommodate the equities among the 
parties to the policies of those states. Certainly the part 
of this transaction which touched New York, namely, that 
the indenture contract was written, signed, and payable 
there, may be a reason why that state’s law should govern. 
But apparently the bonds were sold to people all over the 
nation. And Kentucky’s interest in having its own laws 
govern the obligation cannot be minimized. For the prop-
erty mortgaged was there; the company’s business was 
chiefly there; its products were widely distributed there; 
and the prices paid by Kentuckians for those products 
would depend, at least to some extent, on the stability of 
the company as affected by the carrying charges on its 
debts. But we need not decide which, if either, of these 
two states’ laws govern the creation and subsistence and 
validity of the obligation for interest on interest here in-
volved. For assuming, arguendo, that the obligation for 
interest on interest is valid under the law of New York, 
Kentucky, and the other states having some interest in the 
indenture transaction, we would still have to decide 
whether allowance of the claim would be compatible with 
the policy of the Bankruptcy Act. Cf. Kuehner v. Irving 
Trust Co., 299 U. S. 445,451.

In determining what claims are allowable and how a 
debtor’s assets shall be distributed, a bankruptcy court 
does not apply the law of the state where it sits. Erie 
R. R. v. Tompkins, 304 U. S. 64, has no such implication. 
That case decided that a federal district court acquiring 
jurisdiction because of diversity of citizenshp should adju-
dicate controversies as if it were only another state court. 
See Holmberg v. Armbrecht, 327 U. S. 392. But bank-
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ruptcy courts must administer and enforce the Bank-
ruptcy Act as interpreted by this Court in accordance 
with authority granted by Congress to determine how and 
what claims shall be allowed under equitable principles.8 
And we think an allowance of interest on interest under 
the circumstances shown by this case would not be in 
accord with the equitable principles governing bankruptcy 
distributions.

When and under what circumstances federal courts will 
allow interest on claims against debtors’ estates being ad-
ministered by them has long been decided by federal law. 
Cf. Board of Comm’rs of Jackson County v. United States, 
308 U. S. 343; Royal Indemnity Co. v. United States, 313 
U. S. 289. The general rule in bankruptcy and in equity 
receivership has been that interest on the debtors’ obliga-
tions ceases to accrue at the beginning of proceedings. Ex-
action of interest, where the power of a debtor to pay 
even his contractual obligations is suspended by law, has 
been prohibited because it was considered in the nature of 
a penalty imposed because of delay in prompt payment—a 
delay necessitated by law if the courts are properly to pre-
serve and protect the estate for the benefit of all interests 
involved. Thus this Court has said: “We cannot agree 
that a penalty in the name of interest should be inflicted 
upon the owners of the mortgage lien for resisting claims 
which we have disallowed. As a general rule, after prop-
erty of an insolvent passes into the hands of a receiver or of 
an assignee in insolvency, interest is not allowed on the 
claims against the funds. The delay in distribution is the 
act of the law; it is a necessary incident to the settlement of 
the estate.” Thomas v. Western Car Co., 149 U. S. 95, 5 * *

5 Heiser v. Woodruff, 327 U. S. 726, 732; American Security Co. v.
Sampsell, 327 U. S. 269, 272; Pepper v. Litton, 308 U. S. 295,
303-306.
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116-117. Cf. American Iron Co. v. Seaboard Air Line, 233 
U. S. 261. Courts have felt that it would be inequitable 
for anyone to gain an advantage or suffer a loss because of 
such delay. Sexton v. Dreyfus, 219 U. S. 339, 346. Ac-
crual of simple interest on unsecured claims in bankruptcy 
was prohibited in order that the administrative incon-
venience of continuous recomputation of interest causing 
recomputation of claims could be avoided. Moreover, dif-
ferent creditors whose claims bore diverse interest rates or 
were paid by the bankruptcy court on different dates would 
suffer neither gain nor loss caused solely by delay.®

Simple interest on secured claims accruing after the 
petition was filed was denied unless the security was worth 
more than the sum of principal and interest due. Sexton 
v. Dreyfus, supra. To allow a secured creditor interest 
where his security was worth less than the value of his debt 
was thought to be inequitable to unsecured creditors. 
Thus we recently said: “Since the distribution provided for 
these bonds on the basis of their mortgage securities is less 
than the principal amount of their claim, the limitation 
of their right to share the unmortgaged assets ratably with 
the unsecured creditors on the basis of principal and inter-
est prior to bankruptcy only is justified under the rule of 
Ticonic National Bank v. Sprague, 303 U. S. 406.” 
Group of Institutional Investors v. Chicago, Milwaukee, 
St. Paul & Pacific R. Co., 318 U. S. 523, 573. But where 
an estate was ample to pay all creditors and to pay interest 
even after the petition was filed, equitable considerations 
were invoked to permit payment of this additional inter-
est to the secured creditor rather than to the debtor.

6 See § 63a (1) of the Bankruptcy Act, 11 U. S. C. 103a (1); cf. 
§ 63 of the Act of 1898, 30 Stat. 562 and § 19 of the Bankruptcy 
Act of 1867,14 Stat. 525. For a discussion of interest claims in bank-
ruptcy see 3 Collier on Bankruptcy (14th Ed.) 281,1835.
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Coder v. Arts, 213 U. S. 223,245; Sexton v. Dreyfus, supra. 
See also Johnson v. Norris, 190 F. 459.7

It is manifest that the touchstone of each decision on 
allowance of interest in bankruptcy, receivership and reor-
ganization has been a balance of equities between creditor 
and creditor or between creditors and the debtor. See Sex-
ton v. Drey jus, supra, at 346. That the proceedings before 
us have moved from equity receivership through § 77B to 
Chapter X in the wake of statutory change does not make 
these equitable considerations here inapplicable. A 
Chapter X or § 77B reorganization court is just as much a 
court of equity as were its statutory and chancery ante-
cedents. See Consolidated Rock Products Co. v. Du Bois, 
312 U. S. 510, 527.8

In this case, where by order of the court interest was left 
unpaid, we do not think that imposition of interest on 
that unpaid interest can be justified by “an application of 
equitable principles.” See Dayton v. Stanard, 241 U. S. 
588, 590.9 Prior to the beginning of the equity receiver-

analogous principles have been applied to the liquidation of 
national banks. White v. Knox, 111 U. S. 784, 786-87, relied on in 
Sexton n . Drey jus, supra, 346; Ticonic Nat’I Bank v. Sprague, 303 
U. S. 406,412-13.

8 Section 115 of Chapter X; 11 U. S. C. 515 authorizes a Chapter X 
court to exercise “all the powers, not inconsistent with the provisions 
of this chapter, which a court of the United States would have if it 
had appointed a receiver in equity of the property of the debtor . . .” 
Former § 77B of the Bankruptcy Act, 48 Stat. 912, and §77 (a), 
11 U. S. C. § 205 (a) (Railroad Reorganization) contain similar 
provisions.

9 Petitioner and the Circuit Court have cited non-bankruptcy cases 
which award interest on interest to support the award in this reorgani-
zation. Town oj Genoa v. Woodruff, 92 U. S. 502; Edwards v. Bates 
County, 163 U. S. 269. Diversity of citizenship brought these cases to 
the federal courts. None of them presented to the courts the special 
bankruptcy problems of uniformity, ratable distribution and fairness 
and equity which grow out of the context of the bankruptcy law.
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ship, Inland would have never owed interest on interest 
unless and until it had breached its obligation to pay sim-
ple interest promptly—on the date it was due. Before 
the receivership began, a failure by Inland to pay coupons 
on the date they were due might have breached an existing 
obligation. This breach would have imposed upon Inland, 
under the terms of the covenant, a duty to pay interest on 
the interest it had failed to pay.10 But when the equity 
receivership intervened, these interrelated obligations 
were drastically changed. The obligation to make prompt 
payment of simple interest coupons was suspended. In 
fact, both Inland and the receiver were ordered by the 
court not to pay the coupons on the dates they were, on 
their face, supposed to have been paid. The contingency 
which might have created a present obligation to pay in-
terest on interest—i. e., a free decision by the debtor that 
it would not or could not pay simple interest promptly— 
was prohibited from occurring by order of the court. That 
order issued for a good cause, we may assume: to preserve 
and protect the debtor’s estate pending a ratable distribu-
tion among all the creditors according to their interests as 
of the date the receivership began. The extra interest 
covenant may be deemed added compensation for the cred-
itor or, what is more likely, something like a penalty to in-
duce prompt payment of simple interest. In either event, 
first mortgage bondholders would have been enriched and 
subordinate creditors would have suffered a corresponding 
loss, because of a failure to pay when payment had been 
prohibited by a court order entered for the joint benefit 
of debtor, creditors, and the public. Such a result is not 
consistent with equitable principles. For legal suspen-

10 Had a breach occurred and a suit been filed in state court prior 
to receivership or bankruptcy, that court would have been required to 
determine whether the covenant was valid under the controlling 
state law.
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sion of an obligation to pay is an adequate reason why 
no added compensation or penalty should be enforced for 
failure to pay.

Affirmed.

Mr . Just ice  Reed  took no part in the consideration or 
decision of this case.

Mr . Justi ce  Frankf urter , with whom Mr . Justice  
Jacks on  joins, concurring; Mr . Justice  Burton  having 
concurred in the opinion of the Court also joins in this 
opinion.

In 1928 the Inland Gas Corporation, chartered by Dela-
ware, floated a first mortgage bond issue covering property 
located in Kentucky where it had its principal place of 
business. The mortgage indenture was executed in New 
York, designated a New York corporation as trustee, and 
made the bonds and coupons payable in New York, or, at 
the option of the holder, in Chicago where the debtor had 
a paying agent. By an explicit clause in the indenture, 
the debtor agreed to pay interest on defaulted coupons at 
the rate which applied to the bonds themselves before 
maturity. The bonds were sold to the public in many 
States.

The debtor defaulted on coupons and also on the bonds 
when they became due. Reorganization proceedings 
under § 77 of the Bankruptcy Act were begun by creditors 
in the District Court for the Eastern District of Kentucky. 
Subsequently Chapter X of that Act was made applicable. 
In these proceedings a claim, based on the covenant in 
the indenture, was made by mortgage bondholders for 
interest on the defaulted interest coupons. The bank-
ruptcy court allowed the claim, apparently because it 
concluded that the covenant is valid by the law of New 
York. The Circuit Court of Appeals for the Sixth Circuit
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reversed. 151 F. 2d 470. That court, apparently deem-
ing itself ultimately controlled by the local law of Ken-
tucky which, in turn, looked to the law of New York, ruled 
that the claims should have been disallowed because the 
contract for the payment of interest on coupons was void 
under New York law. On the other hand, the Securities 
and Exchange Commission, a statutory party to the pro-
ceedings (§ 208 of the Bankruptcy Act, 11 U. S. C. 608), 
urges allowance of the claim if the covenant would, apart 
from bankruptcy, be upheld in the courts of any State 
having “a substantial relationship to the transaction.” 
The Commission therefore supports allowance of the claim 
because it finds that two of the States related to the trans-
action would uphold the covenant : Delaware, the State of 
the debtor’s incorporation, and Kentucky, its principal 
place of business and the site of the mortgage property. 
Finally another view suggests that whether interest should 
be allowed in this case is a matter of federal law to be fash-
ioned by the bankruptcy court in the light of general, un-
defined notions of equity policy and of bankruptcy 
administration.

Of course, where rights are created by the Constitu-
tion, treaties or statutes of the United States and do not 
owe their origin to the laws of any State, the granting 
or withholding of interest as part of the remedy is also a 
function of federal law. That is the upshot of the deci-
sion in Board of Commissioners v. United States, 308 U. S. 
343. The factors legally decisive of the present problem 
are the opposite of those which controlled our decision in 
that case. There we had a right created by federal law. 
In this case, it was beyond the power of federal law to 
create the right for which claim was made, although, if 
by State law such a right came into being, it might be-
come a question whether the federal courts should recog-
nize such a right when they are sought to be utilized as 
instruments for its enforcement.
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Conflict-of-law problems have a beguiling tendency to 
be made even more complicated than they are. There-
fore, they are often, as now, fitting occasions for observing 
the classic admonition to begin at the beginning. The 
business of bankruptcy administration is to determine how 
existing debts should be satisfied out of the bankrupt’s 
estate so as to deal fairly with the various creditors. The 
existence of a debt between the parties to an alleged 
creditor-debtor relation is independent of bankruptcy and 
precedes it. Parties are in a bankruptcy court with their 
rights and duties already established, except insofar as 
they subsequently arise during the course of bankruptcy 
administration or as part of its conduct. Obligations to 
be satisfied out of the bankrupt’s estate thus arise, if at all, 
out of tort or contract or other relationship created under 
applicable law. And the law that fixes legal consequences 
to transactions is the law of the several States. Except 
for the very limited obligations created by Congress, e. g., 
Holmberg v. Armbrecht, 327 U. S. 392, a debt is not 
brought into being by federal law. Obligations exist or 
do not exist by force of State law though federal bank-
ruptcy legislation is in force, just as State law determined 
whether they came into being or did not come into being 
between 1878 and 1898 when there was no bankruptcy 
law. The fact that subsequent to the creation of a debt 
a party comes into a bankruptcy court has no relevance to 
the rules concerning the creation of the obligation. Of 
course a State may affix to a transaction an obligation 
which the courts of other States or the federal courts 
need not enforce because of overriding considerations of 
policy. And so, in the proper adjustment of the rights of 
creditors and the desire to rehabilitate the debtor, Con-
gress under its bankruptcy power may authorize its courts 
to refuse to allow existing debts to be proven. It may do 
so, for instance, where the recognition of such claims 
would undermine the fair administration of a debtor’s
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estate, even though before bankruptcy such a claim would 
have supported a valid judgment in the courts of the State 
which created the obligation, or even in the courts of the 
State where the bankruptcy court is sitting. But the 
threshold question for the allowance of a claim is whether 
a claim exists. And clarity of analysis justifies repetition 
that except where federal law, wholly apart from bank-
ruptcy, has created obligations by the exercise of power 
granted to the federal government, a claim implies the 
existence of an obligation created by State law. If there 
was no valid claim before bankruptcy, there is no claim for 
a bankruptcy court either to recognize or to reject.

Such an analysis, however phrased, is indispensable to 
the solution of the problem now before us. Putting the 
wrong questions is not likely to beget right answers even 
in law. One way of putting our problem is to ask whether 
the bankruptcy court executing the policy of Congress 
could recognize a claim for interest on coupons and al-
low it to share in the distribution of the bankrupt’s assets. 
But thus to frame the question is to avoid the crucial pre-
liminary inquiry whether any obligation exists to be rec-
ognized. For nothing comes into a bankruptcy court to 
which congressional policy can apply unless it is an obliga-
tion created by applicable State law. And no obligation 
finds its way into a bankruptcy court unless, by the law of 
the State where the acts constituting a transaction occur, 
the legal consequence of such a transaction is an obligation 
to pay. See Bryant v. Swofiord Bros., 214 U. S. 279, 
290-91; Benedict v. Ratner, 268 U. S. 353; Security Mort-
gage Co. v. Powers, 278 U. S. 149. Where a transaction 
in its entirety occurs in one State, it is clearly the law 
of that State that determines if an obligation is born, 
whether the question becomes relevant in a bankruptcy 
court or in any other court. But the mere fact that an 
agreement is made in one State by citizens of a second 
State for performance in a third and affecting individuals
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in all forty-eight States does not change the principle in-
herent in our federal scheme, that the existence of a debt 
comes about not by federal law but by force of some State 
law, even though the right to enforce the debt, if it exists, 
may raise federal questions if bankruptcy ensues. Bank-
ruptcy legislation is superimposed upon rights and obliga-
tions created by the laws of the States. Compare Marshall 
v. New York, 254 U. S. 380. We do not reach considera-
tions of policy in bankruptcy administration until 
there are rights, created by applicable local law, to be 
recognized.

This brings us to the immediate situation. This is not 
a case where damages are claimed, in the form of interest, 
for the detention of monies due. In such a situation the 
right to interest and its measure become matters for judi-
cial determination. The claim here asserted is based 
solely on the terms of the agreement. The covenant 
for interest on interest was entered into by the parties 
in New York. The dominant place of performance was 
also New York. In the circumstances, if the words of 
the indenture created an obligation, they did so only if 
the law of New York says they did. Williston, Contracts 
§ 1792. If New York outlawed such a covenant, neither 
Kentucky nor Delaware nor the States in which bonds 
were sold or where bondholders reside could give effect to 
an obligation which never came into being. Compare 
John Hancock Ins. Co. v. Yates, 299 U. S. 178. And the 
ultimate voice of New York law, the New York Court of 
Appeals, speaking through Judge Cardozo, stated it as 
settled law that “a promise to pay interest upon interest is 
void . . Newburger-M orris Co. v. Talcott, 219 N. Y.
505,510,114 N. E. 846. This view of the New York law is 
supported by the great weight of Judge Mack’s authority. 
American Brake Shoe & Foundry Co. v. Interborough 
Rapid Transit Co., 11 F. Supp. 418, 419-420. But see 
American Brake Shoe & Foundry Co. v. Interborough 
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Rapid Transit Co., 26 F. Supp. 954, contra. However, it is 
not for us to ascertain independently whether the law of 
New York deemed a nullity the agreement that was here 
sought to be made the basis of a claim. We would not have 
brought the case here on that issue. The Circuit Court of 
Appeals made such an investigation and concluded that in 
New York the undertaking to pay interest was void. We 
accept this finding and conclude that since no obligation 
was created there was no claim provable in bankruptcy. 
And so we are not now called upon to decide whether as 
a matter of bankruptcy administration an agreement to 
pay interest on interest, where it is an obligation enforce-
able by State law, is enforceable in bankruptcy. That is a 
question that can arise only where such an obligation 
arose under State law. The opposite is the assumption 
in the case before us.

It is argued, however, that this conclusion subjects the 
fate of a claim in bankruptcy to the whim of State law. 
We are told that this result is against the policy of Con-
gress implied in measures for the protection of investors 
and contravenes the requirement of “uniform Laws on the 
subject of Bankruptcies.” Art. I, § 8, Cl. 4. But this mis-
conceives the purpose and settled understanding of the 
bankruptcy clause of the Constitution. The Constitu-
tional requirement of uniformity is a requirement of geo-
graphic uniformity. It is wholly satisfied when existing 
obligations of a debtor are treated alike by the bank-
ruptcy administration throughout the country, regardless 
of the State in which the bankruptcy court sits. See 
Hanover National Bank v. Moyses, 186 U. S. 181,190. To 
establish uniform laws of bankruptcy does not mean 
wiping out the differences among the forty-eight States 
in their laws governing commercial transactions. The 
Constitution did not intend that transactions that have 
different legal consequences because they took place in 
different States shall come out with the same result be-
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cause they passed through a bankruptcy court. In the 
absence of bankruptcy such differences are the familiar 
results of a federal system having forty-eight diverse 
codes of local law. These differences inherent in our 
federal scheme the day before a bankruptcy are not wiped 
out or transmuted the day after.

CARTER v. ILLINOIS.

CERTIORARI TO THE SUPREME COURT OF ILLINOIS.

No. 36. Argued November 15, 1946.—Decided December 9, 1946.

1. In reviewing on writ of error a conviction for murder in which it 
was claimed that the right to counsel had been denied contrary to 
the Fourteenth Amendment, a state supreme court, in accordance 
with local practice, whereby it could consider only the common law 
record, concluded that, after being fully advised of his rights, the 
accused had consciously chosen to dispense with counsel and to plead 
guilty. Factors such as racial handicap of the accused, his mental 
incapacity, his inability to make an intelligent choice, or precipi-
tancy in the acceptance of a plea of guilty—which might show 
fundamental unfairness in the proceedings before the trial judge— 
were not before the state supreme court in this proceeding. Held: 
On this record, to which review in this Court is confined, there is 
no showing of a denial of due process under the Fourteenth Amend-
ment. Rice v. Olson, 324 U. S. 786, distinguished. Pp. 177-180.

2. Designation of counsel to assist defendant at time of sentencing 
does not imply that he was not capable of intelligent self-protection 
when he pleaded guilty. Pp. 178-179.

391 Ill. 594,63 N. E. 2d 763, affirmed.

The Supreme Court of Illinois sustained a conviction 
for murder. 391 Ill. 594, 63 N. E. 2d 763. This Court 
granted certiorari. 328 U. S. 827. Affirmed, p. 180.

Stephen A. Mitchell argued the cause and filed a brief 
for petitioner.
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William C. Wines, Assistant Attorney General of Illi-
nois, argued the cause for respondent. With him on the 
brief was George F. Barrett, Attorney General.

Mr . Justi ce  Frankf urter  delivered the opinion of the 
Court.

In 1928 petitioner pleaded guilty to an indictment for 
murder and was sentenced to imprisonment for 99 years. 
In 1945 he brought a petition for his release on writ of er-
ror in the Supreme Court of Illinois claiming that the con-
viction on which his confinement was based was vitiated 
by the denial of his right under the Fourteenth Amend-
ment to the assistance of counsel. The Supreme Court of 
Illinois affirmed the original judgment of conviction. 391 
Ill. 594, 63 N. E. 2d 763. In view of the importance of the 
claim, if valid, we brought the case here. 328 U. S. 827.

In a series of cases of which Moore v. Dempsey, 261 U. S. 
86, was the first, and Ashcrajt v. Tennessee, 327 U. S. 274, 
the latest, we have sustained an appeal to the Due Process 
Clause of the Fourteenth Amendment for a fair ascertain-
ment of guilt or innocence. Inherent in the notion of fair-
ness is ample opportunity to meet an accusation. Under 
pertinent circumstances, the opportunity is ample only 
when an accused has the assistance of counsel for his de-
fense. And the need for such assistance may exist at 
every stage of the prosecution, from arraignment to sen-
tencing. This does not, however, mean that the accused 
may not make his own defense; nor does it prevent him 
from acknowledging guilt when fully advised of all its im-
plications and capable of understanding them. Neither 
the historic conception of Due Process nor the vitality it 
derives from progressive standards of justice denies a per-
son the right to defend himself or to confess guilt. Under 
appropriate circumstances the Constitution requires that 
counsel be tendered; it does not require that under all cir-
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cumstances counsel be forced upon a defendant. United 
States ex rel. McCann v. Adams, 320 LT. S. 220.

The solicitude for securing justice thus embodied in the 
Due Process Clause is not satisfied by formal compliance or 
merely procedural regularity. It is not conclusive that 
the proceedings resulting in incarceration are unassailable 
on the face of the record. A State must give one whom it 
deprives of his freedom the opportunity to open an inquiry 
into the intrinsic fairness of a criminal process even though 
it appears proper on the surface. Mooney v. Holohan, 294 
U. S. 103. Questions of fundamental justice protected by 
the Due Process Clause may be raised^ to use lawyers’ 
language, dehors the record.

But the Due Process Clause has never been perverted 
so as to force upon the forty-eight States a uniform code 
of criminal procedure. Except for the limited scope of the 
federal criminal code, the prosecution of crime is a matter 
for the individual States. The Constitution commands 
the States to assure fair j udgment. Procedural details for 
securing fairness it leaves to the States. It is for them, 
therefore, to choose the methods and practices by which 
crime is brought to book, so long as they observe those ulti-
mate dignities of man which the United States Constitu-
tion assures. Brown v. New Jersey, 175 U. S. 172, 175; 
Missouri v. Lewis, 101 U. S. 22,31. Wide discretion must 
be left to the States for the manner of adjudicating a claim 
that a conviction is unconstitutional. States are free to 
devise their own systems of review in criminal cases. A 
State may decide whether to have direct appeals in such 
cases, and if so under what circumstances. McKane v. 
Bur st on, 153 U. S. 684, 687. In respecting the duty laid 
upon them by Mooney v. Holohan, States have a wide 
choice of remedies. A State may provide that the protec-
tion of rights granted by the Federal Constitution be 
sought through the writ of habeas corpus or coram nobis.
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It may use each of these ancient writs in its common law 
scope, or it may put them to new uses; or it may afford 
remedy by a simple motion brought either in the court of 
original conviction or at the place of detention. See, e. g., 
New York ex rel. Whitman v. Wilson, 318 U. S. 688; Mat-
ter of Lyons v. Goldstein, 290 N. Y. 19,25,47 N. E. 2d 425; 
Matter of Morhous v. N. Y. Supreme Court, 293 N. Y. 131, 
56 N. E. 2d 79; People v. Gersewitz, 294 N. Y. 163,168, 61 
N. E. 2d 427; Matter of Hogan v. Court of General Ses-
sions, 296 N. Y. 1,9,68 N. E. 2d 849. So long as the rights 
under the United States Constitution may be pursued, it 
is for a State and not for this Court to define the mode by 
which they may be vindicated.

An accused may have been denied the assistance of 
counsel under circumstances which constitute an infringe-
ment of the United States Constitution. If the State af-
fords no mode for redressing that wrong, he may come to 
the federal courts for relief. But where a remedy is pro-
vided by the State, a defendant must first exhaust it in the 
manner in which the State prescribes. Ex parte Hawk, 
321 U. S. 114; House v. Mayo, 324 U. S. 42. For the rela-
tion of the United States and the courts of the United 
States to the States and the courts of the States is a very 
delicate matter. See Ex parte Royall, 117 U. S. 241, 251. 
When a defendant, as here, invokes a remedy provided by 
the State of Illinois, the decision of the local court must 
be judged on the basis of the scope of the remedy provided 
and what the court properly had before it in such a pro-
ceeding. Woods v. Nierstheimer, 328 U. S. 211. The 
only thing before the Illinois Supreme Court was what 
is known under Illinois practice as the common law record. 
That record, as certified in this case, included only the 
indictment, the judgment on plea of guilty, the minute 
entry bearing on sentence, and the sentence. And so the 
very narrow question now before us is whether this com-
mon law record establishes that the defendant’s sentence is 
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void because in the proceedings that led to it he was denied 
the assistance of counsel.

This case is quite different from a case like Rice v. 
Olson, 324 U. S. 786. In that case the record properly be-
fore this Court contained specific allegations bearing on 
the disabilities of the defendant to stand prosecution with-
out the aid of counsel. There was not, as we have here, 
an unchallenged finding by the trial court that the accused 
was duly apprised of his rights and, in awareness of them, 
chose to plead guilty. The judgment against Carter 
explicitly states:

“And the said defendant Harice Leroy Carter com-
monly known as Roy Carter having been duly ar-
raigned and being called upon to plead expresses a 
desire to plead guilty to the crime of murder as 
charged in the indictment. Thereupon the Court 
fully explained to the Defendant Harice Leroy Carter 
commonly known as Roy Carter the consequence of 
such plea and of all his rights in the premises includ-
ing the right to have a lawyer appointed by the Court 
to defend him and also of his right to a trial before a 
jury of twelve jurors sworn in open Court and of the 
degree of proof that would be required to justify a ver-
dict of guilty against him under the plea of not guilty 
but the defendant Harice Leroy Carter commonly 
known as Roy Carter persists in his desire to plead 
guilty and for a plea says he is guilty in manner and 
form as charged in the indictmeht.”

This, then, is not a case in which intelligent waiver of 
counsel is a tenuous inference from the mere fact of a plea 
of guilty. Rice v. Olson, supra, at 788. A fair reading of 
the judgment against Carter indicates a judicial attesta-
tion that the accused, with his rights fully explained to 
him, consciously chose to dispense with counsel. And 
there is nothing in the record to contradict the judicial
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finding. From the common law record, we do not know 
what manner of man the defendant was. Facts bearing on 
his maturity or capacity of comprehension, or on the cir-
cumstances under which a plea of guilty was tendered and 
accepted, are wholly wanting. We have only the fact that 
the trial judge explained what the plea of guilty involved. 
To be sure, the record does not show that the trial court 
spelled out with laborious detail the various degrees of 
homicide under Illinois law and the various defenses open 
to one accused of murder. But the Constitution of the 
United States does not require of a judge that he recite 
with particularity that he performed his duty.

The only peg on which the defendant seeks to hang a 
claim that his right to counsel was denied is the fact that 
the judge did assign him counsel when it came to sentenc-
ing. From this fact alone, we are asked to draw the 
inference that the accused was not capable of understand-
ing the proceedings which led to his plea of guilty, and was 
therefore deprived of the indispensable assistance of coun-
sel. We cannot take such a jump in reasoning. A trial 
court may justifiably be convinced that a defendant 
knows what he is about when he pleads guilty and that he 
rightly believes that a trial is futile because a defense is 
wanting. But the imposition of sentence presents quite 
different considerations. There a judge usually moves 
within a large area of discretion and doubts. Such is the 
situation under Illinois law. The range of punishment 
which a judge in Illinois may impose for murder is be-
tween fourteen years and death. It is a commonplace that 
no more difficult task confronts judges than the deter-
mination of punishment not fixed by statute. Even the 
most self-assured judge may well want to bring to his aid 
every consideration that counsel for the accused can ap-
propriately urge. In any event, thé designation of coun-
sel to assist the accused at the sentencing stage of the 
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prosecution in no wise implies that the defendant was not 
capable of intelligent self-protection when he pleaded 
guilty. Cf. Canizio v. New York, 327 U. S. 82.

We conclude that on the record before the Supreme 
Court of Illinois there was no showing that Carter’s plea 
of guilty was made under circumstances which cut the 
ground from under the resulting sentence. In restricting 
its review to that record the Supreme Court of Illinois 
followed local practice, and the practice constitutes allow-
able State appellate procedure. Factors that might sug-
gest fundamental unfairness in the proceedings before the 
trial judge—e. g., the racial handicap of the defendant, his 
mental incapacity, his inability to make an intelligent 
choice, precipitancy in the acceptance of a plea of guilty— 
are not before us because they were not in the common 
law record which was all that was before the Supreme 
Court of Illinois. Whether the defendant is entitled to 
press such claims to show a denial by the State of Illinois 
of a constitutional right, it will be time enough to consider 
when that issue is properly before us after being presented 
in a proceeding in the State courts appropriate to that 
purpose, or, if none is available, in a federal court. Woods 
v. Nierstheimer, supra; Ex parte Hawk, supra.

After indicating the restricted scope of review in this 
proceeding, the court below observed that under Illinois 
law a defendant who desires counsel must ask for it and 
show that he cannot afford one of his own choice. There 
are situations when justice cannot be administered unless 
persons charged with crime are defended by capable and 
responsible counsel. But there is nothing in the record 
before us to indicate that the circumstances made it neces-
sary for Carter to have professional guidance other than 
that given by the trial court. There is therefore nothing 
in the statement of the Illinois Supreme Court alone from 
which we can infer that these normal requirements of
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Illinois law prejudiced this defendant or made their 
observance in this case incongruous with his constitutional 
rights.

Judgment affirmed.

Mr . Justice  Douglas , with whom Mr . Justic e  Black  
and Mr . Justice  Rutledge  concur, dissenting.

If, as the opinion of the Court suggests, the Illinois 
Supreme Court had ruled that petitioner could not raise 
the question of his right to counsel by reason of the abbre-
viated common law record, I would agree that the judg-
ment should be affirmed. For then petitioner would be 
remitted to other state procedures for vindication of his 
constitutional right. The Illinois Supreme Court rested 
on that ground when it refused to consider his claim that 
he was deprived of due process of law by reason of the 
method of his arrest and the unfairness of the trial. But 
when it came to consider the question of his right to coun-
sel, the inadequacy of the record was not the ground it gave 
for barring him from showing that he was unqualified to 
waive the constitutional right:

“His first contention is that the court erred in not 
appointing an attorney to represent him during ar-
raignment. The right to be represented by counsel 
is one which the defendant may waive or claim, as he 
shall determine. No duty rests upon the court to 
provide legal assistance for an accused, unless he 
states, under his oath, his inability to procure counsel, 
and expresses a desire to have the court appoint one 
for him. (People v. Braner, 389 Ill. 190; People v. 
Corrie, 387 Ill. 587; People v. Childers, 386 Ill. 312.) 
There being no bill of exceptions, and it not appear-
ing that plaintiff in error sought to have an attorney 
appointed for him, this assignment of error cannot 
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be sustained. People v. Stubblefield, post, p. 609; 
People v. Stack, ante, p. 15; People v. Braner, 389 Ill. 
190.” 391 Ill. 594, 595; 63 N. E. 2d 763, 764.

By the rule there announced the record was inadequate 
only in one respect—the absence of a bill of exceptions 
showing that petitioner asked that an attorney be ap-
pointed for him. But that neglect by a defendant is not 
fatal, at least in a capital case. If a defendant is not 
capable of making his own defense, it is the duty of the 
court to appoint counsel, whether requested so to do or not. 
Williams v. Kaiser, 323 U. S. 471, 476. As we stated in 
that case, pp. 475-476:

“The decision to plead guilty is a decision to allow a 
judgment of conviction to be entered without a hear-
ing—a decision which is irrevocable and which fore-
closes any possibility of establishing innocence. If we 
assume that petitioner committed a crime, we cannot 
know the degree of prejudice which the denial of 
counsel caused. See Glasser v. United States, 315 
U. S. 60, 75-76. Only counsel could discern from 
the facts whether a plea of not guilty to the offense 
charged or a plea of guilty to a lesser offense would 
be appropriate. A layman is usually no match for 
the skilled prosecutor whom he confronts in the court 
room. He needs the aid of counsel lest he be the 
victim of overzealous prosecutors, of the law’s com-
plexity, or of his own ignorance or bewilderment.”

Therefore the least which we should do is to vacate this 
judgment and remand the case to the Illinois Supreme 
Court. For as Mr . Justice  Murphy  points out, there is 
ample evidence in the record, certified to us from that 
court, to support petitioner’s claim that he was not capable 
of making his defense. If that evidence may be consid-
ered in this proceeding, petitioner should prevail. Though
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the basis of the action of the Illinois Supreme Court be 
deemed less clear than I have indicated, a remand to it 
would be appropriate so that any state procedural ques-
tion may be untangled from the question arising under 
the Federal Constitution. See State Tax Commission n . 
Van Cott, 306 U. S.511.

Mr . Just ice  Murphy , dissenting.
The admitted facts of this case plainly reveal that the 

petitioner has not been convicted of murder and sentenced 
to 99 years in prison in accordance with due process of law. 
Rather he has been deprived of his freedom for life with-
out the aid of an attorney to guide him along the compli-
cated and twisting labyrinths of the law. And there is 
no affirmative indication that he intelligently waived his 
right to counsel or that he understood the intricate legal 
problems involved in his indictment and conviction. Due 
process cannot thrive in the absence of such evidence.

There is an initial problem as to what evidence is before 
this Court at this time. It is said that we are limited to 
the common law record before the Supreme Court of Illi-
nois, a record that includes only the indictment, the judg-
ment on the plea of guilty, the minute entry bearing on 
the sentence, and the sentence itself. We are asked to 
close our eyes to a transcript of testimony in connection 
with a hearing on mitigation of the offense. This testi-
mony was taken after the conviction. It has been certified, 
presumably by the stenographer recording the testimony 
at the hearing, and notarized. It appears in the printed 
record before this Court. We are also asked to overlook 
certain information about the petitioner given to the Illi-
nois State Penitentiary by the State’s attorney and con-
curred in by the presiding judge. The State of Illinois does 
not deny any of these facts; it merely requests that we dis-
regard them as did the Supreme Court of Illinois, that we 
blind ourselves to what is printed in the record before, us.
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Legal technicalities doubtless afford justification for our 
pretense of ignoring plain facts before us, facts upon which 
a man’s very life or liberty conceivably could depend. 
Moreover, there probably is legal warrant for our not re-
manding the case to the Supreme Court of Illinois to allow 
those facts to be incorporated in the formal record before 
it and to reconsider its decision in light thereof. But the 
result certainly does not enhance the high traditions of 
the judicial process.

In my view, when undisputed facts appear in the record 
before us in a case involving a man’s life or liberty, they 
should not be ignored if justice demands their use. Here 
the facts in question fortunately are not crucial, since the 
bare common law record alone reveals a lack of due process. 
But the additional facts do serve to emphasize the absence 
of an intelligent waiver of counsel and petitioner’s failure 
to comprehend the legal problems placed in his path. 
They serve to make any decision on the issue in the case 
more intelligent and more just. The discussion that fol-
lows, therefore, is based on all the certified facts in the 
record before us.

Petitioner, a Negro, was 30 years of age at the time of 
the relevant events in 1928. He had no schooling, al-
though he was able to read and write. He was of average 
mentality and had never before run afoul of the law. Dur-
ing the preceding eleven years he had worked as a cook 
and a mechanic. By reputation he was quiet and 
industrious.

While driving a car back from a fishing trip, petitioner 
became involved in a bitter and prolonged dispute with 
the driver of a horse-drawn gravel wagon over the right- 
of-way on a road. This driver, a white man, refused to 
give petitioner enough room to pass. A violent argument 
m racial terminology ensued; rocks and gravel were 
thrown at petitioner’s car. Eventually, when the dispute 
was renewed after a short interval, the driver got off his
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wagon and advanced toward petitioner’s car. Petitioner 
claimed that he thought the driver was reaching into his 
shirt for a gun. Petitioner got out of his car and fired 
three times, killing the driver.

Petitioner was taken into custody that same evening 
and was questioned far into the night. He was taken to 
an adjoining town, allegedly to avoid mob violence. 
Twelve days later, on June 12, 1928, he was indicted. It 
was charged that he “did then and there unlawfully and 
feloniously, with malice aforethought, by shooting, kill” 
the named individual. On June 15 he was arraigned with-
out the benefit of counsel, it being alleged by petitioner 
that he was held incommunicado from the time of his 
arrest. He was handed a copy of the five-page indict-
ment, under which he could have been convicted of first- 
degree murder, lesser degrees of homicide, voluntary or 
involuntary manslaughter, assault with a deadly weapon, 
or lesser degrees of assault. Various considerations of 
defense, including self-defense, were accordingly raised. 
Upon being asked how he pleaded, he expressed a desire 
to plead guilty as charged in the indictment. The trial 
court’s order, which bears striking resemblance to the Illi-
nois statute on the subject (Ill. Rev. Stat., 1945, Ch. 38, 
par. 732), recited that the judge “fully explained” to peti-
tioner “the consequence of such plea” and his rights to 
counsel and to jury trial, but that petitioner “persists in 
his desire to plead guilty” as charged. There is no affirma-
tive evidence that petitioner understood the necessary con-
sequences of his plea or that, fully appreciating all of his 
legal rights, he intelligently waived his rights to counsel 
or to jury trial. All that appears is that he “persisted” 
in his desire to plead guilty and that the court convicted 
him of murder, the statutory punishment for which was 
death by electrocution or imprisonment for any period 
from fourteen years to life.
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A further hearing was held on the same day and an 
attorney was appointed, apparently not at petitioner’s 
request, to represent petitioner at a hearing upon the 
“question of mitigation or aggravation of said crime of 
murder to which said defendant has pleaded guilty.” 
Such a hearing was required by state law (Ill. Rev. Stat., 
1945, Ch. 38, par. 732) where a guilty plea has been entered 
and where the court has discretion as to the extent of the 
punishment. A hearing on this matter was held three 
days later, on June 18, petitioner’s appointed counsel being 
present. On June 29, in the absence of counsel, petitioner 
appeared in court and was sentenced to serve 99 years in 
prison.

I do not believe that these facts add up to due process 
of law. Petitioner, an uneducated, bewildered layman, 
was allegedly held incommunicado for fifteen days and was 
then called upon to make a vital decision upon the basis of 
his unintelligent understanding of the indictment—a legal-
istic, verbose document of five pages which would doubt-
less mean many things to many learned lawyers in light 
of the particular facts involved. Petitioner’s very life and 
liberty depended upon his ability to comprehend the 
variety of crimes covered by the indictment and which 
one, if any, applied to the facts of his case. He was com-
pelled to weigh the factors involved in a guilty plea against 
those resulting from the submission of his case to a jury. 
He was forced to judge the chances of setting up a success-
ful defense. These are all complicated matters that only 
a man versed in the legal lore could hope to comprehend 
and to decide intelligently. Petitioner obviously was not 
of that type. Yet at this crucial juncture petitioner 
lacked the aid and guidance of such a person. In my view, 
it is a gross miscarriage of justice to condemn a man to 
death or to life imprisonment in such a manner. See 
Powell v. Alabama, 287 U. S. 45; Williams v. Kaiser, 323 
U. S. 471; Rice v. Olson, 324 U. S. 786.
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It is said, of course, that petitioner waived his right to 
counsel. My answer is that such action is immaterial 
in a capital case of this nature without affirmative evidence 
of an intelligent waiver. Such evidence is non-existent 
here, even looking solely at the common law record. Its 
absence becomes even more emphasized when we view 
the background of ignorance, racial antagonism and 
threats of mob violence. When the life of a man hangs 
in the balance, we should insist upon the fullest measure 
of due process. Society is here attempting to take away 
the life or liberty of one of its members. That attempt 
must be tested by the highest standards of justice and fair-
ness that we know. It is no excuse that the individual is 
willing to forego certain basic rights, unless we are certain 
that he has a full and intelligent comprehension of what 
he is doing. Otherwise we take from due process of law 
a substantial part of its content.

Nor is it significant that counsel was appointed for peti-
tioner to represent him at the hearing as to the mitigation 
of the offense. The error was done, the damage was com-
mitted, when petitioner was arraigned, compelled to plead 
and convicted without the assistance of counsel. The 
special hearing on mitigation held thereafter, for which 
counsel was provided, afforded no opportunity for undo-
ing the effect of the unaided arraignment or plea of guilty. 
Cf. Canizio v.NewYork, 327 U. S. 82. The failure to have 
counsel in regard to those matters permeated the entire 
proceeding, with indelible effects that could not be re-
moved at the special hearing. Due process of law still 
was lacking.

Insistence upon counsel at all stages of a capital case, 
where an intelligent waiver is lacking, imposes no intoler-
able burden upon the law enforcement process. It is 
merely a recognition of our attempt to be civilized, a recog-
nition that the process of condemning human life is to be
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judged by standards higher than those applied to a prose-
cution for violation of a minor ordinance or regulation.

I would therefore reverse the judgment below.

BALLARD et  al . v . UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
NINTH CIRCUIT.

No. 37. Argued October 15, 1946.—Decided December 9, 1946.

1. In a State where women are eligible for jury service under local law, 
a federal jury panel from which women are intentionally and sys-
tematically excluded is not properly constituted and this Court will 
exercise its power of supervision over the administration of justice 
in the federal courts to correct the error. Thiel v. Southern Pacific 
Co., 328 U. S. 217. Pp. 190-196.

(a) Sections 275-278 of the Judicial Code reflect a design to make 
the jury a cross-section of the community and truly representative of 
it. P. 191.

(b) The system of jury selection which Congress has adopted 
contemplates that juries in federal courts sitting in States where 
women are eligible for jury service under local law will be repre-
sentative of both sexes. P. 191.

(c) The systematic and intentional exclusion of women, like the 
exclusion of a racial group or an economic or social class, deprives 
the jury system of the broad base it was designed by Congress to 
have. P. 195.

2. When a jury in a criminal case is drawn from a panel not properly 
constituted, reversible error does not depend on a showing of preju-
dice in an individual case; since the injury is not limited to the 
defendant but extends to the jury system, to the law as an insti-
tution, to the community at large, and to the democratic ideal re-
flected in the processes of our courts. P. 195.

3. When this Court finds that a petit jury was drawn from an improper 
panel, it will remand the case for a new trial; but when it finds that 
the grand jury which returned an indictment was drawn from such a 
panel, the indictment must be dismissed. Pp. 195-196.

4. An issue properly raised on the record by defendants in a criminal 
case in a Federal District Court and assigned as error on appeal was 
not passed on by the Circuit Court of Appeals in reversing the

727731 0-47---- 18
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conviction. On petition of the Government which did not raise 
that issue, this Court granted certiorari, reversed the judgment of 
the Circuit Court of Appeals, and remanded the case to that Court, 
which then passed on the issue adversely to defendants and affirmed 
the conviction. Defendants then petitioned for certiorari, which 
was granted. Held, defendants have not lost the right to urge that 
question here. P. 190.

152 F. 2d 941, reversed.

Petitioners were indicted and convicted in a District 
Court for using, and conspiring to use, the mails to defraud. 
The Circuit Court of Appeals reversed on the ground that 
the trial judge erred in withholding from the jury all ques-
tions concerning the truth or falsity of their religious be-
liefs or doctrines. 138 F. 2d 540. On petition of the 
Government, this Court granted certiorari, 320 U. S. 733, 
reversed the decision of the Circuit Court of Appeals, and 
remanded the case to that Court for further proceedings. 
322 U. S. 78. The Circuit Court of Appeals then affirmed 
the conviction. 152 F. 2d 941. On.petition of defend-
ants, this Court granted certiorari to review questions re-
served in its previous decision. 327 U. S. 773. Reversed, 
p. 196.

Roland Rich Woolley and Ralph C. Curren argued the 
cause for petitioners. With them on the brief was Joseph 
F. Rank.

Beatrice Rosenberg argued the cause for the United 
States. With her on the brief were Solicitor General 
McGrath and Robert S. Erdahl.

Mr . Justi ce  Douglas  delivered the opinion of the 
Court.

This case is here for the second time. It involves the 
indictment and conviction of petitioners for using, and 
conspiring to use, the mails to defraud. Criminal Code
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§ 215, 18 U. S. C. § 338; Criminal Code § 37, 18 U. S. C. 
§ 88. The fraudulent scheme charged was the promotion 
of the I Am movement, which was alleged to be a fraud-
ulent religious organization, through the use of the mails. 
The nature of the movement and the facts surrounding its 
origin and growth are summarized in our prior opinion. 
322 U. S. 78. It is sufficient here to say that petitioners 
were found guilty on a charge by the trial judge which 
withheld from the jury all questions concerning the truth 
or falsity of their religious beliefs or doctrines. The Cir-
cuit Court of Appeals reversed and granted a new trial, 
holding it was error to withhold those questions from the 
jury. 138 F. 2d 540. We, in turn, reversed the Circuit 
Court of Appeals and sustained the District Court in that 
ruling. Petitioners argued, however, that even though 
the Circuit Court of Appeals erred in reversing the judg-
ment of conviction on that ground, its action was justified 
on other distinct grounds. But the Circuit Court of 
Appeals had not passed on those other questions; and we 
did not have the benefit of its views on them. We accord-
ingly deemed it more appropriate to remand the cause to 
that court so that it might first pass on the questions 
reserved.

On the remand the Circuit Court of Appeals, one judge 
dissenting, affirmed the judgment of conviction without 
discussion of the issues raised. On a petition for rehear-
ing, which was denied, the Circuit Court of Appeals filed 
an opinion which discussed some but not all of the ques-
tions which had been reserved. 152 F. 2d 941. We 
granted the petition for certiorari because of the serious 
questions concerning the administration of criminal jus-
tice which were raised.

We are met at the outset with the concession that 
women were not included in the panel of grand and petit 
jurors in the Southern District of California where the
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indictment was returned and the trial had; that they were 
intentionally and systematically excluded from the panel.1 
This issue was raised by a motion to quash the indictment 
and by a challenge to the array of the petit jurors because 
of intentional and systematic exclusion of women from the 
panel. Both motions were denied and their denial was 
assigned as error on appeal. The jury question has been 
in issue at each stage of the proceedings, except the first 
time that the case was before us. At that time the point 
was not assigned or argued. But the case was here at the 
instance of the United States, not at the instance of the 
present petitioners. As we have said, there were other 
issues in the case obscured by the question brought here 
by the United States and which had not been passed upon 
below or argued before this Court. Consequently, when 
we remanded the case for consideration of the remaining 
issues by the Circuit Court of Appeals, the jury issue was 
argued. The Circuit Court of Appeals did not hold that 
it had been waived. That court passed upon the issue, 
concluding that there was no error in the exclusion of 
women from the panel. 152 F. 2d p. 944, and see dissent at 
p. 953. Under these circumstances we cannot say (and the 
Government does not suggest) that petitioners have lost 
the right to urge the question here. Moreover, in this case, 
as in Reynolds v. United States, 98 U. S. 145, 168-169, the 
error, though not presented here on the first argument, ap-
pears on the face of the record before us. And see Sibbach 
v. Wilson & Co., 312 U. S. 1,16.

Congress has provided that jurors in a federal court shall 
have the same qualifications as those of the highest court 
of law in the State. Judicial Code § 275, 28 U. S. C. § 411.

1 Women have been members of both grand and petit juries in that 
district since the beginning of the February Term, 1944. See United 
States v. Chaplin, 54 F. Supp. 682.
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This provision applies to grand as well as petit juries.2 
Congress also has prohibited disqualification of citizens 
from jury service “on account of race, color, or previous 
condition of servitude.”3 It has required that jurors shall 
be chosen “without reference to party affiliations.” 4 It 
has provided that jurors shall be returned from such parts 
of the district as the court may direct “so as to be most 
favorable to an impartial trial, and so as not to incur an 
unnecessary expense, or unduly burden the citizens of any 
part of the district.” 5 None of the specific exemptions6 
which it has created is along the lines of sex.

These provisions reflect a design to make the jury “a 
cross-section of the community” and truly representative 
of it. Glasser v. United States, 315 U. S. 60, 86.

In California, as in most States,7 women are eligible for 
jury service under local law. Code of Civil Procedure, 
§ 198. The system of jury selection which Congress has 
adopted contemplated, therefore, that juries in the federal 
courts sitting in such States would be representative of 
both sexes. If women are excluded, only half of the avail-
able population is drawn upon for jury service. To put the 

2 Thus Judicial Code § 276, 28 U. S. C. § 412 provides for the draw-
ing of “All such jurors, grand and petit” from persons “possessing the 
qualifications prescribed” in § 411.

3 Judicial Code § 278, 28 U. S. C. § 415.
4 Judicial Code § 276,28 U. S. C. § 412.
5 Judicial Code § 277,28 U. S. C. § 413.
6 No person shall serve as a petit juror “more than one term in a 

year.” Judicial Code § 286, 28 U. S. C. § 423.
Artificers and workmen employed in armories and arsenals of the 

United States are exempted from service as jurors. 50 U. S. C. § 57. 
Cf. Judicial Code §288, 28 U. S. C. §426, dealing with disqualifica-
tions of jurors in prosecutions for bigamy, polygamy or unlawful 
cohabitation.

7 Report to the Judicial Conference of the Committee on Selection 
of Jurors (1942), p. 23.
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matter another way, Congress has referred to state law 
merely to determine who is qualified to act as a juror. 
Whether the method of selecting a jury in the federal court 
from those qualified is or is not proper is a question of 
federal law.8 Glasser v. United States, supra, pp. 85-86.

In Thiel v. Southern Pacific Co., 328 U. S. 217, we were 
presented with a similar problem. It was a civil case 
which had been removed to the district court on the 
ground of diversity of citizenship and involved a ques-
tion of the liability of a common carrier to a passenger. 
All persons who worked for a daily wage had been delib-
erately and intentionally excluded from the jury lists. We 
held, in the exercise of our power of supervision over 
the administration of justice in the federal courts, see 
McNabb v. United States, 318 U. S. 332, that the plain-
tiff’s motion to strike the panel should have been granted. 
The gist of our ruling is contained in the following state-
ment from the opinion in the Thiel case:

“The American tradition of trial by jury, considered 
in connection with either criminal or civil proceedings, 
necessarily contemplates an impartial jury drawn 
from a cross-section of the community. . . . This 
does not mean, of course, that every jury must contain 
representatives of all the economic, social, religious, 
racial, political and geographical groups of the com-
munity ; frequently such complete representation 
would be impossible. But it does mean that prospec-

8 An earlier indictment (subsequently dismissed) was returned 
against petitioners who moved to quash because of the exclusion of 
women from the panel of grand jurors. The motion was denied. 
United States v. Ballard, 35 F. Supp. 105. That ruling seems to have 
been influenced by the thought that California law determined whether 
the exclusion of women resulted in a proper jury. Under California 
law the inclusion of women on the panel is not obligatory, the statutory 
provisions which qualify them for jury service being directory only. 
People v. Shannon, 203 Cal. 139, 263 P. 522; People v. Parman, 14 Cal. 
2d 17,92 P. 2d 387.
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tive jurors shall be selected by court officials with-
out systematic and intentional exclusion of any of 
these groups. Recognition must be given to the fact 
that those eligible for jury service are to be found in 
every stratum of society. Jury competence is an 
individual rather than a group or class matter. That 
fact lies at the very heart of the jury system. To dis-
regard it is to open the door to class distinctions and 
discriminations which are abhorrent to the demo-
cratic ideals of trial by jury.” 328 U. S. 220.

We conclude that the purposeful and systematic exclu-
sion of women from the panel in this case was a departure 
from the scheme of jury selection which Congress adopted 
and that, as in the Thiel case, we should exercise our power 
of supervision over the administration of justice in the 
federal courts, McNabb v. United States, supra, to correct 
an error which permeated this proceeding.

It is said, however, that an all male panel drawn from 
the various groups within a community will be as truly 
representative as if women were included. The thought 
is that the factors which tend to influence the action 
of women are the same as those which influence the 
action of men—personality, background, economic 
status—and not sex.9 Yet it is not enough to say that 
women when sitting as jurors neither act nor tend to act 
as a class. Men likewise do not act as a class. But, if the 
shoe were on the other foot, who would claim that a jury 
was truly representative of the community if all men 
were intentionally and systematically excluded from the 
panel? The truth is that the two sexes are not fungible; 
a community made up exclusively of one is different from 
a community composed of both; the subtle interplay 
of influence one on the other is among the imponder-

9 See Miller, The Woman Juror, 2 Oregon L. Rev. 30; cf. Carson, 
Women Jurors (1928), p. 15.
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ables.10 To insulate the courtroom from either may not 
in a given case make an iota of difference. Yet a flavor, a 
distinct quality is lost if either sex is excluded. The exclu-
sion of one may indeed make the jury less representative 
of the community than would be true if an economic or 
racial group were excluded.

The present case involves a prosecution of a mother and 
her son for the promotion of an allegedly fraudulent reli-
gious program. Judge Denman in his dissent below 
stated:

“In the average family from which jurors are drawn, 
the souls of children in their infant and early ado-
lescent bodies receive the first and most lasting 
teaching of religious truths from their mothers. In 
the same families the major social function of men 
is concerned with the creation of material things, 
largely food and clothing and housing of the children’s 
bodies.

“In the public schools over ninety-five per cent of 
the primary and grammar school teachers are women. 
In the churches of all religions the numbers of women 
attendants on divine service vastly exceed men. The 
one large and vital religious group created in America 
since Joseph Smith is that of the Christian Scientists 
founded by a woman, Mary Baker Eddy.

“. . . It matters not that from my viewpoint 
there is . . . testimony of a conspiracy so mean and 
vile that it warrants some of the strongest strictures of 
the prosecution. I am not a woman juror sitting in 
the Ballard trial, who is the mother of five children at 
whose knee have been instilled in them the teachings 
of Jesus as interpreted by Mrs. Eddy.

10 The problem is reflected in the discussions of the androcentric 
theory and the gynaecocentric theory in scientific literature. See 
Ward, Pure Sociology (1903), Ch. XIV; Draper, Dupertuis and 
Caughey, Human Constitution in Clinical Medicine (1944), Ch. VI.



BALLARD v. UNITED STATES. 195

187 Opinion of the Court.

“Well could a sensitive woman, highly spiritual in 
character, rationalize all the money income acquired 
by Mrs. Ballard as being devoted to the teachings of 
the same Jesus as are the profits of the trust created 
by Mrs. Eddy for the Christian Science Monitor.” 
152 F. 2d pp. 951-52.

The point illustrates that the exclusion of women from 
jury panels may at times be highly prejudicial to the 
defendants. But reversible error does not depend on a 
showing of prejudice in an individual case.11 The evil lies 
in the admitted exclusion of an eligible class or group in the 
community in disregard of the prescribed standards of jury 
selection. The systematic and intentional exclusion of 
women, like the exclusion of a racial group, Smith v. Texas, 
311 U. S. 128, or an economic or social class, Thiel v. 
Southern Pacific Co., supra, deprives the jury system of 
the broad base it was designed by Congress to have in 
our democratic society. It is a departure from the stat-
utory scheme. As well stated in United States v. Roemig, 
52 F. Supp. 857, 862, “Such action is operative to destroy 
the basic democracy and classlessness of jury person-
nel.” It “does not accord to the defendant the type of 
jury to which the law entitles him. It is an administra-
tive denial of a right which the lawmakers have not seen 
fit to withhold from, but have actually guaranteed to him.” 
Cf. Kotteakos v. United States, 328 U. S. 750, 764-765. 
The injury is not limited to the defendant—there is injury 
to the jury system, to the law as an institution, to the 
community at large, and to the democratic ideal reflected 
in the processes of our courts.

If, as in the Thiel case, we had merely an instance of a 
petit jury drawn from an improper panel, we would re-
mand the cause for a new trial. But, as we have said, the 
grand jury was likewise drawn from a panel improperly

11 Cf. Wuichet v. United States, 8 F. 2d 561-63.
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chosen and therefore the indictment was not returned in 
accordance with the procedure established by Congress. 
Accordingly, the indictment must be dismissed. In dis-
posing of the case on this ground we do not reach all the 
issues urged and it is suggested that in so limiting our 
opinion we prolong an already lengthy proceeding. We 
are told that these petitioners will again be before us for 
the determination of questions now left undecided. But 
we cannot know that this is so, and to assume it would be 
speculative. The United States may or may not present 
new charges framed within the limits of our earlier opin-
ion. A properly constituted grand jury may or may not 
return new indictments. Petitioners may or may not be 
convicted a second time.

Reversed.

Mr . Just ice  Jacks on , concurring.
I concur in the result, but for quite different reasons. I 

join the opinions of Mr . Justice  Frankfurter  and of 
Mr . Justice  Burton  to the effect that we should not now 
direct dismissal of the indictment upon the jury question. 
In my opinion, the point either was abandoned by the 
parties or if not, was ignored or silently rejected by the 
Court in its prior decision, 322 U. S. 78, and should not be 
revived now. I therefore reach the other issues in the 
case. I would direct dismissal of the indictment upon 
the grounds stated in dissent in United States v. Ballard, 
322 U. S. 78 at 92, and a further ground. This Court 
previously ruled that it is improper for the trial court 
to inquire whether the religious professions and experi-
ences as represented by defendants were true or false but 
that it can inquire only as to whether they were repre-
sented without belief in their truth. This leaves no statu-
tory basis for conviction of fraud and especially no basis 
for conviction under this indictment. It requires, in my 
opinion, a provably false representation in addition to
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knowledge of its falsity to make criminal mail fraud. 
Since the trial court is not allowed to make both findings, 
the indictment should be dismissed.

Mr . Justice  Frankf urter , with whom Mr . Chief  Jus -
tice  Vinson , Mr . Just ice  Jackson  and Mr . Justice  
Burton  join.

In the exercise of its supervisory power over the lower 
federal courts, the Court is directing the dismissal of the 
indictment in this case, because, following the practice 
then prevailing in the federal district court in California, 
no women were included in the panel of the grand jury 
which found the indictment. My brother Burton  demon-
strates, I believe, that under the circumstances the absence 
of women from ‘the grand jury panel did not vitiate the 
indictment. But, in any event, this Court’s authority to 
supervise practice in the lower federal courts should be 
exercised only to vindicate appropriate standards of judi-
cial administration. In finding that the exclusion of 
women from the grand jury panel is fatal +o the indict-
ment, the Court embraces a claim for the benefit of the 
petitioners which they themselves abandoned more than 
four years ago. And since women have not been excluded 
from jury service in the California federal courts since 
1944, the Court cannot justify its action as a means of 
emphasizing to the lower courts the duty of adopting a 
proper practice. Thus the Court directs the dismissal of 
an indictment under circumstances in which the Court’s 
action does not advance the proper administration of 
criminal justice.

The defendants were fully cognizant of the facts and 
of the issues involved when they made their objection to 
the composition of the grand jury panel and when they 
abandoned it. They objected to the array before the dis-
trict court, saved the point when their objection was over-
ruled, and assigned it as one of the errors in their specifica- 
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tions on appeal to the Circuit Court of Appeals. In ample 
time for the defendants to rely on it in the Circuit Court 
of Appeals, this Court decided Glasser v. United States, 
315 U. S. 60, which indicated that we deemed it important 
that a jury be selected on what may be described as a 
modern democratic basis. And yet the point made and 
overruled in the District Court was not argued in the briefs 
before the Circuit Court of Appeals, although the defend-
ants vigorously urged other claims to reverse their convic-
tions. The fact that the jury question was “in issue” be-
fore the Circuit Court of Appeals, in the sense of having 
been assigned as error, but was neither briefed nor argued 
there, only serves to emphasize the abandonment of the 
issue before that court. When on the Government’s peti-
tion the case came before this Court, the defendants surely 
pressed every claim that seemed to them relevant to sus-
tain the judgment which the Circuit Court of Appeals had 
entered in their favor. For it is too well settled to require 
citation of cases that the respondent here may urge and 
support any ground by which judgment in his favor can be 
sustained, whether or not it was argued in the court below. 
Their briefs and oral argument vigorously urged other 
issues going to the validity of the indictment. The exclu-
sion of women was not even mentioned. And this Court, 
with the full record before it, took no notice of this ques-
tion which now is found to undermine the entire proceed-
ings. When we remanded the case to the Circuit Court 
of Appeals we plainly did so to have that court decide 
questions argued here which it had left undecided. We 
would hardly have invited its decision on questions which 
had been abandoned and not argued before it. If a pro-
cedural point can ever be abandoned, objection to the jury 
panels was here abandoned.

With the Glasser opinion before them and with the point 
properly preserved in their appeal papers, the abandon-
ment of the issue by the petitioners, when the case came
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before the Circuit Court of Appeals and later before us, 
can mean only that they had no confidence in the claim, 
and that, in any event, they had not been hurt by what is 
now deemed a fatal error. It hardly helps the proper 
administration of criminal justice to allow the defendants 
to resurrect a point which they had dropped four years 
earlier.*

Even now, this Court does not find that the exclusion 
of women constitutes an inroad on the vital safeguards 
for a criminal trial so as to involve a denial of due process.

*The two cases invoked by the Court are inapposite. The circum-
stances in Reynolds v. United States, 98 U. S. 145, 168-69, are so 
different from those now before us that the Court’s action in that 
case can afford no support for what is here done. In affirming the 
conviction the Court had not noticed that the sentence imposed after 
trial was imprisonment at hard labor, whereas the applicable statute 
authorized only sentence to ordinary imprisonment. It had not been 
called to the Court’s attention, and it was not the kind of error that 
the Court would notice. But the error, which everybody had over-
looked, would, if uncorrected, have subjected a defendant to punish-
ment far more severe than any authorized by Congress. In the case 
before us the error, such as it may be, goes to a procedural point not 
bearing on the fairness of the trial, or the conviction, or the sentence. 
And the result of this Court’s action as to this procedural point is to 
vitiate the entire proceeding, not merely to remand for formal resen-
tencing, as in the Reynolds case. Also, in the Reynolds case the Court 
noted the error when indicated to it in a petition for rehearing at the 
same term of Court. It had not previously been indicated to any 
court and evidently had not previously been noted by anyone. It did 
not, as here, make its way to the surface after it had been duly and 
vigorously urged, had been assigned as error, then dropped, buried for 
three years, only to be resurrected as an afterthought and a make-
weight to argument on the merits. Again, in Sibbach v. Wilson & Co., 
312 U. S. 1,16, the District Court sought to punish for contempt action 
which was specifically exempt from such punishment. Error of a 
“fundamental nature” was apparently noticed and pressed by the 
defendants for the first time when the case came to this Court. And 
the Court considered the point while the case was before it, not, as here, 
when it reappears as tail to another issue three years after the record 
containing the alleged error first came before us.
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The Court orders dismissal of an indictment because of 
a past practice pursued in good faith under misapprehen-
sion of relevant law. But that misconception has been 
corrected and the proper practice has been enforced since 
1944. The Court’s order cannot serve as a means of 
ensuring a change in federal practice when that change 
has already taken place.

Dismissal of this indictment will not put an end to 
prosecution for the offenses which it charges. And so it 
cannot in any event relieve the Court from the duty of 
deciding the central issue before us, namely, whether the 
mails may be used to obtain money by fraud when the 
fraud consists of a false claim of belief touching religion. 
Dismissal of this indictment does not terminate prosecu-
tion for these offenses because Congress by the Act of May 
10,1934 (48 Stat. 772, amended, July 10,1940,54 Stat. 747, 
18 U. S. C. § 587) has expressly saved this prosecution. By 
that Act, Congress allowed reindictment where an indict-
ment was found defective but the basis of the prosecution 
is left untouched. As amended it provides that

“whenever an indictment is found defective or insuffi-
cient for any cause, after the period prescribed by the 
applicable statute of limitations has expired, a new 
indictment may be returned not later than the end of 
the next succeeding regular term of such court, follow-
ing the term at which such indictment was found 
defective or insufficient, during which a grand jury 
thereof shall be in session.”

Considering the history of this litigation, the reason-
able assumption is that the Government will press this 
prosecution.

A conviction was had. The Circuit Court of Appeals 
reversed and ordered a new trial. On petition of the Gov-
ernment we brought the case here. The Government 
urged that the judgment of conviction be restored, while
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the defendants challenged its very foundation by invoking 
the constitutional guaranty of freedom of religion. In 
April 1944, we reversed the Circuit Court of Appeals and 
found that the District Court had properly “withheld from 
the jury all questions concerning the truth or falsity of 
the religious beliefs or doctrines of respondents.” 322 
U. S. at 88. But the case was remanded to the Cir-
cuit Court of Appeals without considering the question 
whether the First Amendment affords immunity from 
criminal prosecution for the procurement of money by 
false statements as to one’s religious experiences. Three 
Justices concluded that the verdict should stand, and, in 
an opinion by the late Chief Justice, denied that the First 
Amendment afforded immunity for fraudulent use of the 
mails simply because the false statements concerned reli-
gious beliefs. A fourth Justice likewise thought this issue 
had to be met. He concluded that the indictment should 
be dismissed because it raised issues inextricably bound 
up with traditional liberty and could not be sustained in 
view of the First Amendment. Upon remand the Circuit 
Court of Appeals, after considering the issues which im-
pliedly were remitted to it by this Court, found no flaw in 
the jury’s verdict and affirmed the conviction. After 
three years the case is again here, and the main issue urged, 
both in argument and in the extensive briefs, is the power 
of the Government to maintain this prosecution in view 
of the First Amendment. A decision by this Court merely 
directing the dismissal of the indictment because of error 
in the selection of the grand jury which found it will in-
evitably lead to curing of this defect by resubmission to a 
properly selected grand jury. It can hardly be believed 
that the Government will not feel under duty to do so. 
The whole machinery of criminal justice will again be set 
in motion. A trial will follow, and the District Court will 
naturally deem itself bound to entertain the prosecution
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in view of the decision of its Circuit Court of Appeals, 
twice left undisturbed here, which rejected the claim based 
on religious liberty.

It is too much like playing with justice to await a third 
review, two or three years hence, before facing this issue 
explicitly. The doctrine that a constitutional claim 
should not be prematurely considered is a vital feature in 
the harmonious functioning of our scheme of government. 
But it is a rule founded in reason, not a mechanical formula 
for avoiding an aspect of a litigation which cannot be 
fairly decided without meeting the constitutional issue. 
If this controversy could really be disposed of merely by 
finding that the grand jury was improperly selected, 
abstention from a constitutional adjudication would be 
imperative. Such would be the case if further prosecution 
were barred by the statute of limitations. But the Act of 
1934, as we have seen, removes the bar and sanctions a 
reindictment, which is to be anticipated in view of the 
circumstances of this litigation. We cannot escape our 
responsibility by dealing merely with the remediable in-
validity of the indictment, leaving untouched the decision 
of the Circuit Court of Appeals that the prosecution is 
valid. Of course the defendants might be acquitted at 
a new trial. But a court which purports to exercise 
supervisory authority in the interests of the administra-
tion of criminal justice ought not to permit the waste and 
unfairness involved in a new trial if there is no founda-
tion for it. Especially is this a claim on the proper admin-
istration of justice in a case which has been in the courts 
for almost six years, and which is now starting on a new 
round as a result of the Court’s decision.

In short, the prosecution will continue unless we ter-
minate it. We can terminate it only if this Court should 
deem beyond constitutional authority a prosecution of 
the charges upon which the jury found the defendants
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guilty and which the Circuit Court of Appeals sustained. 
We ought not to give implied sanction to the continuance 
of this prosecution, if we do not mean to do so, by with-
holding our view on an issue inescapable in the full dis-
position of the controversy before the Court. Candor 
repels it and the requirements of constitutional adjudica-
tion do not justify it.

Mr . Justi ce  Burton , dissenting.
Although I concur in this Court’s policy of requiring 

the inclusion in federal jury lists in California of women 
qualified for service as jurors of the highest court of law 
in that State, I believe that we are not justified in dismiss-
ing the indictment returned in this case in 1941 merely 
because women were not included in such lists at that time. 
In the absence of a binding statutory or court rule then re-
quiring such inclusion of women, the District Court was 
compelled to exercise its own discretion in including or 
excluding them. Without depending on the breadth of 
the discretion which should be allowed to a District Court 
under those circumstances, I submit that the reasons for 
the District Court action strengthen the position that this 
Court should not now retroactively disapprove the estab-
lished local federal practice which conformed almost 
exactly with the established state practice.

Ever since its first Judicature Act, Congress has subordi-
nated federal practice to state law in determining the 
qualifications of federal jurors. In that Act it said: “the 
jurors shall have the same qualifications as are requisite 
for jurors by the laws of the State of which they are 
citizens, to serve in the highest courts of law of such 
State, . . .” Section 29, Act of September 24, 1789, 1 
Stat. 73, 88. Similarly, the present law reads: “Jurors 
to serve in the courts of the United States, in each State 
respectively, shall have the same qualifications, subject to

727731 0-47---- 19
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the provisions hereinafter contained, and be entitled to 
the same exemptions, as jurors of the highest.court of law 
in such State may have and be entitled to at the time when 
such jurors for service in the courts of the United States 
are summoned.” Section 275, Judicial Code, 36 Stat. 
1087, 1164, 28 U.S.C. §411.1

There is no constitutional, statutory or court rule or 
policy requiring women to be placed on all federal jury 
lists. Congress might have required such a course and 
might have set up complete federal qualifications for fed-
eral jurors, but it never has done so. Instead, it has pro-
vided that state action shall determine most of the 
qualifications for federal jury service. As a result, it would 
be reversible error for the federal courts to include women 
on federal juries in those states which do not make women 
eligible for service as jurors of the highest court of law in 
such states. Cf. Crowley v. United States, 194 U. S. 461. 
This is an inescapable recognition by Congress that it sees 
nothing seriously prejudicial in the continued use of ex-
clusively male federal juries in states where women are 
not eligible for state jury duty. The availability of appro-
priate accommodations for the two sexes has been treated 
as a material factor in determining whether women and 
men shall be called for jury duty. Acts and Resolves of 
R. I. (1939), c. 700, § 37; People v. Shannon, 203 Cal. 139, 
263 P. 522. See Report to the Judicial Conference of the

1 The federal courts, therefore, are bound by state definitions of 
jurors’ qualifications subject to federal constitutional and statutory 
limitations. It has been argued that the Fifth and Sixth Amendments 
to the Constitution guarantee the continuance of the exclusively male 
common law federal juries, but it is now generally agreed that women 
are qualified to serve on federal juries wherever the states have 
declared them qualified as jurors of the highest court of law in their 
respective states. See United States v. Wood, 299 U. S. 123, 145; 
Tynan v. United States, 297 F. 177, 178-179, cert, denied, 266 U. S. 
604; Home v. United States, 15 F. 2d 762, cert, denied, 273 U. S. 755.
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Committee on the Selection of Jurors (1942), p. 23. Sub-
ordination of the need for women on federal juries to the 
availability of physical accommodations for them is a tacit 
recognition that no fundamental infraction of the rights 
of litigants is involved in the continuance of exclusively 
male juries.

In some employments, women are distinguished from 
men, as a matter of law, in connection with their hours and 
conditions of work. West Coast Hotel Co. v. Parrish, 300 
U. S. 379. These distinctions are due to considerations 
not applicable to jury service. The general and increas-
ing absence of sound reasons for distinctions between 
men and women in matters of suffrage, office holding, 
education, economic status, civil liberties, church member-
ship, cultural activities, and even war service, emphasizes 
the lack of reason for making a point of the presence or 
absence of either sex, as such, on either grand or petit 
juries. See Miller, The Woman Juror (1922), 2 Ore. L. 
Rev. 30,40.

By a general practice of not calling women for jury duty 
although eligible for such duty, the state courts of Cali-
fornia, in effect, have granted women a substantial exemp-
tion from that duty. People v. Parman, 14 Cal. 2d 17, 
92 P. 2d 387; People v. Shannon, supra. See United 
States v. Ballard, 35 F. Supp. 105, 107. The California 
courts thus have treated men and women as equally quali-
fied and have assumed that litigants will have an ade-
quate impartial jury, regardless of the sex of the jurors, 
provided the jurors otherwise are qualified to serve. Cf. 
Hyde v. United States, 225 U. S. 347,374; Agnew v. United 
States, 165 U. S. 36,44. While such a state practice is not 
binding upon the federal courts as a matter of law, yet it is 
persuasive as indicating that litigants need not be treated 
as having been prejudiced when a Federal District Court 
has conformed its practice to that of the state. For the
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state rule see People v. Par man, supra; In re Mana, 178 
Cal. 213, 172 P. 986; People v. Manuel, 41 Cal. App. 153, 
182 P. 306.

The error in the federal practice cannot be the exclusion 
of women, as such, because such exclusion not only is per-
mitted but is required by federal statute in states where 
they are not eligible for state jury duty. The error, if 
any, must consist of the failure to require the listing of 
women, as well as men, for all federal jury service in a state 
which permits such listing for state jury service, even 
though the state regards such listing as directory to and 
not mandatory upon the state courts.

There are ample grounds for distinguishing Thiel v. 
Southern Pacific Co., 328 U. S. 217, from this case. For 
example, in the Thiel case, the Court acted in the absence 
of actual notice that the objectionable practice had been 
discontinued,2 whereas, here, we have notice that the prac-
tice objected to was changed more than two years ago to 
conform, at least substantially, to the approved practice. 
Also, in the Thiel case, the procedure complained of con-
sisted of the exclusion of an economic group, thereby de-
tracting from the representative character of the jury list, 
in a manner contrary to the tradition and purpose of the 
jury system. Here the exclusion of women, as such, from 
jury service not only was in accordance with the traditional 
practice, but is in accordance with the congressionally 
approved future practice in the federal and state courts of 
about 40% of the states. This shows that the only objec-
tionable practice here was that, after the State had estab-
lished a directory system of eligibility of women for state

2 It now appears, however, that, beginning in 1943, the practice 
objected to in the Thiel case has been discontinued. Louis E. Good-
man, U. S. District Judge, N. D., Calif., Federal Jury Selections as 
Affected by Thiel v. Southern Pacific Company, 21 Journal of the 
State Bar of California 352,357.
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jury service, the federal court did not at once enlarge that 
policy into a mandatory requirement that all qualified 
women be placed upon all federal jury lists.

For these reasons, I am unable to concur in the judg-
ment setting aside the indictment and verdict. The con-
victions in this case should be affirmed, and I concur in 
the statement by Mr. Chief Justice Stone: “Certainly 
none of respondents’ constitutional rights are violated if 
they are prosecuted for the fraudulent procurement of 
money by false representations as to their beliefs, religious 
or otherwise.” United States v. Ballard, 322 U. S. 78,90.

Mr . Chief  Just ice  Vinso n  and Mr . Justi ce  Frank -
furter  join in this dissent. Mr . Justice  Jacks on  joins in 
it except in so far as the final paragraph relates to an 
affirmance of the' convictions.

UNITED STATES v. BRUNO.

CERTIORARI to  the  circuit  court  of  appea ls  for  the  
THIRD CIRCUIT.

No. 67. Argued November 22, 1946.—Decided December 9, 1946.

In a criminal trial for selling waste paper at a price above the ceiling 
fixed by Maximum Price Regulation 30 pursuant to § 205 (b) of 
the Emergency Price Control Act of 1942, evidence that the de-
fendant sold at a price above the ceiling by falsely describing the 
grade and that he accepted payment at the excessive price, held 
sufficient to support a conviction, although it also showed that the 
sales were subject to the right of customers to reject paper of lower 
grade than represented and that, in three out of five cases covered 
by a five-count information where customers objected and the 
Office of Price Administration had made an investigation, defend-
ant subsequently adjusted the price to the ceiling price for the 
grade actually delivered. Pp. 210, 211.

153 F. 2d 843, reversed.
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Petitioner was convicted of selling waste paper at a 
price above the ceiling fixed by Maximum Price Regula-
tion 30 pursuant to § 205 (b) of the Emergency Price 
Control Act of 1942. The Circuit Court of Appeals re-
versed. 153 F. 2d 843. This Court granted certiorari. 
328 U. S. 828. Reversed, p. 211.

Stanley M. Silverberg argued the cause for the United 
States. With him on the brief were Solicitor General 
McGrath, Robert L. Stern, George Moncharsh, David 
London, Irving M. Gruber and Albert J. Rosenthal.

George R. Sommer argued the cause and filed a brief 
for respondent.

Mr . Just ice  Douglas  delivered the opinion of the 
Court.

A criminal information was brought against Bruno for 
having wilfully sold1 waste paper at prices higher than 
the ceilings established by Maximum Price Regulation 30.2 
The information contained five counts, each count charg-
ing a sale of a carload lot in 1944 at prices above the estab-
lished ceilings. The jury found Bruno guilty on all five 
counts. He was sentenced to imprisonment for six months 
and fined $500. The judgment of conviction was reversed 
by the Circuit Court of Appeals. 153 F. 2d 843. The 
case is here on a petition for a writ of certiorari which we 
granted because of an asserted conflict in principle between 
the decision below and United States v. Seidmon, 154 F. 
2d 228, in the Seventh Circuit Court of Appeals.

Bruno was in charge of a business, owned by a rela-
tive, which bought and sold waste paper. Carrano was a 
middleman who bought waste paper from Bruno on orders

1 Section 205 (b), Emergency Price Control Act of 1942, 56 Stat. 
23,33, 50 U. S. C. App. Supp. Ill § 925 (b).

2 See 7 Fed. Reg. 9732, 8 Fed. Reg. 13049, 17483.
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from Carrano’s customers. The paper was shipped by 
Bruno direct to the customers, Carrano paying Bruno the 
price.

In each of the five sales challenged here, Carrano or-
dered from Bruno a grade of paper known as No. 1 assorted 
kraft. In each, Bruno invoiced the shipment as such and 
charged the ceiling price for that grade of waste paper. 
Carrano paid Bruno the invoice price. It appears that 
the orders were subject to inspection and approval of the 
waste paper by the customers; that they customarily made 
the inspections on receipt of the shipments; and that if 
the paper was below the grade at which it had been in-
voiced, the customers would pay Carrano the lower ceil-
ing price, Carrano debiting Bruno with the difference. 
Each of the five shipments in question was inspected by 
the customer on its arrival. It was discovered that each 
shipment was largely composed of corrugated paper, a 
grade carrying a lower ceiling price. In three cases, the 
customers paid Carrano only for the quality of waste paper 
received. Carrano thereupon debited Bruno with the 
difference. In two cases, the customer did not complain 
of the upgrading and Bruno retained the over-charges.3 
Moreover, the debits to Bruno in the three instances men-
tioned followed on the heels of an investigation by the 
Office of Price Administration. It also appears that the 
debits were not shown on Bruno’s books. His ledger 
showed sales, not at the invoice price, but at lower prices. 
The concealed amounts were explained by Bruno as con-
stituting his commissions on the sales.

The District Court charged the jury that “before you 
can find him guilty, there must have been in his mind an 
intention not to set a price and then have it adjusted after-
wards according to the truth of the situation, but an intent

3 The Circuit Court of Appeals seemed to proceed on the assumption 
that in no instance did the ultimate price which was paid exceed the 
ceiling price.
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to fix this price and charge it and get away with it,—an 
intent to commit the crime, the formation of a purpose 
in his mind when he did this thing, to get more money for 
that paper than the ceiling price established by law.”4 
The court also charged that there could be no conviction 
if Bruno did not sell the waste paper “with the intent of 
receiving higher than ceiling price, and did not actually 
receive higher than ceiling price.”

We think it was proper to submit the case to the jury. 
The evidence seems to us ample to support the conviction. 
There was false grading in each invoice. The sales were 
not made at a price to be determined on the customers’ 
inspection of the grade. They were made at specific 
invoice prices which were above the ceiling. The goods 
were delivered at those prices; and those were the prices

4 The preceding part of the charge was:
“In order that there may be a crime here, there must have been 
an intent on the part of this defendant to commit that crime, 
which was to receive a price for the paper which he sold which 
was in excess of the ceiling price. Now, if actually there had 
been paid to him more than the ceiling price, but it was the intent 
and intention of all persons respecting it, not to accept that as 
the final price necessarily, but to accept it subject to adjustment 
which would be made upon the examination of the paper actually 
delivered and the establishment of the price set by law for that 
paper, that is, if they had the idea that the only price to be re-
ceived was that which the law set for the paper actually delivered, 
and that actually was what was paid, then there was no intent 
on his part to break the law. But if he sold this paper to the 
dealer, the wholesale dealer for a price which was above the ceil-
ing price, and that was the price that he intended to get, and if 
you find as a fact that the only reason he didn’t get it was because 
he didn’t get away with it and there was a discovery without his 
having intent to do the honest decent thing, and that was the only 
reason he didn’t get it, still he would have had an intent to commit 
the crime and would have effectively committed it when he 
received above-ceiling price which he intended to receive, if he 
did so intend, and if the only reason that he didn’t get the ceiling 
price was because he was found out.”
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actually paid. In some instances there was a subsequent 
adjustment of the price to conform to the price ceiling for 
the grade actually shipped. But in others there was not. 
And bearing on the integrity of the system were two other 
facts—(1) the debits made followed the OPA investiga-
tion; (2) the inflated prices were not disclosed on Bruno’s 
books. In a seller’s market upgrading may be a conven-
ient device for black market operations. As the Circuit 
Court of Appeals noted, when paper is scarce the seller 
may send not what is ordered but what he has, on the 
assumption that manufacturers will be glad to take any 
kind of paper they can get. In view of the inadequacy 
of the supply, buyers cannot always be expected to reject 
upgraded shipments or insist upon price adjustments. 
The facts of this case sustain that theory, for in two in-
stances no price adjustment was sought or made. In view 
of all the circumstances, the jury could well conclude that 
the system adopted by Bruno was designed to bring him 
more for the goods than was lawful.

Reversed.

FISWICK et  al . v. UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT.

No. 51. Argued November 19, 20,1946.—Decided December 9,1946.

1. Petitioners and others were indicted for conspiracy to defraud the 
United States in violation of § 37 of the Criminal Code. The indict-
ment charged that petitioners conspired with each other, and with 
others, to defraud the United States by concealing and misrepre-
senting their membership in the Nazi party. The last overt act 
alleged to have been committed by any of the petitioners was the 
filing by one of them of a registration statement under the Alien 
Registration Act of 1940, in which he falsely failed to disclose his 
connection with and activities in the Nazi party. Held that the 
conspiracy charged and proved did not extend beyond the date of 
the last overt act, and that admittance in evidence against all of the
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petitioners of admissions made after that date by one of the peti-
tioners was reversible error. Pp. 215-220.

(a) Though the result of a conspiracy may be continuing, the 
conspiracy is not a continuing one unless there is continuous cooper-
ation of the conspirators to produce the unlawful result. P. 216.

(b) An overt act being necessary to complete the offense of 
conspiracy under § 37 of the Criminal Code, the overt acts averred 
and proved may mark the duration, as well as the scope, of the 
conspiracy. P. 216.

(c) The conspiracy charged and proved did not extend beyond 
the date of the last overt act (the filing of the false registration 
statement) and the subsequent admissions of each defendant were 
improperly employed against the others. P. 217.

(d) While the act of one conspirator is admissible against the 
others, if it is in furtherance of the criminal undertaking, all such 
responsibility ends when the conspiracy ends. P. 217.

(e) Confession or admission by one co-conspirator after he was 
apprehended was not in furtherance of the conspiracy to deceive 
the Government but had the effect of terminating the conspiracy, 
so far as he was concerned, and made his admissions inadmissible 
against his erstwhile fellow-conspirators. P. 217.

(f) It cannot be said with fair assurance in this case that the jury 
was not substantially swayed by the use of these admissions against 
all defendants and, therefore, it cannot be considered a “harmless 
error” within the contemplation of § 269 of the Judicial Code. 
Kotteakos n . United States, 328 U. S. 750. Pp. 217-220.

2. The fact that his sentence of imprisonment has been served does 
not render moot a review of the conviction of an alien under § 37 
of the Criminal Code for conspiring to file a false registration state-
ment under the Alien Registration Act and to conceal from the 
Government his membership in the Nazi party, since the convic-
tion may weaken his defense to a deportation proceeding under 
8 U. S. C. § 155, impair his chances of naturalization under 8 
U. S. C. § 707 (a) (3), and subject him to the loss of certain civil 
rights. Pp. 220-223.

153 F. 2d 176, reversed.

Petitioners were convicted under § 37 of the Criminal 
Code of conspiring to defraud the United States in the 
exercise of its governmental functions by filing false reg-
istration statements under the Alien Registration Act of 
1940, 54 Stat. 670, 8 U. S. C. § 451 et seq., and concealing
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their membership in the Nazi party. The Circuit Court 
of Appeals affirmed. 153 F. 2d 176. This Court granted 
certiorari. 327 U. S. 776. Reversed, p. 223.

Frederic M. P. Pearse argued the cause and filed a brief 
for petitioners.

Leon Ulman argued the cause for the United States. 
With him on the brief were Acting Solicitor General Wash-
ington and Robert S. Erdahl.

Mr . Justice  Douglas  delivered the opinion of the 
Court.

The Alien Registration Act of 1940, 54 Stat. 670, 8 
U. S. C. § 451 et seq., required aliens, with certain excep-
tions, to register pursuant to regulations of the Commis-
sioner of Immigration and Naturalization.1 Among the 
disclosures required was whether during the preceding five 
years the alien had been “affiliated with or active in (a 
member of, official of, a worker for) organizations, de-
voted in whole or in part to influencing or furthering the 
political activities, public relations, or public policy of a 
foreign government.”2

Petitioners are German nationals who registered under 
the Act, the last of the three, Mayer, registering on Decem-
ber 23,1940. Each stated when he registered that he was 
not affiliated with or active in such an organization. Each 
failed to disclose, in answer to another question pertaining 
to “memberships or activities in clubs, organizations, or 
societies,” that he was in any way connected with the Nazi 
party. They were indicted in 1944 with 28 others for 
conspiring to defraud the United States in the exercise of 
its governmental functions (see Curley v. United States, 
130 F. 1, 4) in violation of § 37 of the Criminal Code, 
18 U. S. C. § 88.

1 See 5 Fed. Reg. 2836 for the regulations.
2 Regulations, supra, note 1, § 29.4 (1) (15).
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The indictment charges that petitioners continuously 
between September 1, 1939, and the date the indictment 
was returned, September 13, 1944, conspired with each 
other and with Draeger, the German consul in New York 
City and leader of the Nazi party in this country, with 
Draeger’s secretary, Vogel, and with other representatives 
of the Third Reich, to defraud the United States by con-
cealing and misrepresenting their membership in the Nazi 
party. It charges that since 1933 the Nazi party was 
devoted to furthering the political activities and policy of 
the German Reich in this country, that each petitioner 
during the five years prior to his registration was a mem-
ber of that party, that Draeger and Vogel directed peti-
tioners in registering under the Act to conceal and falsify 
their connection with the Nazi party, that petitioners 
followed such directions, that after their registration they 
continued from day to day to misrepresent to the Govern-
ment their connection with and activities in the Nazi 
party. The indictment alleges that, as a means of accom-
plishing the conspiracy, the petitioners appeared for regis-
tration and in registering falsely failed to disclose their 
connection with and activities in the Nazi party. The 
indictment sets forth forty overt acts. Many related to 
instructions given by Draeger and Vogel to various de-
fendants from September to December 1940, in connection 
with their registration. Others related to the registering 
by petitioners in November and December, 1940. The 
last overt act alleged to have been committed by any of 
petitioners was the filing by Mayer of his registration 
statement on December 23, 1940.

Of the 31 indicted, only the three petitioners were con-
victed after a jury trial.3 Fiswick and Rudolph were sen-

3 Six entered pleas of guilty. There was a dismissal as to one, a 
severance as to fourteen. Ten were tried. The jury acquitted three 
and disagreed as to the other four.
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fenced to imprisonment for eighteen months each. Mayer 
was sentenced to imprisonment for a year and a day. The 
judgments of conviction were affirmed by the Circuit 
Court of Appeals, one judge dissenting. 153 F. 2d 176. 
The case is here on a petition for a writ of certiorari which 
we granted because the rulings of the lower courts on the 
continuing nature of the conspiracy were apparently in 
conflict with decisions of this Court. See United States v. 
Irvine, 98 U. S. 450; United States v. Kissel, 218 U. S. 
601.

First. The nature and duration of the conspiracy as-
sumed great importance at the trial for the following rea-
son. Each petitioner after he was apprehended made 
damaging statements to agents of the Federal Bureau of 
Investigation. Mayer, in November, 1943, stated that he 
had applied for membership in the Nazi party and 
had not disclosed the fact because Vogel told him not to. 
Fiswick’s statement made in April, 1944, was to the same 
effect. Rudolph made substantially the same admissions 
in November, 1943, and then in September, 1944, retracted 
them insofar as he had said that in registering under the 
Act and in failing to disclose his Nazi party affiliation he 
had followed instructions. His later reason for non-dis-
closure was his asserted desire to protect his family. Each 
of these statements was admitted at the trial. At first, 
each was admitted only as against the maker. At the close 
of the Government’s case, however, the District Court 
ruled that each of these statements was admissible against 
each of the other co-conspirators. It so charged the jury. 
Later the jury returned to the courtroom for further in-
structions. One of the questions on which the foreman 
stated that they desired instruction related to that part 
of the charge “where you said something about all of the 
defendants were bound by the act of one or something, 
something as a group, and the other said the individuals.”
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The judge then repeated that the admissions of each were 
admissible against all provided there was a conspiracy and 
they were all in it.

The Solicitor General now rightly concedes that that 
ruling was erroneous. Though the result of a conspiracy 
may be continuing, the conspiracy does not thereby be-
come a continuing one. See United States v. Irvine, 
supra. Continuity of action to produce the unlawful 
result, or as stated in United States v. Kissel, supra, p. 607, 
“continuous cooperation of the conspirators to keep it up,” 
is necessary. A conspiracy is a partnership in crime. 
United States v. Socony-Vacuum Oil Co., 310 U. S. 150, 
253. Under § 37 of the Criminal Code, the basis of the 
present indictment, an overt act is necessary to complete 
the offense.4 The statute of limitations, unless sus-
pended,5 runs from the last overt act during the existence 
of the conspiracy. Brown v. Elliott, 225 U. S. 392, 401. 
The overt acts averred and proved may thus mark the 
duration, as well as the scope, of the conspiracy.

In this case the last overt act, as we have noted, was 
the filing by Mayer of his registration statement on 
December 23, 1940. That act was adequate as an overt 
act in furtherance of a conspiracy to make a false return. 
But there is difficulty in also making it serve the function 
of an overt act in furtherance of a conspiracy to conceal 
from 1940 to 1944 the fact that false returns had been

4 At common law it was not necessary to aver or prove an overt act. 
See Hyde v. United States, 225 U. S. 347, 359. The same is true 
under the Sherman Act. Nash v. United States, 229 U. S. 373, 378; 
United States v. Socony-Vacuum Oil Co., supra, p. 252. But § 37 of 
the Criminal Code requires not only an agreement to do the unlawful 
act but also the doing of “any act to effect the object of the con-
spiracy.” See Hyde v. United States, supra, p. 359.

5 See, for example, § 1 of the Act of August 24, 1942, 56 Stat. 747, 
18 U. S. C. Supp. II, § 590a, as amended by § 19 (b) of the Act of 
July 1,1944,58 Stat. 649,667,18 U. S. C. Supp. IV, § 590a.
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made. All continuity of action ended with the last overt 
act in December, 1940. There was no overt act of con-
cealment which followed the act of making false state-
ments. If the latter is permitted to do double duty, then 
a continuing result becomes a continuing conspiracy. If, 
as we think, the conspiracy charged and proved did not ex-
tend beyond the date of the last overt act, the admissions 
of each petitioner were improperly employed against the 
others. While the act of one partner in crime is admissible 
against the others where it is in furtherance of the crim-
inal undertaking, Pinkerton v. United States, 328 U. S. 
640, 646-647, and cases cited, all such responsibility is at 
an end when the conspiracy ends. Logan v. United States, 
144 U. S. 263,309; Brown v. United States, 150 U. S. 93,98. 
Moreover, confession or admission by one co-conspirator 
after he has been apprehended is not in any sense a further-
ance of the criminal enterprise. It is rather a frustration 
of it. If, as the Circuit Court of Appeals thought, the 
maintenance of the plot to deceive the Government was 
the objective of this conspiracy, the admissions made to 
the officers ended it. So far as each conspirator who con-
fessed was concerned, the plot was then terminated. He 
thereupon ceased to act in the role of a conspirator. His 
admissions were therefore not admissible against his erst-
while fellow-conspirators. Gambino v. United States, 108 
F. 2d 140,142-143.

It is earnestly argued, however, that the error was harm-
less. The “harmless error” statute- (Judicial Code § 269, 
28 U. S. C. § 391) provides that “On the hearing of any 
appeal, certiorari, or motion for a new trial, in any case, 
civil or criminal, the court shall give judgment after an 
examination of the entire record before the court, without 
regard to technical errors, defects, or exceptions which do 
not affect the substantial rights of the parties.” We have 
recently reviewed the history of this statute and the func-
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tion it was designed to serve in criminal cases. Kotteakos 
v. United States, 328 U. S. 750. The Court there stated, 
pp. 764-765:

“If, when all is said and done, the conviction is sure 
that the error did not influence the jury, or had but 
very slight effect, the verdict and the judgment should 
stand, except perhaps where the departure is from a 
constitutional norm or a specific command of Con-
gress. . . . But if one cannot say, with fair assur-
ance, after pondering all that happened without strip-
ping the erroneous action from the whole, that the 
judgment was not substantially swayed by the error, 
it is impossible to conclude that substantial rights 
were not affected. The inquiry cannot be merely 
whether there was enough to support the result, apart 
from the phase affected by the error. It is rather, 
even so, whether the error itself had substantial in-
fluence. If so, or if one is left in grave doubt, the 
conviction cannot stand.”

We cannot say with fair assurance in this case that the 
jury was not substantially swayed by the use of these ad-
missions against all petitioners. It is not enough to say 
that there may be a strong case made out against each 
petitioner. The indictment charges a conspiracy, not the 
substantive crime of falsely registering. The evidence that 
petitioners conspired with each other and with Draeger, 
Vogel, and others, is not strong. Though we assume there 
was enough evidence to go to the jury on the existence of 
that conspiracy, the case was one which a prosecutor 
would be anxious to bolster.

The prosecutor’s case, apart from the admissions, may 
be briefly summarized. Draeger and Vogel were active in 
the affairs of the Nazi party in this, country. Their ste-
nographer, a government witness, testified that applica-
tions for membership in the party were received at their
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office. Dues were paid there. A card file of members of 
the party and of applicants for membership was kept there. 
The name of each petitioner was on the list. A letter was 
sent to all on the list in August or September, 1940, over 
Draeger’s signature, requesting them to discuss a matter 
with Draeger. Those who appeared in response to the 
letter were told to conceal their Nazi party membership or 
affiliation when they registered under the Act. Another 
witness for the Government—a defendant in the case who 
was granted a severance—also testified that Vogel gave 
instructions to party members not to disclose their affilia-
tion with the Nazi party. And a clerk in Draeger’s office 
testified for the Government that the party members who 
came to the consulate were told to say in their registra-
tion statements that they were members of an innocuous- 
sounding association of German nationals. There was no 
evidence that petitioners came to the consulate seeking 
advice. There was no direct evidence that petitioners had 
received the instructions from the consulate to conceal 
their party membership. There was no direct evidence 
that petitioners came to the consulate in response to the 
letter which was sent. They were not identified as being 
with any group which called there. There was no evidence 
that they conferred with Draeger or Vogel or with each 
other.

The Solicitor General states with commendable candor 
that in this state of the proof it was manifestly impor-
tant for the prosecutor “to bring into the case against 
petitioners evidence of a character that might better con-
vince the jury that when each failed to reveal his Party 
connection in registering he had done so upon Party 
instructions, and, hence, that he was a member of the 
conspiracy.” The admissions served that purpose. They 
supplied the first direct evidence that petitioners acted 
pursuant to the instructions of the consulate. It is true, 

727731 0—47---- 20
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as respondent emphasizes, that none of these admissions 
implicates any petitioner except the maker. But since, if 
there was a conspiracy, Draeger and Vogel were its hub, 
evidence which brought each petitioner into the circle was 
the only evidence which cemented them together in the 
illegal project. And when the jury was told that the 
admissions of one, though not implicating the others, 
might be used against all, the element of concert of action 
was strongly bolstered, if not added. Without the admis-
sions, the jury might well have concluded that there were 
three separate conspiracies, not one. Cf. Kotteakos v. 
United States, supra. With the admissions, the charge 
of conspiracy received powerful reinforcement. And the 
charge that each petitioner conspired with the others 
became appreciably stronger, not from what he said but 
from what the other two said. We therefore cannot say 
with any confidence that the error in admitting each of 
these statements against the other petitioners did not 
influence the jury or had only a slight effect. Indeed, the 
admissions may well have been crucial. The admissions 
apparently became of considerable importance in the 
deliberations of the jury, for, as we have noted, they asked 
for clarification of the instructions on that point. And the 
admissions so strongly bolstered a weak case that it is 
impossible for us to conclude the error can be disregarded 
under the “harmless error” statute. The use made of the 
admissions at the trial constituted reversible error.

Second. A further question remains. As we have noted, 
Fiswick was sentenced to imprisonment for 18 months. 
No fine was imposed. It now appears that he has served 
his sentence. Accordingly, it is suggested that the cause 
is moot and that the writ of certiorari should be dismissed 
as to him. We followed that procedure in St. Pierre n . 
United States, 319 U. S. 41, 42, saying that since the 
sentence had been served, “there was no longer a sub-
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ject matter on which the judgment of this Court could 
operate.” We added, however, that the petitioner had not 
shown that “under either state or federal law further pen-
alties or disabilities can be imposed on him as a result 
of the judgment which has now been satisfied.” P. 43.

The situation here is different. Fiswick is an alien. 
An alien sentenced to imprisonment for one year or more 
“because of conviction in this country of a crime involving 
moral turpitude” is, unless pardoned, subject to deporta-
tion if the crime was committed within five years after 
the alien’s entry into the United States. 39 Stat. 874,889, 
8 U. S. C. § 155. The conspiracy with which Fiswick is 
charged was formed and executed within that five-year 
period, as his last entry was in 1937. The conspiracy of 
which he was convicted was one to impede the Government 
in one of its lawful functions, to prevent it from obtaining 
information which the Executive and Congress deemed 
vital to our internal security, to conceal by fraud, deceit, 
and perjury6 the ramifications of an organization in our 
midst bent on our undoing. We need not determine in 
this collateral way whether conviction for such a crime 
would involve “moral turpitude” within the meaning of 
the deportation laws.7 But the judgment, if undisturbed, 
stands as unimpeachable evidence that Fiswick com-

9 The registration statements required by the Act were sworn state-
ments. Regulations, supra note 1, § 29.4 (g), (j).

7 Convictions for perjury, Kaneda v. United States, 278 F. 694, for 
frauds on the revenues, Guarneri v. Kessler, 98 F. 2d 580, United 
States v. Reimer, 113 F. 2d 429, for frauds with respect to property, 
United States v. Burmaster, 24 F. 2d 57, have been held by the lower 
courts to meet that test. And counterfeiting was so classified by the 
Court in United States v. Smith, 289 U. S. 422. As to deportation for 
violations of the Alien Registration Act of 1940 see § 20 (b) (4) and 
(5). See also Alien Enemy Act of 1798, Rev. Stat. 4067-4070, as 
amended 40 Stat. 531, 50 U. S. C. §§ 21-24; Presidential Proclamation 
No. 2655, 10 Fed. Reg. 8947.
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mitted the crime charged. The hazards of deportation 
because of that fact are real.8 To leave him to defend a 
deportation order on the ground that the crime of which 
he was convicted did not involve “moral turpitude” is to 
add to his burdens by depriving him of his best defense— 
that he was not properly convicted.

Moreover, other disabilities or burdens may flow from 
the judgment, improperly obtained, if we dismiss this 
case as moot and let the conviction stand. If Fiswick 
seeks naturalization, he must establish that during the 
five years immediately preceding the date of filing his 
petition for naturalization he “has been and still is a per-
son of good moral character.” 54 Stat. 1137, 1142, 8 
U. S. C. §707 (a) (3). An outstanding judgment of con-
viction for this crime stands as ominous proof that he did 
what was charged and puts beyond his reach any showing 
of ameliorating circumstances or explanatory matter that 
might remove part or all of the curse. And, even though 
he succeeded in being naturalized, he would, unless par-
doned, carry through life the disability of a felon;9 and by 
reason of that fact he might lose certain civil rights.10 
Thus Fiswick has a substantial stake in the judgment of 
conviction which survives the satisfaction of the sentence 
imposed on him. In no practical sense, therefore, can 
Fiswick’s case be said to be moot.

8 Although deportation is not technically a criminal punishment, 
it may visit great hardship on the alien. Bridges v. Wixon, 326 U. S. 
135, 147. As stated by the Court, speaking through Mr. Justice 
Brandeis, in Ng Fung Ho v. White, 259 U. S. 276, 284, deportation 
may result in the loss “of all that makes life worth living.”

9 “All offenses which may be punished by death or imprisonment 
for a term exceeding one year shall be deemed felonies.” Criminal 
Code §335,18 U. S.C.§541.

10 Thus Mo. Rev. Stats. Ann. §4561 renders such person incompe-
tent to serve on a jury and forever disqualifies him from voting or 
holding office, unless pardoned.
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It is said, however, that, having served his sentence, Fis- 
wick may not be resentenced on a new trial and that, if 
his conviction is reversed, he thereby escapes deportation. 
The argument is that he thwarts the deportation policy 
by electing to serve his sentence. We cannot assume, 
however, that Fiswick is guilty of the conspiracy charged. 
He was not accorded the trial to which he is entitled under 
our system of government. The conviction which he suf-
fered was not in accordance with law. The errors in the 
trial impeach the conviction; and he must stand in the 
position of any man who has been accused of a crime but 
not yet shown to have committed it. To dismiss his case 
as moot would permit the Government to compound its 
error at Fiswick’s expense. That course does not comport 
with our standards of law enforcement.

Reversed.

FEDERAL COMMUNICATIONS COMMISSION v. 
WOKO, INC.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA.

No. 65. Argued November 22, 1946.—Decided December 9, 1946.

A corporation, which had operated a radio station for some years and 
appeared to have rendered public service of acceptable quality and 
to be able to continue, was denied a renewal of its license by the 
Federal Communications Commission on the ground that it could 
not be entrusted with the responsibilities of a licensee, because the 
Commission found that it had misrepresented the true ownership 
of its capital stock in applications and testimony before the Com-
mission over a period of years. Held:

1. The denial of the license was not unlawful, arbitrary or capri-
cious within the meaning of 47 U. S. C. §402 (e), providing for 
judicial review, even though the Commission failed to find that the 
concealment was of material facts or had influenced the Commission 
in making any decision or that it would have acted differently had it 
known the true facts. Pp. 226, 227.



224 OCTOBER TERM, 1946.

Counsel for Parties. 329 U. S.

2. The fact that stockholders owning slightly more than 50% of 
its stock were not found to have had any part in or knowledge of 
the deception cannot immunize the corporation from the conse-
quences of the deception, though it may be a proper consideration 
for the Commission in determining just and appropriate action. 
P.227.

3. That its action in this case constitutes a departure from the 
course which the Commission has taken in dealing with misstate-
ments and applications in other cases is a consideration appropriate 
for the Commission in determining whether its action in this case 
is too drastic; but the Commission is not bound to deal with all 
cases at all times as it has dealt with some that seem comparable. 
Pp. 227-228.

4. A denial of a license because of the insufficiency or deliberate 
falsity of the information lawfully required to be furnished is not a 
penalty and is not illegal, arbitrary or capricious within the meaning 
of 47 U. S. C. § 402 (e). P. 228.

5. The fact that the Commission failed to make findings as to the 
quality of the station’s service in the past and its equipment for 
good service in the future did not make its action arbitrary or 
capricious in the circumstances of this case. Pp. 228-229.

6. The Commission is not required to grant a license on a deliber-
ately false application. P. 229.

7. It is the Commission, not the courts, which must be satisfied 
that the public interest will be served by renewing a license. P. 229. 

153 F. 2d 623, reversed.

The Federal Communications Commission refused to 
renew the license of a radio station because of wilful mis-
representations to the Commission as to the ownership of 
its stock. The United States Court of Appeals for the 
District of Columbia reversed. 153 F. 2d 623. This 
Court granted certiorari. 327 U. S. 776. Reversed and 
remanded to the Court of Appeals with direction to remand 
to the Commission. P. 229.

Harry M. Plotkin argued the cause for petitioner. With 
him on the brief were Solicitor General McGrath, Stanley 
M. Silverberg, Benedict P. Cottone and Max Goldman.
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William J. Dempsey argued the cause for respondent. 
With him on the brief was William C. Koplovitz.

Mr . Just ice  Jackson  delivered the opinion of the 
Court.

WOKO, Incorporated, for some years has operated a 
radio station at Albany, New York, and appears to have 
rendered public service of acceptable quality and to be 
able to continue. The Federal Communications Commis-
sion refused to renew its license because of misrepresenta-
tions made to the Commission and its predecessor as to 
the ownership of the applicant’s capital stock. Two hun-
dred and forty shares, being twenty-four per cent of its 
outstanding capital stock, was owned by one Pickard and 
his family. For some twelve years they received all divi-
dends paid on the stock and Pickard took an active interest 
in the Company’s affairs. He also was a vice-president 
of the Columbia Broadcasting Company and had obtained 
the stock on the assurance that he would help to secure 
Columbia affiliation for Station W’OKO, would furnish, 
without charge, Columbia engineers to construct the sta-
tion at Albany, and would supply a grand piano and 
certain newspaper publicity.

The company, however, in reporting to the Federal 
Radio Commission and to the Federal Communications 
Commission the names of its stockholders as it was re-
quired to do for many years and in many applications, 
concealed the fact that the Pickards held this stock interest 
and represented that the shares were held by others. Its 
general manager appeared on behalf of the applicant at 
various hearings and furnished false testimony to both 
Commissions regarding the identity of the corporation 
stockholders and the shares held by each so as to conceal 
the Pickard holdings. The purpose of the concealment
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was to prevent the facts from becoming known to Pickard’s 
Columbia colleagues.

The Court of Appeals for the District of Columbia re-
versed the Commission’s decision denying renewal of the 
license, a majority for the various reasons that we will 
consider. The dissenting Chief Justice noted that he did 
“very heartily agree with the view that this is a hard case. 
The Commission’s drastic order, terminating the life of the 
station, punishes the innocent equally with the guilty, 
and in its results is contrary to the Commission’s action in 
several other comparable cases. But that the making of 
the order was within the discretion of the Commission, I 
think is reasonably clear.” 153 F. 2d 623, 633. We 
granted certiorari because of the importance of the issue 
to the administration of the Act.

We come to a consideration of the reasons which led 
the Court of Appeals to reverse the order of the Commis-
sion under the admonition that “review by the court shall 
be limited to questions of law and that findings of fact 
by the Commission, if supported by substantial evidence, 
shall be conclusive unless it shall clearly appear that the 
findings of the Commission are arbitrary or capricious.” 
48 Stat. 1094,47 U. S. C. § 402 (e).

The Act provides as to applications such as WOKO filed 
that “All such applications shall set forth such facts as 
the Commission by regulation may prescribe as to the citi-
zenship, character, and financial, technical, and other 
qualifications of the applicant to operate the station; the 
ownership and location of the proposed station . . . and 
such other information as it may require.” It requires 
such statements to be under oath or affirmation. 48 Stat. 
1085, 47 U. S. C. § 308 (b). It provides, too, that any 
station license may be revoked for false statements in the 
application. 48 Stat. 1086,47 U. S. C. § 312 (a).

It is said that in this case the Commission failed to find 
that the concealment was of material facts or had influ-
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enced the Commission in making any decision, or that it 
would have acted differently had it known that the Pick-
ards were the beneficial owners of the stock. We think 
this is beside the point. The fact of concealment may 
be more significant than the facts concealed. The willing-
ness to deceive a regulatory body may be disclosed by 
immaterial and useless deceptions as well as by material 
and persuasive ones. We do not think it is an answer to 
say that the deception was unnecessary and served no 
purpose. If the applicant had forthrightly refused to sup-
ply the information on the ground that it was not material, 
we should expect the Commission would have rejected 
the application and would have been sustained in so doing. 
If we would hold it not unlawful, arbitrary or capricious 
to require the information before granting a renewal, it 
seems difficult to say that it is unlawful, arbitrary or capri-
cious to refuse a renewal where true information is with-
held and false information is substituted.

We are told that stockholders owning slightly more than 
50 per cent of the stock are not found to have had any 
part in or knowledge of the concealment or deception of 
the Commission. This may be a very proper considera-
tion for the Commission in determining just and appropri-
ate action. But as matter of law, the fact that there are 
innocent stockholders can not immunize the corporation 
from the consequences of such deception. If officers of 
the corporation by such mismanagement waste its assets, 
presumably the State law affords adequate remedies 
against the wrongdoers. But in this as in other matters, 
stockholders entrust their interests to their chosen officers 
and often suffer for their dereliction. Consequences of 
such acts cannot be escaped by a corporation merely 
because not all of its stockholders participated.

Respondent complains that the present case constitutes 
a departure from the course which the Commission has 
taken in dealing with misstatements and applications in
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other cases. Much is made in argument of the fact that 
deceptions of this character have not been uncommon and 
it is claimed that they have not been dealt with so severely 
as in this case. Cf. Navarro Broadcasting Association, 8 
F. C. C. 198. But the very fact that temporizing and com-
promising with deception seemed not to discourage it, may 
have led the Commission to the drastic measures here 
taken to preserve the integrity of its own system of reports. 
The mild measures to others and the apparently unan-
nounced change of policy are considerations appropriate 
for the Commission in determining whether its action in 
this case is too drastic, but we cannot say that the Com-
mission is bound by anything that appears before us to 
deal with all cases at all times as it has dealt with some 
that seem comparable.

It also is contended that this order inflicts a penalty, that 
the motive is punishment and that since the Commission 
is given no powers to penalize persons, its order must fall. 
We think it unnecessary to indulge in the exposition of 
what a penalty is. It is enough to decide this case to know 
what a penalty is not. A denial of an application for a 
license because of the insufficiency or deliberate falsity of 
the information lawfully required to be furnished is not a 
penal measure. It may hurt and it may cause loss, but it 
is not made illegal, arbitrary or capricious by that fact.

Lastly, and more importantly, the Court of Appeals 
suggested that in order to justify refusal to renew, the 
Commission should have made findings with respect to the 
quality of the station’s service in the past and its equip-
ment for good service in the future. Evidence of the sta-
tion’s adequate service was introduced at the hearing. 
The Commission on the other hand insists that in admin-
istering the Act it must rely upon the reports of licensees. 
It points out that this concealment was not caused by 
slight inadvertence nor was it an isolated instance, but that
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the Station carried on the course of deception for approx-
imately twelve years. It says that in deciding whether 
the proposed operations would serve public interest, con-
venience or necessity, consideration must be given to the 
character, background and training of all parties having 
an interest in the proposed license, and that it cannot be 
required to exercise the discretion vested in it to entrust 
the responsibilities of a licensee to an applicant guilty of 
a systematic course of deception.

We cannot say that the Commission is required as a 
matter of law to grant a license on a deliberately false 
application even if the falsity were not of this duration 
and character, nor can we say that refusal to renew the 
license is arbitrary and capricious under such circum-
stances. It may very well be that this Station has estab-
lished such a standard of public service that the Commis-
sion would be justified in considering that its deception 
was not a matter that affected its qualifications to serve 
the public. But it is the Commission, not the courts, 
which must be satisfied that the public interest will be 
served by renewing the license. And the fact that we 
might not have made the same determination on the same 
facts does not warrant a substitution of judicial for admin-
istrative discretion since Congress has confided the prob-
lem to the latter. We agree that this is a hard case, but 
we cannot agree that it should be allowed to make bad 
law.

The judgment of the Court of Appeals is reversed and 
the case remanded to that court with direction to remand 
to the Commission.

Mr . Justi ce  Black  took no part in the consideration or 
decision of this case.
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UNITED STATES v. CARMACK.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT.

No. 40. Argued October 18, 1946.—Decided December 9,1946.

1. Under § 1 of the Condemnation Act of August 1, 1888, authorizing 
any officer of the Government authorized to procure real estate for 
the erection of a public building to acquire the same for the United 
States by condemnation “whenever in his opinion it is necessary or 
advantageous to the Government to do so,” and the Public Build-
ings Act of May 25, 1926, as amended, authorizing the Federal 
Works Administrator to acquire by condemnation “such sites . . . 
as he may deem necessary” for post offices and other public build-
ings, the Federal Works Administrator was authorized to acquire by 
condemnation land held in trust and used by a city for such public 
purposes as those of a local park, courthouse, city hall and public 
library—after it had been selected jointly by him and the Post-
master General as a site for a post office. Pp. 242, 247-248.

2. Far removed from the time and circumstances that led to the 
enactment of these statutes in 1888 and 1926, this Court must be 
slow to read into them today unexpressed limitations restricting the 
authority of the officials named in the Acts as the ones upon whom 
Congress chose to rely. P. 236.

3. The fact that the site in question is held in trust instead of in fee 
and is already being used by a governmental subdivision of a State 
for public purposes impressed upon it by private owners over a 
century ago cannot prevent its condemnation by the United States 
as a means of carrying out an admittedly federal governmental 
function. Kohl v. United States, 91 U. S. 367. Pp. 236-242.

(a) If the United States has determined its need for certain lands 
for a public use that is within its federal sovereign powers, it must 
have the right to appropriate that land. P. 236.

(b) Decisions of federal representatives as to the means of carry-
ing out an admittedly federal governmental function cannot be sub-
ordinated to those of individual grantors or local officials. P. 239.

(c) A decree of condemnation will dispose of any defects in the 
title which otherwise might exist because of the fact that the land 
is now held in trust for other purposes than that for which the 
Government acquires it. P. 239.
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4. The considerations that made it appropriate for the Constitution 
to declare that the Constitution of the United States and the laws 
of the United States made in pursuance thereof shall be the supreme 
law of the land make it appropriate to recognize that the power of 
eminent domain, when exercised by Congress within its constitu-
tional powers, be equally supreme. Stockton v. Baltimore & 
N. Y. R. Co., 32 F. 9,19. P. 240.

5. The officials designated by Congress have been authorized by Con-
gress to use their best judgment in selecting post office sites. P. 242.

6. If the officials so designated have used such judgment, in good faith, 
in selecting the proposed park site in spite of its conflicting local 
uses, the Federal Works Administrator has express authority to 
direct the condemnation of that site. P. 242.

7. The judgment exercised by the designated officials in selecting this 
site out of 22 sites suggested, and out of two closely balanced alter-
natives, constituted an administrative and legislative decision not 
subject to judicial review on its merits. Pp. 242,243.

8. The Acts do not exclude from the consideration of the designated 
officials this or other sites, the selection of which might interfere 
with local governmental functions. P. 243.

9. The procedure followed in making the selection of the site in this 
case showed extraordinary effort to arrive at a fair and reasoned 
conclusion and the record contains no basis for a finding that the 
designated officials acted in bad faith or so “capriciously and arbi-
trarily” that their action was without adequate determining 
principle or was unreasoned, in any sense which would invalidate 
the selection made under any construction of the Acts here involved. 
Pp. 243-248.

10. The comparative desirability of and necessity for the site were 
matters for legislative or administrative determination rather than 
for a judicial finding. Pp. 247, 248.

151 F. 2d 881, reversed.

The United States petitioned a District Court to con-
demn as a site for a post office and customhouse certain 
land in a city which the city held in trust and used for 
public purposes as a local park, courthouse, city hall, and 
public library. An heir of the grantor in trust contested 
the petition. The District Court found that she had no 
interest permitting her to do so and entered a prelim-
inary decree in favor of the United States. The Circuit
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Court of Appeals held that she did have a special interest 
entitling her to object to the property being taken for a 
purpose destructive of the public use to which it had been 
dedicated by her ancestors, and remanded the case for 
further proceedings. 135 F. 2d 196. On retrial, the Dis-
trict Court held that the selection of the site amounted to 
an “arbitrary and unnecessary act” and dismissed the peti-
tion. 55 F. Supp. 555. The Circuit Court of Appeals 
affirmed on the ground that the Federal Works Adminis-
trator and the Postmaster General lacked authority “to 
take the particular land sought to be condemned.” 151 
F. 2d 881. This Court granted certiorari. 327 U. S. 775. 
Reversed, p. 248.

John J. Cooney argued the cause for the United States. 
With him on the brief were Solicitor General McGrath, 
Assistant Attorney General Bazelon, Roger P. Marquis 
and Dwight D. Doty.

I. R. Kelso argued the cause for respondent. With him 
on the brief were Homer Hall and Robt. D. Abbott.

Mr . Justi ce  Burton  delivered the opinion of the Court.
This proceeding was instituted by the United States to 

condemn land as a site for a post office and customhouse in 
the City of Cape Girardeau, Missouri, in reliance upon sev-
eral federal statutes, including the general Condemnation 
Act of August 1,1888, and the Public Buildings Act of May 
25, 1926.1 The City and site were selected by the Federal 
Works Administrator and the Postmaster General acting 
jointly under the Public Buildings Act. The principal

1 “• • • in every case in which the Secretary of the Treasury or any 
other officer of the Government has been, or hereafter shall be, author-
ized to procure real estate for the erection of a public building or for 
other public uses he shall be, and hereby is, authorized to acquire the 
same for the United States by condemnation, under judicial process, 
whenever in his opinion it is necessary or advantageous to the Gov-
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issue is: Was the Federal Works Administrator authorized 
by the foregoing statutes to acquire by condemnation land 
held in trust and used by the City for such public purposes 
as those of a local park, courthouse, city hall and public 
library?

In 1941, the United States petitioned the United States 
District Court for the Eastern District of Missouri to con-
demn as a site for a United States post office and custom-
house about one and one-half acres, near the center of the 
City of Cape Girardeau, together with the improvements 
thereon except a public library building. This site was 
part of a four-acre public park and the improvements to 
be condemned included a building used as the county 

emment to do so, . . . .” Sec. 1, Condemnation Act of August 1, 
1888,25 Stat. 357,40 U. S. C. § 257.

“To enable the Federal Works Administrator to provide suitable 
accommodations . . . for courthouses, post offices, immigration sta-
tions, customhouses, marine hospitals, quarantine stations, and other 
public buildings of the classes under the control of the Federal Works 
Agency in the States, Territories, and possessions of the United States, 
he is hereby authorized and directed to acquire, by purchase, con-
demnation, or otherwise, such sites and additions to sites as he may 
deem necessary, . . . Provided, That . . . insofar as relates to build-
ings to be used in whole or in part for post-office purposes, the Federal 
Works Administrator, under regulations to be prescribed by him, shall 
act jointly with the Postmaster General in the selection of towns or 
cities in which buildings are to be constructed and the selection of sites 
therein: . . . 40 U. S. C. § 341. This is codified from § 1 of the
Public Buildings Act of May 25,1926, 44 Stat. 630-631, as modified by 
Reorganization Plan I, §§ 301-303, 53 Stat. 1426-1427, 5 U. S. C. fol-
lowing § 133t. See also, 40 U. S. C. §§ 342-350 and the balance of 
the original Act.

The petition likewise relied upon the Declaration of Taking Act of 
February 26, 1931, 46 Stat. 1421, 40 U. S. C. §§258a-258e; Third 
Deficiency Appropriation Act, fiscal year 1937, 50 Stat. 755, 773; Fed-
eral Public Buildings Appropriation Act of 1938, 52 Stat. 818; and the 
Reorganization Act of 1939, 53 Stat. 561, 5 U. S. C. § 133, et seq., 
under which Reorganization Plan I was submitted to Congress and 
made effective July 1,1939,53 Stat. 813,5 U. S. C. § 133s.
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courthouse and city hall, a memorial fountain, a small 
memorial monument and a portion of a bandstand. The 
library building apparently was to be removed by its 
owners on 30 days’ notice from the United States.

The petition included as parties defendant the City and 
County, numerous officials and all known and unknown 
heirs or others who might claim an interest in this site 
especially through those who conveyed it, in trust, in 1807 
to the Commissioners of the District or, in trust, in .1820 
to the inhabitants of the Town of Cape Girardeau. Re-
spondent was the only defendant to file an answer. Find-
ing that she had no interest permitting her to maintain the 
defenses she asserted, the District Court entered a prelim-
inary decree in favor of the United States. On respond-
ent’s appeal the Circuit Court of Appeals remanded the 
cause for further proceedings consistent with its opinion 
holding that the respondent had a special interest entitling 
her to object to the property being taken for a purpose de-
structive of the public use to which it had been dedicated 
by her ancestors. Carmack v. United States, 135 F. 2d 
196.

In 1944, on retrial before a different judge, the District 
Court recognized the respondent as entitled to contest the 
condemnation and, at the direction of the Circuit Court 
of Appeals, heard evidence as to whether or not the of-
ficials of the United States acted capriciously and 
arbitrarily in selecting this site. It held that “the selection 
of the site described in the petition, under all the facts 
referred to, amounts in law to an arbitrary and unneces-
sary act” and dismissed the petition. United States v. Cer-
tain Land, Etc., 55 F. Supp. 555, 564. The Circuit Court 
of Appeals affirmed the judgment on the ground that the 
Federal Works Administrator and the Postmaster Gen-
eral did not have sufficient statutory authority “to take the 
particular land sought to be condemned.” It then ex-
pressly found it unnecessary to consider whether or not the
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federal officials had acted “capriciously and arbitrarily.” 
United States v. Carmack, 151 F. 2d 881, 882. Because of 
the importance of the construction of the statutes author-
izing the condemnation of land for federal uses, we granted 
certiorari. 327 U. S. 775.2

Both the general Condemnation Act and the Public 
Buildings Act3 * * * * 8 expressly authorized the acquisition of land 
by the United States by condemnation as a site for a 
United States post office, customhouse or courthouse. 
Neither Act expressly named the City or designated the 
site to be condemned in this case. Neither expressly 
stated whether or not sites already in use for conflicting 
federal, state or local public purposes were subject to con-
demnation. The Condemnation Act supplemented the 
federal right “to procure real estate for the erection of a 
public building or for other public uses,” by adding to it a 
general federal power of condemnation under judicial 
process to be exercised by an officer of the Government 
“whenever in his opinion it is necessary or advantageous to 
the Government to do so.” The Public Buildings Act, as 
an incident to an original $150,000,000 program, gave 
authority and direction to the Secretary of the Treasury 
(later substituting the Federal Works Administrator) “to 
acquire, by purchase, condemnation, or otherwise, such

2 The right of the respondent to contest the condemnation turns 
upon the effect of the deeds, executed by certain of her ancestors in
1807 and 1820, pursuant to which this site long has been put to local 
public use. Her interest, turning largely on Missouri law, was upheld 
by the Circuit Court of Appeals, following the first trial, Carmack v.
United States, 135 F. 2d 196, and, as we do not have to question that 
interest in order to reach our decision, we do not reexamine it. Bd. of 
Regents, Normal School Dist. No. 3 v. Painter, 102 Mo. 464, 14 S. W.
938; Mott v. Morris, 249 Mo. 137, 155 S. W. 434; and 25 Stat. 357, 
40 U. S. C. § 258. The proceeding to condemn the land being in rem, 
the jurisdiction of the court does not turn upon her participation in
the case. Cf. United States v. Dunning ton, 146 U. S. 338, 352; In re
Condemnation Suits by United States, 234 F. 443,445.

8 See note 1, supra.
727731 0—47---- 21



236 OCTOBER TERM, 1946.

Opinion of the Court. 329 U. S.

sites ... as he may deem necessary, . . . .” It specified 
that as to “buildings to be used in whole or in part for post- 
office purposes, the Federal Works Administrator, under 
regulations to be prescribed by him, shall act jointly with 
the Postmaster General in the selection of towns or cities 
in which buildings are to be constructed and the selection 
of sites therein: . ...”4 These Acts were natural means 
for Congress to adopt in putting its constitutional powers 
into use on a scale commensurate with the size of the 
nation and the need of the time. Neither Act imposed 
expressly any limitations upon the authority of the officials 
designated by Congress to exercise its power of condemna-
tion in procuring sites for public buildings deemed neces-
sary by such officials to enable the Government to perform 
certain specified functions.5 Far removed from the time 
and circumstances that led to the enactment of these stat-
utes in 1888 and 1926, this Court must be slow to read into 
them today unexpressed limitations restricting the author-
ity of the very officials named in the Acts as the ones upon 
whom Congress chose to rely.

The power of eminent domain is essential to a sovereign 
government. If the United States has determined its 
need for certain land for a public use that is within its 
federal sovereign powers, it must have the right to appro-
priate that land. Otherwise, the owner of the land, by 
refusing to sell it or by consenting to do so only at an 
unreasonably high price, is enabled to subordinate the con-
stitutional powers of Congress to his personal will. The 
Fifth Amendment, in turn, provides him with important 4 5

4 For the three foregoing quotations, see note 1, supra.
5 Nothing has been found in the legislative history of these Acts to 

indicate that Congress intended to give its agents less than the fullest 
possible authority of Congress in selecting cities and sites. See H. R. 
Rep. No. 132, 69th Cong., 1st Sess., especially minority views at 
pp. 6-7, 10, and H. R. Rep. No. 1223, 69th Cong., 1st Sess.; S. Rep. 
No. 197, 69th Cong., 1st Sess.; 67 Cong. Rec. 4023-4028, 8356-8357, 
8359, 8494, 8567.
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protection against abuse of the power of eminent domain 
by the Federal Government.6

While in its early days the Federal Government filed its 
condemnation cases in the state courts, this Court, in Kohl 
v. United States, 91 U. S. 367, disposed of the idea that this 
was necessary. In that case, which has become the lead-
ing case on the federal power of eminent domain, Mr. 
Justice Strong also said:

“It has not been seriously contended during the 
argument that the United States government’ is 
without power to appropriate lands or other property 
within the States for its own uses, and to enable it 
to perform its proper functions. Such an authority is 
essential to its independent existence and perpetuity. 
These cannot be preserved if the obstinacy of a private 
person, or if any other authority, can prevent the 
acquisition of the means or instruments by which 
alone governmental functions can be performed. The 
powers vested by the Constitution in the general gov-
ernment demand for their exercise the acquisition of 
lands in all the States. These are needed for forts, 
armories, and arsenals, for navy-yards and light-
houses, for custom-houses, post-offices, and court-
houses, and for other public uses. If the right to 
acquire property for such uses may be made a barren 
right by the unwillingness of property-holders to sell, 
or by the action of a State prohibiting a sale to the 
Federal government, the constitutional grants of 
power may be rendered nugatory, and the government 
is dependent for its practical existence upon the will 
of a State, or even upon that of a private citizen. This 
cannot be. No one doubts the existence in the State 
governments of the right of eminent domain,—a

No person shall ... be deprived of life, liberty, or property, 
without due process of law; nor shall private property be taken for 
public use, without just compensation.” U. S. Const., Amend, V.
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right distinct from and paramount to the right of 
ultimate ownership. It grows out of the necessities 
of their being, not out of the tenure by which lands 
are held. It may be exercised, though the lands are 
not held by grant from the government, either medi-
ately or immediately, and independent of the consid-
eration whether they would escheat to the government 
in case of a failure of heirs. The right is the offspring 
of political necessity; and it is inseparable from 
sovereignty, unless denied to it by its fundamental 
law. . . . But it is no more necessary for the exercise 
of the powers of a State government than it is for the 
exercise of the conceded powers of the Federal govern-
ment. That government is as sovereign within its 
sphere as the States are within theirs. True, its 
sphere is limited. Certain subjects only are commit-
ted to it; but its power over those subjects is as full 
and complete as is the power of the States over the 
subjects to which their sovereignty extends. . . .

“If the United States have the power, it must be com-
plete in itself. It can neither be enlarged nor dimin-
ished by a State. Nor can any State prescribe the 
manner in which it must be exercised. The consent of 
a State can never be a condition precedent to its enjoy-
ment.” (Italics supplied.) Kohl v. United States, 
supra, 371-372, 374.

The Kohl case approved the condemnation of privately 
owned land, then subject to a perpetual leasehold, for a 
post office site in Cincinnati, Ohio, under an Act of Con-
gress expressly naming that City but not expressly naming 
the site. The respondent here seeks, by judicial interpre-
tation of the general Condemnation Act and the Public 
Buildings Act, to exclude from condemnation a particular 
site in Cape Girardeau selected for a post office by the 
appropriate federal officials. She depends upon the fact
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that the site already is being used by a governmental sub-
division of Missouri for other public purposes impressed 
upon it by its private owners over a century ago. The 
principle of federal supremacy, so well expressed in the 
Kohl case, argues against such a subordination of the deci-
sions of federal representatives to those of individual 
grantors or local officials as to the means of carrying out 
an admittedly federal governmental function.7

It makes little difference that the site here sought to be 
condemned is held by the City in trust instead of in fee. 
The city government is not resisting the condemnation. 
The Federal Government can obtain, by voluntary con-
veyance, whatever title the City can convey. The weak-
ness in the City’s right to sell or exchange this site arises 
from restrictions in the conveyance to it. Through the 
inclusion, as defendants, of all claimants who might rely 
upon such restrictions or might claim an interest through 
the grantors of this site, a decree of condemnation will 
dispose of the suggested defects. By giving notice to all 
claimants to a disputed title, condemnation proceedings 
provide a judicial process for securing better title against 
all the world than may be obtained by voluntary 
conveyance.

Both in themselves and from the relation of these Acts 
to the Constitution, we find substantial reason for mak-
ing their broad language effective to its full constitutional 
limit. While the federal power of eminent domain is lim-
ited to taking property for federal public uses, the question 
of the existence of a federal public use presents no difficulty 
here because the constitutional power of Congress to 
establish post offices is express.8

7 See also, Hanson Co. v. United States, 261 U. S. 581, 587, for 
emphasis on the all-inclusiveness of the general Condemnation Act of 
August 1,1888.

8 U. S. Const., Art. I, § 8, Cis. 7 and 18.
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The considerations that made it appropriate for the 
Constitution to declare that the Constitution of the United 
States, and the laws of the United States made in pursu-
ance thereof, shall be the supreme law of the land9 make 
it appropriate to recognize that the power of eminent 
domain, when exercised by Congress within its constitu-
tional powers, is equally supreme. Mr. Justice Bradley 
stated this principle clearly, while on circuit, in Stock- 
ton v. Baltimore & N. Y. R. Co., 32 F. 9,19:

“The argument based upon the doctrine that the 
states have the eminent domain or highest dominion 
in the lands comprised within their limits, and that 
the United States have no dominion in such lands, 
cannot avail to frustrate the supremacy given by the 
constitution to the government of the United States 
in all matters within the scope of its sovereignty. 
This is not a matter of words, but of things. If it is 
necessary that the United States government should 
have an eminent domain still higher than that of the 
state, in order that it may fully carry out the objects 
and purposes of the constitution, then it has it. 
Whatever may be the necessities or conclusions of 
theoretical law as to eminent domain or anything 
else, it must be received as a postulate of the consti-
tution that the government of the United States is 
invested with full and complete power to execute and 
carry out its purposes.”10

9 U. S. Const., Art. VI.
10 An appeal in Stockton v. Baltimore & N. Y. R. Co., supra, was 

dismissed in this Court, 140 U. S. 699, and, in the meantime, Mr. 
Justice Bradley’s statement was quoted with approval in Cherokee 
Nation v. Kansas Ry. Co., 135 U. S. 641, 656. See also, United States 
v. Gettysburg Electric Ry., 160 U. S. 668, 681; Luxton v. North River 
Bridge Co., 153 U. S. 525, 529-530.

When Congress has wished to subordinate its selection of state lands 
to state approval it has done so by express provision. In the Weeks 
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The Fifth Amendment to the Constitution says “nor 
shall private property be taken for public use, without just 
compensation.” This is a tacit recognition of a preexist-
ing power to take private property for public use, rather

Forestry Act of March 1, 1911, 36 Stat. 961, 962; 43 Stat. 1215; 45 
Stat. 1010; 48 Stat. 955; 16 U. S. C. § 516, and the Migratory Bird 
Conservation Act of February 18,1929,45 Stat. 1222,1223; 16 U. S. C. 
§ 715f, the consent of the state legislature to the federal acquisition of 
land is made an express condition of the acceptance of such land. Such 
consent does not deprive the state of civil or criminal jurisdiction over 
the land. 36 Stat. 963,16 U. S. C. § 480, and 45 Stat. 1224,16 U. S. C. 
§ 715g. See also, The Upper Mississippi River Wild Life and Fish 
Refuge Act of June 7, 1924, 43 Stat. 650, 16 U. S. C. § 724.

The acquisition of federal legislative jurisdiction, as distinguished 
from federal title to the land, is a different matter. If the Federal 
Government desires exclusive legislative jurisdiction over land 
acquired by it, the Constitution indicates that the consent of the state 
in which the land is located is necessary. Art. I, § 8, Cl. 17, provides 
that “The Congress shall have Power . . . To exercise exclusive 
Legislation . . . over all Places purchased by the Consent of the 
Legislature of the State in which the Same shall be, for the Erection 
of Forts, Magazines, Arsenals, dock-Yards, and other needful Build-
ings; . . . .” See Stockton v. Baltimore & N. Y. R. Co., 32 F. 9, 18, 
appeal dismissed, 140 U. S. 699. See also, Joint Resolution of Sep-
tember 11, 1841, 5 Stat. 468, and Rev. Stat. § 355, which formerly 
required the consent of state legislatures to federal purchases of certain 
sites as a condition of expending federal funds to pay for them. Since 
February 1, 1940, such consent has not been required except where 
the United States has sought “exclusive or partial” legislative juris-
diction. Unless and until the United States accepts such jurisdiction 
over lands acquired since February 1,1940, it is presumed conclusively 
that no such jurisdiction has been accepted. 54 Stat. 19; 54 Stat. 
1083; 40 U. S. C. §255. The exercise of exclusive legislative juris-
diction is not an issue in this case and, in any event, Missouri has 
consented to it. “The consent of the State of Missouri is hereby 
given in accordance with the seventeenth clause, eighth section of 
the first article of the Constitution of the United States to the acqui-
sition by the United States by purchase or grant of any land in this 
State which has been or may hereafter be acquired, for the purpose 
of establishing and maintaining postoffices, . . . .” Mo. Rev. Stat. 
Ann. (1939), § 12691.
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than a grant of new power.11 It imposes on the Federal 
Government the obligation to pay just compensation when 
it takes another’s property for public use in accordance 
with the federal sovereign power to appropriate it. Ac-
cordingly, when the Federal Government thus takes for 
a federal public use the independently held and controlled 
property of a state or of a local subdivision, the Federal 
Government recognizes its obligation to pay just compen-
sation for it and it is conceded in this case that the Federal 
Government must pay just compensation for the land 
condemned.12

The foregoing establishes the principle of the suprem-
acy of a federal public use over all other uses in a clearly 
designated field such as that of establishing post offices. 
The Government here contends that the officials desig-
nated by Congress have been authorized by Congress to use 
their best judgment in selecting post office sites. It con-
tends also that if the officials so designated have used such 
judgment, in good faith, in selecting the proposed park site 
in spite of its conflicting local public uses, the Federal 
Works Administrator has express authority to direct the 
condemnation of that site. We agree with those conten-
tions. We find in the broad terms of the Public Buildings 
Act authority for the designated officials to select the site 
they did. We find, in both Acts, authority for them to ac-
quire by condemnation the site thus lawfully selected. 
The judgment exercised by the designated officials in se-

11 See United States v. Cooper, 20 D. C. 104,116, affirmed sub nom., 
Shoemaker n . United States, 147 U. S. 282; In re Rugheimer, 36 
F. 369,371.

12 When, however, a sovereign state transfers its own public property 
from one governmental use to another, or when the Federal Govern-
ment takes property from state ownership merely so as to put it to 
a federal public use for which the state already holds it in trust, a like 
obligation does not arise to pay just compensation for it. See In re 
Certain Land in Lawrence, 119 F. 453; Stockton n . Baltimore & N. Y. 
R. Co., 32 F. 9,19, appeal dismissed, 140 U. S. 699.
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lecting this site out of 22 sites suggested, and out of two 
closely balanced alternatives, constituted an administra-
tive and legislative decision not subject to judicial review 
on its merits. It was within the legislative power of Con-
gress to choose or reject this site by direct action. It would 
have been within its legislative power to exclude from the 
consideration of its representatives this or other sites, 
the selection of which might interfere with local govern-
mental functions. Such an exclusion would have been 
an act of legislative policy. We find no such express or 
necessarily implied exclusion in the broad language of 
these Acts.13

In this case, it is unnecessary to determine whether or 
not this selection could have been set aside by the courts 
as unauthorized by Congress if the designated officials had 
acted in bad faith or so “capriciously and arbitrarily” that 
their action was without adequate determining principle 
or was unreasoned.14 The record presents no such issue

13 In the instant case, we deal with broad language employed to 
authorize officials to exercise the sovereign’s power of eminent domain 
on behalf of the sovereign itself. This is a general authorization which 
carries with it the sovereign’s full powers except such as are excluded 
expressly or by necessary implication. A distinction exists, however, 
in the case of statutes which grant to others, such as public utilities, 
a right to exercise the power of eminent domain on behalf of them-
selves. These are, in their very nature, grants of limited powers. 
They do not include sovereign powers greater than those expressed 
or necessarily implied, especially against others exercising equal or 
greater public powers. In such cases the absence of an express grant 
of superiority over conflicting public uses reflects an absence of 
such superiority. See United States v. Jotham Bixby Co., 55 F. 2d 
317, 319, affirmed sub nom., C. M. Patten & Co. n . United States, 61 
F. 2d 970, decree vacated as moot, 289 U. S. 705; In re Condemnations 
for Improvement of Rouge River, 266 F. 105; United States v. City 
of Tiffin, 190 F. 279, 281.

14 “Arbitrary” is defined by Funk & Wagnalls New Standard Dic-
tionary of the English Language (1944), as “1. . . .; without adequate 
determining principle; . . .” and by Webster’s New International 
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here. The procedure followed in making the selection of 
the site showed extraordinary effort to arrive at a fair and 
reasoned conclusion.15 * * * * * * 22 The site inspector, in his original

Dictionary, 2d Ed. (1945), as “2. Fixed or arrived at through an 
exercise of will or by caprice, without consideration or adjustment 
with reference to principles, circumstances, or significance, . . . deci-
sive but unreasoned; . . . .”

“Capricious” is defined by Webster’s New International Dictionary, 
2d Ed. (1945), as “2. . . .; apt to change suddenly; freakish; whim-
sical; humorsome.” Cf. Fox Film Corp. n . Trumbull, 1F. 2d 715, 727; 
Puget Sound Power & L. Co. v. Public Utility Dist. No. 1, 123 F. 
2d 286, 290, cert, denied, 315 U. S. 814; United States v. Eighty Acres 
of Land, 26 F. Supp. 315,319.

See also, United States v. Certain Parcels of Land, 30 F. Supp. 372, 
379; United States v. Parcel of Land, 32 F. Supp. 718, 721.

15 It apparently followed regulations of the Federal Works Agency
and Post Office Department as authorized by 5 U. S. C. §§ 22,369; 40 
U. S. C. §§341, 347. Among its principal steps were the following:
June 12, 1940, approval of the general project for Cape Girardeau by 
Federal Works Administrator and Acting Postmaster General based
upon the recommendation of the Commissioner of Public Buildings and
the Fourth Assistant Postmaster General; July 23-26, 29-31, 1940,
Post Office Inspector and Site Agent visited Cape Girardeau; August
20,1940, he submitted his recommendations, showing that he inspected
22 proposals, eliminated all but 6 on general grounds, carefully consid-
ered the remainder and submitted full report on 3. His first choice 
was to enlarge the present post office site; his second, to acquire the site 
here in controversy; his third, to acquire a site between the two. 
Further studies were made in Cape Girardeau or in Washington by the 
Associate Architect for the Federal Works Agency, the Fiscal Manager 
of the Public Buildings Administration and the Superintendent of the 
Division of Post Office Quarters in the Post Office Department. All 
wishing to be heard were heard. February 11,1941, the City Council 
passed an ordinance proposing an exchange of the park site for the 
present post office site and submitting this proposal to a special elec-
tion. March 4, 1941, a majority of those voting in 8 of the 10 wards 
approved the exchange, the city-wide vote being 1612 to 1344. May 
26, 1941, the Acting Commissioner of Public Buildings notified the 
Mayor of the Government’s acceptance of the proposed exchange. 
September 25, 1941, the Acting Administrator of the Federal Works 
Agency advised the Attorney General that, under authority of the Pub-
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report, recommended the park site as his second choice 
and demonstrated the reasonableness of a choice, by his 
superiors, of either of his first two selections.18 His esti- * 16

lic Buildings Act, the Agency had contracted for the exchange. After 
referring to his failure to secure title by voluntary conveyance from the 
City in spite of the willingness of the City officials to make the ex-
change if they had legal authority to do so, he asked the Attorney Gen-
eral to file this condemnation proceeding. It was done November 22, 
1941. In accordance with the opinion of the Circuit Court of Appeals 
after the first trial, the Government, on June 10, 1943, secured evi-
dence of a formal joint action, signed personally by the Federal Works 
Administrator and the Postmaster General, expressly selecting the site 
in suit. This was included in the record of the second trial. The 
actions of June 12,1940, and June 10,1943, refer to the project as one 
for a post office and courthouse, whereas the petition for condemnation 
refers to it as one for a post office and customhouse. This variation 
was not pressed in the litigation and is not material to the main issue 
of statutory construction.

The foregoing narration of the steps taken in this instance is not 
intended as an indication that all or any of them are essential to the 
exercise of the statutory authority to select sites in other cases. They 
are set forth to help demonstrate that, in the face of them, the selec-
tion here cannot be classed as “capricious and arbitrary,” under any 
appropriate definition of those words.

16 “For First Choice I recommend that the present government- 
owned site be retained and that the adjoining property, Site 2 offered 
by H. Bermermann be purchased for $15,000, and that a counter offer 
be made to the owner of Site 3, Ella M. Drum to purchase this site 
for $600.

“This recommendation is made because it is believed that the 
present location is the most outstanding site in this city, and because 
of the numerous limitations on all of the other competing sites which 
would prevent an advantageous or desirable transaction.

“For Second Choice I have selected Site No. 1, the city-owned 
park, which could be developed into an attractive setting for the new 
building, and which could no doubt be secured in an exchange resulting 
in mutual benefit to the city and Government. The bid submitted by 
the City is not intended to be a final offer, and it is expected that after 
a review of the facts by the Site Committee a counter-offer could be 
made with respect to a definite area of about 175' x 215' within the 
park grounds and with respect to improvements in surrounding
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mate of divided community sentiment, with apparent 
community preference for the park site, indicates the ab-
sence of capriciousness and arbitrariness in the Govern-
ment’s final selection of the park site.* 17 The popular 
referendum vote of 1612 to 1344 in favor of the transfer 
of the park site by the City to the Federal Government, 
in exchange for the Government’s transfer of its present 
post office site to the City, confirms his estimate. These 
federal officials had the right, if not the obligation, to con-
sider at this time the necessity of disposing of the present 
post office site and of the single-purpose governmental 
building thereon. That issue inevitably would confront 
the Government at some time if a new site were chosen. 
The opportunity to exchange or sell the present site to 
the City in connection with the acquisition of the park site 
for a new post office was, therefore, a reasonable rather 
than a capricious consideration.

approaches, removal of trees and fountain, and demolition of present 
city building. The mayor and city council verbally agreed to favor 
any reasonable counter-offer to be made by the Government. It is 
my opinion that the government-owned site is valued at approxi-
mately $225 per front foot, whereas the park site has a value of about 
$100 per front foot, and this must be taken into consideration in 
submitting a counter-offer. The question of the City Council’s 
authority to make an exchange of this property is in dispute, but this 
could no doubt be settled by friendly condemnation proceedings, as 
the city officials are willing and desirous for the trade.”

17 “• . . the city park property, is actively favored by the City 
Council, and almost unanimously favored by the business men on 
Main Street. . . .

“Because of the divergence of opinion, the Chamber of Commerce 
in a recent meeting decided not to make any official comment as to 
a certain location. . . .

“The postmaster, who has no financial or personal interest in any 
of the locations, but who is conscientiously interested in civic develop-
ment, regards the government-owned site as an outstanding location 
but recommends the city park as first choice because this trade would 
allow the city to retain a good improvement and allow the Federal 
Government to secure a site with attractive surroundings.”
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On the present record, the petitioner was entitled to a 
preliminary judgment of condemnation. The finding of 
the District Court on the second trial that the selection 
of the park site “amounts in law to an arbitrary and un-
necessary act” appears, from the context, to have been a 
finding largely of the comparative undesirability and lack 
of necessity for the selection of that site and not to have 
been a finding that the selection had been made without 
adequate determining principle and without reason.18 
The comparative desirability and necessity for the site 
were matters for legislative or administrative determina-
tion rather than for a judicial finding.19 Even if the word

18 The District Court said:
“The right of plaintiff to condemn the land must stand or fall on the 
determination by this court of the question, Did the Acting Adminis-
trator of Federal Works Agency and the Postmaster General, under 
the circumstances here presented, act arbitrarily and capriciously in 
selecting the site—was the act necessary? The term ‘arbitrarily and 
capriciously’ has been defined to mean an act done ‘without adequate 
determining principle; not founded in the nature of things; not done 
or acting according to reason or judgment’; an unnecessary 
act...........

“That this action was taken by the Joint Committee, with informa-
tion in their possession with respect to availability of other sites 
which shows unquestionably that the action of the plaintiff is unneces-
sary and the site selected is not now, nor was it when selected, the 
most desirable and available.” (Italics supplied.) United States v. 
Certain Land, Etc., 55 F. Supp. 555, 557, 563.

19 United States ex rel. T. V. A. v. Welch, 327 U. S. 546; Rindge 
Co. v. Los Angeles, 262 U. S. 700, 708-710; Joslin Co. v. Providence, 
262 U. S. 668, 678; Bragg v. Weaver, 251 U. S. 57, 58; Sears v. City of 
Akron, 246 U. S. 242, 251; Adirondack Ry. v. New York State, 176 
XT. S. 335, 349; Shoemaker v. United States, 147 U. S. 282, 298; 
Boom Co. v. Patterson, 98 U. S. 403, 406. See also: “The federal 
statute . . . does not require proof of ‘necessity,’ but makes that 
question depend solely on the ‘opinion’ of the federal officer. It is 
controlling here.” United States v. Montana, 134 F. 2d 194,197, cert, 
denied, 319 U. S. 772.
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“arbitrary,” as used by the District Court, was intended 
by it to have the ordinary meaning which that word has 
when used alone, we are unable to conclude on the record 
before us that the selection of the park site for a post 
office in Cape Girardeau was, as a matter of law, capricious 
and arbitrary in any sense that, under any construction of 
the Acts before us, would invalidate the selection here 
made.

The judgment of the Circuit Court of Appeals, therefore, 
is reversed and the cause remanded to the District Court 
for further proceedings consistent with this opinion.

Reversed.

Mr . Justi ce  Douglas  concurs in the result and substan-
tially agrees with the opinion of the Court. But he 
reserves judgment as to the circumstances under which 
authority to condemn land owned by a city or a state 
should be inferred from a general condemnation statute, 
if the local government challenged the taking.



FREEMAN v. HEWIT. 249

Counsel for Parties.

FREEMAN, TRUSTEE, v. HEWIT, DIRECTOR OF 
GROSS INCOME TAX DIVISION.

APPEAL FROM THE SUPREME COURT OF INDIANA.

No. 3. Argued November 8, 1944. Reargued October 14, 1946.— 
Decided December 16,1946.

A trustee of an estate created by the will of a decedent domiciled in 
Indiana at the time of his death instructed his Indiana broker to 
arrange for the sale of certain securities at stated prices. They were 
offered for sale on the New York Stock Exchange through the In-
diana broker’s New York correspondents. When a purchaser was 
found, the trustee delivered the securities in Indiana to his Indiana 
broker, who mailed them to New York. The New York brokers 
made delivery, received the purchase price, and remitted the pro-
ceeds (less expense and commission) to the Indiana broker, who 
delivered the proceeds (less commission) to the trustee in Indiana. 
Held:

1. The Indiana Gross Income Tax Act of 1933 cannot constitu-
tionally be applied to the gross receipts from these sales, since it 
would constitute a direct burden on interstate commerce in viola-
tion of the Commerce Clause. Pp. 252-259.

2. McGoldrick v. Berwind-White Co., 309 U. S. 33; American 
Mfg. Co. v. St. Louis, 250 U. S. 459; Harvester Co. v. Department 
of Treasury, 322 U. S. 340, differentiated. Pp. 257, 258.

3. The Commerce Clause protects interstate sales of intangibles 
as well as interstate sales of tangibles. P. 258.

221 Ind. 675,51 N. E. 2d 6, reversed.

Appeal from a decision of the Supreme Court of In-
diana sustaining application of the Indiana Gross Income 
Tax Act of 1933 to gross receipts from interstate sales of 
securities. 221 Ind. 675,51N. E. 2d 6. Reversed, p. 259.

Gath P. Freeman argued the cause for appellant and 
filed a brief on the original argument, and also filed a brief 
on the reargument.

Harry T. Ice reargued the cause and filed a brief for 
appellant.



250 OCTOBER TERM, 1946.

Opinion of the Court. 329 U.S.

Winslow Van Horne, Deputy Attorney General of In-
diana, argued the cause on the original argument for ap-
pellee. With him on the brief were James A. Emmert, 
Attorney General, John J. McShane, Deputy Attorney 
General, Robert Hollowell, Jr., Cleon H. Foust, John H. 
Fetterhofl and Fred C. McClurg.

John J. McShane, Deputy Attorney General, reargued 
the cause for appellee. With him on the brief were James 
A. Emmert, Attorney General, John H. Fetterhofi and 
Fred C. McClurg, Deputy Attorneys General.

Mr . Justice  Frankf urter  delivered the opinion of the 
Court.

This case presents another phase of the Indiana Gross 
Income Tax Act of 1933, which has been before this Court 
in a series of cases beginning with Adams Mjg. Co. V. 
Storen, 304 U. S. 307. The Act imposes a tax upon “the 
receipt of the entire gross income” of residents and dom- 
iciliaries of Indiana but excepts from its scope “such gross 
income as is derived from business conducted in commerce 
between this state and other states of the United 
States ... to the extent to which the State of Indiana 
is prohibited from taxing such gross income by the Con-
stitution of the United States.” Indiana Laws 1933, pp. 
388, 392, as amended, Laws 1937, pp. 611, 615, Burns’ Ind. 
Stat. Anno. § 64r-2601 et seq.

Appellant’s predecessor, domiciled in Indiana, was trus-
tee of an estate created by the will of a decedent domiciled 
in Indiana at the time of his death. During 1940, the trus-
tee instructed his Indiana broker to arrange for the sale at 
stated prices of securities forming part of the trust estate. 
Through the broker’s New York correspondents the securi-
ties were offered for sale on the New York Stock Exchange. 
When a purchaser was found, the New York brokers



FREEMAN v. HEWIT. 251

249 Opinion of the Court.

notified the Indiana broker who in turn informed the trus-
tee, and the latter brought the securities to his broker for 
mailing to New York. Upon their delivery to the pur-
chasers, the New York brokers received the purchase price, 
which, after deducting expenses and commission, they 
transmitted to the Indiana broker. The latter delivered 
the proceeds less his commission to the trustee. On 
the gross receipts of these sales, amounting to $65,214.20, 
Indiana, under the Act of 1933, imposed a tax of 1%. 
Having paid the tax under protest, the trustee brought 
this suit for its recovery. The Supreme Court of Indi-
ana, reversing a court of first instance, sustained the tax 
on the ground that the situs of the securities was in 
Indiana. 221 Ind. 675, 51 N. E. 2d 6. The case is here 
on appeal under § 237 (a) of the Judicial Code, 28 U. S. C. 
§ 344 (a), and has had the consideration which two argu-
ments afford.

The power of the States to tax and the limitations upon 
that power imposed by the Commerce Clause have neces-
sitated a long, continuous process of judicial adjustment. 
The need for such adjustment is inherent in a federal 
government like ours, where the same transaction has 
aspects that may concern the interests and involve the 
authority of both the central government and the con-
stituent States.1

1 Compare Report of the (Australian) Royal Commission on the 
Constitution (1929) pp. 260, 322-24, and Report of the (Canadian) 
Royal Commission on Dominion-Provincial Relations (1940), bk. II, 
pp. 62-67, 111-21, 150-62, 216-19. See Australia, Act No. 1, 1946, 
repealing Act No. 20, 1942, and Act No. 43, 1942; South Australia v. 
Commonwealth, 65 C. L. R. 373; also Proposals of the Government 
of Canada, Dominion-Provincial Conference on Reconstruction, pp. 
47-49; Proceedings of the Dominion-Provincial Conference (1945) 
passim, particularly the statement of Prime Minister Mackenzie King, 
P- 388, and the discussion following. And see Maxwell, The Fiscal 
Impact of Federalism in the United States (1946) cc. II, XIII, XIV.

727731 0—47---- 22
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The history of this problem is spread over hundreds 
of volumes of our Reports. To attempt to harmonize 
all that has been said in the past would neither clarify 
what has gone before nor guide the future. Suffice it 
to say that especially in this field opinions must be read 
in the setting of the particular cases and as the product 
of preoccupation with their special facts.

Our starting point is clear. In two recent cases we 
applied the principle that the Commerce Clause was not 
merely an authorization to Congress to enact laws for 
the protection and encouragement of commerce among 
the States, but by its own force created an area of trade 
free from interference by the States. In short, the Com-
merce Clause even without implementing legislation by 
Congress is a limitation upon the power of the States. 
Southern Pacific Co. v. Arizona, 325 U. S. 761; Morgan v. 
Virginia, 328 U. S. 373. In so deciding we reaffirmed, 
upon fullest consideration, the course of adjudication 
unbroken through the Nation’s history. This limitation 
on State power, as the Morgan case so well illustrates, 
does not merely forbid a State to single out interstate 
commerce for hostile action. A State is also precluded 
from taking any action which may fairly be deemed to 
have the effect of impeding the free flow of trade between 
States. It is immaterial that local commerce is subjected 
to a similar encumbrance. It may commend itself to a 
State to encourage a pastoral instead of an industrial 
society. That is its concern and its privilege. But to 
compare a State’s treatment of its local trade with the 
exertion of its authority against commerce in the national 
domain is to compare incomparables.

These principles of limitation on State power apply 
to all State policy no matter what State interest gives 
rise to its legislation. A burden on interstate commerce 
is none the lighter and no less objectionable because it 
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is imposed by a State under the taxing power rather 
than under manifestations of police power in the conven-
tional sense. But, in the necessary accommodation 
between local needs and the overriding requirement 
of freedom for the national commerce, the incidence of a 
particular type of State action may throw the balance 
in support of the local need because interference with the 
national interest is remote or unsubstantial. A police 
regulation of local aspects of interstate commerce is a 
power often essential to a State in safeguarding vital 
local interests. At least until Congress chooses to enact 
a nation-wide rule, the power will not be denied to the 
State. The Minnesota Rate Cases, 230 U. S. 352, 402 
et seq.; S. C. Hwy. Dept. v. Barnwell Bros., 303 U. S. 177; 
Union Brokerage Co. v. Jensen, 322 U. S. 202, 209-12. 
State taxation falling on interstate commerce, on the other 
hand, can only be justified as designed to make such 
commerce bear a fair share of the cost of the local gov-
ernment whose protection it enjoys. But revenue serves 
as well no matter what its source. To deny to a State a 
particular source of income because it taxes the very 
process of interstate commerce does not impose a crip-
pling limitation on a State’s ability to carry on its local 
function. Moreover, the burden on interstate com-
merce involved in a direct tax upon it is inherently 
greater, certainly less uncertain in its consequences, than 
results from the usual police regulations. The power to 
tax is a dominant power over commerce. Because the 
greater or more threatening burden of a direct tax on com-
merce is coupled with the lesser need to a State of a 
particular source of revenue, attempts at such taxation 
have always been more carefully scrutinized and more 
consistently resisted than police power regulations of 
aspects of such commerce. The task of scrutinizing is a 
task of drawing lines. This is the historic duty of the
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Court so long as Congress does not undertake to make spe-
cific arrangements between the National Government and 
the States in regard to revenues from interstate commerce. 
See Act of July 3, 1944, 58 Stat. 723; H. Doc. 141, 79th 
Cong., 1st Sess., “Multiple Taxation of Air Commerce”; 
and compare 54 Stat. 1059, 4 U. S. C. § 13 et seq. (permis-
sion to States to extend taxing power to Federal areas). 
Considerations of proximity and degree are here, as so 
often in the law, decisive.

It has been suggested that such a tax is valid when a 
similar tax is placed on local trade, and a specious appear-
ance of fairness is sought to be imparted by the argument 
that interstate commerce should not be favored at the 
expense of local trade. So to argue is to disregard the life 
of the Commerce Clause. Of course a State is not required 
to give active advantage to interstate trade. But it cannot 
aim to control that trade even though it desires to con-
trol its own. It cannot justify what amounts to a levy 
upon the very process of commerce across States lines 
by pointing to a similar hobble on its local trade. It 
is true that the existence of a tax on its local commerce 
detracts from the deterrent effect of a tax on interstate 
commerce to the extent that it removes the temptation to 
sell the goods locally. But the fact of such a tax, in any 
event, puts impediments upon the currents of commerce 
across the State line, while the aim of the Commerce Clause 
was precisely to prevent States from exacting toll from 
those engaged in national commerce. The Commerce 
Clause does not involve an exercise in the logic of empty 
categories. It operates within the framework of our fed-
eral scheme and with due regard to the national experience 
reflected by the decisions of this Court, even though the 
terms in which these decisions have been cast may have 
varied. Language alters, and there is a fashion in judicial 
writing as in other things.
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This case, like Adams Mjg. Co. n . Storen, supra, 
involves a tax imposed by the State of the seller on the 
proceeds of interstate sales. To extract a fair tithe 
from interstate commerce for the local protection afforded 
to it, a seller State need not impose the kind of tax which 
Indiana here levied. As a practical matter, it can make 
such commerce pay its way, as the phrase runs, apart 
from taxing the very sale. Thus, it can tax local manu-
facture even if the products are destined for other States. 
For some purposes, manufacture and the shipment of its 
products beyond a State may be looked upon as an inte-
gral transaction. But when accommodation must be 
made between state and national interests, manufacture 
within a State, though destined for shipment outside, is 
not a seamless web so as to prevent a State from giving 
the manufacturing part detached relevance for purposes 
of local taxation. American Mfg. Co. v. St. Louis, 250 
U. S. 459; Utah Power & L. Co. v. Pjost, 286 U. S. 165. 
It can impose license taxes on domestic and foreign cor-
porations who would do business in the State, Cheney 
Brothers Co. v. Massachusetts, 246 U. S. 147; St. Louis S. 
W. Ry. v. Arkansas, 235 U. S. 350, 364, though it cannot, 
even under the guise of such excises, “hamper” interstate 
commerce. Western Union Tel. Co. v. Kansas, 216 U. S. 
1; Pullman Co. v. Kansas, 216 U. S. 56 (particularly 
White, J. concurring at p. 63); Henderson, The Position of 
Foreign Corporations in American Constitutional Law 
(1918) 118-23, 128-31. It can tax the privilege of resi-
dence in the State and measure the privilege by net in-
come, including that derived from interstate commerce. 
U. S. Glue Co. v. Oak Creek, 247 U. S. 321; cf. Atlantic 
Coast Line v. Daughton, 262 U. S. 413. And where, as in 
this case, the commodities subsequently sold interstate 
are securities, they can be reached by a property tax by 
the State of domicil of the owner. Virginia n . Imperial
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Sales Co., 293 U. S. 15,19; and see Citizens National Bank 
v. Durr, 257 U. S. 99.

These illustrative instances show that a seller State has 
various means of obtaining legitimate contribution to the 
costs of its government, without imposing a direct tax on 
interstate sales. While these permitted taxes may, in an 
ultimate sense, come out of interstate commerce, they are 
not, as would be a tax on gross receipts, a direct imposition 
on that very freedom of commercial flow which for more 
than a hundred and fifty years has been the ward of the 
Commerce Clause.

It is suggested, however, that the validity of a gross 
sales tax should depend on whether another State has also 
sought to impose its burden on the transactions. If 
another State has taxed the same interstate transaction, 
the burdensome consequences to interstate trade ar§ unde-
niable. But that, for the time being, only one State has 
taxed is irrelevant to the kind of freedom of trade which 
the Commerce Clause generated. The immunities im-
plicit in the Commerce Clause and the potential taxing 
power of a State can hardly be made to depend, in the 
world of practical affairs, on the shifting incidence of 
the varying tax laws of the various States at a particular 
moment. Courts are not possessed of instruments of 
determination so delicate as to enable them to weigh 
the various factors in a complicated economic setting 
which, as to an isolated application of a State tax, might 
mitigate the obvious burden generally created by a direct 
tax on commerce. Nor is there any warrant in the consti-
tutional principles heretofore applied by this Court to sup-
port the notion that a State may be allowed one single-
tax-worth of direct interference with the free flow of 
commerce. An exaction by a State from interstate com-
merce falls not because of a proven increase in the cost 
of the product. What makes the tax invalid is the 
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fact that there is interference by a State with the freedom 
of interstate commerce. Such a tax by the seller State 
alone must be judged burdensome in the context of the cir-
cumstances in which the tax takes effect. Trade being a 
sensitive plant, a direct tax upon it to some extent at least 
deters trade even if its effect is not precisely calculable. 
Many States, for instance, impose taxes on the consump-
tion of goods, and such taxes have been sustained regard-
less of the extra-State origin of the goods, or whether a tax 
on their sale had been imposed by the seller State. Such 
potential taxation by consumer States is but one factor 
pointing to the deterrent effect on commerce by a superim-
posed gross receipts tax.

It has been urged that the force of the decision in the 
Adams case has been sapped by McGoldrick v. Berwind- 
White Co., 309 U. S. 33. The decision in McGoldrick v. 
Berwind- White was found not to impinge upon “the 
rationale of the Adams Manufacturing Co. case,” and the 
tax was sustained because it was “conditioned upon a local 
activity, delivery of goods within the state upon their 
purchase for consumption.” 309 U. S. at 58. Compare 
McLeod v. Dilworth Co., 322 U. S. 327. Taxes which 
have the same effect as consumption taxes are properly 
differentiated from a direct imposition on interstate com-
merce, such as was before the Court in the Adams case and 
is now before us. The tax on the sale itself cannot be dif-
ferentiated from a direct unapportioned tax on gross re-
ceipts which has been definitely held beyond the State 
taxing power ever since Fargo v. Michigan, 121 U. S. 230, 
and Philadelphia Steamship Co. v. Pennsylvania, 122 
U. S. 326. See also, e. g., Galveston, H. & S. A. R. Co. 
v. Texas, 210 U. S. 217 ; Kansas City, Ft. S. & M. R. Co. v. 
Kansas, 240 U. S. 227, 231 ; Puget Sound Co. v. Tax Com-
mission, 302 U. S. 90, 94; and compare Wallace v. Hines, 
253 U. S. 66. For not even an “internal regulation” by a
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State will be allowed if it directly affects interstate com-
merce. Robbins v. Shelby Taxing District, 120 U. S. 
489, 494.

Nor is American Mfg. Co. v. St. Louis, 250 U. S. 459, 
or Harvester Co. v. Dept, of Treasury, 322 U. S. 340, 
any justification for the present tax. The American Mfg. 
Co. case involved an imposition by St. Louis of a license 
fee upon the conduct of manufacturing within that city. 
It has long been settled that a State can levy such an occu-
pation tax graduated according to the volume of manu-
facture. In that case, to lighten the manufacturer’s bur-
den, the imposition of the occupation tax was made 
contingent upon the actual sale of the goods locally manu-
factured. Sales in St. Louis of goods made elsewhere 
were not taken into account in measuring the license fee. 
That tax, then, unlike this, was not in fact a tax on gross 
receipts. Cf. Cornell v. Coyne, 192 U. S. 418. And, if 
words are to correspond to things, the tax now here is not 
“a tax on the transfer of property” within the State, 
which was the basis for sustaining the tax in Harvester Co. 
n . Dept, of Treasury, supra, at 348.

There remains only the claim that an interstate sale of 
intangibles differs from an interstate sale of tangibles in 
respects material to the issue in this case. It was by this 
distinction that the Supreme Court of Indiana sought to 
escape the authority of Adams Mfg. Co. v. Storen, supra. 
Latin tags like mobilia sequuntur personam often do 
service for legal analysis, but they ought not to con-
found constitutional issues. What Mr. Justice Holmes 
said about that phrase is relevant here. “It is a fiction, 
the historical origin of which is familiar to scholars, and 
it is this fiction that gives whatever meaning it has to the 
saying mobilia sequuntur personam. But being a fiction 
it is not allowed to obscure the facts, when the facts become 
important.” Blackstone v. Miller, 188 U. S. 189, 204.
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Of course this is an interstate sale. And constitution-
ally it is commerce no less and no different because the 
subject was pieces of paper worth $65,214.20, rather than 
machines.

Reversed.

Mr . Justi ce  Black  dissents.

Mr . Justice  Rutledge , concurring.
This is a case in which the grounding of the decision is 

more important than the decision itself. Whether the 
Court now intends simply to qualify or to repudiate en-
tirely, except in result, Adams Mfg. Co. v. Stören, 304 U. S. 
307,1 am unable to determine from its opinion. But that 
one or the other consequence is intended seems obvious 
from its refusal to rest the present decision squarely on 
that case, together with the wholly different foundation 
on which it now relies. In either event, the matter is 
important and calls for discussion.

I.

The Adams case held the Indiana tax now in issue to be 
invalid when applied, without apportionment, to gross 
receipts derived from interstate sales of goods made by 
Indiana manufacturers who sold and shipped them to pur-
chasers in other states. “The vice of the statute” as thus 
applied, it was held, was “that the tax includes in its meas-
ure, without apportionment, receipts derived from activi-
ties in interstate commerce; and that the exaction is of 
such a character that if lawful it may in substance be laid 
to the fullest extent by States in which the goods are sold 
as well as those in which they are manufactured. Inter-
state commerce would thus be subjected to the risk of 
a double tax burden to which intrastate commerce is
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not exposed, and which the commerce clause forbids.” 
(Emphasis added.) 304 U. S. 307,311?

Today’s opinion refuses to rest squarely on the Adams 
case, although that case would be completely controlling 
if no change in the law were intended. No basis for dis-
tinguishing the cases on the facts or the ultimate questions 
is found or stated. The Court takes them as identical.1 2 
Yet it places no emphasis upon apportionment, the ab-
sence of which the Adams opinion held crucial. The 
Court also puts to one side as irrelevant the factor there 
most stressed, namely, the danger of multiple taxation, 
that is, of similar taxation by other states, if the Indiana 
tax should be upheld in the attempted application.

Those matters were the very essence of the Adams deci-
sion. They were in its words “the vice” of the statute as 
applied. The Adams opinion gives no reason for believing 
that the application of the tax would not have been sus-
tained if either of the two elements vitiating it had been 
absent. On the contrary, the fair, indeed the necessary, 
inference from the language and reasons given is that the 
tax would not have been voided if there had been no 
danger of multiple state taxation or if the tax had been 
apportioned so as to eliminate that risk. Moreover those

1The Court added: “We have repeatedly held that such a tax is a 
regulation of, and a burden upon, interstate commerce prohibited 
by Article I, § 8 of the Constitution. The opinion of the State Supreme 
Court stresses the generality and nondiscriminatory character of the 
exaction, but it is settled that this will not save the tax if it directly 
burdens interstate commerce.” 304 U. S. 307, 311-312. Cf. notes 
5 and 16.

2 The only factual difference is that here the sales were of securi-
ties, there of goods. It was this upon which Indiana has relied to 
distinguish the Adams case, asserting originally that it gave domiciliary 
foundation for sustaining the tax. This claim disappeared, in effect, 
at the second oral argument, and the Court does not rest on it. I 
agree that, for present purposes, sales of intangibles should be treated 
identically with sales of goods.
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groundings were strictly in accord with long lines of pre-
vious decisions rendered here,3 were intended to conform 
to them and to preserve them unimpaired.

Yet now they are put to one side, either as irrelevant or 
as not controlling and therefore presumably as insuffi-
cient,4 5 in favor of another rationalization which ignores 
them completely. Shortly, this is, in reiterated forms, 
that the tax as applied is laid “directly on” interstate 
commerce, is a levy “on the very sale” or “the very process” 
of such commerce, is therefore and solely thereby a “bur-
den” on it, and consequently is an exaction the commerce 
clause forbids. What outlaws it is neither comparative 
disadvantage with local trade nor any actual or probable 
clogging or impeding effect in fact.6 It is simply the “di-
rect” bearing and “incidence” of the tax on interstate 
commerce and this alone. Stripped of any discriminatory 
element and of any actual or probable tendency to block 
or impede the commerce in fact, this “direct incidence” is 
itself enough without more to invalidate the tax, although 
it is one of general application singling out the commerce 
neither for separate nor for distinct or invidious treat-
ment.

If this ever was the law, it has not been such for many 
years. In a sense it is a reversion to ideas once preva-

3 See, e. g. Pullman’s Palace Car Co. v. Pennsylvania, 141 U. S. 18; 
Cudahy Packing Co. v. Minnesota, 246 U. S. 450; U. S. Express 
Co. v. Minnesota, 223 U. S. 335. And see especially discussion in 
Western Live Stock v. Bureau of Revenue, 303 U. S. 250, 255-257.

4 Compare the opinion of Mr. Justice Frankfurter in Northwest 
Airlines v. Minnesota, 322 U. S. 292.

5 As the Court says, “An exaction by a State from interstate com-
merce falls not because of a proven increase in the cost of the product.
What makes the tax invalid is the fact that there is interference by 
a State with the freedom of interstate commerce.” The only “inter-
ference” held to be important is the direct incidence of the tax on the 
commerce, not the double burden or risk of it. Cf. notes 1 and 16.
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lent, but long since repudiated,6 about the “exclusiveness” 
of Congress’ power over interstate commerce which, if now 
resurrected for general application, will strike down state 
taxes in a great variety of forms sustained consistently of 
late. Not since Cooley v. Board of Wardens, 12 How. 299, 
has the notion prevailed that the mere existence of power 
in Congress to regulate commerce excludes the states from 
exacting revenue from it through exercise of their powers 
of taxation.7 Yet if a general tax, applying to all com-
merce alike, is to be outlawed, regardless of discriminatory 
consequences or actual or probable impeding effect in fact, 
simply because it bears “directly” on the commerce and 
for no other reason, not only will there be a resurrection 
of Marshall’s “exclusive” idea, never prevailing after the 
Cooley case. The effect will be to knock down many types 
of state taxes held valid since that landmark decision.8

That consequence must follow if the presently asserted 
basis for decision is to be taken as a principle fit for general 
application and intended to be so used. We cannot as-
sume that the Court intends it to be used otherwise, for 
that would be to make of it an arbitrary formula applied 
to dispose of the present case alone and having no validity 
for any other situation. But the ground relied upon is 
broad enough to include many other types of situation 
and of tax, and cannot be restricted logically or in reason 
to these narrow facts. If discrimination and real risk, in

6 See e. g. Ribble, State and National Power Over Commerce (1937) 
204; Dowling, Interstate Commerce and State Power (1940) 27 Va. 
L. Rev. 1, 3-10. See also Frankfurter, The Commerce Clause (1937) 
53: “Had Marshall’s theory of the ‘dormant’ commerce power pre-
vailed, the taxable resources of the states would have been greatly con-
fined. The full implications of his theory, if logically pursued, might 
well have profoundly altered the relations between the states and the 
central government.”

7 See note 6. See also Wechsler, Stone and the Constitution (1946) 
46 Col. L. Rev. 764,785, quoted in note 10 infra.

8 Cf. text infra at notes 14 to 16, also 21, and authorities cited.
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the sense of practical effect to clog or impede trade, are 
irrelevant to the validity of this type of tax, they are 
equally irrelevant to many others, unless sheer fiction and 
arbitrary distinction based on inconsequential factors are 
to be controlling. If the grounding which disregards them 
is adequate for disposing of this case, it is adequate also 
for disposing of many others involving it in which the 
Court has been at great pains to rest on other factors, 
unnecessarily it now would seem.

It will be appropriate, before turning to further consid-
eration of the more pertinent decisions, to note the only 
basis upon which the Court grounds its ruling that “direct” 
state taxes on “the very process” of interstate commerce 
are void. This is because, in the words of the opinion, 
the commerce clause “by its own force created an area of 
trade free from interference by the States.” Although 
this is stated as grounding for the long-established con-
clusion that even without implementing legislation by 
Congress the clause is a limitation upon state power, it 
also is quite obviously the foundation of the further con-
clusion that “direct” taxes laid by the states within that 
area are outlawed regardless of any other factor than their 
direct incidence upon it.

II.
I agree that the commerce clause “of its own force” 

places restrictions upon state power to tax, as well as to 
regulate, interstate commerce. This has been held 
through various lines of decision extending back to Gib-
bons v. Ogden, 9 Wheat. 1, some of them unbroken.9 I 
also agree that this construction is consonant with the 
great purpose of the commerce clause to maintain our dis-

9 See e. g., Robbins v. Shelby County Taxing District, 120 U. S. 489;. 
R^al Silk Hosiery Mills v. Portland, 268 U. S. 325; Nippert n . 
Richmond, 327 U. S. 416, and authorities cited.
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tinctively national trade free from state restrictions and 
barriers against it which the clause was adopted to prevent. 
But, at any rate since Cooley v. Board of Wardens, supra, 
this has not meant that the clause was intended to or could 
secure “by its own force” that vast area of commercial 
activity wholly free from “interference,” that is, from tax-
ation and regulation, by the states.10 Nor for many years 
has it meant that the field of interstate commerce is to be 
free from such “interference,” simply because it is “direct” 
or has immediate incidence upon it.11 True, language 
frequently appears in the cases, especially the earlier ones, 
to the effect that “direct” taxation and regulation by the 
states are forbidden. But apart from its inconsistency 
with both language and results in other cases,12 in most 
of those where it has appeared there were other invalidat-
ing factors, such as singling out the commerce for special 
treatment, other types of discrimination, or failure to 

10 See Ribble, supra, at 72 if.; Frankfurter, supra, at 24, 56; 
Wechsler, Stone and the Constitution (1946) 46 Col. L. Rev. 764, 
785: “It will summarize his basic conception to say that as the issues 
were framed in the long debate the position taken by the Court in 
Cooley v. Board of Wardens comes closest to according with his 
thought.”

11 “Experience has taught that the opposing demands that the com-
merce shall bear its share of local taxation, and that it shall not, on 
the other hand, be subjected to multiple tax burdens merely because 
it is interstate commerce, are not capable of reconciliation by resort 
to the syllogism. Practical rather than logical distinctions must be 
sought.” Western Live Stock v. Bureau of Revenue, 303 U. S. 250, 
259. See also the dissenting opinion of Mr. Justice Stone in Di Santo v. 
Pennsylvania, 273 U. S. 34, 44 (overruled by California n . Thompson, 
313 U. S. 109), “In thus making use of the expressions, ‘direct’ and 
‘indirect interference’ with commerce, we are doing little more than 
using labels to describe a result rather than any trustworthy formula 
by which it is reached.”

12 See, e. g., McGoldrick v. Berwind-White Coal Mining Co., 309 
U. S. 33; Gwin, White & Prince v. Hennef ord, 305 U. S. 434; Nippert 
v. Richmond, 327 U. S. 416.
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apportion where multiple state taxation could result if the 
tax were sustained.13

The fact is that “direct incidence” of a state tax or regu-
lation, apart from the presence of such a factor, has long

13 Gross receipts taxes which have been sustained fall into the fol-
lowing groups: (a) Those which were fairly apportioned. See, e. g., 
Illinois Cent. R. v. Minnesota, 309 U. S. 157; Pullman’s Palace Car 
Co. v. Pennsylvania, 141 U. S. 18; Wisconsin & Michigan Ry. v. 
Powers, 191 U. S. 379; U. S. Express Co. v. Minnesota, 223 U. S. 
335; Ficklen v. Taxing District, 145 U. S. 1. (b) Those which have 
been justified on a “local incidence” theory. See, e. g., Western Live 
Stock v. Bureau of Revenue, 303 U. S. 250, with which compare 
Fisher’s Blend Station v. Tax Comm’n, 297 U. S. 650; McGoldrick v. 
Berwind-White Coal Mining Co., 309 U. S. 33; American Mfg. Co. v. 
St. Louis, 250 U. S. 459. See also cases cited in note 21. In many 
cases apportioned gross receipts taxes have been sustained not on the 
ground that they were apportioned but that they were local in 
nature. See, e. g., Maine v. Grand Trunk Ry., 142 U. S. 217; New 
York, L. E. & W. R. Co. v. Pennsylvania, 158 U. S. 431; Wisconsin & 
Michigan Ry. v. Powers, supra; U. S. Express Co. v. Minnesota, 
supra.

Gross receipts taxes which have not been sustained fall into the 
following groups: (a) Those which were not fairly apportioned. See, 
e. g., Oklahoma v. Wells Fargo Co., 223 U. S. 298. (b) Those which
were not apportioned and subjected interstate commerce to the risk 
of multiple taxation. Philadelphia & So. S. S. Co. v. Pennsylvania, 
122 U. S. 326; Ratterman n . Western Union Telegraph Co., 127 U. S. 
411; Western Union Telegraph Co. v. Alabama, 132 U. S. 472; Adams 
Mfg. Co. n . Stören, 304 U. S. 307; Gwin, White & Prince v. Henne- 
ford, 305 U. S. 434, 439. Cf. Fargo n . Michigan, 121 U. S. 230, as ex-
plained in Western Live Stock v. Bureau of Revenue, 303 U. S. 250, 
256. (c) Those in which there was a discriminatory element in that 
they were directed exclusively “at transportation and communication,” 
Lockhart, Gross Receipts Taxes on Transportation (1943) 57 Harv. 
L. Rev. 40, 65-66. Galveston, H. & S. A. Ry. v. Texas, 210 U. S. 217, 
and cf. New Jersey Tel. Co. v. Tax Board, 280 U. S. 338. But see 
Nashville, C. & St. L. Ry. v. Browning, 310 U. S. 362. In both the 
Galveston and New Jersey Telephone Company cases, although the 
taxable events all occurred within the taxing state, the possibility of 
multiple taxation was nevertheless present, (d) Those in which there 
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since been discarded as being in itself sufficient to outlaw 
state legislation. “Local” regulations, under the Cooley 
formula, bear directly on the commerce itself.14 But they 
are not outlawed for that reason. Calling them “inci-
dental,” where this is done, does not make them “indirect,” 
except in judicial perspective. Police regulations bear no 
more indirectly or remotely upon the interstate commerce 
which must observe them than upon the local commerce 
falling equally within their incidence.

Again, an apportioned tax on interstate commerce is a 
“direct” tax bearing immediately upon it in incidence. 
But such a tax is not for that reason invalid. Decisions 
have sustained such taxes repeatedly, regardless of their 
direct bearing, provided the apportionment were fairly 
made and no other vitiating element were present, such 
as those above mentioned.15 It was this fact, without 
question, which the Court had in mind in the Adams case, 
when it carefully saved from its ban any question con-
cerning such a tax as Indiana’s if properly apportioned in 
a situation like the ones presented there and now.16

was no discrimination but a possible multiple burden. Fisher’s Blend 
Station v. Tax Comm’n, supra, as explained in Western Live Stock v. 
Bureau of Revenue, 303 U. S. at 260-261. (e) Those in which there 
was no discrimination, no apportionment and no possibility of multiple 
burden. Puget Sound Stevedoring Co. v. Tax Commission, 302 U. S. 
90. This decision, it may be noted, might have been rested upon the 
clause of the Constitution forbidding the states to tax exports. Cf. 
Richfield Oil Corp. v. State Board, 329 U. S. 69.

14 Cf. California v. Thompson, 313 U. S. 109; Union Brokerage Co. v. 
Jensen, 322 U. S. 202; Robertson v. California, 328 U. S. 440. Indeed, 
sometimes police regulations bear more heavily on interstate commerce. 
Cf. Robertson v. California, supra, and cases cited at note 28 therein.

18 See cases cited in note 13, supra.
16 The Court said, in answer to the Indiana Supreme Court’s em-

phasis upon the “generality and nondiscriminatory character” of the 
levy, “but it is settled that this will not save the tax if it directly 
burdens interstate commerce.” 304 U. S. at 312; cf. note 1, supra. 
The same statement is now made in this case not to support the 
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III.

The language purporting to outlaw “direct” taxes be-
cause they are direct has appeared more frequently per-
haps in relation to gross receipts taxes than any other, 
including both “direct” taxes, apportioned and unappor-
tioned, and others considered “indirect” because purport-
ing to be laid not “on the commerce itself” but upon some 
“local incident.” We have recently held that a tax having 
effects forbidden by the commerce clause will not be saved 
merely because it is cast in terms of bearing upon some 
“local incident.”17 As we then said, all interstate com-
merce takes place within the states and the consequences 
forbidden by the commerce clause cannot be achieved 
legally simply by the device of hooking the tax or other 
forbidden regulation to some selected “local incident.” 
That such a factor may be chosen for bearing the “direct”

conclusion that these features cannot save a tax where the risk of 
multiple state taxation would outlaw it, as in the Adams case, but to 
support the vastly broader grounding that the tax is invalid simply 
because it is “direct” in its incidence. The quoted Adams statement 
had no such significance, as appears not only from its immediate con-
text but also from the further statement, made apropos of American 
Mfg. Co. v. St. Louis, 250 U. S. 459, in an effort to distinguish it: “It is 
because the tax, forbidden as to interstate commerce, reaches indis-
criminately and without apportionment, the gross compensation for 
both interstate commerce and intrastate activities that it must fail in 
its entirety so far as applied to receipts from sales interstate.” (Em-
phasis added.) 304 U. S. at 314. Not “direct” taxation simply, but 
taxing the entire proceeds without apportionment in the face of threat-
ened or possible multiple state taxation was the “direct burden” found 
and outlawed in the Adams case.

17 “If the only thing necessary to sustain a state tax bearing upon 
interstate commerce were to discover some local incident which might 
be regarded as separate and distinct from ‘the transportation or inter-
course which is’ the commerce itself and then to lay the tax on that 
incident, all interstate commerce could be subjected to state taxation 
and without regard to the substantial economic effects of the tax upon 
the commerce.” Nippert v. Richmond, 327 U. S. 416, 423.

727731 0-47---- 23
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incidence of the tax may be a consideration to be taken into 
account in determining its validity. But it cannot vali-
date a tax or regulation which produces the forbidden 
consequences, any more than a “direct tax” which does not 
produce them can be outlawed because it is direct. Not 
“directness” or “immediacy” of incidence per se, whether 
“upon the commerce itself” or upon a “local incident,” is 
the outlawing factor, but whether the tax, regardless of 
the special point of incidence, has the consequences for 
interstate trade intended to be outlawed by the commerce 
clause.

The difficulty of any other rule or approach is disclosed 
most clearly perhaps by contrasting the decision in Ameri-
can Mfg. Co. v. St. Louis, 250 U. S. 459, with the Adams 
decision and this one, in both of which efforts are made, 
unsuccessfully in my opinion, to distinguish the American 
case. There the tax was laid upon the manufacture, lo-
cally done, of goods sold locally and out of state. But the 
tax was “measured by” the gross receipts from sales of 
the goods manufactured, including those sold inter-
state.18

18 To say that this was not in substance a tax on gross receipts, 
because sales in St. Louis of goods made elsewhere were not taken into 
account in measuring the tax, is simply to ignore the fact that the tax 
did include all interstate sales of goods manufactured and all returns 
from them. That the local sales of goods brought in from other states 
were excepted does not mean either that those sales were interstate 
transactions (which it was not necessary to decide in view of their 
exemption) or that the sales out of state included in the measure were 
not interstate transactions; or that they were not, in substantial effect, 
taxed upon their gross returns by the measure, notwithstanding the 
tax was made legally to fall upon the privilege of manufacturing.

The Adams decision purported to distinguish American Mfg. Co. v. 
St. Lovis simply on the ground that the tax was not one laid on the 
taxpayer’s sales or the income derived from them, but was a license 
fee for engaging in the manufacture which could be measured “by the 
sales price of the goods produced rather than by their value at the date 
of manufacture.”
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A tax upon a local privilege measured by the volume of 
gross receipts from both local and interstate trade19 would 
seem to have, in practical effect, the same consequences 
for blocking or impeding the commerce as one laid “di-
rectly” upon it, in any situation where no multiple levy 
is made, likewise in any where more than one state might 
find such a local privilege for pegging the tax.20 And a 
tax upon gross receipts “in lieu of” property or other 
taxes21 cannot be said either to be less “direct” in its 
incidence upon the commerce than the application of the 
Indiana tax now in issue or to afford protection against 
multiple levies the risk of which was held in Adams Mjg. 
Co. v. Storen to make the Indiana tax inherently vicious 
in that application.22

Unless we are to return to the formalism of another day, 
neither the “directness” of the incidence of a tax “upon the 
commerce itself” nor the fact that its incidence is manipu-
lated to rest upon some “local incident” of the interstate 
transaction can be used as a criterion or, many times, as a 
consideration of first importance in determining the valid-
ity of a state tax bearing upon or affecting interstate com-
merce. Not the words “direct” and “indirect” or “local 
incident” can fulfill the function of judgment in deciding

19 In addition to American Mjg. Co. v. Si. Louis, 250 U. S. 459, see 
Oliver Iron Co. v. Lord, 262 U. S. 172; Hope Natural Gas Co. v. Hall, 
274 U. 8. 284; Utah Power & Light Co. v. Pjost, 286 U. S. 165.

20 Cf. Galveston, H.&S.A.R. Co. v. Texas, 210 U. 8.217,227; Mor-
rison, State Taxation of Interstate Commerce (1942) 36 Ill. L. Rev. 
727, 738.

21 See Postal Telegraph Cable Co. v. Adams, 155 U. 8. 688; U. S. 
Express Co. v. Minnesota, 223 U. 8. 335; Pullman Co. v. Richardson, 
261 U. 8. 330. See also discussion in Galveston, H. & S. A. R. Co. v. 
Texas, 210 U. S. 217,226-227.

22 This is true, though concededly such a tax might work to prevent 
cumulative or higher tax burdens imposed by a single taxing state. 
Cf. Lockhart, Gross Receipts Taxes on Interstate Transportation and 
Communication (1943) 57 Harv. L. Rev. 40.
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whether the tax brings the forbidden results. See the dis-
senting opinion of Mr. Justice Stone in Di Santo v. Penn-
sylvania, 273 U. S. 34, 44, quoted in note 11. That can 
be done only by taking account of the specific effects of 
state legislation the clause was intended to outlaw, and of 
the consequences actual or probable of the legislation 
called in question to create them.

IV.
Judgments of this character and magnitude cannot be 

made by labels or formulae. They require much more 
than pointing to a word. It is for this reason that increas-
ingly with the years emphasis has been placed upon prac-
tical consequences and effects, either actual or threatened, 
of questioned legislation to block or impede interstate 
commerce or place it at practical disadvantage with the 
local trade.23 Formulae and adjectives have been retained 
at times in intermixture with the effective practical con-
siderations. But proportionately the stress upon them 
has been greatly reduced, until the present decision; and 
the trend of recent decisions to sustain state taxes formerly 
regarded as invalid has been due in large part to this fact.

The commerce clause was not designed or intended to 
outlaw all state taxes bearing “directly” on interstate com-
merce. Its design was only to exclude those having the 
effects to block or impede it which called it and the Con-
stitution itself into being. Not all state taxes, nor indeed 
all direct state taxes, can be said to produce those effects. 
On the other hand, many “indirect” forms of state taxa-
tion, that is, “indirect” as related to “incidence,” do in 
fact produce such consequences and for that reason are 
invalid.

23 See Nippert v. Richmond, 327 U. S. 416; Best & Co. v. Maxwell, 
311 U. S. 454. Cf. Prudential Ins. Co. v. Benjamin, 328 U. S. 408. 
See also Wechsler, Stone and the Constitution (1946) 46 Col. L. Rev. 
764,785-787.
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It is for this reason that selection of a “local incident” 
for hanging the tax will not save it, if also the exaction 
does not in fact avoid the outlawed interferences with the 
free flow of commerce. Selection of a local incident for 
pegging the tax has two functions relevant to determina-
tion of its validity. One is to make plain that the state 
has sufficient factual connections with the transaction to 
comply with due process requirements.24 The other is to 
act as a safeguard, to some extent, against repetition of 
the same or a similar tax by another state.25 These mat-
ters are often interrelated, cf. Western Union Telegraph 
Co. v. Kansas, 216 U. S. 1, though in other situations they 
may be entirely separate. The important difference is 
between situations where it is essential to show minimal 
factual connections of the transaction with the taxing 
state in order to sustain the levy as against due process 
objections for “want of jurisdiction to tax”;26 and other 
situations where, although such connections clearly are 
present, the necessity is for showing that the tax, if sus-
tained, will create a multiple tax load or other conse-
quences having the forbidden effects.

This case is not one of the former sort. The transac-
tions were as closely connected in fact with Indiana as 
with any other state.27 But the case is one of the latter 

24 See dissenting opinion in McLeod v. Dilworth Co., 322 U. S. 327, at 
356-357. See also Wisconsin v. J. C. Penney Co., 311 U. S. 435, 
444-445.

25 See McNamara, Jurisdictional and Interstate Commerce Prob-
lems in the Imposition of Excises on Sales (1941) 8 Law & Contemp. 
Prob. 482, 491. Compare the discussion of a proposed federal statute 
to give the buyer’s state the right to impose nondiscriminatory sales 
taxes. Proc. 27th Ann. Conf. Nat. Tax Assn. (1934) 136-160. See 
also Perkins, The Sales Tax and Transactions in Interstate Commerce 
(1934) 12 N. C. L. Rev. 99.

26 Cf. note 25.
7 Indiana was the state by whose law the trust was created. It was 

the situs of the trust’s administration. It was the place where the 
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type, that is, where, despite those connections, there were 
equally close and important ones in another state, New 
York; and therefore, as the Adams case declared, the risk 
of multiple state taxation would be incurred, unless one or 
the other or both states were forbidden to tax the trans-
action as such, or were required to apportion the tax. Not 
the “directness” of the tax in its bearing upon the com-
merce, but this danger is the crucial issue in this case, as it 
was in the Adams case. In other words, but for the possi-
bility that more states than one would levy the same or a 
similar tax, such an application as was made of Indiana’s 
tax in the Adams case and here would be no more burden-
some or objectionable than other applications of the same 
tax this Court has sustained or of other taxes likewise 
held valid.28

V.

This Court in recent years has gone far in sustaining 
state taxes laid upon local incidents of interstate transac-
tions by both the state of origin and the state of the mar-

securities were kept prior to mailing for delivery in accordance with 
the terms of their sale. Cf. Curry v. McC unless, 307 U. S. 357. The 
directions for sale were given there. The proceeds were forwarded to 
Indiana and there received into the corpus of the trust. The state’s 
connections with the trust, and with the property which was the 
subject of the sale, more than satisfy any due process requirement for 
exercise of the power to tax either the property or transactions relat-
ing to its disposition taking place as largely within Indiana’s borders 
as did the sales in this case.

28 The cases, aside from Adams Mfg. Co. v. Stören, 304 U. S. 307, 
which involve the Indiana gross receipts tax are: Department of 
Treasury v. Wood Preserving Corp., 313 U. S. 62; Department of 
Treasury v. Ingram-Richardson Mfg. Co., 313 U. S. 252; International 
Harvester Co. n . Dept, of Treasury, 322 U. S. 340; Ford Motor Co. v. 
Dept, of Treasury, 323 U. S. 459. See also General Trading Co. V. 
State Tax Commission, 322 U. S. 335; cf. Northwest Airlines v. 
Minnesota, 322 U. S. 292.
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ket.29 Perhaps it may be said, in view of such decisions, 
that it has more clearly sustained such taxes at the market-
ing end than by the state of origin,30 although this may be 
matter for debate. In any event, the factual connections 
of the taxing state with the interstate transaction in the 
cases where the tax has been sustained hardly can be re-
garded as greater or more important than those of Indiana 
with the transactions involved in the Adams case and here. 
Nor could it be shown in fact that in some of them, at 
any rate, the danger of multiple state taxation was appre-
ciably less, if it be assumed that the forwarding state has 
the same power to tax the transaction, by pegging the tax 
upon a local incident, as has been recognized for the state 
of market.

Such taxes, whether in one state or the other, may in 
fact block or impede interstate commerce as much as, or 
more than, one placed directly upon the commerce itself. 
They have been sustained, nevertheless, not simply be-
cause of their bearing upon a local incident, but because 
in the circumstances of their application they were con-
sidered to have neither discriminatory effects upon inter-
state trade as compared with local commerce nor to impose 
upon it the blocking or impeding effects which the com-
merce clause was taken to forbid.31

29 See, e. g., McGoldrick n . Berwind-White Co., 309 U. S. 33; Nelson 
v. Sears, Roebuck & Co., 312 U. S. 359; General Trading Co. v. Tax 
Commission, 322 U. S. 335; Western Live Stock v. Bureau of Revenue, 
303 U. S. 250; Coverdale v. Arkansas-Louisiana Pipe Line Co., 303 
U. S. 604; Department of Treasury v. Ingram-Richardson Mfg. Co., 
313 U. S. 252.

30 Compare McGoldrick v. Berwind-White Co., 309 U. S. 33, with 
McLeod v. Dilworth Co., 322 U. S. 327. See Powell, New Light on 
Gross Receipts Taxes (1940) 53 Harv. L. Rev. 909.

31 See McGoldrick v. Berwind-White Co., 309 U. S. 33, 58, quoted 
infra Part VI.
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This in my judgment is the appropriate criterion to be 
applied, rather than any mere question of “direct” or 
“indirect” incidence upon a “local incident.” The absence 
of any such connection with the taxing state is highly 
material.32 Its presence cannot be the controlling consid-
eration for validating the tax. Nippert v. Richmond, 327 
U. S. 416. In this view it would seem clear that the valid-
ity of such a tax as Indiana’s, applied to situations like 
those presented in the Adams case and now, should be 
determined by reference not merely to the “direct inci-
dence” of the tax, but by whether those forbidden conse-
quences would be produced, either through the actual 
incidence of multiple taxes laid by different states or by 
the threat of them, with resulting uncertainties producing 
the same impeding consequences.33

Thus, it is highly doubtful that the levy in this case, 
or in the Adams case, actually had any impeding effect 
whatever upon the transactions or the free flow interstate 
of such commerce.34 But the Adams case found the im-
pediment in the assumption that if one state could tax, 
so also could the other, and in that event, a double burden 
would result for interstate commerce not borne by local

32 As a matter of minimal due process requirements. Cf. text infra 
at notes 24 to 27.

33 The danger of an impending burden or barrier from multiple state 
taxation could be real and substantial in a particular case if the threat 
of such taxation were actual or probable or if its threatened incidence 
were involved in such actual uncertainty that this uncertainty itself 
would constitute, in practical effect, a substantial clog.

34 The Indiana tax was only one per cent of the proceeds of the sales. 
The record indicates, too, that the New York Stock Transfer tax was 
collected from the proceeds of the sale in New York. The amount of 
the tax was three cents per share sold for less than twenty dollars, 
and four cents per share sold for more than twenty dollars. Tax Law 
§§ 270, 270a; O’Kane v. New York, 283 N. Y. 439, 28 N. E. 2d 905. 
The tax did not apply to the transfer of bonds. Cf. Op. Atty. Gen. 
N. Y. 1939, p. 208.
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trade. This danger, it was said, was inherent in the type 
of the tax, since it was not apportioned, and in conse-
quence the tax as applied must fall.

The basic assumption was not true as a universally or 
even a generally resulting consequence, for two reasons. 
One is that it would not follow necessarily as a matter of 
fact that both states would tax or, if they did so, that the 
combined effects of the taxes would be either to clog or 
to impede the commerce.35 The other, it no more follows, 
as a matter of law, that because one state may tax the 
other may do likewise.

The Adams decision did not take account of any dif-
ference, as regards the risk of multiple state taxation, 
between situations where the multiple burden would 
actually or probably be incurred in fact and others in 
which no such risk would be involved. It rather disre-
garded such differences, so that “the risk of a double tax 
burden” on which the Court relied to invalidate the levy 
was not one actually, probably, or even doubtfully imposed 
in fact by another state.36 It rather was one which re-
sulted only from an assumed, and an unexercised, power 
in that state to impose a similar tax.

The Court was not concerned with whether the forbid-
den consequences had been incurred in the particular situ-
ation or might not be incurred in others covered by its 
ruling. The motivating fear was more general. The

88 Cf. note 31. Whether such a tax would in fact produce the for-
bidden results or not would depend upon the incidence or likelihood of 
the incidence of a like tax in the other, or another, jurisdiction having 
similar power. Frequently this likelihood will be, in fact, either nil 
or small.

88 The opinion discloses no consideration of any question or sugges-
tion whether a like or other tax had been or was likely to be imposed 
by the state of destination, or even that such a tax by that state was 
doubtfully incident. Such an inquiry would have been inconsistent 
with the Court’s thesis.
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ultimate risk which the Court sought to avoid was the 
danger that gross income or gross receipts tax legislation, 
without apportionment, might be widely adopted if the 
door were once opened and, if adopted and applied to 
interstate sales by all or many of the states, would result 
generally in bringing such sales within the incidence of 
multiple state taxation of that nature. Rather than incur 
this risk, with the anticipated consequent widespread cre-
ation of multiple levies, the Court in effect forestalled 
them at the source. Its action was prophylactic and the 
prophylaxis was made absolute.

By thus relieving interstate commerce from liability to 
pay taxes in either state, without any showing that both 
had laid them, the effect was, not simply to relieve that 
commerce from multiple burden, but to give it exemption 
from taxes all other trade must bear.37 Local trade was 
thus placed at disadvantage with interstate trade, by the 
amount of the tax, and the commerce clause thereby be-
came a refuge for tax exemption, not simply a means of 
protection against unequal or undue taxation. Certainly 
its object was not to create for interstate trade such a 
specially privileged position.

But the alternatives to such a ruling were not them-
selves free from difficulty. They may be stated shortly. 
But preliminarily I accept the view, frequently declared,38 
that a state runs afoul the commerce clause when it singles 
out interstate commerce for special taxation not applied to 
other trade or otherwise discriminates against it or treats 
it invidiously. Moreover, all other things being equal,

87 It is assumed, of course, that a nondiscriminatory tax of general 
applicability laid by the taxing state would be involved.

38 See Best & Co. v. Maxwell, 311 U. S. 454; Hale v. Bimco Trading 
Co., 306 U. S. 375; Guy v. Baltimore, 100 U. S. 434; Webber v. 
Virginia, 103 U. S. 344; Welton v. Missouri, 91 U. S. 275; Voight v. 
Wright, 141 U. S. 62; Brimmer v. Rebman, 138 U. S. 78.
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multiple state taxation of gross receipts, although by non- 
discriminatory taxes of general applicability, does compel 
the latter to bear a heavier tax burden than local trade in 
either state. The cumulative tax burden is in effect dis-
criminatory, involving in any practical view the exact 
effects of a single discriminatory tax. Although the dif-
ference in total tax load may not be sufficient actually to 
block or impede the free flow of interstate trade,39 discrim-
ination alone, without regard to showing of further conse-
quences, has been held consistently to be sufficient for 
outlawing the tax.

This too I accept. For discrimination not only is ordi-
narily itself invidious treatment, but has an obvious tend-
ency toward blocking or impeding the commerce, if not 
always the actual effect of doing so. Nor is the discrimi-
natory tendency or effect lessened because it results from 
cumulation of tax burdens rather than from a single tax 
producing the same consequence. To allow both states to 
tax “to the fullest extent” would produce the invidious sort 
of barrier or impediment the commerce clause was de-
signed to stop. But the bare unexercised power of an-
other state to tax does not produce such results. It only 
opens the way for them to be produced. This danger 
is not fanciful but real, more especially in a time when 
new sources of revenue constantly are being sought. 
Accordingly, I agree that this door should not be opened.

But it is not necessary to go as far as the Adams case 
went, or as the decision now rendered goes, in order to 
prevent the anticipated deluge. There is no need to give 
interstate commerce a haven of refuge from taxation, 
albeit of gross receipts or from “direct” incidence, in order

89 For a variety of reasons, among which might be the larger capacity 
of such trade to absorb the difference, by reason of greater volume, 
without sustaining loss of profit, in the particular sort of commerce 
or type of transaction. See also note 34.
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to safeguard it from evils against which the commerce 
clause is designedly protective. Less broad and absolute 
alternatives are available and are adequate for the purpose 
of protection without creating the evils of total exemp-
tion.

The alternative methods available for avoiding the 
multiple state tax burden may now be stated. They are: 
(1) To apply the Adams ruling, stopping such taxes at 
the source, unless the tax is apportioned, thus eliminating 
the cumulative burdens;40 (2) To rule that either the 
state of origin or the state of market, but not both, can 
levy the exaction; (3) To determine factually in each case 
whether application of the tax can be made by one state 
without incurring actual danger of its being made in 
another or the risk of real uncertainty whether in fact it 
will be so made.

The Adams solution is not unobjectionable, for reasons 
already set forth. To deprive either state, whether of 
origin or of market, of the power to lay the tax, permitting 
the other to do so, has the vice of allowing one state to tax 
but denying this power to the other when neither may be 
as much affected by the deprivation as would be the one 
allowed to tax and, in any event, both may have equal 
or substantial due process connections with the transac-
tion. The solution by factual determination in particular 
cases of the actual or probable incidence of both taxes is 
open to two objections. One is that to some extent it 
would make the taxing power of one or both states depend 
upon whether the other had exercised, or probably would

40 The Adams decision, of course, made no direct ruling upon an 
actual tax laid by the state of destination. But the basic premise of 
its rationalization would be altogether without substance if it were 
taken to mean that such a tax could be levied there without meeting 
the same barrier, and for the same reason, as the tax levied by Indiana, 
the state of origin, encountered.
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exercise, the same power. The other would lie in the 
volume of litigation such a rule would incite and the 
difficulties, in some cases at least, of making the factual 
determination.

VI.

The problem of multiple state taxation, absent other 
factors making for prohibition, is therefore one of choosing 
among evils. There is no ideal solution. To leave the 
matter to Congress, allowing both states to tax “to the 
fullest extent” until it intervenes, would run counter not 
only to the long-established rules requiring apportion-
ment where incidence of multiple taxes would be likely, 
but also in substance and effect to those forbidding dis-
crimination, without the consent of Congress, cf. Pruden-
tial Ins. Co. v. Benjamin, 328 U. S. 408, as well as the 
long-settled rule that the clause is “of its own force” a 
prohibition upon the states. To require factual deter-
mination of forbidden effects in each case would be to 
invite costly litigation, make decision turn in some cases, 
perhaps many, on doubtful facts or conclusions, and en-
courage the enactment of legislation involving those con-
sequences. The Adams ruling, as I have said, creates for 
many situations a tax refuge for interstate commerce and 
does this in both states.

As among the various possibilities, I think the solution 
most nearly in accord with the commerce clause, at once 
most consistent with its purpose and least objectionable 
for producing either evils it had no design to bring or 
practical difficulties in administration, would be to vest 
the power to tax in the state of the market, subject to 
power in the forwarding state also to tax by allowing credit 
to the full amount of any tax paid or due at the destina-
tion. This too is more nearly consonant with what the 
more recent decisions have allowed, if full account is taken 
of their effects.
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In McLeod v. Dilworth Co., 322 U. S. 327,361,1 have set 
forth the reasons leading to this conclusion.41 It may be 
added that such a result would avoid altogether the unde-
sirable features of factual determination in each case; 
would prevent the multiple and, in effect, discriminatory 
burden which would follow from allowing both states to 
tax until Congress should intervene; and would reduce by 
half, at least, the tax refuge created by the Adams ruling, 
without incurring other outlawed effects.

It is true this view logically would deny the state of ori-
gin power to tax, notwithstanding its adequate due process 
connections, except by giving credit for taxes due at the 
destination.42 But the forwarding state has no greater 
power under the Adams ruling and none at all under the 
present one if it is to be applied consistently and, as I think, 
this can be taken to outlaw both unapportioned and 
apportioned taxes.

I have no doubt that under the law prevailing until now 
this tax would have been sustained, if apportioned, under 
the Adams decision and others.43 Nor have I any question 
that such a tax laid by New York would be upheld under

41 “If in this case it were necessary to choose between the state of 
origin and that of market for the exercise of exclusive power to tax, or 
for requiring allowance of credit in order to avoid the cumulative 
burden, in my opinion the choice should lie in favor of the state of 
market rather than the state of origin. The former is the state where 
the goods must come in competition with those sold locally. It is the 
one where the burden of the tax necessarily will fall equally on both 
classes of trade. To choose the tax of the state of origin presents at 
least some possibilities that the burden it imposes on its local trade, 
with which the interstate traffic does not compete, at any rate directly, 
will be heavier than that placed by the consuming state on its local 
business of the same character.”

42 Credit allowed for taxes paid elsewhere, see Hennef ord v. Silas 
Mason Co., 300 U. S. 577; General Trading Co. v. Tax Commission, 
322 U. S. 335, is a form of apportionment, though not the only one.

43 See also Gwin, White & Prince v. Hennef ord, 305 U. S. 434.
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those decisions. Indeed, in my opinion, the necessary 
effect of McGoldrick n . Berwind-White Co., 309 U. S. 33, 
as appellee asserts, is to sustain power in the state of the 
market to tax “to the fullest extent” without apportion-
ment by nondiscriminatory taxes of general applicability, 
transactions essentially no different from the ones involved 
in this case and in the Adams case.

It is true the Berwind-White case purported to dis-
tinguish the Adams case. But it did so by pointing out 
that the New York tax was “conditioned upon a local 
activity, delivery of goods within the state upon their 
purchase for consumption” and that “the effect of the tax, 
even though measured by the sales price, as has been 
shown, neither discriminates against nor obstructs inter-
state commerce more than numerous other state taxes 
which have repeatedly been sustained as involving no 
prohibited regulation of interstate commerce.” 309 U. S. 
33,58.

This comes down to sustaining the tax, as was done in 
American Mjg. Co. v. St. Louis, supra, relied upon to dis-
tinguish the Adams case, simply because the tax was 
pegged upon the “local incident” of delivery. Apart 
from the reasons I have set forth above for regard-
ing this as not being controlling, that basis was flatly 
repudiated in Nippert v. Richmond, 327 U. S. 416, as ade-
quate for sustaining a tax having otherwise the forbidden 
effects and features. So here, in my opinion, it is hardly 
adequate to distinguish the Adams case, leaving it unim- 
paired, or to differentiate consistently the broader ruling 
made in this case.

I therefore agree with the appellee that the effect of 
the Berwind- White ruling was in substance, though not in 
words, to qualify the Adams decision, and that the com-
bined effect of the two cases, taken together, was to permit 
the state of the market to tax the interstate transaction,
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but to deny this power to the forwarding state, unless 
by credit or otherwise it should make provision for appor-
tionment. See Powell, New Light on Gross Receipts 
Taxes (1940) 53 Harv. L. Rev. 909, 939. Whether or not 
such a provision would save the Indiana tax as now ap-
plied, in view of what I think was the effect of Berwind- 
White on any basis other than sheer formalism, need not 
now be considered.44 45

Whether or not acknowledgment of this effect of the 
Berwind- White decision would require reconsideration of 
the validity of apportioned taxes otherwise than by full 
credit, laid by the forwarding state,48 neither that fact nor 
the effect of Berwind- White in qualifying the Adams rul-
ing justifies the broader ruling now made to reach the same 
result as the Adams case reached. The trend of recent 
decisions has been toward sustaining state taxes formerly 
regarded as outlawed by the commerce clause. The pres-
ent decision, by its reversion to the formal and discarded 
grounding in the “direct incidence” of the tax, is a reversal 
of that trend. It is one, moreover, unnecessary for sus-
taining the result the Court has reached. Its consequence, 
if followed in logical application to apportioned taxes, will 
be to outlaw them, for they bear as “directly” on “the 
commerce itself” as does the tax now stricken down in its 

44 It is obvious that an apportioned tax laid by the forwarding state, 
taken in conjunction with an unapportioned one levied by the state of 
the market, would produce the effect of multiple state levies to the 
extent of the apportioned tax unless the apportionment were made by 
giving full credit for the other tax. In the latter event, of course, 
there would be no effect of multiple burden in the sense forbidden by 
the rule requiring apportionment and sustaining properly appor-
tioned taxes. In the absence of a credit to the full amount of the 
marketing state’s tax, the apportioned tax of the forwarding state, 
although making a cumulative burden, would impose only a reduced 
one as compared with an unapportioned tax by that state.

45 Cf. note 44.
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present application. So also does the type of tax sus-
tained in the Berwind- White case, in everything but 
verbalism.

I think the result now reached is justified, as necessary 
to prevent the cumulative and therefore discriminatory 
tax burden which would rest on or seriously threaten inter-
state commerce if more than one state is allowed to impose 
the tax, as does Indiana, upon the gross receipts from the 
sale without apportionment or credit for taxes validly 
imposed elsewhere. This result would follow in view of 
the Berwind-White decision and others like it,46 if not only 
the state of the market but also the forwarding state could 
tax the sale “to the fullest extent” upon the gross receipts. 
For this reason I concur in the result.

But in doing so I dissent from grounding the decision 
upon a foundation which not only will outlaw properly 
apportioned taxes, thus going beyond the Adams decision, 
unless the Court is merely to reiterate the rule forbidding 
“direct” taxation of interstate sales only to recall it when 
a case involving a properly apportioned tax shall arise; 
but also will require outlawing many other types of tax 
heretofore sustained, unless a similar retreat is made.

Mr . Justi ce  Douglas , with whom Mr . Justice  
Murph y  concurs, dissenting.

I think the Court confuses a gross receipts tax on the 
Indiana broker with a gross receipts tax on his Indiana 
customer. Gwin, White & Prince, Inc. v. Hennejord, 305 
U. S. 434, would hold invalid a gross receipts tax, unappor- 48

48 See the “use tax” cases: General Trading Co. v. Tax Commission, 
322 U. S. 335; Felt & Tarrant Mfg. Co. v. Gallagher, 306 U. S. 62; 
Nelson v. Sears, Roebuck & Co., 312 U. S. 359; Nelson v. Montgomery 
Ward & Co., 312 U. S. 373. See also Jagels v. Taylor, 309 U. S. 619, 
discussed in McNamara, supra, note 25, at 487.

727731 0—47---- 24
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tioned, on the broker. In that case the taxpayer was a 
marketing agent for fruit growers in the State of Wash-
ington. The agent made sales and deliveries of the fruit 
in other States and in foreign countries, collected the sales 
prices, and remitted the proceeds, less charges, to the cus-
tomers. The Court held that the gross receipts tax, being 
unapportioned, was invalid. There are two reasons why 
that result followed. In the first place, as the Court stated 
at p. 437, “the entire service for which the compensation 
is paid is in aid of the shipment and sale of merchandise” 
in interstate or foreign commerce. “Such services are 
within the protection of the commerce clause.” In the 
second place, as the Court stated at p. 439, “If Washing-
ton is free to exact such a tax, other states to which the 
commerce extends may, with equal right, lay a tax simi-
larly measured for the privilege of conducting within their 
respective territorial limits the activities there which con-
tribute to the service. The present tax, though nominally 
local, thus in its practical operation discriminates against 
interstate commerce, since it imposes upon it, merely 
because interstate commerce is being done, the risk of a 
multiple burden to which local commerce is not 
exposed.”

Under that view a tax on the commissions of the Indiana 
broker would be invalid. But I see no more reason for giv-
ing the customer immunity than I would for giving im-
munity to the fruit growers who sold their fruit through 
the broker in Gwin, White & Prince, Inc. v. Hennejord, 
supra.

Concededly almost any local activity could, if integrated 
with earlier or subsequent transactions, be treated as parts 
of an interstate whole. In that view American Mfg. Co. v. 
St. Louis, 250 U. S. 459, would find survival difficult. For 
in that case a state tax on a manufacturer was upheld 
though the tax was measured by the value of the goods 
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manufactured within the State and thereafter sold in inter-
state commerce. In Western Live Stock v. Bureau of Rev-
enue, 303 U. S. 250, a tax laid on the gross receipts of a 
trade journal published in New Mexico was sustained al-
though out-of-state advertisements were included in the 
journal and there was interstate distribution of it. The 
Court treated the local business as separate and distinct 
from the transportation and intercourse which are inter-
state commerce and which were employed to conduct the 
business.

I think the least that can be said is that the local trans-
actions or activities of this taxpayer can be as easily 
untangled from the interstate activities of his broker.

Any receipt of income in Indiana from out-of-state 
sources involves, of course, the use of interstate agencies of 
communication. That alone, however, is no barrier to its 
taxation by Indiana. Western Live Stock v. Bureau of 
Revenue, supra. Cf. New York ex rel. Cohn v. Graves, 300 
U. S. 308. The receipt of income in Indiana, like the de-
livery of property there, International Harvester Co. v. 
Dept, of Treasury, 322 U. S. 340, is a local transaction 
which constitutionally can be made a taxable event. For 
a local activity which is separate and distinct from inter-
state commerce may be taxed though interstate activity is 
induced or occasioned by it. Western Live Stock v. Bureau 
of Revenue, supra, p. 253. The management of an invest-
ment portfolio with income from out-of-state sources is as 
much a local activity as the manufacture of goods destined 
for interstate commerce, American Mfg. Co. v. St. Louis, 
supra, the publication of a trade journal with interstate 
revenues, Western Live Stock v. Bureau of Revenue, supra, 
or the growing of fruit for interstate markets, Gwin, White 
& Prince, Inc. v. Hennef ord, supra. All such taxes affect 
in some measure interstate commerce or increase the cost 
of doing it. But, as we pointed out in McGoldrick v. Ber-
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wind-White Coal Mining Co., 309 U. S. 33, 48, that is no 
constitutional obstacle.

Adams Mfg. Co. v. Storen, 304 U. S. 307, is different. In 
that case the taxpayer had its factory and place of business 
in Indiana and sold its products in other States on orders 
taken subject to approval at the home office. The Court 
thought the risk of multiple taxation was real, because of 
the interstate reach of the taxpayer’s business activities. 
The fact is that the incidence of that tax was comparable 
to the incidence of an unapportioned tax on interstate 
freight revenues.

The present tax is not aimed at interstate commerce and 
does not discriminate against it. It is not imposed as a 
levy for the privilege of doing it. It is not a tax on inter-
state transportation or communication. It is not an exac-
tion on property in its interstate journey. It is not a tax 
on interstate selling. The tax is on the proceeds of the 
sales less the brokerage commissions and therefore does not 
reach the revenues from the only interstate activities 
involved in these transactions. It is therefore essentially 
no different, so far as the Commerce Clause is concerned, 
from a tax by Indiana on the proceeds of the sale of a farm 
or other property in New York where the mails are used 
to authorize it, to transmit the deed, and to receive the 
proceeds.

I would adhere to the philosophy of our recent cases1 
and affirm the judgment below.

1 Of which Gwin, White & Prince, Inc. v. Hennejord, supra, Western 
Live Stock n . Bureau of Revenue, supra, and McGoldrick v. 
Berwind-White Coal Mining Co., supra, are illustrative.
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Mr . Justice  Frankfurter  delivered the opinion of the 
Court.

We brought this case here, 327 U. S. 776, because it 
raises questions of importance in the administration 
of the Agricultural Marketing Agreement Act of 1937. 50 
Stat. 246,7 U. S. C. § 601 et seq. The general scheme of the 
Act and its operation have been before us in a series 
of cases. United States v. Rock Royal Co-op., 307 U. S. 
533; United States v. Wrightwood Dairy Co., 315 U. S. 
110; Stark v. Wickard, 321 U. S. 288. Our immediate con-
cern is with the provisions of the Act that distribute enforc-
ing authority between the courts and the Secretary of 
Agriculture. These become relevant to the enforcement 
of Milk Order No. 41, an “Order Regulating the Handling 
of Milk in the Chicago, Illinois, Marketing Area,” and 
more particularly the portion of that elaborate Order 
which defines the rights and obligations of “handlers” of 
milk. Section 941.1 (5). The Order was issued under the 
powers delegated to the Secretary of Agriculture to 
effectuate the purposes of the Act. Section 8c of the 
Act.

Order No. 41 classifies milk received into the Chicago 
area according to its uses. To milk in each of the four 
classes the market administrator assigns a uniform “use 
value.” All handlers are required to report to the market 
administrator the quantity of milk purchased and put to its 
classified uses. On the basis of these reports, the adminis-
trator, taking into account the total quantity of milk pro-
duced and the amount devoted to each classification, as 
well as the balance in the Producer-settlement Fund, and 
making authorized adjustments, announces monthly a uni-
form minimum price to be paid by handlers to produc-
ers. Since a handler’s receipts from the re-sale of milk, 
or the sale of milk products, vary with the amount of the 
milk distributed in each class, the uniform price paid by
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handlers will create inequities unless adjustment is made, 
based on the comparative use value of the milk distributed 
by a particular handler. The mechanism for adj ustment is 
the Producer-settlement Fund. Handlers are required to 
contribute to this Fund whenever the use value of the milk 
handled by them during the month is greater than the 
norm on which the uniform price is based. Conversely, 
handlers whose milk distribution is of low use value 
and whose fixed minimum costs are therefore out of line 
with their receipts, are recompensed from this Fund. Ef-
fective enforcement of such a marketing scheme rests on 
proper accounting, reliable reports and alert inspection. 
At best, however, errors are inevitable, which may call for 
payments by handlers into the Fund. The reliance of 
the industry upon that Fund makes prompt payments into 
it imperative.

An order for payment into the Fund and its resistance 
led to this litigation. The Ruzickas, handlers of milk, 
filed with the market administrator required reports and 
received from him a transcript of their account with the 
Fund for the period in controversy. Deficiencies were dis-
closed which the Ruzickas refused to pay, in disregard of 
§ 941.8 (e) and (g) of Order 41 requiring a handler to pay 
within five days “the amount so billed.” Under § 8 (6) 
of the Agricultural Marketing Agreement Act this suit was 
begun in the Northern District of Illinois for enforcement. 
The Government prayed for a mandatory injunction 
commanding compliance with Order 41 by payment of 
the sums alleged to be due to the Fund. If it be relevant, 
it was not alleged that there was danger of irreparable loss 
because of insolvency of the Fund. By their answer 
the Ruzickas justified their failure to pay, chiefly on 
the ground that the demand was based upon faulty inspec-
tion of their accounts and improper tests of their milk and 
milk products. The District Court ruled that “the defend-
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ants having failed to avail themselves of the administra-
tive remedy provided by said Act, may not raise such issues 
of fact before this court.” On the issue in the suit thus 
limited, the District Court granted the Government’s mo-
tion for judgment on the pleadings. The Circuit Court of 
Appeals for the Seventh Circuit, one judge dissenting, 
reversed the District Court, ruling that the validity of the 
demand by the Secretary of Agriculture may be contested 
in an enforcement proceeding under §8a(6). 152 F. 
2d 167.

Thus the question before us is whether a handler may 
resist a claim against him by the Secretary of Agriculture, 
made according to the procedure defined in the Act, with-
out previously having sought to challenge the claim in a 
proceeding, also defined in the Act, before the Secretary of 
Agriculture. The answer is found on a fair reading of the 
Agricultural Marketing Agreement Act in the context of 
its purposes and of the scheme designed by Congress for 
their realization.

The sections of the statute directly relevant to our prob-
lem are set out in the margin.1 Briefly, the district courts

1 “8a (6) The several district courts of the United States are hereby 
vested with jurisdiction specifically to enforce, and to prevent and 
restrain any person from violating any order, regulation, or agree-
ment, heretofore or hereafter made or issued pursuant to this title, 
in any proceeding now pending or hereafter brought in said courts.

“8c (15) (A) Any handler subject to an order may file a written pe-
tition with the Secretary of Agriculture, stating that any such order or 
any provision of any such order or any obligation imposed in connec-
tion therewith is not in accordance with law and praying for a modifi-
cation thereof or to be exempted therefrom. He shall thereupon be 
given an opportunity for a hearing upon such petition, in accordance 
with regulations made by the Secretary of Agriculture, with the 
approval of the President. After such hearing, the Secretary shall 
make a ruling upon the prayer of such petition which shall be final, if 
in accordance with law.

“8c (15) (B) The District Courts of the United States (including 
the District Court of the United States for the District of Columbia)
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of the United States are “vested with jurisdiction specifi-
cally to enforce” orders issued pursuant to the Act.2 
The Act authorizes a handler to challenge before the 
Secretary of Agriculture his order “or any obligation im-
posed in connection therewith” as “not in accordance with 
law,” and to ask to have it modified or to be exempted 
from it. When the order is so challenged, the determina-
tion of the Secretary of Agriculture, after hearing, is final 
but only “if in accordance with law.” Section 8c (15) (A). 
To test whether such ruling is “in accordance with law,” 
the handler may bring the Secretary’s action for review be-
fore the appropriate district court. Section 8c (15) (B). 
But the very subsection, (15), which gives the handler 
access to the Secretary of Agriculture for administrative re-
lief and opportunity for judicial review of his determina-
tion, provides that the pendency of the procedings before

in any district in which such handler is an inhabitant, or has his prin-
cipal place of business, are hereby vested with jurisdiction in equity 
to review such ruling, provided a bill in equity for that purpose is filed 
within twenty days from the date of the entry of such ruling. Serv-
ice of process in such proceedings may be had upon the Secretary by 
delivering to him a copy of the bill of complaint. If the court deter-
mines that such ruling is not in accordance with law, it shall remand 
such proceedings to the Secretary with directions either (1) to make 
such ruling as the court shall determine to be in accordance with 
law, or (2) to take such further proceedings as, in its opinion, the 
law requires. The pendency of proceedings instituted pursuant to 
this subsection (15) shall not impede, hinder, or delay the United 
States or the Secretary of Agriculture from obtaining relief pursuant 
to section 8a (6) of this title. Any proceedings brought pursuant 
to section 8a (6) of this title (except where brought by way of 
counterclaim in proceedings instituted pursuant to this subsection 
(15)) shall abate whenever a final decree has been rendered in pro-
ceedings between the same parties, and covering the same subject 
matter, instituted pursuant to this subsection (15).”

2 Section 8a (8) is also invoked by petitioner. But that section adds 
to the Government's remedies. It implies no judicial review in favor 
of handlers.
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the Secretary, or in the district court to review the Secre-
tary’s ruling, “shall not impede, hinder, or delay the United 
States or the Secretary of Agriculture from obtaining re-
lief” under § 8a (6). It is only when “a final decree has 
been rendered in proceedings between the same parties, 
and covering the same subject matter, instituted pursu-
ant to this subsection (15)” that proceedings brought for 
enforcement under § 8a (6) “shall abate.” Section 8c 
(15) (B).

To be sure, Congress did not say in words that, in a pro-
ceeding under § 8a (6) to enforce an order, a handler may 
not question an obligation which flows from it. But mean-
ing, though not explicitly stated in words, may be imbed-
ded in a coherent scheme. And such we find to be the 
provisions taken in their entirety, as a means for attaining 
the purposes of the Act while at the same time protecting 
adequately the interests of individual handlers.

The procedure devised by Congress explicitly gave to an 
aggrieved handler an appropriate opportunity for the cor-
rection of errors or abuses by the agency charged with the 
intricate business of milk control. In addition, if the 
Secretary fails to make amends called for by law the han-
dler may challenge the legality of the Secretary’s ruling 
in court. Handlers are thus assured opportunity to estab-
lish claims of grievances while steps for the protection 
of the industry as a whole may go forward. Sections 8a 
(6) and 8c (15) thus form a complementary procedural 
scheme. Contrariwise, it would make for disharmony to 
extrapolate from these provisions of the statute the right 
to consider independently, in a proceeding by the Govern-
ment for the enforcement of the Secretary’s order, ques-
tions for which Congress explicitly furnished the handler 
an expert forum for contest with ultimate review by a 
district court.

The situation before us indicates how disruptive it 
would be to allow issues that may properly come before a
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district court in a proceeding under § 8c ( 15) to be open for 
independent adjudication in a suit for enforcement under 
§ 8a (6). After a presumably careful study by those tech-
nically equipped, a program was devised for the dairy 
farmers in one of the large areas of the country. The suc-
cess of the operation of such Congressionally authorized 
milk control must depend on the efficiency of its adminis-
tration. Promptness of compliance by those subject to 
the scheme is the presupposition of Order No. 41. Thus, 
definite monthly deadlines are fixed by the Order for every 
step in the program. In large measure, the success of 
this scheme revolves around a “producers” fund which is 
solvent and to which all contribute in accordance with a 
formula equitably determined and of uniform applica-
bility. Failure by handlers to meet their obligations 
promptly would threaten the whole scheme. Even tem-
porary defaults by some handlers may work unfairness to 
others, encourage wider non-compliance, and engender 
those subtle forces of doubt and distrust which so readily 
dislocate delicate economic arrangements. To make the 
vitality of the whole arrangement depend on the con-
tingencies and inevitable delays of litigation, no matter 
how alertly pursued, is not a result to be attributed to 
Congress unless support for it is much more manifest 
than we here find. That Congress avoided such hazards 
for its policy is persuasively indicated by the procedure 
it devised for the careful administrative and judicial con-
sideration of a handler’s grievance. It thereby safe-
guarded individual as well as collective interests. In the 
case before us, administrative proceedings were instituted 
before the Secretary of Agriculture and, apparently, are 
awaiting his action. Presumably the Secretary of Agri-
culture will give the respondents the rights to which Con-
gress said they were entitled. If they are dissatisfied with 
his ruling, they may question it in a district court. The
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interests of the entire industry need not be disturbed in 
order to do justice to an individual case.3

It is suggested that Congress did not authorize a dis-
trict court to enforce an order not “in accordance with 
law.” The short answer to this rather dialectic point is 
that whether such an order is or is not in accordance with 
law is not a question that brings its own immediate answer, 
or even an answer which it is the familiar, everyday busi-
ness of courts to find. Congress has provided a special 
procedure for ascertaining whether such an order is or is 
not in accordance with law. The questions are not, or may 
not be, abstract questions of law. Even when they are 
formulated in constitutional terms, they are questions of 
law arising out of, or entwined with, factors that call for 
understanding of the milk industry. And so Congress has 
provided that the remedy in the first instance must be 
sought from the Secretary of Agriculture. It is on the 
basis of his ruling, and of the elucidation which he would 
presumably give to his ruling, that resort may be had to 
the courts. Congress seems to have emphasized the differ-
ent functions in the enforcement of the Act that § 8a and 
§ 8c serve by explicitly directing that the proceedings for 
relief instituted by a handler under § 8c shall not “impede, 
hinder, or delay” enforcement proceedings by the United 
States under § 8a.

3 “During the period while any such petition is pending before the 
Secretary and until notice of the Secretary’s ruling is given to the 
petitioner, the penalties imposed by the act for violation of an order 
cannot be imposed upon the petitioner if the court finds that the 
petition was filed in good faith and not for delay. The Secretary 
may, nevertheless, during this period proceed to obtain an injunction 
against the petitioner pursuant to section 8a (6) of the Agricultural 
Adjustment Act. ... It is believed that these provisions establish 
an equitable and expeditious procedure for testing the validity of 
orders, without hampering the Government’s power to enforce com-
pliance with their terms.” S. Rep. No. 1011, 74th Cong., 1st Sess., 
p. 14.
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We are dealing here solely with the rights of handlers. 
This is not Stark v. Wickard, 321 U. S. 288. In that case 
it was concluded that since Congress had provided no ad-
ministrative remedy for a producer to review the legality 
of an order against him, presumably the courts were 
not closed to him. But by § 8c (15) Congress has made 
precisely such provisions for handlers. As to them the 
procedural scheme is complete.

The Agricultural Marketing Agreement Act is one of 
many enactments by which Congress in regulating eco-
nomic enterprise has divided the duty of enforcement be-
tween courts and administrative agencies. But there is the 
greatest variety in the manner in which Congress has dis-
tributed this responsibility. Those who are entitled to 
speak tell us that the development of the natural sciences 
has often suffered from premature generalization. Cer-
tainly the recent growth of administrative law counsels 
against generalizations regarding what is compendiously 
called judicial review of administrative action. And so 
we deem it desirable, in a case like this, to hug the 
shore of the precise problem before us in relation to the 
provisions of the particular Act immediately relevant. 
One general observation may, however, be permitted. 
Both courts and administrative bodies are law-enforcing 
agencies, utilized by Congress as such. In construing the 
enforcement provisions of legislation like the Marketing 
Act, it is important to remember that courts and adminis-
trative agencies are collaborative “instrumentalities of 
justice,” and not business rivals. See United States v. 
Morgan, 307 U. S. 183, 191; Federal Communications 
Commission v. Pottsville Broadcasting Co., 309 U. S. 134, 
141 et seq. And so we are not called upon to decide what 
powers inhere in a court of equity, exercising due judicial 
discretion, even in a suit such as was here brought by the 
United States for the enforcement of an order under § 8a. 
We say this because it appears that at a stage in the pro-



296 OCTOBER TERM, 1946.

Syllabus. 329 U. S.

ceedings in the District Court a motion for a stay, pending 
disposition of the petition by the Ruzickas before the Sec-
retary of Agriculture, was made by the respondents. 
With the court’s leave, this motion was subsequently 
withdrawn. The power of the District Court to have 
acted on it is therefore not before us. Compare Scripps- 
Howard Radio v. Comm’n, 316 U. S. 4; Hecht Co. v. 
Bowles, 321 U. S. 321.

Judgment reversed.

Mr . Just ice  Douglas  concurs in the result.

ROTHENSIES, COLLECTOR OF INTERNAL REV-
ENUE, v. ELECTRIC STORAGE BATTERY CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT.

No. 48. Argued November 15, 18, 1946.—Decided December 16, 
1946.

From April 1919 to April 1926, a taxpayer paid excise taxes on cer-
tain sales and deducted the tax from income before calculation of its 
income tax. In July 1926, it filed a claim for refund of the excise 
taxes paid between 1922 and 1926 (refund of those paid earlier being 
barred by the statute of limitations), brought suit, obtained judg-
ment, and received settlement in 1935. The Commissioner treated 
the refund as income for 1935 and assessed additional income and 
excess profits taxes. The taxpayer paid the deficiency so assessed 
and sued for a refund, contending that the refund of the excise 
taxes was not income, but that, if it were so considered, the taxpayer 
should be permitted, as against the additional tax caused by its 
inclusion, to recoup the amount of the barred excise taxes which it 
had paid between 1919 and 1922. Held:

1. The refund of the excise taxes was properly assessed as income 
for 1935. P. 298.

2. Refund of the excise taxes improperly paid between 1919 and 
1922 being barred by the statute of limitations, they may not be 
recouped in this proceeding against the income tax liability for 1935. 
Pp. 299-303.
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(a) Recoupment is in the nature of a defense arising out of 
some feature of the transaction upon which a plaintiff’s action is 
grounded. It does not allow one transaction to be offset against 
another, but only permits a transaction which is made the subject 
of a suit by a plaintiff to be examined in all its aspects, and judg-
ment to be rendered that does justice in view of the one transaction 
as a whole. P. 299.

(b) Bull v. United States, 295 U. S. 247; Stone v. White, 301 
U. S. 532, distinguished. P. 300.

(c) To give the doctrine of recoupment the breadth here 
claimed would seriously undermine the statute of limitations in 
tax matters. P. 302.

152 F. 2d 521, reversed.

A taxpayer sued to recover income and excess profits 
taxes assessed and paid on a refund in 1935 of excise taxes 
erroneously paid between 1922 and 1926, claiming that the 
refund was not income and that, if it were, he should be 
permitted to recoup other excise taxes erroneously paid 
between 1919 and 1922. The District Court gave judg-
ment for the taxpayer. 57 F. Supp. 731. The Circuit 
Court of Appeals affirmed. 152 F. 2d 521. This Court 
granted certiorari. 327 U. S. 774. Reversed, p. 303.

Arnold Raum argued the cause for petitioner. With 
him on the brief were Solicitor General McGrath, Assist-
ant Attorney General McGregor, Sewall Key, Helen R. 
Carloss and Lee A. Jackson.

Laurence H. Eldredge argued the cause for respondent. 
With him on the brief were Charles C. Norris, Jr. and 
William P. Cairo.

Mr . Justi ce  Jacks on  delivered the opinion of the 
Court.

This case represents an effort, thus far successful, to 
obtain advantage by way of recoupment of a claim for tax 
refund long since barred by the statute of limitations. The
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facts of this singular situation are not in dispute. From 
April 1919 to April 1926 the Electric Storage Battery Com-
pany paid excise taxes on the sale of storage batteries in 
the belief, shared by the Government, that such sales were 
subject to tax. In July of 1926 the company asserted 
otherwise and filed a refund claim. It asked refund only 
of that part of the taxes which it had paid between 1922 
and 1926. Refund of the taxes paid earlier which the com-
pany now seeks to recoup was then barred by the statute 
of limitations and no claim ever has been filed for their re-
fund and no action ever was begun for their recovery. Suit 
was brought, however, against the Collector for refund of 
the taxes paid after July 1922; judgment therefor was ob-
tained in the District Court and affirmed by the Circuit 
Court of Appeals. The Government finally settled by 
refund of $1,395,515.35, of which $825,151.52 represented 
tax and the balance interest.

During the years that the refunded excise tax was being 
collected, the taxpayer deducted it from income before 
calculation of its income tax, thereby deriving substan-
tial benefits. The Commissioner, therefore, treated the 
refund as income for 1935, the year in which it was re-
ceived, and because of it assessed additional income and 
excess profits taxes which with interest thereon totaled 
$229,805.34. The taxpayer paid the deficiency, filed claim 
for refund, and after it was rejected sued the Collector. 
It contended that the refund from the Government was 
not income to the taxpayer but that if it were so consid-
ered taxpayer should be permitted, as against the addi-
tional tax caused by its inclusion, to recoup the amount 
of the barred excise taxes which it had paid between 1919 
and 1922. Both courts below correctly held that the 
refund was properly assessed as income. Cf. Security 
Flour Mills Co. v. Commissioner, 321 U. S. 281; Freihojer 
Baking Co. v. Commissioner, 151 F. 2d 383. Both have
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held, however, that the income tax liability for 1935 should 
be extinguished by recoupment of the 1919 to 1922 excise 
taxes. The gravity of this holding to the administration 
of the tax laws led us to grant certiorari. Rothensies v. 
Electric Storage Battery Co., 327 U. S. 774.

It is not contended that there is any statutory warrant 
for allowing barred tax refund claims by way of recoup-
ment or otherwise.1 Authority for it is said to be found in 
case law and taxpayer relies chiefly on two decisions of this 
Court, Bull v. United States, 295 U. S. 247, and Stone v. 
White, 301 U. S. 532. The essence of the doctrine of 
recoupment is stated in the Bull case: “recoupment is in 
the nature of a defense arising out of some feature of the 
transaction upon which the plaintiff’s action is grounded.” 
295 U. S. 247, 262. It has never been thought to allow 
one transaction to be offset against another, but only to 
permit a transaction which is made the subject of suit by a 
plaintiff to be examined in all its aspects, and judgment to 
be rendered that does justice in view of the one transaction 
as a whole.

The application of this general principle to concrete 
cases in both of the cited decisions is instructive as to the 
limited scope given to recoupment in tax litigation. In 
both cases a single transaction constituted the taxable 
event claimed upon and the one considered in recoupment.

1 Indeed, the applicable provisions of the Revenue Act of 1928 seem 
to direct a result opposite to that asked by respondent. Section 608 
provides that “A refund of any portion of an internal-revenue tax 
(or any interest, penalty, additional amount, or addition to such tax) 
made after the enactment of this Act, shall be considered erroneous— 
(a) if made after the expiration of the period of limitation for filing 
claim therefor, unless within such period claim was filed; . . .” Sec-
tion 609 (b) provides, “A credit of an overpayment in respect of any 
tax shall be void if a refund of such overpayment would be considered 
erroneous under section 608.” 45 Stat. 874,875. And c/. McEachern 
v. Rose, 302 U. S. 56.

727731 O—47---- 25
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In both, the single transaction or taxable event had been 
subjected to two taxes on inconsistent legal theories, and 
what was mistakenly paid was recouped against what was 
correctly due. In Bull v. United States, the one taxable 
event was receipt by executors of a sum of money. An 
effort was made to tax it twice—once under the Income 
Tax Act as income to the estate after decedent’s death and 
once under the Estate Tax Act as part of decedent’s gross 
estate. This Court held that the amount of the tax col-
lected on a wrong theory should be allowed in recoupment 
against an assessment under the correct theory.2 In 
Stone v. White, likewise, both the claim and recoupment 
involved a single taxable event, which was receipt by an 
estate of income for a period. The trustees had paid the 
income tax on it but this Court held it was taxable to the 
beneficiary. Assessment against the beneficiary had 
meanwhile become barred. Then the trustees sued for a 
refund, which would inure to the beneficiary. The Court 
treated the transaction as a whole and allowed recoup-
ment of the tax which the beneficiary should have paid 
against the tax the Government should not have collected 
from the trustees. Whatever may have been said indicat-
ing a broader scope to the doctrine of recoupment, these 
facts are the only ones in which it has been applied by 
this Court in tax cases.

The Government has argued that allowance of the claim 
of recoupment involved here would expand the holding in 
the Bull case. The Circuit Court of Appeals agreed that 
in the Bull case “the main claim and recoupment claim 
were more closely connected than they are here.” Electric 
Storage Battery Co. v. Rothensies, 152 F. 2d 521, 524. 
But the court nevertheless allowed the claim because it

2 But the Court emphasized that refund of the incorrect tax was 
not barred by the statute at the time the Government proceeded for 
collection of the correct tax.
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considered that this Court had introduced the doctrine of 
recoupment into tax law and that it was “based on concepts 
of fairness.” 152 F. 2d 521, 524. It said it saw no reason 
for narrowly construing the requirement that both claims 
originate in the same transaction. We think this misap-
prehends the limitations on the doctrine of recoupment 
as applied to tax law and it leads us to state more fully 
reasons for declining to expand the doctrine beyond the 
facts of the cited cases.

It probably would be all but intolerable, at least Con-
gress has regarded it as ill-advised, to have an income tax 
system under which there never would come a day of final 
settlement and which required both the taxpayer and the 
Government to stand ready forever and a day to produce 
vouchers, prove events, establish values and recall details 
of all that goes into an income tax contest. Hence, a stat-
ute of limitation is an almost indispensable element of 
fairness as well as of practical administration of an income 
tax policy.

We have had recent occasion to point out the reason 
and the character of such limitation statutes. “Statutes 
of limitation, like the equitable doctrine of laches, in their 
conclusive effects are designed to promote justice by pre-
venting surprises through the revival of claims that have 
been allowed to slumber until evidence has been lost, mem-
ories have faded, and witnesses have disappeared. The 
theory is that even if one has a just claim it is unjust not 
to put the adversary on notice to defend within the period 
of limitation and that the right to be free of stale claims 
in time comes to prevail over the right to prosecute them.” 
Order of Railroad Telegraphers v. Railway Express 
Agency, 321 U. S. 342, 348-9. “They are by definition 
arbitrary, and their operation does not discriminate be-
tween the just and the unjust claim, or the voidable 
[avoidable] and unavoidable delay. They have come into
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the law not through the judicial process but through 
legislation.” Chase Securities Corp. v. Donaldson, 325 
U. S. 304, 314.

As statutes of limitation are applied in the field of taxa-
tion, the taxpayer sometimes gets advantages and at other 
times the Government gets them. Both hardships to the 
taxpayers and losses to the revenues may be pointed out.3 
They tempt the equity-minded judge to seek for ways of 
relief in individual cases.

But if we should approve a doctrine of recoupment of 
the breadth here applied we would seriously undermine 
the statute of limitations in tax matters. In many, if not 
most, cases of asserted deficiency the items which occasion 
it relate to past years closed by statute, at least as closely 
as does the item involved here. Cj. Hall v. United States, 
43 F. Supp. 130. The same is true of items which form the 
basis of refund claims. Every assessment of deficiency and 
each claim for refund would invite a search of the tax-
payer’s entire tax history for items to recoup. This case 
provides evidence of the extent to which this would go. 
When this suit was brought in 1943, the claim pleaded as 
a recoupment was for taxes collected over twenty years 
before and for over sixteen years barred by the statute.

3 In American Light & Traction Co. v. Harrison, 142 F. 2d 639, 
the court did not allow recoupment to the Government. But, judi-
ciously, it said, “Although here a hardship on the Government results 
from the taxpayer’s inconsistency, the correlative provisions of this 
same statute will, in the converse of the instant situation, work an equal 
hardship on the taxpayer.” 142 F. 2d 639, 643. Whether or not the 
statute, §§ 608 and 609 of the Revenue Act of 1928, be taken to compel 
the conclusion we reach in this case, the court’s recognition that both 
parties to taxation are affected impartially, though perhaps harshly, by 
policy of repose has application here. It may easily be overlooked, 
when the unfairness of the Government’s retaining incorrectly collected 
monies of respondent is stressed, that the statute of limitations is 
primarily an instrument of fairness.
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That claims dead so long can be resurrected under this 
doctrine, is enough to show its menace to the statute of 
limitations—at least as to those taxpayers whose affairs by 
accident or design take such shape that they can avail 
themselves of recoupment remedies. Moreover, we have 
held that the Tax Court has no jurisdiction to consider 
recoupment. Commissioner v. Gooch Milling & Elevator 
Co., 320 U. S. 418. Hence, the availability of the remedy 
would depend on diverting the litigation to the district 
courts.

We cannot approve such encroachments on the policy of 
the statute out of consideration for a taxpayer who for 
many years failed to file or prosecute its refund claim. If 
there are to be exceptions to the statute of limitations, it is 
for Congress rather than for the courts to create and limit 
them.

The judgment below is
Reversed.

Mr . Justice  Murphy  is of the opinion, in which Mr . 
Justice  Black  and Mr . Justi ce  Rutledge  join, that the 
judgment below should be affirmed. He believes that the 
claims for refund of the illegal assessments exacted from 
1919 to 1922 arise out of the same subject matter as was 
involved in the Government’s demand for additional taxes 
for 1935, thereby making applicable the rule of Bull v. 
United States, 295 U. S. 247.
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EAGLES, POST COMMANDING OFFICER, v. 
UNITED STATES ex  rel . SAMUELS.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT.

No. 59. Argued November 21, 1946.—Decided December 23, 1946.

Respondent registered under the Selective Training and Service Act 
of 1940 and was classified IV-D under § 5 (d), which exempts 
“students who are preparing for the ministry in theological or 
divinity schools recognized as such for more than one year” prior 
to the Act. Subsequently, he appeared before an advisory panel on 
theological classifications established by the New York City Direc-
tor of Selective Service pursuant to § 10 (a) (2), which consisted 
of prominent laymen and rabbis of respondent’s faith. After hear-
ing respondent, the panel concluded that he was not “preparing 
in good faith for a career of service in the practicing rabbinate” and 
so reported to the City Director, who transmitted this report and 
the transcript of the hearing to the local board with a request that 
respondent’s classification be reopened but with the statement that, 
while the local board should give careful consideration to the recom-
mendation of the panel, the determination of the classification must 
be made by the board itself or by an appeal agency. The local 
board reclassified respondent I-A. After respondent submitted 
additional evidence and had two hearings before the local board 
and one before the board of appeal, his classification as I-A was 
sustained and he was inducted into the Army. He petitioned for a 
writ of habeas corpus and was released unconditionally from military 
custody. Held:

1. The fact that respondent had been released unconditionally 
from military custody under a writ of habeas corpus does not make 
the case moot in this Court, since a reversal would make lawful a 
resumption of the custody. Pp. 306-308.

2. Habeas corpus may not be used as a writ of error and its 
function is exhausted when it is ascertained that the agency under 
whose order the petitioner is being held had jurisdiction to act. 
Pp. 311,315.

3. The use of the theological panel was authorized by § 10 (a) (2) 
of the Act, authorizing the establishment of “civilian local boards, 
civilian appeal boards, and such other agencies ... as may be 
necessary to carry out the provisions of this Act.” Pp. 308, 312— 
313.
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4. Failure of the statement filed by the panel to disclose the names 
of its members did not render the administrative proceedings invalid 
per se, where the registrant appeared before them, saw them face to 
face, recognized one of them, and made no effort, either at the time 
or subsequently, to ascertain who the others were. P. 314.

5. Nor are the administrative proceedings invalidated by the fact 
that, in addition to answering ecclesiastical questions, the panel 
rendered an advisory opinion on the bona fides of his claim. 
P. 316.

6. The fact that there was a two-year interruption in respondent’s 
education, that he returned to the day session of the seminary in 
the month when his selective service questionnaire was returned, 
and that the seminary was not preparing men exclusively for the 
rabbinate, makes it impossible to say that the final classification 
made by the board of appeal was without evidence to support it. 
Pp. 316-317.

151F. 2d 801, reversed.

The District Court dismissed a writ of habeas corpus 
sought by respondent on the ground that he had been 
illegally inducted into military service. The Circuit 
Court of Appeals reversed, 151 F. 2d 801, and he was re-
leased unconditionally. This Court granted certiorari. 
328 U. S. 830. Reversed, p. 317.

Irving S. Shapiro argued the cause for petitioner. With 
him on the brief were Solicitor General McGrath and 
Robert S. Erdahl.

Meyer Kreeger argued the cause and filed a brief for 
respondent.

Mr . Justi ce  Douglas  delivered the opinion of the 
Court.

Samuels registered under the Selective Training and 
Service Act of 1940/ as amended, and thereafter claimed

154 Stat. 885, 55 Stat. 211, 621, 845, 56 Stat. 386, 50 U. S. C. App., 
50 U. S. C. App. Supp. I, and 50 U. S. C. App. Supp. II, § 301 et seq.

Our citations of the Act and the regulations throughout the opinion 
refer to the provisions applicable at the times relevant here.
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exemption from military service under § 5 (d) of the Act. 
That exemption includes not only regular or duly ordained 
ministers of religion but also “students who are preparing 
for the ministry in theological or divinity schools recog-
nized as such for more than one year prior” to the Act. 
He was classified I-A and inducted into the Army. There-
after he filed a petition for a writ of habeas corpus in the 
District Court, seeking release from military custody on 
the ground that he was entitled to an exemption under 
§ 5 (d) of the Act and that his classification as I-A was 
unlawful. There was a return and a hearing, and the 
District Court ordered the writ dismissed. On appeal 
the Circuit Court of Appeals, in reliance on United States 
v. Cain, 149 F. 2d 338, reversed and remanded the cause 
to the District Court with directions to “discharge” Sam-
uels “from military custody, without prejudice to further 
lawful proceedings under the Selective Service Act.” 151 
F. 2d 801,802.

The case is here on a petition for a writ of certiorari 
which we granted in order to resolve the conflict between 
the decision below and United States v. Hearn, 153 F. 2d 
186, in the Fifth Circuit Court of Appeals.

First. A question of mootness lies at the threshold of 
the case presented here. We are advised that after re-
mand of the cause the District Court ordered the release 
of Samuels and that he was thereupon unconditionally 
released from military custody. Samuels contends that 
the case is moot since he is no longer in custody of the mili-
tary or of any one else but is free to come and go as he 
pleases.

Under our decisions the case would be moot if the writ 
of habeas corpus had been denied below and, pending dis-
position of the petition here, Samuels had received a 
discharge from the army. Zimmerman v. Walker, 319 
U. S. 744. And see Weber v. Squier, 315 U. S. 810; Tor-
nello v. Hudspeth, 318 U. S. 792. That situation, like
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the case of a prisoner who, pending an appeal from denial 
of a writ of habeas corpus, is granted bail, Johnson v. Hoy, 
227 U. S. 245; Wales v. Whitney, 114 U. S. 564, 572-574, 
would present no existing controversy. Habeas corpus 
is the means of making a judicial “inquiry into the cause 
of restraint of liberty.” R. S. § 752,28 U. S. C. § 452. As 
stated in McNally v. Hill, 293 U. S. 131, 137, “There is 
no warrant in either the statute or the writ for its use to 
invoke judicial determination of questions which could 
not affect the lawfulness of the custody and detention.” 
If the custody or restraint of liberty is terminated without 
use of the writ, the case is finished. Different considera-
tions are brought into play if custody is ended through 
the writ itself.

Our rules recognize the beneficent function of the writ, 
Bowen v. Johnston, 306 U. S. 19, 26-27; People v. Jen-
nings, 246 N. Y. 258, 158 N. E. 613,2 by providing that a 
prisoner to whom the writ has been granted may, pending 
appeal, be enlarged on a recognizance. Rule 45. The 
fact that he has been so enlarged does not render the ap-
peal of the custodian moot. Carr v. Zaja, 283 U. S. 52, 53.3 
In such a case the release is obtained through the assertion 
of judicial power. It is the propriety of the exercise of 
that power which is in issue in the appellate court, whether 
the prisoner is discharged or remanded to custody. 
Though the writ has been granted and the prisoner re-
leased, the appellate court by what it does is not rendering

2 In that case Mr. Justice Cardozo, then Chief Judge of the New 
York Court of Appeals, said, "It would be intolerable that a custodian 
adjudged to be at fault, placed by the judgment of the court in the 
position of a wrongdoer, should automatically, by a mere notice of 
appeal, prolong the term of imprisonment, and frustrate the operation 
of the historic writ of liberty.” 246 N. Y. p. 260, 158 N. E. 613.

3 It appears from the briefs in that case that after the writ had 
issued in the lower court the petitioner had been discharged, pending 
appeal, on a recognizance.
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an opinion and issuing an order which cannot affect the 
litigants in the case before it. Cf. St. Pierre v. United 
States, 319 U. S. 41,42, and cases cited. Affirmance makes 
the prisoner’s release final and unconditional. Reversal 
undoes what the habeas corpus court did and makes lawful 
a resumption of the custody. Knewel v. Egan, 268 U. S. 
442, 448; Haddox v. Richardson, 168 F. 635; James v. 
Amrine, 157 Kan. 397, 140 P. 2d 362; State v. Langum, 
135 Minn. 320,160 N. W. 858.

Second. On the merits the case involves primarily the 
use by the Selective Service System in New York City of 
advisory panels on theological classifications. Under the 
Act the President is authorized to establish “civilian local 
boards, civilian appeal boards, and such other agencies, in-
cluding agencies of appeal, as may be necessary to carry out 
the provisions of this Act.” Section 10 (a) (2), 57 Stat. 
597, 598, 50 U. S. C. App. Supp. Ill, § 310 (a) (2). With 
exceptions not material here, the President is authorized 
to delegate to the Director of Selective Service any author-
ity vested in him under the Act. Section 10 (b), 57 Stat. 
597, 598, 50 U. S. C. App. Supp. Ill, §310 (b). And 
the Director may redelegate that authority. Id. The 
administration of the system in each State is delegated 
under the regulations to a state director. Sections 603.11, 
603.12, 6 Fed. Reg. 6827. In New York City, however, a 
city director has been appointed who performs within that 
area the functions of the state director. Section 603.12-1, 
8 Fed. Reg. 3514. The city director supervises the local 
boards and boards of appeal in New York City. He may 
require a local board to reopen and consider anew the clas-
sification of a registrant. Section 626.2 (b), 9 Fed. Reg. 
11619, § 626.2-1, 10 Fed. Reg. 9210. He may appeal to a 
board of appeal any determination of a local board. Sec-
tion 627.1, 8 Fed. Reg. 16720,10 Fed. Reg. 9210. He may 
require a board of appeal to reconsider its decision,
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§ 627.61, 8 Fed. Reg. 6017, or appeal from it to the 
President. Section 628.1,7 Fed. Reg. 10521.

It appears that the city director, in aid of these func-
tions, established theological panels. It was thought desir-
able to give the selective service personnel the benefit of 
the advice of those familiar with the educational practices 
of various religious groups so that Selective Service might 
exercise a more informed judgment in evaluating claims to 
classifications in IV-D. Accordingly, theological panels 
were constituted, one of which consisted of prominent lay-
men and rabbis of the Jewish faith who gave advisory 
opinions on those who sought a IV-D classification on the 
grounds that they were either rabbis or students preparing 
for the ministry in the Jewish religion. The members of 
the panel were volunteers, as permitted by the regulations. 
Section 602.2, 6 Fed. Reg. 6826. And pursuant to the reg-
ulations each took the oath of office. Section 602.4 (a), 
6 Fed. Reg. 6826.

Samuels registered under the Act in February, 1942. In 
May and July, 1942, he filed with his local board question-
naires stating that he had had two years of high school 
education; that he was a student at the Mesifta Theologi-
cal Seminary preparing for the rabbinate ; that since 1940 
his regular occupation was that of a clerk; that for the 
past two years he had been employed by a textile com-
pany; and that the job for which he was best fitted was 
that of a spiritual leader and a teacher of Hebrew or rab-
binical duties. The local board was advised by the sem-
inary that Samuels had attended there since he was six 
years old, that he had finished the eight-year elementary 
course and the four-year pre-rabbinical course, that he 
had been admitted to the rabbinical division in 1937, 
that he left the school in 1939 to seek employment, that 
he returned to the evening school in September, 1941, and 
that he was transferred to the day session in July, 1942,
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which, as later appeared, was a few days before the school 
closed for the summer.

In August, 1942, the local board classified him IV-D. 
Section 622.44 (a), 6 Fed. Reg. 6607,6610. In May, 1944, 
he was given a physical examination and found acceptable 
for military service. Thereafter the city director re-
quested that he appear before the theological panel in 
respect to his claim to a IV-D classification. He appeared 
before the panel in June, 1944, stating, inter alia, that 
he expected to graduate from the seminary in 1945, that 
ill health caused him to leave the school in 1939, that 
between 1940 and 1942 he worked as a clerk, and that he 
returned to the seminary as a full-time student at about 
the time he filed his selective service questionnaire.

The panel reported that the seminary which Samuels at-
tended was not preparing men exclusively for the rabbin-
ate, that orthodox tradition encouraged advanced study of 
the subjects in which students for the ministry were 
trained, and that students ultimately intending to enter 
business or a profession or some non-rabbinic activity in 
the field of religion may be enrolled in the same classes as 
those preparing for the rabbinate. The panel stated that it 
therefore seemed essential to determine in each case what 
the registrant had in mind in pursuing his course of study ; 
that to make that determination the character of the sem-
inary, the sincerity of the registrant’s declared purpose, his 
demeanor, and the impression as to his candor and honesty 
should be considered. It concluded that Samuels was not 
“preparing in good faith for a career of service in the prac-
ticing rabbinate.” Its recommendation and the tran-
script of the hearing before it were sent to the city director 
who forwarded them to the local board with a request that 
Samuels’ classification be reopened and with the state-
ment that “while the Local Board should give careful con-
sideration to the recommendation of the advisory panel, 
the responsibility of determining the registrant’s classi-
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fication must rest with the Local Board itself, or the 
appropriate agency of appeal.”

The local board reclassified Samuels I-A in August, 1944. 
He submitted additional evidence and requested a hearing. 
One was had in September, 1944 and another in October, 
1944. There is no showing that the recommendation of 
the panel or the transcript of the hearing before it was 
kept from Samuels. They were not marked confidential 
in the file. The local board, indeed, allowed Samuels to 
correct alleged inaccuracies in the transcript. The local 
board ordered him continued in I-A and, on appeal, the 
board of appeal also classified him as I-A. A few days 
later Samuels filed additional information with the local 
board and requested that his classification be reopened. 
Another hearing was held, Samuels being present. He ad-
vised the board that he had appeared of his own volition 
before a committee representing the Union of Orthodox 
Rabbis (but not connected with the selective service sys-
tem) and that the committee concluded he was a student 
preparing in good faith for the ministry. What facts that 
committee may have acted upon do not appear. In any 
event, the local board denied Samuels’ request to reopen 
the classification by a divided vote; and shortly thereafter 
he was inducted into the army.

Congress made the decisions of the local boards and of 
the boards of appeal “final,” except as appeals from them 
may be authorized, § 10 (a) (2), withholding from the 
courts the customary power of review of administrative 
action. See Estep v. United States, 327 U. S. 114.

It is elementary that habeas corpus may not be used as 
a writ of error. Tisi v. Tod, 264 U. S. 131; Woolsey v. 
Best, 299 U. S. 1. The function of habeas corpus is ex-
hausted when it is ascertained that the agency under whose 
order the petitioner is being held had jurisdiction to act. 
If the writ is to issue, mere error in the proceeding which 
resulted in the detention is not sufficient. Tisi v. Tod,
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supra. Deprivation of petitioner of basic and fundamental 
procedural safeguards, an assertion of power to act beyond 
the authority granted the agency, and action without evi-
dence to support its order, are familiar examples of the 
showing which is necessary. See Johnson v. Zerbst, 304 
U. S. 458; Bridges v. Wixon, 326 U. S. 135,149. But it is 
not enough to show that the decision was wrong, Tisi v. 
Tod, supra, or that incompetent evidence was admitted 
and considered. Vajtauer v. Commissioner, 273.U. S. 103. 
If it cannot be said that there were procedural irregulari-
ties of such a nature or magnitude as to render the hearing 
unfair, Bridges v. Wixon, supra, p. 156, or that there was 
no evidence to support the order, Vajtauer v. Commis-
sioner, supra, the inquiry is at an end.

We do not think that the use of the theological panel 
per se infected the whole administrative proceeding and 
rendered it so unfair as to be nugatory. The task of the 
local boards in evaluating claims to exemption is almost 
certain to raise perplexing problems, especially in large 
centers where the status and activities of registrants are 
not so well known in the community. The local boards 
will frequently have to make inquiries on their own. And 
when it comes to exemptions claimed under § 5 (d), the 
variety of religious faiths and the differing educational 
practices of the churches or of sects within one faith may 
create difficult questions for the boards.

We agree with the court in United States v. Hearn, 
supra, p. 188, that advice from well-informed members 
of the faith in question may “both help and speed just 
classification.” Congress wrote into the Act a com-
parable procedure for the handling of claims for exem- 
tion by conscientious objectors. Where such claims 
are denied by the local board and appealed, they are re-
ferred to the Department of Justice for a hearing and an 
advisory report. Section 5 (g). But the fact that there 
is no specific statutory provision for the creation of theo-
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logical panels does not make their use improper. Wise 
administration may call for the expert advice which they 
alone can offer. And we see no difference in principle if 
they are formally constituted and regularly used in lieu of 
inquiry to members of the particular faith as individual 
cases arise. The administrative function entrusted to the 
Selective Service is an enormous one. The Act contem-
plates an administrative organization highly decentralized 
so as to operate effectively at the local level. More than 
the director, local boards, and boards of appeal were au-
thorized. For § 10 (a) (2), as we have noted, authorized 
the creation of “other agencies” as well. A theological 
advisory panel, serving solely in an advisory capacity, 
would seem to be included in that category. The infor-
mation received by the board from the panel, like infor-
mation from any other source, must be put in writing in 
the file so that the registrant may examine it, explain or 
correct it, or deny it.4 There is, moreover, no confidential 
information which can be kept from the registrant under 
the regulations.5 With those safeguards a truly expert 
panel might serve a most useful function without the 
administrative process being corrupted by any unfair 
procedure.

Distinct questions would be raised if a registrant of one 
faith were referred to a theological panel on which his faith 
was not represented. See United States v. Balogh, 157 
F. 2d 939. But it has not been shown that such a con-
dition obtained here.

4 The regulations provide that in classifying a registrant, “Oral 
information should not be considered unless it is summarized in writing 
and the summary placed in the registrant’s file. Under no circum- 
stances should the local board rely upon information received by a 
member personally unless such information is reduced to writing and 
placed in the registrant’s file.” Section 623.2, 9 Fed. Reg. 437, 10 
Fed. Reg. 8541.

5 See § 605.32 (a), 9 Fed. Reg. 9190.
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The court in United States v. Cain, supra, p. 341, held 
that though the propriety of the use of a theological panel 
be assumed, it must be limited by two conditions: the 
names of the members of the panel must be disclosed to 
the registrant so that he may be in a position to challenge 
it; the advice or answers which it gives must be limited to 
ecclesiastical questions.

In the statement which the panel filed in this case 
the names are not disclosed. But we do not think that 
fact rendered the administrative proceedings invalid per 
se. This is not a case of a registrant being passed upon 
by a secret group. He appeared before them, saw them 
face to face, and indeed recognized one of them. There 
is no showing that Samuels tried to ascertain who the panel 
members were, either at the time or subsequently, and was 
denied the information. Though we assume that the reg-
ulations require the file to disclose the names and affilia-
tions of the panel members, the mere absence of a formal 
disclosure is not, without more, so grave an omission as to 
undermine the whole administrative proceeding.

The question is not whether the allegations of the peti-
tion are sufficient to justify the grant of the writ or the 
issuance of a rule to show cause, so that the facts can be 
ascertained in accord with the procedure outlined in 
Walker v. Johnston, 312 U. S. 275. In this case there was a 
return to the writ, a full hearing was had, and all evidence 
offered was received. Samuels had the burden of showing 
that he was unlawfully detained. Walker v. Johnston, 
supra. Not every procedural error, but only those so fla-
grant as to result in an unfair hearing render the proceed-
ings vulnerable in a collateral attack. Tisi v. Tod, supra, 
p. 133 ; Bridges N. Wixon, supra, pp. 152-156. On the case 
Samuels has made out, the most that has been shown is 
that the use of the theological panel might result in a hear-
ing so unfair as to deprive the administrative proceedings 
of vitality. Samuels has failed to show that in his case it 
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had that effect. He has therefore failed to sustain the 
burden of proof which was on him.

Secrecy and anonymity are not congenial to our tradi-
tions of procedure, nor in keeping with the regulations 
under this Act. But as we have said, the range of inquiry 
in a habeas corpus proceeding is limited. We are not sit-
ting in review of action of federal agencies over which we 
have the power of supervision. Cf. McNabb v. United 
States, 318 U. S. 332. The function of habeas corpus is 
not to correct a practice but only to ascertain whether the 
procedure complained of has resulted in an unlawful de-
tention. It is the impact of the procedure on the person 
seeking the writ that is crucial. Whatever potentialities 
of abuse a particular procedure may have, the case is at 
an end if the challenged proceeding cannot be said to have 
been so corrupted as to have made it unfair. Samuels 
points to possibilities of abuse. But he fails to establish 
prejudice in his case.

If, as was held in United States v. Cain, supra, the 
panel must be restricted to answering ecclesiastical ques-
tions, Samuels should prevail. For the panel in question 
not only gave the board information concerning the 
seminary which Samuels- attended but also rendered an 
advisory opinion on the bona fides of his claim. The argu-
ment for restricting the panel to ecclesiastical questions is 
based on the thought that it is only on such subjects 
that the board needs specialized information, while if the 
board relies on a general advisory opinion of the panel, it 
is devolving its administrative responsibility. See United 
States v. Cain, supra, pp. 341-342.

It is plain that the local boards and the boards of appeal 
W not abdicate their duty by delegating to others 
the responsibility for making classifications. That is 
their statutory function. Section 10 (a) (2). But no 
such case is made out in this record. The city director 
submitted the panel’s report with the admonition that it

727731 0-47---- 26
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was advisory only and that it was the board’s responsibility 
to make the classification. The recommendation of the 
panel was followed. But Samuels was subsequently 
given not only one but two hearings before the local board 
and a hearing before the board of appeal. There is no 
indication that either board relied solely on the panel’s 
report or considered itself bound by it. In fact both boards 
received additional evidence submitted by Samuels and 
considered it. The record does not bear out the suggestion 
that either board was a rubber stamp for the panel.

Nor do we think that the range of inquiry and recom-
mendation of the panel was too broad. If a panel is truly 
expert in the field, its expertness is not necessarily limited 
to knowledge of the theological schools, the course of train-
ing, and the educational practices and traditions. Its 
acquaintance with the ministry of that faith and with the 
norms of the profession may well give it special insight 
into the claims of those seeking exemption. To draw the 
line at questions technically ecclesiastical is to make a dis-
tinction which may be wholly arbitrary in terms of the 
panel’s expertness. A panel might act on irrelevancies; 
it might usurp the functions of a board. We discover 
nothing of the kind here. The fact that the board follows 
the advice of the panel does not necessarily mean that it 
functions in a subservient way. The fact is that the local 
board and the board of appeal gave Samuels further hear-
ings and received and considered all evidence submitted. 
We find no procedural error of such magnitude as to war-
rant an uprooting of the entire administrative proceeding 
in this collateral attack upon it.

Nor can we say there was no evidence to support the 
final classification made by the board of appeal. Samuels 
statement that he was best fitted to be a Hebrew school 
teacher and spiritual leader, the two-year interruption in 
his education, his return to the day session of the seminary
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in the month when his selective service questionnaire was 
returned, and the fact that the seminary in question was 
apparently not preparing men exclusively for the rabbin-
ate make questionable his claim that he was preparing in 
good faith for the rabbinate. A registrant might seek a 
theological school as a refuge for the duration of the war. 
Congress did not create the exemption in § 5 (d) for him. 
There was some evidence that this was Samuels’ plan; and 
that evidence, coupled with his demeanor and attitude, 
might have seemed more persuasive to the boards than it 
does in the cold record. Our inquiry is ended when we are 
unable to say that the board flouted the command of Con-
gress in denying Samuels the exemption.

Reversed.

EAGLES, POST COMMANDING OFFICER, v. 
UNITED STATES ex  rel . HOROWITZ.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT.

No. 58. Argued November 21, 1946.—Decided December 23, 1946.

This is a companion case to Eagles v. U. S. ex rel. Samuels, ante, p. 304, 
in which most of the questions raised here were ruled upon. The 
principal differences in the facts are that the advisory panel was com-
posed entirely of laymen, its report was marked “confidential,” and 
respondent was enlarged upon a recognizance. Held:

1. The case is not moot, for the reasons stated in the Samuels 
case. P. 318.

2. The fact that the panel was composed entirely of laymen does 
not require a different result from that reached in the Samuels 
case. Pp. 322-323.

3. The fact that its report was marked “confidential” contrary 
to the applicable regulations does not require a different result, 
because the local board was not required to keep the report confiden-
tial and there is no showing that it did. P. 323.

151 F. 2d 801, reversed.
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Respondent, having been inducted into the Army, was 
released on a writ of habeas corpus after the Circuit Court 
of Appeals had reversed, 151 F. 2d 801, a decision by the 
District Court adverse to him. This Court granted 
certiorari. 328 U. S. 830. Reversed, p. 323.

Irving S. Shapiro argued the cause for petitioner. With 
him on the brief were Solicitor General McGrath and 
Robert S. Erdahl.

Meyer Kreeger argued the cause and filed a brief for 
respondent.

Mr . Justice  Douglas  delivered the opinion of the 
Court.

This is a companion case to Eagles v. Samuels, No. 59, 
decided this day, ante p. 304. Certiorari also brings it here 
from the Third Circuit Court of Appeals. That court 
followed the same procedure here as it did in Samuels’ 
case; it reversed the District Court which had dismissed 
the writ of habeas corpus brought on behalf of Horowitz, 
and remanded the cause to the District Court with direc-
tions to discharge him from military custody. 151 F. 2d 
801.

It appears that after the remand Horowitz was enlarged 
upon a recognizance as permitted under our rules. Rule 
45. The suggestion that the case is therefore moot is 
without merit for the reasons stated in Samuels’ case.

Horowitz registered pursuant to the Selective Training 
and Service Act of 1940, as amended, early in 1941 and 
filed a questionnaire stating he was a college student pre-
paring for a career as a psychiatric social worker. At the 
time, he asked for a deferment in induction until February, 
1943, saying that “if you take me now, you practically 
negate my possibilities to attain the position I seek in life, 
namely, a psychiatric social worker.” Shortly after he 
was physically examined and found qualified for military
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service, he advised the local board that he had been en-
rolled in the Rabbinical Seminary of America, a recog-
nized theological school. On July 1, 1941, he was clas-
sified I-A. The board of appeal likewise gave him that 
classification in August, 1941.

Meanwhile, he claimed exemption under § 5 (d) of the 
Act. The basis of his claim was the representation that he 
was a student in a recognized theological school for rabbis 
and was preparing for the rabbinate. In an affidavit he 
stated that he had not disclosed his intention to become 
a rabbi because he had no “concrete facts” to present, only 
“hopes.” In November, 1941, the local board classified 
him IV-D, which classification he retained until May, 
1944. In 1942 he filed an occupational questionnaire with 
the local board, stating that he was taking a course in 
rabbinical studies at the seminary and also a bachelor 
of social science course at another institution which he 
hoped to complete in 1944. He listed himself as a social 
worker.

In April, 1944, the city director of Selective Service 
reviewed the file and requested Horowitz to appear before 
an advisory theological panel. He appeared before a panel 
and there was a hearing. The panel stated that all stu-
dents in this seminary were not necessarily preparing for 
the ministry and that each individual case should be sep-
arately appraised.1 It concluded that his attendance at 
the seminary had been motivated by a desire to secure 
a basis for exemption under the Act. This was based 
on his declared intention early in 1941 to be a social

1 The approach of the panel to the question is shown as follows in 
its statement:

“Orthodox tradition has always encouraged advanced study of 
talmudic'literature, both privately and at academies instituted 
for that purpose, irrespective of the specific occupational objec-
tives of those engaged in such study, and all courses offered by 
these academies are open to qualified students without regard
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worker, inconsistencies in his explanation of his failure 
to refer to the rabbinate at that time, his indifferent and 
unsystematic manner in preparing for that professed ob-
jective, and an appraisal of his reliability and candor. The 
transcript of proceedings before the panel and later the 
report were transmitted to the local board by the office 
of the city director of Selective Service with a request to 
the board to reopen and reconsider his classification. The 
report made by the panel was not signed. Moreover, the 
report was headed “Confidential Statement for the Rec-
ord.” The local board was advised by the city director’s 
office that, while it should give careful consideration to the 
recommendation of the panel, determination of the clas-
sification must be made by the board itself or by an appeal 
agency.

Horowitz was immediately reclassified as I-A. He 
asked for a hearing which was granted. It appears that 
the panel which interviewed him and rendered the report

to the individual student’s specific intention to prepare for a 
career of service in the rabbinate.

“Thus, a student ultimately intending to enter business or a 
profession, or some non-rabbinic activity in the field of religion, 
may be enrolled in the same courses attended by other students 
who are specifically concerned with preparation for the rabbinate. 
It is, therefore, essential for purposes of Selective Service classifi-
cation to determine in each individual case the purpose which the 
registrant has in mind in pursuing his course of study.

“Moreover, the fact that the religious tradition in question does 
not attempt to distinguish between the serious student of talmudic 
literature and the student preparing for a professional career in 
the rabbinate, tends to make it extremely difficult for school offi-
cials, ministers, and others identified with that tradition, to have 
and express an objective judgment in such matters.

“To the extent that the distinction is understood, there is a 
tendency to accept at face value assertions made by the regis-
trant and members of his family and to resolve any doubt in his 
favor, where it is at least apparent that he is a serious and pious 
talmudic student.”
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was composed of three prominent Jewish laymen but no 
rabbi. Whether that was the cause does not appear, but 
the board, as a result of the hearing, referred the file to a 
rabbi for another advisory recommendation. The rabbi 
recommended that Horowitz be classified IV-D. The 
local board gave him that classification in June, 1944. 
In August, 1944, the local board held another hearing. 
Horowitz was present and was examined. The board 
concluded that he should be in I-A and so classified him, 
stating as its reason that he became a student in the rab-
binical school after he had registered under the Act. He 
requested and was granted another hearing, at which he 
submitted additional evidence. The local board refused 
to change the classification. On appeal the board of 
appeal classified him as I-A.

On two subsequent occasions Horowitz asked that his 
classification be reopened and submitted additional evi-
dence. The board was unpersuaded and refused to re-
open the classification. The office of the city director ad-
vised the boards that the panel which interviewed Horo-
witz was composed solely of laymen and that, if by 
virtue of that fact the board of appeal desired to recon-
sider the case, to inform the office. Both the local board 
and the board of appeal replied that there was no occasion 
for reopening the classification. The board of appeal 
stated that it had “once again unanimously agreed that 
the registrant’s status does not warrant a IV-D classifica-
tion.” Early in 1945 Horowitz was inducted into the 
Army.

Horowitz relies upon affidavits and statements from 
various people concerning the bona fides of his professed 
desire to become a rabbi, on a statement made when he 
graduated from the public schools in 1932 that that was 
his ambition in life, on the fact that he stated in 1936 
that his first vocational choice was the rabbinate, and on
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all of his subsequent activities which, he asserted, fitted 
into that pattern. On the other hand, it does appear that 
in 1937 his first vocational choice was teaching, his sec-
ond the rabbinate. Furthermore, as already noted, his 
professed objective stated to the local board early in 1941 
was social work. And he in fact entered the seminary 
shortly after he had passed his physical examination and 
qualified for military service. These circumstances alone 
make his claim to exemption colorable. Certainly we 
cannot say that the action of the board of appeal in finally 
classifying him as I-A was without any support in the 
evidence.

The question remains whether there was anything in 
the administrative procedure which vitiated Horowitz’ 
classification. What we have said about the use of a theo-
logical panel and the range of its inquiry in Eagles v. Sam-
uels, supra, need not be repeated here. There is nothing 
in the present case which makes for a different result. We 
can no more conclude here, than in Samuels’ case, that the 
board abdicated its function. It first followed the panel’s 
recommendation. But its mind was not closed, as evi-
denced by the fact that it later sought the advice of a rabbi 
and followed his recommendation. And when it returned 
to its earlier position, it proceeded on the ground that the 
basic defect in Horowitz’ case was the shift in his position 
in 1941 after he had registered. The record shows indeci-
sion by the board but no subservience to the panel. As 
respects the fact that the panel’s report was unsigned, only 
a word need be added. Horowitz, like Samuels, appeared 
in person before the panel and saw its members face to 
face. At no time does it appear that he sought the identity 
of the members and was refused the information.

The essential procedural differences between this case 
and Samuels’ are two—it appears that this panel was 
composed entirely of laymen; and its report was not only
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unsigned but marked confidential for the file. The first 
objection carries little weight. These laymen were promi-
nent citizens of the Jewish faith. There is no showing 
that they were of a sect hostile to Horowitz. There is 
nothing to impeach their integrity or to suggest that they 
were not qualified to serve in the expert role assigned to 
them.

The fact that their report was marked confidential is 
given great emphasis. It is argued that although the use 
of a theological panel may be authorized, there is no war-
rant for clothing its action in such secrecy.

The regulations, indeed, prescribe that no information 
in a registrant’s file shall be confidential as to him or any 
one having written authority from him. Section 605.32 
(a), 8 Fed. Reg. 2641, 9 Fed. Reg. 9190. But the difficulty 
here is that it is not shown that the panel’s report was in 
fact treated as confidential by the local board. It is not 
shown that Horowitz sought and was denied access to the 
report. Nor is it shown that when Horowitz examined the 
file the report was not made available to him. If those 
were the facts, we do not doubt that Horowitz’ counsel 
would have established them at the habeas corpus hearing. 
We find no command to the local board to keep the report 
confidential. We cannot presume that the board violated 
the regulations. Yet that is in effect what we are asked to 
hold. Horowitz, like Samuels, points to possibilities of 
abuse in the use of the panel. But like Samuels he fails 
to establish prejudice in his case. The judgment below 
must therefore be

Reversed.
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NATIONAL LABOR RELATIONS BOARD v.
A. J. TOWER CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIRST CIRCUIT.

No. 60. Argued November 21, 1946.—Decided December 23, 1946.

A consent election of a collective bargaining agent under the National 
Labor Relations Act was held pursuant to an agreement between 
the employer and the union providing that the regional director 
of the National Labor Relations Board should supervise the election 
and that his determination on any question of eligibility of voters 
should be final. The employer provided a list of eligible employees 
and had observers at the polls with the right to challenge the eligi-
bility of voters. After the union had been elected by a close vote 
and the results had been announced, the employer sought to chal-
lenge the eligibility of a voter included in the list it had furnished and 
whose eligibility was unchallenged at the polls. This, together with 
a vote challenged by the union and not counted, might have changed 
the result. The regional director found that the employer had 
waived its right to challenge the vote or to object to the election 
on this ground and that the union had received a majority of the 
valid votes cast. The employer refused to bargain with the union 
on the ground that it had not been validly elected. The Board 
sustained the regional director’s finding as being in accord with its 
established policy and ordered the employer to bargain with the 
union. Held:

1. The Board’s order is sustained. P. 335.
2. A proper application of the rule prohibiting post-election 

challenges, even though the result of the election might have been 
different had the challenge been made and sustained, did not deprive 
the Board of jurisdiction to find the employer guilty of an unfair 
labor practice in refusing to bargain with the union. P. 333.

3. The rule forbidding the eligibility of a voter to be challenged 
after the votes have been cast is in accordance with the National 
Labor Relations Act and the principle of majority rule and is 
justified by practical considerations. Pp. 330-333.

4. The fact that the employer may have been honestly mistaken 
as to the eligibility of the voter is no justification for disregarding 
the rule. P. 333.
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5. A provision in the agreement for the election as to the filing of 
objections “to the conduct of the ballot” and “to a determination 
of representatives based on the results thereof” within five days after 
issuance of the “Tally of Ballots” did not constitute a waiver of 
the rule, since there is a clear distinction between objections and 
challenges in electoral parlance. P. 334.

6. In the absence of evidence that the representatives of the 
Board and the employer discriminated against anti-union employees 
in preparing the eligibility list or in raising timely eligibility issues, 
it cannot be said that the interests of anti-union employees were 
inadequately represented. Pp. 334-335.

152 F. 2d 275, reversed.

The National Labor Relations Board sustained the va-
lidity of the election of a union as a collective bargaining 
representative and ordered the employer to bargain with it. 
60 N. L. R. B. 1414. The Circuit Court of Appeals set 
aside the order. 152 F. 2d 275. This Court granted cer-
tiorari. 328 U. S. 827. Reversed, p. 335.

Gerhard P. Van Arkel argued the cause for petitioner. 
With him on the briefs were Solicitor General McGrath, 
Assistant Solicitor General Washington, Morris P. Glush- 
ien, Ruth Weyand and Joseph B. Robison.

John T. Noonan argued the cause for respondent. 
With him on the brief was Malcolm Donald.

Mr . Justi ce  Murphy  delivered the opinion of the 
Court.

The issue here concerns the procedure used in elections 
under the National Labor Relations Act1 in which em-
ployees choose a statutory representative for purposes of 
collective bargaining. Specifically, we must determine 
the propriety of the National Labor Relations Board’s 
refusal to accept an employer’s post-election challenge to

149 Stat. 449,29 U. S. C. § 151, et seq.
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the eligibility of a voter who participated in a consent 
election.

The respondent and a union entered into an agreement 
to conduct an election by secret ballot on May 5, 1944, 
under the supervision of the Board’s regional director, to 
determine whether the employees at respondent’s Roxbury 
plant in the unit defined in the agreement desired to be 
represented by the union. The agreement was approved 
by the regional director and provided that the election 
was to be held “in accordance with the National Labor 
Relations Act, the Board’s Rules and Regulations, and 
the customary procedures and policies of the Board.”

The agreement set forth the qualifications for partici-
pation in the election. Only those who appeared on the 
pay-roll on April 21, 1944, were eligible; included were 
those employees who did not work at the time because they 
were ill, or on vacation, or temporarily laid off, or in the 
armed forces. The respondent had the duty of furnish-
ing the regional director with an accurate list of the eligible 
voters, together with a list of the ineligible employees.2 
The list of eligible voters was duly submitted on May 1, 
1944.

The agreement further provided that both the union 
and the respondent could have observers at the polling 
places to assist in the handling of the election, to challenge 
the eligibility of voters and to verify the tally. If chal-
lenges were made and if they were determinative of the 
results of the election, the regional director was to investi-
gate the challenges and issue a report thereon. All objec-
tions “to the conduct of the ballot” or “to a determination 
of representatives based on the results thereof” were to 
be filed with the regional director within five days after 
issuance of the “Tally of Ballots.” If the regional direc-

2 Among the ineligible persons were those who had quit or been 
discharged for cause and had not been rehired or reinstated prior to 
the date of the election.
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tor sustained the objections, he had the power to void the 
results and order a new election. The determination of 
the regional director was to be final and binding upon 
any question, “including questions as to the eligibility of 
voters, raised by any party hereto relating in any manner 
to the election.” Cf. Article III, §§10 and 12, of the 
Board’s Rules and Regulations (Series 3, effective Nov. 26, 
1943).

The balloting took place on May 5 in accordance with 
this agreement. After the ballots were counted, the union 
and the respondent signed a “Tally of Ballots,” in which 
the regional director certified that, of the 230 valid votes 
counted, 116 were cast for the union and 114 against it, 
with one other ballot being challenged by the union.3 Four 
days later, on May 9, respondent’s counsel wrote the 
regional director that subsequent to the election “it came 
to the attention of the management of the Company that 
Mrs. Jennie A. Kane, one of the persons who voted at the 
election, was not at the time an employee of the Com-
pany.” 4 The letter explained that Mrs. Kane was em-
ployed by respondent from March 16, 1943, through 
March 24, 1944, but that after the latter date she had 
never reported again for work and had never appeared 
at the plant except for purposes of voting on May 5. It

3 It was unnecessary to rule on the challenged ballot since it could 
not affect the result of the election, even though the ballot proved to 
be against the union.

4 The letter recited that “It has now come to their attention, how-
ever, that on April 28, 1944, Mrs. Kane filed with the Division of 
Employment Security of the Commonwealth of Massachusetts a claim 
for unemployment benefits stating, in connection with that claim, that 
she had left the employ of the A. J. Tower Company in March, 1944, 
and that her reason for leaving was that she ‘could not continue to 
do heavy work of carrying bundles which was part of her job.’ The 
Company has also learned that on the same day, April 28, 1944, Mrs. 
Kane visited the United States Employment Office and was placed on 
its list of persons available for employment.”
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was admitted that the respondent, “not being advised by 
Mrs. Kane of any intention on her part to leave their 
employ, assumed that she was ill and continued her among 
their list of employees and, therefore, did not exclude her 
from the list of employees they believed eligible to vote.” 
The letter accordingly challenged Mrs. Kane’s right to 
vote, as well as the ballot cast by her. A hearing was 
requested for the purpose of passing upon the one ballot 
challenged by the union. If that challenge were not sus-
tained and the ballot proved to be a vote against the union, 
Mrs. Kane’s ballot would become material to the result of 
the election; on that condition, the respondent requested 
a hearing on its challenge to Mrs. Kane’s vote.

A hearing on the matters raised by this letter was held 
before the regional director. He subsequently made a 
report in which he found that respondent included Mrs. 
Kane’s name on the list of eligible voters submitted on 
May 1 on the assumption that she was ill and had not quit 
her job; that respondent made no attempt between May 1 
and May 5 to remove Mrs. Kane’s name from the list, 
although prior to the election respondent received by mail 
a notice of Mrs. Kane’s claim for unemployment compen-
sation; that respondent’s observers at the polls had not 
challenged Mrs. Kane when she voted in their presence; 
and that these observers certified before the ballots were 
counted that the election had been properly conducted. 
The regional director also found that the evidence was 
conflicting as to Mrs. Kane’s actual status.5 But he con-
cluded that under the circumstances the respondent had

5 An agent of the Board interviewed Mrs. Kane and was told by 
her that: “On April 28, 1944, I applied for Unemployment Compen-
sation benefits, thinking I was entitled to such because of my illness. 
At no time, prior or since, have I considered myself not an employee 
of the A. J. Tower Co. I have never requested my release of the 
A. J. Tower Co. and in fact I intend to return to the Company when 
I have regained my strength. I did not think that my application for
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waived its right to challenge her vote or to object to the 
election on this ground. This determination made it un-
necessary for him to rule on the ballot previously chal-
lenged by the union, since it could not affect the result. 
He thus found that the union had received a majority of 
the valid votes cast and was the exclusive representative 
of the employees in the appropriate unit.

The respondent thereafter refused to bargain with the 
union in question. Upon a complaint issued by the Board, 
the respondent admitted its refusal but denied that the 
union had ever been designated by a majority of the em-
ployees in the appropriate unit. It asserted that the elec-
tion of May 5 was inconclusive on the subject because 
if Mrs. Kane’s ballot were subtracted from the union’s 
total and if the ballot challenged by the union were opened 
upon overruling the challenge and proved to be against the 
union, the outcome of the election would be a tie vote. 
The Board, after the usual proceedings, held that it would 
not disturb the rulings of a regional director on questions 
arising out of a consent election “unless such rulings appear 
to be unsupported by substantial evidence or are arbitrary 
or capricious” and that no such grounds for disturbing the 
ruling were present in the instant case. As an alternative 
ground for its action, the Board held that the regional 
director’s refusal Under the circumstances to permit an 
attack on Mrs. Kane’s status as a voter after the results 

unemployment benefits would be considered a termination from the 
Company. ... On May 5, 1944, when I presented myself at the 
election polls at the A. J. Tower Co., I considered myself an employee 
of the Company and therefore entitled to cast a ballot. I still con-
sider myself an employee of the A. J. Tower Co.”

But the regional director pointed out that, despite this statement, 
subsequent investigation confirmed the fact that Mrs. Kane advised 
the Division of Employment Security on April 28, 1944, that she had 
left her employment with the respondent in March because of the 
heavy work in carrying bundles. See note 4, supra.
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of the election had been announced “is in complete accord 
with the established principles and policy of the Board”— 
which excluded post-election challenges “because of our 
belief that otherwise an election could be converted from 
a definitive resolution of preference into a protracted reso-
lution of objections disregarded or suppressed against the 
contingency of an adverse result.” See also Matter of 
Norris, Inc., 63 N. L. R. B. 502, 512. The Board accord-
ingly ordered respondent to cease and desist from its unfair 
labor practice and to take the affirmative action of bar-
gaining collectively with the union. 60 N. L. R. B. 1414.

The First Circuit Court of Appeals, however, set aside 
the Board’s order. 152 F. 2d 275. It construed the Act 
as making it a jurisdictional prerequisite to a determina-
tion that an employer has committed the unfair labor 
practice of refusing to bargain collectively that the union 
with which he has refused to deal should have been chosen 
by a majority of those voting who were in fact employees. 
It held that since the vote challenged by the union may 
have been cast against it and since Mrs. Kane was not 
found to have been an employee on the crucial date, there 
may have been a tie vote and the Board was without juris-
diction to find the respondent guilty of a violation of § 8 
(5). We granted certiorari because of the importance of 
the matter in the administration of the Act and because 
of a conflict between the result below and that reached by 
the Sixth Circuit Court of Appeals in Labor Board v. 
Capitol Greyhound Lines, 140 F. 2d 754.

As we have noted before, Congress has entrusted the 
Board with a wide degree of discretion in establishing the 
procedure and safeguards necessary to insure the fair and 
free choice of bargaining representatives by employees. 
Southern S. S. Co. v. Labor Board, 316 U. S. 31, 37; Labor 
Board v. Waterman S. S. Co., 309 U. S. 206, 226; Labor 
Board v. Falk Corp., 308 U. S. 453, 458. Section 9 (c) of 
the Act authorizes the Board to “take a secret ballot of
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employees, or utilize any other suitable method to ascer-
tain such representatives.” In carrying out this task, of 
course, the Board must act so as to give effect to the prin-
ciple of majority rule set forth in § 9 (a), a rule that “is 
sanctioned by our governmental practices, by business 
procedure, and by the whole philosophy of democratic 
institutions.” S. Rep. No. 573, 74th Cong., 1st Sess., p. 13. 
It is within this democratic framework that the Board must 
adopt policies and promulgate rules and regulations in 
order that employees’ votes may be recorded accurately, 
efficiently and speedily.

The principle of majority rule, however, does not fore-
close practical adjustments designed to protect the election 
machinery from the ever-present dangers of abuse and 
fraud. Indeed, unless such adjustments are made, the 
democratic process may be perverted and the election may 
fail to reflect the will of the majority of the electorate. 
One of the commonest protective devices is to require that 
challenges to the eligibility of voters be made prior to the 
actual casting of ballots, so that all uncontested votes are 
given absolute finality. In political elections, this device 
often involves registration lists which are closed some time 
prior to election day; all challenges as to registrants must 
be made during the intervening period or at the polls. 
Thereafter it is too late. The fact that cutting off the right 
to challenge conceivably may result in the counting of 
some ineligible votes is thought to be far outweighed by the 
dangers attendant upon the allowance of indiscriminate 
challenges after the election. To permit such challenges, 
it is said, would invade the secrecy of the ballot, destroy 
the finality of the election result, invite unwarranted and 
dilatory claims by defeated candidates and “keep per-
petually before the courts the same excitements, strifes, 
and animosities which characterize the hustings, and 
which ought, for the peace of the community, and the 
safety and stability of our institutions, to terminate with

727731 0—47---- 27
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the close of the polls.” Cooley, Constitutional Limitations 
(8th ed., 1927), p. 1416.

Long experience has demonstrated the fairness and effi-
caciousness of the general rule that once a ballot has been 
cast without challenge and its identity has been lost, its 
validity cannot later be challenged. This rule is univer-
sally recognized as consistent with the democratic process. 
And it is generally followed in corporate elections. The 
Board’s adoption of the rule in elections under the Na-
tional Labor Relations Act is therefore in accord with the 
principles which Congress indicated should be used in 
securing the fair and free choice of collective bargaining 
representatives.

Moreover, the rule in question is one that is peculiarly 
appropriate to the situations confronting the Board in 
these elections. In an atmosphere that may be charged 
with animosity, post-election challenges would tempt a 
losing union or an employer to make undue attacks on 
the eligibility of voters so as to delay the finality and stat-
utory effect of the election results. Such challenges 
would also extend an opportunity for the inclusion of ineli-
gible pro-union or anti-union men on the pay-roll list in 
the hope that they might escape challenge before voting, 
thereafter giving rise to a charge that the election was void 
because of their ineligibility and the possibility that they 
had voted with the majority and were a decisive factor. 
The privacy of the voting process, which is of great im-
portance in the industrial world, would frequently be 
destroyed by post-election challenges. And voters would 
often incur union or employer disfavor through their 
reaction to the inquiries.

We are unable to say, therefore, that the Board’s pro-
hibition of post-election challenges is without justification 
in law or in reason. It gives a desirable and necessary 
finality to elections, yet affords all interested parties a 
reasonable period in which to challenge the eligibility of
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any voter. And an exception to the rule is recognized 
where the Board’s agents or the parties benefiting from 
the Board’s refusal to entertain the issue know of the 
voter’s ineligibility and suppress the facts.6 The Board 
thus appears to apply the prohibition fairly and equitably 
in light of the realities involved.

The reliance of the court below upon the asserted juris-
dictional requirement was misplaced. It is true that it is 
an unfair labor practice for an employer to refuse to bar-
gain with a union only if that union was chosen by a 
majority of the voting employees. But the determina-
tion of whether a majority in fact voted for the union must 
be made in accordance with such formal rules of procedure 
as the Board may find necessary to adopt in the sound 
exercise of its discretion. The rule prohibiting post-elec-
tion challenges is one of those rules. When it is applied 
properly, it cannot deprive the Board of jurisdiction to 
find an unlawful failure to bargain collectively. That is 
true even where it subsequently is ascertainable that some 
of the votes cast were in fact ineligible and that the result 
of the election might have been different had the truth 
previously been known. The rule does not pretend to be 
an absolute guarantee that only those votes will be counted 
which are in fact eligible. It is simply a justifiable and 
reasonable adjustment of the democratic process.

There is no basis in the instant case for disregarding 
the Board’s policy in this respect. The fact that the re-
spondent may have been honestly mistaken as to the status 
of Mrs. Kane has no relevance whatever to the justifica-
tion for the use of the policy. And nothing in the consent 
agreement constituted a waiver of the policy by the Board. 
On the contrary, the agreement expressly stated that the 
election was to be held in accordance with “the customary

See Matter of Hale, 62 N. L. R. B. 1393; Matter of Beggs & Cobb, 
Z«M2N. L. R. B. 193.
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procedures and policies of the Board,” which would include 
the policy prohibiting post-election challenges. The provi-
sion as to the filing of objections “to the conduct of the 
ballot” and “to a determination of representatives based 
on the results thereof” within five days after issuance of the 
“Tally of Ballots,” a provision which was quite separate 
from that relating to challenges, obviously has no applica-
tion here. Objections and challenges are two different 
things in electoral parlance. Objections relate to the work-
ing of the election mechanism and to the process of count-
ing the ballots accurately and fairly. Challenges, on the 
other hand, concern the eligibility of prospective voters. 
The Board uses this clear distinction as a matter of policy 
and we are not free to disregard it.7

Neither the record in this case nor the past history of 
the policy against post-election challenges justifies an as-
sumption that the interests of the anti-union employees 
in this election were inadequately protected. Due notice 
of the manner and conduct of the election was given to all 
employees; and, despite the lack of any affirmative pro-
visions in the consent agreement, there was no indication 
that any of the employees were prohibited from examining 
the eligibility list or from challenging any prospective 
voter. Nor was there competent evidence that any anti-
union employee made any objection, either before or after 
the election, to the procedure adopted or to the casting 
of any ballots.8 Moreover, the representatives of the

7 “The Board follows a policy of differentiating between objections 
to the conduct of an election and challenges [to] the eligibility of 
voters and it does not ordinarily permit challenges under the guise 
of objections after the election.” Matter of Norris, Inc., 63 N. L. R. B. 
502, 512. Cf. Matter of Great Lakes Steel Corporation, 15 N. L. R. B. 
510.

8 The respondent’s factory superintendent testified that an unidenti-
fied employee came to him and “objected to the vote of this Jennie 
Kane” several days after the election and even longer after the receipt 
by respondent of the notice of Mrs. Kane’s unemployment compensa-
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Board, as well as those of the respondent, were bound to 
perform their electoral functions on behalf of all em-
ployees, including those with anti-union sentiments. In 
the absence of any evidence that such representatives dis-
criminated against the anti-union employees in preparing 
the eligibility list or in raising timely eligibility issues, we 
cannot say that the interests of those employees were 
inadequately represented.

Since we rest our decision solely on the propriety of the 
Board’s policy against post-election challenges, it is unnec-
essary to discuss the effect to be given by the Board to the 
regional director’s ruling that the respondent waived its 
right to challenge Mrs. Kane’s vote or the effect to be given 
to the terms of the consent election agreement apart from 
the general policy.

It follows that the court below erred in refusing to 
enforce the Board’s order in full.

Reversed.

Mr . Just ice  Frankfurter  concurs in the result.

Mr . Justice  Jackson , dissenting.
If the only interests affected were the complaining em-

ployer and the victorious union, I should agree with the 
Court’s decision. But there is a third and, as usual, a 
forgotten interest here—those employees who did not want 
to be represented by the union.

The election was held by agreement between the em-
ployer and the union which was seeking to organize the 
plant. The Company was to furnish a list of eligible

tion claim, which had been mailed to respondent before the election. 
This testimony was admitted merely to show “how the company 
became interested in the question” of Mrs. Kane’s eligibility. The 
Board, of course, was not compelled to accept this testimony as 
proof of an objection to Mrs. Kane’s vote by an anti-union employee 
or as an indication that the interests of anti-union employees may have 
been inadequately represented.
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voters. The Company and the union were each to have 
observers attend, with the right to challenge the voters. 
The agreement did not give anti-organization employees 
either observers or the right to challenge. The certified 
result of 116 union against 114 anti-union votes was 
reached by not counting a ballot which the union chal-
lenged and by counting the ballot which the Company 
now points out was probably invalid. Mrs. Kane’s vote, 
no matter whether valid or invalid, is thus allowed to 
decide the election.

It is in evidence and undisputed that, after the election 
an employee—presumably anti-union, from the circum-
stance that he was objecting—raised the question that 
Mrs. Kane, who was carried on the Company’s eligible list 
because the Company believed she was absent for illness, 
had, in fact, left the employ of the Company with no inten-
tion to return. If that is true, she was not a qualified 
voter.

But because there was no challenge at the time her 
ballot was cast, the Court holds there can be no inquiry 
into its validity. Comparison with the practice at general 
public elections is specious, for in those elections every 
citizen has a right of challenge and registration lists usu-
ally are made up and available in advance. No compa-
rable safeguards for the employees opposed to the union 
appear to exist here, though both the employer and the 
union were protected.

The Court takes the position that although every other 
interest has affirmative protection, there is no necessity 
for similar affirmative protection to the anti-union em-
ployees. Despite the fact that both of the contracting 
parties were careful to provide such protection for them-
selves, the Court assumes it is unnecessary for the third 
interest. The Court says that, in the absence of evidence, 
it will assume that such interests were adequately repre-
sented, at the same time closing the door to hearing evi-
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dence as to whether those interests were prejudiced unless 
those who are denied affirmative representation or chal-
lenge rights should have made affirmative objection before 
the wrong was consummated by casting the illegal ballot. 
And, of course, the members of such a minority have no 
standing to bring their problems either to the Board or 
to the Court. We hear of their grievance, if at all, only 
through its being identical with some complaint which 
the employer raises.

The Court fears that to permit inquiry into the validity 
of Mrs. Kane’s vote would “extend an opportunity for the 
inclusion of ineligible pro-union or anti-union men on the 
pay-roll list” who would be challenged after the election in 
the hope of voiding an unwanted result. Of course, there 
are opportunities for manipulation of such a list, for collu-
sion between employer and favored groups, for fraud, and 
for honest mistakes.

But if the Court is concerned to keep the elections pure, 
why close the door to proof of such corruption or mistake 
when it operates against an anti-union group, because it 
has not been challenged by one of the parties to it: to wit, 
the employer? In the usual election, it may be desirable 
to put an end to challenges at the time when the ballots 
become intermingled and indistinguishable. But to justify 
cutting off inquiry, it should appear that all persons inter-
ested in the election have had adequate opportunity to 
question the ballots cast. As long as no such provision is 
made for employees who are opposed to organization, I 
would protect their rights by allowing post-election chal-
lenges on such grounds as are urged here.

Of course the protection this gives is far from satis-
factory. The challenge must be initiated by the parties 
the Board recognizes, the employer or the union. But 
there will be some instances in which their interest coin-
cides with that of the anti-union employees. On the other 
hand, I can scarcely think of a more perfect device for



338 OCTOBER TERM, 1946.

Syllabus. 329 U.S.

encouraging unscrupulousness, than to invest it with final-
ity against all inquiry either by the Board or the courts. 
Here half the employees are forced to accept union repre-
sentation as the result of an election in which they were 
not allowed to protect the ballot, and those who were, 
failed to do so. If I really wanted to discourage fraud, 
collusion, and mistakes, and protect the integrity of elec-
tions and the rights of both minority and majority, I 
should hold that such elections can be looked into when-
ever irregularity appears to have affected the result.

GIBSON v. UNITED STATES.

NO. 23. CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR 
THE EIGHTH CIRCUIT.*

Argued January 2, 3, 1946. Reargued October 23, 1946.—Decided 
December 23, 1946.

1. Having been denied classification as a minister of religion under 
the Selective Training and Service Act, classified as a conscientious 
objector and ordered to report to a civilian camp for work of 
national importance, and having exhausted his administrative rem-
edies up to that point, Dodez refused to go to camp. The regulations 
then applicable provided for a preinduction physical examination 
before issuance of the order to report for induction but not after 
reporting to camp, so that there was no possibility that he would be 
rejected after reporting to camp. He was indicted for violating §11 
of the Act and defended on the ground that his classification was 
invalid. Held: He was not required to report to camp in order to 
complete the administrative process and is not foreclosed from 
making the defense that his classification was invalid. Pp. 343-350.

(a) Falbo v. United States, 320 U. S. 549, distinguished on the 
ground that, under the regulations governing Falbo, he might have 
been rejected upon a physical examination after reporting to camp. 
Pp. 343-350.

*Together with No. 86, Dodez v. United States, on certiorari to the 
Circuit Court of Appeals for the Sixth Circuit, argued October 23, 
1946.
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2. Having been denied classification as a minister of religion under 
the Selective Training and Service Act, classified as a conscientious 
objector and ordered to report to a civilian camp for work of na-
tional importance, and having exhausted his administrative rem-
edies, Gibson reported to camp, remained five days, and departed 
without leave. The regulations then applicable provided for a 
physical examination after the registrant reported to camp but 
required the camp director to note the fact of acceptance of the 
registrant “irrespective of the determination made as the result of” 
this examination. He was indicted for violating § 11 of the Act and 
defended on the ground that his classification was invalid.  Held: 
By reporting to a civilian camp, he did not forfeit the right to defend 
against a charge of desertion on the ground that his classification was 
invalid, since he remained a civilian and was not subject to military 
jurisdiction. Pp. 351-361.

*

(a) No analogy exists between a selectee inducted into military 
service who may thereafter obtain his release only by resort to 
habeas corpus and a selectee reporting to a civilian camp for whom 
the availability of the remedy of habeas corpus is doubtful. Pp. 
356-361.

3. On review of a conviction in a criminal case, the Government’s 
confession of error does not relieve this Court of the duty to examine 
independently the errors confessed. P. 344, n. 9.

4. This Court is not required to determine these cases finally on their 
merits but remands them for further proceedings in the trial court. 
Pp.350-351,361-362.

149 F. 2d 751 and 154 F. 2d 637, reversed.

No. 23. Petitioner was convicted for violating § 11 of 
the Selective Training and Service Act by unlawfully 
deserting camp. The Circuit Court of Appeals affirmed. 
149 F. 2d 751. This Court granted certiorari, 326 U. S. 
708, and, after hearing argument, restored the case to the 
docket for reargument before a full bench. Reversed, 
p. 362.

No. 86. Petitioner was convicted for violating § 11 of 
the Selective Training and Service Act by failing to report 
to camp. The Circuit Court of Appeals affirmed. 154 F. 
2d 637. This Court granted certiorari. 328 U. S. 828. 
Reversed, p. 362.
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Hayden C. Covington argued the cause and filed briefs 
for petitioners. With him on a joint brief was Victor F. 
Schmidt.

Irving S. Shapiro argued the cause for the United States. 
With him on the briefs were Solicitor General McGrath 
and Robert S. Erdahl. Walter J. Cummings, Jr. was also 
on the brief on the original argument.

Mr . Justi ce  Rutledge  delivered the opinion of the 
Court.

These cases carry forward another step the sequence in 
decision represented by Falbo, Billings, Estep and Smith? 
Each petitioner has been convicted for violating § 11 of 
the Selective Training and Service Act (54 Stat. 894, 50 
U. S. C. App. § 311), Dodez for failing to report for work 
of national importance after being ordered to do so and 
Gibson for having unlawfully deserted the camp to which 
he had been assigned for such work.1 2

1 Falbo v. United States, 320 U. S. 549; Billings v. Truesdell, 321 
U. S. 542; Estep v. United States, 327 U. S. 114; Smith v. United 
States, ibid.

2 Section 11 provides, in part: “Any person charged as herein pro-
vided with the duty of carrying out any of the provisions of this Act, 
or the rules or regulations made or directions given thereunder, who 
shall knowingly fail or neglect- to perform such duty, . . . shall, upon 
conviction in the district court of the United States having jurisdic-
tion thereof, be punished by imprisonment for not more than five 
years or a fine of not more than $10,000, or by both such fine and 
imprisonment . . . .”

Section 652.11 (a) of the regulations imposes the duty on persons 
classified IV-E to comply with the order to report for work of national 
importance; and by § 653.12 assignees are required to report to the 
camp to which they are assigned and to remain therein until released 
or transferred elsewhere by proper authority, except when on author-
ized missions or leave.



GIBSON v. UNITED STATES. 341

338 Opinion of the Court.

In each instance the conviction was sustained on ap-
peal 3 and certiorari was granted because of the importance 
of the questions presented for the administration of the 
Act. No. 23, 326 U. S. 708, restored to the docket for 
reargument before a full bench; No. 86, 328 U. S. 828.

The principal issues relate to the time of completing 
the administrative selective process and the effect in each 
case of what was done in this respect upon the pe-
titioner’s right to make defense in the criminal proceed-
ings on various grounds going to the validity of the 
classification.

In both cases tendered defenses of this character were ex-
cluded in the trial court and the exclusion was sustained 
on appeal. The effect was, in Gibson’s case, to rule that 
although he had completed the administrative process by 
reporting to the camp, pursuant to the requirement of the 
Falbo decision, nevertheless his remedy, if any, on account 
of the alleged misclassification was by habeas corpus, not 
by defense in the criminal cause. 149 F. 2d 751. In 
Dodez’ case it was held that by refusing to report for serv-
ice at the camp he had failed to exhaust his administrative 
remedies and therefore under the Falbo doctrine he could 
not question his classification in the criminal suit. 154 F. 
2d 637/

I.

Both petitioners are Jehovah’s Witnesses. Each has 
claimed consistently since the time of his registration that 
he is a minister of religion and therefore exempt from

3149 F. 2d 751 (C. C. A. 8); 154 F. 2d 637 (C. C. A. 6).
Apparently in both cases the important changes in the applicable 

regulations made after the Falbo decision were not called to the atten-
tion of the trial courts or the Circuit Courts of Appeals.
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training and service under the Act.8 Each was denied this 
classification (IV-D), being classified instead as a consci-
entious objector (IV-E).5 6 Administrative appeals were 
exhausted. Pursuant to the classifications given and the 
applicable statutory provisions and regulations, Dodez and 
Gibson were assigned to work of national importance and 
ordered to report for such work at designated camps.

Dodez refused to go to the camp. But Gibson, thinking 
the Falbo decision required him to report there in order 
to exhaust his administrative remedies, went to the camp, 
remained for five days, and then departed without leave. 
It is undisputed that he intended at no time to submit to 
the camp’s jurisdiction or authority and that he at all times 
made this intent clear. Everything he did was done solely 
to make sure that the administrative process had been 
finished and with a view to avoiding the barrier Falbo 
encountered in his trial when he sought to question his 
classification.

Obviously the petitioners have sought to reach the 
same point, namely, the place at which the selective proc-
ess is exhausted administratively, but have differed con-
cerning its exact location. Dodez maintains that the 
point was reached, under the applicable regulations,7 when 
his preinduction physical examination had been given and 
he was found acceptable for service by the Selective Serv-

5 The exemption is provided by § 5 (d) of the Act, 54 Stat. 885,888, 
as follows: “Regular or duly ordained ministers of religion, and stu-
dents who are preparing for the ministry in theological or divinity 
schools recognized as such for more than one year prior to the date 
of enactment of this Act, shall be exempt from training and service 
(but not from registration) under this Act.”

8 Pursuant to § 5 (g) of the Act, which provides that persons so 
classified shall be assigned to noncombatant service or, if conscien-
tiously opposed to this, then to “work of national importance under 
civilian direction.”

7 See text Part II infra at note 19; also note 13.
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ice System. This was on February 21, 1944, two months 
prior to the date (April 21, 1944) when he was ordered 
to report for work and refused to go.

On the other hand, Gibson argues that until the prelim-
inaries to actual service, including physical examination, 
were completed at the camp, he was not foreclosed by 
going through with them from exercising his choice not 
to submit to the camp’s jurisdiction, cf. Billings v. Trues-
dell, 321 U. S. 542, or, upon doing so, from asserting the 
invalidity of his classification in a criminal trial either for 
failing to report for service or for desertion from the camp. 
Cf. Estep v. United States, 327 U. S. 114; Smith v. United 
States, ibid. Clearly, on the facts and the issues, the ques-
tion as to Dodez, like that in Falbo’s case, is whether he 
went far enough to exhaust the administrative process; 
while as to Gibson it is said that he went too far, that is, 
beyond the point of completing that process, and that this 
cut off the right of defense concededly available to him at 
that point.

II.

If these cases were controlled in all respects by the regu-
lations effective when Falbo’s case was decided, Dodez 
would seem clearly to fall within the decision’s proscrip-
tion. The Court there said: “Completion of the functions 
of the local boards and appellate agencies, important as are 
these functions, is not the end of the selective service proc-
ess. The selectee may still be rejected at the induction 
center and the conscientious objector who is opposed to 
noncombatant duty may be rejected at the civilian public 
service camp. The connected series of steps into the na-
tional service which begins with registration with the 
local board does not end until the registrant is accepted by 
the army, navy, or civilian public service camp. Thus a 
board order to report is no more than a necessary interme-
diate step in a united and continuous process designed to
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raise an army speedily and efficiently.” 320 U. S. at 553. 
Since acceptability for service was not finally determined 
under the regulations then applicable until the registrant 
had reached camp, had there undergone or waived the 
specified physical examinations, and thereupon had been 
found acceptable,8 and since Falbo had not taken those 
steps, the Court held he was not entitled to question his 
classification and therefore sustained his conviction.

However, intermediate the Falbo decision and issuance 
of the order to Dodez to report, the regulations governing 
the procedure relating to selection for service were changed 
and in a manner which Dodez says relieved him from the 
necessity of going to the camp in order to complete the 
administrative process. The Government now concedes, 
we think properly,9 that Dodez is right in this view.

It is not necessary to review in detail the regula-
tions which were governing in Falbo’s case, since they are 

8 At that time § 653.11 (c) of the Selective Service Regulations pro-
vided: “If the assignee indicates that his physical condition has 
changed since his final-type physical examination for registrants in 
Class IV-E, the camp physician shall examine him with reference 
thereto. If the assignee is not accepted for work of national impor-
tance, the Camp Director will indicate the reason therefor, and the 
assignee, pending instructions from the Director of Selective Service, 
will be retained in the camp or hospitalized where necessary.” Cf. 
note 10.

This provision, effective by Amendment No. 40 on March 16, 1942 
(7 F. R. 2093), was eliminated entirely by Amendment No. 210 (9 F. R. 
1416), effective February 2,1944, a little more than two months prior 
to the date specified for Dodez to report for work, namely, April 21, 
1944; but was restored in modified form on June 7, 1944, by Amend-
ment No. 236 (9 F. R. 6207), nearly two months before Gibson was 
ordered to report on August 21 of that year.

9 A confession of error on the part of the United States “does not 
relieve this Court of the performance of the judicial function. The 
considered judgment of the law enforcement officers that reversible 
error has been committed is entitled to great weight, but our judicial 
obligations compel us to examine independently the errors confessed.” 
Young v. United States, 315 U. S. 257, 258-259.



345GIBSON v. UNITED STATES.

Opinion of the Court.338

not controlling in either of the present ones. Although it 
is now argued that the Court misconceived their effect,10 we 
need only to note that it was within the registrant’s power 
to secure a physical examination by the camp physician 
by indicating a change in his physical condition, it could 
not be known in advance in any case whether he would 
demand it, and until this was determined it could not be 
known finally and irrevocably whether he would be “ac-
cepted for work of national importance.”11 The decision 
therefore correctly ruled that “the conscientious objector 
who is opposed to noncombatant duty may be rejected at 
the civilian public service camp” and that the board’s 
order to report there for service was “no more than a nec-
essary intermediate step” in the continuous selective proc-
ess, which was not ended until the last possibility for 
rejection had been exhausted. Under those regulations 
there was no final and conclusive acceptance for service 
until after those procedures at the camp were completed.

It was exactly in this respect, however, that the changes 
made in the regulations immediately after the Fdlbo deci-
sion12 and shortly prior to issuance of Dodez’ order to

10 The contention is that §653.11 (c) of the regulations as it then 
stood, see note 8, provided for physical examination at the camp and 
possible rejection there only if the registrant on reporting indicated 
a change in his physical condition and that this was effective only as 
to persons sustaining such a change, not to others, of whom Falbo was 
one. The argument assumes that the registrant’s actual condition, not 
the possibility that a change might occur and be found in any case, was 
controlling not only to determine the outcoihe of the examination, but 
to foreclose the possibility that change might be “indicated” and, in 
that event, final determination of acceptability would be made after 
the examination.

11 The regulation clearly contemplated that, upon receipt of such 
instructions from the Director of Selective Service, the registrant 
might be rejected or released.

12 The decision was rendered January 3, 1944. The basic changes 
in the regulations were made January 10, 1944. See text infra at 
notes 13-17.
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report, together with still others made later but prior to 
the order to Gibson, were effective. The changes were 
extensive and important. The altered regulations are 
lengthy. We therefore give a summary in the margin, 
noting the more important differences between those 
applicable to Dodez and those in effect as to Gibson.13 * is

It is of some importance to note that the changes affect-
ing both registrants were made in consequence of the en-
actment of § 5 of Public Law 197, 78th Congress, approved 
December 5, 1943. 57 Stat. 596, 599, 50 U. S. C. App. 
§ 304a. This required preinduction physical examina-
tions to be given before the registrant was ordered to 

13 After a registrant has been classified IV-E he is given a preinduc-
tion physical examination. Reg. §§ 629.1, 629.2. If found acceptable 
for service he is issued a certificate of fitness. Reg. § 629.32. There-
after the local board notifies the Director of Selective Service that 
the registrant is available for assignment to work of national impor-
tance, Reg. § 652.1, and such an assignment is sent to the local board. 
Upon receipt thereof, the local board issues to the registrant an order 
to report for work of national importance, commanding him to report 
at a designated time and place, Reg. § 652.11. When the registrant 
reports, transportation to a camp for work of national importance
is furnished, Reg. § 652.12. Thereafter he “is under the jurisdiction of 
the camp to which he is assigned.” The local board then can take no 
further steps with regard to such registrant without instructions from 
the Director of Selective Service, but should report any information 
to the Director of Selective Service which might affect the registrant’s 
status, Reg. § 652.13.

Upon arrival at the camp the registrant (now called assignee in the 
regulations) is given a physical examination, although at the time 
the case of Dodez arose specific provision for such an examination 
was not made in the regulations. See note 8. It was merely provided 
that “the camp director shall, on the bottom of page 4 of the Original 
and First Copy of the Report of Physical Examination and Induction 
(Form 221), place a statement that a registrant is accepted for work of 
national importance at the civilian public service camp to which the 
registrant has been assigned.” Reg. §653.11 (b). However, this 
regulation subsequently was amended in the form applicable to the 
case of Gibson. See note 28 infra.
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report for induction and service.14 Previously he first 
had been ordered to report for induction, was then given 
his preinduction examination by the armed forces and, on 
being found acceptable, was inducted at once.18 The 
major changes in the regulations giving effect to § 5 were 
made on January 10, 1944, one week after the Falko deci-
sion came down, some taking effect on that date,14 15 16 others 
on February 2d following. These applied to Dodez. Still 
others not applicable to him but operative as to Gibson 
took effect on June 7,1944.17

The changed regulations, following out the command of 
§ 5 of Public Act 197, provided for a preinduction physical 
examination to be given before issuance of the order to 
report for induction, rather than afterward. Section 629.1 
of Amendment No. 200 (9 F. R. 440-442), effective Janu-
ary 10, 1944.18 This was the basic amendment. It 
applied to all registrants subject to call for service, includ- 

14The statute, in so far as is now material, provided: “Any reg-
istrant within the categories herein defined when it appears that his 
induction will shortly occur shall, upon request, be ordered by his 
local board in accordance with schedules authorized by the Secretary 
of War, the Secretary of the Navy, and the Director of Selective 
Service, to any regularly established induction station for a preinduc-
tion physical examination, subject to reexaminations.

“The commanding officer of such induction station where such 
physical examination is conducted under this provision shall issue to 
the registrant a certificate showing his physical fitness or lack thereof, 
and this examination shall be accepted by the local board, subject 
to periodic reexamination. Those registrants who are classified as 
I-A at the time of such physical examination and who are found 
physically qualified for military service as a result thereof, shall remain 
so classified and report for induction in regular order.”

15 Compare the procedure outlined in Billings v. Truesdell, 32LU. S. 
542.

16 See notes 18, 19, infra. and text for the principal changes.
17 These are noted specifically infra at note 28 and text.
18Pertinently the basic regulation provided: “Every registrant, 

before he is ordered to report for induction, shall be givens, pre-induc-
727731 0—47---- 28
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ing those classified IV-E. Moreover, by Amendment No. 
210 (9 F. R. 1416), effective February 2, 1944, § 653.11 of 
the regulations applicable to men so classified was 
changed to eliminate the previously effective paragraph 
(c) providing for physical examination by the camp physi-
cian on indication of changed condition and consequent 
possible rejection at the camp. Instead the amended reg-
ulation stated simply that (a), when the “assignee” had 
reported to the camp, the camp director should “complete 
the Order to Report for Work of National Importance 
(Form 50)”; and (b) place, as specified, on the assignee’s 
papers, “a statement that [the] registrant is accepted” for 
work at the designated camp, stating also the date and 
place of acceptance; (c) the local board, “upon receiving 
notice that a registrant has been accepted for work,” 
should not “change his classification but shall note the 
fact of his acceptance” on Form 100; and (d), if the 
assignee failed to report when required, the camp di-
rector was to notify the Director of Selective Service.* 19 
(Emphasis added.)

tion physical examination under the provisions of this part unless (1) 
he signs a Request for Immediate Induction (Form 219) or (2) he is 
a delinquent. . . .”

19 Because §653.11 as changed by Amendment No. 210 is crucial 
in Dodez’ case, the exact language is quoted: “(a) When the assignee 
has reported to camp, the camp director shall complete the Order to 
Report for Work of National Importance (Form 50). Four copies of 
the completed Order to Report for Work of National Importance 
(Form 50) shall be sent to the Director of Selective Service; one copy 
will be retained by the camp director. The Director of Selective 
Service will forward two copies of the Order to Report for Work of 
National Importance (Form 50) to the appropriate State Director of 
Selective Service, who will retain one copy for his files and mail the 
other copy to the local board for filing in the registrant’s Cover Sheet 
(Form 53).

“(b) The camp director shall, on the bottom of page 4 of the Orig-
inal and First Copy of the Report of Physical Examination and
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The effect of the statute and the amended regulation was 
to place the order to report for service nearer the end of 
the administrative process than it had been previously, 
so far as concerned the power of the registrant to take 
action which might result in his rejection. The elimina-
tion of the provision permitting medical examination at 
the camp, by Amendment No. 210, removed any chance 
the registrant formerly had to secure rejection by demand-
ing examination there, and left to be performed at the 
camp only the formal entries of “completing the Order to 
Report” and noting the fact, time and place of “accept-
ance” upon the assignee’s papers, together with the duties 
of notifying the local board of acceptance or the Director 
of Selective Service of failure to report.

Although the amended regulations thus speak of “com-
pleting the Order to Report” and of placing on his papers 
“a statement that a registrant is accepted,” we agree that 
these were only formal matters to be performed by camp 
officials, and left nothing to be done by them or by the 
applicant after reaching the camp which might result in 
his being rejected or released from the duty to remain and 
perform the further duties imposed on him. To construe

Induction (Form 221), place a statement that a registrant is accepted 
for work of national importance at the civilian public service camp to 
which the registrant has been assigned. The statement shall specify 
the date and place of such acceptance and shall be signed by the camp 
director who shall retain the First Copy of the Report of Physical 
Examination and Induction (Form 221) and shall forward the Original 
to the Director of Selective Service.

(c) Upon receiving notice that a registrant has been accepted for 
work of national importance, the local board shall not change his 
classification but shall note the fact of his acceptance for such work 
in the Classification Record (Form 100).

(d) In the event an assignee does not report to the camp at the 
time prescribed in his Order to Report for Work of National Impor-
tance (Form 50) or pursuant to the instructions of the local board, the 
camp director will report such fact to the Director of Selective 
Service.” (Emphasis added.)
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the regulations otherwise would be to force the registrant 
not only to perform all requirements affording possibility 
of relief but also to go through with purely formal steps 
to be taken by camp officials offering no such possibility. 
Exacting this would stretch the requirement of exhaust-
ing the administrative process beyond any reason support-
ing it. Cf. Levers v. Anderson, 326 U. S. 219. And, as 
appears from Gibson’s experience, by going through with 
those formalities Dodez would have found himself con-
fronted with the Government’s contention that he had 
gone too far.

We hold therefore, in accordance with Dodez’ view and 
the Government’s concession, that he was not required to 
report to the camp, under the regulations effective when 
his order to report became operative, in order to complete 
the administrative process; and that he therefore was not 
foreclosed by the Falbo decision from making any defense 
open to him in his criminal trial under the statute or the 
Constitution aside from the effect of that decision. Estep 
v. United States, 327 U. S. 114; Smith v. United States, 
ibid.; cf. Billings v. Truesdell, 321 U. S. 542.

This view requires reversal of the judgment in No. 86 
and remanding the cause to the District Court for a fur-
ther trial. Dodez insists however that we should go fur-
ther and determine the case finally upon the merits. 
He urges that the evidence properly tendered and ad-
missible upon the excluded defenses, as well as that ad-
duced,20 would support no other verdict than one of 
acquittal and that therefore the trial court should have 
sustained his motion to dismiss the cause.21 Accordingly

20 The trial court permitted Dodez to introduce de novo evidence 
intended to show that as of the time of the trial he was a minister. 
But the court, over objection, declined to allow this evidence to go to 
the jury.

21 The question was also raised by motion for a directed verdict, 
which was overruled.
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he asks for a judgment here directing that such relief be 
given.

In the Estep and Smith cases, after holding that the 
petitioners had been wrongfully denied opportunity to 
defend by attacking the validity of their classifications, 
this Court reversed the convictions and remanded the 
causes for new trials, stating: “We express no opinion on 
the merits of the defenses which were tendered. Since 
the petitioners were denied the opportunity to show that 
their local boards exceeded their jurisdiction, a new trial 
must be had in each case.” 327 U. S. at 125. Dodez’ situ-
ation is identical, in this respect, with those of Estep and 
Smith.22 Accordingly we remand the cause, as was done 
in the Smith and Estep cases, for further proceedings in 
the trial court, without expressing opinion upon those 
further issues.

III.

The Government urges that the conclusion we have 
accepted for Dodez forces the contrary result in Gibson’s 
case No. 23. The argument, as we have pointed out, is

22 In each case the tendered defenses were substantially two, 
namely, (1) that a full and fair hearing had been denied in the selec-
tive service proceedings, particularly before the local board; and (2) 
that the undisputed evidence would sustain no other conclusion than 
that the registrant was» a minister of religion. In each case also evi-
dence was tendered and excluded in the trial court to sustain the 
first of these defenses. Appropriate determination of that defense 
would require not only reception and consideration of evidence prop-
erly tendered upon the issue, but also in consequence thereof deter-
mination of issues of fact, including credibility and inferential 
conclusions, properly to be made in the trial court rather than by an 
appellate tribunal. Since issues of credibility also may be involved in 
determining whether the evidence would support no other conclusion 
than that the registrant was a minister, that question too is more 
appropriately determinable in the first instance in the trial court. 
Moreover, it is not certain that another trial will be had or that the 
identical issues will be presented if one is held.
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not that Gibson fell short of exhausting the administrative 
process, for he clearly had done this. It is rather that he 
went beyond what was required for that purpose, thereby 
became subject to the camp’s jurisdiction, and in doing 
this irrevocably foreclosed himself from defending against 
the charge of desertion on the ground that his classification 
was invalid.

The Government’s position is founded upon analogy to 
the cases which hold that one who has been inducted into 
the armed forces, although wrongfully, becomes subject to 
military jurisdiction, is thereafter amenable to its proc-
esses,23 and can secure his release from service or military 
custody only by resort to habeas corpus.24

Applying the analogy, the Government insists that 
when Gibson went to the camp and there went through the 
preliminary formalities for becoming a member, he became 
“inducted” as a camp member, just as one becomes a mem-
ber of the armed forces by undergoing the induction cere-
mony, cf. Billings v. Truesdell, supra, even though the 
induction is in violation of his rights. Thereafter, the 
argument continues, Gibson became subject to the camp’s 
“jurisdiction,” just as the wrongfully inducted soldier 
would become subject to military jurisdiction; and, like 
the latter, cannot raise the illegality of his induction as a 
defense to a charge of violating any duty imposed upon 
inducted members; but must seek his relief, if any, by the

23 See, e. g., In re Morrissey, 137 U. S. 157; In re Miller, 114 F. 838; 
United States v. Reaves, 126 F. 127; In re Carver, 142 F. 623; In re 
Scott, 144 F. 79; Moore v. United States, 159 F. 701; Dillingham v. 
Booker, 163 F. 696; United States ex rel. Laikund v. Williford, 220 
F. 291; Ex parte Romano, 251 F. 762; Ex parte Tinkoff, 254 F. 912; 
Ex parte Kerekes, 274 F. 870. But cf. Ver Mehren v. Sirmyer, 36 F. 
2d 876; Ex parte Beck, 245 F. 967. Cf. Kurtz V. Moffitt, 115 U. S. 
487.

24 See In re Grimley, 137 U. S. 147; Stingle’s Case, Fed. Cas. No. 
13,458; United States ex rel. Turner v. Wright, Fed. Cas. No. 16,778. 
See also cases cited in note 23.
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writ of habeas corpus. Since the Act and the regulations 
laid upon camp members a duty to remain and perform the 
further duties prescribed for them,25 Gibson’s departure 
without leave amounted to desertion; his defense of 
wrongful classification is no more open to him than a de-
fense of illegal induction would be open to a wrongfully 
inducted soldier violating a military order; and his remedy, 
if any, is to apply for release from the camp through 
habeas corpus.

The argument is supported by extensive reference to 
the regulations in force when Gibson was ordered to report, 
including the changes affecting Dodez and the others 
which became effective June 7, 1944, by Amendment No. 
236 (9 F. R. 6207). The important changes this amend-
ment made were two, namely: (1) to reintroduce into 
§ 653.11 the provision applicable in Falbo’s case but elim-
inated as to Dodez by Amendment No. 210, effective Feb-
ruary 2,1944,26 for medical examinations to be given at the 
camp to determine change in condition; and (2) to add to 
the preexisting requirement for the camp director’s noting 
the fact of acceptance on the registrant’s papers27 the ex-
plicit new provision that this should be done “irrespective 
of the determination which is made as a result of the 
examination.”28

25 See note 2.
26 See text at notes 18, 19. Under §653.11, as reintroduced, the 

physical examination at the camp was given to all “assignees,” regard-
less of whether they indicated a change in physical condition. Cf. 
note 8.

27 Cf. note 19, §653.11 (b).
28 The alterations made in §653.11 by Amendment No. 236 will 

appear from comparing the text of the section prior to the amend-
ment, see note 19, with the following quoted portions, following the 
amendment:

(b) As soon as possible after the assignee has reported to camp, 
the camp physician shall give him a physical examination and shall 
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The Government also emphasizes two other regulations. 
One is § 652.12, requiring the local board to provide trans-
portation for registrants reporting to it for transportation 
to the camp. The other, § 652.13, providing that a Class 
IV-E registrant “after he has left the local board in ac-
cordance with § 652.12 for work of national importance 
under civilian direction is under the jurisdiction of the 
camp to which he is assigned.” 29 (Emphasis added.)

determine whether there has been any change in the assignee’s physical 
or mental condition since his preinduction physical examination. If a 
camp physician is not available, the camp director, to the extent that 
he is capable of doing so, shall, by observing and questioning the 
assignee, make such determination. The camp physician or the camp 
director, as the case may be, shall, on the bottom of page 4 of the 
original and first copy of the Report of Physical Examination and 
Induction (Form 221), make a record of such determination.

“(c) Irrespective of the determination which is made as a result 
of the examination of an assignee made under the provisions of para-
graph (b) of this section, the camp director shall, on the bottom of 
page 4 of the original and first copy of the Report of Physical Exam-
ination and Induction (Form 221), place a statement that a registrant 
is accepted for work of national importance at the civilian public 
service camp to which the registrant has been assigned. The statement 
shall specify the date and place of such acceptance and shall be signed 
by the camp director who shall retain the first copy of the Report 
of Physical Examination and Induction (Form 221) and shall 
forward the original to the Director of Selective Service.” (Emphasis 
added.)

The reintroduced provision of § 653.11 became subsection (b) of the 
amended section and the former subsection (b) became subsection (c) 
with the added initial provision, “Irrespective of the determina-
tion . . . ,” etc.

29 The regulation, § 652.13, reads as follows: “A registrant in Class 
IV-E who has reported for work of national importance pursuant to 
this part shall be retained in Class IV-E by the local board. Such 
registrant after he has left the local board in accordance with § 652.1® 
for work of national importance under .civilian direction is under 
the jurisdiction of the camp to which he is assigned. The local board 
shall take no further steps with regard to such registrant without 
instructions from the Director of Selective Service, but should report
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The short effect of § 653.11, as altered at the time of 
Gibson’s order to report, was to retain the requirements 
for formal entries of “acceptance” and giving notice, at the 
camp, which applied to Dodez; to reintroduce the provi-
sion for physical examination there; but at the same time 
to nullify the possibility this presented in Falbo’s case for 
giving relief, by providing that the camp director should 
note the fact of acceptance “irrespective of the determina-
tion which is made as the result of” this examination.

Taking account of revised § 653.11 as precluding any 
possibility for securing administrative relief at the camp, 
the Government regards § 652.13 as marking the precise 
and crucial line for crossing from the board’s jurisdiction 
into that of the camp, namely, at the point where the 
registrant begins his journey to the camp. To take this 
step, it says, is equivalent to the oath in the induction 
ceremony prescribed for men entering the armed forces, cf. 
Billings v. Truesdell, supra; and produces the same conse-
quences for foreclosing the defense of illegal classification, 
regardless of intention to submit to the camp’s jurisdic-
tion, indeed in spite of Gibson’s unwavering manifestation 
of intention not to submit.30

Much of the argument was devoted to whether, on the 
basis of the Government’s analogy, § 652.13 could be

any information to the Director of Selective Service which might affect 
the registrant’s status.” (Emphasis added.) 7 F. R. 112.

Section 652.13 was adopted December 24, 1941, became effective 
February 1, 1942, and therefore was in effect as to Falbo as well as to 
Estep, Smith, Dodez and Gibson.

30 The Government does not urge that Gibson waived his rights by 
submitting to “induction,” in the sense of voluntarily surrendering 
them; it is rather that he acted at his peril in taking steps beyond 
those required to complete the administrative remedial process, even 
though he mistakenly thought them necessary for that purpose. The 
argument is essentially one of forfeiture rather than of waiver. 
The facts would sustain no implication of intention to submit to 
induction” or to surrender any rights.
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taken to fix the end of the “interval of choice,” cf. Bill-
ings v. Truesdell, supra, in view of the constantly chang-
ing character of the regulations, the absence of any 
prescribed induction ceremony such as the Billings case 
involved, and the consequent difficulty confronting one 
seeking to comply with the Falbo decision in ascertaining 
the exact location of such a line.31 We do not find it neces-
sary to consider the conflicting contentions in this respect, 
or therefore to scrutinize the regulations with a view to 
locating such a point. More fundamental considerations 
are controlling.

We have said that the Government’s argument is 
founded entirely upon analogy, because no case has ruled 
that one who becomes subject to the “jurisdiction” of >a 
work camp under the Selective Service procedure thereby 
forfeits his right to defend against a charge of desertion or 
other breach of duty, on the ground that his classification 
was invalid. Nor has it been held that his only recourse 
for release from the camp is by way of habeas corpus. 
Furthermore, we think there are compelling reasons why 
the analogy does not hold true.

81 It is Gibson’s position that had he not gone to the civilian public 
service camp and subjected himself to the physical examination given 
by the camp physician, see note 29, the courts might subsequently 
have held that in a prosecution under § 11 he was foreclosed by the 
Falbo doctrine from making the defense that his classification was 
illegal. He says further that the regulations applicable to Falbo 
and those applicable to him were so similar that no reasonable per-
son reading them could have determined that under the latter it 
was not necessary to undergo the physical examination given at the 
camp in order to complete the administrative process. Indeed, he 
asserts that in some ways the later regulations were more compelling 
than those applicable to Falbo, since at the time Falbo was ordered 
to report the physical examination was required only for those who 
indicated a change in their physical condition, whereas when he was 
ordered to report all assignees were required to be given physical 
examinations. Cf. notes 8, 26.
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In the first place, there are obvious and important dif-
ferences between the two situations which it is sought to 
connect by the claimed resemblance. Not the least is that 
in the one instance the person concerned crosses the vast 
gulf between civil and military jurisdiction, with all the 
attendant consequences for change in status and rights, 
whereas in the other no such chasm is traversed. The al-
leged transfer of “jurisdiction” is only from one civilian 
agency to another, both branches of the Selective Service 
System, and there is none at all from the authority of the 
civilian courts as agencies for the enforcement of obliga-
tions imposed by the law. There is in fact no change in 
“jurisdiction” whatsoever, except in the sense that from 
the time he becomes a camp member the registrant’s duties 
are different and his orders come through different chan-
nels of the same agency.

Unlike the man “actually inducted,” the person classi-
fied IV-E remains a civilian; his duties are not military 
in character; he is not subject to military discipline or 
authority; and for violation of duties or orders he cannot 
be tried by court martial or military tribunal. On the 
contrary, the Selective Service Act expressly provides the 
same civil penalties and mode of trial for violating duties 
arising when he enters the camp as for those arising before 
that time.32

There is therefore no such profound change in rights, 
duties and status as occurs when one crosses the line be-
tween civil and military jurisdiction by being “actually 
inducted” under the rule of Billings v. Truesdell, supra. 
It was this change and the consequences it entailed, to-
gether with the statute’s command that no one should be 
tried by military or naval court martial in any case arising 
under the Act until he had been actually inducted,33 which 

32 See § 11, note 2 supra.
( 83 Section 11 of the Selective Training and Service Act reads in part: 
No person shall be tried by any military or naval court martial in
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we there held to require placing the line precisely, not only 
for exhausting administrative remedies under the Falbo 
rule, but also for marking the point of actual induction 
at which the registrant’s right ends to choose between 
going forward into the service and incurring the civil 
liability for breach of that duty.

The person classified as conscientious objector is never 
confronted with that choice. He is relieved by the Act 
from any duty to perform military service. He is not 
threatened with induction. He is in fact farther removed 
from military status or jurisdiction after he is finally 
assigned to civilian public service of national importance, 
and for this reason is rejected for military service, than 
he was before that time. His choice is not between going 
into service and taking the civil penalty laid for violating 
that duty. It is between performing civilian service under 
civilian authority and incurring the civil penalty for 
refusing to do so.

Moreover, in the case of one entering the armed forces, 
the loss of civil rights, including those of recourse to the 
civil courts other than by way of habeas corpus,34 results 
altogether by virtue of the change from civilian to military 
status. The reasons underlying those rulings do not apply 
in the case of one who does not undergo that change, re-
mains at all times a civilian, subject only to civilian duties 
and to civil penalties for violating them. There is not the

any case arising under this Act unless such person has been actually 
inducted for the training and service prescribed under this Act or 
unless he is subject to trial by court martial under laws in force prior 
to the enactment of this Act.” It was held in the Billings case that in 
view of the legislative history Congress could not be presumed “to have 
restored by the second ‘unless’ clause in § 11 what it took away by the 
first ‘unless’ clause.” Section 11 rather indicated “a purpose to vest 
in the civil courts exclusive jurisdiction over all violations of the Act 
prior to actual induction.” 321 U. S. at 547.

34 See notes 23, 24, supra, and text.
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same necessity or compulsion in such a case for bringing 
about forfeiture of civilian rights, including remedies for 
questioning the validity of the order the registrant is 
charged with violating. That compulsion arises from the 
necessity for preventing interruption of military processes 
by intrusion of the civil courts beyond the essential mini-
mum of keeping open the habeas corpus channel to show 
that the military authority has exceeded its jurisdiction 
in dealing with the individual.35 It is on this foundation 
that the forfeiture of other civil remedies is held to take 
place.

But there is no such necessity, or therefore any such 
foundation for forfeiture, in the case of one classified as a 
conscientious objector and assigned for work of national 
importance. Serious as are the consequences of his refusal 
to perform that work, dealing with such breaches of duty 
by the civil courts does not involve, in the remotest sense, 
interruption or interference by civilian authority with 
military processes or jurisdiction. Entirely wanting 
therefore is any such foundation for forfeiture of civil 
rights as exists in the case of one inducted into the armed 
services. Without such a foundation the analogy dis-
solves and with it the asserted forfeiture.

This becomes even more clear when it is recalled that 
one basis for the forfeiture, which the Government has 
maintained, is that habeas corpus is available for the per-
son classified IV-E and wrongfully denied classification 
and exemption as a minister of religion. This remedy, it 
was asserted originally, is adequate and exclusive, and 
therefore should be held to foreclose resort to other forms 
of relief.

But here again the asserted analogy fails. It has been 
clearly established that the remedy by way of habeas 
corpus is open to the wrongfully inducted member of the

35 Ibid.
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armed forces to secure his release.36 But at the argument 
it was conceded that neither the camp director nor other 
officials of the Selective Service System are authorized to 
use force to arrest or restrain one who refuses to remain in 
the camp. And this, it was also admitted, would make 
doubtful the availability of relief by way of habeas 
corpus.37 Indeed it might well be urged that the remedy 
is not available for one charged with violation of any duty, 
whether failure to report to the camp, to remain there, or 
to perform other obligations, since the only compulsion 
laid upon such a person by the Act or otherwise is the 
force of the legal command plus the provision for criminal 
penalty in case of disobedience.

We need not decide this question, however, and we 
express no opinion upon it. For it is enough to destroy 
the analogy the Government seeks to draw that the remedy 
by habeas corpus is an uncertain one. Should it be found 
unavailable and at the same time we should rule that peti-
tioner’s defense could not be made in the criminal proceed-
ing, he would be left entirely without remedy, a result 
consistent neither with our decision in the cases of Estep 
and Smith, supra, nor with the statute. No more, we 
think, is it consistent with the Act or those rulings to fore-
close the right of defense upon the basis of uncertainty 
whether the habeas corpus remedy might be had.

Finally, Congress has provided expressly for enforcing 
the duty to report to the camp for work and duties arising 
thereafter through the criminal proceedings and penalties 38

38 Billings v. Truesdell, 321 U. S. 542; and see the authorities cited 
in note 24, supra.

87 Cf. Wales v. Whitney, 114 U. S. 564; Stallings v. Splain, 253 U. S. 
339; McNally v. Hill, 293 U. S. 131, 137-138; Weber v. Squier, 315 
U. S. 810; Tornello v. Hudspeth, 318 U. S. 792; Zimmerman v. Walker, 
319 U. S. 744; United States ex rel. Innes v. Crystal, 319 U. S. 755; 
United States ex rel. Lynn v. Downer, 322 U. S. 756; Baker v. Hunter, 
323 U. S. 740.
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prescribed by § 11. In its view these were adequate for 
the purpose. Nothing in the section or the statute, in 
the light of our prior decisions, can be taken to indicate 
that Congress intended persons charged with violating 
such duties to be deprived of their rights of defense on 
the ground of invalid classification, either absolutely 
should habeas corpus prove unavailable or contingently 
depending upon how the doubt concerning that remedy’s 
availability might be resolved. The Government con-
cedes that Congress intended some remedy to be available. 
We know of no way by which this can be assured, in such a 
case as Gibson’s, otherwise than by permitting the defense 
to be raised in the criminal trial.

The analogy failing, for both of the reasons we have 
stated, by which it is sought to confine the remedy to 
habeas corpus, we think the defense has been left open for 
presentation in this case and should have been allowed. 
Estep v. United States, 327 U. S. 114; Smith v. United 
States, ibid.38

Gibson, like Dodez, and for similar reasons, insists that 
we should dispose of the case upon the merits, by examin-
ing and sustaining his defense. The same course should 
be followed for Gibson in this respect as was directed for 
Dodez.

We express no opinion concerning whether a different 
result might follow for one in Gibson’s position if he should 38

38 In this case, as in the Estep and Smith cases, the United States in 
a criminal prosecution is asking judicial enforcement of a draft board’s 
command or order. In the Estep case, though the Act provided that 
the order of the draft board should be “final,” limited judicial review 
was permitted. Section 11 of the Selective Training and Service Act 
does not distinguish between one order of a board and another. Pro-
vided that he has exhausted his administrative remedies, the registrant 
who has not been actually inducted into the armed forces may in 
defense to a criminal prosecution attack a board’s order as arbitrary 
and illegal.
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remain at the camp for a substantially longer period and 
then depart without leave.39

The question raised concerning venue has been deter-
mined adversely to Gibson’s contention by our decision 
in United States v. Anderson, 328 U. S. 699.

The judgments are reversed and the causes are re-
manded to the District Courts from which they came, for 
further proceedings consistent with this opinion.

Reversed.

Mr . Justi ce  Murphy  joins in the opinion of the Court 
for the reasons stated therein and for the additional rea-
sons set forth in his dissenting opinion in Falbo v. United 
States, 320 U. S. 549, 555, and in his concurring opinion in 
Estep v. United States, 327 U. S. 114,125.

ILLINOIS ex  rel . GORDON, DIRECTOR OF LABOR, 
v. CAMPBELL, COLLECTOR OF INTERNAL 
REVENUE.

CERTIORARI TO THE SUPREME COURT OF ILLINOIS.

No. 35. Argued March 28,1946. Reargued November 19,1946.— 
Decided December 23, 1946.

Having filed notice of a lien for state unemployment compensation 
taxes under Jones Ill. Stat. Ann., 1944, §45.154, creating a lien 
“upon all the personal property” of an employer “used by him in 
connection with his . . . business,” the state Director of Labor 
brought suit in a state court to enforce the lien, alleging that the 
employer was insolvent and that a creditor had obtained judgment 
and execution against him subsequent to the filing of notice of the 
hen. The court enjoined all creditors from interfering with the 
employer’s property and appointed a receiver, who took charge of 
all his assets. Thereafter, the Collector of Internal Revenue filed 
claims on behalf of the United States for federal social security taxes

89 See note 30.



ILLINOIS V. CAMPBELL. 363

362 Statement of the Case.

under § 1400 of the Internal Revenue Code and an intervening 
petition alleging that the debtor was insolvent and claiming priority 
of payment. The receiver liquidated all of the debtor’s assets and 
realized less than enough to satisfy the claims of creditors. Held:

1. Under R. S. § 3466, a claim of the United States for social 
security taxes under § 1400 of the Internal Revenue Code takes 
priority over a claim of a State for taxes under a state Unemploy-
ment Compensation Act. Illinois n . United States, 328 U. S. 8. 
Pp.366-367.

2. The receiver having been placed in control of all the debtor’s 
assets and having liquidated all of them, and another creditor having 
intervened, the proceeding must be treated as a general equity 
receivership. Pp. 368-369.

3. The debtor being insolvent and a receiver having been ap-
pointed to take charge of his property, an act of bankruptcy was 
committed within the meaning of § 3 of the Bankruptcy Act, thus 
entitling the United States to the priority given by R. S. § 3466. 
Pp. 367-370.

4. Under Jones Ill. Stat. Ann., 1944, § 45.154 (e), making it 
unnecessary for the Director of Labor to describe the property to 
which the lien is to attach and requiring the employer to file a 
schedule of “all personal property . . . used in connection with his 
. . . business,” the Illinois lien was not sufficiently specific or per-
fected to defeat the priority of the United States, since neither the 
notice of lien nor the appointment of the receiver made definite and 
certain the property to which the lien was to attach. Pp. 370-376.

391 Ill. 29,62 N. E. 2d 537, affirmed.

In a suit by the Director of Labor of Illinois to enforce 
a lien for unemployment compensation contributions due 
the State, a general equity receiver was appointed and the 
Collector of Internal Revenue intervened and filed a claim 
for social security taxes due the United States, claiming 
priority of payment under R. S. § 3466. The Illinois Su-
preme Court held that the United States was entitled to 
priority. 391 Ill. 29,62 N. E. 2d 537. This Court granted 
certiorari, 327 U. S. 772, and, after hearing argument and 
disposing of a companion case (Illinois v. United States, 
328 U. S. 8), restored the case to the docket for reargument 
before a full bench. Affirmed, p. 376.

727731 0—47---- 29
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Albert E. Hallett, Assistant Attorney General of Illinois, 
argued the cause for petitioner. With him on the brief 
was George F. Barrett, Attorney General.

J. Louis Monarch argued the cause for respondent. 
With him on the brief were Solicitor General McGrath, 
Sewall Key and Helen Goodner.

Mr . Just ice  Rutledge  delivered the opinion of the 
Court.

This case was companion to Illinois ex rel. Gordon n . 
United States, 328 U. S. 8, decided last term, but brings 
for settlement other problems raised by a conflict of claims 
between the United States and the State of Illinois. The 
conflict concerns whether one or the other claimant is 
entitled to priority of payment from assets of a com-
mon debtor. The Illinois Supreme Court dealt with both 
cases in a single opinion. 391 Ill. 29, 62 N. E. 2d 537. 
Certiorari was granted in each. 327 U. S. 771; 327 U. S. 
772. On the same day that Illinois ex rel. Gordon v. 
United States, supra, was decided, this case was restored 
to the docket and assigned for reatgument before a full 
bench, because of the presence of the questions not deter-
mined by that decision.

The controversy arose on June 29, 1942, when the Di-
rector of Labor of Illinois brought suit in the Circuit Court 
of Cook County, Illinois, to enforce against the Chicago 
Waste and Textile Company a statutory lien for unem-
ployment compensation contributions due the state. As-
sociated Agencies, Inc.,1 was a creditor of the Chicago 
Waste and Textile Company. In his complaint the Direc-
tor alleged that Associated Agencies had obtained a judg-
ment against its debtor in the Municipal Court of Chicago

1 Associated Agencies was made a defendant in the suit brought by 
the Director of Labor.



ILLINOIS V. CAMPBELL. 365

362 Opinion of the Court.

and that execution had issued on this judgment June 3, 
1942, but that the interest of Associated Agencies was sub-
ordinate to that of the lien sought to be foreclosed. This, 
“for the reason that the execution upon said judgment was 
issued long after notice of the lien of the Director of Labor 
was recorded with the Recorder of Deeds.”2 The Director 
alleged further, upon information and belief, that the Chi-
cago Waste and Textile Company was insolvent and that 
“the personal property subject to the lien herein being 
foreclosed, is scant security for the debt due the Director of 
Labor . . . and that unless a receiver be appointed for all 
of the said property, pending a full and complete hearing 
upon the issues herein, the plaintiff will suffer financial 
loss and said property will be wasted.”

Granting the immediate relief requested, the Circuit 
Court enjoined all creditors of the Chicago Waste and 
Textile Company from interfering with the property of the 
company, whether by judicial action3 or otherwise, and 
also appointed a receiver “for the property of the Chicago 
Waste and Textile Company.”

Subsequently respondent, the Collector of Internal Rev-
enue for the First District of Illinois, filed claims on behalf 
of the United States amounting to $1,954.07 plus interest. 
Of this amount, $522.91 was for federal insurance contri-
bution taxes and $1,431.16 was for federal unemploy-
ment taxes. Of the federal insurance contribution taxes, 
$229.91 represented employees’ taxes, see Helvering v. 
Davis, 301 U. S. 619, collected by the employer under stat-

As exhibits to the Director’s complaint three notices of lien were 
filed, one for $225.51, one for $303.29, and one for $259.65. Although 
these aggregate $788.45, the lien sought to be foreclosed was for 
$767.29. See note 12.

3 The property of the Chicago Waste and Textile Company was to 
be sold at public auction at the behest of Associated Agencies. The 
injunction prevented this sale.
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utory withholding provisions. I. R. C. §§ 1400,1401. The 
Collector also filed an intervening petition, alleging that 
the debtor was insolvent and asking that the claims of the 
United States be allowed as claims entitled to priority of 
payment immediately after costs of administration and 
before payment of other creditors. The Director of Labor 
answered, denying that the claims of the United States 
were entitled to priority over the claims of Illinois.

The receiver realized $677.81 from sale of the debtor’s 
property and this amount was deposited with the clerk of 
the Circuit Court. A hearing was held, and the court 
ordered that ninety per cent of the funds on deposit be 
given to the Director of Labor and the other ten per cent to 
the United States. The Collector appealed to the Appel-
late Court for the First District. On motion of the appel-
lee, the cause was transferred to the Supreme Court of 
Illinois on jurisdictional grounds.

The state Supreme Court held that the United States 
was entitled to priority over the State of Illinois as to its 
claim for federal insurance contribution taxes.4 Whether 
it was correct to award this priority is the issue we now 
have to decide.

Illinois ex rel. Gordon v. United States, 328 U. S. 8, 
held that in circumstances which called into application 
Rev. Stat. § 3466,31 U. S. C. § 191, the claims of the United 
States for federal insurance contributions taxes under 
Title 8 of the Social Security Act, 49 Stat. 620, 636, and 
for federal unemployment compensation taxes under 
Title 9 of the Social Security Act, 49 Stat, at 639, had pri-
ority over claims of Illinois for taxes under its Unemploy-

4 This did not exhaust the fund, and the court awarded the balance 
to the Director of Labor, instead of to the United States in part pay-
ment of its claim for federal unemployment taxes. 391 Ill. 29, 32-34. 
See also United States v. Spencer, 65 F. Supp. 763. The United States 
has not petitioned for certiorari, and therefore the correctness of this 
disposition of the balance of the fund is not now in controversy.
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ment Compensation Act.5 5 6 That decision is controlling, 
of course, upon the same feature of this case, although the 
federal insurance contributions taxes claimed by the 
United States arise under the 1939 amendments of the 
Social Security Act, rather than, as in the case last term, 
under the original act itself. Compare §§ 801, 802, 804, 
807 (c) of the original Social Security Act, 49 Stat. 620, 
with §§ 1400,1401,1410, and 1430 of the Internal Revenue 
Code, 53 Stat. 175, as amended by 53 Stat. 1381.

I.
But the state urges that § 3466 does not apply in the 

facts of this case. This argument, as well as another, that 
the lien of the state was so specific and perfected as to 
defeat the priority, if any, of the United States under Rev. 
Stat. § 3466, must be met before the case can be affirmed 
on the authority of Illinois ex rel. Gordon v. United States, 
supra.

Rev. Stat. § 3466 provides:
“Whenever any person indebted to the United 

States is insolvent, or whenever the estate of any 
deceased debtor, in the hands of the executors or 

5 Jones Ill. Stat. Ann. (1944) §§45.128-45.161. The argument of 
the state in that case was that, since Title 9 contained “provisions 
intended to induce states to set up sound unemployment compensation 
in accordance with congressionally prescribed standards” and “to 
this end” permitted the states “to build up their own funds by collec-
tion from employers within the state of 90% of the tax those employers 
would otherwise have to pay to the Federal Government,” it was Con-
gress’ intention to give states priority over the United States for their 
unemployment compensation claims. This argument was applicable, 
it may be noted, only to federal unemployment compensation taxes 
and not to federal insurance contributions taxes, which are the only 
ones involved in this case, since as to federal insurance contributions 
taxes there are no provisions for federal-state cooperation as there
are in Title 9. Compare Helvering v. Davis, 301 U. S. 619, with 
Steward Machine Co. v. Davis, 301 U. S. 548. See also Rivard v. Bijou 
furniture Co., 68 R. 1.358,361,27 A. 2d 853.
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administrators, is insufficient to pay all the debts due 
from the deceased, the debts due to the United States 
shall be first satisfied; and the priority established 
shall extend as well to cases in which a debtor, not 
having sufficient property to pay all his debts, makes 
a voluntary assignment thereof, or in which the estate 
and effects of an absconding, concealed, or absent 
debtor are attached by process of law, as to cases in 
which an act of bankruptcy is committed.”

The fifth act of bankruptcy, which is the one on which 
the Government relies as having brought § 3466 into oper-
ation, consists of a person’s6 having,

“(5) while insolvent or unable to pay his debts as 
they mature, procured, permitted, or suffered volun-
tarily or involuntarily the appointment of a receiver 
or trustee to take charge of his property . . . .” 52 
Stat. 844,11 U. S. C. § 21 (a).

The state contends, first, that the receiver appointed 
at its instance was not a receiver within the meaning of 
this provision and, second, that the Chicago Waste and 
Textile Company was not shown by the record to be 
insolvent.

This Court has noted that the view has been expressed 
that to satisfy the fifth act of bankruptcy “the receiver-
ship must be general, as contrasted with a receivership 
incidental to the enforcement of a lien.” Duparquet Huot 
& Moneuse Co. v. Evans, 297 U. S. 216, 224.7 It has

8 The Bankruptcy Act uses the term “person,” 11 U. S. C. § 21 (a), 
but the Act defines “persons” as including “corporations, except where 
otherwise specified, and officers, partnerships, and women . . • • 
52 Stat. 841,11 U. S. C. § 1 (23).

7 Since decision of the Evans case, the fifth act of bankruptcy has 
been amended to include appointment of a receiver when there is 
insolvency in the equity sense as well as in the bankruptcy sense. See



ILLINOIS v. CAMPBELL. 369

362 Opinion of the Court.

not determined the correctness of that view, Emil v. Han-
ley, 318 U. S. 515, 521, n. 5, nor need we do so now. For, 
though the receiver was appointed at the instance of a 
secured creditor, as in United States v. Texas, 314 U. S. 
480, 483-484, “any limitations upon the operation of 
§ 3466 [which] might otherwise have flowed from this 
circumstance . . . were removed by the subsequent char-
acter of the proceeding.” The receiver was placed in con-
trol of all the assets of the Chicago Waste and Textile 
Company, and all of the assets were liquidated. At least 
one party other than the secured creditor which had insti-
tuted the proceeding, namely, the United States, was al-
lowed to intervene and was heard. “We think that reali-
ties require us to treat the proceeding as a general equity 
receivership within the scope of § 3466.” United States v. 
Texas, supra.

Moreover, it is questionable whether the fact of insol-
vency is properly contestable by the State of Illinois. 
The receiver was appointed upon the allegations of its 
complaint, which included insolvency, and the state admit-
ted in its answer to the Government’s intervening petition 
that the debtor was insolvent. Although ordinarily the 
doctrine of estoppel or that part of it which precludes 
inconsistent positions in judicial proceedings is not applied 
to states,* 8 in the present litigation Illinois is in the position 
of any lien creditor.

It would seem therefore that in these circumstances the 
state should be held estopped to contest insolvency. But 
m any event the record demonstrates that the debtor was 
insolvent at the time of the appointment of the receiver,

1 Collier on Bankruptcy (14th ed.) 475. But under the amended 
statute the same view has been expressed. Elfast v. Lamb, 111 F. 2d 
434,436.

8 See Note (1946) 59 Harv. L. Rev. 1132, 1136.
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for when its property was liquidated there was not enough 
to satisfy the claims of the two contesting creditors at 
the bar.

Thus, the fifth act of bankruptcy was committed and 
in consequence the United States has the benefit of the 
priority given it by Rev. Stat. § 3466. We therefore turn 
to the argument of the state that the specificity of its hen 
defeated this priority.

II.

The United States was given the priority, now incorpo-
rated in Rev. Stat. § 3466, in 1797. 1 Stat. 515.9 See also 
the discussion in Price v. United States, 269 U. S. 492, 
500-501. Yet the Court has never decided whether 
the priority is overcome by a fully perfected and specific 
lien. See Rogge, The Differences in the Priority of the 
United States in Bankruptcy and in Equity Receiverships 
(1929) 43 Harv. L. Rev. 251, 267-270. The question, 
however, has been reserved many times in express terms. 
See Conard v. Atlantic Insurance Co., 1 Pet. 386, 442; 
Brent v. Bank of Washington, 10 Pet. 596, 611-612; 
Spokane County n . United States, 279 U. S. 80, 95; New 
York v. Maclay, 288 U. S. 290, 294; United States v. 
Texas, 314 U. S. 480, 485-486; United States v. Waddill 
Co., 323 U. S. 353, 355.10 And again we need not decide it,

9 There are minor differences in phraseology between 1 Stat. 515 
and Rev. Stat. § 3466, which “did not work any change in the purpose 
or meaning . . . .” Price n . United States, 269 U. S. 492, 501.

10 The statement in United States v. Knott, 298 U. S. 544, 551, that 
“such an interest [an inchoate general lien created by the laws of 
Florida] lacks the characteristics of a specific perfected lien which 
alone bars the priority of the United States” was not intended to 
settle the problem and may be taken to have been made with reference 
to the early mortgage lien cases discussed and distinguished in United 
States v. Texas, 314 U. S. at 484-485, and New York v. Maclay, 288 
U.S. at 293-294.
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for we are of the opinion that the Illinois lien was not suf-
ficiently specific or perfected, in the purview of controlling 
decisions, to defeat the Government’s priority.

The effect and operation of a lien in relation to the claim 
of priority by the United States under Rev. Stat. § 3466 
is always a federal question. “The priority given the 
United States cannot be impaired or superseded by state 
law.” United States v. Oklahoma, 261 U. S. 253, 260. 
Hence a state court’s characterization of a lien as specific 
and perfected is not conclusive. United States v. Waddill 
Co., 323 U. S. 353,357. The state characterization, though 
entitled to weight, is always subject to reexamination by 
this Court.

On the other hand, if the state court itself characterizes 
the lien as inchoate, this characterization is practically 
conclusive. “Whatever might have been the effect of 
more completed procedure in the perfecting of the liens 
under the law of the State, upon the priority of the United 
States herein, the attitude of the state court relieves us 
of consideration of it.” Spokane County v. United States, 
279 U. S. 80,95; cf. United States v. Knott, 298 U. S. 544.

In this case the United States argues that the Illinois 
Supreme Court judged the lien of the state inchoate and 
that therefore we may affirm its judgment on this basis. 
Illinois, however, disputes this reading. It states that the 
Illinois court did not consider the nature of the lien in 
relation to the facts presented by this case, but merely 
determined that under the facts of Illinois ex rel. Gordon 
v. United States, supra, the lien had not become choate. 
We can hardly accept this view in the face of the judgment 
rendered and the opinion’s statement of the facts of this 
case at the outset, together with the later explicit reference 
to it in holding the lien not of a sort to defeat the federal 
priority. But we do not stop to analyze the opinion of the 
Supreme Court of Illinois in detail. For it is clear, quite
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apart from the opinion, that the lien was not so specific 
and perfected as to defeat the priority of the United States, 
if that is at all possible.

The statute under which the Illinois lien arises is set 
out in the margin.11 The state asserts that the lien became 
specific and perfected when notice of lien had been filed 
and recorded12 and when the receiver had been appointed. 
In its view, upon appointment of the receiver “all substan-
tial aids to the enforcement of the State’s lien had been 
utilized.”

With this conclusion we do not agree. It is true that 
the filing of notice of lien determined the amount of the 
lien, though the state may have computed wrongly the

11 “A lien is hereby created in favor of the Director upon all the 
personal property or rights thereto owned or thereafter acquired by 
any employer and used by him in connection with his trade, occu-
pation, profession or business, from whom contributions, interest or 
penalties are or may hereafter become due. Such lien shall be for a 
sum equal to the amount at any time due from such employer to the 
Director on account of contributions, interest and penalties thereon. 
Such lien shall attach to such property at the time such contributions, 
interest or penalties became, or shall hereafter become, due. In all 
cases where a report setting forth the amount of such contributions 
has been filed with the Director, no action to enforce such lien shall 
be brought after three years from the date of the filing of such report 
and in all other cases no action to enforce such lien shall be brought 
after three years from the date that the determination and assessment 
of the Director made pursuant to the provisions of this Act became 
final.” Jones Ill. Stat. Ann. (1944) § 45.154 (a). (Emphasis added.) 
See also note 2.

12 “Such lien shall be invalid only as to any innocent purchaser for 
value of stock in trade of any employer in the usual course of such 
employer’s business, and shall be invalid as to any innocent purchaser 
for value of any of the other assets to which such lien has attached, 
unless notice thereof has been filed by the Director in the office of 
the Recorder of Deeds of the county within which the property subject 
to the lien is situated. . . .” Jones Ill. Stat. Ann. (1944) §45.154 
(b) (1). See note 2.
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amount of taxes owed it.13 See United States v. Waddill 
Co., 323 U. S. at 357-358. But it is not enough that the 
amount of the lien be known. The lien must attach to 
specific property of the debtor. This the Illinois lien had 
not done at the time the receiver was appointed.14 Indeed, 
as was stated at the argument, not only was the property 
not in the hands of the bailiff, but so far as appears the 
amount or type of property belonging to the debtor was 
not known to the state.

Under the Illinois law, where it is sought to foreclose a 
lien for unemployment compensation taxes it is not nec-
essary for the Director in his complaint to describe the 
property to which said lien has attached.15 * * On the 
contrary by express provision,

. . it shall be the duty of the employer against 
whom such petition has been filed to file in said pro-
ceedings, a full and complete schedule, under oath, of 
all personal property and rights thereto which he 
owned at the time the contributions, upon which the 
lien sought to be foreclosed is based, become due, or 
which he subsequently acquired, indicating upon such 
schedule the property so owned by such employer 
which was, or is used by such employer in connection 
with his trade, occupation, profession or business, and 
if such employer shall so fail to do after having been

13 Cf. note 2.
14 The priority of the United States attaches upon appointment of 

the receiver. United States v. Oklahoma, 261 U. S. 253,260; Spokane 
County v. United States, 279 U. S. 80,93.

15 Jones Ill. Stat. Ann. (1944) § 45.154 (e) provides for enforcement
of the lien by judicial proceedings for foreclosure. The section states:
In all such cases, it shall not be necessary that said petition describe 

the property to which said lien has attached”; and continues with the 
further language quoted in the text.
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so ordered by the court, he may be punished as in 
other cases of contempt of court.” Jones Ill. Stat. 
Ann. (1944) § 45.154 (e). (Emphasis added.)

Not until the debtor has filed the required schedules18 
would the state know the amount of property in the 
debtor’s possession or, more important, the property to 
which the lien attached. For the lien attaches only to per-
sonal property used by the employer “in connection with 
his trade, occupation, profession or business . . . .”

The appointment of a receiver, then, was only an initial 
step in the perfection of the lien. It, together with the 
injunction, protected whatever rights in the property the 
state might have. But it was not a final assertion or at-
tachment of rights to specific property, as is, for example, 
the enforcement of a judgment by execution and levy. 
Conard v. Atlantic Ins. Co., 1 Pet. 386, 443-444.

The state has not relied merely upon the recording of 
the notices of lien but has rested on this together with the 
receiver’s appointment as accomplishing the required spec-
ificity and perfection. But now it is said the filing of the 
notices alone achieved this result. Neither view is correct. 
Both have been repudiated by repeated decisions of 
this Court, the latest being United States v. Waddill Co., 
supra.

It has never been sufficient to show merely a general 
lien, effective to protect the lienor against others than the 
Government, but contingently on taking subsequent steps 
either for giving public notice of the lien or for enforcing

18 In his complaint the Director of Labor prayed, “that an order be 
entered by this Honorable Court commanding that the defendant, 
Chicago Waste & Textile Co., a corporation, file within a short day 
to be fixed by the Court, a full and complete schedule under oath, 
of all personal property and rights thereto, which it owned on the 
1st day of May, 1941, or thereafter acquired, and to indicate upon 
such schedule the property so owned by it which was or is used by it 
in connection with its trade, occupation, profession or business.”
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it.17 Conard v. Atlantic Ins. Co., 1 Pet. 386, 444; United 
States v. Waddill Co., supra. The federal priority is not 
destroyed by state recording acts any more than by state 
statutes creating or otherwise affecting liens, if the lien as 
recorded or otherwise executed does not have the required 
degree of specificity and perfection. Under the decisions 
the test is not, and cannot be, simply whether by his taking 
further steps the lienor’s rights will be enforced against 
others than the Government.

The long-established rule requires that the lien must 
be definite, and not merely ascertainable in the future by 
taking further steps, in at least three respects as of the 
crucial time. These are: (1) the identity of the lienor, 
United States v. Knott, 298 U. S. 544, 549-551; (2) the 
amount of the lien, United States v. Waddill Co., 323 U. S. 
at 357-358; and (3) the property to which it attaches, 
United States v. Waddill Co., supra; United States v. 
Texas, supra; New York v. Maclay, supra. It is not 
enough that the lienor has power to bring these elements, 
or any of them, down from broad generality to the earth 
of specific identity.

In this case the identity of the lienor was made certain, 
before the Government’s priority attached, both by the 
statute and by the notices of lien. The latter also fixed 
the amounts of the liens, though miscalculated. But 
neither the notices of lien nor the appointment of the re-
ceiver made definite and certain the property, as we have 
shown.

Here, as in United States v. Texas, 314 U. S. at 487, “. . . 
property devoted to or used in his business . . .’is neither 

specific nor constant.” As in United States v. Waddill 
Co., 323 U. S. at 359, the goods subject to the lien had not 
severed themselves from the general and free assets of 

the tenant [owner] from which the claims of the United

17 See the authorities cited in the text at the beginning of Part II 
of this opinion.
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States were entitled to priority of payment.” Here, as in 
that and other cases, there was merely “a caveat of a more 
perfect lien to come,” New York v. Maclay, 288 U. S. at 
294, whether tested by state law, 323 U. S. at 357, or by 
perfection “as a matter of actual fact, regardless of how 
complete it [the lien] may have been as a matter of state 
law.” Ibid., 358. The state has acquired neither title 
nor possession, Thelusson v. Smith, 2 Wheat. 396; New 
York v. Maclay, 288 U. S. 290, since the receiver’s pos-
session was that of the court, not of the state, and did 
not sever the property from the debtor’s general assets as 
of the crucial date.

To permit the recording of the notices or the receiver’s 
appointment, or both, in circumstances like these, to over-
come the Government’s priority would be in substance to 
overrule the numerous decisions cited in which liens no 
less “specific and perfected” have been held impotent for 
that purpose. It would open the door, too, we think, to 
substantial nullification of the Government’s priority. 
For then this could be accomplished simply by recorded 
notices of lien, disclosing claims to property not segre-
gated from the debtor’s general estate; designated only by 
general words of classification, including after-acquired 
property as here; and ascertainable definitively only by 
further procedures. Congress alone should make such a 
change, if it should be made at all.

The judgment is affirmed.18

Mr . Justi ce  Reed , dissenting.
In my opinion the notices of lien caused to be duly 

recorded by Illinois on April 3, May 8 and May 20, 1942,

18 As we affirm the judgment on the ground that the United States 
under Rev. Stat. § 3466 has priority over Illinois as to all federal 
insurance contributions taxes owing it, we do not consider the argu-
ment that, even if this general priority did not exist, the United States 
would be entitled to the amount of the fund which represents 
employees’ taxes.
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with the Recorder of Deeds of Cook County, Illinois, per-
fected and made specific the state’s claim under its unem-
ployment compensation statute. These notices named 
the creditor and gave his precise address. They stated 
the amount of the claim and asserted a lien for the aggre-
gate sum upon all the personal property owned and used 
by the lienee in connection with its business. Under any 
view of chattel lien law, such a legally recorded instru-
ment would create a lien in the lienor on the personal 
property owned and used by the taxpayer at his place of 
business superior to the rights of general creditors or sub-
sequent innocent purchasers for value. This is true by 
statute in Illinois. Jones Ill. Stat. Ann. (1944) § 45.154 
(b) (1), Unemployment Compensation Act of Illinois.

The Court deems that the lien attaches to specific and 
ascertainable property of the taxpayer only when the 
taxpayer files his schedule of property in proceedings to 
enforce the lien.1 I deem the recorded notice as the inci-

1 Jones Ill. Stat. Ann. (1944) § 45.154 (e):
‘‘Foreclosure of lien. In addition and as an alternative to any 

other remedy provided by this Act, or by the laws of the State of 
Illinois the Director may enforce the lien herein created by petition 
in the name of the People of the State of Illinois to the Circuit Court 
of the county wherein the property subject to the lien is situated, 
praying that the lien which has attached to said property, be foreclosed 
and the aforesaid property be sold in the same manner as in cases of 
foreclosure of mortgages upon personal property in courts of record. 
In all such cases, it shall not be necessary that said petition describe 
the property to which said lien has attached and it shall be the duty 
of the employer against whom such petition has been filed to file in 
said proceedings, a full and complete schedule, under oath, of all per-
sonal property and rights thereto which he owned at the time the 
contributions, upon which the lien sought to be foreclosed in [is] 
based, become due, or which he subsequently acquired, indicating upon 
such schedule the property so owned by such employer which was, 
°r is used by such employer in connection with his trade, occupation, 
profession or business, and if such employer shall so fail to do after 
having been so ordered by the court, he may be punished as in other 
cases of contempt of court.”
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dent that consummates the lien upon the specific and as-
certainable property. The enforcement proceedings after 
that recordation are only an enforcement of a lien already 
fixed upon the specific property adequately described in 
the recorded notice.

The Court suggests that the ruling in United States v. 
Texas, 314 U. S. 480, that the statutory lien on “property 
devoted to or used in his business” is not a specific and 
fixed lien entitled to priority over the United States, is 
persuasive that similar words in the Illinois statute are not 
specific and constant. But in the Texas case, no steps had 
been taken to fix the amount of the lien on the property 
devoted to the business, p. 487. Of course, therefore, the 
lien could not be fixed and certain. This final step to 
perfect the lien had been taken in the present case.

As the Court concludes no specific lien attaches to ascer-
tainable property, I content myself with adding, as to the 
respective priorities of the United States and a lienor with 
a specific lien on ascertainable property, that in my opinion 
such a lienor has priority for his lien despite Rev. Stat. 
§ 3466. See Thelusson v. Smith, 2 Wheat. 396, 424; 
Conard v. Atlantic Insurance Co., 1 Pet. 386, 441; United 
States v. Waddill Co., 323 U. S. 353,355.

Mr . Justi ce  Jackson  joins in this dissent.
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UNITED STATES v. SHERIDAN.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SIXTH CIRCUIT.

No. 53. Argued November 12, 13, 1946.—Decided December 23, 
1946.

1. A person who cashes in one State a forged check drawn on a bank 
in another State, knowing it to have been forged and that it would 
be forwarded across state lines to the drawee bank, and the check 
actually being so forwarded, is guilty of a violation of § 3 of the 
National Stolen Property Act, which forbids any person to “cause 
to be transported in interstate . . . commerce” any forged check 
“with unlawful or fraudulent intent.” Kann v. United States, 323 
U. S. 88, distinguished. Pp. 381-391.

2. Proof that a defendant cashed certain checks, receiving cash, goods 
or services, that they were drawn on a bank in another State, that 
they were forwarded to the drawee bank for payment, that they 
purported to be signed by an agent of the Government, that the 
Government had no such agent, and that the checks were returned 
unpaid and marked “no account,” held sufficient to sustain a con-
viction for fraudulently causing the transportation in interstate 
commerce of forged checks, knowing them to have been forged, 
in violation of § 3 of the National Stolen Property Act. Pp. 
391-392.

3. Since the Circuit Court of Appeals, having reversed the conviction 
on other grounds, did not pass upon respondent’s contention that 
certain evidence was inadmissible, the case is remanded for consider-
ation of that question. Pp. 391-393.

4. The record contains neither the instructions given nor the rulings 
on instructions requested. In the circumstances of this case, taking 
any corrective action in order to obtain a complete record may be 
left to the judgment of the Circuit Court of Appeals upon the 
remand. Pp. 392-393.

152 F. 2d 57, reversed.

Respondent was convicted of a violation of § 3 of the 
National Stolen Property Act. The Circuit Court of Ap-
peals reversed. 152 F. 2d 57. This Court granted cer-
tiorari. 328 U. S. 829. Reversed, p. 393.

727731 0—47---- 30
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Leon Ulman argued the cause for the United States. 
With him on the brief were Solicitor General McGrath, 
John R. Benney, Robert S. Erdahl and Sheldon E. 
Bernstein.

John H. Pickering argued the cause and filed a brief for 
respondent.

Mr . Justi ce  Rutledge  delivered the opinion of the 
Court.

Sheridan was indicted on three counts for having vio-
lated § 3 of the National Stolen Property Act, as amended, 
48 Stat. 794, 53 Stat. 1178,18 U. S. C. § § 413-419. A jury 
found him guilty on all counts.1 On the authority of 
Kann v. United States, 323 U. S. 88, the Circuit Court of 
Appeals for the Sixth Circuit reversed the conviction. 
152 F. 2d 57. Because of doubt as to the applicability of 
the Kann case, we granted certiorari.2 328 U. S. 829.

Each count charged that Sheridan, with fraudulent in-
tent, caused the transportation in interstate commerce of 
a specified forged check, knowing it to have been forged. 
The proof3 offered to support these counts showed that 
on July 19, 1943, in Jackson, Michigan, Sheridan cashed 
three checks, receiving for them either cash or cash and 
hotel service or goods. Two, which were made the basis

1 The record states that respondent “having been fully informed of 
his constitutional right to counsel, and having been asked whether he 
desired counsel assigned, . . . stated he did not desire the assistance 
of counsel.”

2 Since certiorari was granted Clarke v. Sanjord, 156 F. 2d 115, has 
been decided by the Fifth Circuit. It appears to be in conflict with 
the case at bar. See also Tolle v. Sanjord, 58 F. Supp. 695.

3 The proceedings at trial were not stenographically reported. 
Hence the parties prepared a statement of evidence from memory and 
from notes made during the course of the trial, and stipulated that it 
“substantially sets forth the testimony and evidence” presented by 
the Government. Upon approval of the District Court, the statement 
was made part of the record.
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of counts one and two, were drawn on a bank in Cape 
Girardeau, Missouri, were payable to the order of “P. H. D. 
Sheridan,” and purported to be drawn by “U. S. E. F. C. 
14A A. J. Davis, Commissioner.” As will be seen, it is 
not necessary to consider the third count, involving the 
other check.

From the endorsements it was clear that each check had 
been cashed by or deposited in banks at Jackson, Michi-
gan. They forwarded the two checks drawn on the Mis-
souri bank to it for payment. Both were marked “no 
account” and returned unpaid to the forwarding bank. 
An agent of the Federal Bureau of Investigation testified 
that his office had conducted an investigation in Wash-
ington, D. C., and that the United States Department of 
Commerce had no agent “U. S. E. F. C. 14A,” nor one 
“A. J. Davis, Commissioner.”

Sheridan was sentenced to five years’ imprisonment on 
each count, the sentences to run concurrently. Hence, if 
the conviction on any is valid, it is unnecessary to consider 
the convictions on the other two. Hirabayashi v. United 
States, 320 U. S. 81, 85; Pinkerton v. United States, 328 
U. S. 640, 641, n. 1. Accordingly, for the purposes of this 
decision it may be taken that only the convictions on 
counts one and two are in issue.4

I.

The pertinent part of amended § 3 is set out in the 
margin.5 Whether or not Sheridan’s situation is within

4 Count two is identical in effect with count one for the purposes of 
the argument made here. Count 3, however, involves a check signed 
by respondent in his own name as maker, and the Government—appar-
ently of the view that such a check is not “altered” or “counter-
feited”—states: “It is not clear that such a check is falsely made or 
forged within the general law.”

5 The pertinent text of § 3 is as follows: “Whoever shall transport 
or cause to be transported in interstate or foreign commerce any goods
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the intended coverage depends upon the answer to be given 
to two questions, namely: (1) Did he cause to be trans-
ported in interstate commerce any forged security;6 (2) if 
so, did he do this “with unlawful or fraudulent intent”? 
It is in these respects that the section’s meaning must 
be determined.

It is not questioned that the checks were “securities,” 
that they were “forged,” or that they were transported 
in interstate commerce.7 It is urged, however, that Sheri-
dan did not “cause” the transportation, since his objec-
tive was attained when he cashed the checks and what 
happened to them later was of no consequence to him or 
his plan. Hence it is concluded that he can be said to 
have “caused” the transportation only in the sense that it 
would not have occurred if he had not cashed the checks. 
This “but for” relation is considered insufficient since the 
statute is thought not simply to forbid use of interstate

wares, or merchandise, securities, or money, of the value of $5,000 or 
more theretofore stolen, feloniously converted, or taken feloniously 
by fraud or with intent to steal or purloin, knowing the same to have 
been so stolen, feloniously converted, or taken, or whoever with unlaw-
ful or fraudulent intent shall transport or cause to be transported m 
interstate or foreign commerce any falsely made, forged, altered, or 
counterfeited securities, knowing the same to have been falsely made, 
forged, altered, or counterfeited, or whoever with unlawful or fraudu-
lent intent shall transport, or cause to be transported in interstate or 
foreign commerce, any bed piece, bed plate, roll, plate, die, seal, stone, 
type, or other tool, implement, or thing used or fitted to be used in 
falsely making, forging, altering, or counterfeiting any security, or 
any part thereof, shall be punished by a fine of not more than 
$10,000 or by imprisonment for not more than ten years, or 
both . . . .” 48 Stat. 794, 795, as amended by 53 Stat. 1178. 
(Emphasis added.)

6 The Act, § 2 (b), defines the term “securities” as including 
checks.

7 The sufficiency of the evidence to prove the fact of forgery is chal-
lenged, cf. Part III, but for the purposes of the principal contentions, 
it is conceded arguendo.
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commerce for transportation of forged securities without 
more, but to outlaw such use only when it contributes to 
or is an essential part of carrying out the intended specific 
fraud.

The second contention, though stated differently, comes 
substantially to the same thing. It is that, upon the 
assumption Sheridan may be held to have “caused” the 
transportation, still he did not do so with the requisite 
“unlawful or fraudulent intent,” namely, to aid in 
completing the fraud. These views are bolstered by 
strong reliance on the Kann decision.

The Government answers with essentially two argu-
ments. One is drawn primarily from the embodiment of 
amended § 3 in the National Stolen Property Act. It is 
shortly that the offense takes color and character from 
the other offenses with which it is associated in the 
context of § 3. Broadly, therefore, the Government says 
that the section as amended excludes forged securities 
from interstate transportation just as it does stolen goods,8 
money or securities, counterfeited securities and counter-
feiting tools; or, for that matter, just as diseased cattle, 
lottery tickets, adulterated foods, etc., are excluded under 
various statutes related to the National Stolen Property 
Act.9 More narrowly the Government argues that the

8 See Hearings before the Committee on the Judiciary on H. R. 
10287, 70th Cong., 1st Sess.; H. Rep. 2528, 70th Cong., 2d Sess.; H. 
Rep. 1462, 73d Cong., 2d Sess.; S. Rep. 538, 73d Cong., 2d Sess.; 
H. Rep. 1599, 73d Cong., 2d Sess.; H. Rep. 422, 76th Cong., 1st Sess.; 
S. Rep. 674,76th Cong., 1st Sess.

See note 5 for pertinent text of § 3.
9 The National Stolen Property Act is said to be modeled after the 

National Motor Vehicle Theft Act, 41 Stat. 324. H. Rep. 2528, 70th 
Cong., 2d Sess., 4; H. Rep. 1462, 73d Cong., 2d Sess., 2.

See also the Animal Industry Act of 1884, 23 Stat. 31; the Act for 
the Suppression of Lottery Traffic of 1895, 28 Stat. 963; the Pure 
Food and Drug Act of 1906, 34 Stat. 768; the White Slave Traffic Act 
of 1910, 36 Stat. 825; the Webb-Kenyon Act of 1913, 37 Stat. 699.
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transportation here necessarily aided or contributed to the 
perpetration of the fraud, if not by enabling respondent 
to secure possession originally of its fruits, then by giving 
him the necessary interval to make his escape and thus 
to avoid either prosecution or restitution of the amount 
which early detection would make probable.

As an entirely fresh matter, we should have difficulty in 
avoiding the force of the Government’s views. The 
setting of the offense in amended § 3, together with the 
complete absence of anything in the legislative history to 
indicate that causing interstate transportation of forged 
securities was designed to be treated differently from 
causing the transportation of stolen goods, counterfeited 
securities, counterfeiting tools, etc., indicates plainly that 
transporting all these articles is to be treated in the same 
manner and, moreover, not in the limited sense for which 
respondent argues.

Congress had in mind preventing further frauds or the 
completion of frauds partially executed. But it also con-
templated coming to the aid of the states in detecting and 
punishing criminals whose offenses are complete under 
state law, but who utilize the channels of interstate com-
merce to make a successful getaway and thus make the 
state’s detecting and punitive processes impotent.10 This 
was indeed one of the most effective ways of preventing 
further frauds as well as irrevocable completion of par-
tially executed ones. In the light of this purpose, we do 
not believe that Congress intended to restrict the pro-

10 See H. Rep. 2528, 70th Cong., 2d Sess., 2: “Most of the States 
have laws covering the underlying principle of this proposed legislation, 
but it must be remembered that the jurisdiction of the State court 
does not reach into all of the States, especially when the matter of 
producing witnesses and bringing to the court the proof is concerned. 
See also Hearings before the Committee on the Judiciary on H. R« 
10287, supra note 8, passim.
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hibited transportation of stolen goods, securities and 
money, or of counterfeited securities and counterfeiting 
tools, to situations where it would be effective to complete 
a specific fraud, in the sense of enabling the defrauder to 
secure possession initially of what he seeks. The intent 
was more general.

It is true that amended § 3 forbids the interstate trans-
portation of forged and counterfeited securities, and forg-
ing and counterfeiting tools, “with unlawful or fraud-
ulent intent,” while the earlier-proscribed transportation 
of stolen goods, securities and money is not required in 
terms to be done with such an intent, but only with knowl-
edge that they have been stolen. This difference would 
seem to be entirely procedural, not substantive in charac-
ter.11 But, in any event, it is not controlling here. For the 
question remains whether the Kann case requires us to 
hold that “with unlawful or fraudulent intent” must be 
taken as restricting the forbidden transportation to cases 
where that element aids in originally securing the fruits 
of the fraud.

11 One who knowingly transports stolen goods would do so for one 
of three sorts of objects, namely: (1) to dispose of them or use them 
unlawfully; (2) to aid in concealing the theft, thus avoiding prosecu-
tion for himself or another; or (3) for some purpose wholly innocent, 
such as to turn them over to the police or the rightful owner.

In the first two instances there would be inherent in the act “unlaw-
ful intent” or “fraudulent intent,” though proof of this might not be 
required apart from the proof of knowledge and absence of any show-
ing of innocent purpose. Congress obviously did not intend to make 
criminal such an instance as the third. However, proof of the innocent 
intent might be required as matter of defense, the other elements being 
made out. In other words, it may well be doubted that adding the 
requirement “with unlawful or fraudulent intent” in the amended 
part of the section added anything to the substantive crime; for its 
effect is apparently only to require the state to allege and prove the 
unlawful or fraudulent intent, rather than to require the defendant 
to allege and prove his innocent purpose.
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II.
That case held that one alleged to be party to a fraud-

ulent scheme could not be convicted under § 215 of the 
Criminal Code, 18 U. S. C. § 338, for using the mails “for 
the purpose of executing such scheme,” by proving that he 
or his associates cashed checks, receiving the proceeds at 
forwarding banks, which in turn mailed them to the 
drawee banks for collection, the checks being neither 
forged nor dishonored by the banks on which they were 
drawn. We think the case is distinguishable both on the 
statutes applied and on the facts. In order that com-
parison may be exact, we set forth the applicable 
wording of the two sections.

Section 215 of the Criminal Code, involved in the Kann 
case, is as follows: “Whoever, having devised . . . any 
scheme or artifice to defraud, or for obtaining money or 
property by means of false or fraudulent pretenses, rep-
resentations, or promises, . . . shall, for the purpose of 
executing such scheme or artifice or attempting so to do, 
place, or cause to be placed, any letter ... in any post 
office, or . . . cause to be delivered by mail according to 
the direction thereon . . . any such letter, . . . shall be 
fined not more than $1,000, or imprisoned not more than 
five years, or both.” (Emphasis added.)

Amended § 3 of the Stolen Property Act reads perti-
nently, except for its important contextual coloring:1

. . whoever with unlawful or fraudulent intent shall 
transport or cause to be transported in interstate . . • 
commerce any falsely made, forged, altered, or counter-
feited securities, knowing the same to have been falsely 
made, forged, altered, or counterfeited, . . . shall be pun-
ished by a fine of not more than $10,000 or by imprison-
ment for not more than ten years, or "both . . (Empha-
sis added.)

12 See note 5.
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Under § 215 the express requirement is that the mailing 
or causing to be delivered by mail shall be “for the pur-
pose of executing such scheme or artifice or attempting so 
to do.” There is no such explicit requirement in amended 
§ 3. The wording there is that the interstate transporta-
tion shall be done “with unlawful or fraudulent intent.” 
This different wording and the difference in the contextual 
settings of the proscriptions have meaning, we think, to 
make their effects distinct. We emphasize at the outset 
that amended § 3 is part of a scheme of federal-state coop-
eration in apprehending and punishing criminals, while 
§ 215 deals only with a distinctly federal crime.

The language of amended § 3 is broader and less 
specific than that of § 215. The word “unlawful” in the 
former is not to be ignored. Nor is it to be rendered 
meaningless by identifying it with “fraudulent,” more 
especially if the latter is to be endowed with the restric-
tive connotation, not expressly stated, of “for the purpose 
of executing such scheme.” The word “unlawful” has no 
such narrow meaning. Literally it is broad enough to in-
clude any unlawful purpose, such as to aid in concealing 
what has been done and thus in avoiding prosecution and 
restoration.

Moreover, in the Kann setting, the quoted wording now 
sought to be read into amended § 3 was restricted to signifi-
cance in relation to getting the proceeds of the checks 
irrevocably, and the subsequent mailing was held to have 
no significant influence in producing that effect or, there-
fore, upon completing the scheme;13 or, moreover, toward 
concealing the crime.

Whether or not in those circumstances the mailing had 
concealing effects, the situation in this respect was very 
different from the one now presented. The checks there

13 It was as to this conclusion that four members of the Court 
dissented. 323 U. S. at 95.
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were not forged or altered. Here they were. There the 
checks were honored by the drawees after the mailing. 
Here they were dishonored after the transportation. 
There the payee-indorsers knew they would not be. In 
that case the mailing was much less likely to produce dis-
closure than was the transportation in this one. Accord-
ingly the irrevocable completion of the scheme was much 
less affected by the mailing than it was by the transporta-
tion here. So also with any concealing effect of the trans-
portation and, therefore, with any unlawful or fraudulent 
intent concerning it.

Indeed the Kann opinion recognized that in other cir-
cumstances a different result might be called for, even 
under the explicit and restricted purposive requirement of 
§ 215. For in putting aside the cases sustaining con-
victions where use of the mails was “a means of con-
cealment so that further frauds which are part of the 
scheme may be perpetrated,” 14 the Court said: “In these 
the mailing has ordinarily had a much closer relation to 
further fraudulent conduct than has the mere clearing of 
a check, although it is conceivable that this alone, in some 
settings, would be enough.” 323 U. S. at 95.

The Court was not dealing with the transmission of a 
forged check, certain to be dishonored after the mailing or 
transportation, or therefore with a situation in which the 
forbidden transmission was either so likely to result in dis-
closure of the crime or so obviously intended to provide 
an interval for escape before that disclosure would be 
made.15 16 We cannot say that in circumstances such as are 
now here the same result would have been reached in ap-
plying § 215, in view of these differences and the express

14 United States v. Lowe, 115 F. 2d 596; Dunham n . United States,
125 F. 2d 895; United States v. Riedel, 126 F. 2d 81.

16 The discovery of the scheme resulted from an examination of the 
allegedly defrauded corporation’s books by a Government examiner, 
not as here from return of the checks unpaid by the forwarding bank.
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reservation made for other situations involving greater 
possibilities for concealment.

This is enough to distinguish the Kann case. But we 
think, in addition, we would be altogether unjustified to 
rewrite the words “with unlawful or fraudulent intent” 
to mean “for the purpose of executing such scheme or 
artifice” in the sense of aiding to secure possession of the 
proceeds of the checks irrevocably, which was the mean-
ing given that phrase in the Kann decision. Apart from 
the absence here of irrevocability in the legal sense, to do 
this would be to disregard what we think was Congress’ 
clear purpose to make amended § 3, like the section in its 
original form, a means of apprehension and of punish-
ment substantially, though not strictly in the legal sense, 
for past crimes of the sort specified in situations where 
interstate commerce was used as a method of defeating 
the state’s exercise of those functions.

We cannot thus tear the transportation of forged checks 
from its setting and give it the distinct status, with refer-
ence to intent, as compared with the other forbidden 
transportations, which we think would result from re-
spondent’s reading. In amending § 3 Congress was 
extending the federal law enforcement arm to reach pri-
marily the larger dealers in forged and counterfeited 
securities.16 Not only forged checks, but forged or coun-
terfeited bonds and coupons, as well as other forms of 
securities, and the instruments with which these are made, 
were the target. The legislative history shows that the 
purpose was to bring operators in these false securities into 
substantially the same reach of federal power as applied 
to others dealing in stolen goods, securities and money.17 
In one respect the object was to make their apprehension

6 See the letter from the Attorney General to Senator Ashurst, 
Chairman of the Senate Committee on the Judiciary, set out in S. Rep. 
674,76th Cong., 1st Sess., 2.

17 Ibid.



390 OCTOBER TERM, 1946.

Opinion of the Court. 329 U. S.

and conviction more easy, for the $5,000 minimum in value 
was intentionally omitted. The amendment was thus 
an extension, not a contraction of the preexisting 
provisions.

The purpose however was not to reach persons inno-
cently, but knowingly, transporting the forbidden articles. 
Hence it was necessary to introduce safeguarding lan-
guage. This was done by inserting “with unlawful or 
fraudulent intent.” Broad as this was, it was sufficient 
for the purpose of excluding innocent transportation. We 
do not think it was also intended to safeguard the coun-
terfeiter or professional forger, simply because the trans-
portation alleged and proved does not aid him initially in 
securing the possession of the proceeds of his fraudulent 
dispositions. To take this view would nullify much of the 
amendment’s intended effectiveness.

Nor can we treat forged checks differently from other 
securities, either because they are forged or because the 
forgery is done by “little fellows” who perhaps were not 
the primary aim of the congressional fire. The statute 
expressly includes checks.18 It makes no distinction 
between large and small operators. There is no room for 
implying such a distinction in view of the absence of the 
$5,000 limitation with respect to the transportation of 
forged checks. Whether or not Congress had in mind 
primarily such small scale transactions as Sheridan’s, 
his operation was covered literally and we think pur-
posively. Had this not been intended, appropriate 
exception could easily have been made.

If it is assumed that the evidence supports the conclu-
sions on which the case has come here,19 Sheridan per-
petrated three frauds, including two forgeries, in one day. 
Forgery, thus repeated, is not amateurish, though the

18 See note 6.
19 See Part III.
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amounts obtained are small. Notoriously the crime done 
once becomes habitual. And forgers are notoriously 
itinerant. Drawing the check upon an out-of-state bank, 
knowing it must be sent there for presentation, is an 
obviously facile way to delay and often to defeat appre-
hension, conviction and restoration of the ill-gotten gain. 
There are sound reasons therefore why Congress would 
wish not to exclude such persons, among them the very 
ease with which they may escape the state’s grasp.

A word will dispose of the idea that Sheridan did not 
“cause” the transportation. Certainly he knew the checks 
would have to be sent to the Missouri bank for collection. 
Given the proven forgery and uttering, no other conclusion 
would be possible. Necessarily, too, it would follow he 
intended the paying bank to send the checks there for that 
purpose. He knew they must cross state lines to be pre-
sented. One who induces another to do exactly what he 
intends, and does so by defrauding him, hardly can be 
held not to “cause” what is so done. The Kann case itself 
is authority for the Government on this point, in fact goes 
farther than is necessary here. For, as respected the same 
contention there advanced, the opinion said: “. . . we 
think it a fair inference that those defendants who drew, 
or those who cashed, the checks believed that the banks 
which took them would mail them to the banks on which 
they were drawn, and, assuming the petitioner partici-
pated in the scheme, their knowledge was his knowledge.” 
323 U. S. at 93. The statement was in answer to argu-
ment that Kann had not “caused” the mailing.

III.
Since the Circuit Court of Appeals reversed the convic-

tion on all counts on its view that the Kann case was con-
trolling, it did not discuss respondent’s other contentions. 
These are renewed here. They are, first, that the evidence 
was insufficient to support the verdict; and, second, that
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certain testimony was inadmissible, including that of the 
federal agent to the effect that the Department of Com-
merce had no agency “U. S. E. F. C. 14A” nor one “A. J. 
Davis, Commissioner.” On the facts the two contentions 
are closely related.20

We express no opinion as to the admissibility of the evi-
dence. It is desirable that the litigants and this Court, 
if the case is again before us, have the benefit of the views 
of the Circuit Court of Appeals. See United States v. Bal-
lard, 322 U. S. 78, 88. However, with respect to the first 
contention, upon the assumption that the record, as stipu-
lated, correctly sets forth the evidence introduced by the 
Government and also that all the evidence was admissible, 
it follows from our discussion of the statute that the evi-
dence was sufficient to send the case to the jury. The jury 
properly could have inferred that respondent had forged 
the checks in question;21 that he therefore had knowledge 
of their spurious character; and, furthermore, that the 
checks were negotiated and caused to be transported with 
unlawful or fraudulent intent.

However, counsel assigned here for respondent calls our 
attention to the fact that the instructions given and the 
rulings on instructions requested do not appear in the 
record. He suggests that, if the cause should be remanded 
to the Circuit Court of Appeals for further proceedings, it 
would be appropriate for us to suggest to that court in the 
remand that it exercise its powers to secure a complete bill 
of exceptions, including the instructions given and all per-
tinent rulings in connection therewith.

That course has been followed in unusual circumstances. 
See Miller v. United States, 317 U. S. 192, 199-200; Hei-

20 It is argued that excluding the evidence regarded as inadmissible 
would render the remaining evidence insufficient.

21 That is, the checks which form the basis of counts 1 and 2. We 
express no opinion concerning the check on which count 3 was based. 
See note 4.
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wig v. United States, 328 U. S. 820. Such circumstances 
are presented on this record. Respondent defended him-
self at the trial. He did not have counsel on the appeal. 
The case is here in forma pauperis, and it is stated in 
his brief that “respondent is now confined in a Michigan 
state prison, is without funds and is unable to employ 
counsel of his own choice.” Since the decision in Miller 
v. United States, supra, the Federal Rules of Criminal 
Procedure have taken effect22 and expressly provide 
that they shall govern all proceedings pending at the effec-
tive date “so far as just and practicable.” 23 Rule 59. 
Bills of exception are abolished.24 Since the record con-
tains a statement of the evidence, apparently the only 
serious deficiency is in the matters relating to the instruc-
tions, noted above. In these circumstances we think tak-
ing any corrective action, in this respect or otherwise, in 
the interest of seeing that substantial justice is done, well 
may be left to the judgment of the Court of Appeals.

The judgment is reversed and the cause is remanded to 
that court for further proceedings in conformity with this 
opinion.

The  Chief  Justi ce  and Mr . Just ice  Douglas  dissent.

2218 U. S. C. following § 687, effective March 21,1946.
23 In this case the indictment was filed on October 27, 1944; the 

jury verdict and judgment were filed on November 30, 1944; the 
judgment of the Circuit Court of Appeals was entered on November 19, 
1945; and a Government petition for rehearing was denied on January 
28,1946. Certiorari was granted on May 13,1946.

24 See Rule 39 (c) and the note prepared under the direction of the 
Advisory Committee on Rules for Criminal Procedure. “The new rule 
supersedes Rules VII, Vili, and IX of the Criminal Appeals Rules of 
933, 292 U. S. 661. One of the results of the change is the abolition 

of bills of exceptions.” S. Doc. 175, 79th Cong., 2d Sess., 62-63.
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EDWARD KATZINGER CO. v. CHICAGO METAL-
LIC MANUFACTURING CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT.

Nos. 70 and 71. Argued November 14,15,1946.—Decided January 6, 
1947.

A patent-licensing agreement provided that the licensee should sell 
the licensed products at prices fixed by the licensor and should be 
estopped from denying the validity of the patent. The products 
were sold widely in interstate commerce. A controversy having 
arisen as to the coverage of certain products by the patent, the 
licensing agreement was terminated, the licensee sued for a declara-
tory judgment declaring the patent invalid, and the licensor counter- 
claimed for unpaid royalties or damages for infringement. The 
patent was held invalid. Held:

1. In these circumstances, the licensee is not estopped to challenge 
the validity of the patent. Sola Electric Co. v. Jefferson Electric 
Co., 317 U. S. ,173; Scott Paper Co. v. Marcalus Mfg. Co., 326 U. S. 
249. Pp. 398-401.

2. The licensee’s obligations to pay royalties and to sell at prices 
fixed by the licensor are not severable. P. 401.

3. Since the royalties here claimed accrued, if they accrued at 
all, prior to the time the licensing agreement terminated, the fact 
of subsequent termination does not free the promise to pay royalties 
from the taint of the price-fixing provision. P. 401.

4. The alleged fact that the licensee suggested the price-fixing 
provision in the licensing agreement does not estop him from chal-
lenging its validity as being in violation of the anti-trust laws. 
P.401.

5. The specific contract not to challenge the validity of the patent 
cannot override congressional policy against contracts in restraint 
of interstate trade any more than can an implied estoppel. P. 402.

153 F. 2d 149, affirmed.

In a suit by a licensee for a declaratory judgment declar-
ing a patent invalid, the licensor counterclaimed for un-
paid royalties or damages for infringement. The District



KATZINGER CO. v. CHICAGO MFG. CO. 395

394 Opinion of the Court.

Court held that the licensee was estopped to challenge 
the validity of the patent. The Circuit Court of Appeals 
reversed and remanded to the District Court to pass on 
the validity of the patent. 139 F. 2d 291. The District 
Court held the patent invalid. The Circuit Court of 
Appeals affirmed. 153 F. 2d 149. This Court granted 
certiorari. 328 U. S. 826. Affirmed, p. 402.

Charles J. Merriam argued the cause for petitioner. 
With him on the brief was Stanley Hoods.

Max W. Zabel argued the cause for respondent. With 
him on the brief was Ephraim Banning.

Acting Solicitor General Washington, Assistant At-
torney General Berge, Charles H. Weston and Philip 
Marcus filed a brief for the United States, as amicus 
curiae.

Mr . Justi ce  Black  delivered the opinion of the Court.
The question here is whether the defendant, in a suit 

to recover royalties only under a terminated patent license 
agreement containing price-fixing provisions, can chal-
lenge the validity of the patent despite a covenant in the 
license contract that he would not do so.

The petitioner, Edward Katzinger Company, and the 
respondent, Chicago Metallic Mfg. Company, make and 
sell tin baking pans. The undenied testimony was that 
Metallic sold its pans over a large part of the United 
States, probably in every state in the country. Katzinger 
became owner of Jackson patent No. 2,077,757 on a certain 
type of pan.1 Metallic, accused of infringing, entered into 
a licensing contract under which, upon payment of stipu-
lated royalties, it was authorized to manufacture and sell 
pans made in accordance with the claimed invention.

1 Other patents, originally in suit, are not involved in this case.

727731 0—47---- 31
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Sections 3 and 11 of the license contract, set out below,2 
provided that Metallic, like all other licensees, should sell 
these pans at prices fixed by Katzinger. Royalties were to 
be computed on the basis of “net sales” of articles “made 
in accordance with any of the patents or applications 
under this license.” Section 14 provided that if Metallic 
elected to terminate the contract, without ceasing to man-
ufacture the pans, Metallic should “be estopped from 
denying the validity of said patent . . . and be deemed

2 “3. Licensor agrees that while this agreement remains in force 
and effect, if it permits others under license or other agreement to 
manufacture or sell articles or devices embodying or made in accord-
ance with any of the patents or applications hereinbefore described, 
upon terms more favorable than those granted the Licensee here-
under, the Licensor shall immediately notify the Licensee hereunder 
and grant the same terms to the Licensee.”

“11. Licensor reserves the right to establish a minimum sales price 
for the articles or products which Licensee is licensed to manufacture 
hereunder and to modify or change such minimum prices from time 
to time during the life of this agreement. The Licensor, as well as 
Licensee and any other person, persons or corporation licensed by 
Licensor, shall not, with the consent of Licensor, sell or offer for sale, 
or otherwise dispose of any of the licensed devices or products below 
said minimum sales price, or on more favorable terms of sale than 
those set forth in any such scale of prices so established by Licensor. 
Contemporaneously with the execution and delivery of this license 
agreement, Licensee has received from Licensor a schedule of minimum 
prices, effective as of the date hereof, below which none of the products 
or devices made under this license shall be sold. Licensor reserves 
the right, upon thirty (30) days’ notice in writing given by Licensor 
to Licensee, to change said minimum prices from time to time during 
the life hereof. On such articles or devices made and sold by Licensee 
as to which Licensor shall have failed or neglected to establish a 
minimum sales price, the royalty shall likewise be computed on the 
net sales price received by Licensee from its customers. Licensee or 
its duly authorized representatives shall have access from time to 
time to the books of account of Licensor during ordinary business 
hours for the purpose of determining whether or not Licensor has 
complied with the provisions of this paragraph.”
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an infringer thereof.” Metallic maintained the patentee- 
fixed prices and paid royalties on pans deemed by it to 
be covered by the patent.3

A controversy later arose as to whether certain types of 
pans manufactured by Metallic were covered. Declining 
to pay royalties on this type of pan, Metallic gave notice 
of termination of the contract and initiated this action for 
a declaratory judgment praying that the court declare that 
the patent was invalid for want of invention and that the 
controversial pans were not covered by, and did not in-
fringe, any of Katzinger’s patents. Katzinger in an 
answer and counterclaim alleged, so far as material here, 
that the patent covered all the Metallic pans, that Metallic 
was estopped to challenge validity of the patent by § 14 of 
the contract, and that Metallic either owed royalties or was 
liable for infringement. It prayed, among other things, for 
an accounting for unpaid royalties which were to be com-
puted at 2.5% to 5% of the sales price which was governed 
by the minimum price list attached to the license.4 In the 
alternative it prayed that Metallic be required to account 
for profits and damages as an infringer. The District 
Court held that Metallic was estopped to challenge the 
validity of the patents, and, treating them as valid, found 
that the patent claims did cover all the pans. Accord-

3 Of course it is the unlawful agreement, whether it is executed or 
not, which violates the anti-trust laws. United States v. Socony- 
Vacuum Oil Co., 310 U. S. 150; American Tobacco Co. v. United 
States, 328 U. S. 781, 809. In the cases here the parties stipulated 
that “in pursuance of this license agreement Metallic did, for a period 
of two years more or less, exercise the license therein given by making 
certain tinware products,” maintaining “minimum prices and paying 
therefor the applicable royalties.” While the court originally made 
findings to the effect that Metallic did not attempt to carry out the 
price-fixing agreement and was willing to have it removed from the 
contract, these findings were expressly vacated on remand.

The schedule of minimum prices incorporated by reference into the 
license agreement was set out as an exhibit in Katzinger’s counterclaim.
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ingly, it ordered an accounting to determine royalties due 
for the period prior to termination of the license contract, 
and for infringement damages thereafter.

Relying upon our decision in Sola Electric Co. v. Jeffer-
son Electric Co., 317 U. S. 173, the Circuit Court of Ap-
peals reversed. It held that the agreement to fix prices 
was inseparably connected with the agreement to pay roy-
alties; that if the patent was invalid, the price-fixing pro-
vision violated the federal anti-trust laws; that conflict 
of the price-fixing provision with the anti-trust laws would 
make the agreement to pay royalties unenforceable; and 
that the District Court had erred in barring Metallic 
from challenging the patent’s validity as a predicate to 
establishing the illegality and consequent unenforceability 
of the royalty covenant. The cause was remanded to the 
District Court to pass upon validity of the patent. 139 F. 
2d 291. That Court then held the patent invalid and ren-
dered judgment for Metallic. The Circuit Court of 
Appeals affirmed. 153 F. 2d 149. We granted certiorari 
because of a conflicting decision in Westinghouse Electric 
& Mfg. Co. v. MacGregor, 350 Pa. 333,38 A. 2d 244. The 
Pennsylvania Supreme Court in the MacGregor case ruled 
that price-fixing provisions in a license agreement such as 
the one before us were severable from the agreement to 
pay royalties, and read our Sola case as though it were a 
holding that a licensee was estopped to challenge a pat-
ent’s validity except in cases where a licensor sought 
affirmative relief to enforce price-fixing provisions of a 
license.

We need not consider whether under the ruling of 
Bement v. National Harrow Co., 186 U. S. 70, 87-91, these 
price-fixing provisions would be lawful if the patent were 
valid. The question here is entirely different. Nor need 
we, as it has been suggested, discuss this Court’s opinions 
in Kinsman v. Parkhurst, 18 How. 289, and United States
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v. Harvey Steel Co., 196 U. S. 310, which were concerned 
with particular circumstances there involved. In the Sola 
case we declined to examine these prior decisions, holding 
that neither of them was relevant because “no price-fixing 
stipulation was involved in the license contract” at issue in 
those cases. So here, it would be inappropriate to re-ex-
amine those decisions now. Under what other circum-
stances a federal rule of estoppel might be applied is a 
question which can be met when particular facts pre-
sent it.

The Sola case reaffirmed past decisions holding that 
price-fixing agreements such as those here involved are 
unenforceable because of violations of the Sherman Act 
save as they may be within the protection of a lawful 
patent. That case held further that local rules of estoppel 
cannot screen such agreements from court scrutiny, and 
that federal courts must, in the public interest, keep the 
way open for the challenge of patents which are utilized 
for price-fixing of interstate goods. It is true that the 
licensor there not only sought a recovery of royalties, but 
prayed generally for an injunction to require observance 
of all the provisions of the license agreement, one of which 
provisions was for price-fixing. But that the chief object 
of that suit was to recover royalties and not to require ob-
servance of the price-fixing provisions is indicated by the 
fact that, while breaches of other covenants of the contract 
were alleged in the petition, and specific prayers for their 
observance were included, there was no charge that the 
licensee had breached the price-fixing covenant and there 
was no specific prayer to require observance of it. Nor 
did this Court indicate that the patent would have 
been immune from challenge had the licensor sued for 
royalties only. This would have permitted a licensor to 
be protected on an illegal contract merely because he 
chose one remedy rather than another on the same sub-
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stantive issue. If we had intended to draw such a fine 
line, it is hard to believe that such a careful writer as the 
late Chief Justice would have failed to indicate in the 
opinion or the mandate of the Court in the Sola case that 
on remand the trial court, while permitting challenge 
of the patent to defeat the injunction, must treat the 
price-fixing provision as severable, and forbid challenge 
for the purpose of defeating the claim for recovery of 
royalties.5 That decision, instead of resting on such a 
narrow procedural base, was firmly grounded upon the 
broad public interest in freeing our competitive economy 
from the trade restraints which might be imposed by 
price-fixing agreements stemming from narrow or invalid 
patents. Sola Electric Co. v. Jefferson Electric Co., supra 
at 177.

In Scott Paper Co. v. Marcalus Co., 326 U. S. 249, it was 
held that even an assignor who had sold a patent issued to 
itself was free to challenge the validity of the patent and 
thereby defeat an action for infringement by showing that 
the invention had been described in an expired patent. In 
thus emphasizing the necessity of protecting our competi-
tive economy by keeping open the way for interested per-
sons to challenge the validity of patents which might be 
shown to be invalid, the Court was but stating an often

5 The cases cited in the Sola decision rejected contentions that the 
offending price-fixing provisions should be considered severable from 
the rest of the contract and therefore enforceable. See e. g., Bement 
v. National Harrow Co., 186 U. S. 70, 88; Continental Wall Paper Co. 
v. Louis Voight & Sons Co., 212 U. S. 227,230,266.

That this Court’s attention was called in the Sola case to this 
question is shown by examination of the brief filed here for Sola which 
cited decisions of this Court to support a contention that the provi-
sions for royalties and price-fixing were inseparable and that royalties 
must be denied if the price-fixing provision were illegal. Morton Salt 
Co. v. Suppiger Co., 314 U. S. 488; Loud v. Pomona Land & Water 
Co., 153 U. S. 564, 576; Williams v. Bank of the United States, 
2 Pet. 96.
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expressed policy that “It is the public interest which is 
dominant in the patent system,” Mercoid Corp. v. Mid-
Continent Investment Co., 320 U. S. 661, 665, and that 
the right to challenge “is not only a private right to the 
individual, but it is founded on public policy which is pro-
moted by his making the defence, and contravened by his 
refusal to make it.” Pope Mjg. Co. v. Gormully, 144 U. S. 
224,235.6

If the question of severability, urged by the petitioner 
here, were a new one, we should again arrive at the con-
clusion we reached in the Sola case. Metallic’s obligation 
to pay royalties and its agreement to sell at prices fixed 
by Katzinger constituted an integrated consideration for 
the license grant. Consequently, when one part of the 
consideration is unenforceable because in violation of law, 
its integrated companion must go with it. See Hazelton v. 
Sheckells, 202 U. S. 71, 78. Moreover, solicitude for 
the interest of the public fostered by freedom from invalid 
patents and from restraints of trade, which has been mani-
fest by the line of decisions of which the Scott Paper Co. 
and Sola cases are two of the latest examples, requires that 
there should be no departure from the guiding principles 
they announced.

The royalties here claimed accrued, if they accrued at 
all, prior to the time the license agreement terminated. 
Consequently, the fact of subsequent termination does not 
free the promise to pay royalties from the taint of the 
price-fixing provision. Nor does the fact, if it be a fact, 
that Metallic itself suggested the price-fixing provision, 
bar Metallic’s challenge to the patent’s validity. For 
the contract was still illegal, whoever suggested it, so that 
there is no less reason for leaving the way open to chal-
lenge the patent as a service to the public interest than if 
Katzinger had suggested price-fixing. Finally, Metallic’s

6 See Morton Salt Co. v. Suppiger Co., supra at 492.
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specific contract not to challenge the validity of Katz- 
inger’s patent can no more override congressional policy 
than can an implied estoppel. See Scott Paper Co. n . 
Marcalus Mjg. Co., supra, at 257 and cases cited.

Affirmed.

[For dissenting opinion of Mr . Justice  Frankfurt er , 
concurred in by Mr . Justi ce  Reed , Mr . Justi ce  Jackson  
and Mr . Justice  Burton , in this case and in MacGregor 
v. Westinghouse Mjg. Co., see post, p. 408.]

Macgr egor  v . Westi nghouse  electr ic  & 
MANUFACTURING CO.

ON REHEARING.

No. 28. Reargued November 14, 1946.—Decided January 6, 1947.

A patent-licensing agreement authorized the licensee to make, use 
and sell brazing solder containing copper and phosphorus and 
required him to pay royalties and not to sell the product at prices 
lower than those charged by the licensor. After paying royalties 
on this product and also on solders containing tin or silver in 
addition to copper and phosphorus, the licensee obtained patents 
on the solders containing tin and silver and refused to pay royalties 
on them. The licensor sued in a state court for royalties. In his 
answer, the licensee challenged the validity and coverage of the 
licensor’s patent, the validity of the price-fixing agreement and 
the validity of the licensor’s exercise of its monopoly. He counter- 
claimed for refund of the royalties paid and for damages on account 
of the restraint imposed on him by the agreement. Held:

1. In these circumstances, the licensee was not estopped to chal-
lenge the validity of the licensor’s patent. Sola Electric Co. v. Jef-
ferson Electric Co., 317 U. S. 173; Scott Paper Co. v. Marcalus Mfg- 
Co., 326 U. S. 249; Katzinger Co. v. Chicago Metallic Co., ante, 
p.394. P.407.

2. The covenant to pay royalties was not severable from the 
price-fixing covenant. Katzinger Co. v. Chicago Metallic Co., ante, 
p.394. P.407.
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3. The licensee’s challenge to the validity of the patent, its alleged 
misuse, and the price-fixing covenant raised federal questions not 
governed by state rules as to estoppel or contract severability. 
P. 407.

4. If the patent is invalid, the price-fixing agreement violates 
the anti-trust laws. P. 407.

5. Since the case is remanded for a new trial, this Court will 
not now pass on the validity of the patent, the licensing agreement, 
or the licensor’s alleged misuse of its patent. Pp. 407-408.

352 Pa. 443,43 A. 2d 332, reversed.

In a suit brought by a licensor of a patent in a state 
court for royalties under a licensing agreement, the li-
censee challenged the validity of the patent, a price-fixing 
covenant in the agreement, and the licensor’s exercise of 
its monopoly, and counterclaimed for refund of royalties 
already paid and for damages resulting from the restraint 
imposed on him by the licensing agreement. The trial 
court gave judgment for the licensor. The Supreme 
Court of Pennsylvania affirmed. 352 Pa. 443, 43 A. 2d 
332. This Court granted certiorari, 326 U. S. 708, affirmed 
the judgment below in a per curiam decision by an equally 
divided Court, 327 U. S. 758, and later granted a rehearing. 
327 U. S. 812. Reversed and remanded, p. 408.

William B. Jaspert reargued the cause and filed a brief 
for petitioner.

Jo. Baily Brown reargued the cause and filed a brief for 
respondent.

Acting Solicitor General Washington, Assistant Attor-
ney General Berge, Charles H. Weston and Philip Marcus 
filed a brief for the United States, as amicus curiae.

Mr . Just ice  Black  delivered the opinion of the Court.
This case, like that of Edward Katzinger Co. v. Chicago 

Metallic Mjg. Co., ante, p. 394, this day decided, involves
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the right of a patent licensee to defend a suit for royalties 
only under a licensing agreement which contains a price-
fixing provision. Certain subsidiary questions are also 
raised.

Westinghouse Electric & Manufacturing Company 
owned Jones’ Patent No. 1,651,709. The invention 
claimed was a brazing “solder comprising copper and phos-
phorus as the main and essential constituents.” Westing-
house sued MacGregor for infringement. The litigation 
was settled, and MacGregor took a license from Westing-
house authorizing MacGregor to make, use, and sell solder 
containing the constituents described in Westinghouse’s 
patent claim. MacGregor agreed to pay 10% royalties on 
the net selling price of the solder. Sections 5 and 6 of the 
license agreement, set out below,1 required MacGregor to 
sell the solder for no less than the price Westinghouse

1 “5. Westinghouse grants this license on the express condition that 
the prices, terms and conditions of sale for use or sale in the United 
States of America, its territories and possessions of brazing solders 
embodying the invention covered by said Letters Patent and so long as 
such brazing solders continue to be covered by said patent, shall be 
no more favorable to the customer than those which from time to 
time Westinghouse establishes and maintains for its own sales of 
similar or competing brazing solders under such patent to such or 
other similarly situated customer purchasing in like quantities. Mac-
Gregor shall be notified of all such prices, terms and conditions of sale 
fixed by Westinghouse.

“The prices, terms and conditions of sale of Westinghouse may be 
changed by Westinghouse from time to time, notice being given 
MacGregor, but not less than five days’ notice shall be given before 
any such change shall go into effect.

“6. It is agreed that it shall be regarded as an evasion of this agree-
ment amounting to a breach thereof for MacGregor to reduce West-
inghouse’s sale price or alter Westinghouse’s selling terms and condi-
tions of sale directly or indirectly either through its own organization, 
its agents or others by any device, subterfuge or evasion or by any 
means whatever or to make the prices lower or the terms or conditions 
more favorable than those set forth by Westinghouse.”
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charged its own customers. MacGregor paid royalties on 
solder he made and sold which contained only phosphorus 
and copper. Later he began to make and sell solders com-
posed of phosphorus, copper, and tin, or phosphorus, 
copper, and silver. For a time he paid royalties on these. 
But he also applied for and obtained patents on these two 
latter solders which added tin and silver respectively to the 
phosphorus-copper combination.2 MacGregor then de-
clined to pay royalties on these solders on the ground that 
they were not covered by Westinghouse’s patent. West-
inghouse brought this suit for an accounting and payment 
of unpaid royalties in a Pennsylvania state court. Mac-
Gregor filed an answer denying liability and asserting a 
counterclaim. His answer asserted that the solders which 
were described in his patents were not covered by Westing-
house’s patent. He alleged that the effort of Westing-
house to make him pay royalties on these solders consti-
tuted an unlawful exercise of Westinghouse’s patent 
monopoly and that Westinghouse should not be allowed 
to recover in the courts for this reason. In a counter-
claim, he maintained that by inadvertence and mistake 
he had paid royalties on solders covered by his own 
patents. He charged that if the Westinghouse patent 
should be construed to cover these latter solders, it was 
invalid. He further contended that the price-fixing pro-
vision was a violation of the Sherman Act and the Clayton 
Act and constituted an unlawful use of Westinghouse’s 
patent monopoly which rendered the whole license agree-
ment illegal.3 In his counterclaim MacGregor asked, not

2 Copper, phosphorus and tin solder is Patent No. 2,125,680; cop-
per, phosphorus and silver solder is Patent No. 2,162,627.

The agreement to fix prices, if unlawful at all, was so whether it 
was executed or not. United States v. Socony-Vacuum Oil Co., 310 
U. S. 150; American Tobacco Co. v. United States, 328 U. S. 781,810. 
But this agreement by MacGregor to sell at fixed prices was no mere 
token, for the trial court found that on July 11, 1940, Westinghouse
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only for judgment for refund of the royalties alleged to 
have been inadvertently paid, but also for damages on ac-
count of the illegal restraint imposed upon him by the 
agreement.

The state trial court declined to consider the validity of 
the patent, holding that it was presumed to be valid, and 
that MacGregor as a licensee had no right to challenge it. 
Assuming the patent and all the claims in it to be valid on 
this theory, the state court found the claims broad enough 
in scope to cover all the solders manufactured and sold by 
MacGregor. The trial court did not give a like presump-
tion to the validity of the patents issued to MacGregor, but 
held that the solders covered by those patents infringed the 
presumptively valid patents of Westinghouse.* 4 The state 
supreme court affirmed. 350 Pa. 333, 38 A. 2d 244. It 
agreed with the trial court that MacGregor was estopped 
to attack the validity of Westinghouse’s patent. It recog-
nized that there could be no estoppel in the present case 
under our decision in Sola Electric Co. v. Jefferson Electric 
Co., 317 U. S. 173, but for its interpretation of the Sola 
decision as applying only to suits in which the licensor

called MacGregor’s attention to his obligation to observe user and 
distributor prices, and that on October 23, 1940, Westinghouse, 
through one of its attorneys, wrote MacGregor’s attorney that “if 
MacGregor sells direct to the user, he should conform to the user 
prices established, and when he sells direct to the dealer, he should con-
form to the dealer prices established.” The oral testimony of West-
inghouse’s representatives construed the contract as requiring Mac-
Gregor to maintain the prices. Moreover, the record before us shows 
that MacGregor positively testified that he had maintained the West-
inghouse prices on the copper-phosphorus combination because he 
considered himself bound to do so under the license contract.

4 Since the case is to be remanded for trial of the validity of the 
patent, we find it unnecessary to consider the propriety in any event 
of indulging a presumption of validity in favor of Westinghouses 
patent without giving a presumption of a patentable difference to 
those of MacGregor. See Miller v. Eagle Manufacturing Co., 151 
U. S. 186,208.
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sought affirmative relief to enforce compliance with the 
price-fixing provision. Since no such relief was asked in 
this case, the state supreme court felt that there was no 
existing controversy which involved the price-fixing pro-
vision—that the questions of their effect and validity were 
“moot.” Thus it assumed, as did the petitioner in Katz- 
inger Co. v. Chicago Metallic Mjg. Co., supra, that a 
royalty agreement was severable from price-fixing 
covenants.

For the reasons stated in today’s Kat zing er opinion we 
hold that the covenant to pay royalties was not severable 
from the covenant to sell at fixed prices. Since Mac-
Gregor invoked federal law to sustain his challenge to 
the validity of the patent, the alleged misuse of the pat-
ent, and the price-fixing covenant, his contentions raised 
federal questions not governed by state estoppel or con-
tract severability rules. Sola Electric Co. v. Jefferson 
Electric Co., supra, 176-177; Scott Paper Co. v. Marcdlus 
Co., 326 U. S. 249. Accordingly, we hold as a matter of fed-
eral law that the state supreme court was wrong in affirm-
ing the judgment in this cause on the ground that the 
licensee, MacGregor, was estopped to offer proof of his 
allegation of invalidity. This error will require, as the 
state court anticipated, that the cause be remanded for a 
new trial to determine the validity of Westinghouse’s pat-
ent. For we do not think that the present state of this 
record justifies acceptance of MacGregor’s contention that 
we should now pass on validity of the patent. If it be 
determined on remand that the patent is invalid, there is 
no question but that, as MacGregor contends, the price-
fixing agreement violates the anti-trust laws. Katzinger 
Co. v. Chicago Metallic Co., supra; Sola Electric Co. v. 
Jefferson Electric Co., supra, at 175; Scott Paper Co. v. 
Marcalus Co., supra.

But there are alternative federal questions raised here 
by MacGregor upon which decision might turn even
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though Westinghouse’s patent be held valid. MacGregor 
pleaded that the price-fixing agreement so effectively 
wiped out all competition to Westinghouse in the manu-
facture and sale of these solders that the whole license 
contract should be held illegal as a violation of the Sher-
man and Clayton Acts. MacGregor also contended that 
the license contract should be held unenforceable in the 
courts on the ground that Westinghouse had attempted to 
use it to extend the patent’s scope beyond its lawful cov-
erage. But since the cause must again be tried in the 
state court we shall not pass on either of these contentions 
at this time.

The judgment is reversed and the case remanded to the 
Supreme Court of Pennsylvania for proceedings not 
inconsistent with this opinion.

Reversed and remanded.

Mr . Just ice  Frankfurter , with whom concur Mr . 
Justice  Reed , Mr . Justi ce  Jackson  and Mr . Justi ce  
Burton , dissenting.*

The Court deems the issues in these cases to be con-
trolled by our decision in Sola Electric Co. v. Jefferson Co., 
317 U. S. 173. Such is not my understanding of the Sola 
decision. These cases cannot be properly decided, I be-
lieve, without consideration of one of the oldest doctrines 
of the patent law, namely, that a licensee cannot challenge 
the validity of the patent though everyone else may.

(1) Ninety years ago this Court unanimously an-
nounced the doctrine that a licensee under a patent is 
estopped from challenging the validity of that patent. 
Kinsman v. Parkhurst, 18 How. 289. The case may per-
haps be explained, or even explained away. But the rule 
it expressed had become so much part of our law that fifty

*[This is also a dissent from the decision in Katzinger Co. v. Chicago 
Metallic Co., ante, p. 394.]
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years later the Court deemed it unnecessary to discuss it 
and unanimously applied it even against the United States 
as licensee. United States v. Harvey Steel Co., 196 U. S. 
310. It is significant that the licensee in that case, while 
vigorously contesting its liability upon the particular 
facts, conceded that the doctrine of estoppel was law “as a 
general proposition.”

(2) Before those cases and since, in all English-speak-
ing jurisdictions, in the courts of England, of the Domin-
ions and of the various States, as well as in the lower fed-
eral courts, where most patent litigation originates and 
stops, a weighty body of cases affirmed and applied that 
doctrine with rare unanimity. This Court has never 
questioned the rule. The principle has withstood judicial 
scrutiny for nearly a century.

1
2

(3) Nor has the operation of the rule revealed inroads 
upon the public interest so as to stir efforts for its abro-
gation or restriction by Congress. Patent policy has been 
frequently reconsidered, and some rules formulated by 
courts were eliminated or modified. Yet in none of the 
four major patent statutes nor in any of the other numer-
ous amendatory enactments was attempt made to abolish 
or limit estoppel in favor of the licensor.   The Patent3*

1 The early cases are collected in 14 Ann. Cas. 1184. Note also the 
unanimity among the authors of treatises. Amdur, Patent Law and 
Practice 598; Ellis, Patent Assignments and Licenses § 692 et seq.;
2 Frost, Patent Law and Practice 201; Moulton, Patents 244; Rivise 
and Caesar, Patentability and Validity § 10; 2 Robinson, Patents 
§ 820 , 2 Walker, Patents (Deller’s ed.) § 383. And see the cases 
cited, especially in Walker, Patents, supra.

Cf. Eureka Company v. Bailey Company, 11 Wall. 488, 492; 
Eclipse Bicycle Company v. Farrow, 199 U. S. 581,587.

3 See Patent Act of 1790, 1 Stat. 109; Patent Act of 1793, 1 Stat. 
318; Patent Act of 1836, 5 Stat. 117; Patent Act of 1870, 16 Stat.

' $ee a^S° subsecluent minor enactments, summarized, J. Pat.
• Soc., July 1936, pp. 103-22. And see 1 Walker, Patents (Deller’s 

ed.) Appendix.
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Office, charged by Congress with supervision of the patent 
system and the source of many suggestions enacted into 
law, has never included among its proposals recommenda-
tion to alter that doctrine.

(4) Not until 1942, apparently, was legislative cor-
rection invoked, and even then only partially. Several 
bills were introduced to permit contest of the validity of 
a patent in anti-trust suits. See S. 2730, Aug. 20, 1942; 
H. R. 7713, Oct. 15, 1942; H. R. 109, Jan. 6, 1943; H. R. 
1371, Jan. 20, 1943. Only in the latest bills to be intro-
duced is it proposed that “In any proceeding involving a 
violation of the antitrust laws or involving a patent or any 
interest therein, a party shall be entitled to show the in-
validity or the limited scope of any patent or patent rights 
involved.” H. R. 3874, Dec. 18, 1943; H. R. 97, Jan. 3, 
1945; H. R. 3462, June 13, 1945; S. 2482, July 26, 1946. 
Not one of these bills has yet reached the floor of 
Congress.

(5) If ever a doctrine has established itself as part of our 
law to be respected by the judiciary, this is it. If it is to 
be changed, Congress is there to change it. Perhaps Con-
gress will see fit to reexamine the doctrine in all its rami-
fications in the light of its history and the experience 
under it, and with due regard to all factors relevant to our 
patent system. We cannot do that. We can only adhere 
to the doctrine or overrule it. Until Congress does undo 
a principle so embedded in our law, we should leave it 
where we find it.

(6) But, in any event, if we are to wipe out so settled 
a phase of our law it should be done explicitly, not crypti-
cally. In my judgment the Sola decision does not give 
adequate support for the Court’s opinion. The cases 
before us necessarily involve the estoppel doctrine and 
cannot be disposed of without appealing to overrule a 
settled course of decision.



Macgregor  v . Westing house  co . 411

402 Frankfurter, J., dissenting.

(7) No doubt the Sola case, like these two, arose out of 
a claim for royalties under a patent license. But that 
there was a claim for royalties was hardly mentioned in 
the Court’s opinion in the Sola case. The sole issue to 
which our attention was directed was a prayer that the 
licensee be enjoined from breach of his promise to abide 
by the prices fixed by the licensor for the sale of articles 
manufactured under the patent. Ever since the decision 
in Dr. Miles Medical Co. n . Park & Sons Co., 220 U. S. 373, 
this Court, as a matter of judicial policy reflected in leg-
islation, has denied enforcement of agreements not to sell 
goods below a fixed price. And so this Court has been 
on the alert not to allow an exception to what is a Con-
gressional as well as a judicial policy unless the basis for 
it is clean and clear.

The precise issue which we decided in the Sola case is 
not a matter for inference or conjecture. It was explicitly 
defined and delimited. “The question for our decision,” 
the late Chief Justice wrote, “is whether a patent licensee, 
by virtue of his license agreement, is estopped to challenge 
a price-fixing clause in the agreement by showing that the 
patent is invalid, and that the price restriction is accord-
ingly unlawful because not protected by the patent mo-
nopoly.” 317 U. S. at 173. That was the issue in the Sola 
case. It was not whether a licensee may challenge the 
validity of a patent when sued for royalties. It was not 
whether a provision for price-fixing undermined rights 
under estoppel against a licensee. It was whether the 
licensor could show the special dispensation pertaining to 
the holder of a valid patent, which entitles him to fix the 
price of a commodity manufactured under his patent, al-
though such a pricing agreement would be unenforceable 
m the generality of cases. What was sought and what 
was denied in Sola was the active benefit of a price-fixing 
clause.

727731 0—47---- 32
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(8) In the cases before us price-fixing is not in issue.  
We are not asked to allow the licensor to have the benefit 
of a practice available only under a valid patent. To 
grant relief here will not, unlike the Sola case, approve a

4

4 “In the instant case the court has not been requested either directly 
or indirectly to require MacGregor to maintain Westinghouse prices. 
By his own testimony he has not maintained them. The price-fixing 
clause is not in issue. It is raised merely as a defense to a suit for 
accounting and payment of accrued royalties.” Discussion of findings 
by trial court in the MacGregor case.

As to the Katzinger case the District Court opinion found that 
“no price fixing by the respondent has been proved by the peti-
tioner. ... At no time did the respondent attempt to carry it out 
and the respondent was at all times willing to have same removed from 
the contract.” Further, a specific finding of fact was that “Respondent 
was always willing to eliminate the price fixing provisions of the 
license agreement, and these provisions terminated ipso facto upon 
termination of the license by petitioner.” It was on the basis of the 
facts so found by the District Court that the Circuit Court of Appeals 
held, when the estoppel issue was before it, that the mere presence 
of a price-fixing clause in the licensing agreement, whatever its 
setting and however inoperative, precluded estoppel against the licen-
see. 139 F. 2d 291. With the estoppel issue thus eliminated, the 
case was returned to the District Court to pass on the validity of the 
patent. Inasmuch as the Circuit Court of Appeals had found that 
the District Court had erred in its decree enforcing estoppel, the 
previous findings regarding estoppel became irrelevant and fell with 
the reversed decree. These findings, however, did not cease to be 
part of the record before the Circuit Court of Appeals on the first 
appeal. It is that decision, with the record on which it is based, that 
is now before us. If the Circuit Court of Appeals had enforced 
estoppel, the decree of the District Court and the findings on which 
it is based would not have been vacated. The findings that were 
before the Circuit Court of Appeals on the first appeal are now before 
us on review of that court’s decision.

The license agreement provided for royalties based on a percentage 
of the net sales. The amount of the net sales was not fixed by agree-
ment except insofar as certain scheduled articles called for a minimum 
price. The record does not show the prices at which the sales were 
made. Not only that, the claim of the licensee was that the articles 
for which royalties were claimed were outside the license. Plainly
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practice prima facie in restraint of trade. What we here 
have to decide is whether we shall allow the licensee to 
repudiate an agreement for the payment of money made 
in an arm’s length transaction. For nearly a hundred years 
this Court has uniformly answered that question by using 
the legal shorthand of estoppel.

(9) But if all the cases which have recognized and ap-
plied the doctrine of estoppel have been reduced, as appar-
ently they have been, to derelicts, they should not be 
allowed to remain as obstructions on the stream of law. 
And not merely out of regard for the proper administra-
tion of law. The matter has practical consequences for 
all whose concern is patents. It is not questioned that 
a price-fixing clause in a license to manufacture under a 
valid patent falls outside the interdict of the anti-trust 
acts. Bement v. National Harrow Co., 186 U. S. 70.  The 
power to fix the price of patented articles is part of the 
patent grant. It is a mode of maintaining the integrity of a 
patent and as such is sanctioned by public policy. All 
that the Sola case held, and the only thing it held, was 
that a valid patent is indispensable to this right to fix 
prices.

*5

But whether an inventor has a valid patent is a matter 
of increasing uncertainty. Hitherto, under the estoppel

such articles were not included on the minimum price schedule and 
could not have been sold according to the scheduled price list. The 
claim for royalties, therefore, was not a claim for royalties at fixed 
prices.

5 Upon full consideration the principle of the Bement case was reaf-
firmed and applied in United States v. General Electric Co., 272 U. S. 
476. The latter case in turn was cited with approval in Carbice Corp. 
v. American Patents Corp., 283 U. S. 27, 31. It is relevant to note 
that Mr. Justice Brandeis joined in the General Electric opinion and 
himself wrote the Carbice opinion. No member of this Court has been 
more resourcefully alert to protect the public interest from undue 
extension of the patent monopoly while at the same time observing 

e rights which Congress has seen fit to confer by the patent grant.



414 OCTOBER TERM, 1946.

Frankfurter, J., dissenting. 329 U.S.

doctrine, a patentee could be assured that he would not 
have to litigate the validity of his patent with those to 
whom he grants license rights under it. Under the pres-
ent decision, he cannot have this assurance of freedom 
from litigation if, under reasonable belief that he has a 
valid patent, he inserts a price-fixing clause in the license, 
even though afterwards he merely asks for royalties.

What matters is not merely that a patentee must now 
choose between two safeguards of his patent grant. In 
the Sola case the licensor asked for the enforcement of a 
pricing agreement. Here the price-fixing agreement is 
not brought into question and the patentee stands on his 
estoppel. This important difference is disregarded, the 
Sola case is deemed controlling, and the estoppel is left to 
fend for itself as a legal stray. By its silence, as by its 
reasoning in applying the Sola case, the decision will en-
gender natural doubts as to the continuing validity of the 
estoppel doctrine even in those cases where no pricing 
agreement had ever existed. The result is that all future 
arrangements between licensor and licensee are over-
hung by a cloud of doubt as to what one who believes 
that he holds a valid patent should do in granting licenses 
under it.

If he insists on a price agreement to help maintain 
the integrity of his business, he runs the risk of losing his 
royalties since the mere existence of the price-fixing 
clause (which is all we have here) may find him entirely 
in the cold if it should turn out that the patent is not 
sustained. So long as the estoppel doctrine as such stands 
unrejected, the patentee may, therefore, prefer to forego 
price-fixing and be satisfied with the bird in the hand 
in reliance on estoppel. But the upshot of the present de-
cision is that the Court creates an unfair uncertainty as 
to the continued vitality of the historic estoppel doctrine. 
The result is that the patentee who foregoes his right to 
maintain prices in order to make certain that he can at
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least collect his patent royalties without the cost and un-
certainty of litigation, may find himself caught in the 
optimism of his belief as to the vitality of the estoppel 
doctrine unembarrassed by any price-fixing provision. 
For he may have given up what he might otherwise assert 
as a patentee to make sure that he can in any event have 
what estoppel would give him. It would seem fair to 
pronounce now that the doctrine of estoppel has or has 
not survived so that those who deem themselves holders 
of patent rights might not suffer because they assumed 
that the Court would preserve that which by no intimation 
it purports to jettison.

(10) The problem before the Court can be treated as 
though it was the same as that in the Sola case only if a 
distinction with a difference makes no difference. It is 
one thing to refuse to enforce a contract restraining trade 
by price-fixing unless positive justification is shown in the 
form of a valid patent. It is quite another to use the ex-
cuse of an inoperative price-fixing clause to allow a licensee 
to escape his otherwise valid promise to pay royalties.  
Nowhere in the Sola case did the Court intimate that the 
decision rested upon the importance to the public econ-
omy of allowing challenge to the validity of a patent by 
those particular members of the public who in a fair 
bargain had agreed not to do so. In fact, the doctrine of 
estoppel, flowing from Kinsman v. Parkhurst and applied 
in United States v. Harvey Steel Co., was explicitly noted

6

6 The considerations that determine the granting of a license on 
payment of royalties are distinct from those that underlie an additional 
clause for price-fixing. They are not interdependent in fact and were 
not so treated by the parties; no artificial notion regarding consider-
ation requires that they be treated as interdependent. On lesser 
considerations of policy than have guided the course of patent law, this 
Court has refused to treat separate provisions of a contract as inte-
grated. See Philadelphia, Wilmington & Baltimore Railroad Co. v. 
Howard, 13 How. 307, 339; Pollak v. Brush Electric Association, 128 
U. S. 446, 455.
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only to be put to one side because “here a different ques-
tion is presented.” 317 U. S. at 175. It was again put 
aside in Altvater v. Freeman, 319 U. S. 359, 364.7 The 
question which those cases did not have to meet should 
now be met otherwise than by disregard. The Court’s 
essential reasoning would apply equally where the license 
never attempted to fix prices. If a doctrine that was vital 
law for more than ninety years will be found to have now 
been deprived of life, we ought at least to give it decent 
public burial.

INTERNATIONAL HARVESTER CO. v. EVATT, 
TAX COMMISSIONER.

APPEAL FROM THE SUPREME COURT OF OHIO.

No. 75. Argued December 12, 1946.—Decided January 6, 1947.

Under § 5495, Ohio Gen. Code, Ohio levied a franchise tax on appellant 
for the “privilege of doing business” in the State. Appellant owns 
and operates several factories, sales agencies, warehouses, and retail 
stores in Ohio and numerous factories, sales agencies, and retail 
stores in other States. Goods manufactured in Ohio are sold partly 
in Ohio and partly in other States. Some goods manufactured in 
other States are sold by appellant’s sales agencies in Ohio to cus-
tomers in Ohio. Under § 5498, Ohio Gen. Code, the tax base is 
computed as follows: The total value of the taxpayer’s issued 
capital stock is divided in half. One half is multiplied by a fraction, 
whose numerator is the value of all the taxpayer’s property in Ohio 
and whose denominator is the total value of all its property wher-
ever located. The other half is multiplied by a fraction whose 
numerator is the total value of “business done” in Ohio and whose 
denominator is the total value of business done everywhere. The 
sum of these two products is the tax base. Held:

7 Scott Paper Co. v. Marcalus Co., 326 U. S. 249, went on the 
ground that an earlier expired patent had put the device in question 
into the public domain.
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1. This does not constitute a tax on sales made outside Ohio in 
violation of the Due Process Clause of the Fourteenth Amendment, 
since it is a franchise tax for the privilege of doing business in the 
State. Pp. 419-421.

(a) The fact that the State chose to measure the tax on the 
business of manufacturing done in the State by the value of the 
products (including those sold out of the State) does not transform 
the tax on that business to a tax on sales out of the State. P. 420.

(b) Treatment of sales within Ohio of products manufactured 
elsewhere as “business done” in Ohio did not result in taxing out-of- 
state or interstate transactions or sales in violation of the Due 
Process Clause, since the business of Ohio sales agencies and their 
sales to Ohio customers were intrastate activities. Pp. 420-421.

2. The tax does not violate the Commerce Clause, since the pur-
pose of the formula was to arrive at a fair conclusion as to what 
was the value of the intrastate business and it has not been 
demonstrated that it achieves an unfair result. Pp. 421-423.

(a) A State’s tax law is not to be nullified merely because the 
result is achieved through a formula which includes consideration 
of interstate and out-of-state transactions in their relation to the 
intrastate privilege. P. 423.

(b) No multiplication of this tax through its imposition by 
other States is involved, since the tax is levied only against the priv-
ilege of doing local business of manufacturing and selling in Ohio and 
no other State can tax that privilege. P. 423.

146 Ohio St. 58, 64 N. E. 2d 53, affirmed.

The Supreme Court of Ohio affirmed a decision of Ohio’s 
Board of Tax Appeals fixing the amount owed by appellant 
for its state corporation franchise tax assessed pursuant to 
§§ 5495-5499, Ohio Gen. Code. 146 Ohio St. 58, 64 N. E. 
2d 53. Affirmed, p. 423.

Edward R. Lewis and Joseph J. Daniels argued the cause 
for appellant. With them on the brief was Paul N. 
Rowe.

Aubrey A. Wendt argued the cause and filed a brief for 
appellee.
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Mr . Justi ce  Black  delivered the opinion of the Court.
The Supreme Court of Ohio affirmed a decision of that 

State’s Board of Tax Appeals fixing the amount owed by 
appellant for its state corporation franchise tax for the 
years 1935 to 1940, inclusive. 146 Ohio State 58, 64 N. E. 
2d 53. In affirming, the Ohio court rejected appellant’s 
contention that the controlling tax act, §§ 5495-5499, 
Ohio Gen. Code, as applied to appellant, was in violation 
of the Due Process Clause of the Fourteenth Amendment 
and the Commerce Clause of the Federal Constitution. 
The case is here on appeal under 28 U. S. C. § 344. Appel-
lant repeats its arguments as to invalidity of the tax, but 
only as to the years 1937 to 1940, inclusive.

Section 5495 of the Ohio Gen. Code provides that each 
foreign corporation authorized to do business in the State 
must pay a tax or fee for the “privilege of doing business” 
or “owning or using a part or all of its capital or property” 
or “holding a certificate . . . authorizing it to do business 
in this state.” It is not denied that appellant owed a fran-
chise tax under this section, for it held a certificate to do 
business in Ohio during all the years in question. It also 
owned and operated two large factories at Springfield, 
Ohio, which produced millions of dollars worth of goods. 
And it operated four branch selling establishments associ-
ated with four warehouses, and fourteen retail stores, all 
located at various places in Ohio, which stored and sold 
goods produced at the Ohio factory.

But appellant also owns and operates sixteen factories, 
nearly a hundred selling agencies, and numerous retail 
stores in other states. Goods produced at its Ohio factories 
are not only sold in Ohio, but in addition, are shipped for 
storage to out-of-Ohio warehouses to be sold by out-of-
Ohio selling agencies to out-of-Ohio customers. Some are 
shipped directly to out-of-Ohio customers on orders from 
out-of-Ohio selling agencies. Conversely, goods manufac-
tured by appellant out-of-Ohio are shipped to its Ohio
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warehouses, and sold by its Ohio selling agencies to Ohio 
customers. Appellant’s claim is that the amount of the 
tax assessed against it has been determined in such man-
ner that a part of it is for sales made outside Ohio and 
another part for interstate sales. These consequences 
result, appellant argues, from the formula used by Ohio in 
determining the amount and value of Ohio manufacturing 
and sales, as distinguished from interstate and out-of-state 
sales.

The tax is computed under the Ohio statute in the fol-
lowing manner: Section 5498 prescribes the formula used 
in determining what part of a taxpayer’s total capital stock 
represents business and property conducted and located 
in Ohio. To determine this, the total value of issued capi-
tal stock1 is divided in half. One half is then multiplied 
by a fraction, the numerator of which is the value of all 
the taxpayer’s Ohio property, and the denominator of 
which is the total value of all its property wherever owned. 
The other half is multiplied by another fraction whose 
numerator is the total value of the “business done” in the 
State and whose denominator is country-wide business. 
Addition of these two products gives the tax base, which, 
when multiplied by the tax rate of 1/10 of 1%, produces 
the amount of the franchise tax.

In the “business done” numerator, the State included 
as a part of Ohio business an amount equal to the sales pro-
ceeds of a large part of the goods manufactured at appel-
lant’s Ohio plants, no matter where the goods had been 
sold or delivered.2 A part of the measure of the tax is con-

1 Section 5498 also sets out in some detail the factors to be considered, 
and those not to be considered, in calculating the total value of a 
axpayer’s issued and outstanding stock. These provisions are not 

here at issue.
Rule 275, Tax Commissioner of Ohio, Oct. 13, 1939, exempted 

rom the computation all goods manufactured by appellant in Ohio, 
ut shipped to appellant’s out-of-Ohio warehouses before sale.
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sequently an amount equal to the sales price of Ohio-man-
ufactured goods sold and delivered to customers in other 
states. Appellant contends that the State has thus taxed 
sales made outside of Ohio in violation of the Due Process 
Clause. A complete answer to this due process contention 
is that Ohio did not tax these sales. Its statute imposed 
the franchise tax for the privilege of doing business in 
Ohio for profit. The state supreme court construed the 
statute as imposing the tax on corporations for engaging 
in business such as that in which taxpayer engaged. One 
branch of that business was manufacturing. It has long 
been established that a state can tax the business of manu-
facturing. The fact that it chose to measure the amount 
of such a tax by the value of the goods the factory has 
produced, whether of the current or a past year, does not 
transform the tax on manufacturing to something else. 
American Mfg. Co. v. St. Louis, 250 U. S. 459; Hope Natu-
ral Gas Co. v. Hall, 274 U. S. 284, 288-289; Utah Power & 
Light Co. v. Pfost, 286 U. S. 165, 189-190; Wallace v. 
Hines, 253 U. S. 66, 69; Freeman v. Hewit, 329 U. S. 
249, 255. See also Adams Mfg. Co. v. Stören, 304 U. S. 
307, 313-314, and cases cited in notes 14 and 15.

In the Ohio “business done” numerator, we assume the 
State also included sales made by Ohio branches to Ohio 
customers of goods manufactured and delivered to these 
Ohio customers from out-of-Ohio factories.3 Appellant’s 
business practice was to conduct and account for its sales 
agencies’ activities separately and distinctly from its fac-
tory operations. The State followed this distinction. It 
treated the sales agencies as conducting one type of busi-

3 The State contends here that it did not include in the "business- 
done” numerator an amount equal to the proceeds from sales by Ohio 
branches to Ohio customers of goods which were shipped to the Ohio 
customers from factories outside Ohio. Appellant insists that it did. 
We need not resolve this controversy, for we think the result is the 
same whichever view is taken.



HARVESTER CO. v. EVATT. 421

416 Opinion of the Court.

ness and the factories another. Thus it measured the 
value of the Ohio sales agencies’ business by the total 
amount of the preceding year’s Ohio sales of goods manu-
factured outside of Ohio as well as those manufactured in 
Ohio. Here again, appellant’s contention that this resulted 
in taxing out-of-state or interstate transactions or sales in 
violation of the Due Process Clause is wholly without sub-
stance. The Ohio sales agencies’ business and their sales 
to Ohio customers were intrastate activities. Interna-
tional Harvester Co. v. Department of Treasury, 322 
U. S. 340. What effect inclusion of this element in the 
“business done” numerator would have were these trans-
actions not intrastate is a question we need not now 
decide.

What we have said disposes of the only grounds urged 
to support the due process contention. It also answers 
most of the argument made against the Ohio statute on 
the ground that its application to appellant unduly bur-
dens interstate commerce and therefore violates the Com-
merce Clause. Of course, the Commerce Clause does not 
bar a state from imposing a tax based on the value of the 
privilege to do an intrastate business merely because it 
also does an interstate business. Ford Motor Co. v. Beau-
champ, 308 U. S. 331, 336. Nor does the fact that a com-
putation such as that under Ohio’s law includes receipts 
from interstate sales affect the validity of a fair apportion-
ment. See e. g., Hump Hairpin Co. v. Emmerson, 258 
U. S. 290; Underwood Typewriter Co. v. Chamberlain, 254 
U. S. 113; American Mfg. Co. v. St. Louis, supra; Interna-
tional Shoe Co. v. Shartel, 279 U. S. 429,433; Western Car-
tridge Co. v. Emmerson, 281U. S. 511. And here, it clearly 
appears from the background of Ohio’s tax legislation that 
the whole purpose of the state formula was to arrive, with-
out undue complication, at a fair conclusion as to what was 
the value of the intrastate business for which its franchise 
was granted. In October, 1924, this Court struck down
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Ohio’s then corporation franchise tax on the ground that it 
did not make an apportionment between local and inter-
state business so as to confine its tax to local business only. 
The tax was also held to be in violation of the Equal Pro-
tection clause. Air- Way Electric Appliance Corporation v. 
Day, 266 U. S. 71. In April 1925, the legislature of Ohio 
passed a new act expressly to cure the defects this Court 
had found in the old law.4 Ill Ohio Laws 471. That 1925 
Act, as slightly amended,5 is the law under which the 
present apportionment was made.

Plainly Ohio sought to tax only what she was entitled to 
tax, and there is nothing about application of the formula 
in this case that indicates a potentially unfair result under 
any circumstances. It is not even contended here that the 
amount of these taxes could be considered to bear an unjust 
or improper relation to the value of the privilege of doing 
business in Ohio if the legislature had imposed a flat fran-
chise tax of the same amounts for the respective years 
which application of this formula has produced. See 
Hump Hairpin Co. v. Emmerson, supra at 296. Further-
more, this Court has long realized the practical impos-
sibility of a state’s achieving a perfect apportionment of 
expansive, complex business activities such as those of 
appellant, and has declared that “rough approximation 
rather than precision” is sufficient. Illinois Central Ry. v. 
Minnesota, 309 U. S. 157, 161. Unless a palpably dispro-
portionate result comes from an apportionment, a result

4 In vetoing the bill which became the law, on grounds not here 
relevant, the Governor of Ohio said: “The supreme court decision, 
of course, made it necessary for you to devise a basis for the levy of 
the tax other than on the authorized capitalization of foreign corpo-
rations. You have seen fit to embody in the pending measure an 
asset value or total net worth basis for the assessment of the tax on 
domestic corporations as well.” Ohio House Journal 1925, Vol. 111» 
874. The bill was passed over his veto.

5112 Ohio Laws 410 (1927); 113 Ohio Laws 637 (1929) • 114 Ohio 
Laws 714 (1931); 115 Ohio Laws 589 (1933).
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which makes it patent that the tax is levied upon inter-
state commerce rather than upon an intrastate privilege, 
this Court has not been willing to nullify honest state ef-
forts to make apportionments. See cases collected in 
opinion of Mr. Chief Justice Stone, dissenting, Northwest 
Airlines v. Minnesota, 322 U. S. 292,325. A state’s tax law 
is not to be nullified merely because the result is achieved 
through a formula which includes consideration of inter-
state and out-of-state transactions in their relation to the 
intrastate privilege. Since it has not been demonstrated 
that the apportionment here achieves an unfair result, cf. 
Hans Rees’ Sons, Inc. v. North Carolina, 283 U. S. 123, 
134, 135, and since it is assessed only against the privilege 
of doing local Ohio business of manufacturing and selling, 
we do not come to the question, argued by appellant, of 
possible multiplication of this tax by reason of its imposi-
tion by other states. None of them can tax the privilege 
of operating factories and sales agencies in Ohio.

Affirmed.

Mr . Just ice  Rutledge , concurring.
I concur in the opinion and judgment of the Court. But 

I desire to add that, in the due process phase of the case, 
I find no basis for conclusion that any of the transactions 
included in the measure of the tax was so lacking in sub-
stantial fact connections with Ohio as to preclude the 
state’s use of them, cf. McLeod v. Dilworth Co., 322 U. S. 
327, dissenting opinion at 352-357, if indeed a limitation 
of this sort were material to an apportionment found on 
the whole to be fairly made. For the rest, as the Court 
holds, the apportionment clearly is valid.
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UNITED STATES et  al . v . SEATRAIN LINES, INC.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF DELAWARE.

No. 61. Argued December 9, 1946.—Decided January 6, 1947.

Pursuant to Part III of the Interstate Commerce Act, the Interstate 
Commerce Commission issued to a common carrier by water, whose 
vessels had special facilities for carrying loaded railroad cars and 
tank space for liquid cargoes in bulk, a certificate of public con-
venience and necessity authorizing it to carry “commodities gen-
erally” between certain ports subject “to such terms, conditions, 
and limitations as are now, or may hereafter be, attached to the 
exercise of such authority by the Commission.” Later the Com-
mission, on its own motion and over the protest of the carrier, 
reopened the proceedings and issued an order directing the can-
cellation of the original certificate and the issuance of a new one, 
which deprived the carrier of its right to carry “commodities gen-
erally” and limited it to carrying liquid cargoes in bulk, empty 
railroad cars, and property loaded in freight cars received from 
and delivered to rail carriers. Held:

1. The Commission had no authority to cancel the original 
certificate. Pp. 428-433.

2. It is apparent from the record in this case that the proceedings 
were not reopened to correct a clerical mistake in the issuance of 
the original certificate but to execute a subsequently adopted policy 
of holding that a certificate to carry “commodities generally” did 
not authorize water carriage of freight cars. Pp. 428-429.

3. The Commission has no express authority to revoke a certifi-
cate of public convenience and necessity issued to water earners 
under Part III of the Act. Pp. 429-431.

4. The order was not within the Commission’s authority under 
§ 309 (d) to fix “terms, conditions and limitations” for water 
carrier certificate holders. Pp. 431-432.

5. Nor was it within the Commission’s authority under § 315 (c) 
to “suspend, modify, or set aside its orders,” since the Act makes 
a clear distinction between “orders” and “certificates.” P. 432.

6. When a certificate of public convenience and necessity has 
been finally granted to a water carrier under Part III of the Act,
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and the time fixed for rehearing has passed, it is not subject to 
revocation in whole or in part, except as specifically authorized 
by Congress. Pp. 432-433.

64 F. Supp. 156, affirmed.

Having issued a certificate of public convenience and 
necessity to a water carrier under Part III of the Interstate 
Commerce Act, the Interstate Commerce Commission 
subsequently ordered its cancellation and the issuance of 
a new certificate substantially curtailing the rights 
granted. 260 I. C. C. 430. The District Court set aside 
the Commission’s order. 64 F. Supp. 156. Affirmed, 
p.433.

Edward M. Reidy argued the cause for the United 
States and the Interstate Commerce Commission, appel-
lants. With him on the briefs were Solicitor General 
McGrath, Assistant Solicitor General Washington, Assist-
ant Attorney General Berge, Frederick Bernays Wiener, 
Edward Dumbauld and Daniel W. Knowlton.

Wilbur La Roe, Jr. argued the cause for respondent. 
With him on the brief were Parker McCollester and 
Arthur L. Winn, Jr.

Mr . Justi ce  Black  delivered the opinion of the Court.
Seatrain is and long has been a common carrier of goods 

by water. Its harbor facilities and vessels have been con-
structed to enable it to perform a distinctive type of water 
carriage. Loaded railroad cars can be hoisted and trans-
ported in its vessels, thereby eliminating such things as 
trouble, time and breakage, said to be incident to loading 
and unloading goods from railroad cars. See United 
States v. Pennsylvania R. Co., 323 U. S. 612. Seatrain
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vessels also have tank space for carriage of liquid cargoes 
in bulk.1

Part III of the Interstate Commerce Act, 54 Stat. 929,49 
U. S. C. § 901, et seq., subjected water carriers to the juris-
diction of the Interstate Commerce Commission. Section 
309 (a) of that Act required them to obtain certificates of 
public convenience and necessity from the Commission. 
The same section contains a proviso commonly referred to 
as the grandfather clause. It provides that any water car-
rier, with an exception not here material, which was in 
bona fide operation as a common carrier by water on Janu-
ary 1, 1940, shall be entitled to a certificate to continue 
operations over the route or routes which it had been serv-
ing previous to that date without determination by the 
Commission of the question of public convenience and 
necessity.

May 29, 1941, Seatrain filed two applications with the 
Commission to obtain certificates for two different routes, 
one of which it had operated since 1932, and another 
which it had begun to operate in 1940 shortly after passage 
of the water carrier provisions. Seatrain’s application 
described its operation on each route as that of a “com-
mon carrier by water of commodities generally.” After 
due notice had been given to all interested parties, Divi-
sion 4 of the Commission conducted investigations, satis-
fied itself as to the right of Seatrain to be granted both 
applications under the provisions of the Act, made appro-
priate findings, and concluded that Seatrain was entitled 
to engage in transportation on both the routes as “a com-
mon carrier by water of commodities generally.” A single 
certificate to carry “commodities generally between the 
ports of New York, N. Y., New Orleans, La., and Texas 
City, Tex., by way of the Atlantic Ocean and the Gulf of

1For a description of Seatrain equipment, see Investigation of 
Seatrain Lines, Inc., 195 I. C. C. 215, 218-222.
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Mexico” was accordingly issued to Seatrain. By its 
terms it became effective August 10,1942, subject “to such 
terms, conditions, and limitations as are now, or may here-
after be, attached to the exercise of such authority by this 
Commission.”

A year and a half later, January 27, 1944, the Commis-
sion, on its own motion, ordered that the proceedings be 
reopened for the purpose of determining whether the 1942 
certificate should not be modified so as to deprive Seatrain 
of the right to carry commodities generally. Seatrain 
appeared and moved to vacate and rescind the Commis-
sion’s order to reopen the proceedings on the ground that 
the Commission was without statutory authority to make 
the alteration proposed. Seatrain’s motion was rejected. 
At the subsequent hearing on the proposed modification, 
Seatrain declined to offer evidence, resting its case entirely 
on the Commission’s lack of authority to reconsider and 
alter the original certificate. After argument, the Com-
mission entered an order canceling the former certificate 
and directing that a different one be issued. 260 I. C. C. 
430. The proposed new certificate in effect deprived Sea-
train of the right to carry goods generally between the 
ports it served, and limited it to operations only “as a com-
mon carrier by the ‘seatrain’ type of vessels, in interstate or 
foreign commerce, in the transportation of liquid cargoes 
m bulk; of empty railroad cars; and of property loaded 
m freight cars received from and delivered to rail car-
ders and transported without transfer from the freight 
cars between the ports of New York, N. Y., New Orleans, 
La., and Texas City, Tex.”

Seatrain then brought this action before a three-judge 
District Court under 28 U. S. C. §§41 (28), 47, to set 
aside the Commission’s order. The District Court set 
aside the order on the ground that the Commission had 
exceeded its statutory authority in reopening the pro-

727731 0—47---- 33
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ceeding and altering the certificate. The District Court 
further held that even if the Commission would have had 
power under different circumstances to alter a certificate, 
it should not have done so in this case where, as the Court 
found from evidence before it but which had not been 
before the Commission, Seatrain had expended large sums 
of money in reliance upon the complete validity of its 
certificate. 64 F. Supp. 156. We need not consider the 
Commission’s objection to the District Court’s admission 
of evidence not heard by the Commission since we agree 
with the District Court that the Commission was without 
authority to cancel this certificate.

In altering Seatrain’s certificate, the Commission held 
that a certificate authorizing the carriage of “commodities 
generally” does not embrace the right to carry loaded or 
unloaded railroad cars; that consequently the original 
certificate granted Seatrain actually deprived it of any 
future right to carry railroad cars—its chief business ; that 
issuance of the original certificate to carry commodities 
generally was consequently an inadvertent error, patent on 
the face of the record, which the Commission has the right 
and power to change at any time the matter comes to its 
attention. But Seatrain argues that, far from restoring 
the right to which it was entitled under the original pro-
ceedings, the new order actually results in a drastic limi-
tation on the nature of the equipment and service Seatrain 
is privileged to employ in loading and carrying freight, 
and could bar delivery or receipt of freight to or from any 
consignees except railroads.

We need not determine the Commission’s statutory 
power to correct clerical mistakes, since we are persuaded 
from Seatrain’s applications for its certificates, from the 
information supplied to the Commission indicating that 
Seatrain had long transported goods of all kinds loaded in 
freight cars to consignees other than railroads, from the 
findings of the Commission, and from the course of
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the earlier decisions of the Commission regarding Sea-
train, that the issuance of the original certificate was not 
an “inadvertent” error which the Commission’s subse-
quent action was intended to correct. For all these indi-
cate that prior to and at the time of the issuance of the 
Seatrain certificate it was the understanding of Seatrain 
and the Commission that its transportation of “commod-
ities generally” included carriage of freight cars and that 
carriage of freight cars would not exclude carriage of com-
modities generally. Moreover, the Seatrain application 
was not reopened for consideration by the Commission 
until its decision in Foss Launch & Tug Co., 260 I. C. C. 
103, decided December 18, 1943. There the Commission 
pointedly ruled for the first time that a certificate to carry 
“commodities generally” did not authorize water carriage 
of loaded or unloaded freight cars—so-called “car-ferry 
service.” Thus it seems apparent that the Seatrain pro-
ceedings were reopened not to correct a mere clerical 
error, but to execute the new policy announced in the Foss 
case. This conclusion is supported by the fact that in prior 
proceedings involving Seatrain, the Commission had re-
jected the contention that Seatrain’s vessels could be 
classed as “car ferries,” and had concluded that they were 
ocean-going water carriers.2

Since the proceedings apparently were not reopened to 
correct a mere clerical error but were more likely an effort 
to revoke or modify substantially Seatrain’s original cer-
tificate under the new policy announced in the Foss case, 
the question remains whether the Act authorizes such 
alterations. The water carrier provisions are part of the 
general pattern of the Interstate Commerce Act which 
grants the Commission power to regulate railroads and

See Investigation of Seatrain Lines, Inc., supra; Seatrain Lines, 
fwc. v. Akron, C. & Y. R. Co., 226 I. C. C. 7 ; Hoboken Manufacturers’

, Co. v. Abilene & Southern R. Co., 248 I. C. C. 109, but see Com-
missioner Patterson dissenting, id. at 120.
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motor carriers as well as water carriers.3 The Commission 
is authorized to issue certificates to all three types of car-
riers. But it is specifically empowered to revoke only 
the certificates of motor carriers. Section 212 (a), Part II, 
Interstate Commerce Act, 49 Stat. 555, 49 U. S. C. 
§ 312 (a). In fact, when the water carrier provisions 
were pending in Congress, the Commission’s spokesman, 
Commissioner Eastman, seems specifically to have re-
quested the Congress to include no power to revoke a cer-
tificate. The Commissioner explained that while the 
power to revoke motor carriers’ certificates was essential 
as an effective means of enforcement of the motor carrier 
section, it was not necessary to use such sanctions in the 
regulation of water carriers.4 It is contended nonetheless 
that the Commission has greater power to revoke water 
carrier certificates, where Congress granted no specific 
authority at all, than to cancel and revoke motor carrier 
certificates, where specific but limited authority was 
granted. But in ruling upon its power to revoke motor 
carrier certificates, the Commission itself has held that 
unless it can find a reason to revoke a motor carrier’s cer-
tificate, which reason is specifically set out in § 212 (a), it

824 Stat. 379 (as amended), 49 U. S. C. § 1 et seq. (railroads); 
49 Stat. 543, 54 Stat. 919,49 U. S. C. § 301 et seq. (motor carriers); 54 
Stat. 929,49 U. S. C. § 901 et seq. (water carriers).

4 Commissioner Eastman, Chairman of the Commission’s Legisla-
tive Committee, reporting to the Senate Committee on Interstate 
Commerce on S. 2009 on January 29, 1940, stated, “This bill leaves 
section 212 (a) unchanged, and has no corresponding provision in the 
new part III. While there is room for argument, we are inclined 
to believe that provision for the revocation or suspension of water 
carrier certificates or permits is not essential, if adequate penalty 
provisions are provided for violations of part III. Revocation or 
suspension, in the case of motor carriers, is believed to be the most 
effective means of enforcement, since there are so many such carriers, 
and the operations of the great majority are so small, that enforce-
ment through penal actions in courts presents many practical diffi-
culties ; but this should not be true of water carriers.”
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cannot revoke such a certificate under its general statutory 
power to alter orders previously made. Smith Bros. 
Revocation of Certificate, 33 M. C. C. 465.

It is argued, however, that this proceeding does not 
effect a partial revocation of Seatrain’s certificate, but is 
merely an exercise of the Commission’s statutory power 
under § 309 (d) to fix “terms, conditions, and limitations” 
for water carrier certificate holders. Whether the Commis-
sion could, under this authority, have imposed a restriction 
in an original certificate as to the type of service a water 
carrier could utilize to serve its shippers best is by no 
means free from doubt. Yet the alleged authority to 
alter a certificate after it has been finally granted so as to 
limit the type of service is certainly no greater than the 
Commission’s authority to limit the type of service when 
issuing the original certificate. It is of some signifi-
cance that § 208, which prescribes the authority of the 
Commission in granting certificates to motor carriers, au-
thorizes the Commission to “specify the service to be ren-
dered” by those carriers. But § 309, which empowers 
the Commission to grant certificates to water carriers, does 
not authorize the Commission to specify “the service to be 
rendered.” Furthermore, § 309 (d), relating to water car-
rier certificates, specifically provides “That no terms, con-
ditions, or limitations shall restrict the right of the carrier 
to add to its equipment, facilities, or service within the 
scope of such certificate, as the development of the busi-
ness and the demands of the public shall require . . .” 
The language of this section would seem to preclude the 
Commission from attaching terms and conditions to a 
certificate which would deprive the public of the best type 
of service which could be rendered between ports by a 
water carrier. In view of this difference between the stat-
utory authority of the Commission to prescribe the service 
of water carriers and of motor carriers, our decisions relat- 
lng to the Commission’s power as to motor carriers in this
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respect5 are not controlling as to the Commission’s power 
to regulate the details of the service of water carriers. We 
can find no authority for alteration of Seatrain’s certifi-
cate from the Commission’s power to fix “terms and 
conditions.”

Nor do we think that the Commission’s ruling was jus-
tified by the language of § 315 (c) which authorizes it to 
“suspend, modify, or set aside its orders under this part 
upon such notice and in such manner as it shall deem 
proper.” That the word “order,” as here used, was in-
tended to describe something different from the word 
“certificate” used in other places, is clearly shown by the 
way both these words are used in the Act. Section 309 
describes the certificate, the method of obtaining it, and its 
scope and effect, but it nowhere refers to the word “order.” 
Section 315 of the Act, having specific reference to orders, 
and which in subsection (c), here relied on, authorizes sus-
pension, alteration, or modification of orders, nowhere 
mentions the word “certificate.” 6 It is clear that the 
“orders” referred to in § 315 (c) are formal commands of 
the Commission relating to its procedure and the rates, 
fares, practices, and like things coming within its author-
ity. But, as the Commission has said as to motor carrier 
certificates, while the procedural “orders” antecedent to a 
water carrier certificate can be modified from time to time, 
the certificate marks the end of that proceeding.7 The 
certificate, when finally granted and the time fixed for re-
hearing it has passed, is not subject to revocation in whole

5 Chicago, St. P., M. & 0. R. Co. v. United States, 322 U. S. 1; 
Crescent Express Lines v. United States, 320 U. S. 401; Noble v. 
United States, 319 U. S. 88. See also Smith Bros. Revocation of Cer-
tificate, 33 M. C. C. 465; Quaker City Bus Co., 38 M. C. C. 603.

6 And §§ 316 and 317 of the Act pointedly treat an order as one 
thing and a certificate as another.

7 See Smith Bros. Revocation of Certificate, supra, Quaker City Bus 
Co., supra.
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or in part except as specifically authorized by Congress. 
Consequently, the Commission was without authority to 
revoke Seatrain’s certificate. That certificate, properly 
interpreted, authorized it to carry commodities generally, 
including freight cars, on the routes for which the certifi-
cate originally issued. The judgment of the District 
Court is

Affirmed.

Mr . Just ice  Rutledge  concurs in the result.

STEELE v. GENERAL MILLS, INC.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT.

No. 79. Argued December 18, 1946.—Decided January 6, 1947.

A motor carrier and a shipper entered into a written contract under 
which the carrier was to transport goods for the shipper by truck 
entirely within the State of Texas. On the basis of that contract, 
the carrier obtained from the Texas Railroad Commission a permit 
to operate as a contract carrier pursuant to rules promulgated by the 
Commission under Texas R. S., Art. 911 (b), §§ 1-22 (b) granting 
regulatory power over transportation. The rules required contract 
carriers to charge not less than the rate prescribed for common 
motor carriers. Later, pursuant to a prearrangement and without 
notice to the Commission, the parties entered into a supplemental 
agreement under which the shipper actually paid the carrier lower 
rates. About 3^2 years later, the carrier sued the shipper in a 
Federal District Court to recover the difference between the rate 
paid and the full rate fixed by the Commission. Held:

1. This Court cannot say that the District Court sitting in Texas 
erred in holding that the cause of action was not barred by Art. 
5526, Tex. R. S., which applies only to actions for debts not “evi-
denced by a contract in writing.” P. 438.

2. Nor can this Court say that the District Court and the Cir-
cuit Court of Appeals erred in interpreting the Texas law to render 
void and unenforceable the supplemental agreement designed to 
circumvent payment of the rates fixed by the Commission. P. 438.
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3. Nor will this Court disturb the interpretation placed upon 
purely local law by a District Court sitting in Texas in holding that 
the Commission’s rate-fixing orders applied to the carrier’s business, 
that they were not subject to collateral attack in such a suit, and 
that the carrier could not lawfully carry the shipper’s goods at 
lower rates—especially where these interpretations were well but-
tressed by state statutes and court decisions and the Circuit Court 
of Appeals did not disagree with them. P. 439.

4. Under Texas law, no doctrine of estoppel or pari delicto can be 
invoked to defeat payment of the full rate fixed by the Commis-
sion; and a different rule cannot be applied in the federal courts. 
Pp. 439-441.

154 F. 2d 367, reversed.

A carrier sued a shipper in a Federal District Court to 
recover the difference between the rate actually paid for 
the transportation of goods and a higher rate fixed by the 
Railroad Commission of Texas pursuant to Tex. R. S., 
Art. 911 (b), §§ 1-22 (b). The District Court gave judg-
ment for the carrier. The Circuit Court of Appeals re-
versed. 154 F. 2d 367. This Court granted certiorari. 
328 U. S. 830. The judgment of the Circuit Court of 
Appeals is reversed and that of the District Court is 
affirmed. P. 441.

Cecil A. Morgan argued the cause for petitioner. With 
him on the brief was T. S. Christopher.

Alfred McKnight argued the cause for respondent. 
With him on the brief were Charles E. France and Ira 
Butler.

By special leave of Court, Elton M. Hyder argued the 
cause for the State of Texas as amicus curiae.

Mr . Justice  Black  delivered the opinion of the Court.
Petitioner and respondent entered into a written con-

tract under which the petitioner was to transport goods for 
respondent by truck entirely within the State of Texas at
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“such rates, charges or tariffs as may be fixed by the Rail-
road Commission of the State of Texas.” Based on that 
contract petitioner applied to the Commission for a permit 
to operate as a contract carrier pursuant to rules of the 
Railroad Commission promulgated under Texas law which 
grants regulatory power over transportation to that Com-
mission. Article 911b, §§ 1 to 22 (b), Rev. Stat, of 
Tex. Petitioner’s application stated that “the tariff to 
be charged for the service proposed to be rendered will be 
that as promulgated by the Railroad Commission of 
Texas.” After notice and hearing, at which petitioner 
and a representative of respondent testified, the Commis-
sion made an order which stated that “after carefully con-
sidering the evidence, the laws and its own rules and 
regulations,” the Commission was of the opinion that “the 
character of business proposed to be done by the applicant 
strictly conforms with the definition of a contract carrier.” 
The order directed that petitioner be granted a permit, 
which was later issued, to transport goods for respondent in 
Texas, but directed attention to the fact that the Com-
mission’s “tariffs and orders prescribed as a minimum 
rate to be charged by contract carriers the rates prescribed 
for common carrier motor carriers.” Later, pursuant to a 
prearrangement, the parties entered into a supplemental 
agreement concerning which the Railroad Commission was 
kept uninformed, in accordance with which respondent 
actually paid petitioner for carriage of its goods less than 
the rates prescribed for common motor carriers. About 
three and a half years later the petitioner filed this suit, 
of which the District Court had jurisdiction by reason 
of diversity of citizenship, to recover the difference be-
tween the rate paid and the full rate fixed by prior general 
orders of the Commission prescribing common carrier 
rates as provided in the contract.

The respondent’s answer admitted that it had paid less 
than the tariff rate fixed in prior general orders, but denied
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legal liability to pay that rate on several grounds. It 
denied that respondent’s rates were governed by the 
Commission’s prior general rate orders or by the special 
order granting petitioner a permit as a contract carrier. 
It also claimed that a state two-year statute of limitations 
barred recovery for part of the amount claimed. It fur-
ther alleged that petitioner had led respondent to believe 
that his type of transportation was not subject to regu-
lation by the Railroad Commission, and that no prior 
general or special orders had fixed petitioner’s transporta-
tion rates. In reliance upon the petitioner’s representa-
tions, respondent alleged, it had entered into the supple-
mental agreement to pay less than the tariff rate here 
claimed. Respondent pleaded that by this conduct peti-
tioner was estopped from claiming that the Commission 
had power to or had fixed a rate for petitioner’s transpor-
tation, or from predicating his cause of action upon the 
Commission’s tariffs.

The District Court rejected all of respondent’s conten-
tions. Citing Texas statutes, court decisions, and the 
Commission’s practices, the District Court held that the 
cause of action was not barred by the statute of limi-
tations; that the Commission’s prior general rate orders 
governed the charges to be fixed by contract carriers such 
as petitioner; that Texas law barred respondent from any 
collateral attack on the validity of the orders; that had 
the rate-fixing orders been directly attacked, as author-
ized by law, they would have been held valid; that ship-
pers and carriers could not by private agreements defeat 
the State’s statutory purpose to require payments of 
uniform transportation rates; that the original agreement 
to pay the Commission-fixed rate was valid, and the sup-
plemental agreement to pay less than that rate was void; 
and that, under Texas law, petitioner was not estopped to 
rely on the Commission’s tariff in order to recover the full
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tariff rate. Accordingly, the District Court directed the 
jury to return a verdict for petitioner for the balance due 
it under the Commission rate, and a judgment for the 
petitioner was entered on that verdict.1

The Circuit Court of Appeals, one judge dissenting, re-
versed. 154 F. 2d 367. The majority concluded that 
petitioner should not recover because the agreement to pay 
less than the full rates was a subterfuge, that neither party 
had any intention of living up to the agreement, and that 
their conduct amounted to a fraud upon the Railroad 
Commission, “contrary to good morals and that [it] 
tended ... to interfere with the purity of the adminis-
tration of the law such as puts both parties in pari delicto 
with no right to seek advantage or recovery . . .” on the 
“spurious” contract. The dissenting judge did not agree 
that the records showed a deliberate purpose to evade the 
statutes. He further thought that under controlling 
Texas law and policy the doctrine of pari delicto could not 
be applied so as to have the goods of a Texas shipper 
hauled in Texas at a less rate than the others were com-
pelled to pay by law. All the judges agreed, however, 
that the agreement to pay less than the Commission-fixed 
rates was void.

xThe court permitted respondent to offer evidence intended to 
show that the petitioner’s contract carriage was neither in competi-
tion with common carriers nor substantially the same type of serv-
ices as common carriers performed. This evidence was offered to 
support respondent’s contention that the Commission was without 
jurisdiction to fix petitioner’s rates because, as respondent urged, 
§ 6 aa of the State motor carrier law limited its power to fix con-
tract carrier rates to motor carriers that did compete with or perform 
substantially the same services as common carriers. These two ques-
tions were submitted to the jury, and they made special findings on 
the issues in respondent’s favor. The district court later directed the 
Jury to find for petitioner despite these findings, holding, as set out 
in the opinion, that the Commission’s orders were valid and beyond 
collateral attack in this case.
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On petitioner’s motion for rehearing, the State Attorney 
General intervened. He contended that the court’s deci-
sion ran counter to the State’s long-established policy 
against discriminatory transportation rate-cutting, and 
that if the judgment stood, it would impair the integrity of 
the State’s regulatory system, a primary purpose of which 
was, he argued, to assure uniform rates to all shippers for 
substantially the same transportation service. In its 
opinion denying rehearing, the court reaffirmed its former 
holding and stated that this was “a suit by one party, in 
particeps criminis, against another in like situation, under 
a fully completed contract, wherein it was sought to penal-
ize one party to the extent of $37,000.00 and to reward the 
prime offender in like amount.” Whether the Circuit 
Court of Appeals’ judgment does undermine the trans-
portation policy of Texas is a question of such importance 
that we granted certiorari to review the case. 328 
U.S. 830.

The District Court specifically held that no part of the 
claim sued on was barred by the Texas statute of limita-
tions and the Circuit Court of Appeals did not discuss the 
question. Article 5526 of the Revised Statutes of Texas, 
on which respondent relies, by its language applies only to 
actions for debts not “evidenced by a contract in writing.” 
The contract here sued on was “in writing.” Respondent 
has cited no Texas decisions which have considered this 
statute to be a bar to suits on contracts such as the one here 
involved. We cannot say that the District Court sitting in 
Texas erred in holding that no part of the claim was barred 
by Article 5526. See Texarkana & Ft. S. R. Co. v. 
Houston Gas & Fuel Co., 121 Tex. 594, 51 S. W. 2d 284.

Nor can we say that the District Court and the Circuit 
Court of Appeals erred in interpreting Texas law to render 
the supplemental agreement between petitioner and re-
spondent, designed to circumvent payment of Commis-
sion-fixed rates, void and unenforceable. The District



STEELE v. GENERAL MILLS. 439

433 Opinion of the Court.

Court’s holdings that the Commission’s rate-fixing orders 
applied to petitioner’s business, that they were not subject 
under Texas law to the collateral attack here made, and 
that petitioner could not carry respondent’s goods at less 
than the rates fixed were well buttressed by state statutes 
and court decisions.2 No arguments here made by re-
spondent, or state decisions on which it relies, refute the 
District Court’s reasoning or conclusion. The Circuit 
Court of Appeals has not disagreed with this holding of the 
District Court sitting in Texas. Under these circum-
stances we shall leave undisturbed the interpretation 
placed upon purely local law by a Texas federal judge. 
MacGregor v. State Mutual Life Assurance Co., 315 U. S. 
280; Henderson Co. v. Thompson, 300 U. S. 258, 266; 
Thompson v. Consolidated Gas Co., 300 U. S. 55, 74-75. 
Therefore we can proceed to consider whether the Circuit 
Court erred in holding that respondent could escape pay-
ment of the Commission-fixed rates by application of the 
doctrine of pari delicto.

Respondent does not refute what the Texas courts have 
frequently decided, that agreements by railroads to cut 
charges to below tariff rates are unlawful and that no doc-
trine of estoppel or pari delicto can be invoked to defeat 
payment of the full tariff rate. In Texas & N. O. R. Co. v. 
Yates, 139 Tex. 89, 93, 161 S. W. 2d 1050,1052, the 
Texas court said, “In a word the purpose of our statutes, 

2 The District Court cited the following authorities to support its 
position: Art. 911b Rev. Stat, of Tex.; General Order No. 25, R. R. 
Comm’n of Tex., Aug. 22,1931; Texas Steel Co. v. Ft. Worth & Denver 
C. R. Co., 120 Tex. 597, 40 S. W. 2d 78; Greer v. Railroad Comm’n 
(Tex. Civ. App.) 117 S. W. 2d 142; St. Louis, 1. M. & S. R. Co. v. 
Landa & Storey (Tex. Civ. App.) 187 S. W. 358; Railroad Comm’n v. 
Uvalde Construction Co. (Tex. Civ. App.) 49 S. W. 2d 1113; Alpha 
Petroleum Co. v. Terrell, 122 Tex. 257, 59 S. W. 2d 364; Mingus v. 
Wadley, 115 Tex. 551, 285 S. W. 1084. It also cited the following 
federal cases: Burford v. Sun Oil Co., 319 U. S. 315; United Fuel Gas 
Co. v. Railroad Comm’n, 278 U. S. 300.
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as they relate to intrastate freight rates, is in every essen-
tial respect the same as that of the Federal statutes which 
we had under consideration in Houston & T. C. R. Co. v. 
Johnson, Tex. Com. App., 41 S. W. 2d 14, 83 A. L. R. 241.” 
Just as 49 U. S. C. § 41 (3) prohibits rebate and similar 
devices which might undermine interstate transportation 
rate systems, so Art. 1690 (b), § (i) of the Penal Code of 
Texas makes it unlawful for motor carriers to charge less 
than Commission-fixed rates, and Art. 1687 makes it un-
lawful for railroads to engage in the same practice. No 
Texas decisions referred to by the Circuit Court of Appeals 
or by the respondent here indicate that the State’s public 
policy is any different or less effective in protecting the 
integrity of motor carrier rates than railroad rates. The 
Texas motor carrier legislation was designed to be a part 
of a state transportation regulatory system applicable 
alike to all lines of transportation which represents a 
“studied effort ... to prevent, through regulation, un-
fair, discriminatory, or destructive competition between 
such authorized carriers as would ultimately impair their 
usefulness.” Texas & Pacific R. Co. v. Railroad Comm’n 
(Tex. Civ. App.) 138 S. W. 2d 927, 931, reversed on other 
grounds, 138 Tex. 148, 157 S. W. 2d 622. Cf. Stephenson 
v. Binford, 287 U. S. 251, 272-273.

Under Texas law the payment of Commission-fixed car-
rier rates is not merely a private obligation between ship-
pers and carriers. The duty to pay is a public one, Houston 
& T. C. R. Co. v. Johnson (Tex. Com. App.) 41 S. W. 2d 
14. And, as said in the Yates case, supra, with reference 
to a railroad, no carrier can “by means of estoppel ‘or by 
any other device’ escape the performance of this public 
duty.” While the doctrine of pari delicto might be ap-
plied in Texas to some types of contracts so as to defeat 
recovery, see Wright v. Wight & Wight (Tex. Civ. App.) 
229 S. W. 881, we are satisfied that the Circuit Court of
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Appeals erred in holding that Texas courts would apply 
it in this case. Application of the doctrine of pari delicto 
in this proceeding, therefore, where the federal court has 
jurisdiction by reason of diversity, would result in apply-
ing a rule of law in the federal courts different from the 
rule we believe has been applicable in the state courts. 
Such a result cannot be approved. Holmberg n . Arm- 
brecht, 327 U. S. 392.

The judgment of the Circuit Court of Appeals is re-
versed and that of the District Court is affirmed. It is 
so ordered.

Reversed.

BOARD OF GOVERNORS OF THE FEDERAL 
RESERVE SYSTEM et  al . v . AGNEW et  al .

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA.

No. 66. Argued December 10, 1946.—Decided January 6, 1947.

1. An order issued under § 30 of the Banking Act of 1933 by the 
Board of Governors of the Federal Reserve System removing a 
director of a national bank from office for continuing violations of 
law after having been warned to desist is subject to judicial review; 
and a district court is authorized to enjoin the removal if the Board 
acts beyond the limits of its statutory authority. P. 444.

2. Section 32 of the Banking Act of 1933 prohibits, inter alia, any 
employee of any partnership “primarily engaged” in the under-
writing or distribution of securities from serving at the same time 
as director of a member bank of the Federal Reserve System. 
Respondents were directors of a member bank and employees of 
a partnership which held itself out as being “Underwriters, Dis-
tributors . . . and Brokers” in securities, was actively getting what 
business it could in the underwriting field, and one year ranked 
9th among 94 leading investment bankers with respect to its total 
participations in underwritings. Its gross income from the under-
writing field ranged from 26% to 39%, and its gross income from 
the brokerage business ranged from 40% to 47%, of its gross income
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from all sources. About 15% of the total number of transactions 
and of the total market value of the securities bought and sold 
by it as broker or dealer were in the underwriting field. The 
partnership did no business with the bank and respondents did only 
a strictly commission business with the bank’s customers. Held: 
The partnership was “primarily engaged” in the underwriting and 
distribution of securities within the meaning of § 32 of the Act and 
its employees were disqualified from serving as directors of a mem-
ber bank of the Federal Reserve System. Pp. 445-449.

(a) If the underwriting business of a firm is substantial, it is 
“primarily engaged” in the underwriting business, though by any 
quantitative test underwriting may not be its chief or principal 
activity; and whether its underwriting business exceeds 50% of 
its total business is irrelevant. Pp. 446-449.

(b) Section 32 being a preventive measure, the fact that respond-
ents have been scrupulous in their relationship to the bank is 
immaterial. P. 449.

3. Substantiality being the statutory guide, § 32 does not constitute 
an unconstitutional delegation of authority to the Board, since the 
limits of administrative action are sufficiently definite or ascertain-
able. P.449.

153 F. 2d 785, reversed.

In a suit to review or enjoin the action of the Board of 
Governors of the Federal Reserve System in removing 
respondents from office as directors of a national bank on 
the ground that they were employees of a firm “primarily 
engaged” in underwriting within the meaning of § 32 of 
the Banking Act of 1933, the District Court dismissed the 
complaint. The United States Court of Appeals for the 
District of Columbia reversed. 153 F. 2d 785. This 
Court granted certiorari. 328 U. S. 825. Reversed, p. 449.

J. Leonard Townsend argued the cause for petitioners. 
With him on the brief were Solicitor General McGrath, 
Robert L. Stern and George B. Vest.

Hugh H. Obear argued the cause and filed a brief for 
respondents.
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Mr . Justi ce  Douglas  delivered the opinion of the 
Court.

This case, here on certiorari to the Court of Appeals of 
the District of Columbia, presents important problems 
under § 30 and § 32 of the Banking Act of 1933, 48 Stat. 
162, 193, 194, as amended, 49 Stat. 684, 709, 12 U. S. C. 
§§ 77, 78.

Section 30 of the Act provides that the Comptroller of 
the Currency, whenever he is of the opinion that a direc-
tor or officer of a national bank has violated any law relat-
ing to the bank, shall warn him to discontinue the violation 
and, if the violation continues, may certify the facts to the 
Board of Governors of the Federal Reserve System. The 
Board is granted power to order that the director or officer 
be removed from office if it finds after notice and a reason-
able opportunity to be heard that he has continued to 
violate the law.1

Section 32 of the Act prohibits, inter alia, any partner or 
employee of any partnership “primarily engaged in the 
issue, flotation, underwriting, public sale, or distribution, 
at wholesale or retail, or through syndicate participation, 
of stocks, bonds, or other similar securities” from serving 
at the same time as an officer, director, or employee of a 
member bank.2

1 Section 30 also provides:
That such order and the findings of fact upon which it is based shall 

not be made public or disclosed to anyone except the director or officer 
involved and the directors of the bank involved, otherwise than in 
connection with proceedings for a violation of this section. Any such 
director or officer removed from office as herein provided who there-
after participates in any manner in the management of such bank 
shall be fined not more than $5,000, or imprisoned for not more than 
five years, or both, in the discretion of the court.”

Not material here is an exception “in limited classes of cases in 
w ich the Board of Governors of the Federal Reserve System may

727731 0-47---- 34 
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Pursuant to the procedure outlined in § 30 the Board 
ordered respondents removed from office as directors of the 
Paterson National Bank on the ground that they were 
employees of a firm “primarily engaged” in underwriting 
within the meaning of § 32. Respondents brought suit 
in the District Court for the District of Columbia to review 
the action of the Board or to enjoin its action. The Dis-
trict Court dismissed the complaint. The Court of Ap-
peals reversed by a divided vote, holding that the Board 
exceeded its authority and that an injunction should issue. 
153 F. 2d 785.

First. The Board contends that the removal orders of 
the Board made under § 30 are not subject to judicial re-
view in the absence of a charge of fraud. It relies on the 
absence of an express right of review and on the nature of 
the federal bank supervisory scheme of which § 30 is an 
integral part. Cf. Adams v. Nagle, 303 U. S. 532; Switch-
men's Union v. Mediation Board, 320 U. S. 297; Estep n . 
United States, 327 U. S. 114. A majority of the Court, 
however, is of the opinion that the determination of the 
extent of the authority granted the Board to issue removal 
orders under § 30 of the Act is subject to judicial review 
and that the District Court is authorized to enjoin the 
removal if the Board transcends its bounds and acts beyond 
the limits of its statutory grant of authority. See Ameri-
can School of Magnetic Healing v. M c Annuity, 187 U. 8. 
94; Philadelphia Co. v. Stimson, 223 U. S. 605, 620; Stark 
v. Wickard, 321 U. S. 288, 309-310. That being decided, 
it seems plain that the claim to the office of director is 
such a personal one as warrants judicial consideration of 
the controversy. Cf. Columbia Broadcasting System V.

allow such service by general regulations when in the judgment of 
the said Board it would not unduly influence the investment policies 
of such member bank or the advice it gives its customers regarding 
investments.” § 32.
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United States, 316 U. S. 407; Stark v. Wickard, supra, 
p. 305.

Second. We come then to the merits. Respondents for 
a number of years have been directors of the Paterson 
National Bank, a national banking association and a mem-
ber of the Federal Reserve System. Since 1941 they have 
been employed by Eastman, Dillon & Co., a partnership, 
which holds itself out as being “Underwriters, Distributors, 
Dealers and Brokers in Industrial, Railroad, Public Utility 
and Municipal Securities.” During the fiscal year ending 
February 28, 1943, its gross income from the underwriting 
field3 was 26 per cent of its gross income from all sources, 
while its gross income from the brokerage business was 42 
per cent of its gross income from all sources. The same 
percentages for the fiscal year ending February 29, 1944, 
were 32 per cent and 47 per cent respectively; and for the 
period from March 1, 1944, to July 31, 1944, 39 per cent 
and 40 per cent respectively. Of the total number of trans-
actions, as well as the total market value of the securities 
bought and sold by the firm as broker and as dealer for 
an indefinite period prior to September 20, 1943, about 15 
per cent were in the underwriting field. The firm is active 
in the underwriting field, getting what business it can. In 
1943 it ranked ninth among 94 leading investment bankers 
in the country with respect to its total participations in 
underwritings of bonds. For a time during 1943 it ranked 
first among the underwriters of the country. Apart from 
municipals and rails, its participation in underwritings 
during 1943 amounted to $14,657,000. Since October, 
1941, respondents have done no business with the bank 
other than a strictly commission business with its custom-

3 The issue, flotation, underwriting, public sale or distribution, at 
wholesale or retail or through syndicate participation, of stocks, bonds 
or other similar securities. The firm does not deal in United States 
Government bonds.
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ers. Nor has the firm done business with the bank since 
the fall of 1941.

These are the essential facts found by the Board.
On the basis of these facts the Board concluded that dur-

ing the times relevant here Eastman, Dillon & Co. was 
“primarily engaged” in the underwriting business and that 
respondents, being employees of the firm, were disqualified 
from serving as directors of the bank.

The Court of Appeals concluded that when applied to 
a single subject “primary” means first, chief, or principal; 
that a firm is not “primarily engaged” in underwriting 
when underwriting is not by any standard its chief or 
principal business. Since this firm’s underwriting busi-
ness did not by any quantitative test exceed 50 per cent 
of its total business, the court held that it was not “pri-
marily engaged” in the underwriting business within the 
meaning of § 32 of the Act.

We take a different view. It is true that “primary” 
when applied to a single subject often means first, chief, 
or principal. But that is not always the case. For other 
accepted and common meanings of “primarily” are “essen-
tially” (Oxford English Dictionary) or “fundamentally” 
(Webster’s New International). An activity or function 
may be “primary” in that sense if it is substantial. If the 
underwriting business of a firm is substantial, the firm is 
engaged in the underwriting business in a primary way, 
though by any quantitative test underwriting may not be 
its chief or principal activity. On the facts in this record 
we would find it hard to say that underwriting was not one 
primary activity of the firm and brokerage another. If 
“primarily” is not used in the sense we suggest, then the 
firm is not “primarily engaged” in any line of‘business 
though it specializes in at least two and does a substantial 
amount of each. One might as well say that a professional 
man is not “primarily engaged” in his profession though he 
holds himself out to serve all comers and devotes substan-
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tial time to the practice but makes the greater share of his 
income on the stock market.

That is the construction given the Act by the Board. 
And it is, we think, not only permissible but also more 
consonant with the legislative purpose than the construc-
tion which the Court of Appeals adopted. Firms which 
do underwriting also engage in numerous other activities. 
The Board indeed observed that, if one was not “primarily 
engaged” in underwriting unless by some quantitative test 
it was his principal activity, then § 32 would apply to no 
one. Moreover, the evil at which the section was aimed is 
not one likely to emerge only when the firm with which 
a bank director is connected has an underwriting business 
which exceeds 50 per cent of its total business. Section 32 
is directed to the probability or likelihood, based on the 
experience of the 1920’s, that a bank director interested in 
the underwriting business may use his influence in the 
bank to involve it or its customers in securities which his 
underwriting house has in its portfolio or has committed 
itself to take. That likelihood or probability does not 
depend on whether the firm’s underwriting business ex-
ceeds 50 per cent of its total business. It might, of course, 
exist whatever the proportion of the underwriting business. 
But Congress did not go the whole way; it drew the line 
where the need was thought to be the greatest. And the 
line between substantial and unsubstantial seems to us 
to be the one indicated by the words “primarily 
engaged.”

There is other intrinsic evidence in the Banking Act of 
1933 to support our conclusion. Section 20 of the Act 
outlaws affiliation4 of a member bank with an organiza-
tion “engaged principally” in the underwriting business.

4 Defined in § 2 (b) as direct or indirect ownership or control of 
more than 50 per cent of the voting stock of the organization in ques- 
10n> common ownership or control of 50 per cent or more of such 

voting stock, or a majority of common directors.
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Section 19 provides control over bank holding companies. 
In order to vote its stock in controlled banks a bank hold-
ing company must show that it does not own, control, or 
have any interest in, and is not participating in the man-
agement or direction of any organization “engaged prin-
cipally” in the underwriting business. On the other 
hand, when Congress came to deal with the practice of 
underwriters taking checking deposits, it used language 
different from what it used either in §§ 19 and 20 on the 
one hand or in § 32 on the other. By § 21 it prohibited 
any organization “engaged” in the underwriting business 
“to engage at the same time to any extent whatever” in the 
business of receiving checking deposits. Thus within the 
same Act we find Congress dealing with several types of 
underwriting firms—those “engaged” in underwriting, 
those “primarily engaged” in underwriting, those “engaged 
principally” in underwriting. The inference seems rea-
sonable to us that Congress by the words it chose marked a 
distinction which we should not obliterate by reading 
“primarily” to mean “principally.”

The Court of Appeals laid some stress on the fact that 
Congress did not abolish'the bank affiliate system but only 
those underwriter affiliates which were under the control 
of a member bank or which were under a common control 
with it.8 Section 20. Since Congress made majority 
control critical under § 20, it was thought that under § 32 
a firm was not “primarily engaged” in underwriting un-
less underwriting constituted a majority of its business. 
But the two situations are not comparable. In § 32 Con-
gress was not dealing with the problem of control of under-
writers by banks or vice versa. The prohibited nexus 
is in no way dependent on the presence or absence 
of control, nor would it be made so even if “primarily 
engaged” in underwriting were construed to mean princi-

5 See note 4, supra.
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pally engaged in that business. Section 32 was designed, as 
we have said, to remove tempting opportunities from the 
management and personnel of member banks. In no real-
istic sense do those opportunities disappear merely be-
cause the underwriting activities of the outside firm with 
which the officer, director, or employee is connected hap-
pens to fall below 51 per cent. Fifty-one per cent, which 
is relevant in terms of control, is irrelevant here. The 
fact then that Congress did not abolish underwriter affili-
ates serves as no guide in determining whether “primarily 
engaged” in underwriting as used in § 32 means principally 
engaged or substantially engaged in that business.

Section 32 is not concerned, of course, with any show-
ing that the director in question has in fact been derelict 
in his'duties or has in any way breached his fiduciary obli-
gation to the bank. It is a preventive or prophylactic 
measure. The fact that respondents have been scrupulous 
in their relationships to the bank is therefore immaterial.

There is a suggestion that if “primarily” does not 
mean principally but merely connotes substantiality, 
§ 32 constitutes an unlawful delegation of authority to 
the Board. But we think it plain under our decisions 
that if substantiality is the statutory guide, the limits 
of administrative action are sufficiently definite or ascer-
tainable so as to survive challenge on the grounds of 
unconstitutionality. Sunshine Anthracite Coal Co. v. 
Adkins, 310 U. S. 381, 397-400; Opp Cotton Mills v. Ad-
ministrator, 312 U. S. 126, 142-146; Yakus v. United 
States, 321 U. S. 414, 424-428; Bowles v. Willingham, 321 
U.S. 503,512-516.

Reversed.

Mr . Justi ce  Rutle dge , concurring.
If the question presented on the merits is reviewable 

judicially, in my opinion it is only for abuse of discretion
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by the Board of Governors. Not only because Congress 
has committed the system’s operation to their hands, but 
also because the system itself is a highly specialized and 
technical one, requiring expert and coordinated manage-
ment in all its phases, I think their judgment should be 
conclusive upon any matter which, like this one, is open 
to reasonable difference of opinion. Their specialized ex-
perience gives them an advantage judges cannot possibly 
have, not only in dealing with the problems raised for their 
discretion by the system’s working, but also in ascertaining 
the meaning Congress had in mind in prescribing the 
standards by which they should administer it. Accord-
ingly their judgment in such matters should be overturned 
only where there is no reasonable basis to sustain it or 
where they exercise it in a manner which clearly exceeds 
their statutory authority.

In this case I cannot say that either of these things has 
occurred. The Board made its determination after the 
required statutory hearing on notice. 48 Stat. 162, 193, 
12 U. S. C. § 77. The consideration given was full and 
thorough, including detailed findings of fact and conclu-
sions of law, followed by a carefully written opinion.1 The 
Board concluded that “primarily” in § 32 does not mean 
“first in volume in comparison with any other business or 
businesses in which it [the employer] engages,”2 but

1 The opinion is not reported, pursuant to the statutory prohibition, 
12 U. S. C. § 77, which is effective except in connection with proceedings 
for enforcement.

2 Under such a view, in. cases involving different facts the question 
would become judicial whether “primarily” means more than half of 
(1) the gross volume of business done; (2) the gross profit; (3) the 
net profit, where some but not all these factors as relating to one phase 
of the total activities carried on amounts to more than half the gross. 
Such discriminations would seem to be clearly within the Boards 
power to determine in the first instance. If so, it is difficult to see 
why that power does not include the determination made here.
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means rather as “a matter of primary importance,” like 
“primary” colors or planets or as the word is used in the 
phrase “the primary causes of a war.” This view it found 
not only supported by accepted dictionary meaning but 
also in conformity with Congress’ intent as established by 
the legislative history. In a further ground which we 
must take as reflecting its specialized experience, the Board 
stated: “To say that a securities firm ranking ninth among 
the leading investment bankers of the country with respect 
to its total participations in underwritings of bonds, and 
for a period ranking first, should be held to be beyond the 
scope of the statute is to say that Congress enacted a 
statute with the intention that it would apply to no one.”

I cannot say that the Board’s conclusion, in the light of 
those groundings, is wanting either for warrant in law or 
for reasonable basis in fact. The considerations stated in 
the Court’s opinion and in the dissenting opinion filed in 
the Court of Appeals, 153 F. 2d 785, 795, as well as by the 
Board itself, confirm this view. I think it important, not 
only for this case but for like ones which may arise in the 
future, perhaps as a result of this decision, to make clear 
that my concurrence in the Court’s disposition of the case 
is based upon the ground I have set forth, and not upon 
independent judicial determination of the question pre-
sented on the merits. I do not think this Court or any 
other should undertake to reconsider, as an independent 
judgment, the Board’s determination upon that question 
or similar ones likely to arise, if the Board was not without 
basis in fact for its judgment and does not clearly trans-
gress a statutory mandate. More than has been shown 
here would be required to cause me to believe that the 
Board has exceeded its power in either respect.

Mr . Justice  Frankfurter  joins in this opinion.
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JESIONOWSKI, ADMINISTRATRIX, v. BOSTON & 
MAINE RAILROAD.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
FIRST CIRCUIT.

No. 88. Argued December 16,1946.—Decided January 13,1947.

In an action against a railroad in a federal district court under the 
Federal Employers’ Liability Act to recover damages for the death 
of a brakeman resulting from the derailment of certain cars, the 
evidence showed that he threw a switch and signaled the engineer 
to back the cars, which were being switched from a main line to a 
siding. There was evidence tending to show that he negligently 
threw the switch while the lead car straddled it, which might have 
caused the derailment. Other evidence tended to show that, when 
the derailment occurred, splinters and planks were thrown into the 
air near a frog (75 feet from the switch) which could have caused 
the derailment. Some testified they were found on the track close 
to the switch and some that they were close to the frog. There 
was evidence that the frog and switch had been in good condition 
before and after the derailment and that the cars had been oper-
ated and the tracks used previously without any similar mishap. 
The jury was instructed that, if it found that the accident did 
not result from negligence of the deceased, it could infer that it 
resulted from negligence of the railroad. It found for the plaintiff. 
Held:

1. The doctrine of res ipsa loquitur was applicable and the judg-
ment against the railroad is sustained. Pp. 456-459.

2. In this case, the jury’s right to draw inferences from evidence 
and the sufficiency of the evidence to support a verdict are federal 
questions. P. 457.

3. The facts support the jury’s findings both that the deceased’s 
conduct did not cause the accident and that the railroad’s did. 
P. 458.

4. Under Rule 75 (d) of the Rules of Civil Procedure, a state-
ment in the designation of record on appeal that “the doctrine of 
res ipsa loquitur is not applicable to the facts of this case” was not 
sufficient to raise the point that, because the trial judge directed 
a verdict for the defendant on the first count of the complaint 
(which charged a defect in the car, track or roadbed), he was not
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justified in submitting to the jury the question of such a defect under 
the second count charging negligence generally. Pp. 458-459.

154 F. 2d 703, reversed.

In an action in a federal district court under the Federal 
Employers’ Liability Act, 35 Stat. 65, 53 Stat. 1404, 45 
U. S. C. § 51 et seq., petitioner obtained a judgment for 
damages for the death of her husband in a railroad acci-
dent. The Circuit Court of Appeals reversed. 154 F. 2d 
703. This Court granted certiorari. 328 U. S. 830. 
Reversed, p. 459.

Thomas C. O’Brien argued the cause for petitioner. 
With him on the brief were J. Edward Keefe, Jr. and John 
S. Stone.

Francis P. Garland argued the cause and filed a brief 
for respondent.

Mr . Just ice  Black  delivered the opinion of the Court.
Petitioner brought this action for damages in the Fed-

eral District Court under the Federal Employers’ Liability 
Act, 35 Stat. 65, 53 Stat. 1404, 45 U. S. C. § 51 et seq., for 
causing the death of her intestate. Count I alleged that 
By reason of a defect or insufficiency, due to the negli-

gence of the defendant, in its car, track, or roadbed, the 
car upon which the plaintiff’s decedent was riding was de-
railed . . causing the decedent to be thrown from the 
car and killed. Count II, without specifying any particu-
lar acts of negligence, charged generally that the derail-
ment and decedent’s death were the “result of the negli-
gence of the defendant.” After the evidence was in, the 
Court, at the request of the respondent, directed the jury 
to return a verdict for the respondent on the first count. 
Respondent’s motion for directed verdict on the second 
count, on the ground that the evidence failed to justify a
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finding of negligence and that it showed that deceased was 
killed as the sole result of his own negligence, was over-
ruled. The jury rendered a verdict for petitioner and 
judgment was entered on it. The Circuit Court of Ap-
peals reversed and remanded to the District Court with 
directions to render judgment for the respondent. 154 
F. 2d 703.

The trial court charged the jury that the burden was 
upon petitioner to prove by a fair preponderance of the 
evidence that the deceased’s death was caused by respond-
ent’s negligence. It invoked the trial rule under which 
negligence may be inferred from unusual happenings 
growing out of conditions under a defendant’s control. 
Referring to this rule under the name of res ipsa loquitur, 
the court charged: “Of course if the deceased’s negligence 
was the sole cause of the accident the plaintiff here can-
not recover. And since there can be no application of the 
doctrine of res ipsa loquitur if other causes than the negli-
gence of the defendant, its agents or servants, might have 
produced the accident, the plaintiff is bound, she has the 
burden, to exclude the operation of such causes by a fair 
preponderance of the evidence before the rule can be ap-
plied. This is so because if there are other causes than 
the negligence of the defendant that might have caused 
the accident, the defendant cannot be said to be in exclu-
sive control—one of the prerequisites to the application 
of the rule here invoked.” The Circuit Court of Appeals 
reversed because it thought that the jury should not be 
permitted to draw an inference of defendant’s negligence 
from an extraordinary accident growing out of a general set 
of circumstances which included activities of the injured 
person, even though a jury, under proper instructions, 
could find from the evidence that the injured person s 
activities did not cause the injury. The Circuit Court s 
limitation of the jury’s province by this interpretation of 
a doctrine of res ipsa loquitur raised a question of impor-
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tance in the trial of cases arising under federal law. 
We granted certiorari to consider this question. 328 U. S. 
830.

The testimony, so far as relevant to point the issues, may 
be briefly summarized. Four railroad cars were being 
pushed backward and eastward by an engine in order to 
put them on a siding north of the main track. It was the 
duty of deceased, a brakeman, to throw the switch before 
the first car reached it in order that the four cars would 
take the siding. There was evidence that he threw the 
switch and gave a signal to the engineer to back the cars. 
Respondent’s evidence was sufficient to authorize, but not 
to compel, the jury to find that the deceased negligently 
threw the switch while the lead car in the backward move-
ment straddled the switch with one set of the car wheels 
on one side of the switch and one on the other. If true, 
this could mean that the wheels east of the switch 
would move down the main line and the others would enter 
the siding when the switch was thrown and the backward 
movement took place, thus probably causing derailment. 
If the jury had believed respondent’s evidence that this last 
car was astride the switch when it was thrown, it would 
have been authorized, under the court’s charge, to find 
for the respondent. But about 75 feet east of this switch, 
at a point where the south rail of the siding track inter-
sected the north rail of the main track, there was a frog. 
There was testimony that this frog operated with a spring 
mechanism, and that if the spring failed to work when 
the wheels passed over it, the cars might be derailed. 
Some other evidence tended to show that, at the time 
the derailment occurred, splinters and planks were thrown 
mto the air near the frog. Other evidence tended to 
show that planks and splinters were found on the track. 
Some testimony showed that they were close to the switch, 
and some that they were close to the frog. There was 
evidence that the frog and switch had been in good condi-
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tion before the derailment and after the derailment. The 
cars had been operated and the tracks had been used pre-
viously, so far as the evidence showed, without any similar 
mishap.

In San Juan Light Co. v. Requena, 224 U. S. 89, 98- 
99, this Court said: “when a thing which causes injury, 
without fault of the injured person, is shown to be under 
the exclusive control of the defendant, and the injury is 
such as in the ordinary course of things does not occur if 
the one having such control uses proper care, it affords 
reasonable evidence, in the absence of an explanation, that 
the injury arose from the defendant’s want of care.” Both 
prior to and after that case was decided, this Court has 
acted upon this rule in varying types of cases. Trans-
portation Co. n . Downer, 11 Wall. 129; Inland & Seaboard 
Coasting Co. v. Tolson, 139 U. S. 551, 555; Gleeson v. 
Virginia M. R. R., 140 U. S. 435; Sweeney n . Erving, 228 
U. S. 233, 240. See also Southern Ry. n . Bennett, 233 
U. S. 80; 'Foltis, Inc. v. City of New York, 287 N. Y. 108,38 
N. E. 2d 455, and cases collected, 153 A. L. R. 1134. The 
Circuit Court of Appeals thought, however, that the rule 
was improperly applied in this case because the railroad 
instrumentalities here were not under the “exclusive con-
trol” of the railroad; that “The thing that caused the 
injury could have been Jesionowski’s fault, or it could have 
been the railroad corporation’s fault.” 154 F. 2d 703, 
705.

The Court’s reasoning was this: Petitioner was not en-
titled to have her case submitted to the jury except 
under the rule of res ipsa loquitur. That rule has rigidly 
defined prerequisities, one of which is that, to apply it, the 
defendant must have exclusive control of all the things 
used in an operation which might probably have caused 
injury. Here the railroad did not have exclusive control 
of all probable causative factors, since deceased had some 
immediate control over switching and signaling. “Exclu-
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sive control” of all probable causative factors, the court 
reasoned, means that res ipsa loquitur cannot be applied 
even though those non-exclusively controlled factors are 
clearly shown to have had no causal connection with the 
accident.

We cannot agree. Res ipsa loquitur, thus applied, 
would bar juries from drawing an inference of negligence 
on account of unusual accidents in all operations where 
the injured person had himself participated in the oper-
ations, even though it was proved that his operations 
of the things under his control did not cause the acci-
dent. This viewpoint unduly restricts the power of 
juries to decide questions of fact, and in this case the jury’s 
right to draw inferences from evidence and the sufficiency 
of that evidence to support a verdict are federal questions. 
A conceptualistic interpretation of res ipsa loquitur has 
never been used by this Court to reduce the jury’s power 
to draw inferences from facts. Such an interpretation 
unduly narrows the doctrine as this Court has applied it.

This Court said, in Sweeney v. Erving, 228 U. S. 233,240, 
a decision which cut through the mass of verbiage built 
up around the doctrine of res ipsa loquitur, that “res 
ipsa loquitur means that the facts of the occurrence 
warrant the inference of negligence, not that they com-
pel such an inference; that they furnish circumstan-
tial evidence of negligence where direct evidence of it may 
be lacking, but it is evidence to be weighed, not necessarily 
to be accepted as sufficient; that they call for explanation 
or rebuttal, not necessarily that they require it; that they 
make a case to be decided by the jury, not that they fore-
stall the verdict.” Thus, the question here really is not 
whether the application of the rule relied on fits squarely 
into some judicial definition, rigidly construed, but 
whether the circumstances were such as to justify a 
finding that this derailment was a result of the defendant’s 
negligence. We hold that they were.



458 OCTOBER TERM, 1946.

Opinion of the Court. 329 U.S.

Derailments are extraordinary, not usual, happenings. 
When they do occur, a jury may fairly find that they oc-
curred as a result of negligence. It is true that the jury 
might have found here that this accident happened as a 
result of the negligence of the deceased; but although the 
respondent offered evidence to establish this fact, it “did 
not satisfy the jury.” Southern Ry. v. Bennett, supra 
at 86. With the deceased freed from any negligent con-
duct in connection with the switch or the signaling, we 
have left an accident, ordinarily the result of negligence, 
which may be attributed only to the lack of care of the 
railroad, the only other agency involved. Once a jury, 
having been appropriately instructed, finds that the em-
ployee’s activities did not cause the derailment, the de-
fendant remains as the exclusive controller of all the fac-
tors which may have caused the accident. It would run 
counter to common everyday experience to say that, after 
a finding by the jury that the throwing of the switch 
and the signaling did not contribute to the derailment, the 
jury was without authority to infer that either the negli-
gent operation of the train or the negligent maintenance 
of the instrumentalities other than the switch was the 
cause of the derailment. It was uncontroverted that the 
railroad had exclusive control of both. We think that the 
facts support the jury’s findings both that the deceased’s 
conduct did not cause the accident and that the railroad’s 
negligence did.

Respondent also urges here, as it did in the Circuit Court 
of Appeals, that because the trial judge directed a verdict 
for it on the first count of the complaint, which charged a 
defect in the car, track or roadbed, the court was not jus-
tified in submitting to the jury the question of a defect 
in these respects under the second count. The Circuit 
Court held that this question was hot properly raised be-
fore it because respondent had failed on appeal to make a
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concise statement” of the point as required by Rule 75 (d) 
of the Rules of Civil Procedure. Respondent argues that 
the question was properly raised, though not specifically, 
by its general point that “the doctrine of res ipsa loquitur 
is not applicable to the facts of this case.” We cannot 
hold that the Circuit Court erred when it refused to con-
sider the question because of respondent’s failure to 
comply with Rule 75 (d).

Reversed.

Mr . Justice  Reed , Mr . Justice  Jackson  and Mr . Jus -
tice  Burton  would affirm on the grounds stated in the 
opinion of the Circuit Court of Appeals for the First 
Circuit.

LOUISIANA ex  rel . FRANCIS v. RESWEBER, 
SHERIFF, etal .

CERTIORARI TO THE SUPREME COURT OF LOUISIANA.

No. 142. Argued November 18, 1946.—Decided January 13, 1947.

Petitioner was convicted in a state court of murder and sentenced to 
be electrocuted. A warrant for his execution was duly issued. He 
was prepared for electrocution, placed in the electric chair and sub-
jected to a shock which was intended to cause his death but which 
failed to do so, presumably because of some mechanical difficulty. 
He was removed from the chair and returned to prison; but another 
warrant for his execution at a later date was issued. Held:

1. Assuming, but not deciding, that violations of the principles of 
the double jeopardy provision of the Fifth Amendment and the 
cruel and unusual punishment provision of the Eighth Amendment 
would violate the due process clause of the Fourteenth 
Amendment—

(a) The proposed execution would not violate the double 
jeopardy clause of the Fifth Amendment. P. 462.

(b) It would not violate the cruel and unusual punishment 
clause of the Eighth Amendment. P. 463.

727731 0-47---- 35
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2. The proposed execution would not violate the equal protection 
clause of the Fourteenth Amendment. P. 465.

3. The record of the original trial, showing the warrant of arrest, 
the indictment, the appointment of counsel, and the minute entries 
of trial, selection of jury, verdict and sentence, contains nothing on 
which this Court could conclude that the constitutional rights of 
petitioner were infringed at the trial. P. 465.

Affirmed.

The Supreme Court of Louisiana denied petitioner’s 
applications for writs of certiorari, mandamus, prohibition 
and habeas corpus to prevent a second attempt to execute 
him for murder. This Court granted certiorari. 328 
U. S. 833. Affirmed, p. 466.

James Skelly Wright argued the cause for petitioner. 
With him on the brief were Robert E. Kline, Jr. and John 
L. Ingoldsby, Jr.

Michael E. Culligan and L. 0. Pecot argued the cause 
and filed a brief for respondents.

Mr . Justice  Reed  announced the judgment of the Court 
in an opinion in which The  Chief  Justi ce , Mr . Justice  
Black  and Mr . Justice  Jacks on  join.

This writ of certiorari brings before this Court a unique 
situation. The petitioner, Willie Francis, is a colored citi-
zen of Louisiana. He was duly convicted of murder and 
in September, 1945, sentenced to be electrocuted for the 
crime. Upon a proper death warrant, Francis was pre-
pared for execution and on May 3, 1946, pursuant to the 
warrant, was placed in the official electric chair of the State 
of Louisiana in the presence of the authorized witnesses. 
The executioner threw the switch but, presumably because 
of some mechanical difficulty, death did not result. He 
was thereupon removed from the chair and returned to 
prison where he now is. A new death warrant was issued
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by the Governor of Louisiana, fixing the execution for 
May 9,1946.

Applications to the Supreme Court of the state were 
filed for writs of certiorari, mandamus, prohibition and 
habeas corpus, directed to the appropriate officials in the 
state. Execution of the sentence was stayed. By the 
applications petitioner claimed the protection of the due 
process clause of the Fourteenth Amendment on the 
ground that an execution under the circumstances detailed 
would deny due process to him because of the double jeop-
ardy provision of the Fifth Amendment and the cruel and 
unusual punishment provision of the Eighth Amendment.1 
These federal constitutional protections, petitioner 
claimed, would be denied because he had once gone 
through the difficult preparation for execution and had 
once received through his body a current of electricity 
intended to cause death. The Supreme Court of Louisi-
ana denied the applications on the ground of a lack 
of any basis for judicial relief. That is, the state 
court concluded there was no violation of state or national 
law alleged in the various applications. It spoke of the 
fact that no “current of sufficient intensity to cause death” 
passed through petitioner’s body. It referred specifically 
to the fact that the applications of petitioner invoked the 
provisions of the Louisiana Constitution against cruel and 
inhuman punishments and putting one in jeopardy of life 
or liberty twice for the same offense. We granted certio-
rari on a petition setting forth the aforementioned conten-
tions, to consider the alleged violations of rights under the 
Federal Constitution in the unusual circumstances of this 
case. 328 U. S. 833. For matters of state law, the opin-

1 Fifth Amendment: . nor shall any person be subject for the
same offence to be twice put in jeopardy of life or limb; . . .”

Eighth Amendment: “Excessive bail shall not be required, nor 
excessive fines imposed, nor cruel and unusual punishments inflicted.”
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ion and order of the Supreme Court of Louisiana are bind-
ing on this Court, Hebert v. Louisiana, 272 U. S. 312, 317. 
So far as we are aware, this case is without precedent in 
any court.

To determine whether or not the execution of the peti-
tioner may fairly take place after the experience through 
which he passed, we shall examine the circumstances un-
der the assumption, but without so deciding, that violation 
of the principles of the Fifth and Eighth Amendments, as 
to double jeopardy and cruel and unusual punishment, 
would be violative of the due process clause of the Four-
teenth Amendment.2 As nothing has been brought to our 
attention to suggest the contrary, we must and do assume 
that the state officials carried out their duties under the 
death warrant in a careful and humane manner. Accidents 
happen for which no man is to blame. We turn to the 
question as to whether the proposed enforcement of the 
criminal law of the state is offensive to any constitutional 
requirements to which reference has been made.

First. Our minds rebel against permitting the same 
sovereignty to punish an accused twice for the same of-
fense. Ex parte Lange, 18 Wall. 163, 168, 175; In re 
Bradley, 318 U. S. 50. Compare United States n . Lanza, 
260 U. S. 377, 382. But where the accused successfully 
seeks review of a conviction, there is no double jeopardy 
upon a new trial. United States v. Ball, 163 U. S. 662, 
672. See People v. Trezza, 128 N. Y. 529, 535, 28 N. E. 
533. Even where a state obtains a new trial after convic-
tion because of errors, while an accused may be placed on 
trial a second time, it is not the sort of hardship to the 
accused that is forbidden by the Fourteenth Amendment.

2 See Twining v. New Jersey, 211 U S. 78,99; Palko v. Connecticut, 
302 U. S. 319, 324; In re Kemmler, 136 U. S. 436, 445; Collins v. 
Johnston, 237 U. S. 502,510.
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Palko v. Connecticut, 302 U. S. 319, 328.3 As this is a 
prosecution under state law, so far as double jeopardy is 
concerned, the Palko case is decisive. For we see no differ-
ence from a constitutional point of view between a new 
trial for error of law at the instance of the state that results 
in a death sentence instead of imprisonment for life and an 
execution that follows a failure of equipment. When an 
accident, with no suggestion of malevolence, prevents the 
consummation of a sentence, the state’s subsequent course 
in the administration of its criminal law is not affected on 
that account by any requirement of due process under the 
Fourteenth Amendment. We find no double jeopardy 
here which can be said to amount to a denial of federal due 
process in the proposed execution.

Second. We find nothing in what took place here which 
amounts to cruel and unusual punishment in the con-
stitutional sense. The case before us does not call for 
an examination into any punishments except that of 
death. See Weems v. United States, 217 U. S. 349. 
The traditional humanity of modern Anglo-American law 
forbids the infliction of unnecessary pain in the execution 
of the death sentence. Prohibition against the wanton 
infliction of pain has come into our law from the Bill of 
Rights of 1688. The identical words appear in our Eighth 
Amendment. The Fourteenth would prohibit by its due 
process clause execution by a state in a cruel manner.4

3 See Kepner v. United States, 195 U. S. 100,129; cf. United States v. 
Ball, 163 U. S. 662,666-70.

4 This Court said of a similar clause embodied in the constitution of 
New York, In re Kemmler, 136 U. S. 436,446:

“■ . . but the language in question as used in the constitution of 
the State of New York was intended particularly to operate upon 
the legislature of the State, to whose control the punishment of 
crime was almost wholly confided. So that, if the punishment 
prescribed for an offence against the laws of the State were mani-
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Petitioner’s suggestion is that because he once under-
went the psychological strain of preparation for electro-
cution, now to require him to undergo this preparation 
again subjects him to a lingering or cruel and unusual 
punishment. Even the fact that petitioner has already 
been subjected to a current of electricity does not make his 
subsequent execution any more cruel in the constitutional 
sense than any other execution. The cruelty against 
which the Constitution protects a convicted man is cruelty 
inherent in the method of punishment, not the necessary 
suffering involved in any method employed to extinguish 
life humanely. The fact that an unforeseeable accident 
prevented the prompt consummation of the sentence can-
not, it seems to us, add an element of cruelty to a subse-
quent execution. There is no purpose to inflict unnec-
essary pain nor any unnecessary pain involved in the 
proposed execution. The situation of the unfortunate 
victim of this accident is just as though he had suffered the 
identical amount of mental anguish and physical pain in 
any other occurrence, such as, for example, a fire in the cell 
block. We cannot agree that the hardship imposed upon 
the petitioner rises to that level of hardship denounced as 
denial of due process because of cruelty.

festly cruel and unusual, as burning at the stake, crucifixion, 
breaking on the wheel, or the like, it would be the duty of the 
courts to adjudge such penalties to be within the constitutional 
prohibition.”

It added, p.447:
“Punishments are cruel when they involve torture or a lingering 
death; but the punishment of death is not cruel, within the 
meaning of that word as used in the Constitution. It implies 
there something inhuman and barbarous, something more than 
the mere extinguishment of life.”

Louisiana has the same humane provision in its constitution. Loui-
siana Constitution, Art. I, § 12. The Kemmler case denied that elec-
trocution infringed the federal constitutional rights of a convicted 
criminal sentenced to execution.
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Third. The Supreme Court of Louisiana also rejected 
petitioner’s contention that death inflicted after his prior 
sufferings would deny him the equal protection of the laws, 
guaranteed by the Fourteenth Amendment. This sug-
gestion in so far as it differs from the due process argument 
is based on the idea that execution, after an attempt at 
execution has failed, would be a more severe punishment 
than is imposed upon others guilty of a like offense. That 
is, since others do not go through the strain of preparation 
for execution a second time or have not experienced a non- 
lethal current in a prior attempt at execution, as petitioner 
did, to compel petitioner to submit to execution after these 
prior experiences denies to him equal protection. Equal 
protection does not protect a prisoner against even illegal 
acts of officers in charge of him, much less against accidents 
during his detention for execution. See Lisenba v. Cali-
fornia, 314 U. S. 219,226. Laws cannot prevent accidents 
nor can a law equally protect all against them. So long 
as the law applies to all alike, the requirements of equal 
protection are met. We have no right to assume that 
Louisiana singled out Francis for a treatment other than 
that which has been or would generally be applied.

Fourth. There is a suggestion in the brief that the orig-
inal trial itself was so unfair to the petitioner as to justify a 
reversal of the judgment of conviction and a new trial. 
Petitioner’s claim in his brief is that he was inadequately 
represented by counsel. The record of the original trial 
presented to us shows the warrant for arrest, the indict-
ment, the appointment of counsel and the minute entries 
of trial, selection of jury, verdict and sentence. There is 
nothing in any of these papers to show any violation of 
petitioner’s constitutional rights. See Carter v. Illinois, 
329 U. S. 173. Review is sought here because of a 
denial of due process of law that would be brought about 
by execution of petitioner after failure of the first effort to 
electrocute him. Nothing is before us upon which a ruling
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can be predicated as to alleged denial of federal constitu-
tional rights during petitioner’s trial. On this record, we 
see nothing upon which we could conclude that the 
constitutional rights of petitioner were infringed.

Affirmed.

Mr . Justice  Frank furte r , concurring.
When four members of the Court find that a State has 

denied to a person the due process which the Fourteenth 
Amendment safeguards, it seems to me important to be 
explicit regarding the criteria by which the State’s duty 
of obedience to the Constitution must be judged. Par-
ticularly is this so when life is at stake.

Until July 28, 1868, when the Fourteenth Amendment 
was ratified, the Constitution of the United States left 
the States free to carry out their own notions of criminal 
justice, except insofar as they were limited by Article I, 
§ 10 of the Constitution which declares: “No State 
shall . . . pass any Bill of Attainder, [or] ex post facto 
Law . . .” The Fourteenth Amendment placed no spe-
cific restraints upon the States in the formulation or the 
administration of their criminal law. It restricted the 
freedom of the States generally, so that States thereafter 
could not “abridge the privileges or immunities of citizens 
of the United States,” or “deprive any person of life, lib-
erty, or property, without due process of law,” or “deny 
to any person within its jurisdiction the equal protection 
of the laws.”

These are broad, inexplicit clauses of the Constitution, 
unlike specific provisions of the first eight amendments 
formulated by the Founders to guard against recurrence 
of well-defined historic grievances. But broad as these 
clauses are, they are not generalities of empty vague-
ness. They are circumscribed partly by history and 
partly by the problems of government, large and dynamic
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though they be, with which they are concerned. The 
“privileges or immunities of citizens of the United States” 
concern the dual citizenship under our federal system. 
The safeguards of “due process of law” and “the equal 
protection of the laws” summarize the meaning of the 
struggle for freedom of English-speaking peoples. They 
run back to Magna Carta but contemplate no less ad-
vances in the conceptions of justice and freedom by a 
progressive society. See the classic language of Mr. 
Justice Matthews in Hurtado v. California, 110 U. S. 516, 
530-31.

When, shortly after its adoption, the Fourteenth 
Amendment came before this Court for construction, it 
was urged that the “privileges or immunities of citizens 
of the United States” which were not to be abridged by 
any State were the privileges and immunities which citi-
zens theretofore enjoyed under the Constitution. If that 
view had prevailed, the Privileges or Immunities Clause 
of the Fourteenth Amendment would have placed upon 
the States the limitations which the specific articles of 
the first eight amendments had theretofore placed upon 
the agencies of the national government. After the fullest 
consideration that view was rejected. The rejection has 
the authority that comes from contemporaneous knowl-
edge of the purposes of the Fourteenth Amendment. See 
Slaughter-House Cases, 16 Wall. 36, 67-68; Davidson v. 
Aew Orleans, 96 U. S. 97. The notion that the Privileges 
or Immunities Clause of the Fourteenth Amendment 
absorbed, as it is called, the provisions of the Bill of Rights 
that limit the Federal Government has never been given 
countenance by this Court.

Not until recently was it suggested that the Due Process 
Clause of the Fourteenth Amendment was merely a com-
pendious reference to the Bill of Rights whereby the 
States were now restricted in devising and enforcing their 
penal code precisely as is the Federal Government by the
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first eight amendments. On this view, the States would 
be confined in the enforcement of their criminal codes by 
those views for safeguarding the rights of the individual 
which were deemed necessary in the eighteenth century. 
Some of these safeguards have perduring validity. Some 
grew out of transient experience or formulated remedies 
which time might well improve. The Fourteenth Amend-
ment did not mean to imprison the States into the limited 
experience of the eighteenth century. It did mean to 
withdraw from the States the right to act in ways that 
are offensive to a decent respect for the dignity of man, 
and heedless of his freedom.

These are very broad terms by which to accommodate 
freedom and authority. As has been suggested from time 
to time, they may be too large to serve as the basis for 
adjudication, in that they allow much room for individual 
notions of policy. That is not our concern. The fact is 
that the duty of such adjudication on a basis no less narrow 
has been committed to this Court.

In an impressive body of decisions this Court has de-
cided that the Due Process Clause of the Fourteenth 
Amendment expresses a demand for civilized standards 
which are not defined by the specifically enumerated guar-
antees of the Bill of Rights. They neither contain the 
particularities of the first eight amendments nor are they 
confined to them. That due process of law has its own 
independent function has been illustrated in numerous 
decisions, and has been expounded in the opinions of the 
Court which have canvassed the matter most thoroughly. 
See Hurtado v. California, supra; Twining v. New Jersey, 
211 U. S. 78; Snyder n . Massachusetts, 291 U. S. 97; Palko 
v. Connecticut, 302 U. S. 319. Insofar as due process 
under the Fourteenth Amendment requires the States to 
observe any of the immunities “that are valid as against 
the federal government by force of the specific pledges of 
particular amendments,” it does so because they “have
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been found to be implicit in the concept of ordered liberty, 
and thus, through the Fourteenth Amendment, become 
valid as against the states.” Palko v. Connecticut, supra, 
at 324-25.

The Federal Bill of Rights requires that prosecutions 
for federal crimes be initiated by a grand jury and tried 
by a petty jury; it protects an accused from being a witness 
against himself. The States are free to consult their own 
conceptions of policy in dispensing with the grand jury, 
in modifying or abolishing the petty jury, in withholding 
the privilege against self-crimination. See Maxwell v. 
Dow, 176 U. S. 581; Twining v. New Jersey, supra; 
Snyder v. Massachusetts, supra; Palko v. Connecticut, 
supra, at 323, 324; c/. Feldman v. United States, 322 
U. S. 487. In short, the Due Process Clause of the 
Fourteenth Amendment did not withdraw the freedom 
of a State to enforce its own notions of fairness in 
the administration of criminal justice unless, as it was 
put for the Court by Mr. Justice Cardozo, “in so doing 
it offends some principle of justice so rooted in the tradi-
tions and conscience of our people as to be ranked as fun-
damental.” Snyder v. Massachusetts, supra, at 105.

A State may offend such a principle of justice by brutal 
subjection of an individual to successive retrials on a 
charge on which he has been acquitted. Such conduct 
by a State might be a denial of due process, but not 
because the protection against double jeopardy in a federal 
prosecution against which the Fifth Amendment safe-
guards limits a State. For the disputations that are 
engendered by technical aspects of double jeopardy as 
enshrined in the Fifth Amendment, see the majority and 
dissenting opinions in Ex parte Lange, 18 Wall. 163, and 
In re Bradley, 318 U. S. 50. Again, a State may be found 
to deny a person due process by treating even one guilty of 
crime in a manner that violates standards of decency more 
or less universally accepted though not when it treats him
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by a mode about which opinion is fairly divided. But the 
penological policy of a State is not to be tested by the 
scope of the Eighth Amendment and is not involved 
in the controversy which is necessarily evoked by that 
Amendment as to the historic meaning of “cruel and unu-
sual punishment.” See Weems v. United States, 217 
U. S. 349, and particularly the dissenting opinion of White 
and Holmes, JJ.

Once we are explicit in stating the problem before us 
in terms defined by an unbroken series of decisions, we 
cannot escape acknowledging that it involves the appli-
cation of standards of fairness and justice very broadly 
conceived. They are not the application of merely per-
sonal standards but the impersonal standards of society 
which alone judges, as the organs of Law, are empow-
ered to enforce. When the standards for judicial judg-
ment are not narrower than “immutable principles of 
justice which inhere in the very idea of free government,” 
Holden n . Hardy, 169 U. S. 366, 389, “fundamental 
principles of liberty and justice which lie at the base of 
all our civil and political institutions,” Hebert v. Louisi-
ana, 272 U. S. 312, 316, “immunities . . . implicit in the 
concept of ordered liberty,” Palko v. Connecticut, supra, 
at 324-25, great tolerance toward a State’s conduct is 
demanded of this Court. Such were recently stated to 
be “the controlling principles.” See Mr. Chief Justice 
Stone in Malinski v. New York, 324 U. S. 401, 438, in 
connection with the concurring opinion in that case, ibid., 
412,416,417.

I cannot bring myself to believe that for Louisiana to 
leave to executive clemency, rather than to require, miti-
gation of a sentence of death duly pronounced upon con-
viction for murder because a first attempt to carry it out 
was an innocent misadventure, offends a principle of jus-
tice “rooted in the traditions and conscience of our people.” 
See Snyder v. Massachusetts, supra, at 105. Short of
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the compulsion of such a principle, this Court must ab-
stain from interference with State action no matter how 
strong one’s personal feeling of revulsion against a State’s 
insistence on its pound of flesh. One must be on guard 
against finding in personal disapproval a reflection of more 
or less prevailing condemnation. Strongly drawn as I am 
to some of the sentiments expressed by my brother Bur -
ton , I cannot rid myself of the conviction that were I to 
hold that Louisiana would transgress the Due Process 
Clause if the State were allowed, in the precise circum-
stances before us, to carry out the death sentence, I would 
be enforcing my private view rather than that consensus 
of society’s opinion which, for purposes of due process, is 
the standard enjoined by the Constitution.

The fact that I reach this conclusion does not mean 
that a hypothetical situation, which assumes a series of 
abortive attempts at electrocution or even a single, cruelly 
willful attempt, would not raise different questions. 
When the Fourteenth Amendment first came here for 
application the Court abstained from venturing even a 
tentative definition of due process. With wise fore-
thought it indicated that what may be found within or 
without the Due Process Clause must inevitably be left 
to “the gradual process of judicial inclusion and exclusion, 
as the cases presented for decision shall require, with 
the reasoning on which such decisions may be founded.” 
Davidson v. New Orleans, supra, at 104. This is another 
way of saying that these are matters which depend on 
differences of degree. The whole law does so as soon 

as it is civilized.” Holmes, J., in LeRoy Fibre Co. v. Chi-
cago, M. & St. P. R. Co., 232 U. S. 340, 354. Especially is 
this so as to questions arising under the Due Process 
Clause. A finding that in this case the State of Louisiana 
has not gone beyond its powers is for me not the starting 
point for abstractly logical extension. Since I cannot say 
that it would be “repugnant to the conscience of mankind,”
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Palko v. Connecticut, supra, at 323, for Louisiana to exer-
cise the power on which she here stands, I cannot say that 
the Constitution withholds it.

Mr . Justi ce  Burton , with whom Mr . Justi ce  Douglas , 
Mr . Justice  Murphy  and Mr . Justi ce  Rutledge  concur, 
dissenting.

Under circumstances unique in judicial history, the 
relator asks this Court to stay his execution on the ground 
that it will violate the due process of law guaranteed 
to him by the Constitution of the United States. We 
believe that the unusual facts before us require that the 
judgment of the Supreme Court of Louisiana be vacated 
and that this cause be remanded for further proceedings 
not inconsistent with this opinion. Those proceedings 
should include the determination of certain material facts 
not previously determined, including the extent, if any, 
to which electric current was applied to the relator during 
his attempted electrocution on May 3, 1946. Where life 
is to be taken, there must be no avoidable error of law or 
uncertainty of fact.

The relator’s execution was ordered by the Governor of 
Louisiana to take place May 3, 1946. Of the proceedings 
on that day, the Supreme Court of Louisiana has said:

. . between the Hours of 12:00 o’clock noon and 
3:00 o’clock p. m., Willie Francis was strapped in the 
electric chair and an attempt was made to electrocute 
him, but, because of some defect in the apparatus 
devised and used for electrocutions, the contrivance 
failed to function, and after an unsuccessful attempt 
to electrocute Francis he was removed from the 
chair.”

Of the same proceedings, the State’s brief says:
“Through a latent electrical defect, the attempt to 

electrocute Francis failed, the State contending no
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current whatsoever reached Francis’ body, the relator 
contending a current of electricity did pass through 
his body; but in any event, Willie Francis was not put 
to death.”

On May 8, the death warrant was canceled, and the 
relator’s execution has been stayed pending completion of 
these proceedings. The Governor proposes to issue an-
other death warrant for the relator’s electrocution and the 
relator now asks this Court to prevent it for the reason 
that, under the present unique circumstances, his electro-
cution will be so cruel and unusual as to violate the due 
process clause of the Fourteenth Amendment to the 
Constitution of the United States.

That Amendment provides: “nor shall any State de-
prive any person of life, liberty, or property, without due 
process of law; . . . .” When this was adopted in 1868, 
there long had been imbedded deeply in the standards of 
this nation a revulsion against subjecting guilty persons 
to torture culminating in death. Preconstitutional Amer-
ican history reeked with cruel punishment to such an ex-
tent that, in 1791, the Eighth Amendment to the Consti-
tution of the United States expressly imposed upon federal 
agencies a mandate that “Excessive bail shall not be 
required, nor excessive fines imposed, nor cruel and un-
usual punishments inflicted.” Louisiana and many other 
states have adopted like constitutional provisions. See 
Section 12 of Article I of the Constitution of Louisiana 
(1921).

The capital case before us presents an instance of the 
violation of constitutional due process that is more clear 
than would be presented by many lesser punishments pro-
hibited by the Eighth Amendment or its state counter-
parts. Taking human life by unnecessarily cruel means 
shocks the most fundamental instincts of civilized man. 
It should not be possible under the constitutional proce-
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dure of a self-governing people. Abhorrence of the cruelty 
of ancient forms of capital punishment has increased 
steadily until, today, some states have prohibited capital 
punishment altogether. It is unthinkable that any state 
legislature in modern times would enact a statute ex-
pressly authorizing capital punishment by repeated ap-
plications of an electric current separated by intervals 
of days or hours until finally death shall result. The 
Legislature of Louisiana did not do so. The Supreme 
Court of Louisiana did not say that it did. The Supreme 
Court of Louisiana said merely that the pending petitions 
for relief in this case presented an executive rather than a 
judicial question and, by that mistake of law, it precluded 
itself from discussing the constitutional issue before us.

In determining whether the proposed procedure is un-
constitutional, we must measure it against a lawful electro-
cution. The contrast is that between instantaneous death 
and death by installments—caused by electric shocks ad-
ministered after one or more intervening periods of com-
plete consciousness of the victim. Electrocution, when 
instantaneous, can be inflicted by a state in conformity 
with due process of law. In re Kemmler, 136 U. S. 436. 
The Supreme Court of Louisiana has held that electrocu-
tion, in the manner prescribed in its statute, is more hu-
mane than hanging. State ex rel. Pierre v. Jones, 200 La. 
807, 9 So. 2d 42, cert, denied, 317 U. S. 633. See also, 
Malloy v. South Carolina, 237 U. S. 180.

The all-important consideration is that the execution 
shall be so instantaneous and substantially painless that 
the punishment shall be reduced, as nearly as possible, to 
no more than that of death itself. Electrocution has been 
approved only in a form that eliminates suffering.

The Louisiana statute makes this clear. It provides 
that:

“Every sentence of death imposed in this State 
shall be by electrocution; that is, causing to pass
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through the body of the person convicted a current 
of electricity of sufficient intensity to cause death, and 
the application and continuance of such current 
through the body of the person convicted until such 
person is dead. . . .” La. Code of Criminal Proce-
dure (1928), Act No. 2, Art. 569, as amended by § 1, 
Act No. 14,1940.

It does not provide for electrocution by interrupted or 
repeated applications of electric current at intervals of 
several days or even minutes. It does not provide for the 
application of electric current of an intensity less than that 
sufficient to cause death. It prescribes expressly and 
solely for the application of a current of sufficient intensity 
to cause death and for the continuance of that application 
until death results. Prescribing capital punishment, it 
should be construed strictly. There can be no implied 
provision for a second, third or multiple application of the 
current. There is no statutory or judicial precedent 
upholding a delayed process of electrocution.

These considerations were emphasized in In re Kemmler, 
supra, when an early New York statute authorizing elec-
trocution was attacked as violative of the due process 
clause of the Fourteenth Amendment because prescribing 
a cruel and unusual punishment. In upholding that stat-
ute, this Court stressed the fact that the electric current 
was to cause instantaneous death. Like the Louisiana 
statute before us, that statute called expressly for the con-
tinued application of a sufficient electric current to cause 
death. It was the resulting “instantaneous” and “pain-
less” death that was referred to as “humane.”

After quoting the New York County and Supreme 
Courts, this Court quoted the New York Court of Appeals, 
at 119 N. Y. 579, as follows:

' - ‘We have examined this testimony and can find but 
little in it to warrant the belief that this new mode 
of execution is cruel, within the meaning of the con- 

727731 0-47---- 36
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stitution, though it is certainly unusual. On the 
contrary, we agree with the court below that it re-
moves every reasonable doubt that the application 
of electricity to the vital parts of the human body, 
under such conditions and in the manner contem-
plated by the statute, must result'in instantaneous, 
and consequently in painless, death.’ ” (Italics sup-
plied.) In re Kemmler, supra, at 443 444.

Finally, speaking for itself, this Court said:
“Punishments are cruel when they involve torture or 
a lingering death; but the punishment of death is not 
cruel, within the meaning of that word as used in the 
Constitution. It implies there something inhuman 
and barbarous, something more than the mere ex-
tinguishment of life.” (Italics supplied.) Id. at 
447.

If the state officials deliberately and intentionally had 
placed the relator in the electric chair five times and, each 
time, had applied electric current to his body in a manner 
not sufficient, until the final time, to .kill him, such a form 
of torture would rival that of burning at the stake. Al-
though the failure of the first attempt, in the present case, 
was unintended, the reapplication of the electric current 
will be intentional. How many deliberate and intentional 
reapplications of electric current does it take to produce a 
cruel, unusual and unconstitutional punishment? While 
five applications would be more cruel and unusual than 
one, the uniqueness of the present case demonstrates that, 
today, two separated applications are sufficiently “cruel 
and unusual” to be prohibited. If five attempts would be 
“cruel and unusual,” it would be difficult to draw the line 
between two, three, four and five. It is not difficult, how-
ever, as we here contend, to draw the line between the one 
continuous application prescribed by statute and any other 
application of the current.
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Lack of intent that the first application be less than fatal 
is not material. The intent of the executioner cannot 
lessen the torture or excuse the result. It was the statu-
tory duty of the state officials to make sure that there was 
no failure. The procedure in this case contrasts with 
common knowledge of precautions generally taken else-
where to insure against failure of electrocutions. The 
high standard of care generally taken evidences the sig-
nificance properly attached to the unconditional require-
ment of a single continued application of the current until 
death results. In our view of this case, we are giving care-
ful recognition to the law of Louisiana. Neither the Leg-
islature nor the Supreme Court of Louisiana has expressed 
approval of electrocution other than by one continuous 
application of a lethal current.

Executive clemency provides a common means of avoid-
ing unconstitutional or otherwise questionable executions. 
When, however, the unconstitutionality of proposed execu-
tive procedure is brought before this Court, as in this case, 
we should apply the constitutional protection. In this 
case, final recourse is had to the high trusteeship vested in 
this Court by the people of the United States over the 
constitutional process by which their own lives may be 
taken.

In determining whether a case of cruel and unusual pun-
ishment constitutes a violation of due process of law, each 
case must turn upon its particular facts. The record in this 
case is not limited to an instance where a prisoner was 
placed in the electric chair and released before being sub-
jected to the electric current. It presents more than a case 
of mental anguish, however severe such a case might be.

e petition to the Supreme Court of Louisiana expressly 
s ates that a current of electricity was caused to pass 

rough the body of the relator. This allegation was de-
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nied in the answer and no evidence was presented by either 
side. The Supreme Court of Louisiana thereupon under-
took to decide the case on the pleadings. It said:

“Our conclusion is that the complaint made by the 
relator is a matter over which the courts have no 
authority. Inasmuch as the proceedings had in the 
district court, up to and including the pronouncing 
of the sentence of death, were entirely regular, we 
have no authority to set aside the sentence and release 
the relator from the sheriff’s custody.”1

This statement assumed that the relief sought in the 
Supreme Court of Louisiana was only a review of the 
judicial proceedings in the lower state courts prior to the 
passing of sentence upon the relator on September 14, 
1945. On the contrary, the issue raised there and here 
primarily concerns the action of state officials on and after 
May 3, 1946, in connection with their past and proposed 
attempts to electrocute the relator. This issue properly 
presents a federal constitutional question based on the 
impending deprivation of the life of the relator by execu-
tive officials of the State of Louisiana in a manner alleged

1 That court, in discussing the pleadings, also said:
“In this latter answer or opposition it is admitted that the attempt 
was made to electrocute Willie Francis on May 3, 1946, in obedi-
ence of the death warrant, but it is averred that through some 
latent electrical defect in the apparatus, no electric current 
reached the body of Willie Francis and for that reason the sen-
tence of death was not carried out. We have no other evidence, 
of course, as to whether an electric current did reach the body of 
Willie Francis. The important fact, however, is that a current 
of sufficient intensity to cause death, as required by the statute 
on the subject, and by the death warrant, did not pass through 
the body of Willie Francis.”

This means that, as long as the relator did not die, the court appar-
ently regarded the carrying out of the death sentence as a purely 
executive function not subject to judicial review.
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to be a violation of the due process of law guaranteed by 
the Fourteenth Amendment. The refusal of the writs 
necessarily denied the constitutional protection prayed 
for. In ruling against the relator on the pleadings, in the 
absence of further evidence, the Supreme Court of Loui-
siana must be taken to have acted upon the allegations 
of fact most favorable to the relator. The petition con-
tains the unequivocal allegation that the official electro- 
cutioner “turned on the switch and a current of electricity 
was caused to pass through the body of relator, all in the 
presence of the official witnesses.” This allegation must 
be read in the light of the Louisiana statute which author-
ized the electrocutioner to apply to the body of the relator 
only such an electric current as was of “sufficient intensity 
to cause death.” On that record, denial of relief means 
that the proposed repeated, and at least second, applica-
tion to the relator of an electric current sufficient to cause 
death is not, under present circumstances, a cruel and un-
usual punishment violative of due process of law. It 
exceeds any punishment prescribed by law. There is no 
precedent for it. What then is it, if it be not cruel, unusual 
and unlawful? In spite of the constitutional issue thus 
raised, the Supreme Court of Louisiana treated it as an 
executive question not subject to judicial review. We 
believe that if the facts are as alleged by the relator the 
proposed action is unconstitutional. We believe also that 
the Supreme Court of Louisiana should provide for the 
determination of the facts and then proceed in a manner 
not inconsistent with this opinion.

That counsel for both sides recognize the materiality 
of what occurred on May 3, 1946, is demonstrated by the 
affidavits and the transcript of testimony which they took 
rom available public records and called to the attention 

0 this Court by publication of them in connection with 
t e^r respective briefs in this Court. Excerpts from those
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public records, printed in the margin, indicate the conflict 
of testimony which should be resolved.2

The remand of this cause to the Supreme Court of Loui-
siana in the manner indicated would not mean that the

2 The following excerpts are from copies of affidavits printed as 
appendices to the brief on behalf of the petitioner. The official wit-
nesses named were persons charged by statute with the duty of making 
a signed report or “proces verbal” reciting the manner and date of the 
execution to be filed with the clerk of the court in which the sentence 
was imposed. La. Code of Criminal Procedure (1928), Act No. 2, Art. 
571. The statements refer to what happened after the relator had 
been strapped into the electric chair and a hood placed before his eyes.

“Then the electrocutioner turned on the switch and when he did 
Willie Francis’ lips puffed out and he groaned and jumped so that 
the chair came off the floor. Apparently the switch was turned on 
twice and then the condemned man yelled: ‘Take it off. Let me 
breath.’ ” Affidavit of official witness Harold Resweber, dated 
May 23,1946.
“I saw the electrocutioner turn on the switch and I saw his lips 
puff out and swell, his body tensed and stretched. I heard the 
one in charge yell to the man outside for more juice when he saw 
that Willie Francis was not dying and the one on the outside 
yelled back he was giving him all he had. Then Willie Francis 
cried out ‘Take it off. Let me breath.’ Then they took the hood 
from his eyes and unstrapped him.

“This boy really got a shock when they turned that machine on.” 
Affidavit of official witness Ignace Doucet, dated May 30,1946.
“After he was strapped to the chair the Sheriff of St. Martin 
Parish asked him if he had anything to say about anything and he 
said nothing. Then the hood was placed before his eyes. Then 
the officials in charge of the electrocution were adjusting the 
mechanisms and when the needle of the meter registered to a 
certain point on the dial, the electrocutioner pulled down on the 
switch and at the same time said: ‘Goodby Willie.’ At that very 
moment, Willie Francis’ lips puffed out and his body squirmed and 
tensed and he jumped so that the chair rocked on the floor. Then 
the condemned man said: ‘Take it off. Let me breath.’ Then 
the switch was turned off. Then some of the men left and a few 
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relator necessarily is entitled to a complete release. It 
would mean merely that the courts of Louisiana must 
examine the facts, both as to the actual nature of the pun-
ishment already inflicted and that proposed to be inflicted 
and, if the proposed punishment amounts to a violation of 
due process of law under the Constitution of the United 
States, then the State must find some means of disposing 
of this case that will not violate that Constitution.

For the reasons stated, we are unable to concur in the 
judgment of this Court which affirms the judgment 
below.

minutes after the Sheriff of St. Martin Parish, Mr. E. L. Res- 
weber, came in and announced that the governor had granted the 
condemned man a reprieve.” Affidavit of official chaplain Rev-
erend Maurice L. Rousseve, dated May 25,1946.

Attached to the brief on behalf of the respondents there was sub-
mitted a copy of the transcript of testimony taken before the Lou-
isiana Pardon Board on May 31, 1946, in support of the relator’s 
application for executive clemency which was denied June 1, 1946. 
This transcript includes testimony of those who were in charge of the 
electrical equipment on May 3, to the effect that no electric current 
reached the body of the relator and that his flesh did not show electrical 
burns. It also included a statement by the sheriff of a neighboring 
parish, who accompanied the relator from the chair, that the relator 
told him on leaving the chair that the electric current had “tickled 
him.”

These public records were not in existence and therefore not before 
the Supreme Court of Louisiana when it rendered its decision on 
May 15,1946.
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ANDERSON, RECEIVER, v. YUNGKAU, 
. EXECUTOR, et  al .

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SIXTH CIRCUIT.

No. 87. Argued December 19, 20, 1946.—Decided January 13, 1947.

Rule 25 (a) of the Federal Rules of Civil Procedure provides that “If 
a party dies and the claim is not thereby extinguished, the court 
within 2 years after the death may order substitution of the proper 
parties. If substitution is not so made, the action shall be dis-
missed as to the deceased party.” Held: More than two years 
after the deaths of defendants, actions may not be revived and their 
representatives substituted; and the actions should be dismissed— 
even though the failure to act within the specified period was the 
result of “excusable neglect” within the meaning of Rule 6 (b). 
Pp. 484-486.

153 F. 2d 685, affirmed.

The District Court denied motions to revive certain 
actions against certain parties and substitute their legal 
representatives more than two years after the deaths of 
the original parties, and dismissed the actions under Rule 
25 (a) of the Federal Rules of Civil Procedure. 1 F. R. D. 
589. The Circuit Court of Appeals affirmed. 153 F. 2d 
685. Affirmed, p. 486.

Robert S. Marx argued the cause for petitioner. With 
him on the brief were Frank E. Wood, Harry Kasfir and 
Edward M. Brown.

LeWright Browning argued the cause and filed a brief 
for respondents. William J. Price, Henry G. Sandifer and 
George W. Luedeke filed a brief for Henry G. Sandifer, 
and H. R. Dy sard filed a brief for Yungkau et al., re-
spondents.



ANDERSON v. YUNGKAU. 483

482 Opinion of the Court.

Mr . Just ice  Dougla s delivered the opinion of the 
Court.

These are seven cases in which petitioner sued to recover 
stock assessments from shareholders of the Banco Ken-
tucky Co. They were started in 1936 in the Eastern 
District of Kentucky and were stayed by agreement while 
the principal case upon which these depended, Anderson v. 
Abbott, 321 U. S. 349, wended its way through the courts. 
In the latter case we sustained the liability of the share-
holders of Banco for the stock assessment. That was in 
1944. During the time Anderson v. Abbott was being liti-
gated, the shareholders involved in the present litigation 
died and respondents became executors of their estates. 
Through no lack of diligence,1 petitioner failed to learn of 
these facts until more than two years later. Upon learn-
ing of them he promptly moved to revive the actions 
against the representatives of the decedents. The Dis-
trict Court, following Anderson v. Brady, 1 F. R. D. 589, 
denied the motions for revivor and granted motions of the 
executors to dismiss. The Circuit Court of Appeals af-
firmed by a divided vote. 153 F. 2d 685. The case is here 
on a petition for a writ of certiorari which we granted 
because the case presented an important problem in the 
construction of the Rules of Civil Procedure.2

1 Petitioner brought actions against approximately 5,000 sharehold-
ers scattered throughout the United States and some in foreign coun-
tries. During the progress of the litigation some changed their resi-
dences. And it was stipulated that petitioner, with a limited staff, 
could not during this time keep up with the changes of residence or 
deaths of defendants.

2 Cf. Ainsworth v. Gill Glass & Fixture Co., 104 F. 2d 83, with Burke 
V- Canfield, 72 App. D. C. 127, 111 F. 2d 526, and Mutual Benefit 
Health & Accident Assn. v. Snyder, 109 F. 2d 469.
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The case involves a reconciliation of Rule 25 (a) and 
Rule 6 (b). So far as material here, Rule 25 (a) pro-
vides:

“If a party dies and the claim is not thereby extin-
guished, the court within 2 years after the death 
may order substitution of the proper parties. If sub-
stitution is not so made, the action shall be dismissed 
as to the deceased party.”

And the relevant part of Rule 6 (b) reads:
“When by these rules or by a notice given there-

under or by order of court an act is required or allowed 
to be done at or within a specified time, the court for 
cause shown may, at any time in its discretion . . . 
(2) upon motion permit the act to be done after the 
expiration of the specified period where the failure 
to act was the result of excusable neglect; but it may 
not enlarge the period for taking any action under 
Rule 59, except as stated in subdivision (c) thereof, or 
the period for taking an appeal as provided by law.”

It is said that since by Rule 25 (a) substitution may be 
made within two years after the death of a party, substi-
tution is, within the meaning of Rule 6 (b), an act “al-
lowed” to be done “within a specified time” which the 
court may on a showing of “excusable neglect” permit to 
be done after the two-year period. That argument is 
reinforced by reliance on the provision in Rule 6 (b) which 
grants but two exceptions to the power of enlargement of 
time. Since Rule 25 (a) is not included in the exceptions, 
it is argued that the time allowed by that rule may be 
enlarged under Rule 6(b). And it is pointed out that the 
facts of the present cases establish that the failure of the 
receiver to act within the two-year period was the result 
of “excusable neglect,”3 thus giving the District Court 
discretion to allow the substitution under Rule 6 (b).

3 See note 1, supra.
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We agree, however, with the Circuit Court of Appeals. 
Rule 25 (a) is based in part on 28 U. S. C. § 778, 42 Stat. 
352, which limited the power of substitution to two years 
from the death of a party.4 And even within that two- 
year period substitution could not be made unless the exec-
utor or administrator was served “before final settlement 
and distribution of the estate.” That statute, like other 
statutes of limitations, was a statute of repose. It was 
designed to keep short the time within which actions might 
be revived so that the closing and distribution of estates 
might not be interminably delayed.5 That policy is re-
flected in Rule 25 (a). Even within the two-year period 
substitution is not a matter of right; the court “may” order 
substitution but it is under no duty to do so. Under the 
Rule, as under the statute, the settlement and distribution 
of the estate might be so far advanced as to warrant a de-
nial of the motion for substitution within the two-year 
period. In contrast to the discretion of the court to order 
substitution within the two-year period is the provision of 
Rule 25 (a) that if substitution is not made within that 
time the action “shall be dismissed” as to the deceased. 
The word “shall” is ordinarily “the language of command.” 
Escoe v. Zerbst, 295 U. S. 490, 493. And when the same 
Rule uses both “may” and “shall,” the normal inference is 
that each is used in its usual sense—the one act being per-
missive, the other mandatory. See United States v. 
Thoman, 156 U. S. 353,360.

Thus, as stated by the Circuit Court of Appeals, Rule 
25 (a) operates both as a statute of limitations upon re-
vivor and as a mandate to the court to dismiss an action 
not revived within the two-year period. Rule 6(b) relates 
to acts required or allowed to be done by parties to an 
action and permits the court to afford relief to a party for

4 But see Baltimore & Ohio R. Co. v. Joy, 173 U. S. 226; Winslow 
v. Domestic Engineering Co., 20 F. Supp. 578.

5 And see H. Rep. No. 429, 67th Cong., 1st Sess., p. 2.
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his failure to act within the prescribed time limits. There 
would be more force in petitioner’s argument if Rule 25 (a) 
had, without more, set a two-year period within which sub-
stitution might be made. But Rule 25 (a) does not stop 
there. It directs the court to dismiss the action if sub-
stitution has not been made within that time. That is 
action required of the court, not of a party. And Rule 
6 (b) should not be construed to override an express direc-
tion of action to be taken by the court. See Wallace v. 
United States, 142 F. 2d 240,244.

Reasons of policy support this construction. It is, to be 
sure, stipulated that in five of the present cases the estate 
is “still open and undistributed”; in one it is “still open”; 
in another it has been distributed. At least where an 
estate is ready to be closed or where there has already 
been a distribution, revivor may work unfairness and be 
disruptive of orderly and expeditious administration of 
estates. But it is not enough to say that if Rule 6 (b) and 
Rule 25 (a) are construed to permit substitution after the 
two-year period, the court need not allow it where unfair-
ness or prejudice would result. For the normal policy 
of a statute of limitations is to close the door—finally, not 
qualifiedly or conditionally. The federal law embodied 
in Rule 25 (a) has a direct impact on the probate of estates 
in the state courts. It should not be construed to be more 
disruptive of prompt and orderly probate administration 
in those courts than its language makes necessary.

Affirmed.

The  Chief  Justi ce  and Mr . Justice  Reed  took no part 
in the consideration or decision of this case.

Mr . Justice  Rutledge , dissenting.
Rule 25 (a) provides:

“If a party dies and the claim is not thereby ex-
tinguished, the court within 2 years after the death
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may order substitution of the proper parties. If 
substitution is not so made, the action shall be dis-
missed as to the deceased party. . .

I agree that the rule confers discretion to order substi-
tution of parties, hence in appropriate circumstances to 
refuse to do so and thereupon to dismiss the action. But 
I do not think the discretion ends with the two-year 
period.1 The rule is not worded to require this and ascrib-
ing such a construction to it brings it into collision with 
the express terms and the policy of Rule 6 (b). The 
difference made by expiration of the period is not to con-
vert the rule’s command for dismissal from a discretionary 
to a mandatory one. It is merely to narrow the conditions 
under which the discretionary power shall be exercised.2

1 The Notes of the Advisory Committee on the original Federal 
Rules state that Rule 25 (a) “is based upon Equity Rule 45 (Death of 
Party—Revivor) and U. S. C., Title 28, § 778 (Death of parties; 
substitution of executor or administrator).” Prior to 1921 what is 
now 28 U. S. C. § 778 did not apply to suits in equity. Equity Rule 45, 
with its provision that a motion for substitution might be made within 
'a reasonable time,” was governing. But by 42 Stat. 352 it was pro-

vided that the revival of equity suits should be by scire facias, and 
a two-year statute of limitations was made applicable. See 28 
U. S. C. A. (1928) § 774 to End, p. 99, “Compiler’s note.”

However, in general the Rules were intended to supersede rather 
than incorporate previously existing statutory or other provisions, 
where the wording was different; and the committee’s statement that 
Rule 25 (a) “is based upon Equity Rule 45” as well as 28 U. S. C. 
§ 778, together with the different wording of the rule and that section, 
uiay indicate that the committee either considered Equity Rule 45 still 
effective, for which there seems to have been some judicial authority, 
see Electropure Sales Corp. v. Anglim, 21 F. Supp. 451,452; Gaskins v. 
Eonfils, 4 F. Supp. 547, 550-551, or intended to adopt it in substance 
as the basis and effect of Rule 25 (a). Had the purpose been to incor-
porate 28 U. S. C. § 778, there would have been no necessity for chang- 
uig the wording, except in relation to the scire facias procedure. See 
note 10 infra and text.

See text at note 6 infra.
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I find no basis for thinking that the time limitation 
prescribed by the first sentence of Rule 25 (a) was 
intended to be treated differently than any other pre-
scribed by the Rules, except those concerning which they 
expressly forbid enlargement. The committee which 
drafted the Rules was highly competent, spent years in 
exacting preparation, and was thoroughly cognizant of 
what it intended to propose concerning time limitations. 
Meticulous attention was given to them. By count the 
index shows 134 references to provisions relating to time 
for taking various actions.

The committee knew their volume and variety. It was 
conscious also of the many difficulties and injustices which 
had arisen by virtue of rigid time limitations, whether laid 
by statute, rule of court, or judicial decision.3 The delib-
erately chosen policy was to do away with those rigidities 
and to substitute sound discretionary limitations, except 
as otherwise expressly directed.4 This policy was stated 
clearly, fully and I think accurately in the Rules them-
selves by the addition of Rule 6, of which subdivision (b) 
is expressly applicable here.

By this unambiguous declaration it was provided that 
“the court for cause shown may, at any time in its discre-
tion ... (2) upon motion permit the act to be done after 
the expiration of the specified period where the failure to

3 See Rules 6 (b), (c) and 60, all of which have received wide com-
ment. See also notes 4 and 10.

4 See Proceedings of the Institute on the Federal Rules of Civil 
Procedure at Washington, D. C., and of the Symposium at New York 
City (1939) 83-84; Proceedings of the Institute on the Federal Rules 
of Civil Procedure at Cleveland (1938) 210-211; Hearings before the 
Committee on the Judiciary of the House of Representatives with 
Regard to the Rules of Civil Procedure for the District Courts of the 
United States, 75th Cong., 3d Sess., 60.
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act was the result of excusable neglect.”5 This was appli-
cable in any situation “when by these rules or by a notice 
given thereunder or by order of court an act is required 
or allowed to be done at or within a specified period,” with 
two and only two exceptions. These were to forbid en-
larging the time for taking any action under Rule 59, ex-
cept as stated in subdivision (c) thereof, and the period 
for taking appeal. Rule 73. The forbidden enlarge-
ments under Rule 59 involve matters concerning the 
granting of new trials.

In those two respects and in them alone the time limita-
tion was made, and was intended to be, “jurisdictional.” 
For the rest, the courts were to exercise discretion. It 
is to be emphasized that the limits of discretion fixed 
for enlarging time after the prescribed periods were nar-
rowed by requiring that enlargement be made, if at all, 
only upon motion and only upon showing that the fail-
ure to act within time was due to excusable neglect.6

6 The rule in full is as follows:
“Rule 6 (b) Enlargement. When by these rules or by a notice 

given thereunder or by order of court an act is required or allowed 
to be done at or within a specified time, the court for cause shown may, 
at any time in its discretion (1) with or without motion or notice, 
order the period enlarged if application therefor is made before the 
expiration of the period originally prescribed or as extended by a 
previous order or (2) upon motion permit the act to be done after 
the expiration of the specified period where the failure to act was the 
result of excusable neglect; but it may not enlarge the period for 
taking any action under Rule 59, except as stated in subdivision (c) 
thereof, or the period for taking an appeal as provided by law.”

6 See note 5. If Rule 25 (a) constitutes in effect a statute of limita-
tions, as the Court holds, it may be inquired whether, even upon proper 
application made within the two-year period under Rule 6 (b) (1), 
see note 5, the Court could enlarge the time by extension, as seems 
clearly contemplated by the clause “or as extended by a previous 
order.”
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Those limitations were applicable here, in my opinion, and 
admittedly they were satisfied.

Rule 6, including subdivisions (b) and (c), was thus a 
general and a carefully drawn declaration of paramount 
policy for the application of limitations of time. It made 
no distinction between rules governing actions to be taken 
by the parties and actions to be taken by the courts.7 It 
made no exceptions other than the two expressly set forth. 
This Court approved the rule as drawn and Congress al-
lowed it to become law without modification. To assume 
or to rule that additional exceptions were intended is to 
assume that the committee, the Court and Congress over-
looked others which should have been stated in Rule 6 (b) 
or did not intend the declared policy of that section to be 
effective fully according to its terms. I am unable to 
accept either conclusion. If we may make an additional 
exception forbidding enlargement of time in cases covered 
by Rule 25 (a) in the face of the express provision of Rule 
6 (b), there is no reason why others may not also be made, 
and thus the salutary policy of Rule 6 (b) be defeated.8

7 See note 5. The rules are replete with provisions for action to be 
taken within specified periods by the courts upon their own initiative 
as well as upon motion by the parties. Rule 6 (b) is itself an illus-
tration. Certainly it cannot be said, in view of the rule’s compre-
hensive language, that it applies only to actions to be taken by the 
parties and has no application to the large number of instances in 
which limitations of time are imposed for action to be taken by the 
courts. Such a construction would bring back many of the evils the 
Rules were designed to avoid. It would defeat perhaps as many of the 
literal and intended applications of Rule 6 (b) as it would preserve.

Rule 6 (c) is as follows: “The period of time provided for the doing 
of any act or the taking of any proceeding is not affected or limited 
by the expiration of a term of court. The expiration of a term of 
court in no way affects the power of a court to do any act or take any 
proceeding in any civil action which has been pending before it.’

8 The Advisory Committee in its Report of Proposed Amendments 
to the Rules of Civil Procedure (1946) 2-6 points out that District 
Courts and Circuit Courts of Appeals in some cases have refused to
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The considerations of policy said to support the decision 
would be grounds either for the district court’s considera-
tion in determining whether to deny enlargement in the 
exercise of its discretion or for amendment of Rule 6 (b) 
so as to exclude such cases as this.9 They are not a basis 
in my opinion for changing that rule by interpretation 
or for opening the door to further restrictive amendments 
of Rule 6 (b) in this respect by that process. If this is to 
be done, it should be by the prescribed rule-making pro-
cedure. Indeed the Advisory Committee, in the recently 
proposed amendments to the rule, has recommended that 
Rule 25 (a) be rephrased so as to eliminate any question 
that the rule has the meaning ascribed to it in this opin-
ion. And its note appended to the recommendation states 
that the purpose is to guard against injustices likely to 
result from a flat two-year limitation.10 In my opinion

apply Rule 6 (b) to other Rules as well as Rule 25 (a), see, e. g., 
Wallace v. United States, 142 F. 2d 240; Reed v. South Atlantic S. S. 
Co., 2 F. R. D. 475; Mutual Benefit Health & Accident Assn. v. 
Snyder, 109 F. 2d 469; cf. Burke v. Canfield, 72 App. D. C. 127, 111 
F. 2d 526, though other cases have ruled the other way. See, e. g., 
Schram v. O’Connor, 2 F. R. D. 192, 194; Ainsworth v. Gill Glass & 
Fixture Co., 104 F. 2d 83.

8 But see note 10 and text.
“Report of Proposed Amendments to Rules of Civil Procedure 

for the District Courts of the United States (1946) 31-32.
The revision of Rule 25 (a) recommended by the committee reads 

as follows, the revised matter appearing in italics: “If a party dies and 
the claim is not thereby extinguished, the court upon application made 
within 2 years after the death shall order substitution of the proper 
parties. If the application is made after 2 years the court may order 
substitution but only upon the showing of a reasonable excuse for 
failure to apply within that period. If substitution is not so made, 
the action shall be dismissed as to the deceased party. . . .”

The committee appends the following comment: “This amendment 
guards against possible injustice in a case where there is some reason-
able excuse for not applying for substitution within the 2-year period, 
t has been held that the court has no power to permit substitution 

after the expiration of the 2-year limit, irrespective of the circum- 
727731 0-47---- 37
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the committee’s action and the reasons given for it confirm, 
rather than disavow, the section’s originally intended 
meaning.

This case is an illustration of the kinds of injustice 
the committee sought to avoid. And the considerations 
of policy are not altogether one-sided. The effect of the 
decision in such a case as this is not only to throw an ad-
mittedly impossible burden upon the party seeking with-
out neglect to enforce his cause of action. It is also to 
throw upon other parties, equally helpless, a heavier bur-
den of financial loss, whether by depriving them of right-
ful recovery or by forcing them, in some instances at least, 
to bear a larger share of the common responsibility.11

stances. Winkelman v. General Motors Corp. (S. D. N. Y. 1939) 
30 F. Supp. 112; Anderson v. Brady (E. D. Ky. 1941) 4 Fed. Rules 
Serv. 25a.l, Case 1; Photometric Products Corp. n . Radtke (S. D. 
N. Y. 1946) 9 Fed. Rules Serv. 25a.3, Case 1; Anderson n . Yungkau 
(C. C. A. 6th, 1946) 153 F. (2d) 685, cert, granted (1946) 66 S. Ct. 
1025.”

In its comment relating to Rule 6'(b), pp. 2-3, the committee 
states: “In a number of cases the effect of Rule 6 (b) on the time 
limitations of these rules has been considered. Certainly the rule 
is susceptible of the interpretation that the court is given the power 
in its discretion to relieve a party from failure to act within the times 
specified in any of these other rules, with only the exceptions stated 
in Rule 6 (b), and in some cases the rule has been so construed.”

“With regard to Rule 25 (a) for substitution, it was held in Anderson 
v. Brady (E. D. Ky. 1941) 4 Fed. Rules Service 25a.1, Case 1, and in 
Anderson n . Yungkau (C. C. A. 6th, 1946) 153 F. (2d) 685, cert, 
granted (1946) 66 S. Ct. 1025, that under Rule 6 (b) the court had 
no authority to allow substitution of parties after the expiration of 
the limit fixed in Rule 25 (a).”

11 The statutory liability of shareholders in national banking associ-
ations was created by 12 U. S. C. §§ 63, 64. By § 63 the shareholder 
was made “individually responsible, equally and ratably and not one 
for another, for all contracts, debts, and engagements of such associ-
ation, to the extent of the amount of their stock therein, at the par
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In my opinion the judgment should be reversed and 
the cause remanded to the District Court for the exercise 
of the discretion given by the Rules.

Mr . Justi ce  Burton  joins in this dissent.

value thereof, in addition to the amount invested in such shares . . . .” 
(Emphasis added.) By § 64 the shareholder was made “individually 
responsible for all contracts, debts, and engagements of such associ-
ation, each to the amount of his stock therein, at the par value thereof 
in addition to the amount invested in such stock.”

To what extent § 64 may have modified § 63 has been disputed. 
See American Trust Co. v. Grut, 80 F. 2d 155; First Nat. Bank v. First 
Nat. Bank, 14 F. 2d 129. But in Anderson v. Abbott we said: “It is 
sufficient at this time to state that the liability of the shareholders 
of Banco would be measured by the number of shares of stock of the 
Bank, whether several or only fractional, represented by each share 
of stock of Banco; and that the assessment liability of each share of 
stock of Banco would be a like proportion of the assessment liability 
of the shares of the Bank represented by the former.” 321 U. S. 349, 
368-369. And in Frank v. Giesy, 117 F. 2d 122, 125, it was held that 
the omission in § 64 of the pro rata limitation of § 63 was intended 
to strengthen the position of creditors, making each shareholder’s 
liability several and fully enforceable though others go free. In First 
Nat. Bank v. First Nat. Bank, supra, the shareholder made to pay 
was held entitled to enforce contribution against others not proceeded 
against. The shareholder’s liability is secondary only, McClaine v. 
Rankin, 197 U. S. 154,161; First National Bank v. Nichols, 294 Mass. 
173,181, 200 N. E. 869, and though one is not relieved either wholly or 
in part because others are not compelled to pay, neither is any required 
to pay more proportionately than is needed from the fund actually 
collected to discharge the bank’s obligations. Bank of Ware Shoals 
v. Martin, 17 F. Supp. 61, 63. The liability is not a debt but is one 
merely assuring payment of the bank’s obligations. McClaine v. 
Rankin, supra.

The Court’s decision therefore in effect cuts off any possibility 
shareholders forced to pay may have for reduction of the amounts 
of their payments either through the receiver’s enforcement of the 
liability directly against decedent shareholders’ estates or by seeking 
contribution from them after the two-year period. And this is done 
regardless of the estate’s comparative ability to pay, of whether it is in
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an early or a late stage of administration, and of when the death occurs. 
Thus, in these cases, only one estate has been closed and one other is 
nearing that stage; but so far as appears the other five remain open 
and undistributed.

The suits were begun in 1936. Eight years were taken up for liti-
gation of the principal issue of liability in Anderson v. Abbott, supra. 
That liability having been established after so long a time, now eleven 
years after the suits were instituted this decision comes to nullify it 
in substantial part and effect. The result, in my opinion, is quite 
as much to make the protection afforded by these statutes turn on 
accidents of life and death in some instances, perhaps in many, at 
variance with the nature of the liability and its fair administration, 
as other distinctions were said in the Anderson case to make the 
protection turn on irrelevant accidents. 321 U. S. at 367.
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HICKMAN, ADMINISTRATOR, v. TAYLOR et  al , 
tradin g  AS TAYLOR & ANDERSON TOWING & 
LIGHTERAGE CO, et  al .

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT.

No. 47. Argued November 13, 1946.—Decided January 13, 1947.

Under the Federal Rules of Civil Procedure, plaintiff in a suit in a 
federal district court against certain tug owners to recover for the 
death of a seaman in the sinking of the tug filed numerous interroga-
tories directed to the defendants, including one inquiring whether 
any statements of members of the crew were taken in connection with 
the accident and requesting that exact copies of all such written 
statements be attached and that the defendant “set forth in detail 
the exact provisions of any such oral statements or reports.” There 
was no showing of necessity or other justification for these requests. 
A public hearing had been held before the United States Steam-
boat Inspectors, at which the survivors of the accident had been 
examined and their testimony recorded and made available to all 
interested parties. Defendants answered all other interrogatories, 
stating objective facts and giving the names and addresses of wit-
nesses, but declined to summarize or set forth the statements taken 
from witnesses, on the ground that they were “privileged matter 
obtained in preparation for litigation.” After a hearing on objec-
tions to the interrogatories, the District Court held that the re-
quested matters were not privileged and decreed that they be pro-
duced and that memoranda of defendants’ counsel containing 
statements of fact by witnesses either be produced or submitted 
to the court for determination of those portions which should be 
revealed to plaintiff. Defendants and their counsel refused and 
were adjudged guilty of contempt. Held:

1. In these circumstances, Rules 26, 33 and 34 of the Federal 
Rules of Civil Procedure do not require the production as of right 
of oral and written statements of witnesses secured by an adverse 
party’s counsel in the course of preparation for possible litigation 
after a claim has arisen. Pp. 509-514.

2. Since plaintiff addressed simple interrogatories to adverse par-
ties, did not direct them to such parties or their counsel by way of 
deposition under Rule 26, and it does not appear that he filed a 
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motion under Rule 34 for a court order directing the production of 
the documents in question, he was proceeding primarily under Rule 
33, relating to interrogatories to parties. P. 504.

3. Rules 33 and 34 are limited to parties, thereby excluding their 
counsel or agents. P. 504.

4. Rule 33 did not permit the plaintiff to obtain, as adjuncts to 
interrogatories addressed to defendants, memoranda and statements 
prepared by their counsel after a claim had arisen. P. 504.

5. The District Court erred in holding defendants in contempt 
for failure to produce that which was in the possession of their 
counsel and in holding their counsel in contempt for failure to pro-
duce that which he could not be compelled to produce under either 
Rule 33 or Rule 34. P. 505.

6. Memoranda, statements and mental impressions prepared or 
obtained from interviews with witnesses by counsel in preparing 
for litigation after a claim has arisen are not within the attorney-
client privilege and are not protected from discovery on that basis. 
P. 508.

7. The general policy against invading the privacy of an at-
torney’s course of preparation is so essential to an orderly working 
of our system of legal procedure that a burden rests on the one who 
would invade that privacy to establish adequate reasons to justify 
production through a subpoena or court order. P. 512.

8. Rule 30 (b) gives the trial judge the requisite discretion to 
make a judgment as to whether discovery should be allowed as to 
written statements secured from witnesses; but in this case there 
was no ground for the exercise of that discretion in favor of 
plaintiff. P. 512.

9. Under the circumstances of this case, no showing of necessity 
could be made which would justify requiring the production of oral 
statements made by witnesses to defendants’ counsel, whether 
presently in the form of his mental impressions or in the form of 
memoranda. P. 512.

153 F. 2d 212, affirmed.

A District Court adjudged respondents guilty of con-
tempt for failure to produce, in response to interrogatories, 
copies of certain written statements and memoranda pre-
pared by counsel in connection with pending litigation. 
4 F. R. D. 479. The Circuit Court of Appeals reversed. 
153 F. 2d 212. This Court granted certiorari. 328 U. 8. 
876. Affirmed, p. 514.
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Abraham E. Freedman argued the cause for petitioner. 
With him on the brief were Milton M. Borowsky and 
Charles Lakatos.

Samuel B. Fortenbaugh, Jr. and William I. Radner 
argued the cause for respondents. With them on the 
brief was Benjamin F. Stahl, Jr.

Briefs were filed by Lee Pressman and Frank Donner 
for the United Railroad Workers of America, and by 
William L. Standard for the National Maritime Union of 
America, as amici curiae, urging reversal.

Briefs were filed by B. Allston Moore, James W. Ryan 
and J. Harry LaBrum for the American Bar Association, 
and by John C. Prizer, Albert T. Gould, Leslie C. Krusen, 
D. Roger Englar, Joseph W. Henderson, Jos. M. Rault, 
Archie M. Stevenson and Thomas E. Byrne, Jr. for the 
Maritime Law Association of the United States, as amici 
curiae, urging affirmance.

Mr . Just ice  Murphy  delivered the opinion of the 
Court.

This case presents an important problem under the Fed-
eral Rules of Civil Procedure as to the extent to which a 
party may inquire into oral and written statements of 
witnesses, or other information, secured by an adverse 
party’s counsel in the course of preparation for possible 
litigation after a claim has arisen. Examination into a 
person’s files and records, including those resulting from 
the professional activities of an attorney, must be judged 
with care. It is not without reason that various safe-
guards have been established to preclude unwarranted 
excursions into the privacy of a man’s work. At the same 
time, public policy supports reasonable and necessary 
inquiries. Properly to balance these competing interests 
is a delicate and difficult task.
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On February 7,1943, the tug “J. M. Taylor” sank while 
engaged in helping to tow a car float of the Baltimore & 
Ohio Railroad across the Delaware River at Philadelphia. 
The accident was apparently unusual in nature, the cause 
of it still being unknown. Five of the nine crew members 
were drowned. Three days later the tug owners and the 
underwriters employed a law firm, of which respondent 
Fortenbaugh is a member, to defend them against poten-
tial suits by representatives of the deceased crew members 
and to sue the railroad for damages to the tug.

A public hearing was held on March 4, 1943, before the 
United States Steamboat Inspectors, at which the four 
survivors were examined. This testimony was recorded 
and made available to all interested parties. Shortly 
thereafter, Fortenbaugh privately interviewed the sur-
vivors and took statements from them with an eye toward 
the anticipated litigation; the survivors signed these state-
ments on March 29. Fortenbaugh also interviewed other 
persons believed to have some information relating to the 
accident and in some cases he made memoranda of what 
they told him. At the time when Fortenbaugh secured 
the statements of the survivors, representatives of two of 
the deceased crew members had been in communication 
with him. Ultimately claims were presented by repre-
sentatives of all five of the deceased; four of the claims, 
however, were settled without litigation. The fifth claim-
ant, petitioner herein, brought suit in a federal court under 
the Jones Act on November 26,1943, naming as defendants 
the two tug owners, individually and as partners, and the 
railroad.

One year later, petitioner filed 39 interrogatories di-
rected to the tug owners. The 38th interrogatory read: 
“State whether any statements of the members of the 
crews of the Tugs ‘J. M. Taylor’ and ‘Philadelphia’ or of 
any other vessel were taken in connection with the towing 
of the car float and the sinking of the Tug ‘John M. Tay-
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lor.’ Attach hereto exact copies of all such statements if in 
writing, and if oral, set forth in detail the exact provisions 
of any such oral statements or reports.”

Supplemental interrogatories asked whether any oral 
or written statements, records, reports or other memoranda 
had been made concerning any matter relative to the tow-
ing operation, the sinking of the tug, the salvaging and 
repair of the tug, and the death of the deceased. If the 
answer was in the affirmative, the tug owners were then re-
quested to set forth the nature of all such records, reports, 
statements or other memoranda.

The tug owners, through Fortenbaugh, answered all of 
the interrogatories except No. 38 and the supplemental 
ones just described. While admitting that statements of 
the survivors had been taken, they declined to summarize 
or set forth the contents. They did so on the ground that 
such requests called “for privileged matter obtained in 
preparation for litigation” and constituted “an attempt 
to obtain indirectly counsel’s private files.” It was 
claimed that answering these requests “would involve 
practically turning over not only the complete files, but 
also the telephone records and, almost, the thoughts of 
counsel.”

In connection with the hearing on these objections, 
Fortenbaugh made a written statement and gave an in-
formal oral deposition explaining the circumstances under 
which he had taken the statements. But he was not ex-
pressly asked in the deposition to produce the statements. 
The District Court for the Eastern District of Pennsyl-
vania, sitting en banc, held that the requested matters 
were not privileged. 4 F. R. D. 479. The court then de-
creed that the tug owners and Fortenbaugh, as counsel 
and agent for the tug owners, forthwith “answer Plaintiff’s 
38th interrogatory and supplementary interrogatories; 
produce all written statements of witnesses obtained by 
Mr. Fortenbaugh, as counsel and agent for Defendants;
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state in substance any fact concerning this case which De-
fendants learned through oral statements made by wit-
nesses to Mr. Fortenbaugh whether or not included in his 
private memoranda and produce Mr. Fortenbaugh’s mem-
oranda containing statements of fact by witnesses or to 
submit these memoranda to the Court for determination of 
those portions which should be revealed to Plaintiff.” 
Upon their refusal, the court adjudged them in contempt 
and ordered them imprisoned until they complied.

The Third Circuit Court of Appeals, also sitting en banc, 
reversed the judgment of the District Court. 153 F. 2d 
212. It held that the information here sought was part 
of the “work product of the lawyer” and hence privileged 
from discovery under the Federal Rules of Civil Procedure. 
The importance of the problem, which has engendered a 
great divergence of views among district courts,1 led us to 
grant certiorari. 328 U. S. 876.

The pre-trial deposition-discovery mechanism estab-
lished by Rules 26 to 37 is one of the most significant inno-
vations of the Federal Rules of Civil Procedure. Under 
the prior federal practice, the pre-trial functions of notice-
giving, issue-formulation and fact-revelation were per-
formed primarily and inadequately by the pleadings.2 
Inquiry into the issues and the facts before trial was

1 See cases collected by Advisory Committee on Rules of Civil 
Procedure in its Report of Proposed Amendments (June, 1946), PP- 
40-47 ; 5 F. R. D. 433, 457-460. See also 2 Moore’s Federal Practice 
(1945 Cum. Supp.), §26.12, pp. 155-159; Holtzoff, “Instruments of 
Discovery under Federal Rules of Civil Procedure,” 41 Mich. L. Rev. 
205, 210-212; Pike and Willis, “Federal Discovery in Operation,’ 7 
Univ, of Chicago L. Rev. 297, 301-307’.

2 “The great weakness of pleading as a means for developing and 
presenting issues of fact for trial lay in its total lack of any means for 
testing the factual basis for the pleader’s allegations and denials. 
Sunderland, “The Theory and Practice of Pre-Trial Procedure, 36 
Mich. L. Rev. 215, 216. See also Ragland, Discovery Before Trial 
(1932), ch. I.
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narrowly confined and was often cumbersome in method.3 
The new rules, however, restrict the pleadings to the task 
of general notice-giving and invest the deposition-discov-
ery process with a vital role in the preparation for trial. 
The various instruments of discovery nowT serve (1) as a 
device, along with the pre-trial hearing under Rule 16, to 
narrow and clarify the basic issues between the parties, and 
(2) as a device for ascertaining the facts, or information 
as to the existence or whereabouts of facts, relative to those 
issues. Thus civil trials in the federal courts no longer 
need be carried on in the dark. The way is now clear, 
consistent with recognized privileges, for the parties to 
obtain the fullest possible knowledge of the issues and facts 
before trial.4

There is an initial question as to which of the deposition-
discovery rules is involved in this case. Petitioner, in 
filing his interrogatories, thought that he was proceeding 
under Rule 33. That rule provides that a party may serve 
upon any adverse party written interrogatories to be an-
swered by the party served.5 The District Court pro-

3 2 Moore’s Federal Practice (1938), §26.02, pp. 2445-2455.
4 Pike and Willis, “The New Federal Deposition-Discovery Pro-

cedure,” 38 Col. L. Rev. 1179, 1436; Pike, “The New Federal Deposi-
tion-Discovery Procedure and the Rules of Evidence,” 34 Ill. L. 
Rev. 1.

Rule 33 reads: “Any party may serve upon any adverse party 
written interrogatories to be answered by the party served or, if the 
party served is a public or private corporation or a partnership or 
association, by any officer thereof competent to testify in its behalf. 
The interrogatories shall be answered separately and fully in writing 
under oath. The answers shall be signed by the person making them; 
and the party upon whom the interrogatories have been served shall 
serve a copy of the answers on the party submitting the interroga-
tories within 15 days after the delivery of the interrogatories, unless 
the court, on motion and notice and for good cause shown, enlarges 
or shortens the time. Objections to any interrogatories may be pre-
sented to the court within 10 days after service thereof, with notice
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ceeded on the same assumption in its opinion, although its 
order to produce and its contempt order stated that both 
Rules 33 and 34 were involved. Rule 34 establishes a pro-
cedure whereby, upon motion of any party showing good 
cause therefor and upon notice to all other parties, the 
court may order any party to produce and permit the in-
spection and copying or photographing of any designated 
documents, etc., not privileged, which constitute or contain 
evidence material to any matter involved in the action 
and which are in his possession, custody or control.* * 6

The Circuit Court of Appeals, however, felt that Rule 26 
was the crucial one. Petitioner, it said, was proceeding 
by interrogatories and, in connection with those interroga-
tories, wanted copies of memoranda and statements se-
cured from witnesses. While the court believed that Rule 
33 was involved, at least as to the defending tug owners, 
it stated that this rule could not be used as the basis for 
condemning Fortenbaugh’s failure to disclose or produce

as in case of a motion; and answers shall be deferred until the objec-
tions are determined, which shall be at as early a time as is practicable. 
No party may, without leave of court, serve more than one set of 
interrogatories to be answered by the same party.”

6 Rule 34 provides: “Upon motion of any party showing good 
cause therefor and upon notice to all other parties, the court in which 
an action is pending may (1) order any party to produce and permit 
the inspection and copying or photographing, by or on behalf of the 
moving party, of any designated documents, papers, books, accounts, 
letters, photographs, objects, or tangible things, not privileged, which 
constitute or contain evidence material to any matter involved in 
the action and which are in his possession, custody, or control; or 
(2) order any party to permit entry upon designated land or other 
property in his possession or control for the purpose of inspecting, 
measuring, surveying, or photographing the property or any desig-
nated relevant object or operation thereon. The order shall specify 
the time, place, and manner of making the inspection and taking the 
copies and photographs and may prescribe such terms and conditions 
as are just.”
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the memoranda and statements, since the rule applies only 
to interrogatories addressed to adverse parties, not to their 
agents or counsel. And Rule 34 was said to be inappli-
cable since petitioner was not trying to see an original 
document and to copy or photograph it, within the scope 
of that rule. The court then concluded that Rule 26 must 
be the one really involved. That provides that the testi-
mony of any person, whether a party or not, may be taken 
by any party by deposition upon oral examination or writ-
ten interrogatories for the purpose of discovery or for use 
as evidence; and that the deponent may be examined re-
garding any matter, not privileged, which is relevant to 
the subject matter involved in the pending action, whether 
relating to the claim or defense of the examining party 
or of any other party, including the existence, description, 
nature, custody, condition and location of any books, docu-
ments or other tangible things.7

7 The relevant portions of Rule 26 provide as follows:
“(a) When Depositions May Be Taken. By leave of court after 

jurisdiction has been obtained over any defendant or over property 
which is the subject of the action or without such leave after an answer 
has been served, the testimony of any person, whether a party or not, 
may be taken at the instance of any party by deposition upon oral 
examination or written interrogatories for the purpose of discovery 
or for use as evidence in the action or for both purposes. The attend-
ance of witnesses may be compelled by the use of subpoena as pro-
vided in Rule 45. Depositions shall be taken only in accordance with 
these rules. The deposition of a person confined in prison may be 
taken only by leave of court on such terms as the court prescribes.

(b) Scope of Examination. Unless otherwise ordered by the court 
as provided by Rule 30 (b) or (d), the deponent may be examined 
regarding any matter, not privileged, which is relevant to the subject 
matter involved in the pending action, whether relating to the claim 
or defense of the examining party or to the claim or defense of any 
other party, including the existence, description, nature, custody, 
condition, and location of any books, documents, or other tangible 
t ings and the identity and location of persons having knowledge of 
relevant facts.”
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The matter is not without difficulty in light of the events 
that transpired below. We believe, however, that peti-
tioner wras proceeding primarily under Rule 33. He ad-
dressed simple interrogatories solely to the individual tug 
owners, the adverse parties, as contemplated by that rule. 
He did not, and could not under Rule 33, address such 
interrogatories to their counsel, Fortenbaugh. Nor did he 
direct these interrogatories either to the tug owners or to 
Fortenbaugh by way of deposition; Rule 26 thus could not 
come into operation. And it does not appear from the rec-
ord that petitioner filed a motion under Rule 34 for a court 
order directing the production of the documents in ques-
tion. Indeed, such an order could not have been entered 
as to Fortenbaugh since Rule 34, like Rule 33, is limited 
to parties to the proceeding, thereby excluding their 
counsel or agents.

Thus to the extent that petitioner was seeking the pro-
duction of the memoranda and statements gathered by 
Fortenbaugh in the course of his activities as counsel, 
petitioner misconceived his remedy. Rule 33 did not per-
mit him to obtain such memoranda and statements as 
adjuncts to the interrogatories addressed to the individual 
tug owners. A party clearly cannot refuse to answer inter-
rogatories on the ground that the information sought is 
solely within the knowledge of his attorney. But that 
is not this case. Here production was sought of docu-
ments prepared by a party’s attorney after the claim has 
arisen. Rule 33 does not make provision for such pro-
duction, even when sought in connection with permissible 
interrogatories. Moreover, since petitioner was also fore-
closed from securing them through an order under Rule 34, 
his only recourse was to take Fortenbaugh’s deposition 
under Rule 26 and to attempt to force Fortenbaugh to 
produce the materials by use of a subpoena duces tecum in 
accordance with Rule 45. Holtzoff, “Instruments of Dis-
covery under the Federal Rules of Civil Procedure,” 41
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Mich. L. Rev. 205, 220. But despite petitioner’s faulty 
choice of action, the District Court entered an order, ap-
parently under Rule 34, commanding the tug owners and 
Fortenbaugh, as their agent and counsel, to produce the 
materials in question. Their refusal led to the anomalous 
result of holding the tug owners in contempt for failure 
to produce that which was in the possession of their coun-
sel and of holding Fortenbaugh in contempt for failure to 
produce that which he could not be compelled to produce 
under either Rule 33 or Rule 34.

But, under the circumstances, we deem it unnecessary 
and unwise to rest our decision upon this procedural irreg-
ularity, an irregularity which is not strongly urged upon 
us and which was disregarded in the two courts below. It 
matters little at this late stage whether Fortenbaugh fails 
to answer interrogatories filed under Rule 26 or under 
Rule 33 or whether he refuses to produce the memoranda 
and statements pursuant to a subpoena under Rule 45 or 
a court order under Rule 34. The deposition-discovery 
rules create integrated procedural devices. And the basic 
question at stake is whether any of those devices may be 
used to inquire into materials collected by an adverse 
party’s counsel in the course of preparation for possible 
litigation. The fact that the petitioner may have used 
the wrong method does not destroy the main thrust of his 
attempt. Nor does it relieve us of the responsibility of 
dealing with the problem raised by that attempt. It 
would be inconsistent with the liberal atmosphere sur-
rounding these rules to insist that petitioner now go 
through the empty formality of pursuing the right pro-
cedural device only to reestablish precisely the same basic 
problem now confronting us. We do not mean to say, 
however, that there may not be situations in which the 
ailure to proceed in accordance with a specific rule would 

he important or decisive. But in the present circum-
stances, for the purposes of this decision, the procedural
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irregularity is not material. Having noted the proper 
procedure, we may accordingly turn our attention to the 
substance of the underlying problem.

In urging that he has a right to inquire into the mate-
rials secured and prepared by Fortenbaugh, petitioner 
emphasizes that the deposition-discovery portions of 
the Federal Rules of Civil Procedure are designed to 
enable the parties to discover the true facts and to compel 
their disclosure wherever they may be found. It is said 
that inquiry may be made under these rules, epitomized 
by Rule 26, as to any relevant matter which is not privi-
leged ; and since the discovery provisions are to be applied 
as broadly and liberally as possible, the privilege limita-
tion must be restricted to its narrowest bounds. On the 
premise that the attorney-client privilege is the one in-
volved in this case, petitioner argues that it must be 
strictly confined to confidential communications made by 
a client to his attorney. And since the materials here in 
issue were secured by Fortenbaugh from third persons 
rather than from his clients, the tug owners, the conclu-
sion is reached that these materials are proper subjects 
for discovery under Rule 26.

As additional support for this result, petitioner claims 
that to prohibit discovery under these circumstances 
would give a corporate defendant a tremendous advantage 
in a suit by an individual plaintiff. Thus in a suit by an 
injured employee against a railroad or in a suit by an 
insured person against an insurance company the corpo-
rate defendant could pull a dark veil of secrecy over all 
the pertinent facts it can collect after the claim arises 
merely on the assertion that such facts were gathered by 
its large staff of attorneys and claim agents. At the same 
time, the individual plaintiff, who often has direct knowl-
edge of the matter in issue and has no counsel until some 
time after his claim arises could be compelled to disclose 
all the intimate details of his case. By endowing with
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immunity from disclosure all that a lawyer discovers in 
the course of his duties, it is said, the rights of individual 
litigants in such cases are drained of vitality and the law-
suit becomes more of a battle of deception than a search 
for truth.

But framing the problem in terms of assisting individual 
plaintiffs in their suits against corporate defendants is 
unsatisfactory. Discovery concededly may work to the 
disadvantage as wrell as to the advantage of individual 
plaintiffs. Discovery, in other words, is not a one-way 
proposition. It is available in all types of cases at the 
behest of any party, individual or corporate, plaintiff or 
defendant. The problem thus far transcends the situation 
confronting this petitioner. And we must view that prob-
lem in light of the limitless situations where the particular 
kind of discovery sought by petitioner might be used.

We agree, of course, that the deposition-discovery rules 
are to be accorded a broad and liberal treatment. No 
longer can the time-honored cry of “fishing expedition” 
serve to preclude a party from inquiring into the facts 
underlying his opponent’s case.8 Mutual knowledge of 
all the relevant facts gathered by both parties is essential 
to proper litigation. To that end, either party may com-
pel the other to disgorge whatever facts he has in his pos-
session. The deposition-discovery procedure simply ad-
vances the stage at which the disclosure can be compelled 
from the time of trial to the period preceding it, thus 
reducing the possibility of surprise. But discovery, like 
all matters of procedure, has ultimate and necessary 
boundaries. As indicated by Rules 30 (b) and (d) and 

(d), limitations inevitably arise when it can be shown

One of the chief arguments against the ‘fishing expedition’ objec- 
10n 18 the idea that discovery is mutual—that while a party may 

ve to disclose his case, he can at the same time tie his opponent 
own to a definite position.” Pike and Willis, “Federal Discovery in 

Operation,” 7 Univ, of Chicago L. Rev. 297, 303.
727731 0—47---- 38
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that the examination is being conducted in bad faith or 
in such a manner as to annoy, embarrass or oppress the 
person subject to the inquiry. And as Rule 26 (b) pro-
vides, further limitations come into existence when the 
inquiry touches upon the irrelevant or encroaches upon 
the recognized domains of privilege.

We also agree that the memoranda, statements and 
mental impressions in issue in this case fall outside the 
scope of the attorney-client privilege and hence are not 
protected from discovery on that basis. It is unnecessary 
here to delineate the content and scope of that privilege as 
recognized in the federal courts. For present purposes, it 
suffices to note that the protective cloak of this privilege 
does not extend to information which an attorney secures 
from a witness while acting for his client in anticipation of 
litigation. Nor does this privilege concern the memo-
randa, briefs, communications and other writings prepared 
by counsel for his own use in prosecuting his client’s case; 
and it is equally unrelated to writings which reflect an 
attorney’s mental impressions, conclusions, opinions or 
legal theories.

But the impropriety of invoking that privilege does not 
provide an answer to the problem before us. Petitioner 
has made more than an ordinary request for relevant, non-
privileged facts in the possession of his adversaries or their 
counsel. He has sought discovery as of right of oral and 
written statements of witnesses whose identity is well 
known and whose availability to petitioner appears unim-
paired. He has sought production of these matters after 
making the most searching inquiries of his opponents as 
to the circumstances surrounding the fatal accident, which 
inquiries were sworn to have been answered to the best 
of their information and belief. Interrogatories were di-
rected toward all the events prior to, during and subse-
quent to the sinking of the tug. Full and honest answers 
to such broad inquiries would necessarily have included all
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pertinent information gleaned by Fortenbaugh through 
his interviews with the witnesses. Petitioner makes no 
suggestion, and we cannot assume, that the tug owners or 
Fortenbaugh were incomplete or dishonest in the framing 
of their answers. In addition, petitioner was free to ex-
amine the public testimony of the witnesses taken before 
the United States Steamboat Inspectors. We are thus 
dealing with an attempt to secure the production of writ-
ten statements and mental impressions contained in the 
files and the mind of the attorney Fortenbaugh without 
any showing of necessity or any indication or claim that 
denial of such production would unduly prejudice the 
preparation of petitioner’s case or cause him any hardship 
or injustice. For aught that appears, the essence of what 
petitioner seeks either has been revealed to him already 
through the interrogatories or is readily available to him 
direct from the witnesses for the asking.

The District Court, after hearing objections to peti-
tioner’s request, commanded Fortenbaugh to produce all 
written statements of witnesses and to state in substance 
any facts learned through oral statements of witnesses to 
him. Fortenbaugh was to submit any memoranda he had 
made of the oral statements so that the court might deter-
mine what portions should be revealed to petitioner. All 
of this was ordered without any showing by petitioner, or 
any requirement that he make a proper showing, of the 
necessity for the production of any of this material or any 
demonstration that denial of production would cause 
hardship or injustice. The court simply ordered pro-
duction on the theory that the facts sought were material 
and were not privileged as constituting attorney-client 
communications.

In our opinion, neither Rule 26 nor any other rule deal- 
mg with discovery contemplates production under such 
circumstances. That is not because the subject matter is 
privileged or irrelevant, as those concepts are used in these
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rules.9 Here is simply an attempt, without purported 
necessity or justification, to secure written statements, 
private memoranda and personal recollections prepared or 
formed by an adverse party’s counsel in the course of his 
legal duties. As such, it falls outside the arena of discov-
ery and contravenes the public policy underlying the or-
derly prosecution and defense of legal claims. Not even 
the most liberal of discovery theories can justify unwar-
ranted inquiries into the files and the mental impressions 
of an attorney.

Historically, a lawyer is an officer of the court and is 
bound to work for the advancement of justice while faith-
fully protecting the rightful interests of his clients. In 
performing his various duties, however, it is essential that 
a lawyer work with a certain degree of privacy, free from 
unnecessary intrusion by opposing parties and their coun-

9 The English courts have developed the concept of privilege to 
include all documents prepared by or for counsel with a view to 
litigation. “All documents which are called into existence for the 
purpose—but not necessarily the sole purpose—of assisting the depo-
nent or his legal advisers in any actual or anticipated litigation are 
privileged from production. . . . Thus all proofs, briefs, draft plead-
ings, etc., are privileged; but not counsel’s indorsement on the outside 
of his brief . . ., nor any deposition or notes of evidence given publicly 
in open Court. ... So are all papers prepared by any agent of the 
party bona fide for the use of his solicitor for the purposes of the 
action, whether in fact so used or not. . . . Reports by a company s 
servant, if made in the ordinary course of routine, are not privileged, 
even though it is desirable that the solicitor should have them and 
they are subsequently sent to him; but if the solicitor has requested 
that such documents shall always be prepared for his use and this 
was one of the reasons why they were prepared, they need not be 
disclosed.” Odgers on Pleading and Practice (12th ed., 1939), 
p. 264.

See Order 31, rule.l, of the Rules of the Supreme Court, 1883, set 
forth in The Annual Practice, 1945, p. 519, and the discussion fol-
lowing that rule. For a compilation of the English cases on the matter 
see 8 Wigmore on Evidence (3d ed., 1940), § 2319, pp. 618-622, notes.
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sel. Proper preparation of a client’s case demands that 
he assemble information, sift what he considers to be the 
relevant from the irrelevant facts, prepare his legal 
theories and plan his strategy without undue and needless 
interference. That is the historical and the necessary 
way in which lawyers act within the framework of our 
system of jurisprudence to promote justice and to protect 
their clients’ interests. This work is reflected, of course, 
in interviews, statements, memoranda, correspondence, 
briefs, mental impressions, personal beliefs, and countless 
other tangible and intangible ways—aptly though roughly 
termed by the Circuit Court of Appeals in this case as the 
‘ work product of the lawyer.” Were such materials open 
to opposing counsel on mere demand, much of what is now 
put down in writing would remain unwritten. An attor-
ney’s thoughts, heretofore inviolate, would not be his own. 
Inefficiency, unfairness and sharp practices would inevi-
tably develop in the giving of legal advice and in the prep-
aration of cases for trial. The effect on the legal profes-
sion would be demoralizing. And the interests of the 
clients and the cause of justice would be poorly served.

We do not mean to say that all written materials ob-
tained or prepared by an adversary’s counsel with an eye 
toward litigation are necessarily free from discovery in all 
cases. Where relevant and non-privileged facts remain 
hidden in an attorney’s file and where production of those 
facts is essential to the preparation of one’s case, discovery 
may properly be had. Such written statements and docu-
ments might, under certain circumstances, be admissible 
ln evidence or give clues as to the existence or location of 
relevant facts. Or they might be useful for purposes of 
impeachment or corroboration. And production might be 
justified where the witnesses are no longer available or 
can be reached only with difficulty. Were production of 
written statements and documents to be precluded under
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such circumstances, the liberal ideals of the deposition-dis-
covery portions of the Federal Rules of Civil Procedure 
would be stripped of much of their meaning. But the 
general policy against invading the privacy of an attor-
ney’s course of preparation is so well recognized and so 
essential to an orderly working of our system of legal pro-
cedure that a burden rests on the one who would invade 
that privacy to establish adequate reasons to justify pro-
duction through a subpoena or court order. That burden, 
we believe, is necessarily implicit in the rules as now 
constituted.10

Rule 30 (b), as presently written, gives the trial judge 
the requisite discretion to make a judgment as to whether 
discovery should be allowed as to written statements se-
cured from witnesses. But in the instant case there was 
no room for that discretion to operate in favor of the peti-
tioner. No attempt was made to establish any reason 
why Fortenbaugh should be forced to produce the written 
statements. There was only a naked, general demand 
for these materials as of right and a finding by the District 
Court that no recognizable privilege was involved. That 
was insufficient to justify discovery under these circum-
stances and the court should have sustained the refusal of 
the tug owners and Fortenbaugh to produce.

But as to oral statements made by witnesses to Forten-
baugh, whether presently in the form of his mental im-
pressions or memoranda, we do not believe that any show-
ing of necessity can be made under the circumstances 
of this case so as to justify production. Under ordinary 
conditions, forcing an attorney to repeat or write out all 
that witnesses have told him and to deliver the account

10 Rule 34 is explicit in its requirements that a party show good cause 
before obtaining a court order directing another party to produce 
documents. See Report of Proposed Amendments by Advisory 
Committee on Rules of Civil Procedure (June, 1946); 5 F. R- 
433.
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to his adversary gives rise to grave dangers of inaccuracy 
and untrustworthiness. No legitimate purpose is served 
by such production. The practice forces the attorney to 
testify as to what he remembers or what he saw fit to write 
down regarding witnesses’ remarks. Such testimony 
could not qualify as evidence; and to use it for impeach-
ment or corroborative purposes would make the attorney 
much less an officer of the court and much more an ordi-
nary witness. The standards of the profession would 
thereby suffer.

Denial of production of this nature does not mean that 
any material, non-privileged facts can be hidden from 
the petitioner in this case. He need not be unduly hin-
dered in the preparation of his case, in the discovery of 
facts or in his anticipation of his opponents’ position. 
Searching interrogatories directed to Fortenbaugh and the 
tug owners, production of written documents and state-
ments upon a proper showing and direct interviews with 
the witnesses themselves all serve to reveal the facts in 
Fortenbaugh’s possession to the fullest possible extent 
consistent with public policy. Petitioner’s counsel 
frankly admits that he wants the oral statements only 
to help prepare himself to examine witnesses and to make 
sure that he has overlooked nothing. That is insufficient 
under the circumstances to permit him an exception to 
the policy underlying the privacy of Fortenbaugh’s pro-
fessional activities. If there should be a rare situation 
justifying production of these matters, petitioner’s case 
is not of that type.

We fully appreciate the wide-spread controversy among 
the members of the legal profession over the problem 
raised by this case.11 It is a problem that rests on what

See Report of Proposed Amendments by Advisory Committee on 
Uules of Civil Procedure (June, 1946), pp. 44-47; 5 F. R. D. 433, 

w, Discovery Procedure Symposium before the 1946 Conference
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has been one of the most hazy frontiers of the discovery 
process. But until some rule or statute definitely pre-
scribes otherwise, we are not justified in permitting dis-
covery in a situation of this nature as a matter of unquali-
fied right. When Rule 26 and the other discovery rules 
were adopted, this Court and the members of the bar in 
general certainly did not believe or contemplate that all 
the files and mental processes of lawyers were thereby 
opened to the free scrutiny of their adversaries. And we 
refuse to interpret the rules at this time so as to reach so 
harsh and unwarranted a result.

We therefore affirm the judgment of the Circuit Court 
of Appeals.

Affirmed.

Mr . Justice  Jacks on , concurring.
The narrow question in this case concerns only one of 

thirty-nine interrogatories which defendants and their 
counsel refused to answer. As there was persistence in 
refusal after the court ordered them to answer it, coun-
sel and clients were committed to jail by the district court 
until they should purge themselves of contempt.

The interrogatory asked whether statements were taken 
from the crews of the tugs involved in the accident, or of 
any other vessel, and demanded “Attach hereto exact 
copies of all such statements if in writing, and if oral, set 
forth in detail the exact provisions of any such oral state-
ments or reports.” The question is simply whether such 
a demand is authorized by the rules relating to various 
aspects of “discovery.”

The primary effect of the practice advocated here would 
be on the legal profession itself. But it too often is over-

of the Third United States Circuit Court of Appeals, 5 F. R. D. 403, 
Armstrong, “Report of the Advisory Committee on Federal Rules 
of Civil Procedure Recommending Amendments,” 5 F. R. D. 339, 
353-357.
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looked that the lawyer and the law office are indispensable 
parts of our administration of justice. Law-abiding peo-
ple can go nowhere else to learn the ever changing and 
constantly multiplying rules by which they must behave 
and to obtain redress for their wrongs. The welfare and 
tone of the legal profession is therefore of prime conse-
quence to society, which would feel the consequences of 
such a practice as petitioner urges secondarily but cer-
tainly.

“Discovery” is one of the working tools of the legal pro-
fession. It traces back to the equity bill of discovery in 
English Chancery practice and seems to have had a fore-
runner in Continental practice. See Ragland, Discovery 
Before Trial (1932) 13-16. Since 1848 when the drafts-
men of New York’s Code of Procedure recognized the im-
portance of a better system of discovery, the impetus to 
extend and expand discovery, as well as the opposition to 
it, has come from within the Bar itself. It happens in this 
case that it is the plaintiff’s attorney who demands 
such unprecedented latitude of discovery and, strangely 
enough, amicus briefs in his support have been filed by 
several labor unions representing plaintiffs as a class. It 
is the history of the movement for broader discovery, how-
ever, that in actual experience the chief opposition to its 
extension has come from lawyers who specialize in repre-
senting plaintiffs, because defendants have made liberal 
use of it to force plaintiffs to disclose their cases in ad-
vance. See Report of the Commission on the Adminis-
tration of Justice in New York State (1934) 330-31; Rag-
land, Discovery Before Trial (1932) 35—36. Discovery is 
a two-edged sword and we cannot decide this problem on 
any doctrine of extending help to one class of litigants.

It seems clear and long has been recognized that dis-
covery should provide a party access to anything that is 
evidence in his case. Cf. Report of Commission on the 

dministration of Justice in New York State (1934) 41-42.
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It seems equally clear that discovery should not nullify 
the privilege of confidential communication between at-
torney and client. But those principles give us no real 
assistance here because what is being sought is neither 
evidence nor is it a privileged communication between 
attorney and client.

To consider first the most extreme aspect of the require-
ment in litigation here, we find it calls upon counsel, if 
he has had any conversations with any of the crews of 
the vessels in question or of any other, to “set forth in 
detail the exact provision of any such oral statements or 
reports.” Thus the demand is not for the production of 
a transcript in existence but calls for the creation of a writ-
ten statement not in being. But the statement by counsel 
of what a witness told him is not evidence when written. 
Plaintiff could not introduce it to prove his case. What, 
then, is the purpose sought to be served by demanding this 
of adverse counsel?

Counsel for the petitioner candidly said on argument 
that he wanted this information to help prepare himself to 
examine witnesses, to make sure he overlooked nothing. 
He bases his claim to it in his brief on the view that the 
Rules were to do away with the old situation where a law 
suit developed into “a battle of wits between counsel. 
But a common law trial is and always should be an adver-
sary proceeding. Discovery was hardly intended to en-
able a learned profession to perform its functions either 
without wits or on wits borrowed from the adversary.

The real purpose and the probable effect of the practice 
ordered by the district court would be to put trials on a 
level even lower than a “battle of wits.” I can conceive 
of no practice more demoralizing to the Bar than to re-
quire a lawyer to write out and deliver to his adversary an 
account of what witnesses have told him. Even if his rec-
ollection were perfect, the statement would be his lan-
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guage, permeated with his inferences. Every one who has 
tried it knows that it is almost impossible so fairly to re-
cord the expressions and emphasis of a witness that when 
he testifies in the environment of the court and under the 
influence of the leading question there will not be depar-
tures in some respects. Whenever the testimony of the 
witness would differ from the “exact’’ statement the lawyer 
had delivered, the lawyer’s statement would be whipped 
out to impeach the witness. Counsel producing his ad-
versary’s “inexact” statement could lose nothing by say-
ing, “Here is a contradiction, gentlemen of the jury. I do 
not know whether it is my adversary or his witness who is 
not telling the truth, but one is not.” Of course, if this 
practice were adopted, that scene would be repeated over 
and over again. The lawyer who delivers such statements 
often would find himself branded a deceiver afraid to take 
the stand to support his own version of the witness’s con-
versation with him, or else he will have to go on the stand 
to defend his own credibility—perhaps against that of his 
chief witness, or possibly even his client.

Every lawyer dislikes to take the witness stand and will 
do so only for grave reasons. This is partly because it is 
not his role; he is almost invariably a poor witness. But 
he steps out of professional character to do it. He regrets 
ff; the profession discourages it. But the practice advo-
cated here is one which would force him to be a witness, 
not as to what he has seen or done but as to other witnesses’ 
stories, and not because he wants to do so but in self-
defense.

And what is the lawyer to do who has interviewed one 
whom he believes to be a biased, lying or hostile witness to 
get his unfavorable statements and know what to meet?

e must record and deliver such statements even though 
e would not vouch for the credibility of the witness by 

calling him. Perhaps the other side would not want to
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call him either, but the attorney is open to the charge of 
suppressing evidence at the trial if he fails to call such 
a hostile witness even though he never regarded him as 
reliable or truthful.

Having been supplied the names of the witnesses, 
petitioner’s lawyer gives no reason why he cannot inter-
view them himself. If an employee-witness refuses to 
tell his story, he, too, may be examined under the Rules. 
He may be compelled on discovery, as fully as on the trial, 
to disclose his version of the facts. But that is his own 
disclosure—it can be used to impeach him if he contradicts 
it and such a deposition is not useful to promote an un-
seemly disagreement between the witness and the counsel 
in the case.

It is true that the literal language of the Rules would 
admit of an interpretation that would sustain the district 
court’s order. So the literal language of the Act of Con-
gress which makes “any writing or record . . . made as 
a memorandum or record of any . . . occurrence, or 
event” admissible as evidence, would have allowed the 
railroad company to put its engineer’s accident statements 
in evidence. C/. Palmer v. Hoffman, 318 U. S. 109, 111. 
But all such procedural measures have a background of 
custom and practice which was assumed by those who 
wrote and should be by those who apply them. We re-
viewed the background of the Act and the consequences 
on the trial of negligence cases of allowing railroads and 
others to put in their statements and thus to shield the 
crew from cross-examination. We said, “Such a major 
change which opens wide the door to avoidance of cross- 
examination should not be left to implication.” 318 U. S. 
at 114. We pointed out that there, as here, the “several 
hundred years of history behind the Act . . . indicate the 
nature of the reforms which it was designed to effect.



HICKMAN v. TAYLOR. 519

495 Jackson, J., concurring.

318 U. S. at 115. We refused to apply it beyond that 
point. We should follow the same course of reasoning 
here. Certainly nothing in the tradition or practice of 
discovery up to the time of these Rules would have sug-
gested that they would authorize such a practice as here 
proposed.

The question remains as to signed statements or those 
written by witnesses. Such statements are not evidence 
for the defendant. Palmer v. Hoffman, 318 U. S. 109. 
Nor should I think they ordinarily could be evidence for 
the plaintiff. But such a statement might be useful for 
impeachment of the witness who signed it, if he is called 
and if he departs from the statement. There might be 
circumstances, too, where impossibility or difficulty of ac-
cess to the witness or his refusal to respond to requests for 
information or other facts would show that the interests 
of justice require that such statements be made available. 
Production of such statements are governed by Rule 34 
and on “showing good cause therefor” the court may order 
their inspection, copying or photographing. No such ap-
plication has here been made; the demand is made on the 
basis of right, not on showing of cause.

I agree to the affirmance of the judgment of the Circuit 
Court of Appeals which reversed the district court.

Mr . Justic e  Frankfurter  joins in this opinion.
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ORDER OF RAILWAY CONDUCTORS OF 
AMERICA et  al . v. SWAN et  al .

NO. 63. CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR 
THE SEVENTH CIRCUIT.*

Argued December 10,11,1946.—Decided January 13,1947.

1. Members of the First and Fourth Divisions of the National Rail-
road Adjustment Board were evenly divided, in each division, as 
to whether under the Railway Labor Act their division has juris-
diction of disputes involving yardmasters. It was conceded that 
neither the Second nor the Third Division has jurisdiction of such 
disputes. No settlement of such disputes was possible in these 
circumstances. Held: The federal courts have jurisdiction under 
Judicial Code § 274d of a suit by interested parties for a declaratory 
judgment to determine which division of the Board has jurisdiction 
of such disputes. Switchmen's Union v. Mediation Board, 320 
U. S. 297; General Committee v. M.-K.-T. R. Co., 320 U. S. 323; 
and General Committee n . Southern Pacific Co., 320 U. S. 338, 
distinguished. P. 524.

2. Under the Railway Labor Act, yardmasters are not “yard-service 
employees” within the jurisdiction of the First Division of the 
National Railroad Adjustment Board. Pp. 524-529.

3. Under the Railway Labor Act, disputes involving yardmasters 
are exclusively within the “catch-all” jurisdiction of the Fourth 
Division of the National Railroad Adjustment Board. P. 530.

4. Whatever persuasive effect prior administrative adjudications on 
the jurisdictional issue may have had is destroyed by present and 
prolonged administrative deadlock on this issue. P. 529.

5. Although amendatory bills which would have specifically excluded 
yardmasters from the jurisdiction of the First Division of the Ad-
justment Board were introduced and referred to an appropriate con-
gressional committee, the failure of Congress to amend the statute 
is without significance for purposes of statutory interpretation, 
where the committee held no hearings and made no report. P- 529.

152 F. 2d 325, affirmed.

*Together with No. 64, Williams et al. v. Swan et al., also on cer 
tiorari to the Circuit Court of Appeals for the Seventh Circuit.
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Petitioners, two national labor organizations, brought 
an action in the District Court under Judicial Code § 274d 
against members of the First and Fourth Divisions of the 
National Railroad Adjustment Board, seeking a declara-
tory judgment to the effect that the First Division has 
jurisdiction under the Railway Labor Act of disputes in-
volving yardmasters. Another national labor organiza-
tion and two railroad companies were allowed to intervene. 
The District Court held that yardmaster disputes are 
within the jurisdiction of the Fourth Division of the 
Board. The Circuit Court of Appeals affirmed. 152 F. 
2d 325. This Court granted certiorari. 327 U. S. 776. 
Affirmed, p. 530.

V. C. Shuttleworth argued the cause for petitioners. 
With him on the brief were H. E. Wilmarth, Everett L. 
Gordon and Leo J. Hassenauer.

Douglas F. Smith argued the cause for Carrier Mem-
bers of the First and Fourth Divisions et al., respondents. 
With him on the brief were Kenneth F. Burgess, R. J. 
Hagman, Bryce L. Hamilton, Burton Mason and John A. 
Sheean.

Anan Raymond argued the cause for the Railroad 
Tardmasters of America, respondents. With him on the 
brief was Conrad H. Poppenhusen.

Mr . Justic e Murphy  delivered the opinion of the 
Court.

Our attention here is directed to a determination of 
which division of the National Railroad Adjustment 
Board has jurisdiction over disputes involving railroad 
yardmasters. The four divisions of the Board and their 
respective jurisdictions are established by § 3, First (h), 

the Railway Labor Act, as amended in 1934.1

x48 Stat. 1185, 1190-1191; 45 U. S. C. § 153, First (h).
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Each division of the Board is composed of an equal 
number of representatives of carriers and of national labor 
organizations. The statute authorizes the carriers and 
the national labor organizations to select their respective 
representatives and to designate the division on which 
each such representative shall serve. § 3, First (b) and 
(c). The jurisdiction of the divisions relates to dis-
putes growing out of “grievances or out of the interpreta-
tion or application of agreements concerning rates of pay, 
rules, or working conditions . . .” §3, First (i). Dis-
putes involving employees in certain specifically desig-
nated crafts are assigned to each division; the Fourth 
Division also has a “catch-all” jurisdiction over all disputes 
not assigned to one of the other three divisions. Appro-
priate provisions are made for hearings and for the entry 
of an award, to be followed by an order directed to the 
carrier if the award be in favor of the petitioner. In the 
event that the carrier fails to comply with the order, the 
petitioner or any person for whose benefit the order was 
made may seek enforcement of the order in a federal dis-
trict court. §3, First (p). In such suits, “the findings 
and order of the division of the Adjustment Board 
shall be prima facie evidence of the facts therein 
stated . . .” And the court is given power to take such 
action as may be appropriate to enforce or set aside the 
order. See Switchmen’s Union v. National Mediation 
Board, 320 U. S. 297,305.

Two of the national labor organizations are the Order 
of Railway Conductors and the Brotherhood of Railroad 
Trainmen, petitioners herein. Their membership in-
cludes a small portion of the total number of railroad 
yardmasters in the country, approximately 20% of the 
total on the basis of the railroad mileage represented. 
Each of these organizations has one representative on the 
First Division and each contends that all yardmaster dis-
putes must be heard solely by that division. But that
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contention is contradicted by the Railroad Yardmasters 
of America, a national labor organization composed al-
most entirely of yardmasters and claiming to represent 
more than 70% of all the yardmasters in the country. 
That organization, which is an intervenor-respondent 
herein, has failed to place a representative on any of the 
four divisions. Along with certain other organizations 
representing the small balance of yardmasters, it claims 
that yardmaster disputes lie within the exclusive juris-
diction of the Fourth Division. Various carriers with 
representatives on both the First and the Fourth Divisions 
join in that claim.

The result of this controversy is a stalemate so far as 
yardmaster disputes are concerned. The carrier and the 
labor members of the First Division are split evenly, the 
carrier members claiming that the division has no juris-
diction over these matters. The members of the Fourth 
Division are also evenly divided on the jurisdictional 
question, the labor members being of the view that yard-
master disputes are outside that division’s jurisdiction. 
And since all the parties concede that neither the Second 
nor the Third Division has jurisdiction, no settlement of 
these disputes is possible under the present situation.2

2 A decree was entered in the District Court in 1938 commanding 
the Fourth Division to hear and determine certain disputes involv-
es yardmasters. That case arose on a petition for mandamus filed 
by the Railroad Yardmasters of America against the members of the 
Fourth Division. After issuance of summons, the members of the 

ourth Division appeared and filed an answer stating that they were 
of the opinion that the Fourth Division did have jurisdiction. The 
decree was then entered with the consent of the parties to the action, 
but without argument and without the District Court being aware 
that a public question was involved and that other parties had an 
interest in the matter. The District Court and the Circuit Court of 

ppeals in the instant case held that this 1938 decree was not res 
judicata of the issue now presented in view of the circumstances under 
which it was entered.

727731 0—47___39
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The Order of Railway Conductors and the Brotherhood 
of Railroad Trainmen brought this action under 28 U. S. C. 
§ 400 (1) to obtain a declaratory judgment to the effect 
that the First Division has sole jurisdiction over yard-
master disputes. Members of the First and Fourth Divi-
sions were made parties defendant; and the Railroad 
Yardmasters of America, the Great Northern Railway 
Company and the Southern Pacific Company were allowed 
to intervene. The District Court, after a hearing, held 
that yardmaster disputes fall within the “catch-all” juris-
diction of the Fourth Division. The Circuit Court of 
Appeals agreed. 152 F. 2d 325. We granted certiorari 
because the issue raised is one of importance in the orderly 
administration of the Railway Labor Act. 327 U. S. 776.

At the outstart it is important to note that judicial 
review of this matter is not precluded by the principles 
set forth in Switchmens Union v. National Mediation 
Board, supra, and companion cases, General Committee 
v. M.-K.-T. R. Co., 320 U. S. 323, and General Committee 
v. Southern Pacific Co., 320 U. S. 338. We are dealing here 
with something quite different from an administrative 
determination which Congress has made final and beyond 
the realm of judicial scrutiny. We are dealing with a 
jurisdictional frustration on an administrative level, mak-
ing impossible the issuance of administrative orders which 
Congress explicitly has opened to review by the courts. 
Until that basic jurisdictional controversy is settled, the 
procedure contemplated by § 3 of the Railway Labor Act 
remains a dead letter so far as yardmasters are concerned 
and the statutory rights of such persons become atrophied. 
A declaratory judgment action is therefore appropriate to 
remove such an administrative stagnation.

In other instances, we have left the problem of juris-
diction to be determined in the first instance by the ad-
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ministrative agency. Myers v. Bethlehem Corp., 303 
U. S. 41. But here both the First and the Fourth Divi-
sions of the Board, due to the evenly-matched member-
ship of railroad and labor representatives, appear hope-
lessly divided on the jurisdictional issue, making a deter-
mination impossible. Judicial guidance at this stage is 
justified as long as such a condition exists.

The issue is primarily one of statutory interpretation. 
The First Division is given jurisdiction over disputes “in-
volving train- and yard-service employees of carriers; 
that is, engineers, firemen, hostlers, and outside hostler 
helpers, conductors, trainmen, and yard-service em-
ployees.” The Fourth Division’s jurisdiction extends to 
disputes “involving employees of carriers directly or in-
directly engaged in transportation of passengers or prop-
erty by water, and all other employees of carriers over 
which jurisdiction is not given to the first, second, and 
third divisions.” It is agreed that the only possible cate-
gory under the First Division into which yardmasters 
might be placed is “yard-service employees.” But if they 
cannot be so placed, they must necessarily fall into the 
“catch-all” jurisdiction of the Fourth Division. The 
problem thus is to determine what Congress meant when 
it used the term “yard-service employees.”

There is no statutory definition of “yard-service em-
ployees.” Nor is the term explained in any of the relevant 
legislative debates or reports; and it derives no meaning 
from the statutory policy or framework. Moreover, it is 
not in common or general usage outside of the railroad 
world. It is a technical term found only in railroad par-
lance. Evidence as to the meaning attached to it by those 
who are familiar with such parlance therefore becomes 
relevant in determining the meaning of the term as used 
by Congress. See O’Hara n . Luckenbach S. S. Co., 269 
U. 8. 364, 370-371.
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The parties, all of whom are well acquainted with rail-
road terminology, stipulated certain facts. It was agreed 
that a railroad yard is a system of tracks within defined 
limits over which movements of engines and cars not 
authorized by timetable or train order may be made, sub-
ject to prescribed signals and rules or special instructions. 
It was further agreed that the “yard-service employees” 
or “yardmen” working in a yard perform such functions 
as switching, making and breaking up trains, moving and 
storing cars, inspecting cars and freight, repairing cars, 
maintaining equipment, sending and receiving messages, 
keeping records and making reports. As to yardmasters, 
the stipulation stated: “All such yardmen and other em-
ployees performing work in a yard are directed and super-
vised in their work by a yardmaster, with the aid, if neces-
sary, of one or more assistant yardmasters. Yardmasters 
do not and may not perform the work of yardmen and em-
ployees in train and engine service; they may perform 
some clerical work, if their entire time is not taken up with 
the direction and supervision of yardmen and other em-
ployees working in yards. ... In general, yardmasters 
run the yards, of which they are in charge, and they are 
responsible for conditions within the same. Necessarily, 
they exercise a substantial measure of individual initiative 
and responsibility.”

All of the witnesses who testified at the hearing agreed 
that yardmasters are functionally different from other 
employees working in yards due to their supervisory activ-
ities and responsibilities. The evidence also indicated 
that yardmasters have supervision over some who work 
within the yards but who are not spoken of as “yard-serv-
ice employees,” such as storekeepers, section men and 
clerks. On the crucial point, there was substantial agree-
ment among the witnesses that yardmasters are not com-
monly designated in railroad parlance as “yard-service
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employees,” that term being reserved for the yardmen 
described in the stipulation who work under the supervi-
sion of the yardmasters.3

The documentary evidence submitted by the parties 
tends to bear out this testimony. Thus numerous past 
awards made by the First and Fourth Divisions speak of 
yardmasters as distinct from yardmen or yard-service em-
ployees.4 And the Interstate Commerce Commission, in 
making various classifications of railroad employees, recog-
nizes a clear distinction between yardmasters and those

3 Petitioners’ sole witness testified: “Yardmen are usually men who 
have to do with the making up and breaking up of trains, switching in 
the yard, and supervising the work of the yardmen, which would 
include, in my opinion, yardmasters and assistant yardmasters.” But 
his opinion as to yardmasters in this respect was based upon his 
understanding of the law, not upon his own use or his knowledge of 
the use of the term “yard-service employees.” He explained his 
belief that “every tribunal that has decided a dispute for men engaged 
m yard service, such as yard engineers, firemen, hostlers, hostler 
helpers, road conductors, trainmen and yardmen, have also decided 
cases for yardmasters and assistant yardmasters. Division 1, set up 
under, by agreement, in 1918, the very first board in existence, did 
that. The Western Train Service Board, upon which I served, did 
that, as evidenced by Board decisions submitted here as an exhibit.”

This witness also stated that yardmasters “fit more nearly in with 
the yard service employees than with any other class”—a recognition 
that yardmasters are different in fact from yard-service employees and 
that they do not fit precisely within that category.

4 See National Railroad Adjustment Board, First Division, Award 
No. 1274 (July 13, 1936), Award No. 1464 (Oct. 7, 1936), Award No. 
1603 (Dec. 14, 1936), Award No. 1648 (Jan. 21, 1937), Award No.
1728 (Feb. 11, 1937), Award No. 1896 (April 15, 1937), Award No.
2065 (July 16, 1937), Award No. 2364 (Nov. 12, 1937), Award No.
4466 (Jan. 15, 1940), Award No. 4548 (Feb. 8, 1940), Award No.

84 (Feb. 20, 1940), Award No. 5816 (June 24, 1941), Award No.
1940) 15» 1942); Fourth Division, Award No. 67 (July 25,
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over whom they have supervision.5 In addition, other 
documents introduced into the record and sources to which 
the parties have made reference either show the same dis-
tinction or are inconclusive on the matter.6

The District Court was therefore justified in finding as a 
fact that railroad usage has never included yardmasters 
and assistant yardmasters within the meaning of the terms 
“yard-service employees” or “yardmen.” That court 
was also correct in concluding that the history of the ad-
justment of disputes prior to the amendment of the pres-
ent statute in 1934 affords no assistance in resolving the 
problem confronting us. As pointed out more fully by 
the Circuit Court of Appeals, 152 F. 2d at 327-328, dis-
putes involving yardmasters and disputes involving yard-
service employees were previously submitted to various 
adjustment boards, which had been created by agreement, 
primarily on the basis of membership in signatory labor 
organizations. Jurisdiction was not then grounded, as 
it is now, on a craft or job classification irrespective of the 
labor organization representing the particular employees 
involved. Hence there was no occasion giving rise to a 
consistent and unequivocal administrative interpretation 
of the term “yard-service employees” to include yard- 
masters—an interpretation which, had it existed, might 
have shed some light on the adoption of the term by Con-
gress in 1934.

5 See Ex parte No. 72 (Nov. 24, 1920, unreported); Ex parte No. 
106, Six-Hour Day Investigation, 190 I. C. C. 750. The forms and 
classification plan to be used in reporting wage and compensation data 
of steam railroad employees to the United States Railroad Labor Board 
and the Interstate Commerce Commission place yardmasters under 
“Supervisory Skilled Trades and Labor Service,” while those perform-
ing yard-service work are placed under “Train and Engine Service.”

6 Thus the method used by the National Railroad Adjustment 
Board in indexing awards of the First Division does not provide any 
helpful guide as to the usage of “yard-service employees” in the 
railroad world.
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Petitioners also urge that the jurisdiction of the First 
Division over yardmaster disputes is established by the 
settled administrative action of that division since its 
creation in 1934.7 There is a serious question whether 
the jurisdictional issue now before us was fully consid-
ered by the division in many of the cases to which refer-
ence is made; certainly none of the awards did more than 
recite perfunctorily that the division had jurisdiction over 
the particular dispute. And none of the awards involved 
the Railroad Yardmasters of America, which has consist-
ently objected to the assumption of jurisdiction by the 
First Division.8 But aside from those factors, the present 
and prolonged administrative deadlock on the jurisdic-
tional issue destroys whatever persuasive effect these prior 
adjudications by the First Division may have had. The 
administrative action has become anything but settled.

Finally, petitioners point out that Congress has failed 
to amend § 3, First (h), so as specifically to exclude “yard- 
masters and other subordinate officers” from the jurisdic-
tion of the First Division, despite the introduction of two 
bills to that effect in the Senate in 1940 and 1941.9 These 
bills were sent to an appropriate committee, but were 
never reported out. It does not appear whether the bills 
died because they were thought to be unnecessary or unde-
sirable. No hearings were held; no committee reports 
were made. Under such circumstances, the failure of 
Congress to amend the statute is without meaning for 
purposes of statutory interpretation.

We accordingly agree with the two courts below that 
yardmasters are not “yard-service employees” within the 
jurisdiction of the First Division of the National Railroad 

See cases cited in footnote 4, supra.
8 See footnote 2, supra.

....$’ 76th Cong., 3d Sess.; S. 1660, 77th Cong., 1st Sess. Both 
i s were introduced by Senator Smith at the request of the American 
hort Line Railroad Association.
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Adjustment Board. Yardmaster disputes fall exclusively 
within the “catch-all” jurisdiction of the Fourth 
Division.

Affirmed.

Mr . Justice  Frankfurter .
After the fullest consideration this Court recently held 

in two cases that jurisdictional disputes between railroad 
unions subject to the Railway Labor Act are not within 
judicial competence. Switchmen's Union v. Board, 320 
U. S. 297; General Committee v. M.-K.-T. R. Co., 320 
U. S. 323. The decision in those cases derived from the 
fact that Congress “had not expressly authorized judicial 
review” and the history, the setting, and the implications 
of railway labor controversies counseled against inferring 
judicial review. Here we have a controversy between two 
divisions of the National Railroad Adjustment Board as 
to the disputes over which they respectively have juris-
diction. This controversy, however, entails consideration 
of technical problems in the railroad world and conse-
quences in construing the distribution of authority among 
the divisions of the Adjustment Board for which judicial 
review seems no more appropriate than it did to settle 
jurisdictional conflicts between railroad brotherhoods. 
Not finding any command in the statute for judicial review 
of this controversy, it seems to me, therefore, appropriate 
to leave it to the mediatory resources of the Railway Labor 
Act. If it be said that thus far deadlock has resulted, 
it does not follow that it will continue, if the Court keeps 
hands off. In any event, because mediatory machinery 
may not be effective is not a sufficient reason for judicial 
intervention, unless the direction of Congress is much 
more clear than I find it in the Railway Labor Act. This 
view is reinforced by the fact that the decision of the Court 
may be no more than an advisory opinion. My doubts
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have not commended themselves to the Court, but since 
I am not alone in entertaining them it seemed to me that 
they should be expressed.

PARKER et  al . v. FLEMING, TEMPORARY 
CONTROLS ADMINISTRATOR.

CERTIORARI TO THE EMERGENCY COURT OF APPEALS.

No. 80. Argued December 18,1946.—Decided January 20,1947.

Under rent regulations promulgated pursuant to the Emergency Price 
Control Act, the Price Administrator issued an order granting to 
landlords of residential properties special certificates authorizing 
eviction proceedings. Held: The tenants were “subject to” the 
order, within the meaning of § 203 (a) of the Act, and had a right 
to file a protest with the Administrator; and were entitled, under 
§ 204 (a) of the Act, to judicial review of the Administrator’s dis-
missal of their protest. Pp. 533, 538.

154 F. 2d 830, reversed.

The Price Administrator dismissed petitioners’ protest 
against an order issued by him under rent regulations 
promulgated pursuant to the Emergency Price Control 
Act. The Emergency Court of Appeals dismissed peti-
tioners’ complaint. 154 F. 2d 830. This Court granted 
certiorari. 328 U. S. 828. The Temporary Controls Ad-
ministrator was substituted for the Price Administrator 
as the respondent in this Court. Reversed, p. 538.

Alexander Pfeiffer argued the cause and filed a brief for 
petitioners.

Carl A. Auerbach argued the cause for respondent. 
With him on the brief were Acting Solicitor General 
Washington, John R. Benney, Richard H. Field, Harry H. 
Schneider and Bernard A. Stol.
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Louis L. Tetelman, Gertrude Tetelman, Sylvia U. Siegel 
and Harry Carroll filed a brief for the landlords, as amici 
curiae, urging affirmance.

Mr . Justi ce  Black  delivered the opinion of the Court.
Petitioners are tenants of a New York apartment house. 

Their landlords applied for a certificate from the New 
York Area Rent Director authorizing eviction proceed-
ings in the State courts.1 Section 6 of the Rent Regula-
tions for New York City, issued by the Price Administra-
tor under authority of § 2 of the Emergency Price 
Control Act, 56 Stat. 23, 58 Stat. 632, 50 U. S. C. App. 
Supp. V, § 902, prohibits landlords from instituting 
such proceedings except under certain specific conditions 
not here relevant,2 or when a special certificate authorizing 
eviction is issued by the Area Rent Director upon his find-
ing, for example, that failure to authorize eviction would 
impose “substantial hardship” upon the landlords.3

1 The landlords here claimed to be purchasers of stock in a co-oper-
ative apartment corporation which stock holding entitled each of them 
to possession of an apartment under a proprietary lease.

2 Section 6 (a) of the Rent Regulations for New York City Defense 
Area, 8 Fed. Reg. 13914, as amended, provides that “no tenant shall be 
removed from any housing accommodations, by action to evict . • • 
unless:” (1) The tenant has refused to renew his lease; (2) The tenant 
has unreasonably refused the landlord access to the premises; (3) The 
tenant has violated an obligation of tenancy or is committing a 
nuisance; (4) Subtenants occupy the premises at the time of the 
expiration of the prime tenant’s lease; (5) The landlord “has an im-
mediate compelling necessity to recover possession . . . for use and 
occupancy as a dwelling for himself.”

3 Section 6 (b) (3) “applies to the issuance of a certificate for occu-
pancy of housing accommodations in a structure or premises owned or 
leased by a cooperative corporation ... by a purchaser of stock . . • 
in such cooperative who is entitled by reason of ownership of such 
stock to possession of such housing accommodations by virtue of a pro-
prietary lease or otherwise.” The part of § 6 (b) (3) ii pertinent here 
provides that where the co-operative was organized after February 17, 
1945, or the effective date of the regulation, “no certificate shall be
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In this case the Area Rent Director refused to issue the 
requested certificate after extensive hearings at which both 
the landlords and the tenants presented evidence. Denial 
was based on a finding that the landlords had wholly 
failed to meet the regulation’s conditions; that their re-
quest was part of a concerted plan to evade the Price 
Control Act; and that a fraud had been perpetrated 
against the OPA. The Regional Rent Director affirmed 
this ruling. On protest by the landlords, the Price Ad-
ministrator reversed the ruling of the Area Director and 
ordered that the certificate be issued. Petitioners there-
upon filed a protest of their own with the Administrator. 
When the Administrator dismissed this protest, they 
sought relief in the Emergency Court of Appeals, com-
plaining that the Administrator’s order was “not in 
accordance with law” and was “arbitrary and capricious.” 
On motion of the Administrator, that action was dismissed 
on the ground that petitioners were not “subject to” the 
Administrator’s order and therefore had no right to pro-
test or have judicial review of the dismissal of their pro-
test. Parker v. Porter, 154 F. 2d 830.4 We granted 
certiorari because of the importance of the issue raised. 
328 U.S. 828.

Section 204 (a) of the Emergency Price Control Act 
provides that “Any person who is aggrieved by the 
denial ... of his protest” against an order of the Price 
Administrator issued under § 2 of the Act may, upon com-
plaint to the Emergency Court of Appeals, secure a judicial 
review of the Administrator’s denial of such “protest.”

issued, unless on such date the cooperative was in the process of 
organization and the Administrator finds that substantial hardship 
would result from the failure to issue a certificate . . .”

The original respondent here was Paul A. Porter, Price Adminis- 
rator. The functions of his office have been assumed by Philip B. 
eming, Temporary Controls Administrator, who has been substituted 

as respondent.



534 OCTOBER TERM, 1946.

Opinion of the Court. 329 U.S.

Under § 204 (b) that Court can enjoin or set aside the 
protested “order” in whole or in part only if it is satisfied 
that the order “is not in accordance with law, or is arbitrary 
or capricious.” But § 203 (a) denies the right to make a 
“protest” upon which review may be had to all but persons 
who are “subject to any provision of such . . . order.” 
The Emergency Court of Appeals did not question that 
the petitioners were “aggrieved” within the meaning 
of § 204 (b) by the Administrator’s special order authoriz-
ing their landlord to institute legal proceedings to evict 
them from their apartments. See Federal Communica-
tions Commission v. Sanders Bros. Radio Station, 309 U. S. 
470, 476, 477. Review was denied solely on the ground 
that they were not “subject to” that order within the 
meaning of § 203 (a).

In deciding a case concerning review of the Administra-
tor’s order granting a special exception to one of his gen-
eral regulations, we are mindful that the legislative history 
of the Price Control Act strongly indicates that judicial 
review of the Administrator’s general regulations and 
orders was intended by Congress to be limited to relatively 
few of the millions of people who would be more or less 
affected by them. Congress did not provide for protest 
and judicial review of general price orders by the great 
mass of consumers because of an apprehension that this 
might cause delay and difficulty in administering the Price 
Control Act with the efficiency and expedition deemed 
necessary to accomplish its broad purpose.5 Only a few 
categories of persons whom the Act affected and whose 
protests, if reviewed, would not have these consequences, 
were specifically permitted by the Act to protest and have

5 The congressional purpose in this regard has been summarized 
in our previous decisions in Yakus v. United States, 321 U. S. 414, 
423, 431-433, 439, 441 and Bowles n . Willingham, 321 U. S. 503, 513, 
520-521.
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general price orders affecting them judicially reviewed.6 
The Administrator and the courts have adhered to this 
congressional policy. See e. g. Yakus v. United States, 321 
U. S. 414; Bowles v. Willingham, 321 U. S. 503.

Procedural Regulation No. 1 of the Office of Price 
Administration, 7 Fed. Reg. 971, defined a person as “sub-
ject to” a general price regulation or order, and therefore 
entitled to protest and obtain judicial review of it, only 
when such regulation or order “prohibits or requires ac-
tion by him.” The Emergency Court of Appeals sus-
tained the regulation which contained this definition. 
Buka Coal Co. v. Brown, 133 F. 2d 949,952. But in other 
special situations not directly involving general price-
fixing orders the words “subject to” have been construed 
more broadly by the Administrator and the Emergency 
Court of Appeals.

Revised Procedural Regulation No. 1, 7 F. R. 8961, 
promulgated by the Administrator, provides that agri-
cultural producers may protest an order which denies them 
a subsidy granted by Congress as one of the mechanisms 
of the price control program, the regulation stating that 
such a producer “shall be considered to be subject to a max-
imum price regulation.” And in Illinois Packing Co. v. 
Snyder, 151 F. 2d 337, the Emergency Court of Appeals 
held that meat packers, denied such a subsidy under 
regulations of the Defense Supplies Corporation promul-
gated under the same authority on which Office of Price 
Administration orders were based, were subject to and 
could protest against such regulations. The court there 
said that:

If anybody could be ‘subject to’ a provision of the 
subsidy regulation, complainant certainly would meet 

Section 4 (a) of the Act lists the classes of persons to be punished 
or disobedience of the provisions of a regulation or order and there- 
ore ipso facto “subject to” it as sellers of commodities, buyers of 

commodities in the course of business and landlords.
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this requirement, since it claims to be excluded from 
the subsidy by a discriminatory and unlawful condi-
tion inserted in the subsidy regulation by Amendment 
No. 2. Since section 204 (d) confers upon this court 
‘jurisdiction to determine the validity of any regula-
tion or order issued under section 2,’ and since Amend-
ment No. 2 is such a regulation or order, it is inadmis-
sible to put upon the phrase ‘any person subject to any 
provision’ of a regulation under section 2 an interpre-
tation which would make it impossible for anyone to 
invoke our jurisdiction in this type of case, especially 
one who, like complainant, is most immediately and 
directly prejudiced by the challenged provision of the 
subsidy regulation.” Illinois Packing Co. v. Snyder, 
supra, at 338-339.

Thus it appears that the Administrator and the Emer-
gency Court of Appeals have determined that the question 
of whether a person is “subject to” an order is dependent to 
some extent upon whether the order immediately, sub-
stantially and adversely affects him, as well as whether the 
order requires or prohibits action by him. Under these 
standards we think the tenants here were “subject to 
the order.

Whether the regulations gave the tenants a “vested 
right” to remain in possession is not decisive of their right 
to protest or obtain judicial review. However that may 
be, general regulations prohibited these landlords from 
evicting the tenants unless the Administrator granted a 
certificate. The Emergency Price Control Act was in-
tended in part to prevent excessive rents in the public 
interest,7 and the very anti-eviction regulations under

7 Among other provisions showing that such was the purpose of 
the Act, § 2 (d) provides in part that the Administrator may promul-
gate regulations or orders to “prohibit speculative or manipulative 
practices ... or renting or leasing practices (including practices
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which the Administrator granted the eviction certificate 
here were specifically designed to prevent manipulative 
renting practices which would result in excessive rents.8 
Those regulations have been held valid by the Emergency 
Court of Appeals, Taylor n . Brown, 137 F. 2d 654,662-663, 
and their validity is not here challenged. If these tenants 
cannot “protest” this order issued under these regulations, 
no one can; and if they cannot challenge it in the Emer-

relating to recovery of the possession) . . . which in his judgment are 
equivalent to or are likely to result in price or rent increases . .
58 Stat. 634.

8 The landlords here claimed to be recent purchasers of stock in a 
cooperative ownership arrangement. Regulation 6 (b), here involved, 
was promulgated, according to the Administrator, for the following, 
among other, stated reasons:

“In recent months the problem of evictions and potential evictions 
in connection with the sale of stock in cooperative housing corporations 
has reached serious proportions. Apartment houses and other mul-
tiple-unit premises are being sold to cooperative corporations. These 
corporations in turn sell stock in the corporation which entitles the 
purchaser to a ‘proprietary lease’ of a dwelling unit in the structure. 
In selling stock in the cooperative, tenants usually are first approached. 
They are under heavy pressure to purchase stock because the alterna-
tive is likely to be eviction in favor of the ultimate purchaser of the 
stock. If the stock is not purchased by a tenant, it is then sold to 
another person who obtains a proprietary lease of the tenant’s dwelling 
unit and seeks possession of that unit for personal occupancy.

“In the past cooperative housing corporations were virtually un-
known in most defense-rental areas. Since rent control there has 
been a tendency to make more frequent use of the device and there 
is every indication that this will accelerate.

• • . During recent months, as the housing shortage has become 
more acute, the cooperative corporations or other owners of this stock 
have begun to sell it to purchasers who become entitled to proprietary 
eases.” Statement of Reasons Accompanying Amendment 17 to the 
Rent Regulation for Housing for the New York City Defense-Rental 
Area.
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gency Court of Appeals, they cannot effectively challenge 
it at all.

We cannot say that tenants who are about to be evicted 
from their apartments on account of the order are not 
“subject to” it. We are persuaded that these tenants 
would be required to act by the issuance of the certificate. 
They would either have to move themselves and their pos-
sessions to another abode, which might be difficult or 
impossible to obtain, or undertake defense of eviction pro-
ceedings in the State courts, which proceedings, but for the 
certificate, would have been barred by the regulation pro-
mulgated under the Act. For the same reason, it seems 
apparent that they would be immediately, substantially, 
and adversely affected by the order.

This situation is altogether different, in terms of admin-
istrative complications and the impact of the order on the 
individual, from one in which a consumer member of the 
public wishes to attack a general price-fixing regulation 
which will require him to pay higher prices, or even a ten-
ant to pay higher rent. For this reason, the legislative 
history relied on by the Administrator, thought to indicate 
a purpose not to make such general price-fixing orders open 
to widespread challenge, has no relevancy here. While the 
scope of judicial review authorized by the Act is a limited 
one, Illinois Packing Co. v. Snyder, supra at 339, we think 
that these tenants were entitled to have their protest con-
sidered by the Administrator and that the Emergency 
Court of Appeals has jurisdiction of their complaint.

Reversed.

The  Chief  Justi ce , Mr . Justice  Frankf urte r  and 
Mr . Justice  Burton  dissent.
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PATTERSON, SECRETARY OF WAR, et  al . v . LAMB.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA.

No. 229. Argued January 7, 1947.—Decided January 20, 1947.

Respondent was ordered by his local draft board to report to the 
board on November 11, 1918, at 9 a. m., for “immediate military 
service”; and was informed that from that day and hour he would 
be “a soldier in the military service of the United States.” He re-
ported as ordered and was made the leader of a group of draftees 
awaiting entrainment for a mobilization camp. Later that day he 
was told that, because of the Armistice, the draft call had been can-
celed; and that he would not go to camp but could return home 
and await further orders. Four days later he received a notice from 
the board that all registrants who had been inducted but had not 
entrained were discharged from the Army ; and that the cancellation 
of the induction orders would have the effect of an honorable dis-
charge from the Army. Held: The War Department acted within 
its power in later granting to the respondent a “discharge from 
draft” rather than a certificate of honorable discharge from the 
Army. P. 544.

81 U. S. App. D. C. —, 154 F. 2d 319, reversed.

Respondent brought suit in the District Court against 
the Secretary of War and The Adjutant Général of the 
Army praying a mandatory injunction to compel issuance 
to him of a certificate of honorable discharge from the 
Army. The District Court dismissed the complaint. 
The Court of Appeals reversed. 81 U. S. App. D. C. —, 
154 F. 2d 319. This Court granted certiorari. 329 U. S. 
695. Reversed, p. 545.

Frederick Bernays Wiener argued the cause for peti-
tioners. With him on the brief were Acting Solicitor 
General Washington, Assistant Attorney General Sonnett 
and Paul A. Sweeney.

727731 0-47---- 40
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Roger Robb argued the cause for respondent. With 
him on the brief were Samuel T. Ansell and Mahlon C. 
Masterson.

Mr . Just ice  Black  delivered the opinion of the Court.
On October 28, 1944, respondent brought this action in 

the United States District Court for the District of Colum-
bia against the then Secretary of War and Adjutant Gen-
eral of the Army.1 He prayed for a judgment declaring 
that he had served in the United States Army from No-
vember 11, 1918 (Armistice Day) until November 14, 
1918, and that for this service he was entitled to a certifi-
cate of honorable discharge from the Army, instead of the 
certificate of “Discharge from Draft” which had been 
issued to him. He also prayed for a mandatory injunc-
tion to compel issuance to him of a certificate of honorable 
discharge from the Army.

The complainant alleged that on November 9, 1918, he 
received a communication from his local draft board di-
recting him to report to the board at Davenport, Iowa, for 
“immediate military service” at 9 a. m., November 11, 
1918, and stating that from that day and hour he would 
be “a soldier in the military service of the United States ; 
that he reported as ordered, and was made the leader of the 
drafted group there assembled which was to board a tram 
that day for a mobilization camp at Camp Dodge, Iowa; 
that during the day he was told that because of the Armi-
stice the draft call had been canceled; that he and the 
other draftees would not go to Camp Dodge, but could 
return home, still soldiers, and await further orders; that 
four days later he received a notice from his board that by 
telegraphic order of the Provost Marshal, acting under 
instructions of the President, all induction orders through-

1 The Secretary of War and The Adjutant General against whom 
the action was originally instituted are no longer in office; their suc-
cessors have been properly substituted as parties.
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out the Nation had been canceled, and all registrants, who, 
like himself, had been inducted but not entrained, were 
discharged from the Army; and that cancellation of their 
induction orders would have the effect of an honorable 
discharge from the Army. He further alleged that in 
January, 1919, he received a certificate dated November 
14, 1918, entitled “Discharge from Draft,” accompanying 
which was a check for four dollars ($4.00) bearing the 
notation “Final Pay”; that because of the foregoing cir-
cumstances he had always assumed that his discharge had 
the effect of an honorable discharge from the Army; that 
he had obtained certain tax exemptions from the State of 
Iowa on the ground that he had such a discharge, but was 
later authoritatively denied the exemptions by reason of 
a decision of the state supreme court, Lamb v. Kroeger, 
233 Iowa 730, 8 N. W. 2d 405; that it was after this deci-
sion that he applied for and was denied an honorable 
discharge by the Secretary and Adjutant General.

The District Court sustained petitioners’ motion to dis-
miss the complaint on the ground that it failed to state a 
cause of action for which relief could be granted. Other 
grounds of the motion, not passed on by the District Court, 
were that the alleged cause of action was not justiciable, 
was barred by laches, and that the type of certificate to be 
issued draftees under the circumstances alleged was a mat-
ter solely within the discretion of the Secretary of War and 
not a subject for judicial review. The Court of Appeals 
reversed, rejecting all the grounds set up in the 
motion to dismiss. 81 U. S. App. D. C. —, 154 F. 2d 319. 
This holding not only decided important questions con-
cerning the power of the War Department, but also upset 
twenty-five years of important War Department rulings 
and practices which have affected, and will hereafter af-
oot, the status and claims of thousands of draftees of the 
irst World War. This called for our review, and we 

granted certiorari.
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Whether and to what extent the courts have power to 
review or control the War Department’s action in fixing 
the type of discharge certificates issued to soldiers,2 is a 
question that we need not here determine; nor need we 
decide whether the action should have been dismissed 
because of laches. For we are satisfied that the War De-
partment was within its power in granting a discharge 
from draft rather than the type of discharge it granted 
soldiers who performed military service after having 
become fully and finally absorbed into that service.

The only statute which directly bears upon “certificates 
of discharge” for enlisted men, Article of War 108, set out 
below,3 does not particularly prescribe the types or con-
tents of certificates authorized to be granted. But pur-
suant to authority granted by Congress,4 the War Depart-
ment many years ago promulgated Army Regulation No. 
150 which provided for three types of certificates of dis-
charge: honorable, dishonorable, and unclassified.3 An 
honorable discharge was one granted to a soldier whose 
conduct in service had been such as to warrant his re-

2 See Denby v. Berry, 51 App. D. C. 335, 279 F. 317, 263 U. S. 29; 
Davis v. Woodring, 111 F. 2d 523; Palmer v. United States, 72 Ct. Cl. 
401; Wilbur v. United States, 281 U. S. 206; c/. 58 Stat. 286, 38 
U. S. C. Supp. IV, § 693h.

3 “No enlisted man, lawfully inducted into the military service of 
the United States, shall be discharged from said service without a 
certificate of discharge, signed by a field officer of the regiment or other 
organization to which the enlisted man belongs . . .” 39 Stat. 619, 
668.

418 Stat. 337, 10 U. S. C. § 16; see also United States v. Eliason, 16 
Pet. 291,301-302.

“Paragraph 150 of the Army Regulations of 1913, corrected to 
April 15,1917, was as follows:

“150. Blank forms for discharge and final statements will be fur-
nished by the Adjutant General’s Department and will be re-
tained in the personal custody of company commanders. P1S" 
charge certificates will be used in the discharge of enlisted men
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enlistment. This regulation was well suited to fit cases 
of soldiers who had enlisted under ordinary conditions, 
had seen service and had been discharged in the course 
of regular Army routine. On its face, however, it shows 
how poorly it was adapted to fit the extraordinary cir-
cumstances bound to develop in connection with a na-
tion-wide program for passing upon acceptances, rejec-
tions, and discharges of draftees in the course of their 
progress from their homes to their complete and final 
integration into the Army. So, after the passage of the 
1917 Draft Act, 40 Stat. 76, the War Department, on 
January 12, 1918, issued its Circular No. 651 in which 
it made provision for men discharged from draft as dis-
tinguished from men discharged from the Army. This 
provision, in effect when respondent reported for induc-
tion, had particular, though not necessarily exclusive, ref-
erence to draftees rejected for one reason or another at 
mobilization camps after their induction at their local 
draft boards. But despite the fact that draftees became 
subject to military law and duty from the moment of their 
arrival for entrainment at the local board, Selective Serv-
ice Regulation 174-176 provided that they nevertheless 
were not finally accepted for military service, and could 
be rejected after arrival at camp.6 And it was not until

and for no other purpose, and will be of three classes: For hon-
orable discharge, for discharge, and for dishonorable discharge.

They will be used as follows:
1. The blank for honorable discharge, when the soldier’s con-

duct has been such as to warrant his reenlistment and his service 
has been honest and faithful.

2. The blank for dishonorable discharge, for dishonorable dis-
charge by sentence of a court martial or a military commission.

3. The blank for discharge when the soldier is discharged except 
as specified under sections 1 and 2 of this paragraph (C. A. R. 
Nos. 14 and 34).”

6C /. Gibson v. United States, 329 U. S. 338: Dodez v. United 
^ates, 329 U. S. 338.
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they had been finally accepted that they could or would be 
assigned to full-fledged duty as soldiers.

The Discharge from Draft Form No. 638, referred to in 
Circular No. 651, was originally prepared for draftees re-
jected at camp after induction “on account of physical 
unfitness, dependency, etc.” Form No. 638 had been 
in use long prior to the respondent’s rejection on the 
ground that the Government did not need his services 
after the Armistice. Had the Armistice not been declared, 
had respondent gone on to Camp Dodge, and had he then 
been rejected for any reason there, he would have received, 
not an honorable discharge from the Army, but a “Dis-
charge from Draft.” Yet we are asked to give the regula-
tions and certificates a judicial construction, contrary to 
the Army’s construction, whereby respondent, who got no 
farther than his local board, would stand in a better status 
than the tens of thousands of other draftees who came 
much closer to complete integration into the Army than 
he ever did.

An argument to support this contention is that the tele-
graphic order issued from Army headquarters on Armistice 
Day, which canceled entrainment orders for respondent 
and about 155,000 other draftees then ready for entrain-
ment, provided that all of them were “discharged from the 
Army.” But that same order stated that “The issue 
of formal papers of discharge will be considered and deter-
mined later” and that the purpose of the telegraphic order 
was “merely to cancel outstanding calls and stop the en-
trainment thereunder of men for the Army.” And when 
“the issue of formal papers of discharge” was “later 
considered, it resulted in War Department Circular No. 
111 of 1918. That circular was the follow-up of the Presi-
dent’s Armistice Day draft cancellation order, and as fore-
shadowed by the Armistice Day order, this circular 
prescribed with definiteness the type of “formal papers of 
discharge” which this respondent and others like him 
would later receive. It was a “Discharge from Draft.
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No statute or previous Army Regulation had provided 
for the extraordinary situation which developed on Armi-
stice Day and which made it necessary for the President to 
halt the processing of these thousands of men and direct 
that they return to their homes. When this new situation 
arose, it was certainly within the province of the War 
Department to provide for its solution by, among other 
things, issuing to those returned home an appropriate form 
of certificate, whether of the honorable discharge variety, 
a “discharge from draft,” or some special form designed 
specifically for the occasion. Respondent was inducted 
into the Army and was discharged before he reached a 
mobilization camp for final processing. His discharge 
adequately indicates these facts. The law demands no 
more.

Reversed.

MORRIS v. JONES, DIRECTOR OF INSURANCE.

CERTIORARI TO THE SUPREME COURT OF ILLINOIS.

No. 62. Argued December 9, 10, 1946.—Decided January 20, 1947.

An unincorporated association was authorized by Illinois to transact 
an insurance business there and in other States. It qualified to do 
business in Missouri. Petitioner sued the association in a Missouri 
court. Subsequently, but before judgment was obtained in Mis-
souri, an Illinois court appointed a liquidator for the association and 
issued an order staying suits against it. All assets of the association 
vested in the liquidator. With notice of the stay order, petitioner 
continued to prosecute the Missouri suit; but counsel for the asso-
ciation withdrew and did not defend it. Petitioner obtained a 
judgment against the association in Missouri and filed a copy as 
proof of his claim in the Illinois proceedings. An order disallowing 
the claim was sustained by the Supreme Court of Illinois. An 
appeal was taken to this Court. Held:

1. The question whether full faith and credit should have been 
given the Missouri judgment does not present a ground for appeal; 
but certiorari is granted under Judicial Code § 237 (c). P. 547.
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2. Under the Full Faith and Credit Clause of the Constitution 
(Art. IV, § 1) and R. S. § 905, the nature and amount of petitioner’s 
claim was conclusively determined by the Missouri judgment and 
may not be relitigated in the Illinois proceedings, it not appearing 
that the Missouri court lacked jurisdiction over either the parties 
or the subject matter. Pp. 550-554.

3. The establishment of the existence and amount of a claim 
against the debtor in no way disturbs the possession of the liquida-
tion court, in no way affects title to the property, and does not 
necessarily involve a determination of what priority the claim should 
have. Pp. 549, 554.

391 Ill. 492, 63 N. E. 2d 479, reversed.

Petitioner obtained a judgment in Missouri against an 
Illinois association for which a liquidator had been ap-
pointed in Illinois after the suit was brought and filed a 
copy as proof of his claim in the Illinois proceedings. The 
Supreme Court of Illinois affirmed an order disallowing 
the claim. 391 Ill. 492, 63 N. E. 2d 479. An appeal to 
this Court was treated as a petition for certiorari and cer-
tiorari was granted under Judicial Code § 237 (c). 
Reversed, p. 554.

J. L. London and Ford W. Thompson argued the cause 
and filed a brief for petitioner.

Ferre C. Watkins argued the cause for respondent. 
With him on the brief were Charles F. Meyers, Otis F. 
Glenn and Raymond G. Real.

Mr . Justice  Douglas  delivered the opinion of the 
Court.

This case presents a substantial question under the 
Full Faith and Credit Clause (Art. IV, § 1) of the 
Constitution.

Chicago Lloyds, an unincorporated association, was 
authorized by Illinois to transact an insurance business in 
Illinois and other states. It qualified to do business in
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Missouri. In 1934 petitioner sued Chicago Lloyds in a 
Missouri court for malicious prosecution and false arrest. 
In 1938, before judgment was obtained in Missouri, re-
spondent’s predecessor was appointed by an Illinois court 
as statutory liquidator for Chicago Lloyds. The Illinois 
court fixed a time for the filing of claims against Chicago 
Lloyds and issued an order staying suits against it. Peti-
tioner had notice of the stay order but nevertheless con-
tinued to prosecute the Missouri suit. At the instance of 
the liquidator, however, counsel for Chicago Lloyds with-
drew from the suit and did not defend it, stating to the 
Missouri court that the Illinois liquidation proceedings 
had vested all the property of Chicago Lloyds in the 
liquidator. Thereafter petitioner obtained a -judgment 
in the Missouri court and filed an exemplified copy of it 
as proof of his claim in the Illinois proceedings. An 
order disallowing the claim was sustained by the Illinois 
Supreme Court against the contention that its allowance 
was required by the Full Faith and Credit Clause. 391 
111.492,63N.E. 2d 479.

The case was brought here by appeal. We postponed 
the question of jurisdiction to the merits. Under the 
rule of Roche v. McDonald, 275 U. S. 449, 450, the ques-
tion whether full faith and credit should have been given 
the Missouri judgment does not present a ground for 
appeal. But treating the jurisdictional statement as a 
Petition for certiorari (Judicial Code § 237 (c), 28 U. S. C. 
§ 344 (c)), that writ is granted; and we come to the merits 
of the controversy.

The Full Faith and Credit Clause and the statute which 
implements it (R. S. § 905, 28 U. S. C. § 687) require the 
judgments of the courts of one State to be given the same 
aith and credit in another State as they have by law 

or usage in the courts of the State rendering them. The 
inois Supreme Court concluded that compliance with 
at mandate required that precedence be given to the
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Illinois decree appointing the statutory liquidator. It 
held that title to all the property of Chicago Lloyds, wher-
ever located, vested in the liquidator; that the liquidator 
was entitled to keep and retain possession of the property 
to the exclusion of the process of any other court; that 
although Missouri might give priority to Missouri credi-
tors in the property of the debtor located there,1 Clark v. 
Williard, 292 U. S. 112, the Missouri judgment could have 
no priority as respects Illinois assets; that if a liquidator 
had been appointed in Missouri, petitioner could not have 
obtained his judgment, or if he had obtained it, he could 
not have enforced it against the property in the hands of 
the Missouri liquidator, see McDonald n . Pacific States 
Life Ins. Co., 344 Mo. 1,124 S. W. 2d 1157; and that to dis-
allow the judgment in the Illinois proceedings is, therefore, 
to give it the same effect that it would have had under the 
same circumstances in Missouri.

First. We can put to one side, as irrelevant to the prob-
lem at hand, several arguments which have been pressed 
upon us. We are not dealing here with any question of 
priority of claims against the property of the debtor. For 
in this proceeding petitioner is not seeking, nor is respond-
ent denying him, anything other than the right to prove 
his claim in judgment form. No question of parity of 
treatment of creditors, or the lack thereof (see Blake v. 
McClung, 172 U. S. 239), is in issue. Nor is there in-
volved in this case any challenge to the Illinois rule, which 
follows Relfe v. Rundle, 103 U. S. 222, that title to all the 
property of Chicago Lloyds, wherever located, vested in 
the liquidator. Nor do we have here a challenge to the 
possession of the liquidator either through an attempt to 
obtain a lien on the property or otherwise. As pointed out 
in Riehle V. Margolies, 279 U. S. 218, 224, the distribution

1 It does not appear that there is any property of the debtor in 
Missouri; nor was a liquidator appointed in Missouri.
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of assets of a debtor among creditors ordinarily has a “two-
fold aspect.” It deals “directly with the property” when 
it fixes the time and manner of distribution. No one can 
obtain part of the assets or enforce a right to specific prop-
erty in the possession of the liquidation court except upon 
application to it. But proof and allowance of claims are 
matters distinct from distribution. They do not “deal 
directly with any of the property.” “The latter function, 
which is spoken of as the liquidation of a claim, is strictly 
a proceeding in personam.” Id., p. 224. The establish-
ment of the existence and amount of a claim against the 
debtor in no way disturbs the possession of the liquidation 
court, in no way affects title to the property, and does not 
necessarily involve a determination of what priority the 
claim should have. And see Chicago Title &T. Co. v. Fox 
Theatres Corp., 69 F. 2d 60.

One line of cases holds that where a statutory liquidator 
or receiver is appointed, the court taking jurisdiction of 
the property draws unto itself exclusive control over the 
proof of all claims.2 But the notion that such control 
over the proof of claims is necessary for the protection of 
the exclusive jurisdiction of the court over the property 
is a mistaken one. As Justice Beach of the Supreme Court 

2 Attorney General v. Supreme Council, 196 Mass. 151,159, 81 N. E. 
966 (receivership); Hackett v. Supreme Council, 206 Mass. 139, 142, 
92N.E. 133 (receivership).

The Illinois rule announced in the instant case is likewise applicable 
in receivership proceedings. Evans v. Illinois Surety Co., 319 Ill. 
105,149 N. E. 802.

Contra: Pringle v. Woolworth, 90 N. Y. 502 (receivership). The 
federal receivership rule permits continuance of suits in other courts 
at least where they were pending at the time of the appointment of 
the receiver. Riehle v. Margolies, supra. And see Chicago Title & T.

o. y. Fox Theatres Corp., supra, and Dickinson v. Universal Service 
Nations, 100 F. 2d 753, 757, applying the Riehle ruling to a suit started 

ln a state court after the receivership. For collection of cases see 
96 A. L. R. 485.
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of Errors of Connecticut aptly said, “The question is 
simply one of the admissibility and effect of evidence; and 
the obligation to receive a judgment in evidence is no more 
derogatory to the jurisdiction in rem than the obligation 
to receive in evidence a promissory note or other admis-
sible evidence of debt.” Beach, Judgment Claims in 
Receivership Proceedings, 30 Yale L. Journ. 674, 680.

Moreover, we do not have here a situation like that in-
volved in Pendleton v. Russell, 144 U. S. 640, where it was 
sought to prove in a New York receivership of a dissolved 
corporation a judgment obtained in Tennessee after disso-
lution. The proof was disallowed, dissolution having 
operated, like death, as an abatement of the suit. No 
such infirmity appears to be present in the Missouri judg-
ment ; and the Illinois Supreme Court did not hold that the 
appointment of a liquidator for Chicago Lloyds operated 
as an abatement of the suit. Nor is it sought on any 
other ground to bring the Missouri judgment within the 
exception on which Williams v. North Carolina, 325 U. S. 
226, rests, by challenging the jurisdiction of the Missouri 
court over either the parties or the subject matter. Nor 
is there any lack of privity between Chicago Lloyds 
and the Illinois liquidator. Cf. Ingersoll v. Coram, 211 
U. S. 335, 362-364. There is no difference in the cause of 
action, cf. United States v. California Bridge Co., 245 U. S. 
337, whether Chicago Lloyds or the liquidator is sued. The 
Missouri judgment represents a liability for acts commit-
ted by Chicago Lloyds, not for those of the liquidator. The 
claims for which the Illinois assets are being administered 
are claims against Chicago Lloyds. The Missouri judg-
ment represents one of them. There is no more reason 
for discharging a liquidator from the responsibility for 
defending pending actions than there is for relieving a 
receiver of that task. Riehle v. Margolies, supra.

Second. “A judgment of a court having jurisdiction of 
the parties and of the subject matter operates as res judi- 
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cata, in the absence of fraud or collusion, even if obtained 
upon a default.” Riehle v. Margolies, supra, p. 225. Such 
a judgment obtained in a sister State is, with exceptions 
not relevant here, see Williams v. North Carolina, 317 U. S. 
287, 294-295, entitled to full faith and credit in another 
State, though the underlying claim would not be enforced 
in the State of the forum. Christmas v. Russell, 5 Wall. 
290; Fauntleroy v. Lum 210 U. S. 230; Roche v. McDon-
ald, supra; Titus v. Wallick, 306 U. S. 282, 291. It is 
no more important that the suit on this underlying claim 
could not have been maintained in Illinois after the liqui-
dator had been appointed than the fact that a statute of 
limitations of the State of the forum might have barred it. 
See Christmas v. Russell, supra; Roche v. McDonald, 
supra. And the Missouri judgment may not be defeated 
by virtue of the fact that under other circumstances peti-
tioner might not have been able to obtain it in Missouri 
or to have received any benefit from it there, as, for ex-
ample, if a liquidator had been appointed for the debtor 
in Missouri prior to judgment. The full faith and credit 
to which a judgment is entitled is the credit which it 
has in the State from which it is taken, not the credit 
that under other circumstances and conditions it might 
have had. Moreover, the question whether a judgment 
is entitled to full faith and credit does not depend on the 
presence of reciprocal engagements between the States.

Under Missouri law petitioner’s judgment was a final 
determination of the nature and amount of his claim. 
See Pitts v. Fugate, 41 Mo. 405; Central Trust Co. v. 
D’Arcy, 238 Mo. 676, 142 S. W. 294; State ex rel. Robb v. 
Sham, 347 Mo. 928, 149 S. W. 2d 812. That determina-
tion is final and conclusive in all courts. “Because 
there is a full faith and credit clause a defendant may 
n°t a second time challenge the validity of the plain-
tiff s right which has ripened into a judgment.” Mag- 
nolia Petroleum Co. v. Hunt, 320 U. S. 430, 439-440.
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For the Full Faith and Credit Clause established “through-
out the federal system the salutary principle of the com-
mon law that a litigation once pursued to judgment shall 
be as conclusive of the rights of the parties in every other 
court as in that where the judgment was rendered.” Id., 
p. 439. And see Riley v. New York Trust Co., 315 U. S. 
343, 348-349. The nature and amount of petitioner’s 
claim may not, therefore, be challenged or retried in the 
Illinois proceedings.

As to respondent’s contention that the Illinois decree, of 
which petitioner had notice, should have been given full 
faith and credit by the Missouri court, only a word need 
be said. Roche v. McDonald, supra, pp. 454-455, makes 
plain that the place to raise that defense was in the Mis-
souri proceedings. And see Treinies v. Sunshine Mining 
Co., 308 U. S. 66, 77. And whatever might have been the 
ruling on the question, the rights of the parties could have 
been preserved by a resort to this Court, which is the 
final arbiter of questions arising under the Full Faith and 
Credit Clause. Williams v. North Carolina, 317 U. S. 287, 
302. In any event, the Missouri judgment is res judicata 
as to the nature and amount of petitioner’s claim as against 
all defenses which could have been raised. Roche v. 
McDonald, supra; Milwaukee County v. White Co., 296 
U. S. 268, 275; Magnolia Petroleum Co. v. Hunt, supra, 
p. 438.

It is finally suggested that since the Federal Bankruptcy 
Act provides for exclusive adjudication of claims by the 
bankruptcy court3 and excepts insurance companies from 
the Act (§ 4, 52 Stat. 840, 845, 11 U. S. C. § 22; Vallely v. 
Northern Fire & Marine Ins. Co., 254 U. S. 348), the state 
liquidators of insolvent insurance companies should have 
the same control over the determination of claims as the 

3 See In re Paramount Publix Corp., 85 F. 2d 42, and cases collected 
in 106 A. L. R. pp. 1121 et seq. Cf. Robinson v. Trustees, 318 Mass- 
121, 60 N. E. 2d 593; In re Chicago & E. I. Ry. Co., 121 F. 2d 785.
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bankruptcy court has. This is to argue that by reason of 
its police power a State may determine the method and 
manner of proving claims against property which is in its 
jurisdiction and which is being administered by its courts 
or administrative agencies. We have no doubt that it 
may do so except as such procedure collides with the fed-
eral Constitution or an Act of Congress. See Broderick v. 
Rosner, 294 U. S. 629. But where there is such a collision, 
the action of a State under its police power must give way 
by virtue of the Supremacy Clause. Article VI, Clause 2. 
There is such a collision here. When we look to the gen-
eral statute which Congress has enacted pursuant to the 
Full Faith and Credit Clause, we find no exception in case 
of liquidations of insolvent insurance companies. The 
command is to give full faith and credit to every judg-
ment of a sister State. And where there is no jurisdic-
tional infirmity, exceptions have rarely, if ever, been read 
into the constitutional provision or the Act of Congress in 
cases involving money judgments rendered in civil suits. 
Magnolia Petroleum Co. v. Hunt, supra, p. 438; Williams 
v. North Carolina, 317 U. S. 287,294, footnote 6.

The function of the Full Faith and Credit Clause is 
to resolve controversies where state policies differ. Its 
need might not be so greatly felt in situations where there 
was no clash of interests between the States. The argu-
ment of convenience in administration is at best only an-
other illustration of how the enforcement of a judgment of 
one State in another State may run counter to the latter’s 
policies. But the answer given by Fauntleroy v. Lum, 
supra, is conclusive. If full faith and credit is not given in 
that situation, the Clause and the statute fail where their 
need is the greatest. The argument of convenience, more-
over, proves too much. In the first place, it would often 

e equally appealing to individuals or corporations engag-
ing in multistate activities which might well prefer to de- 
end law suits at home. In the second place, against the
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convenience of the administration of assets in Illinois is the 
hardship on the Missouri creditor if he were forced to 
drop his Missouri litigation, bring his witnesses to Illinois, 
and start all over again. But full faith and credit is a more 
inexorable command; its applicability does not turn on a 
balance of convenience as between litigants. If this were 
a situation where Missouri’s policy would result in the 
dismemberment of the Illinois estate so that Illinois credi-
tors would go begging, Illinois would have such a large 
interest at stake as to prevent it. See Clark v. Williard, 
294 U. S. 211. But, as we have said, proof and allowance 
of claims are matters distinct from distribution of assets.

The single point of our decision is that the nature and 
amount of petitioner’s claim has been conclusively deter-
mined by the Missouri judgment and may not be reliti-
gated in the Illinois proceedings, it not appearing that the 
Missouri court lacked jurisdiction over either the parties 
or the subject matter. We do not suggest that petitioner 
by proving his claim in judgment form can gain a priority 
which he would not have had if he had to relitigate his 
claim in Illinois. And, as we have said, there is not in-
volved in this case any rule of distribution which departs 
from the principle of parity as between Illinois creditors 
and creditors from other States. See Clark v. Williard, 
294 U. S. 211; Blake v. McClung, supra.

Reversed.

Mr . Justice  Frankfurter , with whom concur Mr . 
Justice  Black  and Mr . Justice  Rutle dge , dissenting.

So far as they are relevant to the question before us, 
the facts of this case may be briefly stated. As part of 
its policy in regulating the insurance business, Illinois 
has formulated a system for liquidating the business of 
any Illinois insurance concern that falls below requisite 
standards. To that end it has provided that the title 
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to the assets of such an Illinois concern should, upon the 
approval of the Illinois courts, pass to a State officer 
known as a liquidator. A further provision of the State 
law defines the procedure for enforcing claims against the 
assets in Illinois that have thus passed into the liquidator’s 
hands. Claims against such assets must be proved to the 
satisfaction of the liquidator, subject to appropriate 
judicial review of his determinations.

It is not in question that the Illinois assets of Chicago 
Lloyds, an Illinois insurance concern, passed into the own-
ership of an Illinois liquidator in due conformity with 
Illinois law. Chicago Lloyds had also done business in 
Missouri under a Missouri license. While the Illinois 
assets were being administered by the Illinois liquidator, 
Morris, a Missouri claimant, pressed against Chicago 
Lloyds in a Missouri court an action for damages begun 
while the company was still solvent. Without substitu-
tion of the Illinois administrator or appearance by him, 
Morris obtained a judgment in the Missouri Court against 
Chicago Lloyds. Apparently, there were no assets in Mis-
souri against which this judgment could go. Thereupon 
the Missouri judgment-creditor asserted a claim in the 
distribution of the Illinois assets on the basis of the Mis-
souri judgment. The liquidator declined to recognize 
the Missouri judgment as such, maintaining that the Mis-
souri creditor must prove his claim on its merits, precisely 
as did Illinois creditors. The Superior Court of Cook 
County sustained the liquidator and disallowed the claim 
based on the Missouri judgment. Disallowance was af-
firmed by the Supreme Court of Illinois. 391 Ill. 492, 63 
N. E. 2d 479. The question now here is whether in disal-
lowing the claim based on the Missouri judgment against 
Chicago Lloyds, Illinois failed to give full faith and credit 
to the judgment of a sister State, as required by Article IV, 
§ 1 of the Constitution, and 1 Stat. 122, 2 Stat. 299, 28 
U.S.C. § 687.

727731 0—47 ---- 41
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We have under review a decision of the Illinois Supreme 
Court regarding the mode of proving claims against Illi-
nois assets of an Illinois insurance company in liquidation 
in an Illinois court. The issue before us must be deter-
mined, however, as though the construction which the Illi-
nois Supreme Court placed upon the Illinois law had been 
spelt out unambiguously in the legislation itself. And so 
the real issue is this. May Illinois provide that when an 
insurance concern to which Illinois has given life can, 
in the judgment of the State courts, no longer be allowed 
to conduct the insurance business in Illinois, the State 
may take over the local assets of such an insurance 
concern for fair distribution among all who have claims 
against the defunct concern? May the State, pursuant 
to such a policy, announce in advance, as a rule of fairness, 
that all claims not previously reduced to valid judgment, 
no matter how or where they arose, if they are to be paid 
out of assets thus administered by the State, must be 
proven on their merits to the satisfaction of Illinois? And 
may the State specify that this mode of proof apply also to 
out-of-State creditors so as to require such creditors to 
prove the merit of their claims against the Illinois assets in 
liquidation as though they were Illinois creditors, and 
preclude them from basing their claims merely on a judg-
ment against the insurance concern, obtained after it had 
legally ceased to be, and after its Illinois assets had by 
appropriate proceedings passed into ownership of an 
Illinois liquidator?

It is safe to say that State regulation of the insurance 
business is as old and as pervasive as any regulatory power 
exercised by our States. See, e. g., Osborn v. Ozlin, 310 
U. S. 53; Hoopeston Co. v. Cullen, 318 U. S. 313. Not 
even the banking business, of which, after all, insurance is 
another phase, has been subjected to such continuous and 
extensive State surveillance. But while banking has in-
creasingly been absorbed by federal regulation, the reverse
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has been true as to insurance. Indeed, after a pronounce-
ment by this Court that insurance partakes of commerce 
between the States, Congress by prompt legislation dele-
gated or relegated the regulation of insurance, with appro-
priate exceptions, to the diverse laws of the several 
States. See Prudential Insurance Co. v. Benjamin, 328 
U. S. 408.

We are concerned here solely with the situation pre-
sented by a State’s exercise of its power over the liquida-
tion of the assets of an insurance company of its own crea-
tion. It is important to remember that in this as well 
as in other connections rights are largely dependent on 
procedure. It seems, therefore, difficult to believe that 
when the property of a domestic insurance company 
within the confines of a State comes into the State’s hands 
for the fair administration of still unliquidated claims 
against that property, the State may not provide a rule of 
parity in proving the amount of all claims which are to be 
paid out of the common pot. We assume, of course, that 
the procedure prescribed is consistent with the require-
ments of due process, and not in conflict with overriding 
federal legislation. It is not suggested that the pro-
cedure which Illinois affords does not satisfy these require-
ments. Standing by itself, such a rule of administration 
would not be beyond the authority of a State. We must 
assume it to be Illinois law that the power to pass upon 
claims against property of a defunct Illinois insurance 
company is lodged in the liquidator and that such power is 
not to be foreclosed by a judgment against the defunct 
concern after title passes to the liquidator. Does the Full 

aith and Credit Clause cut the ground from under such a 
tate law as to judgments obtained outside the State after 
e control of the company and its assets had passed to 

the State?
Concededly, after the title to the Illinois assets of Chi-: 

cag° Lloyds has passed to the Illinois liquidator, it would
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not be open to a citizen of Illinois to obtain in the courts 
of Illinois, so as to serve as a basis of a claim in Lloyds 
Illinois assets, such a judgment as Morris, a citizen of 
Missouri, secured in the Missouri courts. It is thought, 
however, that because of Article IV, § 1, of the Constitu-
tion, Illinois could not deny such a superior right to the 
Missouri citizen without denying full faith and credit to 
the Missouri judgment. But the Full Faith and Credit 
Clause does not imply that a judgment validly procured 
in one State is automatically enforceable in another, quite 
regardless of the consequences of such enforcement upon 
that State’s policy in matters peculiarly within its control. 
Alaska Packers Assn. v. Industrial Comm’n, 294 U. S. 532, 
546. The Full Faith and Credit Clause does not eat up the 
powers reserved to the States by the Constitution. That 
clause does not embody an absolutist conception of me-
chanical applicability. As is so often true of constitu-
tional problems, an accommodation must be struck 
between different provisions of the Constitution. When 
rights are asserted in one State on the basis of a judgment 
procured in another, it frequently becomes necessary, as it 
does here, to define the duty of the courts of the former 
State in view of that State’s power to regulate its own 
affairs.

The Full Faith and Credit Clause does not require a 
State to provide a court for enforcing every valid sister 
State judgment, even if its courts enforce like judgments in 
general. Anglo-Am. Prov. Co. v. Davis Prov. Co. No. 1, 
191 U. S. 373. Again, a judgment in one State determin-
ing the validity of a will is not a judgment binding on 
another although it controls issues of succession in the 
first State. Robertson v. Pickrell, 109 U. S. 608; Overby 
v. Gordon, 177 U. S. 214. Surely, the Full Faith and 
Credit Clause does not require a State to give an advan-
tage to persons dwelling without, when State policy may 
justifiably restrict its own citizens to a particular proce-
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dure in proving claims against a State fund. But that 
precisely might be the result if Illinois had to accept at 
face value judgments obtained outside Illinois against a 
defunct Illinois insurance concern after the Illinois assets 
had passed to the Illinois liquidator.

Precedent and policy sustain the right of Illinois to 
have each claimant prove his fair share to the assets in 
Illinois by the same procedure. Chicago Lloyds is an Illi-
nois entity doing business in Illinois according to condi-
tions which Illinois had a right to fix for engaging in the 
insurance business in Illinois. Illinois initiated her policy 
for liquidating insurance companies in 1925. Lloyds was 
first authorized to do business in 1928, and thereafter re-
newed annual authority was required. Missouri gave 
Lloyds entry in 1932, and later renewed its authority for 
additional one-year periods. Thus, Illinois gave advance 
notice that if Chicago Lloyds should fall short of those 
standards of solvency and safety appropriate for an insur-
ance concern, it will, through a liquidator, seize the Illinois 
assets of Chicago Lloyds for the protection of all claim-
ants as to the merits of their claims. It warned the world 
that when such a situation arose claims against assets in 
Illinois must be proven in the manner which Illinois 
has here required. The authorization to do Lloyds busi-
ness in Illinois created against the Lloyds assets in Illi-
nois a sort of equitable lien, to speak freely but not too 
loosely, to become effective at insolvency and liquidation. 
To require that all claims against the estate in Illinois 
liquidation should be established on their merits in the 
Illinois proceedings may well have been deemed by Illi-
nois the only way to protect the estate against foreign 
judgments which the Illinois liquidator might have no 
adequate means of contesting. It is irrelevant whether 
ln this or in any other particular situation the liquidator 
could have contested a suit outside of Illinois. Certainly 
nothing can turn on whether the Illinois liquidator appears
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specially in the foreign litigation to assert the liquidation 
of the company and the vesting of title to its assets in the 
State of Illinois. We are concerned here with the respect 
that is to be accorded to a judgment secured against the 
company by appropriate procedure in another State. 
Either such a judgment, obtained after the title to the Illi-
nois assets vested in the Illinois liquidator, could be proven 
for the face value of the judgment, or it could not. The 
respect to be accorded such a judgment must turn on the 
control which Illinois may constitutionally exercise in the 
administration of Illinois property. Relevant to that is-
sue of power is not whether in a particular suit the liqui-
dator could have protected himself by entering as a litigant 
in the suit in another State. What is relevant is whether 
Illinois may deem that its liquidator might not be able 
adequately to defend the estate in liquidation in every 
State in which a suit might be pressed to judgment. What 
is relevant also is whether in such liquidation proceedings 
Illinois can refuse to accept at face value a judgment 
against an Illinois insurance company obtained after that 
company had ceased to exist, a judgment which the credi-
tor would enforce against assets which passed to the State 
before the judgment was obtained.

Due regard for the relations of the States to one another, 
expressed by appropriate respect by one for the judicial 
proceedings of another, does not require that the pro-
visions carefully established by Illinois for the proper 
safeguarding of these Illinois assets should be disturbed 
by judgments secured outside of Illinois after the very 
contingency for which Illinois provided had become a 
reality. It would be unfair thus to subordinate the pri-
mary and predominant interest of Illinois simply because 
the Illinois entity was allowed to enter Missouri. Mis-
souri, like every other State, in admitting Chicago Lloyds 
had notice of the congenital limitations, so far as Illinois 
assets were concerned, under which Chicago Lloyds cam 
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into being. And so, when Missouri admitted Chicago 
Lloyds, it admitted an Illinois insurance concern with 
full knowledge of what Illinois would exact, in case trouble 
arose, to the extent of assets within the control of Illinois. 
Of course Missouri has a right to provide for its methods 
of administration, in case of default, as to Missouri 
assets. But we are not here concerned with an attempt 
to enforce the Missouri judgment against Missouri assets. 
We put to one side whether Illinois law could pass title 
to Missouri assets to the Illinois liquidator. See Clark 
v. Williard, 294 U. S. 211. We do say that it is not within 
the power of any other State, by admitting the Illinois 
entity, to effect discrimination against the citizens of Illi-
nois in the distribution of Illinois assets that had passed to 
the State, for the fair distribution of which Illinois had 
formulated an appropriate method of proof.

This analysis assumes a heavier burden than the case 
makes necessary. It is not merely that Missouri had 
notice of the conditions under which Chicago Lloyds was 
doing business in Illinois and thereby charged all its citi-
zens with knowledge of the limited power of Missouri to 
affect Illinois assets upon liquidation. The Missouri 
claimant had actual notice that the Illinois assets had 
passed to the Illinois liquidator and that he was at liberty 
to come into the Illinois proceedings to prove his claim. 
The Missouri claimant had in fact come into the Illinois 
proceedings and filed his claim with the Illinois liquidator 
before he pressed his Missouri suit to judgment. It is 
a strong thing to say that Illinois could not say that under 
these circumstances the Missouri claimant must prove 
his claim the way every claimant in Illinois was bound 
to prove his. Surely the Constitution of the United States 
does not bar legislation by Illinois which provides a fair 
sifting process for determining the amount of claims 
against Illinois assets of an Illinois insurance company in 
iquidation in an Illinois court so as to secure equality of
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treatment for all who assert claims against such a fund. 
The Full Faith and Credit Clause does not impose upon 
Illinois a duty to allow the face value of a judgment against 
the insurance company secured in Missouri after the com-
pany’s assets had passed into the possession of the Illinois 
court, in a proceeding to which the Illinois liquidator was 
not a party and could not have been made one.

The precise relation of the liquidator’s legal position to 
the Missouri judgment, on the basis of which Morris as-
serts a claim against the liquidator’s assets, reinforces the 
more general considerations. Morris had no judgment 
against the company when by Illinois law title to Lloyds’ 
assets passed to the liquidator. The mere institution of 
the Missouri suit gave Morris no greater right to the Illi-
nois assets of Lloyds than he had before the action was 
begun. By the time he obtained his judgment in Mis-
souri, the company no longer had title to any assets in 
Illinois to which the judgment might attach. By unas-
sailable Illinois law, Lloyds’ assets had passed to the liqui-
dator. These assets could be reached only by valid judg-
ment against him. In this respect, the law of Illinois 
controlling the liquidation of Lloyds, as authoritatively 
given us by the Supreme Court of Illinois, is decisively dif-
ferent from what this Court found to be the law of Illinois 
regarding the Illinois surety company in process of disso-
lution in Ewen v. American Fidelity Company, 261 U. S. 
322. The liquidator was not a party to the Missouri 
action; he had not been served; he had not appeared; he 
expressly denied the right of Lloyds to represent and bind 
the Illinois liquidation estate. The authority with which 
Illinois clothed its liquidator put him under a duty to 
contest claims which the Company might not have deeme 
itself under duty to contest, while on the other hand it 
enabled him to recognize, as the Company might not have 
recognized, the merit of claims otherwise than by judicia 
command. The liquidator, as trustee for the creditors o 
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the extinct Illinois company, represented interests that 
were not the same as those represented by the extinct 
company when it conducted its own business. In short, 
the Illinois liquidator was thus a stranger to the Missouri 
judgment and it cannot be invoked against him in Illinois. 
See United States v. California Bridge Co., 245 U. S. 337; 
Kersh Lake Dist. v. Johnson, 309 U. S. 485. Indeed, to 
subject the assets of the Illinois liquidator to the claim of a 
judgment obtained against Lloyds in Missouri subsequent 
to the passage of those assets to the liquidator may well 
raise constitutional questions. Riley v. New York Trust 
Co., 315 U. S. 343; cf. Restatement, Conflict of Laws, § 450, 
comment d.

It is suggested that out-of-State creditors, should be 
saved the burden of proving their claims in Illinois.' Of 
course that is a proper consideration, and it would be 
controlling, where a creditor has obtained judgment, if 
there were no countervailing considerations. Against the 
claim of out-of-State creditors must be set not merely the 
interests of Illinois creditors, but also the importance of a 
unified liquidation administration, the burden to the 
liquidator of defending suits anywhere in the United 
States, and the resulting, hazards to a fair distribution of 
the estate. To require the face value of the Missouri 
judgment of the Missouri claimant to determine his share 
out of the Illinois fund might, of course, dilute the share 
in the Illinois assets that can go to legitimate Illinois 
claimants. Considering the primary and predominant re-
lation of Illinois in the adjustment of these conflicting 
interests, considering, that is, that we are dealing with a 
creature of Illinois and the property of that creature within 
her bounds, neither the demands of fairness nor anything 
ln the Constitution requires that the interests of the out- 
of-State creditors should control the Constitutional issue.

he resolution of this conflict so that the out-of-State cred-
itor must take his place with the Illinois creditors is an-
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other instance of a price to be paid for our federalism, and 
in this instance it is a very small price. If the situation 
calls for correction by a uniform regulation, Congress has 
the power to deal with the matter. Or the States might do 
so through the various devices for securing uniformity of 
State legislation. Illinois, in fact, has made overtures to 
its sister States in this regard. It has adopted the Uni-
form Reciprocal Liquidation Act as proposed by the Com-
missioners on Uniform State Laws. By this Act claims 
against insolvent Illinois insurance companies may be 
proved in ancillary proceedings in any “reciprocal state.” 
Ill. Laws 1941, pp. 832-37, replacing Laws 1937, pp. 
788-90, Smith-Hurd Ann. Stat. c. 73, § 833.3. That Mis-
souri has not seen fit to protect the interests of Missouri 
creditors by becoming a “reciprocal state” is not the fault 
of Illinois.

A final word. It is suggested that this Court is merely 
deciding the finality of the Missouri judgment in Illinois, 
without any regard to its provability on a parity with 
the claims of Illinois creditors in the distribution of Illinois 
assets. But we are not merely passing on the abstract 
status of the Missouri judgment. The only issue that 
has ever been in this case is the right of the Missouri claim-
ant to participate in the Illinois assets on the basis of the 
face value of his judgment. Such was the claim made by 
the creditor; such was the claim disallowed by the liquida-
tor; such was the claim rejected by the lower court, and 
such was the disallowance affirmed by the Supreme Court 
of Illinois. It has never been questioned that the thrust of 
the case was the opportunity of the Missouri judgment-
creditor-claimant to compete with the Illinois claimants 
in the distribution of the estate not on the basis of the 
merits of his claim, but on the amount fixed by the Mis-
souri judgment. Neither by any of the courts nor by any 
of the parties was any suggestion made that under Illinois 
law the Illinois creditors have priority to exhaust the
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Illinois assets. What was before that court and what is 
before this Court is whether a Missouri claimant may share 
in the distribution of a common fund not on the basis of a 
claim established according to a uniform procedure but 
on the basis of a judgment secured in Missouri subsequent 
to the passing of that fund to the Illinois liquidator.

This is not to say that the Missouri judgment is invalid. 
Whether recovery may be based on this judgment in Mis-
souri, or in any other State except Illinois, or even in 
Illinois should the assets go out of the State’s hands and 
return to a reanimated Chicago Lloyds, are questions that 
do not now call for consideration.

The judgment should be affirmed.

GARDNER, TRUSTEE, v. NEW JERSEY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT.

No. 92. Argued December 20,1946.—Decided January 20, 1947.

A railroad petitioned for reorganization under § 77 of the Bankruptcy 
Act after New Jersey taxes had accrued against it in an aggregate 
amount exceeding the value of its liquid assets and extensive litiga-
tion over the tax assessments had resulted adversely to it. The 
state comptroller filed on behalf of the State a claim for taxes, plus 
interest, claiming that, under the state law, the sums owed were se-
cured by “a lien paramount to all other liens upon all the lands and 
tangible property and franchises of the company in this State.” 
Objections to the claim were filed by the debtor, the trustee, 
security holders, and an indenture trustee, who claimed, inter alia, 
that the debtor’s property was grossly overvalued, that the debtor 
had been intentionally and systematically discriminated against in 
making the assessments, that no interest accrued after the petition 
or reorganization was filed or during the period when collection of 

the taxes was enjoined and the debtor was contesting their validity, 
t at the State had no lien on the debtor’s personal property, and 
t at no part of the State’s claim except the principal amount of taxes 
was entitled to a lien equal or paramount to the debtor’s general



566 OCTOBER TERM, 1946.

Syllabus. 329 U. S.

mortgage. After an attempt by the trustee to compromise the 
State’s tax claims pursuant to state legislation facilitating such com-
promises had been frustrated by a declaration of the invalidity of 
the legislation, the trustee petitioned the reorganization court for 
adjudication of these claims. Appearing specially, the state attor-
ney general claimed that entertainment of the petition would con-
stitute a prohibited suit against the State. Held:

1. The reorganization court had jurisdiction over proof and allow-
ance of the tax claims, and the exercise of that power was not a suit 
against the State. P. 572.

2. As so construed, § 77 is constitutional. New York ,v. Irving 
Trust Co., 288 U. S. 329. P. 574.

3. The conclusion of the Federal District Court in New Jersey 
that the state comptroller had authority under New Jersey law to 
file the claim is entitled to special weight, and this Court finds 
nothing to impeach it. P. 574.

4. The reorganization court has jurisdiction over all property of 
the debtor, including that on which the State asserts a lien, and the 
court’s power to deal with liens extends to the lien claimed by the 
State. P. 575.

5. The reorganization court has no power to redetermine for state 
tax purposes the valuations of the railroad’s property underlying 
the assessments or the validity of the assessments. Arkansas Cor-
poration Commission n . Thompson, 313 U. S. 132. P. 578.

6. The reorganization court is not precluded, however, from adju-
dicating other issues raised by objections to the State’s claim. 
P. 579.

(a) The validity and priority of one lien, whether or not 
claimed by a State, as against other liens, are questions for the 
reorganization court. P. 579.

(b) The extent of the lien—to what property it applies and 
whether it is restricted to realty or covers personal property or 
revenues as well—is a question for the reorganization court. 
P. 580.

(c) Excepting questions involving the valuations underlying 
the assessments and the validity of the assessments, the reorganiza-
tion court may adjudicate questions pertaining to the amount of a 
tax claim secured by a lien—e. g., whether the amount of the claim 
has been swollen by the inclusion of forbidden penalties, what claims 
sought to be proved by the State are “penalties,” the applicability 
of § 57j to reorganizations under § 77, the liability of the estate for 
penalties incurred by the trustee in the operation of the business,



GARDNER v. NEW JERSEY. 567

565 Statement of the Case.

and what interest, if any, accrues after the petition for reorganiza-
tion has been filed. P. 580.

(d) Through appropriate exercise of the power to compromise 
or settle claims, the court may authorize the trustee to compromise 
claims, secured or unsecured, and may approve equitable adjust-
ments of them, thus reducing or otherwise affecting the participa-
tion that the claimant, whether a State or another, may have in the 
res which is in custodia legis. P. 581.

7. This Court will not pass on questions of local law as to the 
validity or effect of settlements made in accordance with state legis-
lation later held invalid, since those questions have not been passed 
upon by either the reorganization court or the Circuit Court of 
Appeals, both of which have greater familiarity than this Court 
with local law and local practice. Pp. 582-583.

8. These rulings are subject to the limitation that res judicata 
may have made binding on the reorganization court various ques-
tions of local law, including the amount and validity of the taxes 
under the state law and the character and extent of the lien which 
that law affords them. P. 584.

152 F. 2d 408, affirmed in part and reversed in part.

In a proceeding for the reorganization of a railroad under 
§ 77 of the Bankruptcy Act, the reorganization court con-
firmed a report of a special master finding that (1) certain 
proofs of claim of New Jersey for taxes were properly filed 
by state officers acting in pursuance of their statutory au-
thority, (2) § 77 confers on the reorganization court juris-
diction over the kind of claims asserted by the State in the 
proceeding, and such construction of the Act is not uncon-
stitutional, and (3) the entire property of the debtor is in 
custodia legis, subject to the rights of lienholders, and the 
reorganization court is the proper court to determine the 
validity and amount of the tax claims, subject to certain 
limitations. New Jersey appealed and petitioned for a 
writ of prohibition. The Circuit Court of Appeals re-
versed the order of the reorganization court and dismissed 
the application for a writ of prohibition. 152 F. 2d 408. 
This Court granted certiorari. 328 U. S. 876. Affirmed 

part and reversed in part, p. 584.
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James D. Carpenter argued the cause for petitioner. 
With him on the brief were Howard L. Kern, Alexander H. 
Elder and Samuel M. Coombs, Jr.

Benjamin C. Van Tine argued the cause and filed a brief 
for respondent.

Fred N. Oliver, Willard P. Scott, Thomas Raeburn 
White, William A. Roberts, Philip S. Jessup and A. M. 
Lewis filed a brief for the Group of Institutional Investors 
et al., as amici curiae, urging reversal. Charles A. Rooney, 
Charles Hershenstein and Milton B. Conf ord filed a brief 
for Jersey City, as amicus curiae, urging affirmance.

Mr . Justice  Douglas  delivered the opinion of the 
Court.

This case, here on certiorari, presents important prob-
lems under § 77 of the Bankruptcy Act. 49 Stat. 911,11 
U. S. C. § 205. The Central Railroad Company of New 
Jersey (the debtor), of which petitioner is trustee, filed 
its petition for reorganization in 1939 shortly after receiv-
ing notice from the Attorney General of New Jersey that 
he would apply to a state court for a summary judgment 
for unpaid taxes of the debtor and seek to sell its property 
in satisfaction of the judgment. The tax assessments for 
the years 1932 to 1939 had been extensively litigated both 
in the state and federal courts and the results were for the 
most part adverse to the debtor.1 By the end of 1939 the 
tax claims of the State against the debtor, exclusive of 
interest and penalties, exceeded $15,000,000, while the 
liquid assets of the debtor available to pay them were 
apparently less than half that amount. The reorganiza-
tion court stayed suits to collect the taxes but from time 
to time entered orders directing the debtor to make speci-

1 The history of the litigation is reviewed in the opinion of the 
Circuit Court of Appeals in this case. 152 F. 2d pp. 408-411-
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fied installment payments on account of the taxes for 
various years.

In 1941 the New Jersey legislature passed a law designed 
to lessen the tax burden of railroads in the State. P. L. 
1941, chs. 290,291. This law was implemented and some-
what modified in 1942. P. L. 1942, chs. 169, 241. These 
acts included changes in the tax rates and provided for 
installment payments of the full principal amount of 
unpaid property taxes without interest or penalties, which 
were due on or before December 1, 1940. The statutory 
settlement of the claims was conditioned on (1) the exe-
cution of installment payment plans and the payment 
of the first installment, and (2) a waiver of all rights 
to contest the legality or amount of any assessment made 
prior to December 1, 1941, together with written con-
sent to the discontinuance and dismissal of all pending 
suits concerning such assessments. The reorganization 
court authorized petitioner to settle and compromise the 
delinquent taxes in accordance with the provisions of these 
acts. Petitioner undertook to comply with the statutory 
requirements, filing documents and payments required of 
a delinquent taxpayer, discontinuing litigation, and con-
senting to the discontihuance of pending appeals.2 The 
state officials—the Attorney General, Treasurer, and 
Comptroller—did not accept these tenders.3 Instead, the 
Attorney General instituted suit to enjoin the Treasurer 
from carrying out the provisions of the 1941 and 1942 acts. 
The result was a holding that the acts violated the New 
Jersey constitution. Wilentz v. Hendrickson, 135 N. J. 
Eq. 244,38 A. 2d 199.

2 Delinquencies of subsidiary companies of the debtor were also 
included.

The 1942 Act increased the 1941 franchise tax of the debtor. The 
waiver authorized by the reorganization court included a waiver of 
f e right to contest the legality of that additional assessment.

See In re Central R. Co. of New Jersey, 136 F. 2d 633, which con-
tains a review of the facts of this episode.



570 OCTOBER TERM, 1946.

Opinion of the Court. 329 U.S.

Meanwhile the reorganization court set a time within 
which all claims against the debtor should be filed. In 
compliance therewith the State Comptroller filed on behalf 
of the State of New Jersey a claim for taxes owing it.4 
The proof of claim stated that over $18,000,000 had been 
paid on the tax claim, leaving unpaid some $12,000,000, 
plus interest of over $7,700,000, plus additional interest 
on those sums from December 1,1940. The proof of claim 
also stated that under New Jersey law the sums owed were 
secured by “a lien paramount to all other liens upon all 
the lands and tangible property and franchises of the com-
pany in this State.”

The debtor and trustee filed initial objections to the 
claim. They contended that the property of the debtor 
was grossly overvalued and that the debtor and other rail-
roads had been intentionally and systematically discrim-
inated against in the making of the assessments. They 
also objected to the interest or penalty part of the claim, 
contending, inter alia, that no interest accrued after the 
date when the debtor’s petition for reorganization was 
filed or during the period when collection of the taxes was 
enjoined and the debtor was in good faith contesting their 
validity. Subsequently they objected to the claim on the 
further ground that its amount and the time allowed for its 
payment were governed by the terms of settlement or com-
promise tendered under the 1941 and 1942 acts of the New 
Jersey legislature. They also contended that New Jersey 
had no lien on the debtor’s personal property. Like objec-
tions were made by a group of security holders of the 
debtor and by an indenture trustee. They also objected to 
the State’s claim on the ground that no part of it other 
than that representing the principal amount of taxes was 
entitled to a lien equal or paramount to the debtors 
general mortgage.

4 Like claims were also filed against subsidiaries of the debtor.
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New Jersey, through her Attorney General, filed replies 
to the various objections which had been made to her 
claim, stating, inter alia, that the principal amount of the 
claim had been finally adjudicated and was lawfully owing, 
that the principal amount together with interest was en-
titled to priority under § 64 of the Bankruptcy Act, and 
that the claim was entitled to a paramount lien on all the 
lands, tangible property, and franchises of the debtor.

Shortly after Wilentz v. Hendrickson, supra, was de-
cided, the trustee filed with the reorganization court a 
petition for adjudication of New Jersey’s tax claims which 
in substance recapitulated his earlier objections to the 
claim and asked for an adjudication that the. settlement 
or compromise tendered under the 1941 and 1942 acts of 
New Jersey was binding; or alternatively, if it was not 
binding, a determination of the extent to which the claim 
should be allowed and the relative rights, liens and 
priorities of the various claimants in the debtor’s assets.

The Attorney General of New Jersey thereupon entered 
a special appearance in the proceedings, claiming, inter 
alia, that the entertainment of the petition would consti-
tute a prohibited suit against the State, both as respects 
the determination of the amount of the claim and its 
priority or lien.

The reorganization court referred New Jersey’s claim to 
a special master to consider this additional contention of 
the State, as well as the previous objections to it and the 
State’s replies thereto.

The special master rendered a report in 1945 in which 
he found (1) that the proofs of claim of New Jersey were 
properly filed by state officers acting in pursuance of their 
statutory authority; (2) that § 77 confers on the reor-
ganization court jurisdiction over the kind of claims 
asserted by the State in the proceeding and that such con-
struction of the Act is not unconstitutional; and (3) that

727731 0—47---- 42
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the entire property of the debtor is in custodia legis sub-
ject to the rights of lienholders, and that the reorganiza-
tion court is the proper court to determine the validity 
and amount of the tax claims and their lien, subject to 
the limitations of Arkansas Corporation Commission v. 
Thompson, 313 U. S. 132, which he did not think were pres-
ently involved in the proceedings. New Jersey, through 
her Attorney General, filed objections to the report. The 
reorganization court overruled them and adopted and 
confirmed the report. New Jersey took an appeal to the 
Circuit Court of Appeals. She also filed in that court a 
petition for a writ of prohibition in which she challenged 
the rulings of the reorganization court on the same 
grounds.

The Circuit Court of Appeals treated the appeal as if 
all of the questions presented were covered by Arkansas 
Corporation Commission v. Thompson, supra. It held 
that the “only matters left open” for the reorganization 
court were (1) mathematical error in the computation of 
the amount of the tax or (2) legal error in its assessment. 
It accordingly reversed the order of the reorganization 
court and dismissed the application for a writ of prohibi-
tion. 152 F. 2d 408, 418.

First. We think, contrary to the position of New Jersey, 
that the reorganization court had jurisdiction over the 
proof and allowance of the tax claims and that the exer-
cise of that power was not a suit against the State. Sec-
tion 77 deals not only with claims of private parties but 
with those of public agencies as well. Section 77 (b) 
defines “creditors” as “all holders of claims of whatever 
character against the debtor or its property, whether or 
not such claims would otherwise constitute provable 
claims under this Act.” And “claims” are defined to 
include “debts, whether liquidated or unliquidated, secu-
rities (other than stock and option warrants to subscribe 
to stock), liens, or other interests of whatever character.’
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Id. And § 77 (c) (7) provides for the prompt fixing of 
a reasonable time within which the “claims of creditors” 
may be filed and the manner in which they may be filed 
and allowed. The words “all holders of claims” have no 
qualification and are sufficiently broad to include public 
agencies as well as private parties. The “claims” of credi-
tors include secured and unsecured claims. We find not 
the slightest suggestion that Congress left out the large 
class of tax claims which recurringly appears in reorgani-
zations and often assumes, as here, large proportions. 
They are expressly included among provable claims in 
§ 57n of the Bankruptcy Act, 52 Stat. 840, 867,11 U. S. C. 
§ 93 (n).5 And the sweeping, all-inclusive definitions of 
“claims” and “creditors” in § 77 leave room for no 
exception under it.

When a State files a proof of claim in the reorganiza-
tion court, it is using a traditional method of collecting a 
debt. A proof of claim is, of course, prima facie evi-
dence of its validity. Whitney v. Dresser, 200 U. S. 532. 
But the bankruptcy court whose aid is sought for enforce-
ment of an asserted claim is not bound to treat the ten-
dered proof as conclusive. When objections are made, it 
is duty bound to pass on them. That process is, indeed, 
of basic importance in the administration of a bankruptcy 
estate whether the objective be liquidation or reorganiza-
tion. Without that sifting process, unmeritorious or ex-
cessive claims might dilute the participation of the legiti-
mate claimants.

It is traditional bankruptcy law that he who invokes the 
aid of the bankruptcy court by offering a proof of claim 
and demanding its allowance must abide the consequences 
of that procedure. Wiswall v. Campbell, 93 U. S. 347,351.

claimant is a State, the procedure of proof and

5 See H. Rep. No. 1409, 75th Cong., 1st Sess., p. 13; S. Rep. No. 
1916,75th Cong., 3d Sess., pp. 5,16.
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allowance is not transmuted into a suit against the State 
because the court entertains objections to the claim. The 
State is seeking something from the debtor. No judg-
ment is sought against the State. The whole process of 
proof, allowance, and distribution is, shortly speaking, 
an adjudication of interests claimed in a res. It is none 
the less such because the claim is rejected in toto, reduced 
in part, given a priority inferior to that claimed, or satis-
fied in some way other than payment in cash. When 
the State becomes the actor and files a claim against the 
fund, it waives any immunity which it otherwise might 
have had respecting the adjudication of the claim. See 
Clark v. Barnard, 108 U. S. 436,447-448; Gunter v. Atlan-
tic Coast Line, 200 U. S. 273, 284-289; Missouri v. Fiske, 
290 U.S. 18,24-25.

The extent of the constitutional authority of the bank-
ruptcy court in this respect was passed upon in New York 
v. Irving Trust Co., 288 U. S. 329. In that case the Court 
sustained an order of the bankruptcy court which barred 
a State’s tax claim because not filed within the time fixed 
for the filing of claims. The Court stated, p. 333, “If a 
state desires to participate in the assets of a bankrupt, 
she must submit to appropriate requirements by the con-
trolling power; otherwise, orderly and expeditious pro-
ceedings would be impossible and a fundamental purpose 
of the Bankruptcy Act would be frustrated.”

In the present circumstances there is, therefore, no 
collision between § 77 and the Constitution.

Nor can we conclude that the claim was not properly 
filed by the State. The State Comptroller, who filed the 
claim’on behalf of the State, is authorized to “institute 
and direct prosecution ... for just claims and debts due 
to the state.” N. J. R. S. §52:19-10c. And see id., 
§52:19-15. The State Attorney General, who resisted 
the objections made to the claim, is authorized to “attend 
generally to all matters in which the state is a party or in
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which its rights and interests are involved.” Id., § 52: 
17-2g. The special master, whose report the reorganiza-
tion court adopted, held that what these officials did in this 
case was in pursuance of their authority. For that con-
clusion he relied on the statutes which we have mentioned 
and the practice in other reorganization proceedings. 
That construction of New Jersey law made by a federal 
judge of the New Jersey District Court is entitled to spe-
cial weight. Steele v. General Mills, 329 U. S. 433. We 
find nothing which impeaches it. To hold otherwise 
might, indeed, imperil the claim which New Jersey so vig-
orously asserts. For it appears that the time for filing 
claims has expired and under the rule of New York n . 
Irving Trust Co., supra, a filing at this late date might 
come too late.6

Second. New Jersey contends that Congress did not 
include a State’s tax liens within the scheme of § 77 pro-
ceedings. That is but another way of saying that since 
the State’s asserted liens attached before the reorganiza-
tion petition was filed, the only property of the debtor in 
custodia legis was its equity after the tax liens were 
satisfied.

We do not agree with that conclusion. We partially 
answered the contention when we reviewed the broad, all-

6 See Meyer v. Fleming, 327 U. S. 161, 169, footnote 18: “Sec. 77 
(c) (7) provides that the judge 'shall promptly determine and fix 
a reasonable time within which the claims of creditors may be filed 
or evidenced and after which no claim not so filed or evidenced may 
participate except on order for cause shown . . This is the equity 
rule (5 Collier on Bankruptcy (1944) p. 537) which permits the 
filing of claims out of time provided the claim is equitable, the claimant 
is not chargeable with laches, and the assets have not been distributed 
(see Conklin v. United States Shipbuilding Co., 136 F. 1006, 1009- 
1010; Pennsylvania Steel Co. v. New York City R. Co., 198 F. 721, 
740-742); and provided further that the late filing does not unduly 
delay the proceedings. Guaranty Trust Co. v. Henwood, 86 F. 2d 
347,353.”
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inclusive nature of the definitions of “creditors” and 
“claims” contained in § 77 (b). As those definitions make 
plain, “all holders of claims” include those who assert 
“liens” against the property of the debtor.

Section 77 (b), moreover, gives the reorganization court 
broad powers over all types of liens. Thus a plan of reor-
ganization “shall include provisions modifying or altering 
the rights of creditors generally, or of any class of them, 
secured or unsecured, either through the issuance of new 
securities of any character or otherwise.” § 77 (b) (1). 
A plan of reorganization may provide for “the sale of all or 
any part of the property of the debtor either subject to or 
free from any lien at not less than a fair upset price.” 
§ 77 (b) (5). (Italics added.) It may order “the distri-
bution of all or any assets, or the proceeds derived from the 
sale thereof, among those having an interest therein.” Id. 
Or it may provide for “the satisfaction or modification of 
any liens” or “the curing or waiver of defaults.” Id. 
(Italics added.) This is comprehensive language suggest-
ing that all liens are included, not that some are beyond 
the reach of the court. While valid liens existing at the 
commencement of bankruptcy proceedings have always 
been preserved, it has long been a function of the bank-
ruptcy court to ascertain their validity and extent and to 
determine the method of their liquidation. Whitney v. 
Wenman, 198 U. S. 539, 552; Isaacs v. Hobbs Tie & Tim-
ber Co., 282 U. S. 734, 737-738; Straton v. New, 283 U. S. 
318, 321. Moreover, both in receivership cases, New York 
v. Maclay, 288 U. S. 290; United States v. Texas, 314 U. S. 
480, and in bankruptcy cases, Van Huff el v. Harkelrode, 
284 U. S. 225; New York v. Irving Trust Co., supra, the 
authority of the court to deal with the lien of a State has 
long been recognized. In reorganization cases the task 
of resolving disputes as to liens is a common one for the 
court. See Institutional Investors v. Chicago, M., St.P.&
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P. R. Co., 318 U. S. 523, 569. Indeed, before a plan of 
reorganization can be designed in accord with fair and 
equitable requirements, liens must be disentangled and 
their relative priorities ascertained. This problem, pres-
ent in most reorganizations, is acute in the railroad field.

If the reorganization court lacked the power to deal with 
tax liens of a State, the assertion by a State of a lien would 
pull out chunks of an estate from the reorganization court 
and transfer a part of the struggle over the corpus into 
tax bureaus and other state tribunals. That would not 
only seriously impair the power of the court to administer 
the estate and adversely affect the power of the Interstate 
Commerce Commission and the court to promulgate a re-
organization plan. See Ecker n . Western Pacific R. Corp., 
318 U. S. 448, 466-475; Smith v. Hoboken Railroad, W. & 
S. C. Co., 328 U. S. 123. It would fly in the teeth of § 77 
(a), which grants the reorganization court “exclusive juris-
diction of the debtor and its property wherever located.” 
That jurisdiction is not limited to the prevention of 
interference with the use of the property by the trustee; 
it “extends also to the adjudication of questions respect-
ing the title.” Ex parte Baldwin, 291 U. S. 610, 616; 
Thompson v. Texas Mexican Ry. Co., 328 U. S. 134, 140. 
It is the exclusive jurisdiction of the reorganization court 
which gives it power to preserve the railway as a unit and 
as a going concern and to prevent it from being divided 
up and dismembered piecemeal. Only in that way can 
continuous operation of the road be assured and a plan of 
reorganization be effected which not only safeguards the 
interests of the various claimants but is also compatible 
with the public interest. Continental Bank v. Chicago, 
R-1. & P. R. Co., 294 U. S. 648; Smith v. Hoboken Rail-
road, W. & S. C. Co., supra.

When § 77 is read against this historical background and 
m light of practical requirements, we cannot conceive that
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Congress gave the reorganization court power less replete 
than the sweeping language of § 77 suggests.

The constitutional authority of Congress to grant the 
bankruptcy court power to deal with the lien of a State has 
been settled. In Van Huff el v. Harkelrode, supra, the 
Court held that the bankruptcy court was constitutionally 
empowered to order a sale of property of a bankrupt free 
and clear of a lien of a State for taxes.

We hold that the reorganization court has jurisdiction 
over all of the property of the debtor, including that on 
which New Jersey asserts a lien, and that the power of the 
court to deal with liens extends to the lien which New 
Jersey claims.7

Third. We held in Arkansas Corporation Commission 
v. Thompson, supra, that the reorganization court lacked 
the power under § 77 to redetermine for state tax purposes 
the property value of a railroad where that value had 
already been determined in state proceedings which af-
forded ample protection to the railroad’s rights. We 
adhere to that decision. Its ruling precludes redetermina-
tion by the reorganization court in this case of the valu-
ations underlying the assessments made by the state 
authorities and the validity of those assessments used as 
the basis for the computation of the taxes. It may not 
therefore entertain the objections to New Jersey’s claim 
which tender those issues. The proper tribunals where

7 Section 64a of the Bankruptcy Act determines the priority to 
which taxes owing a State are entitled and grants the bankruptcy 
court power to determine questions concerning “the amount or legality 
of any taxes.” In Arkansas Corporation Commission v. Thompson, 
supra, we reserved decision on whether § 64a was applicable in reor-
ganizations under § 77. We do not reach that question here. For 
§ 77 alone is adequate to sustain the asserted jurisdiction of the reor-
ganization court over all the property of the debtor. See Lyford V. 
City of New York, 137 F. 2d 782, 785-786.
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those issues may be litigated, if they are still open for any 
year, are the state agencies and courts and, under special 
circumstances, the federal courts. Hillsborough v. Crom-
well, 326 U. S. 620. The Circuit Court of Appeals has 
reviewed at length the New Jersey procedure available 
for challenging the valuations which underlie assessments. 
152 F. 2d pp. 411-414. By the standards of Arkansas 
Corporation Commission v. Thompson, supra, that pro-
cedure is adequate, so that relitigation of the question in 
the reorganization proceedings would not be appropriate.

Fourth. The rule of Arkansas Corporation Commission 
v. Thompson, supra, does not, however, preclude the reor-
ganization court from adjudicating the other issues raised 
by the objections to New Jersey’s claim. The contrary 
view, which the Circuit Court of Appeals apparently took, 
fails to recognize historic bankruptcy powers which, as 
we have already pointed out,8 are part of the arsenal of 
authority granted the reorganization court by § 77.

(1) The validity and priority of one lien, whether or not 
claimed by a State, as against other liens, are ques-
tions for the reorganization court. Illustrating but not 
limiting the range of that inquiry are questions whether 
local law creates the lien asserted; whether it was suffi-
ciently perfected prior to the petition for reorganization 
as to be good against other liens, c/. New York v. Maclay, 
supra; United States v. Texas, supra; whether, if it were 
inchoate at that time, it could be perfected subsequent to 
the petition, Lyford v. State of New York, 140 F. 2d 840; 
and whether the lien, though paramount, is subordinate

- 8 As stated in Isaacs v. Hobbs Tie & Timber Co., supra, p. 738, 
while valid liens existing at the time of the commencement of a 

bankruptcy proceeding are preserved, it is solely within the power of 
a court of bankruptcy to ascertain their validity and amount and 
to decree the method of their liquidation.”
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to administration expenses or other claims under either the 
general bankruptcy rule, City of New York v. Hall, 139 F. 
2d 935, or the equity rule,9 5 Collier on Bankruptcy (14th 
ed.) H 77.21. See Warren v. Palmer, 310 U. S. 132.

(2) The extent of the lien—to what property it applies, 
and whether it is restricted to realty or covers personal 
property or revenues as well—are also questions for the 
reorganization court. See Ecker v. Western Pacific R. 
Corp., supra, pp. 489, 503.

(3) The reorganization court may also adjudicate ques-
tions pertaining to the amount of a tax claim secured by a 
lien without crossing the forbidden line marked by Arkan-
sas Corporation Commission v. Thompson, supra. There 
is, for example, the question whether the amount of the 
claim has been swollen by the inclusion of a forbidden pen-
alty and thus to that extent does not meet the bankruptcy 
requirements for proof and allowance of claims. Section 
57j of the Bankruptcy Act provides that debts owing a 
State as a “penalty or forfeiture”  shall not be allowed. 
What claims accruing before bankruptcy and sought to be 
proved by a State are “penalties,” New York v. Jersawit, 
263 U. S. 493, and what are not, Meilink v. Unemployment 
Reserves Commission, 314 U. S. 564; the applicability of

10

9 Section 77 (a) provides that if the petition is approved the reor-
ganization court “during the pendency of the proceedings under this 
section and for the purposes thereof, . . . shall have and may exer-
cise in addition to the powers conferred by this section all the powers, 
not inconsistent with this section, which a Federal court would have 
had if it had appointed a receiver in equity of the property of the 
debtor for any purpose.”

10 Section 57j reads in full:
“Debts owing to the United States or any State or subdivision 
thereof as a penalty or forfeiture shall not be allowed, except 
for the amount of the pecuniary loss sustained by the act, trans-
action, or proceeding out of which the penalty or forfeiture 
arose, with reasonable and actual costs occasioned thereby and 
such interest as may have accrued thereon according to law.
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§ 57j to reorganizations under § 77;11 the liability of the 
estate for penalties incurred by the trustee in the opera-
tion of the business, Boteler v. Ingels, 308 U. S. 57; what 
interest, if any, accrues after the petition for reorganization 
has been filed, Vanston Committee v. Green, 329 U. S. 156, 
are all questions for the reorganization court.

(4) We noted in Case n . Los  Angeles Lumber Products 
Co., 308 U. S. 106,130, that one useful and fitting function 
of a reorganization court was the compromise or settle-
ment of claims, so that interminable litigation might be 
ended and the interests of expedition in promulgating a 
plan of reorganization served. That power, expressly in-
cluded in the Bankruptcy Act  and governed by our Gen-
eral Order No. 33,  is part of the broad authority granted 
the reorganization court by § 77.  Through the appro-

12
13

14

11 Section 77 (1) provides:
“In proceedings under this section and consistent with the pro-
visions thereof, the jurisdiction and powers of the court, the duties 
of the debtor and the rights and liabilities of creditors, and of 
all persons with respect to the debtor and its property, shall be 
the same as if a voluntary petition for adjudication had been filed 
and a decree of adjudication had been entered on the day when 
the debtor’s petition was filed.”

12 Section 27 provides:
“The receiver or trustee may, with the approval of the court, com-
promise any controversy arising in the administration of the estate 
upon such terms as he may deem for the best interest of the 
estate.” 52 Stat. 855.

13 General Order No. 33 provides:
“Whenever a receiver, trustee or debtor in possession shall make 

application to the court for authority to submit to arbitration 
any controversy arising in the settlement of an estate, or for 
authority to compromise any such controversy, the application 
shall clearly and distinctly set forth the subject matter of the 
controversy, and the reasons why it is proper and for the best 
interest of the estate that the controversy should be settled by 
arbitration or compromise.” 305 U. S. 696.

4 See § 77 (1), note 11, supra, and § 77 (a), note 9, supra.
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priate exercise of that power, the court may authorize the 
trustee to compromise claims, secured or unsecured, and 
may approve equitable adjustments of them, and so reduce 
or otherwise affect the participation that the claimant, 
whether a State or another, may have in the res which is 
in custodia legis.

It is urged in this case that the settlement and compro-
mise of New Jersey’s tax claim which the reorganization 
court authorized the trustee to make under the so-called 
settlement acts of the New Jersey legislature of 1941 and 
1942 was an appropriate exercise of that power; that the 
compromise was valid and binding under New Jersey law; 
and that even if the compromise was not valid, payments 
made by the trustee and the conduct of the parties have 
altered the claim as respects the lien, the principal amount 
of the claim, and the interest or penalty portion of it. 
New Jersey vigorously contests all and each of these 
contentions.

A phase of this controversy was before the Circuit Court 
of Appeals in In re Central R. Co. of New Jersey, supra. 
That court had before it on appeal the order of the 
reorganization court (entered prior to the decision in 
Wilentz v. Hendrickson, supra, holding the acts of 1941 
and 1942 unconstitutional) which, on the basis of the 
compromise, allowed New Jersey’s claim only in a reduced 
amount. The Circuit Court of Appeals held (1) that it 
would have been more appropriate for the reorganization 
court to have stayed its hand pending determination of 
the state litigation and (2) that, in any event, it should 
not have passed on the constitutionality of the 1941 and 
1942 acts without giving New Jersey an opportunity for 
a hearing and argument on the issue. This controversy 
is now in a different posture. New questions of local law 
emerge—whether Wilentz v. Hendrickson, supra, controls 
this case; whether a valid settlement can be made under an
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unconstitutional act and, if so, whether this alleged com-
promise was valid and effective; whether, if the settle-
ment was not binding, the amount of the claim or the 
extent of the lien has been altered by the payments made 
during reorganization or by the conduct of the parties.

These points have been briefed and argued here. The 
difficulty is that neither the reorganization court nor the 
Circuit Court of Appeals passed on them. The reorgani-
zation court passed solely on a question of jurisdiction— 
whether it had the power to make adjudications concern-
ing the amount of New Jersey’s claim which should be 
allowed and the validity and extent of her lien, or whether 
New Jersey’s sovereign immunity stood in the way of such 
determinations. And the Circuit Court of Appeals did 
not pass on these questions because it, too, was concerned 
solely with the question of jurisdiction.

These issues bristle with questions of New Jersey law 
on which we should not pass, even if we were to assume 
they are properly here, without the benefit of the views of 
judges who sit there and have a greater familiarity 
with local law and local practices than we. See Hud-
dleston v. Dwyer, 322 U. S. 232, 237; BriUhart v. Excess 
Insurance Co., 316 U. S. 491, 497; Hammond v. Schappi 
Bus Line, 275 U. S. 164, 169; Wilson Cypress Co. y. Del 
Pozo, 236 U. S. 635, 656-657. And for a review of the 
earlier cases, see dissenting opinion of Mr. Justice Brandeis 
in Railroad Commission v. Los Angeles R. Co., 280 U. S. 
145,164-165. Moreover, we are now advised that there is 
presently pending before the Circuit Court of Appeals an 
appeal by the Attorney General of New Jersey from an 
order of the reorganization court denying leave to join the 
trustee as party defendant in a suit in the New Jersey 
courts to determine whether there was a valid settlement of 
the tax claims and to stay further determination of that 
controversy in the federal court until the state courts have
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passed on the question.15 If the Circuit Court of Appeals 
orders the application granted, cf. Thompson v. Magnolia 
Petroleum Co., 309 U. S. 478, 483; Ex parte Baldwin, 
supra, p. 619, the state law phases of the controversy will 
be authoritatively settled. If the other course is followed, 
the issues can be resolved by the reorganization court on a 
record more adequate than the present one for purposes of 
review. Whatever procedure is followed, it is more fitting 
that those more versed than we in the intricacies and 
niceties of New Jersey law first pass on these questions.

We intimate no opinion on the merits of the settlement 
controversy. Nor do we intimate any view on the amount 
of the tax claim which should be allowed or on the validity, 
character, priority, or extent of the lien asserted by New 
Jersey, or on the manner in which it should be satisfied 
in a plan for reorganization. We only hold that the reor-
ganization court could properly entertain all objections 
to the claim except those involving the valuations 
underlying the assessments and the validity of those 
assessments.

On the present record we do not know all the issues 
that were involved in the prolonged litigation concerning 
the taxes for the years in question. Hence, what we have 
said is subject to the limitation that res judicata may have 
made binding on the reorganization court various ques-
tions of local law, including the amount and validity of 
the taxes under New Jersey law and the character and 
extent of the lien which that law affords them.

We affirm in part and reverse in part the judgment of 
the Circuit Court of Appeals and remand the cause to the 
District Court for further proceedings in conformity with 
Opinion. So ordered.

15 New Jersey et al. v. Central Railroad Co. of New Jersey, No. 8808. 
We are advised that by stipulation of the parties the case is being 
held in the Circuit Court of Appeals until the jurisdictional question 
involved in the instant case has been decided.
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UNITED STATES v. THAYER-WEST POINT 
HOTEL CO.

CERTIORARI TO THE COURT OF CLAIMS.

No. 106. Argued December 20, 1946.—Decided January 20, 1947.

The Act of March 30, 1920 authorized the Secretary of War to lease 
land on a military reservation for the construction and operation 
of a hotel. The Act provided that the lease should contain a pro-
vision for “just compensation” to the lessee for the construction of 
the hotel, etc., upon termination of the lease. A lease was entered 
into pursuant to the Act; the hotel was constructed and operated 
for a time. Later the Secretary cancelled the lease. Held:

1. The Court of Claims is precluded by § 177 (a) of the Judicial 
Code from including interest in its award of “just compensation” 
upon the claim of the lessee, since the case was not one of eminent 
domain and neither the Act nor the lease contained an express pro-
vision for the payment of interest. P. 588.

2. The fact that “just compensation” includes interest in the 
eminent domain setting does not necessarily mean that the term 
must be given the same scope in other situations. P. 589.

3. References in the Act and in the lease to “just compensation,” 
without more, are not to be construed as an express provision for 
the payment of interest. P. 589.

106 Ct. Cl. 60,64 F. Supp. 565, reversed in part.

Respondent brought suit in the Court of Claims to re-
cover upon a claim arising out of the termination of a 
lease executed pursuant to the Act of March 30, 1920. 
The Court of Claims allowed recovery and included in-
terest in its award. 106 Ct. Cl. 60, 64 F. Supp. 565. This 
Court granted certiorari, 329 U. S. 698. Judgment re-
versed so far as it included interest, p. 591.

Oscar H. Davis argued the cause for the United States. 
With him on the brief were Acting Solicitor General 
Washington, Assistant Attorney General Sonnett, Paul 
A. Sweeney and John R. Benney.
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Ernest J. Ellenwood argued the cause for respondent. 
With him on the brief was John S. Shedden.

Mr . Justice  Murphy  delivered the opinion of the 
Court.

The decision here turns upon the power of the Court 
of Claims, in light of § 177 (a) of the Judicial Code,1 to 
include interest in its award of “just compensation” to 
a lessee for the construction of a hotel and other buildings 
pursuant to the provisions of the Act of March 30,1920.2

The Act of March 30, 1920, authorizes the Secretary of 
War to lease land on the United States Military Reserva-
tion at West Point, N. Y., to any person for a term not 
exceeding 50 years upon which to erect a hotel and other 
necessary buildings in connection therewith. The lease 
is to contain such conditions, terms, reservations and cove-
nants as may be agreed upon and is to provide “for just 
compensation to the lessees for the construction of said 
hotel, appurtenances, and equipments, to be paid to said 
lessees at the termination of said lease.”

On October 17, 1924, the Secretary of War duly made 
a lease under this Act to one Williams for a period of 50 
years. The lease provided, among other things, that it 
might be canceled at any time by the Secretary if the lessee 
should fail to observe all the covenants and conditions in 
the lease. One of the covenants was that the lessee was 
to “keep the said hotel open for business every day during 
the continuance of this lease, except at such times as per-
mission to close may be given in writing by the Superin-
tendent, U. S. M. A.” Upon a cancellation of the lease, 
“just compensation” was to be paid to the lessee for the 
construction of the hotel, appurtenances and equipment, 
and title thereto was to pass at once to the United States.

x28 U. S. C. §284 (a).
2 41 Stat. 538, 548.
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Similar provisions were made in connection with the ter-
mination of the lease on the expiration of the 50-year 
term. The lease also set forth numerous restrictions and 
requirements as to the operation of the hotel—such re-
strictions and requirements being primarily for the benefit 
of the Military Academy.

The lease was assigned to a corporation and a hotel and 
other buildings were subsequently erected. Through a 
series of events which need not be detailed here, the re-
spondent took over the leasehold and the hotel properties 
in 1930 with the approval of the Superintendent of the 
Military Academy. Respondent began operating the 
hotel on January 1, 1931, and continued under the terms 
of the lease until March 10,1943.

On January 5, 1943, respondent wrote to the Secretary 
of War that conditions then existing made continued oper-
ation of the hotel impossible and that to avoid a curtail-
ment of operations or a closing down of the hotel “the 
properties should be owned and operated by the Govern-
ment.” It was accordingly suggested that the Secretary 
declare the lease forfeited upon the closing of the hotel 
by respondent, a default contemplated by the lease. The 
Secretary agreed to this proposal. The respondent then 
gave notice of its intention to close the hotel on the morn-
ing of March 10,1943. The agents of the Secretary imme-
diately took over the possession, management and opera-
tion of the hotel on March 10 and shortly thereafter the 
Secretary declared the lease annulled.

The parties were unable to agree on the amount of “just 
compensation” due under the lease. Respondent then 
brought this suit in the Court of Claims, praying for a 
judgment in the sum of $1,932,000. That court found 
that the “total of just compensation to the plaintiff for 
construction of the hotel, its appurtenances, and equip-
ments, is therefore $867,682, as of March 10, 1943.” 106

727731 0-47---- 43
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Ct. Cl. 60,80, 64 F. Supp. 565, 568. The court then added 
interest at the rate of 4% per annum from March 10,1943, 
to the date of payment as “additional allowance to make 
compensation a just one as of the date of payment.” The 
sole question before us concerns the propriety of adding 
the 4% interest from March 10,1943.

The pertinent part of § 177 (a) of the Judicial Code 
provides that “No interest shall be allowed on any claim 
up to the time of the rendition of judgment by the Court 
of Claims, unless upon a contract expressly stipulating for 
the payment of interest, . . .” Section 177 (a) thus em-
bodies the traditional rule that interest cannot be recovered 
against the United States upon unpaid accounts or claims 
in the absence of an express provision to the contrary in 
a relevant statute or contract. Tillson v. United States, 
100 U. S. 43, 47; United States v. North American Co., 
253 U. S. 330, 336; United States v. Goltra, 312 U. S. 203, 
207. This rule is inapplicable, however, where the United 
States takes property under its power of eminent domain; 
in such cases it has consistently been held that the Fifth 
Amendment’s reference to “just compensation” entitles 
the property owner to receive interest from the date of the 
taking to the date of payment as a part of his just com-
pensation. Seaboard Air Line Ry. v. United States, 261 
U. S. 299, 306; Brooks-Scanlon Corp. v. United States, 
265 U. S. 106, 123; Phelps v. United States, 274 U. S. 341, 
344.

Since it is clear in the instant case that the United 
States did not exercise its power of eminent domain and 
that there was no taking of the hotel properties in the 
legal sense, we can put to one side the eminent domain 
situation. There is nothing more here than an ordinary 
contractual relationship between the United States and 
the respondent. That relationship was voluntarily en-
tered into by respondent’s predecessor and was severed at 
respondent’s suggestion. The Government’s liability to
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pay for the construction of the hotel properties was fixed 
by the Act of March 30, 1920, and by the lease, not by the 
Constitution. The sole issue thus becomes whether there 
is any express provision in the Act or in the lease permit-
ting the recovery of interest under the circumstances. 
Only if there is such a provision can respondent avoid the 
traditional rule set forth in § 177 (a).

Respondent’s claim in this respect rests upon the refer-
ences in the Act and in the lease to the payment of “just 
compensation” for the construction of the hotel, appur-
tenances and equipment. “Just compensation,” it is said, 
is to be given the same meaning here as in the case of a 
taking under the power of eminent domain, thereby en-
titling respondent to the full value of the properties down 
to the date of payment. From this viewpoint, the Court 
of Claims could use interest at the rate of 4% as the 
measure of the value of the use of the hotel properties from 
the time when the Government took possession on March 
10,1943, to the time of payment and include such interest 
as a component part of just compensation. The conclu-
sion is reached that the term “just compensation,” as used 
in the Act and in the lease, constitutes an express provi-
sion for interest so that the bar of § 177 (a) is removed. 
We cannot agree.

The fact that “just compensation” includes interest in 
the eminent domain setting does not necessarily mean that 
the term must be given the same scope in other situations. 
United States v. Goltra, supra. It may or it may not 
imply an obligation to pay interest. For example, interest 
conceivably may not be contemplated where the term 
refers to compensatory damages for a tort or a breach of 
contract, or where it has reference to the price to be paid 
for the exchange or sale of property at a future date.

ence, in the absence of constitutional connotations, “just 
compensation” is not a term of art so far as interest is
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concerned. The inclusion or exclusion of interest depends 
upon other contractual provisions, the intention of the 
parties and the circumstances surrounding the use of the 
term.

But in order to override the historical rule codified in 
§ 177 (a), something more is necessary than an equivocal 
use of the term “just compensation.” It is not enough 
that the term might be construed to include the payment 
of interest. As § 177 (a) itself indicates, there must be a 
provision in the contract “expressly stipulating for the 
payment of interest.” That provision must be affirma-
tive, clear-cut, unambiguous; and an unexpressed inten-
tion by the parties that the term “just compensation” be 
construed to include interest is insufficient. Likewise, 
where a statute is relied upon to overcome the force of 
§ 177 (a), the intention of Congress to permit the recovery 
of interest must be expressly and specifically set forth in 
the statute. Tillson v. United States, supra, 46; United 
States ex rel. Angarica v. Bayard, 127 U. S. 251,260. Mere 
use of the term “just compensation,” without more, is no 
substitute for an express provision for interest.

Here neither the Act of March 30, 1920, nor the lease 
under which respondent operated contains an express pro-
vision for the payment of interest, either in addition to or 
as a part of the “just compensation” to be paid to respond-
ent. If the United States had desired to provide by statute 
or to contract in the lease for the payment of interest, it 
would have been easy to have said so in express terms.3 
Because it did not say so, we are led irresistibly to the con-
clusion that it did not intend to negative the effect of 
§ 177 (a) in this instance. Tillson v. United States, 
supra.

8 Congress has expressly provided for the payment of interest in 
other instances. See Judicial Code, § 177 (b), 28 U. S. C. §284 (b); 
Contract Settlement Act of 1944, 58 Stat. 649, 654, § 6 (f), 41 U. S. C., 
Supp. V, § 106 (f).
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We therefore reverse the judgment of the Court of 
Claims to the extent that it includes an allowance for 
interest.

KRUG, SECRETARY OF THE INTERIOR, et  al . v . 
SANTA FE PACIFIC RAILROAD CO.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA.

Nos. 97 and 98. Argued January 6, 7, 1947.—Decided February 
3, 1947.

1. A release filed by a land-grant railroad pursuant to § 321 (b) of 
the Transportation Act of 1940, as a condition to collecting com-
mercial rates on transportation for the Government, extinguishes 
the right of the railroad to select lands in lieu of lands originally 
acquired under the Act of 1866 in aid of construction but re-
linquished under the Acts of 1874 and 1904. Pp. 596-597.

2. Congress intended by the 1940 Act that a release filed pursuant 
thereto should bar any future claims arising out of any or all of the 
land-grant acts, so far as such claims arise from originally granted, 
indemnity or lieu lands. P. 598.

153 F. 2d 305, reversed.

Respondent railroad company brought two suits in the 
District Court to compel the Secretary of the Interior to 
determine respondent’s right to “lieu” lands, without re-
gard to a release filed by respondent pursuant to § 321 (b) 
of the Transportation Act of 1940. The District Court 
dismissed the complaints on the merits. 57 F. Supp. 984. 
The Court of Appeals reversed. 80 U. S. App. D. C. 360, 
153 F. 2d 305. This Court granted certiorari. 328 U. S. 
832. Reversed, p. 598.

Frederick Bernays Wiener argued the cause for peti-
tioners. With him on the brief were Solicitor General 
McGrath, Assistant Attorney General Bazelon, Roger P. 
Marquis, Dwight D. Doty, Alvin O. West, Harry M. Edel-
stein and Sidney B. Jacoby.
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Lawrence H. Cake argued the cause and filed a brief for 
respondent.

Mr . Justice  Black  delivered the opinion of the Court.
In the first half of the Nineteenth Century the United 

States acquired a vast new area of sparsely populated lands 
in the South and West. Settlement and absorption of 
this territory into the older part of the country became 
a national problem which demanded for its solution a more 
rapid and extensive means of transportation of goods and 
people than was provided by wagons, stagecoaches, and 
waterways. The building of railroads largely provided 
the answer. They made it possible for the frontier home-
steads and communities to be established on the lands of 
the new territory and yet maintain live contact with the 
national economy and culture. To encourage a rapid rail-
road building program, Congress chose to make public 
grants of a large proportion of the new lands to underwrite 
and subsidize the participation of private individuals and 
privately owned companies in the program.1 In this con-
gressional program of land grants “in aid of construction” 
were sown the seeds of the present lawsuit.

Enormous areas of public lands were granted railroads, 
almost equal to the acreage of the New England States, 
New York and Pennsylvania combined.2 Execution of 
the land-grant program was marked by innumerable com-
plex and unforeseen difficulties; its course has been beset 
by claims and counterclaims asserted by and between

1 For an account see Public Aids to Transportation, Section of Re-
search, Federal Coordinator of Transportation (1940) I, 45-46; 
Hibbard, Land Grants, Encyc. Soc. Sciences (1935) IX, 32-35.

2 Hibbard, Land Grants, supra, 35. Other sources put the figure 
of federal grants-in-aid at 134,303,668 acres, equivalent to 209,849 
square miles or 6.93 per cent of the area of the continental United 
States. Seventy railroads received these grants. Public Aids to 
Transportation, op. cit. supra, n. 1, 12, 13. See also Great Northern 
Ry. Co. v. United States, 315 U. S. 262,273.
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settlers, railroads, and Government.3 Congress, the exec-
utive agencies, and the courts have been repeatedly called 
upon to help resolve these conflicting claims. The lapse 
of nearly a century since the program was instituted has 
not resolved all of them. This lawsuit requires consider-
ation of old and recent congressional efforts to settle these 
persistently recurring controversies.

One substantial field of railroad-government contro-
versy has been the terms of the original land-grant acts 
which required the railroads to carry government goods 
and personnel free of tolls. By reason of judicial interpre-
tation of these terms, as supplemented by periodic legis-
lation,4 land-grant railroads for more than half a century 
immediately prior to 1940 transported for the Government 
at one-half of the standard commercial rates. During the 
depression years beginning in the late 1920’s and immedi-
ately following, railroad earnings declined considerably, 
and a movement began to relieve the roads of their land-
grant rate obligations. Studies by some government- 
selected agencies recommended legislation for outright 
repeal of the provisions for rate concessions to the Gov-
ernment.5 Bills to accomplish this in the 75th and 76th 
Congresses failed to pass.6 * 8 But §321 of the Transpor-

3 See Public Aids to Transportation, op. cit. supra, n. 1, II, 5-56, 
Gates, Land Grants to Railways, Dictionary of Amer. Hist. (1940) 
HI, 237. See also cases collected 43 U. S. C. A. §§ 888, 890, 893, 894, 
900,904; 43 F. C. A. §§ 888,890,893,894,900,904.

4 See Lake Superior & M. R. R. v. United States, 93 U. S. 442; 
Atchison, T. & S. F. R. Co. v. United States, 15 Ct. Cl. 126, 148. Cf. 
18 Stat. 72, 74; 18 Stat. 452, 453-454; 20 Stat. 377, 390; 27 Stat. 
174,180.

5See Committee of Three: Report of March 24, 1938, H. Doc. No. 
583, 75th Cong., 3d Sess., 32; Committee of Six: Report of December
23, 1938, in Hearings, House Committee on Interstate and Foreign
Commerce on H. R. 2531,76th Cong., 1st Sess., II, 260.

8H. R. 10620, 75th Cong., 3d Sess.; S. 3876, 75th Cong., 3d Sess.; 
8.1915 and S. 1990,76th Cong., 1st Sess.
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tation Act of 19407 provided that land-grant roads could, 
by compliance with specified conditions,8 collect from the 
Government full commercial rates, except for the trans-
portation of military and naval freight and personnel. In 
brief, it required that a railroad, to qualify for full rates, 
must execute, within a year after passage of the Act, a 
release of any claim it might have “against the United 
States to lands, interests in lands, compensation, or reim-
bursement on account of lands or interests in lands which 
have been granted, claimed to have been granted, or which 
it is claimed should have been granted to such carrier or 
any . . . predecessor in interest under any grant to such

7 54 Stat. 954,49 U. S. C. § 65.
8 Section 321 (b) provides that
“If any carrier by railroad ... or any predecessor in interest, shall 

have received a grant of lands from the United States to aid in the 
construction of any part of the railroad operated by it, the provisions 
of law with respect to [reduced rate] compensation for such a trans-
portation shall continue to apply to such transportation as though 
subsection (a) of this section had not been enacted until such carrier 
shall file with the Secretary of the Interior, in the form and manner 
prescribed by him, a release of any claim it may have against the 
United States to lands, interests in lands, compensation, or reim-
bursement on account of lands or interests in lands which have been 
granted, claimed to have been granted, or which it is claimed should 
have been granted to such carrier or any such predecessor in interest 
under any grant to such carrier or such predecessor in interest as 
aforesaid. Such release must be filed within one year from the date 
of the enactment of this Act. Nothing in this section shall be con-
strued as requiring any such carrier to reconvey to the United States 
lands which have been heretofore patented or certified to it, or to 
prevent the issuance of patents confirming the title to such lands as 
the Secretary of the Interior shall find have been heretofore sold 
by any such carrier to an innocent purchaser for value or as prevent-
ing the issuance of patents to lands listed or selected by such carrier, 
which listing or selection has heretofore been fully and finally approved 
by the Secretary of the Interior to the extent that the issuance of 
such patents may be authorized by law.”
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carrier or such predecessor in interest as aforesaid.” 
(Italics supplied.)

Shortly after passage of this Act respondent took advan-
tage of it, and gave the Government a release framed sub-
stantially in the words of the statute.9 Its predecessor in 
interest had obtained a grant of lands in Arizona and New 
Mexico, under an Act of 1866 containing the usual govern-
mental rate-concession terms. 14 Stat. 292, 297.10 The 
1866 Act had specifically recited that if the Government, 
because of prior settlement of part of the granted lands by 
homesteaders, could not give possession to some of the 
lands granted to the railroad, it could select, under the 
direction of the Secretary of the Interior, other public 
lands in lieu of them as an indemnity. Respondent had 
large outstanding claims against the Government for these 
“indemnity” lands when it signed the release and concedes 
that the release extinguishes these claims.

9 “Santa Fe Pacific Railroad Company, a corporation organized 
and existing by virtue of an Act of Congress approved March 3, 1897 
(29 Stat. 622), with office and principal place of business at New York, 
in the State of New York, hereby, in accordance with section 321 
of Part II of Title III of the Transportation Act of 1940, and the rules 
and regulations issued thereunder by the Secretary of the Interior, 
relinquishes, remises and quitclaims to the United States of America 
any and all claims of whatever description to lands, interests therein, 
compensation or reimbursement therefor on account of lands or inter-
ests granted, claimed to have been granted, or claimed should have 
been granted by any act of the Congress to Santa Fe Pacific Railroad 
Company or to any predecessor in interest in aid of the construction 
of any portion of its railroad.

“This release does not embrace the rights of way or station grounds 
of this company, lands sold by the company to innocent purchasers 
for value prior to September 18, 1940, lands embraced in selections 
made by the company and approved by the Secretary of the Interior 
prior to September 18, 1940, or lands which have been patented or 
certified to the company or any predecessor in interest in aid of the 
construction of its railroad.”

10 Cf. note 4, supra.
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But it had other so-called lieu land claims against the 
Government which it asserts were not extinguished. The 
railroad urges that these claims are not covered by the Act 
or by the release. They, allegedly, are not claims “on 
account of” or “under any grant” of lands, but rest on con-
tractual exchanges of lands made under the Acts of 1874 
and 1904. 18 Stat. 194; 33 Stat. 556. These Acts largely 
represented a congressional effort to settle conflicts among 
railroads, Government, and settlers, which arose by reason 
of settlement by homesteaders on railroad-granted lands 
after the grants had been made. Both Acts provided that 
where settlers had so occupied railroad-granted lands, the 
railroad could, upon relinquishment of its title to them, 
select other lands in lieu of them. The procedure for 
selecting the lieu lands under the 1874 and 1904 Acts was 
substantially identical to the original procedure provided 
by the Acts for selection of indemnity lands. Before the 
1940 Act respondent had, under the 1874 and 1904 Acts, 
relinquished title to the Government to certain lands pre-
viously granted. In August 1940, and subsequently in 
March 1943, respondent filed applications with the Secre-
tary of the Interior to select its lieu lands. After the re-
spondent signed the release, and because of it, the Secre-
tary rejected the applications. The railroad then filed 
this suit in a Federal District Court for relief by injunction 
or by way of mandamus to require the Secretary and other 
Interior Department officials to pass on its applications 
without regard to the release. The District Court dis-
missed the bill on the merits, holding that the statute and 
release barred the claims. It read the 1940 Act as defining 
a congressional purpose “to wipe the slate clean of such 
claims by any railroad which enjoyed the benefits of the 
rate concessions made by the Transportation Act . . • 
57 F. Supp. 984,987. The United States Court of Appeals 
for the District of Columbia reversed, holding, as respond-
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ent urges in this Court, that the 1940 Act did not apply to 
the type of claims involved here. 80 U. S. App. D. C. 360, 
153 F. 2d 305. Importance of the question decided caused 
us to grant certiorari.

We agree with the District Court. We think, as it held, 
that the Secretary of the Interior’s construction of the 1940 
Act was clearly right. Therefore, we do not discuss the 
Government’s contention that, since the Secretary’s con-
struction was a reasonable one, it was an allowable exercise 
of his discretion which should not be set aside by injunc-
tion or relief in the nature of mandamus. See Santa Fe 
P. R. R. v. Work, 267 U. S. 511, 517; cf. Santa Fe P. R. R. 
v.Lane, 244 U.S. 492.

The respondent argues the case here as though the 1940 
Act applied only to claims for “lands under any grant.” 
The language is not so narrow. It also required railroads 
to surrender claims for “compensation, or reimbursement 
on account of lands or interests in lands which have been 
granted, claimed to have been granted, or which it is 
claimed should have been granted . . . under any grant.” 
(Italics supplied.) This language in itself indicates a 
purpose of its draftsmen to utilize every term which could 
possibly be conceived to give the required release a scope 
so broad that it would put an end to future controversies, 
administrative difficulties, and claims growing out of land 
grants. Beyond a doubt, the words “compensation” and 
reimbursement” as ordinarily understood would describe 

a payment to railroads in money or in kind for the sur-
render of lands previously acquired by them “under a 
grant.” 11 If they do not have this meaning, their use in 
the Act would have been hardly more than surplusage. 
And when viewed in the context of the historical contro-
versies and claims under the land grants, the conclusion

11 See United States v. Northern P. Ry., 311 U. S. 317, 332, 335, 
353,354.
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that the 1940 Act covers claims such as respondent’s seems 
inescapable.

The legislative history of the Act shows that Congress 
was familiar with these controversies. In 1929 it passed 
an Act intended to authorize and require judicial deter-
mination of land-grant claims of the Northern Pacific Rail-
road in order finally and completely to set them at rest. 
46 Stat. 41. The suit authorized by that Act was tried in 
a Federal District Court and was pending in this Court 
when the 1940 Act was passed. United States v. Northern 
Pac. Ry., 311 U. S. 317. Our decision in it shows the com-
plexity and ramifications of the numerous questions in-
volved in land-grant controversies. Reference to this case 
was made by Government officials in urging Congress to 
include in the predecessors of the 1940 Act a requirement 
that the railroad surrender all claims arising out of land 
grants as a prerequisite to any Government rate conces-
sions.12 Here, as in the 1929 Act, which applied to the 
claims of only one railroad, we think Congress intended 
to bar any future claims by all accepting railroads which 
arose out of any or all of the land-grant acts, insofar as 
those claims arose from originally granted, indemnity or 
lieu lands. All the Acts here involved, the Acts of 1866, 
1874,1904 and 1940, relate to a continuous stream of inter-
related transactions and controversies, all basically stem-
ming from one thing—the land grants. We think Con-
gress wrote finis to all these claims for all railroads which 
accepted the Act by executing releases.

Reversed.

12 See Hearings, Subcommittee of the Senate Committee on Inter-
state Commerce, S. 1915, 1990 and 2294, 76th Cong., 1st Sess., 65, 66; 
see also ibid., 59,164.



ALBRECHT v. UNITED STATES. 599

Statement of the Case.
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Argued January 8,1947.—Decided February 3,1947.

Contracts for the purchase of lands by the Government stipulated 
the purchase price, granted the right of immediate possession, but 
contained no provision for interest. The Government subsequently 
instituted condemnation proceedings, filed a declaration of taking, 
and deposited in court sums substantially less than the contract 
prices. The landowners asserted their contract rights. The valid-
ity of the contracts having thereafter been judicially established, the 
Government paid into court the full contract price. Held:

1. The Government is not obligated in these circumstances to pay 
interest, since the compensation of the landowners is controlled by 
the contracts, which contained no provision for interest, rather than 
by the Fifth Amendment. Pp. 600,602.

2. The landowners having relied upon the purchase-price pro-
visions of their contracts, the interest provisions of the Declaration 
of Taking Act are inapplicable. P. 604.

155 F. 2d 73,77, affirmed.

In condemnation proceedings instituted by the Govern-
ment, the landowners, petitioners here, relied upon the 
purchase-price provisions of earlier contracts and in addi-
tion claimed interest. In No. 151, the District Court, on 
the question of interest, held for the Government. 60 F. 
Supp. 741. In the other cases, the District Court held 
for the landowners. 61 F. Supp. 199. The Circuit Court 
°f Appeals held for the Government. 155 F. 2d 73, 77. 
This Court granted certiorari. 329 U. S. 694. Affirmed, 
p. 606.

Together with No. 149, Linnenbringer v. United States; No. 150, 
Pitman et al. v. United States; No. 151, Oliver, Executor, et al. v. 
United States; and No. 155, Q. W. S. S. Realty & Investment Co. v. 
United States, also on certiorari to the Circuit Court of Appeals for 
the Eighth Circuit.
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Richmond C. Coburn and Samuel M. Watson argued 
the cause for petitioners. With them on the brief were 
George Eigel, William L. Igoe and William H. Allen. 
Roscoe Anderson filed a brief for petitioner in No. 149.

Roger P. Marquis argued the cause for the United 
States. With him on the brief were Acting Solicitor 
General Washington, Assistant Attorney General Bazelon 
and Wilma C. Martin.

Mr . Just ice  Black  delivered the opinion of the Court.
The question here is whether the Government is obli-

gated to pay interest in connection with the following land-
purchase arrangements and condemnation proceedings. 
The Government made separate contracts with the peti-
tioners to buy certain lands from them to be used for a 
public purpose. The contracts stipulated a purchase price 
to be paid at an indefinite future time when certain condi-
tions had been fulfilled.1 They also granted the Govern-
ment the right to immediate possession. Later the Gov-
ernment questioned the validity of the contracts and at-
tempted to rescind them on the ground that by reason 
of fraud and other things the contract prices were grossly 
excessive and represented far more than the “just com-
pensation” required by the Fifth Amendment. It filed 
condemnation proceedings in District Courts under 40 
Stat. 241, as amended, 50 U. S. C. § 171, asking the Courts 
to fix “just compensation” after hearing evidence on that 
subject. It also filed a declaration of taking under 46

1 The first contract condition as to payment was that it should be 
made upon conveyance of a good and merchantable title. The second 
was that if “for any reason” the Attorney General did not approve 
the title, the Government could obtain a good title by condemnation 
proceedings in an appropriate district court, in which event the agreed 
compensation was to be deposited in court.
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Stat. 1421, 40 U. S. C. § 258a, at the same time depositing 
in the Courts sums of money, substantially less than the 
contract prices, which it estimated to be the true “just 
compensation” for the property taken. The Courts then 
entered orders divesting the property owners of all title 
and vesting it in the Government. A companion case in 
which a District Court held an identical contract valid was 
appealed and eventually reached this Court. Prior to 
and pending this appeal these petitioners vigorously 
asserted the validity of the terms of the contracts which 
fixed the agreed prices for transfer of possession and title 
to their properties. Several years later this Court upheld 
the validity of the identical contract in the companion 
case.2 Thereupon the Government, complying with that 
decision, paid the full contract purchase prices into the 
District Courts. It prayed that the landowners’ compen-
sation be fixed as the contract price without interest. Pe-
titioners asserted that they had a right to interest from the 
time of the “taking,” guaranteed by the Fifth Amend-
ment’s provision for “just compensation.” The Govern-
ment contended that the “just compensation” provision 
was not applicable, and that petitioners had no right to 
interest because their purchase contracts did not provide 
for it. One District Court decided this question in favor 
of the Government, 60 F. Supp. 741, but two decided 
against it. 61 F. Supp. 199.3 The Circuit Court of Ap-

2 Muschany n . United States, 324 U. S. 49.
3 Some of the petitioners claimed interest from the date the Govern-

ment took possession of the lands under the contract to the date the 
Government deposited the full contract price. One petitioner claimed 
interest only from the date of the filing of the declaration of taking on 
the difference on that date between the sum the Government deposited 
as the estimated “just compensation” and the full contract price 
finally deposited. Interest was awarded by the two District Courts 
on this latter theory only from the date of the declaration of taking.
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peals held for the Government. 155 F. 2d 73, 77. In a 
case involving somewhat similar facts, United States v. 
Baugh, 149 F. 2d 190, the Circuit Court of Appeals for the 
Fifth Circuit had decided against the Government. Be-
cause of the apparent conflict presented and because the 
question is of widespread importance, we granted certio-
rari. The facts and issues, so far as we deem them relevant 
to disposition of all the cases, are identical, and so we 
consider all of them together.

We agree with the Circuit Court of Appeals that the 
Government is not obligated to pay interest in these cases. 
It is true that in cases submitted to them for determination 
of “just compensation,” courts have evolved a rule 
whereby an element of compensation designated as inter-
est is sometimes allowed. Under this rule, and in the 
absence of an agreement of the parties fixing compensa-
tion, courts first fix the fair market value of property as 
of the time it is taken. The property owner, against 
whom there is no counterclaim, is always entitled to pay-
ment of this much. But where payment of that fair 
market value is deferred, it has been held that something 
more than fair market value is required to make the prop-
erty owner whole, to afford him “just compensation.” 
This additional element of compensation has been meas-
ured in terms of reasonable interest. Thus, “just compen-
sation” in the constitutional sense has been held, absent 
a settlement between the parties, to be fair market value 
at the time of taking plus “interest” from that date to 
the date of payment.4

But the method used by courts to determine “just com-
pensation” in an adversary proceeding where the parties

* Seaboard Air Line v. United States, 261 U. S. 299, 306; Shoshone 
Tribe v. United States, 299 U. S. 476, 496, 497; Jacobs v. United 
States, 290 U. S. 13, 16-17; United States v. Klamath Indians, 304 
U. S.119,123.
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have failed previously to agree on its amount is not the 
exclusive method for determining that question. The 
Fifth Amendment does not prohibit landowners and the 
Government from agreeing between themselves as to what 
is just compensation for property taken. See Danforth 
v. United States, 308 U. S. 271. Nor does it bar them from 
embodying that agreement in a contract, as was done here. 
And certainly where a party to such a contract stands 
upon its terms to enforce them for his own advantage, 
he cannot at the same time successfully disavow those 
terms so far as he conceives them to be to his disadvantage. 
That is precisely the position of the petitioners here. They 
made contracts for the transfer and possession of lands at 
prices concerning which they have never complained. At 
the end of prolonged litigation, the Government was 
barred from showing that compensations fixed by the con-
tracts were not just, but were excessive. Having thus 
bound the Government to the contract prices as the meas-
ure of “just compensation,” which prices, to say the least, 
generously meet the Fifth Amendment’s “just compen-
sation” requirement, they now seek to escape the burdens 
of these identical contract provisions. They invoke the 
Fifth Amendment in pursuit of something more than the 
compensation for which their contracts provide—contracts 
which they are not willing to abandon.

The answer to their contention is that in this posture 
of the cases these transactions have passed out of the range 
of the Fifth Amendment. For the reasoning on which 
interest is added to value as a part of “just compensation” 
m court condemnation proceedings is not applicable to 
this situation. That reasoning is that when a court deter-
mines just compensation, it first fixes bare value at the 
time of the taking and adds a sum to compensate for 
deferred payment of bare value so as to make the property 
owner whole as required by the Fifth Amendment. We

727731 0—47---- 44



604 OCTOBER TERM, 1946.

Opinion of the Court. 329 U. S.

do not think this formula fits contractual arrangements 
for compensation. Exactly what factors the parties con-
sider, in addition to bare value, cannot easily be ascer-
tained. This very group of transactions illustrates that 
there may be many such additional factors. For example, 
all the contracts here provided for immediate Government 
possession, though none contemplated immediate pay-
ments. We cannot know what amounts were added in 
the bargains to the bare market values as estimated, 
though unarticulated, allowances for the anticipated de-
lays in payment. And other factors, which need not be 
enumerated, entered into the contract prices. These 
things demonstrate the inadvisability of applying a con-
stitutional rule as to interest, specially designed to enable 
courts to calculate “just compensation,” to an entirely 
different situation in which parties, supposedly with due 
regard to their own interests, bargain between themselves 
as to compensation. Since these petitioners have chosen 
to stand on their contract terms as to the amount they will 
receive for their property, rather than to have “just com-
pensation,” in the constitutional sense, fixed by the courts, 
we must look to those terms for the measure of their 
compensation, including their right to that part of com-
pensation which courts have called interest.

We have not overlooked the contention that this con-
clusion is in conflict with our holding in Danforth v. 
United States, 308 U. S. 271. We do not think it is. That 
was also a case in which a statute authorized Government 
agents to purchase property, and a price had been agreed 
on prior to condemnation proceedings. But the asserted 
interest claim was there denied. The decision in that case 
reasserted the principle that interest in condemnation pro-
ceedings does not begin until there has been a taking. 
After noting the several incidents asserted to constitute 
a taking, we held that there was no interval between the
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taking of the property there and payment for it. Thus 
the question we have considered here was neither directly 
involved, raised, nor given special consideration. A fur-
ther incidental distinction between that case and this is 
that in the Danforth case the contract did not anticipate 
that the taking would precede payment.

Turning now to the right to interest under the contracts, 
and apart from the contention regarding the Fifth Amend-
ment, we find that the contracts have no provision for 
payment of interest. No statute authorizes the payment 
of interest in cases like this. In the absence of specific 
contract or statutory provisions no interest runs against 
the Government even though the Government’s payment 
for the contract purchases be delayed. See Smyth v. 
United States, 302 U. S. 329,353; United States v. Thayer- 
West Point Hotel Co., 329 U. S. 585, 588; United States v. 
N. Y. Rayon Importing Co., 329 U. S. 654, 659-660.

There is some argument that interest should be allowed 
because the Declaration of Taking Act, 46 Stat. 1421, 40 
U. S. C. § 258a, under which condemnation proceedings 
were filed, authorizes payment of interest from the date 
property is taken. Cf. United States v. Thayer-West 
Point Hotel Co., supra, p. 588. This provision, however, is 
no more than a statutory embodiment of the rule for deter-
mining constitutional “just compensation” in the absence 
of a governing contract, and what we have already said 
is equally applicable to the claim for interest under the 
statute. It contains no specific provision for interest 
on Government contracts of purchase. And here, while 
the litigation was under the condemnation statute, the 
petitioners’ reliance on the purchase price provisions of 
the contracts as to value took these claims for interest 
outside the purview of the interest provisions of the Decla-
ration of Taking Act, and left them to be governed by the 
interest rules which would have applied had suit been
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brought by petitioners to enforce the contract terms. Pe-
titioners were barred from receiving interest in any pro-
ceeding for the reason that their contracts contained no 
promise to pay interest.

Affirmed.

Mr . Just ice  Reed  and Mr . Justi ce  Douglas , dis-
senting.

“The stipulation merely had the effect of relieving the 
Government from having to make proof as to what was 
just compensation and of running the risk of having an 
amount fixed which might be unsatisfactory.” United 
States v. Baugh, 149 F. 2d 190, 192. The landowners’ 
“right to have interest is found in the Constitution and 
is neither found nor lost in the contract.” Id., p. 193. The 
justness of the claim for interest in these cases is underlined 
by the fact that the land was taken over four years before 
full payment was made. The United States renounced 
these contracts and retained possession of the properties 
by the Declaration of Taking Act, which by its terms, 46 
Stat. 1421, 40 U. S. C. § 258a, entitled the condemnee to 
interest on the value from the date of taking except as to 
sums paid into court. After the decision in Muschany N- 
United States, 324 U. S. 49, the Government carried out 
its condemnation suits and obtained titles to these proper-
ties by condemnation.

In these condemnation actions the agreed price, stated 
in the contracts, became the “just compensation” of the 
Declaration of Taking Act and by that Act interest was 
due for such amount as had not been deposited with the 
trial court when the declaration was filed. Interest for 
the period between the declaration and the payment of 
the value into the trial court should be allowed on the 
amount by which the sum fixed in the final decree exceeded 
the sum deposited with the declaration of taking.
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After confirmation of a plan for reorganization of a railroad under 
§ 77 of the Bankruptcy Act had been affirmed by this Court, 328 
U. S. 495, the debtor moved in the District Court for a re-examina-
tion of the plan in the light of circumstances which had changed 
since the Interstate Commerce Commission’s hearings on the plan. 
The debtor specified three categories of changed conditions: (a) 
The decline in money rates to a level far below the rates prevailing 
at the time of the Commission’s hearings, (b) the recent purchase 
by private capital for private operation of a steel plant which had 
been constructed by the Government during the war in the area 
served by the railroad, and (c) a permanent elevation of the na-
tional income through intensified industrial activity involving for the 
indefinite future a greatly increased demand for railway transporta-
tion. The debtor prayed that, upon re-examination, the District 
Court set aside its orders approving and confirming the plan and 
refer the proceeding back to the Interstate Commerce Commission 
for the formulation of a new plan. Held:

1. Re-examination would not be justified in this case; because the 
debtor has failed to allege the existence, since this Court’s decision 
affirming the confirmation of the plan, of changed conditions of a 
kind not envisaged and considered by the Commission in its delibera-
tions upon or explanations of the plan. P. 611.

2. This Court having ruled in its prior decision that in this reor-
ganization no changed circumstances, up to that date, presented to 
it by the debtor or other respondents in that review justified a re-
examination of the plan as confirmed, that ruling was binding on 
the District Court and the Circuit Court of Appeals as to changed 
circumstances arising after the order of confirmation and prior to 
the decision of this Court. P. 612.

3. While power rests in a federal court that passes an order or 
decision to change its position on a subsequent review in the same 
cause, orderly judicial action, except in unusual circumstances, re-



608 OCTOBER TERM, 1946.

Syllabus. 329 U. S.

quires it to refuse to permit the relitigation of matters or issues 
previously determined on a former review. P. 612.

4. The changed conditions relied upon by the debtor in support 
of its motion for re-examination of the plan have been considered 
or anticipated heretofore by the Commission, the District Court, 
the Circuit Court of Appeals and this Court. Pp. 613-617.

5. Until it can be contended with some show of reasonableness 
that creditors senior to the creditors and stockholders whom the 
debtor represents here have received more in value than the face of 
their claims, the debtor’s insistence on a re-examination of the plan 
is without substantial support. P. 618.

6. While allegations of a petition for re-examination into a con-
firmed railroad reorganization plan need not contain allegations of 
the primary facts, they should allege ultimate facts, such as sales 
and values of securities or improved earnings, sufficient to indicate 
the factual basis for a re-examination; and such facts have not been 
alleged here. Pp. 618-619.

7. To open a confirmed plan of railroad reorganization, assuming 
the power to do so, accepted after years of consideration, requires 
a showing by allegation of injustice to the complaining debtor or 
junior creditors far stronger than any made.here. P. 619.

8. The record affirmatively shows a proper basis for the valua-
tion and allocation of securities by the Commission and fails to show 
any sound basis for a re-examination on account of changed cir-
cumstances between the date of the Commission’s hearings and the 
date of this Court’s prior decision. P. 619.

9. As to the period since this Court’s prior decision, there is no 
basis in the record or in anything judicially known to this Court 
for a conclusion that there has been a significant change in interest 
rates, earnings available for interest, or traffic. P. 620.

10. The action of Congress in passing a bill pertaining to railroad 
reorganizations, which was vetoed by the President, does not require 
a stay to await further enactments that might affect this reorganiza-
tion, since this Court does not know whether any changes will be 
enacted and must continue to act under existing law. P. 620.

11. The public interest in what persons or corporations hold in 
the future a controlling voice in the management of this railroad has 
already been considered and protected by the Commission. P- 
620.

12. Nothing before or since the confirmation of this plan indicates 
any disregard by the Commission or the courts of the interests of 
operators, stockholders, creditors or the public. Pp. 620-621.

Order denying petition affirmed.
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After confirmation of a plan for reorganization of a rail-
road under § 77 of the Bankruptcy Act had been affirmed 
by this Court, 328 U. S. 495 (rehearing denied, 329 U. S. 
824), the debtor moved in the District Court for a re-ex-
amination of the plan in the light of circumstances which 
had changed since the Interstate Commerce Commission’s 
hearings on the plan (254 I. C. C. 6). The District Court 
dismissed the petition. The debtor appealed to the Cir-
cuit Court of Appeals and a Judge of that Court issued an 
order staying proceedings in the District Court to consum-
mate the plan. Under Judicial Code § 240 (a) this Court 
granted a writ of certiorari before judgment in the Circuit 
Court of Appeals. 329 U. S. 708. The order of the Cir-
cuit Judge directing a stay of the consummation of the 
plan is vacated and the order of the District Judge denying 
the petition is affirmed, p. 621.

George D. Gibson and Kenneth F. Burgess argued the 
cause for petitioners. With them on the brief were Henry 
W. Anderson, John W. Riely, Morrison Shafroth, William 
Grant, Walter J. Cummings, Jr., Alexander M. Lewis, Ed-
win S. S. Sunderland, James L. Homire, W. A. W. Stewart 
and Arthur A. Gammell.

William V. Hodges and Frank C. Nicodemus, Jr. argued 
the cause and filed a brief for respondents.

Mr . Just ice  Reed  delivered the opinion of the Court.
On November 29, 1944, the District Court for the Dis-

trict of Colorado confirmed a plan of reorganization for 
the debtor, the Denver & Rio Grande Western Railroad 
Co., 62 F. Supp. 384, notwithstanding the rejection of 
the plan by holders of the General Mortgage bonds pur-
suant to § 77 (e). Upon appeal the Circuit Court of 
Appeals reversed the order of confirmation. This Court 
granted certiorari, reversed the Circuit Court and affirmed 
the order of confirmation. 328 U. S. 495. The debtor con-
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sistently opposed the plan throughout those proceedings. 
After the opinion of this Court was filed on June 10,1946, 
the debtor petitioned for a rehearing, which was denied 
October 28,1946. At about the same time as that of filing 
its petition for rehearing, it moved in the District Court 
(September 17, 1946) for a re-examination of the plan in 
the light of circumstances which had changed since the 
Interstate Commerce Commission’s hearings on the plan 
in May, 1941. 2541. C. C. 5,6. The debtor specified three 
categories of changed conditions: “(a) The decline in 
money rates to a level far below the rates prevailing at 
these dates; (b) The recent public offering by the Gov-
ernment and purchase by private capital for private oper-
ation of the steel plant at Geneva, near Provo, Utah, 
which had been constructed by the Government in the 
exigencies of the War at a cost in excess of $200,000,000; 
(c) A permanent elevation of the National income through 
intensified industrial activity involving for the indefi-
nite future a greatly increased demand for railway 
transportation.”

The debtor prayed that upon re-examination the 
District Court set aside its order of October 25, 1943, 
approving the plan, and its order of November 29, 1944, 
confirming the plan, and refer the proceeding back to 
the Interstate Commerce Commission for the formulation 
of a new plan. After a hearing on a motion to dismiss 
the debtor’s petition but without the introduction of evi-
dence, the District Court dismissed the petition on October 
30, 1946, on the grounds that the order of confirmation 
determined the rights of participation and that the Dis-
trict Court did not now have power to reopen the pro-
ceedings. The District Court also held that the petition 
failed to state a case that justified reconsideration. The 
debtor filed notice of appeal and requested a stay of 
execution of the plan on the same day; the latter motion
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was denied by the District Court at that time. Thereupon 
the debtor docketed its appeal in the Circuit Court of 
Appeals and applied for an order staying execution of the 
plan until the appeal should be considered. This appli-
cation of the debtor was granted on November 2,1946, by 
an order of Judge Phillips staying proceedings in the Dis-
trict Court to consummate the plan. A petition for cer-
tiorari to the Circuit Court was filed in this Court under 
Judicial Code § 240 (a) which asked that we grant a writ 
of certiorari to the Circuit Court of Appeals, before judg-
ment, and that the order of the District Court be affirmed 
in this Court. The grounds urged were that the action 
of the respondent was in violation of the mandate of 
this Court issued June 10, 1946, and that even if the 
mandate had not been violated the denial of the petition to 
reopen proceedings on the plan was not appealable because 
the petition for re-examination was in reality a petition for 
rehearing. Further, petitioner urged that this Court take 
and decide the whole case because the claim of change of 
circumstances was repetitious of the same claim rejected 
by this Court in its June, 1946, decision and that no alle-
gations were made sufficient to justify a re-examination of 
the plan on account of- changes in circumstances since the 
June decision. Because of the importance of the ques-
tions raised to the efficient administration of railroad reor-
ganizations under the Bankruptcy Act, we granted cer-
tiorari. 329 U. S. 708.

We may assume, arguendo, that both this Court upon 
appeal from an order of confirmation in bankruptcy, and 
the bankruptcy court itself, after its order of confirma-
tion has been affirmed on review (11 U. S. C. § 205 (f)), 
may take cognizance of subsequent changes in conditions 
and order a plan re-examined by the Interstate Commerce 
Commission. On that assumption, we are of the opinion 
that the debtor has failed to allege the existence of changed 
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conditions since our decision of June 10,1946, of a kind not 
“envisaged and considered by the Commission in its de-
liberations upon or explanations of the plan.” Recon-
struction Finance Corp. v. Denver & R. G. W. R. Co., 328 
U. S. 495, 522. We do not therefore think that re-exami-
nation would be justified in this case.

The conclusion in the foregoing paragraph removes the 
necessity of considering the question whether the respond-
ent disregarded the effect of the judgment of this Court 
of June 10, 1946, which affirmed the orders of approval 
and confirmation of the plan. Likewise it disposes of any 
necessity to determine whether this petition in the Dis-
trict Court was in reality a request for a rehearing. Cf. 
United States v. Socony-Vacuum Oil Co., 310 U. S. 150, 
247.

Upon the same assumption employed above, we ruled 
in our decision of June 10, 1946, 328 U. S. 495, 534, 
that in this reorganization no changed circumstances, up to 
that date, presented to us by the debtor or other respond-
ents in that review justified a re-examination of the plan 
as confirmed. This ruling was binding upon the District 
Court and the Circuit Court of Appeals as to changed 
circumstances arising after the order of confirmation and 
prior to our decision. When matters are decided by an 
appellate court, its rulings, unless reversed by it or a supe-
rior court, bind the lower court. Thus a cause proceeds 
to final determination. While power rests in a federal 
court that passes an order or decision to change its position 
on a subsequent review in the same cause, orderly judicial 
action, except in unusual circumstances, requires it to 
refuse to permit the relitigation of matters or issues pre-
viously determined on a former review.1

1 Great Western Telegraph Co. v. Burnham, 162 U. S. 339, 344; 
King n . West Virginia, 216 U. S. 92, 101; Messenger v. Anderson, 225 
U. S. 436, 444; Wichita Co. v. City Bank, 306 U. S. 103, 106. Cf. 
Chaffin v. Taylor, 116 U. S. 567, 572.
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The debtor’s brief and the opinion of the Circuit Court 
of Appeals on the hearing of the review of the orders of 
approval and confirmation of the plan make clear that 
changed circumstances in the period between the Inter-
state Commerce Commission hearings in May, 1941, and 
our decision of June 10, 1946, of a like character with 
those now alleged, were relied upon by the debtor in its 
former effort to set aside the District Court’s orders of 
approval and confirmation. The debtor argued on the 
former review, as it again argues, that the plan should 
not be confirmed because of the “radical lowering for the 
indefinite future of money rates.” And it was emphasized 
at that time that capitalizing on these lower rates would 
permit the issuance of a greater volume of securities 
against earnings of the debtor, and consequently a larger 
allotment to presently dissatisfied creditors. Every exam-
ple of railroad refinancing, listed in respondent’s present 
brief to support by illustration the argument of falling 
interest rates, was listed in the brief on the last review for 
the same purpose. The purpose was to set forth instances 
of the issue of railroad securities at interest rates definitely 
lower than those borne by the debtor’s issues. The debtor 
in its brief of that time also argued the beneficial effects 
of the “permanent elevation of National income” upon 
the anticipated earnings of the debtor. Lastly, the debtor 
there pointed out that the establishment and construc-
tion of the great Geneva steel plant was “certain to be 
revolutionary in its contribution to the new earning power 
of the Debtor . . .” Although it did not then rely, as it 
does now, upon the purchase of that corporation by private 
capital, the argument, then as now, was that the prospec-
tive business from a great steel plant was a factor indicat-
ing higher earnings. The plant may or may not turn 
out to be strategically located for private low cost oper-
ation and distribution. The shift of ownership has only 
moderate significance.
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In sum, the very kinds of changed circumstances which 
were argued here formerly as reasons for not approving 
and confirming the plan of reorganization were presented 
by the petition now under review to the District Court 
as reasons why that court should vacate its orders of 
approval and confirmation, and remand the plan to the 
Commission for reconsideration. The debtor argues that 
it only urged this Court to take judicial notice of the 
existence of these changed circumstances, and that our 
refusal to do so should not bar it from proving these 
changes in the District Court. Our holding was not based 
upon a conclusion that this Court could not take judicial 
notice of changes in economic conditions subsequent to 
approval by the Interstate Commerce Commission. We 
concluded that, even if weighed, the alleged changes were 
not of a kind which justified re-examination of the plan. 
328 U. S. 495, 534.

The questions of interest rates and increased earnings 
from the Geneva steel plant were considered by the 
Commission and the District Court before the order of 
confirmation. The approval of the plan by the Com-
mission on June 14, 1943, appraised economic changes 
subsequent to the hearings. 254 I. C. C. 349, 356, 358, 
359.

The Commission gave consideration to the interest rates 
the proposed securities should bear. 328 U. S. 495, 515, 
516. There was a forecast of available income of 
$6,215,423 for annual charges in a future normal year. It 
was thought that this would support a capitalization of 
$155,000,000 plus, even though more than $35,000,000 of 
that represented by common stock participated only in 
earnings above the estimated normal except as to long- 
range advantages from capital investments and bond sink-
ing-fund payments that had the effect of increasing the 
value of the common stock equities. 254 I. C. C. 15, 356.
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As appears from the tables of capitalization, annual 
charges and distribution of securities, 328 U. S. 495, 502- 
503, the interest rates chosen varied with the type of se-
curity. As none of the authorized securities are alleged by 
the debtor to have shown values much above par, the 
chosen rates of return have not proven to be excessive. 
See note 6, infra. From the various recommendations as 
to the proper interest for the new first mortgage bonds, the 
Commission selected finally a fixed rate of three per cent 
and a contingent rate of an additional one per cent.2 233 
I. C. C. 537, 542, 554-5; 254 I. C. C. 15, 387. To guard 
against a drain upon the reorganized railroad if interest 
rates should fall, a provision appears in the plan3 for re-
funding the authorized first mortgage bonds at a maximum 
premium of 5 per cent. This gives protection to the reor-
ganized road if not to the unpaid creditors and excluded 
stockholders.

Much the same situation exists as to the Geneva Steel 
Plant. A discussion occurred before the District Court 
on October 23, 1942, in which it was recognized that the 
plant would make a substantial contribution to the traffic 
of the road. This was the basis for further consideration 
before approval by the Commission on its reconsideration 
of the plan, 254 I. C. C. 349, 356. The effect of the exist-
ence of this plant received further consideration in the 
Circuit Court of Appeals, 150 F. 2d 28,34,38,43.

As we indicated above, the alleged increases in the 
national income were briefed and decided contrary to the 
debtor’s contention on the former review. Nothing was 
called to our attention in the former review to indicate that 
an increased level of economic activity above that in actual

2 The earnings contingency which authorized the payment of the 
prior contingent interest, as expressed in technical detail at 254 I. C. C. 
393-94, was the net income less certain fixed charges.

3 2541. C. C. 387.
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existence when the order of confirmation was issued had 
occurred beyond that anticipated by the Commission.4 
Earnings available for interest depend upon costs as well 
as upon revenue. It might be added to this Court’s com-
ments on railroad rate increases, 328 U. S. 495, 522, 
n. 29, that in handing down its order of December 5, 
1946, granting certain increases, the Interstate Commerce 
Commission considered the necessity of meeting the 
increased costs.5

4 The national income* as reported in the annual publication of the 
Department of Commerce, The Survey of Current Business, for the 
following years was, in billions:

1940............................ 77.6 1943.......................... 149.4
1941............................ 96.9 1944.......................... 160.7
1942............................ 122.2 1945.......................... 161.0

The national income as computed by the Department of Commerce
is tentatively estimated at 164.0 billions for 1946; for 1947, no state-
ment of an expected increase. See The Economic Report of the 
President to the Congress, of January 8, 1947, H. Doc. No. 49, 80th 
Cong., 1st Sess., as required under the Employment Act of 1946, 60 
Stat. 23.

The Dow-Jones average of the ten first-grade rails was 117.25 on 
June 10, 1946, but had fallen to 110.73 on December 30, 1946. The 
market bid for the first bonds of the reorganized debtor, when, as, 
and if issued, was 101 on June 10,1946, but had fallen to 89 on Decem-
ber 30, 1946. These latter figures are from the Commercial and 
Financial Chronicle, issues of June 10 and December 30, 1946.

*National income is the total net income earned in production by 
individuals or businesses.

5 While the reports of the Commission deal with the national rail-
road situation rather than with individual roads, an examination of 
them does not indicate that the Commission intended to supply by 
means of the increase in rates a net railway operating income suf-
ficient to give a rate of return on invested capital substantially higher 
than for normal pre-war years. 264 I. C. C. 695, 722, 728; I. C. C., 
Ex parte No. 162, December 5, 1946, mimeographed report, p. 7.

See the discussion of increased revenue and costs, mimeographed 
report, supra, pp. 3, 4, 5.
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The Commission made no finding that the cash value 
of the securities allocated to the senior creditors paid them 
in full. To justify the change of position of creditors 
from fully secured to partially secured, creditors were given 
opportunities to participate in profits through common 
stock ownership with a chance at larger earnings than the 
Commission’s forecast anticipated. We held the priority 
rule was satisfied by this type of allocation. This was 
explained by our decision on the last review. 328 U. S. 
495, 517-518. The debtor has made no allegation, 
either in this effort for re-examination or before, that the 
existing cash value of the securities allotted any creditor 
has ever aggregated the amount of the creditor’s claim 
against the debtor.6 We think the absence of such an 
allegation, of itself, demonstrates that the plan is not, 
because of excessive interest, unfair to the debtor or those 
for whom it is allowed to appear.

6 As far as they are readily available to us, the ranges of the reor-
ganized road’s securities traded on a when, as and if issued basis have 
been as follows:

1.945 1946
High Low High Low

First Bonds............................. 103 82 102 89
Income Bonds......................... 89% 44% 89 50
Preferred Stock....................... 75% 37
Common Stock....................... 35% 16

Bond ranges are from Year’s End Edition of Moody’s Bond Record, 
Vol. 14, No. 1, January 10, 1947; stock ranges are from Standard & 
Poor’s Earnings and Ratings Stock Guide, Year’s End Edition, 
January, 1947.

The highest market bids on the securities so far this year are, so 
far as the figures are available to us:

First Bonds..................................................................... 89
Income Bonds................................................................. 62
Preferred Stock............................................................... 50
Common Stock............................................................... 16%

From Commercial & Financial Chronicle, Editions of January 6, 
January 13, and January 20,1947.
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Until it can be contended with some show of reasonable-
ness that the creditors senior to the creditors and stock-
holders whom the debtor represents here have received 
more in value than the face of their claims, the debtor’s 
insistence on a re-examination of the plan is without sub-
stantial support. See Northern Pacific Ry. Co. v. Boyd, 
228 U. S. 482; Group of Investors v. Milwaukee R. Co., 
318 U.S. 523,541.

Not only does the debtor fail to allege any actual sales 
or values of the securities which would show that the 
creditors have received through the allotted securities pay-
ments on their claims in excess of their face, but there is 
no allegation of a radically improved situation as to this 
railroad’s earnings available for interest.7 Although dis-
tortions of income available for interest from varying 
causes do appear in the reports of the Trustees, available 
interest is an important figure as a basis for the considera-
tion of capitalization. Traffic comparisons are not specifi-
cally set out.8 While the allegations of a petition for

7 The annual reports of the Trustees to stockholders show the income 
available for interest as follows:

1942..........................................................$17,044,420.39
1943....................................................... 11,573,667.94
1944 ....................................................... 8,157,880.25
1945....................................................... 1, 503,289.07 Dr*

In 1946 the income available for all fixed charges at the end of 
eleven months was $3,405,118.00.

*This deficit is shown after deducting from gross earnings a tax 
accrual for prior years of $3,648,589.63 (in addition to the tax accrual 
for the year 1945) and $12,790,657.50 in amortization of war facilities.

8 Revenue freight carloading weekly report of American Association 
of Railroads shows car loadings for the month of December for the 
years 1941 to 1946 as follows:

1941......................... 14,045 1944......................... 15,308
1942......................... 16,915 1945......................... 12,007
1943......................... 14,571 1946......................... 13,517
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re-examination into a confirmed railroad reorganization 
plan need not contain allegations of the primary facts, the 
allegations should allege ultimate facts, such as those just 
referred to, sufficient to indicate the factual basis for a re-
examination. The allegations of changed conditions in 
this petition to the District Court do not have the spec-
ificity of those which caused this Court in 1932 to direct an 
injunction against a Commission order of 1930 that was 
based on hearings that antedated the depression, begin-
ning in 1929.9 The ruling in that case has not been 
extended to authorize the reopening of hearings before the 
Commission because of alleged changes in conditions. For 
cases of that type, this Court has pointed out, there must 
be a showing of substantial injury.10 We have approved a 
statement that the Atchison case rested upon exceptional 
facts.11

To open a confirmed plan of railroad reorganization, 
assuming the power to do so, accepted after years of con-
sideration, requires a showing by allegation of injustice 
to the complaining debtor or junior creditors far stronger 
than any here made. Compare Pewabic Mining Co. v. 
Mason, 145 U. S. 349, 356, 367; Group of Investors v. Mil-
waukee R. Co., 318 U. S. 523,543.

Much of what we have written is directed at the sug-
gestion that there should be a plenary re-examination of 
reorganization proposals for the Denver & Rio Grande. 
As to that suggestion, we are of the opinion that the rec-
ord affirmatively shows a proper basis for the valuation 
and allocation of securities by the Commission, 328 U. S. 
495, 502-503, and that the record fails to show any sound

9 Atchison, Topeka & Santa Fe Railway Co. v. United States, 284 
U. S. 248, 256.

10 United States v. Northern Pacific Railway Co., 288 U. S. 490, 494.
11 Interstate Commerce Commission v. City of Jersey City, 322 U. S. 

503,515.

727731 0—47---- 45
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basis for a re-examination on account of changed circum-
stances between May, 1941, and June 10,1946.

So far as the period since June 10, 1946, is concerned, 
there is no basis in this record or in anything judicially 
known to us for a conclusion that there has been a signifi-
cant change in interest rates, earnings available for interest 
or traffic. Nor do we see that the action of Congress in 
passing S. 1253, on July 31, 1946, should persuade us to 
require a stay to await further enactments that might 
affect this reorganization. It was vetoed. President’s 
Memorandum of Disapproval, August 13, 1946. Our 
understanding of our duties under the Railroad Reor-
ganization Act, in the face of strong criticism of its pro-
visions, was expressed in the former review of this plan, 
328 U. S. 495,509,510. It need not be repeated. We must 
continue to act under the now existing law. Whether 
or not changes may be made that will effect this reor-
ganization, we do not know. It is quite understandable 
to us that stockholders strive to preserve the equities of 
their investments and that creditors should feel, in this 
case, that they have not recovered the value of their in-
vestment. Such convictions are to be respected.

The suggestion is made that there is a public interest 
in what persons or corporations hold in the future a con-
trolling voice in the management of this railroad. This 
matter had the consideration of the Commission, 254 
I. C. C. at 367 et seq. The plan adopted contains a ten- 
year voting trust for the new stock with Commission-regu-
lated provisions for its sale. 254 I. C. C. at 400. The 
record does not present any ground for concluding that 
the new owners will be any the less solicitous for the 
public welfare than those who, at present, hold the stock 
certificates.

However, nothing before or since the confirmation of 
this plan indicates any disregard by the Commission or 
the courts of the interest of operators, stockholders, the
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creditors or the public. When the Interstate Commerce 
Commission finds the value of a railroad system by any 
means, the correctness of the result cannot be mathe-
matically proved or disproved. The difficulties of ap-
praisal are multiplied by the necessity of looking into the 
future to estimate earnings. Earnings estimates are made 
with allowance for changing economic conditions. So 
are interest rates. All this is recognized by everyone; but 
the Commission has found no better way to determine the 
allocation of new securities among the various classes of 
stockholders or of creditors of a railroad with their differ-
ent rights. Cf. Reconstruction Finance Corp. v. Denver 
& R. G. W. R. Co., 328 U. S. 495,505-509.

The reorganization should be carried out. The order of 
the Circuit Judge in directing a stay of the consummation 
of the plan is vacated and the order of the District Judge 
of October 30, 1946, denying the petition is affirmed.

Mr . Justice  Frankfurter , dissenting.
Formally, this is a litigation between private litigants, 

creditors quarreling over their share in the capitalization 
of a reorganized enterprise. Intrinsically, the case con-
cerns issues of serious public importance. Control of one 
of the major railroad systems of the country is at stake. 
Disposition of the controversy brings into play consider-
ations of policy on which the Congress and the President 
have clearly expressed themselves with relevance to the 
problem before the Court.

The peculiar and controlling public aspect of the case 
is emphasized by the position taken by the Government. 
The Government frequently intervenes as amicus curiae 
in so-called private litigation to present the dominant pub-
lic aspects of such litigation. In the earlier stages of this 
litigation the Government was in fact a party of record. 
Through one of its agencies, the Reconstruction Finance 
Corporation, the Government is itself a creditor. When
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the plan for reorganization, now ordered to be carried 
out, was found by the Circuit Court of Appeals not “fair 
and equitable,” and justifiably rejected by the general 
bondholders whose claims constituted about one-fourth 
of the entire debt of the railroad, the Government here 
joined the present petitioners in urging reversal of that de-
cision and approval of the plan. See 150 F. 2d 28, and 328 
U. S. 495. After such reversal here, the case went back to 
the District Court and the present proceedings were begun 
for re-examination of the plan. The District Court dis-
missed these proceedings, but an order by the Circuit 
Court of Appeals stayed the execution of the plan until 
the court had opportunity to consider an appeal duly 
docketed. When a petition for certiorari was filed here 
to lift the case out of the Circuit Court of Appeals 
before it could be heard, the Government no longer asked 
this Court to approve the plan which it had supported 
here last March. Instead, the Government bowed itself 
out of the case. What has happened to make the Gov-
ernment abstain from standing on the decision which it 
obtained here last June? That which has happened con-
strains me to the view that the Denver and Rio Grande 
reorganization plan calls for further scrutiny, and should 
not, as matters now stand, be carried out.

What has happened since this Court rendered its deci-
sion last June? The Government, in its memorandum 
of abstention, states it succinctly and with candor:

“Because of the action of the Congress last Summer 
in passing the Bill known as S. 1253 and the reasoning 
of the President’s Memorandum of Disapproval, 
dated August 13, 1946, both of which indicated dis-
approval of certain features of railroad reorganiza-
tions approved pursuant to the provisions of Section 
77 of the Bankruptcy Act, which is the existing law, 
the RFC, as an agency of the United States created
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and existing by virtue of Congressional enactment, 
is not taking any position as to whether the petitions 
should be granted.”

The decisive change in relevant circumstances, which thus 
caused a decisive change of position by the Government 
since the case was here originally, is the essential basis for 
the debtor-railroad’s unsuccessful effort in the District 
Court to secure re-examination of the reorganization plan, 
and was presumably the basis for the order of Judge Phil-
lips in the Circuit Court of Appeals staying proceedings 
in the District Court to consummate the plan.

This controlling change in circumstances is dismissed by 
the Court with the observation that “the action of Con-
gress in passing S. 1253 . . . was vetoed. President’s 
Memorandum of Disapproval, August 13,1946.” But the 
decisive consideration is not that the President vetoed the 
bill but why he vetoed it. The President left no doubt 
regarding the grounds of his veto. In the interest of an 
adequate appreciation of them the full text of his Memo-
randum is made part of this opinion (Appendix I). The 
President did not veto the bill because he disapproved its 
purposes. He vetoed the bill because it was too weak, in 
some of its provisions, for carrying out those purposes. 
“By withholding my signature to this bill,” wrote Presi-
dent Truman, “I do not intend to indicate that I favor the 
pending reorganization plans. I am in agreement with 
those objectives of the bill which prevent undesirable con-
trol of the railroads, either immediately or within a few 
years, and which prevent forfeitures of securities.” He 
continued: “I believe that the next Congress can pass a bill 
which will meet the stated objections and which will be in 
the best interests of the public, the railroads, the bond-
holders and other creditors, and the stockholders.” These 
are not merely the views of the President of the United 
States. They are the views of a President with expert
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knowledge of the subject, gained through years of active 
participation in the most elaborate investigation of rail-
road reorganizations ever conducted by a Congressional 
committee.

The President’s veto statement elicited a prompt re-
sponse from leaders of the Conference Committee out of 
which the vetoed bill came. They represented both 
Houses and both parties. The statement deserves quo-
tation in full:

“Statement of Members of Congress Regarding 
Further Legislation

“The railroad reorganization bill, S. 1253, was the 
culmination of over 3 years of intensive effort to save 
$2,000,000,000 of investments made by hundreds of 
thousands of stockholders and junior bondholders in 
railroads now in process of reorganization under sec-
tion 77 of the Bankruptcy Act. Those investments 
will be wiped out under pending plans of reorganiza-
tion unless legislation is enacted to prevent it. This 
bill was designed and passed by the Congress pri-
marily for that purpose.

“Those who have supported this legislation will be 
definitely heartened by the declaration of principles 
contained in the President’s memorandum stating 
why he withheld his signature from the bill. For it 
is clear that the broad principles announced by the 
President are shared by the proponents and support-
ers of this legislation. Broadening of the bill to meet 
the requirements of the President’s objections can 
and will be drafted. Such a bill will be promptly 
introduced at the next session of the Congress. As 
Congress has already overwhelmingly committed it-
self to such legislation and the President has declared 
that he, too, favors its purposes, the prompt enact-
ment of such a measure appears certain.
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“While this legislation was under consideration in 
the committees of the Senate and House, a number of 
courts and the Interstate Commerce Commission rec-
ognized the appropriateness of cooperating with Con-
gress in meeting this public problem and abstained 
from taking steps which would have carried forward 
any of the pending reorganization plans under section 
77. This was months before the legislation came up 
for a vote in either the Senate or House. Now that 
the legislation, both in the form in which it was re-
ported by the respective committees of the Senate and 
House and in the subsequent form contained in the 
conference report, was passed by an overwhelming 
vote in each Chamber and the objectives of the legis-
lation have received the approbation of the President, 
it is confidently hoped that the courts and the Com-
mission will take no steps in support or furtherance 
of pending reorganization plans under section 77, but 
will instead await action by the Congress and the 
President on legislation giving effect to the principles 
favored by both.

Clyde  M. Reed .
James  M. Tunnell . 
Sam  Hobbs .
Chauncey  W. Reed .

Washington, D. C.,
August 14., 19^6.”

It is difficult to believe that had the President signed 
S. 1253 this Court would have sustained the action of the 
District Court in dismissing out of hand the petition for 
re-examination of the reorganization plan. The consid-
erations of public policy which underlay that measure 
could hardly have been disregarded, for the inequities 
of this very reorganization plan were extensively cited 
in Congress as demonstrating the need for correction.
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This would have been so although Congress did not see fit 
to withdraw entirely the further jurisdiction of the District 
Court in these reorganization proceedings. But the 
grounds of the President’s veto only emphasize these con-
siderations of public policy. They should prompt a court 
of equity to stay its hand until further scrutiny of the 
plan. The bi-partisan statement of the conference leaders 
underwrites the President’s formulation of public policy. 
Of course, neither the President’s hopes nor the confidence 
of Congressional leaders insures legislation. But if the 
realization of the desires of the President and the expecta-
tions of bi-partisan Congressional leaders concerned with 
this legislation would affect, as I cannot believe it would 
not, the action of a court of equity when asked to enforce 
this reorganization plan, the Court ought not to proceed on 
the assumption that the legislation as outlined by the 
President will not be forthcoming.

We are dealing here not with an ordinary litigation as to 
which courts are exercising conventional judicial author-
ity. The courts are carrying out the legislative mandate 
of Congress as to the considerations of public policy by 
which the role of the judiciary in railroad reorganization 
should be guided. The primary responsibility is lodged 
with an agency of Congress, the Interstate Commerce 
Commission. This Court’s jurisdiction is at once very 
limited and novel. If legislation which would make it 
the duty of the Court to reconsider the reorganization 
plan now before us is really in prospect, only the most 
imperative public emergency should require this Court 
to engage in a race with the President and Congress in thé 
disposition of questions of public policy. Cf. Pennsyl-
vania v. Wheeling and Belmont Bridge Co., 13 How. 518, 
and 18 How. 421.

Moreover, Congressional intention has not been latent 
and conjectural since last summer. Legislation, as sug-
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gested by the President, appears to have every prospect of 
prompt consideration in the new Congress. In submitting 
a joint bi-partisan resolution (see Appendix II of this 
opinion) dealing with railroad reorganizations, after re-
ferring to the President’s Memorandum of Disapproval 
and the Statement of Members of Congress Regarding 
Further Legislation, supra, Senator Reed stated that

“preliminary discussions have already been agreed to 
with Members of the House, with a view to expediting 
this legislation in the Eightieth Congress. It is hoped 
that it can be taken up, in a preliminary stage, with 
the White House so that the greatest possible speed 
can be secured for the legislation to be finally enacted 
in the Eightieth Congress.”

The Court rightly assumes that neither this Court nor 
the District Court is concluded by what was decided here 
last June. Changed circumstances, of course, may re-
quire the re-examination of a plan by the Interstate Com-
merce Commission. First and last, this is a proceeding 
in equity, and until a decree consummating a plan of reor-
ganization is finally signed it is the duty of a court of 
equity not to make of itself an instrument of inequity. 
Peculiarly is this so where the paramount interest is that of 
the public, though the formal litigation is carried on by pri-
vate parties. In such a situation we are not restricted to 
the specific claims of the formal litigants. We are not re-
stricted to the limited specific financial factors which, in 
the debtor’s opinion, have affected the situation since last 
June. The decisive issues are those posed by the Con-
gress and the President. The real question before the 
Court is whether, in the light of events since its prior deci-
sion, there is a solid basis for the judgment which we are 
asked to enforce. To be sure, even in a court of equity 
a matter once adjudicated should not be relitigated even 
though the litigation is still open, as it always is until
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there is a final decree. Usually reconsideration of an 
interim determination because of “changed conditions” 
implies new events in nature. But new understanding 
of old facts or hitherto unexplored relevant facts 
may constitute the most significant kind of change in 
circumstances.

The essence of the matter before the Court is this. We 
are asked to give our imprimatur to a plan of far-reaching 
implications to the public interest, in that it concerns the 
control of one of the major railroad systems of the nation. 
That plan was born of the confused uncertainties of the 
war years, after a long period of incubation and many 
changes. Judgment often involves prophecy, and all 
prophecy has an element of guesswork. But guessing can 
be less rather than more. How much guesswork is in-
volved in this plan has been candidly indicated by mem-
bers of the Interstate Commerce Commission. To expect 
a “normal” period, in the sense of assured stability, for a 
good stretch ahead is doubtless to pursue a will-o’-the- 
wisp. But the President’s message pointed to factors to 
which certainly no adequate attention has thus far been 
paid in these proceedings.

The President spoke of the “evil, present in reorganiza-
tions under section 77, of permitting improper control of 
railroads after their reorganization.” Repeatedly he re-
ferred to this vital aspect of the public interest, the protec-
tion of which requires “that reorganizations shall place 
control of railroads in persons primarily concerned with 
transportation for the communities served and for the na-
tion as a whole, without any strings direct or indirect, con-
ditional or otherwise, to institutions or others in distant 
financial centers.”

Here is certainly a matter of prime relevance in ascer-
taining whether this reorganization plan should be given 
final judicial sanction. The control of this major railroad 
system is to pass into the hands of the so-called insurance
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group in New York and its two largest lending national 
banks. The directions in which insurance companies have 
in the past exerted their power over the railroads of the 
country are not calculated to give confidence in future con-
trol by them. The geographical and functional remote-
ness of powerful financial interests in New York, in rela-
tion to a railroad system operating in Colorado and Utah, 
bars that single-minded attentiveness and pioneering 
enterprise which characterized great railroad men like 
Edward H. Harriman, James J. Hill and Daniel Willard.

Another ground of President Truman’s dissatisfaction 
with S. 1253 was its failure to deal adequately with the 
“grossly excessive interest rates now wasting the funds of 
the railroads in section 77 proceedings.” To be sure, the 
Interstate Commerce Commission was not unmindful of 
the present low interest levels when it approved the 1943 
reorganization plan. It is safe to say, however, that the 
significance of the sharp drop in interest levels has recently 
been made more manifest and further inquiry would lay 
it bare.

Finally, the President seemed much concerned by need-
less forfeitures under reorganization plans. In all discus-
sions in Congress, the plan before us was given as a con-
spicuous example. The avoidance of forfeitures does not 
involve large capitalizations. It is to be avoided in other 
ways, such as calling for tenders of bonds by bondholders 
and their purchase by court trustees at the below-par 
prevailing market prices.

On two of these important aspects of sound financing in 
railroad reorganizations, proper interest rates and what 
has been called “the painless reorganization of the railroad 
debt structure,” (see speech of Senator Vandenberg, Au-
gust 3, 1939, 76th Cong., 1st Sess., 84 Cong. Rec. 11127), 
the record here is slender indeed, if not barren.

Here are lines of crucial public interest to which the 
Congress and the President have called authoritative at-
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tention since the case was last here. These are matters on 
which the Court should satisfy itself on its own initiative 
whether or not private litigants have adequately pre-
sented them. The Court is not passing merely on specific 
issues framed by the parties or on the narrow claims on 
which the parties press for reconsideration. Abstractly, 
no one will reject what the President has called the princi-
ple that “reorganizations must give primary consideration 
to the public interest.” But that public interest is in the 
keeping of the courts. It must be safeguarded by them 
without regard to the manner in which those who have also 
private interests represent the public interest.

And what consideration is more compelling than that 
this reorganization be re-examined by the Interstate Com-
merce Commission in the light of the vast changes of the 
transforming six years since the Interstate Commerce 
Commission closed its record in this case, particularly in 
light of the scrutiny which these reorganizations have re-
ceived from the Congress and the President since this 
Court last considered the case? There is no suggestion 
that the interests of the railroad, or the public that it 
serves, or its creditors, will suffer by the delay necessary to 
explore further these basic issues before turning its control 
over to distant financial institutions. No one has sug-
gested that this railroad has not served the public effec-
tively while under court control, or that it cannot continue 
to do so until full inquiry dissipates the heavy clouds of 
doubt resting over this reorganization. To be sure, the 
road has been in reorganization since 1935. But it took 
four years for the formulation of the first reorganization 
plan and another four to formulate the additional plans. 
What Judge Learned Hand recently said of another situa-
tion is here applicable: “there can be considerations more 
imperative than the despatch of judicial business, even 
after delays so long as existed in this case. If the legally 
protected interests of any opposing parties are fully pre-
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served, it is not a good reason to deny others any reason-
able chance to protect their own interests that they have 
been long in asserting them.” Knight v. Wertheim & Co., 
158 F. 2d 838, 844. Surely the protection of the public 
interest in the special keeping of the Court is more impera-
tive than the despatch of judicial business, and no legally 
protected interest of those to whom the financial control of 
this road has been awarded can possibly suffer by full in-
quiry as to whether the paramount public interest has been 
properly safeguarded.

APPENDIX I.

Memorandum  of  Dis app roval .

I am withholding my approval of S. 1253, entitled “An 
Act to enable debtor railroad corporations, whose prop-
erties during a period of seven years have provided suffi-
cient earnings to pay fixed charges, to effect a readjust-
ment of their financial structures; to alter or modify their 
financial obligations; and for other purposes.”

Even though I am familiar with the deficiencies and 
inequities and the evils that exist under section 77 of' the 
present Bankruptcy Act, I fear that this new bill would 
not accomplish the purpose for which it was intended.

The bill contains two sections, the first of which con-
templates the prevention of bankruptcy proceedings where 
practicable; the second contemplates the reorganization of 
certain railroad carriers by the institution of proceedings 
under section 1 of the bill for readjustment of their 
financial affairs.

Objections which I have to the bill include the fol-
lowing :

The bill fails to direct specifically the immediate reduc-
tion of the grossly excessive interest rates now wasting 
the funds of the railroads in section 77 proceedings. Mil-
lions of dollars per year can be saved at once for each of
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the railroads in section 77 proceedings, by reducing the 
interest rates on their bonds and other debt down to the 
level of the interest rates paid by railroads not in section 
77 proceedings. I reiterate a statement which I made in 
my message to Congress on the state of the Union which 
is as follows, “low interest rates will be an important force 
in promoting the full production and full employment 
in the post-war period for which we are all striving.”

The bill does not adequately cure the evil, present in 
reorganizations under section 77, of permitting improper 
control of railroads after their reorganization.

The bill fails to provide full protection against forfeiture 
of securities and investments.

The level of fees and expenses in reorganization cases 
under section 77 has been excessive. This is not corrected 
in this bill. Affirmative provisions to curb this evil and to 
bring it under strict control should be included in any bill 
which may be enacted.

The bill excludes from its benefits certain railroads 
which should be brought within its provisions if it is to 
become law. In this regard it appears that the fifty mil-
lion dollar limitation in section 2 of the bill would ex-
clude some railroads for whose exclusion there appears to 
be no logical justification.

This bill fails to correct a serious abuse which I con-
demned in the course of the Senate railroad investigation. 
I refer to the abuse of diverting, under cover of a reorgani-
zation plan, the funds of a railroad for the purchase of its 
own stocks in the market.

On the other hand, the bill does incorporate principles 
for which I was one of the sponsors in the Senate. I com-
mend particularly the emphasis which the bill places on 
the principle that reorganizations must give primary con-
sideration to the public interest, and to the best interests 
of the railroads which are being reorganized.
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This requires among other things that reorganizations 
shall place control of railroads in persons primarily con-
cerned with transportation for the communities served and 
for the nation as a whole, without any strings direct or in-
direct, conditional or otherwise, to institutions or others 
in distant financial centers.

Such regard for the public interest will also help the 
stockholders, whether they be railroad employees who 
have invested in the stocks of the companies for which 
they work, or ordinary investors, desirous of safeguarding 
their investment, but not of helping any interest to cap-
ture control of their railroad. These stockholders, whom 
the bill justly seeks to protect against forfeiture, can and 
should get such protection, but without enabling any 
financial interest to use such legislation to acquire 
control.

By withholding my signature to this bill I do not intend 
to indicate that I favor the pending reorganization plans. 
I am in agreement with those objectives of the bill which 
prevent undesirable control of the railroads, either imme-
diately or within a few years, and which prevent forfeitures 
of securities.

I believe that the next Congress can pass a bill which 
will meet the stated objections and which will be in the 
best interests of the public, the railroads, the bondholders 
and other creditors, and the stockholders.

HARRY S. TRUMAN
The  White  House ,

August 13,19^6.

APPENDIX II.
(S. Res. 65, 80th Cong., 1st Sess., Jan. 22, 1947, Cong. Rec. p. 543.)

Whereas many railroads in the continental United 
States are in the hands of receivers and trustees because
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of insolvency proceedings brought under section 77 of the 
Bankruptcy Act, or through equity court procedure; 
and

Whereas the mileage of these railroads is approximately 
forty thousand, and the investment in road and equipment 
amounts to several billion dollars; and

Whereas many of these roads entered bankruptcy in 
1933,1934,1935, or 1936,10 to 14 years ago, and the earn-
ings of these roads in recent years have been sufficient to 
accumulate large cash amounts, and have placed such 
roads in a solvent position; and

Whereas, according to the best information available, 
court proceedings involving some very important rail-
roads are in such a condition that it is difficult if not im-
possible to approximate the time when reorganization 
under section 77 will be completed, and it is feasible for a 
number of these roads to retire part of their indebtedness, 
at a discount, and to refund or extend the maturity date of 
the balance of their indebtedness, and it further appears 
desirable to discharge such railroads from bankruptcy pro-
ceedings without the necessity of drastic reorganizations 
under section 77; and

Whereas the continued holding of roads that have be-
come solvent in trustee or receiver operation as insolvent 
roads, and further efforts to reorganize, under section 77, 
railroads which no longer need such reorganization, are 
contrary to the general public interest and contrary to 
sound public policy; and

Whereas the President of the United States has joined 
with Congress in going on record in favor of modifications 
of present reorganization legislation and in favor of the 
principles proposed by the appropriate committees of the 
Senate and House of Representatives in 1946, and in favor 
of the principles enacted by Congress in 1946, and the 
President has further urged the strengthening of such pro-
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posals and the adoption of further provisions to carry out 
those general principles: Therefore be it

Resolved, That the Committee on Interstate Commerce 
of the Senate is authorized and directed either as a com-
mittee, or through a duly constituted subcommittee, to 
make an investigation of the conditions surrounding the 
operation and handling of said railroads by trustees and 
receivers through the period of receivership or trusteeship; 
to ascertain the extent to which there should be elimina-
tion or reduction of any of the exceptions heretofore pro-
posed to legislation on this subject; to inquire into the 
causes for the failures, (a) to reduce the interest rates of 
railroads in receivership and bankruptcy proceedings; (b) 
to arrange for the reduction of the rates of interest payable 
by such railroads on their outstanding indebtedness; (c) to 
arrange for the refunding and extension of maturity dates 
of part or all of the indebtedness of such railroads while 
in the hands of the courts; (d) to call for the tender of 
bonds and the purchase of bonds of such railroads either at 
a discount or otherwise, by the receivers or trustees, out of 
funds in their hands; (e) to discharge such railroads from 
court proceedings without the necessity of being subjected 
to drastic reorganization under section 77 of the Bank-
ruptcy Act; and (f) to return such railroads to their own-
ers as promptly as possible; to investigate the fees paid 
trustees, receivers, counsel, bankers or bank syndicates, 
committees and experts, and any and all matters relating 
thereto, and to ascertain the methods of reducing reorgani-
zation expenses and the possibility of eliminating, by dis-
charge of railroads without further reorganization pro-
ceedings under section 77, the necessity for any further 
reorganization expenses under elaborate and therefore 
costly reorganization proceedings; to ascertain what legis-
lative methods can be provided to enable railroads now 
undergoing reorganization to obtain management local to

727731 0—47---- 46
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their lines of operation and to the communities, shippers, 
and passengers they serve, and to enable the owners of 
such railroads to secure control free from domination by 
interests which have not received the affirmative and ex-
press vote of the security holders subsequent to reorgani-
zation; to ascertain what voluntary methods and steps 
additional to those proposed in legislation adopted by the 
Seventy-ninth Congress on this subject will be useful in 
expediting the discharge of railroads from costly bank-
ruptcy and reorganization proceedings without the neces-
sity of drastic reorganizations under section 77, and to per-
mit reorganization by voluntary proceedings m a business-
like manner and on a businesslike basis; to ascertain what 
methods and procedures, additional to those provided in 
legislation passed by the Seventy-ninth Congress on this 
subject, will be useful for the protection of railroad em-
ployees and other investors in the stocks of the railroads. 
The committee is directed to report to the Senate as 
early as practicable, with such recommendations as to 
changes in existing law as may be found desirable.

For the purposes of this resolution, the committee, or 
any duly authorized subcommittee thereof, is authorized 
to hold such hearings, to sit and act at such times and 
places during the sessions, recesses, and adjourned periods 
of the Eightieth Congress, to employ such clerical and 
other assistants, to require by subpena or otherwise the 
attendance of such witnesses and the production of such 
correspondence, books, papers, and documents, to admin-
ister such oaths, to take such testimony, and to make such 
expenditures, as it deems advisable. The cost of steno-
graphic services to report such hearings shall not be in 
excess of 25 cents per 100 words.
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TRANSPARENT-WRAP MACHINE CORP. v. 
STOKES & SMITH CO.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.
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A patent-licensing agreement granted an exclusive license to manu-
facture and sell in the United States, Canada and Mexico a patented 
machine under the patents then owned or later acquired by the 
licensor, subject to a condition that the licensee assign to the li-
censor any improvement patents applicable to the machine and 
suitable for use in connection with it. Held: The inclusion in the 
license of the condition requiring the licensee to assign improvement 
patents is not per se illegal and unenforceable. Pp. 642-648.

156 F. 2d 198, reversed.

In a suit for a declaratory judgment and an injunction 
instituted by a licensee under a patent-licensing agree-
ment, the District Court sustained the validity of a con-
dition requiring the licensee to assign improvement 
patents to the licensor. The Circuit Court of Appeals 
reversed. 156 F. 2d 198. This Court granted certiorari. 
329 U. S. 695. Reversed, p. 648.

R. Morton Adams argued the cause and filed a brief for 
petitioner.

Samuel E. Darby, Jr. argued the cause for respondent. 
With him on the brief was Virgil E. Woodcock.

Acting Solicitor General Washington, Assistant At-
torney General Sonnett and Paul A. Sweeney filed a brief 
for the United States, as amicus curiae, in support of 
respondent.
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Mr . Justi ce  Douglas  delivered the opinion of the 
Court.

This is a suit for a declaratory judgment (Judicial Code 
§ 274d, 28 U. S. C. § 400) and an injunction, instituted by 
respondent for the determination of the legality and en-
forceability of a provision of a patent license agreement. 
The District Court, whose jurisdiction was based on 
diversity of citizenship (Judicial Code § 24 (1), 28 U. S. C. 
§41 (1)), entered judgment for petitioner, holding the 
provision valid. The Circuit Court of Appeals reversed 
by a divided vote, 156 F. 2d 198, being of the opinion that 
the provision in question was illegal under the line of deci-
sions represented by Mercoid Corporation v. Mid-Con-
tinent Co., 320 U. S. 661. The case is here on a petition 
for a writ of certiorari which we granted because of the 
public importance of the question presented and of the 
apparent conflict between the decision below and All- 
bright-Nell Co. v. Stanley Hiller Co., 72 F. 2d 392, decided 
by the Seventh Circuit Court of Appeals.

Petitioner, organized in 1934, has patents on a machine 
which bears the trade-mark “Transwrap.” This machine 
makes transparent packages, simultaneously fills them 
with such articles as candy, and seals them. In 1937 
petitioner sold and respondent acquired the Transwrap 
business in the United States, Canada, and Mexico, the 
right to use the trade-mark “Transwrap,” and an exclu-
sive license to manufacture and sell the Transwrap ma-
chine under the patents petitioner then owned or might 
acquire. The agreement contained a formula by which 
royalties were to be computed and paid. The term of 
the agreement was ten years with an option in respondent 
to renew it thereafter for five-year periods during the life 
of the patents covered by the agreement. The agree-
ment could be terminated by petitioner on notice for 
specified defaults on respondent’s part. The provision of
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the agreement around which the present controversy turns 
is a covenant by respondent to assign to petitioner im-
provement patents applicable to the machine and suitable 
for use in connection with it.1

The parties had operated under the agreement for sev-
eral years when petitioner ascertained that respondent had 
taken out certain patents on improvements in the ma-
chine. Petitioner notified respondent that its failure to 
disclose and assign these improvements constituted a 
breach of the agreement and called on respondent to

xThe relevant portions of this provision read as follows:
“If the Licensee shall discover or invent an improvement which 

is applicable to the Transwrap Packaging Machine and suitable 
for use in connection therewith and applicable to the making and 
closing of the package, but not to the filling nor to the contents 
of the package, it shall submit the same to the Licensor, which 
may, at its option, apply for Letters Patent covering the same. 
In the event of the failure of the Licensor so to apply for Letters 
Patent covering such additional improvements, inventions or 
patentable ideas, the Licensee may apply for the same. In the 
event that such additional Letters Patent are applied for and are 
granted to the Licensor, they shall be deemed covered by the 
terms of this License Agreement and may be used by the Licensee 
hereunder without any further consideration, license fee or roy-
alty as above provided. In the event that any such additional 
improvements are patented by the Licensee for use in connection 
with Transwrap Packaging Machines, (after the refusal or failure 
of the Licensor to apply for Patents thereon), the Licensor may, 
nevertheless, have the use but not the exclusive use of the same 
outside of the several territories covered by this License Agree-
ment. The expenses of obtaining any such Patents shall be paid 
by the party applying therefor.”

By another provision of the agreement, likewise challenged, it was 
provided that during the term of the license all improvement patents, 
whether secured by petitioner or by respondent, were to be included 
ln the terms of the license without payment of an additional royalty. 
The petitioner, however, was to have the right to use and license the 
use of any such improvements outside the territories covered by the 
agreement.
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remedy the default. When that did not occur, petitioner 
notified respondent that the agreement would be termi-
nated on a day certain. Thereupon respondent instituted 
this action asking that the provisions respecting the im-
provement patents be declared illegal and unenforceable 
and that petitioner be enjoined from terminating the 
agreement.2

In a long and consistent line of cases the Court has held 
that an owner of a patent may not condition a license so 
as to tie to the use of the patent the use of other materials, 
processes or devices which lie outside of the monopoly of 
the patent. Motion Picture Patents Co. v. Universal 
Film Mjg. Co., 243 U. S. 502; Carbice Corp. v. American 
Patents Dev. Corp., 283 U. S. 27; Leitch Mjg. Co. n . Bar-
ber Co., 302 U. S. 458; Morton Salt Co. v. Suppiger Co., 
314 U. S. 488; B. B. Chemical Co. v. Ellis, 314 U. S. 495; 
Mercoid Corporation v. Mid-Continent Co., supra; Mer- 
coid Corp. v. Honeywell Co., 320 U. S. 680. As stated 
in Morton Salt Co. v. Suppiger Co., supra, p. 492, 

. the public policy which includes inventions within 
the granted monopoly excludes from it all that is not em-
braced in the invention. It equally forbids the use of the 
patent to secure an exclusive right or limited monopoly not 
granted by the Patent Office and which it is contrary to 
public policy to grant.” If such practices were tolerated,

2 Petitioner joined issue and filed a counterclaim asking that the 
improvement patents be assigned, that the agreement be held termi-
nated and that respondent be enjoined from using the original or im-
provement patents. The District Court dismissed the complaint, 
declared the agreement terminated, and ordered respondent to assign 
the petitioner the improvement patents. The Circuit Court of Ap-
peals, on reversing, held not only that the provision for the assign-
ment of the improvement patents was unlawful but also that 
petitioner was excused from any further performance because respond-
ent had repudiated its agreement to assign those patents. It remanded 
the cause to the District Court to determine whether petitioner was 
entitled to restitution.
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ownership of a patent would give the patentee control 
over unpatented articles which but for the patent he 
would not possess. “If the restraint is lawful because of 
the patent, the patent will have been expanded by con-
tract. That on which no patent could be obtained would 
be as effectively protected as if a patent had been issued. 
Private business would function as its own patent office 
and impose its own law upon its licensees.” Mercoid 
Corp. v. Mid-Continent Co., supra, p. 667. The re-
quirement that a licensee under a patent use an unpat-
ented material or device with the patent might violate the 
anti-trust laws but for the attempted protection of the 
patent. Id. The condemnation of the practice, how-
ever, does not depend on such a showing. Though con-
trol of the unpatented article or device falls short of a 
prohibited restraint of trade or monopoly, it will not be 
sanctioned. Morton Salt Co. v. Suppiger Co., supra. For 
it is the tendency in that direction which condemns the 
practice and which, if approved by a court either through 
enjoining infringement or enforcing the covenant, would 
receive a powerful impetus. Id.

The Circuit Court of Appeals was of the view that the 
principle of those cases was applicable here and rendered 
illegal and unenforceable the covenant to assign the im-
provement patents to petitioner. It stated, 156 F. 2d, p. 
202, “The owner of all property, by withholding it upon 
any other terms, may, if he can, force others to buy from 
him; land is the best example and every parcel of land is a 
monopoly. But it is precisely in this that a patent is not 
like other property; the patentee may not use it to force 
others to buy of him things outside its four corners. If 
the defendant gets the plaintiff’s patents, it will have put 
itself in that position, in part at any rate, by virtue of the 
compulsion of its own patents.”

It went on to note that since all improvement patents 
would not expire until after expiration of petitioner’s pat-



642 OCTOBER TERM, 1946.

Opinion of the Court. 329 U.S.

ents on the machine, the arrangement put respondent at a 
competitive disadvantage. For respondent would lose the 
negative command over the art which ownership of the im-
provement patents would have given it. Moreover, re-
spondent, though able to renew the license on conditions 
stated in the agreement, would be irretrievably tied to it so 
as to be “forced, either to cease all efforts to patent im-
provements, or to keep renewing the contract in order to 
escape the consequences of its own ingenuity.” Id., p. 
203.

First. The first difficulty we have with the position of 
the Circuit Court of Appeals is that Congress has made all 
patents assignable and has granted the assignee the same 
exclusive rights as the patentee. “Every application for 
patent or patent or any interest therein shall be assign-
able in law by an instrument in writing, and the applicant 
or patentee or his assigns or legal representatives may in 
like manner grant and convey an exclusive right under 
his application for patent or patent to the whole or any 
specified part of the United States.” R. S. § 4898, 35 
U. S. C. Supp. V § 47. The statute does not limit the con-
sideration which may be paid for the assignment to any 
species or kind of property. At least so far as the terms of 
the statute are concerned, we see no difference whether the 
consideration is services (cf. Standard Parts Co. n . Peck, 
264 U. S. 52) or cash, or the right to use another patent.

An improvement patent may, like a patent on a step 
in a process, have great strategic value. For it may, on 
expiration of the basic patent, be the key to a whole tech-
nology. One who holds it may therefore have a consider-
able competitive advantage. And one who assigns it and 
thereby loses negative command of the art may by reason 
of his assignment have suffered a real competitive handi-
cap. For thereafter he will have to pay toll to the as-
signee, if he practices the invention. But the competi-
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tive handicap or disadvantage which he suffers is no 
greater and no less whether the consideration for the as-
signment be the right to use the basic patent or something 
else of value. That is to say, the freedom of one who 
assigns a patent is restricted to the same degree whether 
the assignment is made pursuant to a license agreement 
or otherwise.

If Congress, by whose authority patent rights are cre-
ated, had allowed patents to be assigned only for a speci-
fied consideration, it would be our duty to permit no 
exceptions. But here Congress has made no such limita-
tion. A patent is a species of property. It gives the 
patentee or his assignee the “exclusive right to make, 
use, and vend the invention or discovery” for a limited 
period. R. S. § 4884, 35 U. S. C. § 40. That is to say, 
it carries for the statutory period “a right to be free from 
competition in the practice of the invention.” Mercoid 
Corporation v. Mid-Continent Co., supra, p. 665. That 
exclusive right, being the essence of the patent privilege, 
is, for purposes of the assignment statute, of the same dig-
nity as any other property which may be used to purchase 
patents.

Second. What we have said is not, of course, a complete 
answer to the position of the Circuit Court of Appeals. 
For the question remains whether here, as in Mercoid Cor-
poration v. Mid-Continent Co., supra, and its predecessors, 
the condition in the license agreement violates some 
other principle of law or public policy. The fact that a 
patentee has the power to refuse a license does not mean 
that he has the power to grant a license on such conditions 
as he may choose. United States v. Masonite Corp., 316 
U. S. 265,277.

As we have noted, such a power, if conceded, would 
enable the patentee not only to exploit the invention but 
to use it to acquire a monopoly not embraced in the patent.
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Thus, if he could require all licensees to use his unpatented 
materials with the patent, he would have, or stand in a 
strategic position to acquire, a monopoly in the unpatented 
materials themselves. Beyond the “limited monop-
oly” granted by the patent, the methods by which a patent 
is exploited are “subject to the general law.” United 
States v. Masonite Corp., supra, p. 277. Protection from 
competition in the sale of unpatented materials is not 
granted by either the patent law or the general law. He 
who uses his patent to obtain protection from competition 
in the sale of unpatented materials extends by contract 
his patent monopoly to articles as respects which the law 
sanctions neither monopolies nor restraints of trade.

It is at precisely this point that our second difficulty 
with the view of the Circuit Court of Appeals is found. 
An improvement patent, like the basic patent to which it 
relates, is a legalized monopoly for a limited period. The 
law permits both to be bought and sold. One who uses 
one patent to acquire another is not extending his patent 
monopoly to articles governed by the general law and as 
respects which neither monopolies nor restraints of trade 
are sanctioned. He is indeed using one legalized monop-
oly to acquire another legalized monopoly.

Mercoid Corporation v. Mid-Continent Co., supra, and 
its predecessors, by limiting a patentee to the monop-
oly found within the four corners of the grant, outlawed 
business practices which the patent law unaided by re-
strictive agreements did not protect. Take the case of 
the owner of an unpatented machine who leases it or 
otherwise licenses its use on condition that all improve-
ments which the lessee or licensee patents should be as-
signed. He is using his property to acquire a monopoly. 
But the monopoly, being a patent, is a lawful one. The 
general law would no more make that acquisition of a pat-
ent unlawful than it would the assignment of a patent



TRANSWRAP CORP. v. STOKES CO. 645

637 Opinion of the Court.

for cash. Yet a patent is a species of property;3 and if the 
owner of an unpatented machine could exact that condi-
tion, why may not the owner of a patented machine?

It is true that for some purposes the owner of a patent 
is under disabilities with which owners of other prop-
erty are not burdened. Thus where the use of unpatented 
materials is tied to the use of a patent, a court will not lend 
its aid to enforce the agreement though control of the un-
patented article falls short of a prohibited restraint of 
trade or monopoly. Morton Salt Co. v. Suppiger Co., 
supra. There is a suggestion that the same course should 
be followed in this case since the tendency of the practice 
we have here would be in the direction of concentration 
of economic power that might run counter to the policy 
of the anti-trust laws. The difficulty is that Congress 
has not made illegal the acquisition of improvement pat-
ents by the owner of a basic patent. The assignment of 
patents is indeed sanctioned. And as we have said, there 
is no difference in the policy of the assignment statute 
whatever consideration may be used to purchase the im-
provement patents. And apart from violations of the 
anti-trust laws to which we will shortly advert, the end 
result is the same whether the owner of a basic patent uses 
a license to obtain improvement patents or uses the wealth 
which he accumulates by exploiting his basic patent for 
that purpose. In sum, a patent license may not be used 
coercively to exact a condition contrary to public policy. 
But what falls within the terms of the assignment statute 
is plainly not per se against the public interest.

It is, of course, true that the monopoly which the licensor 
obtains when he acquires the improvement patents extends

3 See James v. Campbell, 104 U. S. 356, 358; Hollister v. Benedict 
Mfg. Co., 113 U. S. 59, 67; Cramp & Sons Co. v. International Curtis 
Co-, 246 U. S. 28, 39-40; United States v. Dubilier Condenser Corp., 
289 U. S. 178,187.
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beyond the term of his basic patent. But as we have said, 
that is not creating by agreement a monopoly which the 
law otherwise would not sanction. The grant of the im-
provement patent itself creates the monopoly. On the 
facts of the present case the effect on the public interest 
would seem to be the same whether the licensee or the 
licensor owns the improvement patents.

There is a suggestion that the enforcement of the con-
dition gives the licensee less incentive to make inventions 
when he is bound to turn over to the licensor the products 
of his inventive genius. Since the primary aim of the pat-
ent laws is to promote the progress of science and the useful 
arts (United States v. Masonite Corp., supra, p. 278 and 
cases cited), an arrangement which diminishes the incen-
tive is said to be against the public interest. Whatever 
force that argument might have in other situations, it is 
not persuasive here. Respondent pays no additional 
royalty on any improvement patents which are used. 
By reason of the agreement any improvement patent 
can be put to immediate use and exploited for the account 
of the licensee. And that benefit continues so long as the 
agreement is renewed. The agreement thus serves a func-
tion of supplying a market for the improvement patents. 
Whether that opportunity to exploit the improvement 
patents would be increased but for the agreement depends 
on vicissitudes of business too conjectural on this record to 
appraise.

Third. We are quite aware of the possibilities of abuse 
in the practice of licensing a patent on condition that the 
licensee assign all improvement patents to the licensor. 
Conceivably the device could be employed with the pur-
pose or effect of violating the anti-trust laws. He who 
acquires two patents acquires a double monopoly. As 
patents are added to patents a whole industry may be reg-
imented. The owner of a basic patent might thus per-
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petuate his control over an industry long after the basic 
patent expired. Competitors might be eliminated and 
an industrial monopoly perfected and maintained.4 
Through the use of patent pools or multiple licensing 
agreements the fruits of invention of an entire industry 
might be systematically funneled into the hands of the 
original patentee. See United Shoe Machinery Co. v. La 
Chapelle, 212 Mass. 467,99 N. E. 289.

A patent may be so used as to violate the anti-trust laws. 
Standard Sanitary Mjg. Co. v. United States, 226 U. S. 
20; United Shoe Machinery Corp. v. United States, 258 
U. S. 451; Ethyl Gasoline Corp. v. United States, 309 
U. S. 436; United States v. Masonite Corp., supra. Such 
violations may arise through conditions in the license 
whereby the licensor seeks to control the conduct of the 
licensee by the fixing of prices (Ethyl Gasoline Corp. v. 
United States, supra; United States v. Masonite Corp., 
supra) or by other restrictive practices. United Shoe Ma-
chinery Corp. v. United States, supra. Moreover, in the 
Clayton Act, 38 Stat. 730, 731, 15 U. S. C. § 14, Congress 
made it unlawful to condition the sale or lease of one ar-
ticle on an agreement not to use or buy a competitor’s 
article (whether either or both are patented), where the 
effect is “to substantially lessen competition or tend to 
create a monopoly.” See International Business Ma-
chines Corp. v. United States, 298 U. S. 131. Congress, 
however, has made no specific prohibition against condi-
tioning a patent license on the assignment by the licensee 
of improvement patents. But that does not mean that the

4 See Patents and Free Enterprise, Monograph No. 31, Investigation 
of Concentration of Economic Power, Temporary National Economic 
Committee, 76th Cong., 3d Sess., chs. V & VII; Wood, Patents and 
Antitrust Law (1941), chs. 3 & 4; Marcus, Patents, Antitrust Law 
and Antitrust Judgments through Hartford-Empire, (1945-46) 34 
Georgetown L. J. 1.



648 OCTOBER TERM, 1946.

Opinion of the Court. 329U.S.

practice we have here has immunity under the anti-trust 
laws. Indeed, the recent case of Hartford-Empire Co. v. 
United States, 323 U. S. 386,324 U. S. 570, dramatically il-
lustrates how the use of a condition or covenant in a patent 
license that the licensee will assign improvement patents 
may give rise to violations of the anti-trust laws.6

The District Court found no violation of the anti-trust 
laws in the present case. The Circuit Court of Appeals 
did not reach that question. Hence it, as well as any other 
questions which may have been preserved, are open on 
our remand of the cause to the Circuit Court of Appeals.

We only hold that the inclusion in the license of the 
condition requiring the licensee to assign improvement 
patents is not per se illegal and unenforceable.

Reversed.

Mr . Just ice  Black , Mr . Justice  Rutledge , and Mr . 
Justice  Burton  would affirm the judgment for the reasons 
set forth in the opinion of the Circuit Court of Appeals.

Mr . Justice  Murphy  is of the view that the judgment 
below should be affirmed. He believes that the Court’s 
decision in this case unduly enlarges the scope of patent 
monopolies and is inconsistent with the philosophy enun-
ciated in Mercoid Corporation v. Mid-Continent Co., 320 
U. S. 661, and similar cases.

6 See note 45 Col. L. Rev. 601.
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ELLIS v. UNION PACIFIC RAILROAD CO.

CERTIORARI TO THE SUPREME COURT OF NEBRASKA.

No. 320. Argued January 16, 17, 1947.—Decided February 3, 1947.

1. In this action under the Federal Employers’ Liability Act, the evi-
dence of the defendant’s negligence (detailed in the opinion) was 
sufficient to justify submission of the case to the jury; and the 
judgment of the appellate court setting aside a verdict for the 
plaintiff is reversed. Pp. 652-653.

2. The choice of conflicting versions of the way the accident happened, 
the decision as to which witness was telling the truth, the inferences 
to be drawn from uncontroverted as well as controverted facts, are 
questions for the jury. P. 653.

3. If there is a reasonable basis in the record for concluding that there 
was negligence of the employer which caused the injury, it would 
be an invasion of the jury’s function for an appellate court to draw 
contrary inferences or to conclude that a different conclusion would 
be more reasonable. Lavender v. Kurn, 327 U. S. 645. P. 653.

147 Neb. 18,22 N. W. 2d 305, reversed.

In a suit in a Nebraska court under the Federal Employ-
ers’ Liability Act, the plaintiff obtained a judgment on a 
jury verdict. The Supreme Court of Nebraska reversed 
for insufficiency of the evidence to show negligence and 
ordered the complaint dismissed. 146 Neb. 397,19 N. W. 
2d 641; 147 Neb. 18,22 N. W. 2d 305. This Court granted 
certiorari. 329 U. S. 706. Reversed, p. 653.

George Mecham argued the cause for petitioner. With 
him on the brief were L. Wm. Crawhall and William A. 
Tautges.

Robert B. Hamer argued the cause for respondent. 
With him on the brief was Thomas W. Bockes.

Mr . Justi ce  Douglas  delivered the opinion of the 
Court.

Petitioner was crushed between a moving railroad car 
and a building while working for respondent railroad as
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an engine foreman in charge of a switching crew. Dam-
ages for personal injuries were sought in a Nebraska state 
court under the Federal Employers’ Liability Act, 35 Stat. 
65, as amended, 45 U. S. C. § 51 et seq. Judgment was ren-
dered for petitioner on a jury verdict for $10,000, but on 
appeal the state Supreme Court reversed for insufficiency 
of evidence to show negligence, and ordered the complaint 
dismissed. 146 Neb. 397, 19 N. W. 2d 641; 147 Neb. 18, 
22 N. W. 2d 305. We granted certiorari because of an 
apparent conflict between that decision and Lavender n . 
Kurn,327U. S. 645.

Petitioner’s evidence tended to show the following: 
Petitioner, aged 41, had been in the employ of respondent 
only one year, and had a total railroad experience of 
two or three years. Just before sunset on March 15, 
1943, he was engaged, along with other members of his 
crew, in backing an engine and box car around a curve 
on a spur track where visibility was obstructed by a build-
ing located on the inside and near the middle of the curve. 
He was standing on the ground on the same side as the 
building and to the right of the engine, and was controlling 
operations by hand signals to the engineer. Engine fore-
men frequently stand to the right of the engine, on the 
engineer’s side of the cab. A switchman was located 
around the curve, out of sight of the engineer, on a load-
ing platform at which the car was to be “spotted.” Peti-
tioner moved between the building and the track in an 
attempt to be in a central position from which he could 
receive signals from the switchman and relay them to the 
engineer. As the car moved past petitioner, it caught and 
pinned the upper part of his body against the wall of the 
building, causing serious injuries. The situation was de-
ceptive because the overhang of the car on the curve and 
its tilt toward the building resulting from a higher out-
side rail, reduced clearance materially. In fact, the place 
where petitioner was standing was in the one short segment
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of the arc of the curve where clearance was insufficient. 
Petitioner was unfamiliar with the area and its hazards; 
if there was a sign warning of the danger, he did not see it; 
no effort was made to warn him personally. The nearness 
of the track to the building created an unsafe place for 
work. Though the engineer was an experienced railroad 
worker thoroughly familiar with this particular spur, and 
though it was his duty to watch petitioner continuously 
or stop the engine,1 he failed either to warn petitioner or 
to stop in time to avert the tragedy. During the operation 
the engineer could see the right side of petitioner and when 
he saw petitioner’s right foot twisted on the ground, he 
stopped the train.

Respondent’s evidence, on the other hand, tended to 
establish the following: Petitioner was inconsistent in his 
statements, and it actually appeared that he had worked 
around this spur a number of times. The clearance, once 
adequate, was impaired by a subsequent extension of the 
building over which the respondent had no control. 
Neither the overhang of the car nor the pitch of the curve 
was unusual. Respondent maintained, near the building 
and some eight feet above the ground, a prominent, 
legible sign reading “IMPAIRED CLEARANCE.” It 
was not required or desirable that petitioner stand between 
the building and the track; he could equally well have per-
formed his functions on the left, or safe, side of the engine. 
He did not stand where he could see the switchman, and, 
in fact, it was not necessary for him to relay signals from 
the switchman since the engineer would be in a position to 
watch the switchman himself when the car approached the 
loading platform. The engineer had not worked on the

1 The engineer was required to have some member of the crew in 
sight at all times when the engine was in motion. At the time of the 
accident the undisputed testimony indicated that petitioner was the 
only member of the crew that the engineer could see. The engineer 
testified that he watched petitioner continuously.

727731 0—47---- 47
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ground and was not aware of the precise hazard; his dis-
tance from the petitioner (about 60 feet) and the con-
figuration of the building were such that it was not ap-
parent that the petitioner was in peril. That the engi-
neer was vigilant is somewhat supported by the fact that 
the train was moving only one or two miles an hour and 
that he stopped it almost instantly, and within a distance 
of 12 or 14 inches, when petitioner was pinned between 
the car and the building.

From this evidence the jury might have concluded that 
petitioner had a safe place to work but elected to choose a 
dangerous one, that any duty of warning was fully dis-
charged by the presence of the sign, and that the engineer 
had not been negligent in any way. In that view of the 
case the accident would be an unforeseeable, freak event or 
one caused solely by petitioner’s own negligence. On the 
other hand, it would not have been unreasonable for the 
triers of fact to have inferred that it was proper and 
usual procedure to work on the right side of the engine, 
that the hazard was not readily apparent and was almost 
in the nature of a trap, that while the sign was placed so 
as to be readily visible from a train, it was insufficient 
warning to a man on the ground, and that consequently 
petitioner was not furnished a safe place to work.2 And 
the jury might have thought that the engineer was negli-
gent in failing to perceive the peril in time to avert the 
accident by a warning or by stopping the engine. Again, 
both parties might have been found negligent, in which 
event it would have been the duty of the jury, as the trial 
judge charged, to render a verdict based upon the damages 
caused by respondent’s negligence diminished by the pro-

2 The duty of the carrier to furnish a safe place to work “is not 
relieved by the fact that the employee’s work at the place in question 
is fleeting or infrequent.” Bailey v. Central Vermont R. Co., 319 
U. S. 350,353.
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portion of negligence attributable to petitioner. 45 
U. S. C. § 53.

The Act does not make the employer the insurer of the 
safety of his employees while they are on duty. The 
basis of his liability is his negligence, not the fact that 
injuries occur. And that negligence must be “in whole 
or in part” the cause of the injury. 45 U. S. C. § 51; Brady 
v. Southern R. Co., 320 U. S. 476, 484. Whether those 
standards are satisfied is a federal question, the rights cre-
ated being federal rights. Brady v. Southern R. Co., 
supra; Bailey v. Central Vermont R. Co., 319 U. S. 350.

The choice of conflicting versions of the way the accident 
happened, the decision as to which witness was telling the 
truth, the inferences to be drawn from uncontroverted as 
well as controverted facts, are questions for the jury. Ten-
nant v. Peoria & P. U. R. Co., 321 U. S. 29; Lavender v. 
Kurn, supra. Once there is a reasonable basis in the rec-
ord for concluding that there was negligence which caused 
the injury, it is irrelevant that fair-minded men might 
reach a different conclusion. For then it would be an 
invasion of the jury’s function for an appellate court to 
draw contrary inferences or to conclude that a different 
conclusion would be more reasonable. Lavender v. Kurn, 
supra, p. 652. And where, as here, the case turns on 
controverted facts and the credibility of witnesses, the case 
is peculiarly one for the jury. Washington & Georgetown 
R. Co. v. McDade, 135 U. S. 554, 572; Tiller v. Atlantic 
Coast Line R. Co., 318 U. S. 54,68.

We think the evidence raised substantial questions for 
the jury to determine and that there was a reasonable 
basis for the verdict which it returned.

Reversed.
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UNITED STATES v. N. Y. RAYON IMPORTING CO.,
INC. (#2) ET AL.

NO. 94. CERTIORARI TO THE COURT OF CLAIMS.*

Argued January 8, 1947.—Decided February 3, 1947.

1. The Court of Claims is precluded by § 177 (a) of the Judicial Code 
from awarding interest on claims for refunds of customs-duties, even 
though the claims were based upon pre-existing judgments of the 
Customs Court, and even assuming that the General Accounting 
Office had unreasonably delayed the determination of ownership of 
the funds. P. 658.

2. Apart from constitutional requirements, interest can be recovered 
against the United States only if express consent to such a recovery 
has been given by Congress. P. 658.

3. The consent of Congress to recovery of interest against the United 
States may be given, as indicated by § 177 (a), only by (1) a spe-
cific provision for the payment of interest in a statute, or (2) an 
express stipulation for the payment of interest in a contract duly 
entered into by agents of the United States. P. 659.

4. Since there is no contractual stipulation involved in this case, and 
since the appropriation statutes which cover the refunds here in 
issue contain no provision for the recovery of interest, the tradi-
tional immunity of the United States, as codified in § 177 (a), 
applies. P. 659.

5. That an award of interest on a claim against the United States 
would be just or equitable does not empower the Court of Claims 
to make it. Pp. 659-660.

6. Assuming that officials of the General Accounting Office unreason-
ably delayed determination of the ownership of the funds, this 
could not operate as a consent on the part of the United States 
to imposition of interest. P. 660.

7. The immunity established by § 177 (a) embraces claims arising out 
of pre-existing judgments. P. 661.

8. The Act of March 3,1875, as amended by the Act of March 3,1933 
(31 U. S. C. § 227), relates solely to cases where the Government as-
serts a set-off against a judgment creditor, and is inapplicable in 
the circumstances here. P. 662.

*Together with No. 96, N. Y. Rayon Importing Co., Inc. et d. 
v. United States, also on certiorari to the Court of Claims.
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9. Courts lack the power to award interest against the United States 
on the basis of what they may consider to be sound policy. P. 663.

105 Ct. Cl. 606,64 F. Supp. 684, reversed in part.

From a judgment of the Court of Claims, which included 
an award of interest, 105 Ct. Cl. 606, 64 F. Supp. 684, the 
United States and the claimants sought review on cross-
petitions for certiorari, which this Court granted. 329 
U. S. 699. In No. 94, the judgment is reversed so far as it 
includes interest. In No. 96, the writ of certiorari is 
dismissed. P. 663.

Samuel D. Slade argued the cause for the United States. 
With him on the brief were Acting Solicitor General 
Washington, Assistant Attorney General Sonnett, Stanley 
M. Silverberg and Paul A. Sweeney.

Joseph M. Proskauer argued the cause for the N. Y. 
Rayon Importing Co. et al. With him on the brief were 
Eugene Eisenmann and Albert L. Solodar.

Opinion of the Court by Mr . Justi ce  Murph y , an-
nounced by Mr . Just ice  Rutledge .

This case involves another impact of § 177 (a) of the 
Judicial Code1 on the power of the Court of Claims to 
award interest in a judgment against the United States.

The N. Y. Rayon Importing Co., Inc., (Rayon #1) and 
the Nyrayco Importing & Converting Corporation (Ny- 
rayco) were engaged in the importation of rayon yarn. 
Between 1925 and 1929 they paid customs duties on such 
importations which they claimed were erroneous. Prior 
to March 1, 1930, they filed protests with the Collector 
of Customs in accordance with applicable Tariff Act pro-
visions, which resulted in the institution of actions in the 
United States Customs Court.

X28U. S. C. §284 (a).
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On March 1,1930, the N. Y. Rayon Importing Co., Inc., 
(Rayon #2) was incorporated for the purpose of acquiring 
all the assets and assuming all the liabilities of Rayon #1, 
Nyrayco and two other corporations in the rayon business. 
As a part of this reorganization, Rayon #1 was dissolved 
as of March 1, 1930, the New York Secretary of State 
issuing a certificate of dissolution on that date.

Rayon #2 was voluntarily dissolved on January 9,1931, 
in accordance with New York law. Nyrayco was dissolved 
on December 16, 1935, by proclamation for nonpayment 
of New York franchise taxes.

In 1937, long after these three corporations were dis-
solved, the Customs Court rendered decisions sustaining 
the protests which Rayon #1 and Nyrayco had filed in 
connection with the duties on rayon yarn imported be-
tween 1925 and 1929. A reliquidation of the customs 
entries was directed. On reliquidation, the Collector of 
Customs ascertained that a refund of $362,482.71 was 
payable to Rayon #1 and $30,809.75 to Nyrayco. Checks 
payable to those corporations were drawn, but since the 
corporations had been dissolved the Collector caused the 
checks to be transmitted to the General Accounting Office 
“for lawful disposition.” Representatives of Rayon #2 
thereafter requested the General Accounting Office to de-
liver these checks to them; this request was denied and 
the Comptroller General deposited the proceeds of the 
checks in the Treasury in a trust fund entitled “Out-
standing Liabilities 1938,” pursuant to law.2

Several unsuccessful attempts were made by the rep-
resentatives of the three dissolved corporations to obtain 
the money in the trust fund. First, a consent decree was 
entered in a declaratory judgment proceeding in the Su-
preme Court of the State of New York adjudicating that,

2 Section 21 of the Act of June 26, 1934, c. 756, 48 Stat. 1235, 31 
U. S. C. § 725t.
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as among the three dissolved corporations, Rayon #2 was 
the owner of these customs refunds or the proceeds 
thereof.3 But the General Accounting Office refused to 
make payment when confronted with this decree. There-
after, on February 26, 1943, attorneys for the three dis-
solved corporations suggested to the Comptroller General 
that the money be released to Rayon #1 and Nyrayco 
with the consent of Rayon #2, each corporation being 
represented by its director or directors as trustees in liqui-
dation. The Comptroller General rejected this proposal 
and stated that payment would be permitted only upon 
final judgment by a court of competent jurisdiction con-
cluding the issue of ownership. He suggested that a suit 
be brought for this purpose in the Court of Claims.

Rayon #2 and its liquidating directors and trustees 
then brought this suit in the Court of Claims, claiming 
that Rayon #2 continued to exist for the purpose of col-
lecting and distributing its assets and that it was the owner 
of the funds in issue. Rayon #1 and Nyrayco also 
brought suits in the Court of Claims; they claimed the 
amounts of their respective refunds and alleged that own-
ership remained in them. After consideration of all three 
claims,4 the court held that the rights of Rayon #1 and 
Nyrayco had been taken over by Rayon #2 and its liqui-
dating directors and trustees, who were thus entitled to

3 This non-adversary proceeding only affected rights as between 
Rayon # 1 and Nyrayco, on the one hand, and Rayon #2 on the other. 
It provided the Government no protection as against the other possible 
claimants who were later impleaded and cited in the Court of Claims 
action. See footnote 4.

4 The three suits were consolidated. In all three cases, the Société 
Pour Nouveaux Placements de Capitaux was impleaded as plaintiff. 
It filed a disclaimer of interest and the Court of Claims dismissed “all 
claims of interest” which it had. Several other persons and companies 
were named by the United States as having possible claims, but none 
of them asserted any claims or filed any intervening petitions; the 
court dismissed “all claims of interest” as to them.
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recover the amounts held in trust by the United States. 
64 F. Supp. 684. As a part of its judgment, however, 
the Court of Claims awarded 6% interest on the total 
fund, such interest to run from April 19, 1941, the date of 
an amendment to the New York Tax Law which retro-
actively clarified the capacity to sue of involuntarily 
dissolved corporations.5

We issued a writ of certiorari in No. 94, on petition of 
the United States, to review the action of the Court of 
Claims in awarding such interest. At the same time, we 
issued a writ of certiorari in No. 96 on a cross-petition of 
Rayon #2 and its liquidating directors and trustees urging 
that interest should have been allowed from the time of 
the issuance of the refund checks in 1937 and 1938 rather 
than from April 19,1941.

In our opinion, § 177 (a) of the Judicial Code prohibits 
the award of any interest under the circumstances of this 
case. Section 177 (a) provides that “No interest shall 
be allowed on any claim up to the time of the rendition of 
judgment by the Court of Claims, unless upon a contract 
expressly stipulating for the payment of interest, . . 
As we recently pointed out in United States v. Thayer- 
West Point Hotel Co., 329 U. S. 585, this provision codifies 
the traditional rule regarding the immunity of the United 
States from liability for interest on unpaid accounts or 
claims. In other words, in the absence of constitutional 
requirements, interest can be recovered against the United

5 April 19, 1941, was the date when the Governor of New York 
approved an amendment to § 203a of the New York Tax Law, remov-
ing all possible question whether corporations which had previously 
and involuntarily been dissolved under the New York Tax Law for 
non-payment of franchise taxes had the right to maintain suits. This 
had relevance, however, only to Nyrayco. Rayon #1 and Rayon #2 
were voluntarily dissolved in accordance with § 105 of the New York 
Stock Corporation Law. Their right to maintain suit to collect their 
assets was never questioned.
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States only if express consent to such a recovery has been 
given by Congress. And Congress has indicated in § 177 
(a) that its consent can take only two forms: (1) a spe-
cific provision for the payment of interest in a statute; (2) 
an express stipulation for the payment of interest in a con-
tract duly entered into by agents of the United States. 
Thus there can be no consent by implication or by use of 
ambiguous language. Nor can an intent on the part of the 
framers of a statute or contract to permit the recovery of 
interest suffice where the intent is not translated into af-
firmative statutory or contractual terms. The consent 
necessary to waive the traditional immunity must be ex-
press, and it must be strictly construed. Tillson v. United 
States, 100 U. S. 43; United States v. Thayer-West Point 
Hotel Co., supra.

Tested by those standards, the award of interest in this 
case cannot be sustained. There is obviously no contrac-
tual stipulation involved. And the appropriation statutes 
which cover the refunds here in issue contain no provision 
whatever for the recovery of interest. Act of May 14, 
1937, 50 Stat. 137,142; Act of June 25,1938,52 Stat. 1114, 
1149. The traditional immunity of the United States, as 
codified in § 177 (a), accordingly applies.

The Court of Claims, without making a reference to 
§ 177 (a), sought to justify its award of interest on what it 
thought “would be right or just.” It felt that the officials 
of the General Accounting Office had delayed too long in 
determining the ownership of the refund claims and that, 
at the very least, they could have suggested at an earlier 
date that a suit in the Court of Claims was necessary. 
Inasmuch as it was known since the time of the Customs 
Court’s decisions in 1937 that the money did not belong 
to the Government, the Court of Claims believed that it 
was only fair that the true owners get interest from the 
time when all defects and uncertainties were removed in
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New York as to the capacity of dissolved corporations to 
maintain suits or to be sued.0

But assuming that the equities of the situation all favor 
the owners of the refund claims, the Court of Claims did 
not thereby acquire power to carve out an implied excep-
tion to the plain words of § 177 (a). Had Congress de-
sired to permit the recovery of interest in situations where 
the Court of Claims felt it just or equitable, it could have 
so provided. The absence of such a provision is conclu-
sive evidence that the court lacks any power of that nature. 
Indeed, any other conclusion would permit the Court of 
Claims to supply the consent which only Congress can 
give to the imposition of interest against the United 
States.

By the same token, if we assume that the officials of 
the General Accounting Office unreasonably delayed the 
determination of ownership of the funds, such action or 
inaction could not operate as a consent on the part of the 
United States. Tillson v. United States, supra. It has 
long been settled that officers of the United States possess 
no power through their actions to waive an immunity of 
the United States or to confer jurisdiction on a court in 
the absence of some express provision by Congress. Carr 
v. United States, 98 U. S. 433; Stanley v. Schwalby, 162 
U. S. 255; Minnesota v. United States, 305 U. S. 382; 
United States v. Shaw, 309 U. S. 495. The same rule 
applies here. Only Congress can take the necessary steps 
to waive the immunity of the United States from liability

6 Rayon #2 and its liquidating directors and trustees claim that 
the date of April 19, 1941, has no relevance whatever to the claim of 
Rayon #1. See footnote 5. And they claim that this date has no 
proper relation to the Nyrayco claim since the Government made no 
objection to Nyrayco’s capacity to sue until several years after the 
decisions of the Customs Court and after checks in its name had 
been drawn by the Government.
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for interest on unpaid claims. Cf. Smyth v. United'States, 
302 U.S. 329,353.

The owners of the refund claims, however, seek to avoid 
the effect of § 177 (a) by urging that it applies only to 
original claims which have not previously been reduced 
to judgment. This proceeding, it is said, is based upon 
the pre-existing judgments of the Customs Court, thereby 
precluding the application of § 177 (a). We do not pause 
here to inquire into the nature and effect of the decisions 
rendered by the Customs Court or the jurisdiction of the 
Court of Claims to entertain suits based upon pre-existing 
judgments. It is enough to note that the traditional rule 
embodied in § 177 (a) is a complete one covering all types 
of claims, including those arising out of pre-existing judg-
ments. As we have seen, any exception to that rule must 
be grounded upon an express provision in a statute or 
contract. It follows that any exception relating to pre-
existing judgments must be traced to specific language 
in a contract or some other statute. Section 177 (a) by 
itself warrants no such exception. Cf. 31 U. S. C. § 226.

In this connection, the owners of the refund claims point 
to the Act of March 3, 1875, as amended in 1933.7 That

7 Act of March 3, 1875, 18 Stat. 481, as amended by the Act of 
March 3, 1933, c. 212, Title II, § 13, 47 Stat. 1516, 31 U. S. C. § 227. 
This provides:

“When any final judgment recovered against the United States duly 
allowed by legal authority shall be presented to the Comptroller Gen-
eral of the United States for payment, and the plaintiff therein shall 
be indebted to the United States in any manner, whether as principal 
or surety, it shall be the duty of the Comptroller General of the United 
States to withhold payment of an amount of such judgment equal 
to the debt thus due to the United States; and if such plaintiff assents 
to such set-off, and discharges his judgment or an amount thereof 
equal to said debt, the Comptroller General of the United States shall 
execute a discharge of the debt due from the plaintiff to the United 
States. But if such plaintiff denies his indebtedness to the United
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Act directs the Comptroller General to withhold payment 
from a judgment creditor of the United States, if such 
creditor is indebted in turn to the United States, until 
the indebtedness is satisfied. The Comptroller General 
is to cause suit to be brought on the Government’s cross 
debt if the judgment creditor denies the indebtedness. 
The Act then expressly permits 6% interest to be paid 
to the judgment creditor for the period of the withholding 
if the Government fails to win its suit and to substantiate 
its asserted set-off. Thus to that limited extent the Act 
of March 3, 1875, marks an exception to the traditional 
rule set forth in § 177 (a). See, for example, American 
Potash Co. v. United States, 80 Ct. Cl. 160,8 F. Supp. 717; 
Stewart & Co. v. United States, 71 Ct. Cl. 126.

But the inapplicability of that Act to the facts of this 
case is at once apparent. The Act relates solely to the 
situation where the Government asserts a set-off against 
a judgment creditor. No such set-off is here asserted; 
there is nothing more than a withholding of payment by 
the Government until an ascertainment of ownership. In 
fact, there is no real claim that the situation in the instant 
case can be fitted within the terms of the Act of March 3, 
1875. There is merely an argument that the policy of

States, or refuses to consent to the set-off, then the Comptroller Gen-
eral of the United States shall withhold payment of such further 
amount of such judgment, as in his opinion will be sufficient to cover all 
legal charges and costs in prosecuting the debt of the United States to 
final judgment. And if such debt is not already in suit, it shall be the 
duty of the Comptroller General of the United States to cause legal 
proceedings to be immediately commenced to enforce the same, and 
to cause the same to be prosecuted to final judgment with all reasonable 
dispatch. And if in such action judgment shall be rendered against 
the United States, or the amount recovered for debt and costs shall 
be less than the amount so withheld as before provided, the balance 
shall then be paid over to such plaintiff by such Comptroller General 
of the United States with 6 per centum interest thereon for the time 
it has been withheld from the plaintiff.”
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that Act in providing for the payment of interest where 
the withholding results from an erroneous belief in the 
existence of a cross-indebtedness applies with equal force 
where the withholding results from an attempt to deter-
mine ownership of a claim. But the immunity of the 
United States from liability for interest is not to be waived 
by policy arguments of this nature. Courts lack the power 
to award interest against the United States on the basis 
of what they think is or is not sound policy. We reiterate 
that only express language in a statute or contract can 
justify the imposition of such interest. Such language is 
absent in this instance.

We accordingly reverse the judgment of the Court of 
Claims in No. 94 to the extent that it includes an award 
of interest. And since it becomes unnecessary to con-
sider the merits of the cross-claims, the writ of certiorari 
previously issued in No. 96 is dismissed.

So ordered.

De  MEERLEER v . MICHIGAN.

CERTIORARI TO THE SUPREME COURT OF MICHIGAN.

No. 140. Argued January 6, 1947.—Decided February 3, 1947.

On the same day that an information was filed in a state court charg-
ing him with murder, a 17-year-old defendant was arraigned, con-
victed on his plea of guilty, and sentenced to life imprisonment. 
He had no counsel and none was offered or assigned; the court did 
not apprise him of the consequences of his plea of guilty; no evi-
dence was offered in his behalf and none of the State’s witnesses were 
cross-examined. Held that he was deprived of rights essential to a 
fair hearing under the Federal Constitution. P. 665.

313 Mich. 548, 21 N. W. 2d 849, reversed.

A state court in which he had been convicted and 
sentenced for murder denied petitioner’s motion for leave 
to file a delayed motion for a new trial. The state su-
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preme court affirmed. 313 Mich. 548, 21 N. W. 2d 849. 
This Court granted certiorari. 329 U. S. 702. Reversed, 
p. 665.

David W. Louisell argued the cause and filed a brief 
for petitioner.

Edmund E. Shepherd, Solicitor General of Michigan, 
argued the cause for respondent. With him on the brief 
were Eugene F. Black, Attorney General, and Daniel J. 
O’Hara, Assistant Attorney General.

Per  Curiam .
In conformity with Michigan procedure, petitioner 

moved for leave to file a delayed motion for new trial in 
the court in which he had been convicted of first-degree 
murder. Serious impairment of his constitutional rights 
at the arraignment and trial were asserted as grounds for 
the motion. The trial court denied the motion, and the 
Supreme Court of Michigan on appeal affirmed that rul-
ing. 313 Mich. 548, 21 N. W. 2d 849. We granted certi-
orari because of the importance of the constitutional issues 
presented.

The facts are not in dispute. On May 16, 1932, an 
information was filed in the Circuit Court of Lenawee 
County, Michigan, charging petitioner, then seventeen 
years of age, and one Virgil Scott with the crime of murder. 
On the same day, petitioner was arraigned, tried, convicted 
of first-degree murder and sentenced to life imprisonment. 
The record indicates that petitioner was without legal 
assistance throughout all these proceedings and was never 
advised of his right to counsel. The court did not explain 
the consequences of the plea of guilty, and the record indi-
cates considerable confusion in petitioner’s mind at the 
time of the arraignment as to the effect of such a plea. No
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evidence in petitioner’s behalf was introduced at the trial 
and none of the State’s witnesses were subjected to cross- 
examination.

After reviewing the foregoing facts, the Supreme Court 
of Michigan determined that the record revealed no depri-
vation of petitioner’s constitutional rights. The court 
indicated that it had given consideration to the case of 
Hawk v. Olson, 326 U. S. 271 (1945), and the authorities 
cited therein, but concluded that the rule of the Michigan 
cases was determinative. See People v. Williams, 225 
Mich. 133, 195 N. W. 818 (1923). In this there was 
error.

Here a seventeen-year-old defendant, confronted by a 
serious and complicated criminal charge, was hurried 
through unfamiliar legal proceedings without a word being 
said in his defense. At no time was assistance of counsel 
offered or mentioned to him, nor was he apprised of the 
consequences of his plea. Under the holdings of this 
Court, petitioner was deprived of rights essential to a fair 
hearing under the Federal Constitution. Powell v. Ala-
bama, 287 U. S. 45 (1932); Williams v. Kaiser, 323 U. S. 
471 (1945); Tomkins v. Missouri, 323 U. S. 485 (1945); 
White v. Ragen, 324 U. S. 760 (1945); Hawk v. Olson, 
supra. See Betts v. Brady, 316 U. S. 455 (1942).

Reversed.
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No. 105. United  State s  ex  rel . Goodm an  v . Hearn , 
Commandi ng  General . Certiorari, 328 U. S. 833, to the 
Circuit Court of Appeals for the Fifth Circuit. September 
7, 1946. Dismissed pursuant to Rule 35. Harry Mesard 
for petitioner. Solicitor General McGrath, Robert S. 
Erdahl and Irving S. Shapiro for respondent. Reported 
below: 153 F. 2d 186.

No. 246. Connect icut  Compa ny  v . Walling , Wage  
& Hour  Admini strat or . On petition for writ of certio-
rari to the Circuit Court of Appeals for the Second Circuit. 
October 7, 1946. Dismissed on motion of counsel for the 
petitioner. H. L. Filer for petitioner. Solicitor General 
McGrath, William S. Tyson and Morton Liftin for re-
spondent. Reported below: 154 F. 2d 552.

No. 440. Unite d  States  et  al . v . New  York  et  al . 
Appeal from the District Court of the United States for the 
Northern District of New York. October 7, 1946. Dis-
missed on motion of counsel for the appellants. Attorney 
General Clark, Solicitor General McGrath, Assistant At-
torney General Berge, Edward H. Miller, David O. 
Mathews, Daniel W. Knowlton and J. Stanley Payne for 
appellants.
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No. 210. Whit more  v . Ormsbee , Comm is si oner  of  
the  Bureau  of  Revenue  ;

No. 211. KGFL, Inc . v . Ormsbee , Commis si oner  of  
the  Bureau  of  Revenue  ; and

No. 212. Houck  et  al . v . Ormsbee , Commis sioner  of  
the  Bureau  of  Reve nue . Appeals from the District 
Court of the United States for the District of New Mexico. 
October 14, 1946. Per Curiam: The motions to affirm 
are granted and the judgments are affirmed. (1) Hills-
borough v. Cromwell, 326 U. S. 620, 623; Matthews v. 
Rodgers, 284 U. S. 521, 525; (2) Union Brokerage Co. n . 
Jensen, 322 U. S. 202. Lake J. Frazier for appellants. 
Arthur W. Scharf eld and Fred E. Wilson for appellee. 
Reported below: 64 F. Supp. 911.

No. 276. General  Transp ortati on  Co . et  al . v . 
Unite d  States  et  al . Appeal from the District Court of 
the United States for the District of Massachusetts. 
October 14, 1946. Per Curiam: The motion to affirm is 
granted and the judgment is affirmed. §§5(2) (a), 203 
(a) (14), 212 (a), Interstate Commerce Act, as amended, 
49 U. S. C. §§ 5, 303 (a) (14), 312 (a). Michael Carchia 
for appellants. Solicitor General McGrath and Daniel W. 
Knowlton for the United States and the Interstate Com-
merce Commission, appellees. Reported below: 65 F. 
Supp. 981.

No. 296. Evans , trading  as  Otis  Evans  Truck  Line , 
v. United  States  et  al . Appeal from the District Court 
of the United States for the Western District of Virginia. 
October 14, 1946. Per Curiam: The motion to affirm is 
granted and the judgment is affirmed. Alton Railroad Co. 
v. United States, 315 U. S. 15, 25; United States v. Caro-
lina Freight Carriers Corp., 315 U. S. 475, 484, 490; Mis-
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sissippi Valley Barge Line Co. v. United States, 292 U. S. 
282, 286-7. Rutledge C. Clement for appellant. Solici-
tor General McGrath and Daniel W. Knowlton for the 
United States and the Interstate Commerce Commission, 
appellees. Reported below: 65 F. Supp. 183.

No. 318. Moff ett  et  al . v . Commerce  Trust  Co . et  
al . Appeal from the Supreme Court of Missouri. Octo-
ber 14, 1946. Per Curiam: The motion to dismiss is 
granted, and the appeal is dismissed for the reason that the 
decision of the state court sought here to be reviewed was 
based upon a non-federal ground adequate to support it. 
Enterprise Irrigation District v. Farmers Canal Co., 243 
U. S. 157, 165; Utley v. St. Petersburg, 292 U. S. 106, 111. 
Martin J. O’Donnell for appellants. Charles M. Black- 
mar, John T. Harding, R. C. Tucker, Walter A. Raymond 
and B. C. Howard for appellees. Reported below: 354 
Mo. 1098,193 S.W. 2d 588.

No. 338. Kut  v. Bureau  of  Unemployment  Comp en -
sati on  et  al . Appeal from the Supreme Court of Ohio. 
October 14, 1946. Per Curiam: The motion to dismiss is 
granted, and the appeal is dismissed for the reason that the 
decision of the state court sought here to be reviewed was 
based upon a non-federal ground adequate to support it. 
Berea College v. Kentucky, 211 U. S. 45. Murray Sea-
songood and Lester A. Jaffe for appellant. E. G. Schuess- 
ler for appellees. Reported below: 146 Ohio St. 522, 66 
N. E. 2d 643.

No. 374. Gallup  v . Towns hip  of  Lower  Merion . 
Appeal from the Superior Court of Pennsylvania. Octo-
ber 14, 1946. Per Curiam: The motion to dismiss is
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granted, and the appeal is dismissed for want of a substan-
tial federal question. Hadacheck v. Los Angeles, 239 U. S. 
394; New Orleans Public Service v. New Orleans, 281 U. S. 
682. G. Harry Ditter for appellant. Harold Evans for 
appellee. Reported below: 158 Pa. Super. 572, 46 A. 
2d 35.

No. 424. Memp his  Natural  Gas  Co . v . Mc Canles s , 
Commis sio ner  of  Fina nce  & Taxat ion , et  al . Appeal 
from the Supreme Court of Tennessee. October 14,1946. 
Per Curiam: The motion to dismiss is granted and the 
appeal is dismissed for want of jurisdiction. § 237 (a), 
Judicial Code, as amended, 28 U. S. C. § 344 (a). Treat-
ing the papers whereon the appeal was allowed as a peti-
tion for writ of certiorari as required by § 237 (c) of the 
Judicial Code, as amended, 28 U. S. C. § 344 (c), cer-
tiorari is denied. Edward P. Russell for appellant. W. F. 
Barry, Jr. for appellees. Reported below: 183 Tenn. 635, 
194 S.W. 2d 476.

No. 220. Bailey  v . United  States . On petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Seventh Circuit. October 14, 1946. Per Curiam: The 
Court having given consideration to the Government’s 
confession of error, the petition for writ of certiorari is 
granted and the judgment of the Circuit Court of Appeals 
is reversed. Theodore Lockyear and Paul Wever for peti-
tioner. Solicitor General McGrath, W. Marvin Smith, 
Robert S. Erdahl and Andrew F. Oehmann for the United 
States. Reported below: 155 F. 2d 184.

No. 10, original. Unite d  States  v . Wyoming  et  al . 
October 14,1946. The report of the Special Master herein 
is received and ordered filed.
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No. 1, Mise. Watkins  v . India na  et  al . ;
No. 3, Mise. Reavis  v . Niers theime r , Warden ;
No. 5, Mise. Vialva  v. Shaw , Director  ;
No. 6, Mise. Field s  v . Parker , Warden  ;
No. 7, Mise. Morris  v . Delaw are  ;
No. 8, Mise. Drakos  v . Niersth eimer , Warden ;
No. 9, Mise. Donnell  v . Stew art , Acting  Warden ;
No. 10, Mise. Hanson  v . Smyth , Super intende nt ;
No. 11, Mise. Mc Cauley  v . Ragen , Warden ;
No. 13, Mise. Godw in  v . Smyth , Superintendent ;
No. 17, Mise. Miner  v . Ragen , Warden ;
No. 21, Mise. Ex parte  Trent  ;
No. 23, Mise. Bantz  v . Squier , Warden ; and
No. 26, Mise. Unite d  States  ex  rel . Mc Auliff e v . 

Pennsylvani a . October 14, 1946. The motions for 
leave to file petitions for writs of habeas corpus are denied.

No. 12, Mise. House  v . Mayo , Prison  Custodian , et  
al . October 14,1946. The motions for leave to file peti-
tions for writs of habeas corpus and certiorari are denied.

No. 4, Mise. Wright  v . Clark , Attor ney  General , 
et  al . October 14, 1946. The application to withdraw 
the motion for leave to file petition for writ of habeas 
corpus is granted.

No. 27, Mise. United  States  ex  rel . Mc Collister  v . 
Ragen , Warden . October 14, 1946. The motion for 
leave to file petition for writ of mandamus is denied.

No. 2, Mise. Slivensky  v . New  Jerse y ;
No. 14, Mise. Mc Mil lan  et  al . v . Taylor  et  al .;



672 OCTOBER TERM, 1946.

Decisions Per Curiam, Etc. 329 U.S.

No. 15, Mise. Dvorak  v . Stubblefi eld ;
No. 16, Mise. Smith  v . Pescor , Warden ;
No. 22, Mise. Mc Mahan  v . Clark , Attorn ey  Gen -

eral ;
No. 28, Mise. Ex parte  Brown  ; and
No. 29, Mise. In  re  Rumble . October 14,1946. The 

applications are denied.

No. 18, Mise. Ex parte  Betz  ;
No. 19, Mise. Ex parte  Durant ;
No. 24, Mise. Ex parte  Wills  ;
No. 25, Mise. Ex parte  Cutino  ;
No. 30, Mise. Ex parte  Walczak  ;
No. 31, Mise. Ex parte  Mc Kinle y  ; and
No. 32, Mise. Ex parte  Murph y . October 14, 1946. 

The motions for leave to file petitions for writs of habeas 
corpus are denied for want of original jurisdiction. Mr . 
Justice  Black  and Mr . Justice  Rutledge  are of the 
opinion that, as in Ex parte Hawk, 321 U. S. 114 (see also 
White v. Rogen, 324 U. S. 760, 765) where this Court 
declined to entertain an application for relief by habeas 
corpus, the petitions for habeas corpus should be denied 
without prejudice to their being filed in the appropriate 
District Court. See Ex parte Endo, 323 U. S. 283, 304- 
306. Mr . Justi ce  Murphy  is of the view that these peti-
tions raise questions as to jurisdiction and proper proce-
dure which should be heard and determined by this Court. 
Mr . Just ice  Jackso n  took no part in the consideration 
or decision of the application in No. 19, Miscellaneous.

No. 58. Hobbs , Post  Comma nding  Offi cer , v .
Unite d  States  ex  rel . Horowitz  ; and

No. 59. Hobbs , Post  Commanding  Offi cer ,
Unit ed  States  ex  rel . Samuels . October 14, 1946.
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Eagles substituted for Hobbs as the party petitioner 
herein.

No. 511. Cincinnati , Newp ort  & Covington  Rail -
way  Co. v. Brumleve , Director . On petition for writ of 
certiorari to the Court of Appeals of Kentucky. October 
14, 1946. Dismissed on motion of counsel for the peti-
tioner. Stephens L. Blakely and Jacob L. Holtzmann 
for petitioner. Reported below: 302 Ky. 477, 194 S. W. 
2d 640.

No. 20. Unite d Federal  Workers  of  Ameri ca  
(C. I. 0.) et  al . v. Mitchell  et  al . October 18, 1946. 
United Public Workers of America (C. I. 0.) substituted 
as a party appellant herein in the place and stead of 
United Federal Workers of America (C. I. O.).

No. —. Seme l  et  al . v. Unite d  Stat es . October 21, 
1946. The motion for a stay is denied.

No. 36, Mise. Ex parte  Goins  ;
No. 39, Mise. Ex parte  Step hens on ; and
No. 40, Mise. Ex parte  Mc Crackin . October 21, 

1946. The motions for leave to file petitions for writs of 
habeas corpus are denied.

No. 35, Mise. Burt  v . Conger , Dis trict  Judge ; and
No. 38, Mise. Ex parte  Hayes . October 21, 1946. 

The motions for leave to file petitions for writs of man-
damus are denied.
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No. 82, Mise., October Term, 1945. Smith  v . Maguire , 
Justice  of  the  Domes tic  Relat ions  Court  of  the  Cit y  
of  New  York , et  al . ;

No. 83, Mise., October Term, 1945. Harding  v . La -
Guardia , Mayor , et  al . ;

No. 33, Mise. Step hens , Admini strator , v . United  
States ;

No. 34, Mise. Massey  v . Texas ;
No. 37, Mise. Ex parte  Wilson  ; and
No. 43, Mise. Ex parte  Poresky . October 21, 1946. 

The applications are denied.

No. 20, Mise. Lavender , Admini strator , v . Clark , 
Chief  Justice  of  the  Suprem e  Court  of  Miss ouri , et  
al . October 21, 1946. The motion for leave to file peti-
tion for writ of mandamus is denied. Mr . Justic e  Black , 
Mr . Justice  Murphy , and Mr . Justice  Rutledge  are of 
the opinion that leave to file should be granted and that 
a rule to show cause should issue. N. Murry Edwards, 
James A. Waechter and Douglas H. Jones for petitioner. 
Maurice G. Roberts, Cornelius H. Skinker, Jr., William R. 
Gentry, Charles A. Helsell and John W. Freels for 
respondents.

No. 2, October Term, 1941. Bernards  et  al . v . John -
son  et  al . October 21, 1946. The motion to recall the 
mandate is denied. The  Chief  Justice  took no part in 
the consideration or decision of this application.

No. 625, October Term, 1945. Hust  v . Moore -Mc -
Cormack  Lines , Inc . October 21, 1946. Order entered 
amending opinion. The petition for rehearing is denied.
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The  Chief  Just ice  and Mr . Justi ce  Jackson  took no 
part in the consideration or decision of this application.

Opinion reported as amended, 328 U. S. 707.

No. 531. Cook  v . Forts on , Secretar y  of  State , et  
al . ; and

No. 532. Turm an  et  al . v . Duckworth , Chairman  
of  the  Georgia  State  Democratic  Execut ive  Com -
mittee , et  al . Appeals from the District Court of the 
United States for the Northern District of Georgia. Oc-
tober 28, 1946. Per Curiam: The appeals are dismissed 
and the District Court is directed to dismiss the bill in each 
case. See United States v. Anchor Coal Co., 279 U. S. 812. 
Mr . Just ice  Black  and Mr . Just ice  Murphy  are of the 
opinion that probable jurisdiction should be noted. Mr . 
Justic e  Rutledge  is of the opinion that the question of 
jurisdiction should be postponed to the hearing of the cases 
on the merits and has set forth his views in an opinion 
(infra) which he has filed. Alex. W. Smith and Croom 
Partridge for appellant in No. 531. Charles S. Reid, W. D. 
Thomson, Marshall L. Allison and John L. Tye for appel-
lants in No. 532. Eugene Cook, Attorney General of 
Georgia, Victor Davidson, C. E. Gregory, Jr., Assistant 
Attorneys General, John A. Dunaway, Walter McElreath, 
Samuel D. Hewlett and B. D. Murphy for appellees. 
Reported below: 68 F. Supp. 624,744.

Mr . Justice  Rutledge .
These appeals seek to invalidate Georgia’s county unit 

system for selecting candidates for election to public office. 
No. 531 relates to the office of Representative in Congress, 
No. 532 to that of Governor. In each instance the basic 
substantive claim is that the system operates to deprive 
the appellants and other voters of the equal protection of 
the laws in respect to their rights of suffrage, contrary to 
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the provisions of the Fourteenth Amendment. Presented 
also are important questions of jurisdiction and of discre-
tion in exercising it.1 Both declaratory relief and injunc-
tive relief in various forms were sought.

The District Court in each case denied applications for 
interlocutory injunctions. At the same time it formally 
declined to pass finally upon motions to dismiss the causes, 
although stating “We consider them, however, on the gen-
eral question of the grant of interlocutory relief.”2 The 
court then went on to deny the applications upon grounds 
which, if sustained, would conclude the entire controversy 
in each case in all but formal entry of an order for dis-
missal.3 The principal ground of decision in both cases 
was reliance upon Colegrove v. Green, 328 U. S. 549, de-
cided June 10, 1946, rehearing denied this day, 329 U. S. 
825, as precluding equitable relief. In No. 532 it was said 
this was required “whether it be that the subject matter 
is not of equitable cognizance, or merely that equity 
should withhold its hand.”

In each case, however, the court refused to rest on this 
ground alone. In No. 531 it went on to rule, apparently, 
that the county unit system is imposed by party action, 
not by state action; and that the system was not being

1 The jurisdiction of this Court is invoked under §§ 238 and 266 of 
the Judicial Code as amended, 28 U. S. C. §§ 345, 380. In No. 532 
it is not questioned that the attack is upon the validity of a state 
statute. In No. 531 one ground of appellee’s motion to dismiss the 
appeal is that the appellant’s suit attacks, not a state statute, but the 
rules and action of a political party. Cf. Ex parte Collins, 211 U. S. 
565, 569.

The two decisions were rendered by three-judge District Courts, 
constituted identically, pursuant to § 266 of the Judicial Code.

2 The quoted language is from the opinion in No. 532. A similar 
statement appears in the opinion in No. 531.

3 In view of this fact an affirmance of the judgments here would 
preclude the District Court from taking any other action than to 
dismiss the causes, upon their being remanded to it.
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applied in fact, since the state executive committee prior 
to the decisions had certified both candidates, subject to 
later action by the party’s state convention. In No. 532 
“in order that all questions may be ripe for consideration 
in the Appellate Court, if necessary,” the opinion further 
stated that “on the ultimate merits we do not think the 
State of Georgia has been shown to have deprived the 
plaintiffs of the equal protection of the laws.” The deci-
sions come here therefore not only as somewhat dubious 
rulings upon strictly jurisdictional matters but as decisive 
and conclusive adjudications upon the merits.

It may be that the orders now in appeal have become 
moot in part because actions in execution of the chal-
lenged Georgia laws which appellants sought to have re-
strained have now taken place.4 But in No. 532 in one 
respect at least injunctive relief prayed for still could be 
given, if appellants should be found, on hearing, entitled 
to have it.5 And in each case declaratory relief, appropri-
ate in many instances where aid by way of injunction 
cannot be afforded,6 is sought.

Obviously the appeals present questions related closely 
to the issues in Colegrove v. Green, but in my opinion not

4 Thus, in No. 532, party officials have certified the results of the 
primary elections to the Secretary of State and he in turn has sent 
out the forms for ballots to county ordinaries on the basis of those 
certifications. The applications sought to restrain these acts.

5 By amendment, to avoid the effect of the actions taken as set 
forth in note 4, appellant sought to restrain the Secretary of State 
from certifying the returns from the general election to the General 
Assembly.

6 It was to avoid the limitations resulting from the fact that injunc-
tive or other immediately effective equitable relief could not be given 
that relief by way of declaratory judgment was authorized by Con-
gress. This Court has not yet determined that declaratory relief 
cannot be given beyond the boundaries fixed by the preexisting juris-
diction in equity, compare Nashville, C. & St. L. R. Co. v. Wallace, 288 
U. S. 249, 262, with Giles v. Harris, 189 U. S. 475, 486, although three
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necessarily determined by that decision. A majority of 
the justices participating refused to find that there was a 
want of jurisdiction, but at the same time a majority, 
differently composed, concluded that the relief sought 
should be denied.* 7 I was of the opinion that, in the par-
ticular circumstances, this should be done as a matter 
of discretion, for the reasons stated in a concurring 
opinion. 328 U. S. 549, 564. Those reasons would be 
pertinent to a consideration of the present appeals, though 
not necessarily controlling in relation to the somewhat 
different facts and issues they involve.8 The issues, 
whether of jurisdiction, of discretion in exercising it,9 or of 
substantive right, are obviously important. In my judg-
ment they have not been conclusively adjudicated by prior 
decisions of this Court. I therefore think they should 
not be determined without full hearing and consideration 
after argument here, more especially in view of the breadth 
and character of the rulings made in the District Court’s 
decisions. Accordingly I think we should postpone deter-
mination of any jurisdictional issues until consideration of 
the merits and place the appeals upon the calendar for 
argument. I also think that if these appeals were to be so

members of the Court announced their view apparently to that effect 
in Colegrove n . Green, 328 U. S. 549, 551-552. The outer boundaries 
of jurisdiction under the declaratory procedure remain largely unde-
termined. Cf. Judicial Code §274d, 28 U. S. C. §400; Borchard, 
Declaratory Judgments (2d ed. 1941) 365-367, 766-788, 868-874.

7 Three of the justices so ruling thought the relief should be denied 
for want of jurisdiction. 328 U. S. 549, 550, opinion of Mr. Justice 
Frankfurter.

8 The discretionary exercise or nonexercise of equitable or declara-
tory judgment jurisdiction, see Great Lakes Dredge & Dock Co. v. 
Huffman, 319 U. S. 293, 300; Di Giovanni v. Camden Fire Ins. Assn., 
296 U. S. 64, 70, in one case is not precedent in another case where 
the facts differ. Hale v. Allins on, 188 U. S. 56, 77-78, quoted in Di 
Giovanni v. Camden Fire Ins. Assn., supra, at 71.

9 See note 3.
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treated, the petition for rehearing which has been filed in 
Colegrove v. Green should be granted and that case should 
be set for argument with them.

No. 45, Mise. Read  v . Zimme rman  ; and
No. 46, Mise. Ex parte  Lee . October 28, 1946. Ap-

plications denied. Mr . Justi ce  Murphy  took no part in 
the consideration or decision of these applications.

No. 47, Mise. Ex parte  Evans . October 28, 1946. 
The motion for leave to file petition for writ of habeas 
corpus is denied. Mr . Just ice  Murph y  took no part in 
the consideration or decision of this application.

No. 278, October Term, 1945. Reconst ructi on  Fi-
nance  Corp , et  al . v . Denver  & Rio Grande  Western  
Railroad  Co. et  al . ;

No. 279, October Term, 1945. Reconst ructi on  Fi-
nance  Corp , et  al . v . Denver  & Salt  Lake  Western  
Railroad  Co . et  al . ;

No. 280, October Term, 1945. Recons tructi on  Fi-
nanc e  Corp , et  al . v . City  Bank  Farmer s  Trust  Co ., 
Trustee , et  al . ;

No. 281, October Term, 1945. Recons tructi on  Fi-
nanc e  Corp , et  al . v . Denver  & Rio Grande  Western  
Railroad  Co . et  al . ; and

No. 282, October Term, 1945. Reconst ructi on  Fi-
nanc e  Corp , et  al . v . Thomps on , Truste e , et  al . Oc-
tober 28, 1946. The  Chief  Just ice  announced that Mr . 
Justice  Frankfurter  has filed an opinion setting forth 
the detailed grounds for his dissent from the opinion and
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judgment of the Court entered June 10, 1946, in these 
cases.

Dissenting opinion reported in 328 U. S. at 536.

No. 369. Sioux Tribe  of  Indians  v . Unite d  State s . 
October 28, 1946. On petition for writ of certiorari to 
the Court of Claims. Dismissed on motion of counsel 
for the petitioner. Ralph H. Case and James S. Y. Ivins 
for petitioner. Solicitor General McGrath for the United 
States. Reported below: 105 Ct. Cl. 725, 64 F. Supp. 
312.

No. 504. Marr , doing  busi ness  as  Marr  Dupl icat or  
Co., v. A. B. Dick  Co . On petition for writ of certiorari 
to the Circuit Court of Appeals for the Second Circuit. 
November 12, 1946. Per Curiam: The petition for writ 
of certiorari is granted. The judgment of the Circuit 
Court of Appeals is vacated and the cause is remanded 
to that court for consideration of the question, raised by 
the Solicitor General in his memorandum, as amicus 
curiae, “whether respondent’s prosecution of the instant 
case may not constitute a fraud upon the courts.” C. P- 
Goepel and Edward D. Bolton for petitioner. Robert W. 
Byerly and Ralph M. Watson for respondent. Solicitor 
General McGrath filed a brief for the United States as 
amicus curiae. Reported below: 155 F. 2d 923.

No. 42, Mise. Ex parte  James . November 12, 1946. 
The motion for leave to file petition for writ of certiorari 
is denied.
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No. 48, Mise. Ex parte  Nels on  ; and
No. 56, Mise. Ex parte  Mc Mahan . November 12, 

1946. The motions for leave to file petitions for writs 
of mandamus are denied.

No. 49, Mise. Ex parte  Kato  ;
No. 52, Mise. Ex parte  Chris tian  ;
No. 53, Mise. Ex par te  Alle n  ;
No. 54, Mise. Ex part e  Redik er  ; and
No. 55, Mise. Ex par te  Gross . November 12, 1946. 

The motions for leave to file petitions for writs of habeas 
corpus are denied.

No. 51, Mise. Ex parte  Whitef ield . November 12, 
1946. The application is denied.

No. 57, Mise. Ex parte  Fletcher . November 12, 
1946. The motion for leave to file petition for writ of 
mandamus is denied. The  Chief  Justice  and Mr . Jus -
tice  Rutledge  took no part in the consideration or deci-
sion of this application.

No. 45, Mise. Read  v . Zimmerm an . November 12, 
1946. Motion denied.

No. 176. Shotki n  v . Judges , Supe rior  Court , At -
lanta  Circ uit . See post, p. 828.
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No. 582. State s Marine  Corporat ion  v . Milit ano . 
On petition for writ of certiorari to the Circuit Court of 
Appeals for the Second Circuit. November 12, 1946. 
Dismissed on motion of counsel for the petitioner. Cory-
don B. Dunham for petitioner. Reported below: 156 F. 
2d 599.

Nos. 645 and 646. New  York , Chicag o  & St . Louis  
Railroad  Co . v . Pennsyl vania . Appeals from the Su-
preme Court of Pennsylvania. November 18,1946. Per 
Curiam: The motions to dismiss are granted and the 
appeals are dismissed for the want of a substantial federal 
question. Robert M. Fisher and John Y. Scott for appel-
lant. George W. Keitel, Deputy Attorney General of 
Pennsylvania, for appellee. Reported below: 354 Pa. 
388,47 A. 2d 272.

No. 58, Mise. Shotki n , Truste e , v . Pennsy lvani a  
Comp any . November 18, 1946. The petitions for ap-
peal and certiorari are denied.

No. 60, Mise. Ex parte  Johnson . November 18, 
1946. The motion for leave to file petition for writ of 
mandamus is denied.

No. 59, Mise. Ex parte  Prather  ;
No. 61, Mise. Ex parte  Bledsoe  ; and
No. 62, Mise. Ex parte  Willi ams . November 18, 

1946. The motions for leave to file petitions for writs of 
habeas corpus are denied.
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No. 9, original. Illi nois  v . Indiana  et  al . November 
18, 1946. The Interim Report of the Special Master and 
his Special Report as to Shell Oil Company and The Texas 
Company are received and ordered filed.

No. 670. Motoris ts  Mutual  Insurance  Co . v . Hen -
dersho t , Admini strator . Appeal from the Supreme 
Court of Ohio. November 25, 1946. Per Curiam: The 
motion to dismiss is granted and the appeal is dismissed for 
want of a substantial federal question. Wilbur E. Benoy 
for appellant. James M. Hinton for appellee. Reported 
below: 147 Ohio St. Ill, 68 N. E. 2d 67.

No. 64, Mise. Ex parte  Jeff ries . November 25, 
1946. The motion for leave to file petition for writ of 
habeas corpus is denied.

No. 65, Mise. Ex parte  Wils on . November 25,1946. 
The motion for leave to file petition for writ of habeas 
corpus and petition for ancillary writ of certiorari are 
denied.

No. 66, Mise. Ex parte  Mitc hell . November 25, 
1946. The application is denied.

No. 681. W. H. Tompki ns  Co., now  Tompki ns  Motor  
Lines , Inc ., v . United  Stat es  et  al . Appeal from the 
District Court of the United States for the Middle District

727731 0—47---- 49
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of Tennessee. December 9,1946. Per Curiam: The mo-
tion to affirm is granted and the judgment is affirmed. 
United States v. Carolina Freight Carriers Corp., 315 U. S. 
475. Mr . Justice  Black , Mr . Justice  Reed , and Mr . 
Justi ce  Douglas  are of the opinion that probable jurisdic-
tion should be noted. James W. Wrape and Harold G. 
Hernly for appellant. Solicitor General McGrath and 
Daniel W. Knowlton for the United States and the Inter-
state Commerce Commission, appellees.

No. 368. Sioux Trib e  of  Indians  v . United  State s . 
On petition for writ of certiorari to the Court of Claims. 
December 9,1946. Per Curiam: The petition for rehear-
ing is granted. The order entered October 21, 1946, de-
nying certiorari, post, p. 758, is vacated and the petition 
for writ of certiorari is granted. The judgment is vacated 
and the case is remanded to the Court of Claims in order 
to enable that court to determine whether the Act of Au-
gust 13, 1946, 60 Stat. 1049, gives rise to any claims which 
petitioners may assert to affect the judgment heretofore 
entered in this cause, as to which this Court means to 
intimate no opinion. Ralph H. Case and James S. Y. 
Ivins for petitioner. Reported below: 105 Ct. Cl. 658, 
64F. Supp. 303.

No. 67, Mise. Ex parte  Smith  ;
No. 69, Mise. Ex parte  Greco ; and
No. 72, Mise. Ex parte  Myers . December 9, 1946. 

The motions for leave to file petitions for writs of habeas 
corpus are denied.

No. 68, Mise. Ex parte  De Cloux  ;
No. 70, Mise. Ex parte  Glass ; and
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No. 73, Mise. Ex parte  Lee . December 9, 1946. The 
applications are denied.

No. 71, Mise. Ex parte  Haines . December 9, 1946. 
The motion for an injunction is denied.

No. 334. Fowler  v . Gill , Gene ral  Superi ntendent . 
See post, p. 791.

No. 369. Sioux Tribe  of  Indians  v . Unite d  Stat es . 
On petition for writ of certiorari to the Court of Claims. 
December 16, 1946. Per Curiam: The order entered 
October 28, 1946, dismissing the petition for certiorari, 
ante, p. 680, is vacated on motion of counsel for the peti-
tioner. The petition for writ of certiorari is granted. 
The judgment is vacated and the case is remanded to the 
Court of Claims in order to enable that court to determine 
whether the Act of August 13, 1946, 60 Stat. 1049, gives 
rise to any claims which petitioner may assert to affect 
the judgment heretofore entered in this cause, as to which 
this Court means to intimate no opinion. Ralph H. Case 
and James S. Y. Ivins for petitioner. Solicitor General 
McGrath for the United States. Reported below: 105 Ct. 
Cl. 725,64 F. Supp.312.

No. 389. Mc Laren  v . Nierstheim er , Warden . On 
petition for writ of certiorari to the Criminal Court of 
Cook County, Illinois. December 16,1946. Per Curiam: 
On suggestion of the Attorney General of Illinois, the peti-
tion for writ of certiorari is granted; the judgment is va-
cated and the case is remanded for further proceedings.
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Petitioner pro se. George F. Barrett, Attorney General 
of Illinois, and William C. Wines, Assistant Attorney Gen-
eral, for respondent.

No. 454. Fleming  et  al ., Truste es , et  al . v . Trap - 
hagen  et  al . On petition for writ of certiorari to the 
Circuit Court of Appeals for the Seventh Circuit. De-
cember 16, 1946. Per Curiam: The petition for writ of 
certiorari is granted and the judgment is reversed on the 
authority of Vanston Committee v. Green, 329 U. S. 156. 
W. F. Peter for petitioners. Daniel James for respond-
ents. Reported below: 155 F. 2d 889.

No. 571. Schin e Chain  Theatre s , Inc . et  al . v . 
United  States . Appeal from the District Court of the 
United States for the Western District of New York. 
December 16, 1946. Per Curiam: The motion to dismiss 
is granted and the appeal is dismissed for want of a final 
judgment. Edward F. McClennen, Willard S. McKay 
and Arthur Garfield Hays for appellants. Solicitor Gen-
eral McGrath for the United States. Reported below: 
63 F. Supp. 229.

No. 572. Schin e Chain  Theatres , Inc . et  al . v . 
Unite d  States . Appeal from the District Court of the 
United States for the Western District of New York. 
December 16, 1946. Per Curiam: The appeal is dis-
missed for failure to comply with Rule 12 of the Rules of 
this Court. Willard S. McKay and Arthur Garfield Hays 
for appellants. Reported below: 63 F. Supp. 229.

No. 264. Cantos  v . Styer , Commanding  General .
Certiorari, post, p. 700, to the Supreme Court of the Philip-
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pines. December 16, 1946. Per Curiam: The writ of 
certiorari in this case is dismissed for the reason that the 
case is moot. John E. McCullough for petitioner. 
Solicitor General McGrath, Assistant Solicitor Gen-
eral Washington and Frederick Bernays Wiener for 
respondent.

No. 145. Uyeki  v. Styer , Command ing  General . 
December 16, 1946. The stay order entered herein on 
June 10, 1946, 328 U. S. 825, is vacated except insofar as 
it stays execution of the sentence of death.

No. 41, Mise. Ex parte  White  ; and
No. 77, Mise. Ex parte  House . December 16, 1946. 

The motions for leave to file petitions for writs of certiorari 
are denied.

No. 74, Mise. Philli ps  v . Ragen , Warden  ; and
No. 75, Mise. Ex parte  Miller . December 16, 1946. 

The motions for leave to file petitions for writs of habeas 
corpus are denied.

No. 76, Mise. Ex parte  Gobin . December 16, 1946. 
The motion for leave to file petition for writ of mandamus 
is denied.

No. 80. Parker  et  al . v . Porter , Price  Admini s -
trator ;

No. 483. Murray  v . Porter , Price  Admi nis trato r ;
No. 512. Rale y et  al ., tradi ng  as  Raley ’s Food  

Store , v . Porter , Price  Adminis trator ;
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No. 526. 315 West  97th  Street  Realty  Co ., Inc . et  
al . v. Porter , Price  Admini strator ;

No. 583. Porter , Pric e  Admin ist rator , v . Mohaw k  
Wrec king  & Lumber  Co . et  al . ;

No. 682. Porter , Pric e Administ rator , v . Rhode s , 
Sheriff , et  al . ; and

No. 694. Victor  et  al ., Truste es , v . Porter , Price  
Admin ist rator . December 16, 1946. Fleming, Tem-
porary Controls Administrator, substituted for Porter, 
Price Administrator.

No. 63, Mise. Ex parte  Denver  & Rio Grande  West -
ern  Railr oad  Compa ny  Committ ees  and  Trustees . 
December 16, 1946. The motion for leave to file petition 
for writs of mandamus and prohibition is denied. Walter 
J. Cummings, Jr. for petitioners. Acting Solicitor Gen-
eral Washington, John D. Goodloe and W. Meade Fletcher 
filed a memorandum for the Reconstruction Finance Cor-
poration.

Nos. 677 and 678. Senderowitz  et  al ., trading  as  
Royal  Manufacturing  Co ., v . Porter , Price  Adminis -
trator . December 18, 1946. Fleming, Temporary Con-
trols Administrator, substituted for Porter, Price Adminis-
trator, as respondent.

No. —. Medley  v . Reid , Super int ende nt ; and
No. —. Copeland  v . Reid , Sup erint ende nt . See 

post, p. 794.

No. —. Ex parte  Fishe r . December 19, 1946. The 
application for a stay of execution is denied. Charles H. 
Houston for petitioner.
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No.—. Medle y v . Unite d Stat es . December 20, 
1946. Motion for stay of execution denied. James J. 
Laughlin for petitioner.

No.—. St . Louis -San  Franc isc o Railw ay  Co . v . 
Stedm an  et  al . December 23, 1946. The application 
for a stay is denied. William V. Hodges for petitioner. 
George D. Gibson, Leonard D. Adkins and Edwin S. S. 
Sunderland for respondents.

No. 12, original. Unite d  States  v . California . De-
cember 23,1946. The motion of Robert E. Lee Jordan for 
leave to intervene is denied. Mr . Justice  Jackson  took 
no part in the consideration or decision of this application.

No. 80, Mise. Ex parte  Miller . December 23, 1946. 
The motion for leave to file petition for writ of habeas 
corpus is denied.

No. 78, Mise. Ex parte  Hicks  ; and
No. 81, Mise. Ex parte  Pressley . December 23, 

1946. The motions for leave to file petitions for writs of 
certiorari are denied.

No. 145. Uyeki  v. Styer , Commanding  General . 
On petition for writ of certiorari to the Supreme Court 
of the Philippines. January 6, 1947. Per Curiam: The 
writ of certiorari in this case is dismissed for the reason 
that the case is moot. John E. McCullough for petitioner. 
Solicitor General McGrath and Frederick Bernays Wiener 
for respondent.
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No. 780. Chronicle  & Gazette  Publis hing  Co ., Inc . 
v. Attorn ey  Genera l  of  New  Hamp shi re  et  al . Ap-
peal from the Supreme Court of New Hampshire. Janu-
ary 6, 1947. Per Curiam: The motion to dismiss is 
granted, and the appeal is dismissed for the want of a sub-
stantial federal question. (1) Nebbia v. New York, 291 
U. S. 502; Olsen v. Nebraska, 313 U. S. 236. (2) Associ-
ated Press v. Labor Board, 301 U. S. 103; Associated Press 
v. United States, 326 U. S. 1. Mr . Justi ce  Douglas , Mr . 
Justi ce  Murphy , and Mr . Just ice  Rutledge  are of the 
opinion that probable jurisdiction should be noted. Stan-
ley M. Burns and Elisha Hanson for appellant. Robert 
W. Upton for appellees. Reported below: 94 N. H. 148, 
48 A. 2d 478.

No. 82, Mise. Ex parte  Blanton  ;
No. 84, Mise. Ex parte  Mc Millan  ; and
No. 86, Mise. Ex parte  Bantz . January 6,1947. The 

motions for leave to file petitions for writs of habeas corpus 
are denied.

No. 85, Mise. Ex parte  Dayton . January 6, 1947. 
The motion for leave to file petition for writ of mandamus 
is denied.

No. 83, Mise. Ex parte  Mc Mahan . January 6,1947. 
The motion for an injunction is denied.

No. 87, Mise. Ex parte  Buford ; and
No. 89, Mise. Ex parte  Schaff er . January 6, 1947.

The applications are denied.
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No. 88, Mise. Ex parte  Watkins . January 6, 1947. 
The motion for leave to file petition for certiorari is denied.

No. 626. Markham , Alien  Proper ty  Cust odi an , v . 
Allen  et  al . January 6, 1947. Clark, Attorney Gen-
eral, as successor to the Alien Property Custodian, substi-
tuted as the party petitioner herein.

No. 44, Mise. Wright  v . Johnston , Warden . See 
post, p. 803.

No. 397. Clarke  v . Sanford , Warde n . January 6, 
1947. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit dismissed on motion of the 
petitioner. Petitioner pro se. Solicitor General Mc-
Grath, Robert S. Erdahl and Sheldon E. Bernstein for re-
spondent. Reported below: 156 F. 2d 115.

No. 50, Mise. Clarke  v . Sanfor d , Warden . January 
6, 1947. Leave granted to withdraw the motion for leave 
to file petition for writ of habeas corpus on motion of the 
petitioner.

No. 334. Fowler  v . Gill , General  Superi ntendent . 
See post, 832.

No. 90, Mise. Ex parte  Baile y . January 13, 1947. 
The motion for leave to file petition for writ of habeas 
corpus is denied.
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No. 800. United  States  v . Balogh . On petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit. January 20, 1947. Per Curiam: The 
petition for writ of certiorari is granted. The judgment 
is vacated and the case is remanded to the Circuit Court 
of Appeals. Falbo v. United States, 320 U. S. 549. Mr . 
Justic e  Murphy  is of the opinion that the petition for 
certiorari should be denied. Acting Solicitor General 
Washington for the United States. Hayden C. Covington 
for respondent. Reported below: 157 F. 2d 939.

No. 91, Mise. Ex parte  Watkins  ;
No. 92, Mise. Ex parte  Haines  ; and
No. 94, Mise. Ex parte  Owe ns . January 20, 1947. 

The motions for leave to file petitions for writs of certiorari 
are denied.

No. 79, Mise. Ex parte  Cannad y  ;
No. 93, Mise. Ex parte  Thomas  ; and
No. 95, Mise. Ex parte  Kneis ley . January 20,1947. 

The motions for leave to file petitions for writs of habeas 
corpus are denied.

No. 813. Martini  et  al ., doing  busi ness  as  Lakeside  
Cut -Rate  Liquor  Store , v . Porter , Price  Adminis tra -
tor . January 20, 1947. Fleming, Temporary Controls 
Administrator, substituted as the party respondent 
herein.

No. 840. Kennedy , Warden , v . United  State s ex  
rel . Kuli ck . See post, p. 712.
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No. 839. Horsma n  Dolls , Inc . v . New  Jerse y  Un -
emp loyme nt  Compensation  Commis si on . Appeal from 
the Court of Errors and Appeals of New Jersey. Feb-
ruary 3, 1947. Per Curiam: The motion to dismiss is 
granted and the appeal is dismissed for the want of a sub-
stantial federal question. Nathan Bilder for appellant. 
Herman D. Ringle for appellee. Reported below: 134 
N.J. L. 77,45 A. 2d 681.

No. 97, Mise. Ex parte  Meyer s . February 3, 1947. 
The motion for leave to file petition for writ of prohibition 
is denied.

No. 98, Mise. Ex parte  Eaton . February 3, 1947. 
The motion for leave to file petition for writs of habeas 
corpus and certiorari is denied.

No. 99, Mise. Ex parte  Evans . February 3, 1947. 
The motion for leave to file petitions for writs of habeas 
corpus and certiorari is denied.

No. 100, Mise. Ex parte  Delisl e . February 3, 1947. 
The motion for leave to file petition for writ of habeas 
corpus is denied.

No. 73. Estat e  of  Domin ick  et  al . v . Commis sio ner  
of  Internal  Reve nue . February 3,1947. The petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Second Circuit is dismissed per stipulation of counsel.
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Asa B. Kellogg for petitioners. Acting Solicitor Gen-
eral Washington for respondent. Reported below: 152 
F. 2d 843.

No. 442. United  States  v . Elchibegof f . Certiorari, 
post, p. 704, to the Court of Claims. February 3, 1947. 
The motion by respondent to enlarge the issues is denied. 
The writ of certiorari is dismissed on motion of counsel 
for the petitioner. Solicitor General McGrath and Assist-
ant Solicitor General Washington for the United States. 
Joseph Forer for respondent. Reported below: 106 Ct. 
Cl. 541.

No. 101, Mise. Ex parte  Finley . See post, p. 817.

ORDERS GRANTING CERTIORARI, FROM OCTO-
BER 7, 1946, THROUGH FEBRUARY 3,1947.

No. 220. Bailey  v . Unite d  Stat es . See ante, p. 670.

No. 141. Confed erated  Bands  of  Ute  Indians  v . 
United  States . October 14, 1946. Petition for writ of 
certiorari to the Court of Claims granted. Ernest L. 
Wilkinson, John W. Cragun and Francis M. Goodwin for 
petitioners. Solicitor General McGrath, Roger P. Mar-
quis and Fred W. Smith for the United States. Reported 
below: 106 Ct. Cl. 33,64 F. Supp. 569.

No. 148. Albrecht  et  al . v . Unite d  States  ;
No. 149. Linnen bringer  v . Unite d  States ;
No. 150. Pitman  et  al . v . United  States  ;
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No. 151. Olive r , Executor , et  al . v . Unite d  States ; 
and

No. 155. Q. W. S. S. Realt y  & Inve stm ent  Co . v . 
Unite d  State s . October 14, 1946. Petitions for writs 
of certiorari to the Circuit Court of Appeals for the Eighth 
Circuit granted. George Eigel and William L. Igoe for 
petitioners in No. 148. Roscoe Anderson for petitioner in 
No. 149. William H. Allen for petitioners in No. 150. 
William L. Igoe for petitioners in No. 151. Samuel M. 
Watson for petitioner in No. 155. Solicitor General Mc-
Grath, Roger P. Marquis and Wilma C. Martin for the 
United States. Reported below: 155 F. 2d 73, 77.

No. 208. Transp arent -Wrap  Machine  Corp . v . 
Stokes  & Smith  Co . October 14,1946. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Second 
Circuit granted. R. Morton Adams for petitioner. Sam-
uel E. Darby, Jr. and Virgil E. Woodcock for respondent. 
Reported below: 156 F. 2d 198.

No. 209. Adams  v . Commi ss ioner  of  Internal  Rev -
enue . October 14, 1946. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Third Circuit 
granted. Sydney A. Gutkin for petitioner. Solicitor 
General McGrath, Assistant Attorney General McGregor, 
Sewall Key, Helen R. Carloss and William Robert Koerner 
for respondent. Reported below: 155 F. 2d 246.

No. 229. Patterson , Secretar y of  War , et  al . v . 
Lamb . October 14, 1946. Petition for writ of certiorari 
to the United States Court of Appeals for the District of 
Columbia granted. Solicitor General McGrath for peti-
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tioners. Samuel T. Ansell, Roger Robb and Mahlon C. 
Masterson for respondent. Reported below: 81 U. S. 
App. D. C. —, 154 F. 2d 319.

No. 235. Unite d  States  v . Standard  Oil  Co . of  Cali -
for nia  et  al . October 14, 1946. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Ninth Cir-
cuit granted. Solicitor General McGrath for the United 
States. Frank B. Belcher for respondents. Reported be-
low: 153 F. 2d 958.

No. 241. Craig  et  al . v . Harne y , Sheriff . October 
14, 1946. Petition for writ of certiorari to the Court of 
Criminal Appeals of Texas granted. Marcellus G. Eck-
hardt, Charles L. Black and Ireland Graves for petitioners. 
John S. McCampbell for respondent. Reported below: 
150 Tex. Cr. —, 193 S. W. 2d 178.

No. 270. Indus trial  Commiss ion  of  Wisc onsin  et  
al . v. Mc Cartin  et  al . October 14, 1946. Petition for 
writ of certiorari to the Supreme Court of Wisconsin 
granted. Mortimer Levitan for petitioners. Harold M. 
Wilkie for respondents. Reported below: 248 Wis. 570, 
22 N. W. 2d 522.

No. 335. Walling , Wage  & Hour  Adminis trator , v . 
Nashville , Chatt anoog a  & St . Louis  Rail wa y . On 
petition for writ of certiorari to the Circuit Court of Ap-
peals for the Sixth Circuit ; and

No. 336. Walling , Wage  & Hour  Admini strator , v . 
Portl and  Terminal  Co . On petition for writ of certi-
orari to the Circuit Court of Appeals for the First Circuit. 
October 14, 1946. The petitions for writs of certiorari are



697OCTOBER TERM, 1946.

Orders Granting Certiorari.329 U. S.

granted. Solicitor General McGrath and William S. 
Tyson for petitioner. Edwin F. Hunt, Walton Whitwell 
and Wm. H. Swiggart for respondent in No. 335. Leonard 
A. Pierce and E. Spencer Miller for respondent in No. 336. 
Harold B. Wahl filed a brief for the Jacksonville Terminal 
Co., as amicus curiae, opposing the petitions. Reported 
below: No. 335,155 F. 2d 1016; No. 336,155 F. 2d 215.

No. 377. Fay  v . New  York ; and
No. 452. Bove  v . New  York . October 14,1946. Pe-

titions for writs of certiorari to the Court of Appeals of 
New York granted. Robert J. Fitzsimmons and Harold 
R. Medina for petitioner in No. 377. Moses Polakoff and 
Samuel Mezansky for petitioner in No. 452. Frank S. 
Hogan and Whitman Knapp for respondent. Reported 
below: 296 N. Y. 510,68N. E. 2d453.

No. 384. New  York  ex  rel . Halve y  v . Halvey , Cus -
todian . October 14,1946. Petition for writ of certiorari 
to the Court of Appeals of New York granted. Robert S. 
Florence for petitioner. Emanuel N. Frankel for respond-
ent. Reported below : 295 N. Y. 836, 66 N. E. 2d 851.

No. 404. Mexica n  Ligh t  & Power  Co ., Ltd . v . Texas  
Mexica n  Railw ay  Co . October 14, 1946. Petition for 
writ of certiorari to the Supreme Court of Texas granted. 
Carl G. Stearns and Chas. W. Bell for petitioner. M. G. 
Eckhardt for respondent. Reported below: 145 Tex. 50, 
193 S.W. 2d 964.

No. 429. Unite d  States  v . Fullard -Leo  et  al . Octo-
ber 14, 1946. Petition for writ of certiorari to the Circuit
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Court of Appeals for the Ninth Circuit granted. Solicitor 
General McGrath for the United States. Reported below: 
156 F. 2d 756.

No. 443. Pauly  v . Mc Carthy  et  al ., Trustee s . Oc-
tober 14, 1946. Petition for writ of certiorari to the Su-
preme Court of Utah granted. Calvin W. Rawlings, Par-
nell Black and Harold E. Wallace for petitioner. W. Q. 
Van Cott and Dennis McCarthy for respondents. Re-
ported below: 166 P. 2d 501.

No. 106. Unite d States  v . Thayer -West  Point  
Hotel  Co . October 14, 1946. Petition for writ of certi-
orari to the Court of Claims granted. Solicitor General 
McGrath for the United States. Ernest J. Ellenwood and 
John S. Shedden for respondent. Reported below: 106 
Ct. Cl. 60,64 F. Supp. 565.

No. 190. Bozza  v. United  States . October 14, 1946. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Third Circuit granted. Harold Simandl for 
petitioner. Solicitor General McGrath and Robert S. 
Erdahl for the United States. Reported below: 155 F. 2d 
592.

No. 265. Cardillo , Deputy  Commi ss ioner , v . Lib -
erty  Mutual  Insu ranc e  Co . et  al . October 14, 1946. 
Petition for writ of certiorari to the United States Court of 
Appeals for the District of Columbia granted. Solicitor 
General McGrath for petitioner. Reported below: 81 
U. S. App. D. C. —, 154 F. 2d 529.
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No. 367. Myers  v . Readi ng  Comp any . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Third Circuit granted. John H. Hoff-
man for petitioner. Wm. Clarke Mason for respondent. 
Reported below: 155 F. 2d 523.

No. 371. United  States  National  Bank  et  al . v . 
Chase  Nation al  Bank  et  al . October 14, 1946. Peti-
tion for writ of certiorari to the Circuit Court of Appeals 
for the Third Circuit granted. Robert I. Rudolph for pe-
titioners. William Dean Embree for respondents. Re-
ported below: 155 F. 2d 755.

No. 430. United  Stat es  v . Ogilvie  Hardware  Co ., 
Inc . October 14, 1946. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Fifth Circuit granted. 
Solicitor General McGrath for the United States. H. C. 
Walker, Jr. and Elias Goldstein for respondent. Reported 
below: 155 F. 2d 577.

No. 432. Aetna  Casua lty  & Surety  Co . et  al . v . 
Flowe rs . October 14, 1946. Petition for writ of certio-
rari to the Circuit Court of Appeals for the Sixth Circuit 
granted. Clyde W. Key for petitioners. Respondent 
pro se. Reported below: 154 F. 2d 881.

No. 94. United  States  v . N. Y. Rayon  Impo rting  
Co., Inc . (#2) et  al .; and

No. 96. N. Y. Rayon  Import ing  Co ., Inc . (#2) et  al . 
v. United  Stat es . October 14, 1946. The petitions for

727731 0—47---- 50
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writs of certiorari to the Court of Claims are granted. 
Solicitor General McGrath for the United States in No. 
94. With him on the brief in No. 96 were Assistant At-
torney General Sonnett and Paul A. Sweeney. Wilbur 
H. Friedman for respondents in No. 94 and petitioners in 
No. 96. Reported below: 105 Ct. Cl. 606, 64 F. Supp. 
684.

No. 206. Koster  v . (Ameri can ) Lumbermens  Mu -
tual  Casualt y  Co . October 14, 1946. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Second 
Circuit granted. Milton Pollack for petitioner. Frank 
W. Glenn for respondent. Reported below: 153 F. 2d 
888.

No. 207. Land , Chairman  of  the  United  State s  
Maritime  Commis si on , et  al . v . Dollar  et  al . October 
14, 1946. Petition for writ of certiorari to the United 
States Court of Appeals for the District of Columbia 
granted. Mr . Justice  Black  took no part in the consid-
eration or decision of these applications. Solicitor Gen-
eral McGrath for petitioners. Gregory A. Harrison, Clin-
ton M. Hester and Michael M. Kearney for respondents. 
Reported below: 81 U. S. App. D. C. —, 154 F. 2d 307.

No. 264. Cantos  v . Styer , Comma nding  General . 
October 14, 1946. Petition for writ of certiorari to the 
Supreme Court of the Philippines granted. John E. Mc-
Cullough for petitioner. Solicitor General McGrath and 
Frederick Bernays Wiener for respondent.
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No. 287. Bazley  v . Commi ss ioner  of  Internal  Rev -
enue . October 14, 1946. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Third Circuit 
granted. Henry S. Drinker for petitioner. Solicitor Gen-
eral McGrath, Assistant Attorney General McGregor, 
Sewall Key, Helen R. Carloss and Helen Goodner for 
respondent. Reported below: 155 F. 2d 237.

No. 400. Northern  Pacific  Railw ay  Co . v . United  
States . October 14,1946. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Seventh Circuit 
granted. Lorenzo B. da Ponte and Marcellus L. Country-
man, Jr. for petitioner. Solicitor General McGrath for 
the United States. Reported below: 156 F. 2d 346.

No. 184. Cone  v . West  Virginia  Pulp  & Paper  Co . 
October 14, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Fourth Circuit granted 
limited to the questions of federal procedure raised by 
the petition for the writ. W. J. McLeod, Jr. for peti-
tioner. Christie Benet, J. B. S. Lyles and Charles W. 
Waring for respondent. Reported below: 153 F. 2d 576.

No. 470. Rice  et  al . v . Great  Lakes  Elevator  Corp , 
et  al . ;

No. 471. Rice  et  al . v . Board  of  Trade  of  Chicago  ;
No. 472. Illinois  Commerce  Comm is si on  et  al . v . 

Great  Lakes  Elevat or  Corp , et  al . ; and
No. 473. Illinois  Commerce  Comm iss ion  et  al . v . 

Board  of  Trade  of  Chicag o . October 21, 1946. Peti-
tions for writs of certiorari to the Circuit Court of Appeals
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for the Seventh Circuit granted. Lee A. Freeman for 
Daniel F. Rice et al., petitioners in Nos. 470, 471, 472 
and 473. George F. Barrett, Attorney General of Illinois, 
and William C. Wines, Assistant Attorney General, for 
the Illinois Commerce Commission et al., petitioners in 
Nos. 472 and 473. Ferre C. Watkins, Floyd E. Thompson, 
Carl Meyer, Leo F. Tierney and Louis A. Kohn for re-
spondents in Nos. 470 and 472. Weymouth Kirkland and 
Howard Ellis for respondent in Nos. 471 and 473. Briefs 
were filed by Frederick G. Hamley and John E. Benton 
for the National Association of Railroad and Utilities 
Commissioners, as amicus curiae, in support of the peti-
tions in Nos. 470 and 471, and by Everett C. McKeage 
and H. F. Wiggins for the Railroad Commission of Cali-
fornia, as amicus curiae, in support of the petition in 
No. 470. Reported below: 156 F. 2d 33.

No. 312. United  States  v . Silk , doing  busi ness  as  
Alber t  Silk  Coal  Co . October 21, 1946. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Tenth Circuit granted. Solicitor General McGrath for 
the United States. Robert Stone and Warren W. Shaw 
for respondent. Reported below: 155 F. 2d 356.

No. 457. Adams  v . United  Stat es . October 21, 1946. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Fifth Circuit granted. John W. Lapsley for 
petitioner. Solicitor General McGrath, Robert S. Erdahl 
and Irving S. Shapiro for the United States. Reported 
below: 156 F. 2d 271.

No. 140. De Meerl eer  v . Michigan . October 21, 
1946. Petition for writ of certiorari to the Supreme Court
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of Michigan granted. David W. Louisell for petitioner. 
Eugene F. Black, Attorney General of Michigan, Edmund 
E. Shepherd, Solicitor General, and Daniel J. O’Hara, As-
sistant Attorney General, for respondent. Reported be-
low : 313 Mich. 548,21 N. W. 2d 849.

No. 417. Unite d  State s Depa rtme nt  of  Agricul -
ture , Emergency  Crop  and  Feed  Loans  v . Remu nd , Ad -
minist rator ., October 28, 1946. Petition for writ of 
certiorari to the Supreme Court of South Dakota granted. 
Solicitor General McGrath for petitioner. Dwight Camp-
bell for respondent. Reported below: 70 S. D. —, 23 
N. W. 2d 281.

No. 431. Testa  et . al . v . Katt . October 28,1946. Pe-
tition for writ of certiorari to the Superior Court for Provi-
dence and Bristol Counties, Rhode Island, granted. So-
licitor General McGrath and J. Raymond Dubee for peti-
tioners. Paul M. Segal, Harry P. Warner, Henry G. 
Fischer, George S. Smith, Philip J. Hennessey, Jr. and 
John W. Willis for respondent. Reported below: 71 R. I. 
472,47 A. 2d 312.

No. 498. Unite d  State s v . Smit h , U. S. Distri ct  
Judge , et  al . October 28, 1946. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Third 
Circuit granted. Solicitor General McGrath for the 
United States. Robert T. McCracken, Stanley F. Coar 
and C. Russell Phillips for John Memolo, respondent. 
Reported below: 156 F. 2d 642.

No. 543. Federal  Power  Comm iss ion  et  al . v . Ar -
kansas  Power  & Light  Co . October 28,1946. Petition
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for writ of certiorari to the United States Court of Appeals 
for the District of Columbia granted. Solicitor General 
McGrath for petitioners. P. A. Lasley, A. J. G. Priest and 
Sidman I. Barber for respondent. Reported below: 82 
U. S. App. D. C. 156 F. 2d 821.

No. 504. Marr , doing  busi ness  as  Marr  Duplicator  
Co., v. A. B. Dick  Co . See ante, p. 680.

No. 442. United  States  v . Elchib egof f . November 
12, 1946. Petition for writ of certiorari to the Court of 
Claims granted. Solicitor General McGrath for the 
United States. Joseph Forer for respondent. Reported 
below: 106 Ct. Cl. 541.

No. 562. Ruther for d  Food  Corp , et  al . v . Walling , 
Wage  & Hour  Admin ist rator . November 12,1946. Pe-
tition for writ of certiorari to the Circuit Court of Appeals 
for the Tenth Circuit granted. E. R. Morrison for peti-
tioners. Solicitor General McGrath, William S. Tyson 
and Morton Liftin for respondent. Reported below: 156 
F. 2d 513.

No. 564. Walling , Wage  & Hour  Adminis trator , v . 
General  Industries  Co . November 12, 1946. Petition 
for writ of certiorari to the Circuit Court of Appeals for the 
Sixth Circuit granted. Solicitor General McGrath and 
William S. Tyson for petitioner. Carl F. Shuler for re-
spondent. Reported below: 155 F. 2d 711.

No. 625. Caldarola  v . Eckert  et  al ., doing  busi ness  
as  Thor  Eckert  & Co. November 12, 1946. Petition
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for writ of certiorari to the Court of Appeals of New 
York granted. Isidor Enselman for petitioner. Ray-
mond Palmer for respondents. Reported below: 295 
N. Y. 463, 68 N. E. 2d 444.

No. 483. Murray  v . Porter , Price  Admini strat or . 
On petition for writ of certiorari to the Circuit Court of 
Appeals for the First Circuit;

No. 512. Raley  et  al ., tradi ng  as  Rale y 's Food  
Store , v . Porter , Pric e  Admini str ator . On petition for 
writ of certiorari to the United States Court of Appeals 
for the District of Columbia; and

No. 583. Porter , Price  Admini strat or , v . Mohawk  
Wrecking  & Lumber  Co . et  al . On petition for writ of 
certiorari to the Circuit Court of Appeals for the Sixth 
Circuit. November 12, 1946. The petitions for writs of 
certiorari in these cases are granted limited to the question 
whether the Emergency Price Control Act authorizes the 
Administrator to delegate to district directors authority 
to sign and issue subpoenas. Robert W. Upton for peti-
tioner in No. 483. C. L. Dawson for petitioners in No. 
512. Solicitor General McGrath and David London for 
the Price Administrator. John W. Babcock for respond-
ents in No. 583. Reported below: No. 483,156 F. 2d 781; 
No. 512, 81 U. S. App. D. C. 156, 156 F. 2d 561; No. 583, 
156 F. 2d 891.

No. 544. National  Labor  Relations  Board  v . Key -
st one  Steel  & Wire  Co . et  al . November 12, 1946. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Seventh Circuit granted. Solicitor Gen-
eral McGrath and Gerhard P. Van Arkel for petitioner. 
Hugh Fulton and Theodore C. Baer for the Keystone 
Steel & Wire Co., and Frederick V. Arber for the Inde-



706 OCTOBER TERM, 1946.

Orders Granting Certiorari. 329 U.S.

pendent Steel Workers Alliance, respondents. Reported 
below: 155 F. 2d 553.

No. 453. Penf ield  Company  et  al . v . Securit ies  & 
Exchan ge  Comm issio n . November 18, 1946. Petition 
for writ of certiorari to the Circuit Court of Appeals 
for the Ninth Circuit granted. Morris Lavine for peti-
tioners. Acting Solicitor General Washington, Roger S. 
Foster and Robert S. Rubin for respondent. Reported 
below: 157 F. 2d 65.

No. 320. Ellis  v . Union  Paci fi c  Railroad  Co . No-
vember 25, 1946. Petition for writ of certiorari to the 
Supreme Court of Nebraska granted. L. Wm. Crawhall 
for petitioner. Thomas W. Bockes for respondent. Re-
ported below: 147 Neb. 18,22 N. W. 2d 305.

No. 368. Sioux Tribe  of  Indians  v . United  State s .
See ante, p. 684.

No. 606. United  States  v . Bayer  et  al . December 
9, 1946. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Second Circuit granted. Solici-
tor General McGrath for the United States. Charles H. 
Tuttle for Samuel Bayer; Archibald Palmer and I. Mau-
rice Wormser for Elias Bayer; and Samuel T. Ansell and 
Roger Robb for Walter V. Radovich, respondents. Re-
ported below: 156 F. 2d 964.

No. 626. Markham , Alien  Proper ty  Custodi an , v .
Allen  et  al . December 9, 1946. Petition for writ of
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certiorari to the Circuit Court of Appeals for the Ninth 
Circuit granted. Solicitor General McGrath for peti-
tioner. Joseph Wahrhajtig for respondents. Robert W. 
Kenny, Attorney General of California, and Everett W. 
Mattoon, Deputy Attorney General, as amici curiae, were 
also on the brief in opposition. Reported below: 156 F. 
2d 653.

No. 658. Packard  Motor  Car  Co . v . National  Labor  
Relations  Board . December 9, 1946. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Sixth 
Circuit granted. Louis F. Dahling for petitioner. Act-
ing Solicitor General Washington, Gerhard P. Van Arkel, 
Morris P. Glushien, Ruth Weyand and Joseph B. Robison 
for respondent. Reported below: 157 F. 2d 80.

No. 593. Cope  v . Anderson , Recei ver . December 9, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Third Circuit granted. The  Chief  
Justi ce  took no part in the consideration or decision of 
this application. Harold Evans for petitioner. Robert 
S. Marx, Frank E. Wood and Harry Kasfir for respondent. 
Reported below: 156 F. 2d 972.

No. 656. Anderson , Recei ver , v . Helmer s et  al . 
December 9, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Sixth Circuit granted. 
Robert S. Marx, Frank E. Wood and Harry Kasfir for 
petitioner. Murray Seasongood for respondents. Re-
ported below: 156 F. 2d 47.
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No. 759. United  States  v . Unit ed  Mine  Workers  of  
Ameri ca  ; and

No. 760. United  States  v . Lewis . December 9,1946. 
Petition for writs of certiorari to the United States Court 
of Appeals for the District of Columbia granted. At-
torney General Clark for the United States. Reported 
below: See 70 F. Supp. 42.

No. 497. 149 Madi son  Avenue  Corp , et  al . v . As - 
selta  et  al . See post, p. 817.

No. 369. Sioux Tribe  of  Indi ans  v . Unite d  State s .
See ante, p. 685.

No. 389. Mc Laren  v . Niersth eimer , Warden . See 
ante, p. 685.

No. 454. Fleming  et  al ., Truste es , et  al . v . Trap - 
hagen  et  al . See ante, p. 686.

No. 690. Insuranc e Group  Commi tte e et  al . v . 
Denver  & Rio Grande  Weste rn  Railroad  Co . et  al . 
December 16, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Tenth Circuit granted. 
Henry W. Anderson, George D. Gibson, John W. Riely, 
Morrison Shafroth, William Grant, Alexander M. Lewis, 
Edwin S. S. Sunderland, James L. Homire, Kenneth F. 
Burgess, Walter J. Cummings, Jr., W. A. W. Stewart and 
Arthur A. Gammell for petitioners. William V. Hodges 
and Frank C. Nicodemus, Jr. for respondents. Acting 
Solicitor General Washington, John D. Goodloe and W.
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Meade Fletcher filed a memorandum for the Reconstruc-
tion Finance Corporation. Reported below: 150 F. 2d 28.

No. 673. Harrison , Collector  of  Internal  Reve -
nue , v. Greyvan  Lines , Inc . December 16, 1946. Pe-
tition for writ of certiorari to the Circuit Court of Appeals 
for the Seventh Circuit granted. Acting Solicitor Gen-
eral Washington for petitioner. Wilbur E. Benoy and 
Robert Driscoll for respondent. Reported below : 156 F. 
2d 412.

No. 781. Unite d Mine  Workers  of  Amer ica  v . 
United  States  ; and

No. 782. Lewis  v . Unit ed  States . December 16, 
1946. Petition for writs of certiorari to the United States 
Court of Appeals for the District of Columbia granted. 
Welly K. Hopkins, Edmund Burke, T. C. Townsend, Har-
rison Combs, M. E. Boiarsky, Joseph A. Padway, Henry 
Kaiser and James A. Glenn for petitioners. Reported 
below: See 70 F. Supp. 42.

No. 674. Commi ss ioner  of  Internal  Revenue  v . 
Munter ; and

No. 675. Commi ss ioner  of  Internal  Revenue  v . 
Munte r . December 16, 1946. Petition for writs of cer-
tiorari to the Circuit Court of Appeals for the Third Cir-
cuit granted. Acting Solicitor General Washington for 
petitioner. Samuel Kaufman for respondents. Re-
ported below : 157 F. 2d 132.

No. 680. Champ ion  Spar k  Plug  Co . v . Sande rs  et  
al ., doing  busines s  as  Perf ect  Recondi tion  Spark  Plug
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Co. December 16, 1946. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Second Circuit 
granted. Wilber Owen, Carl F. Schaffer and Samuel E. 
Darby, Jr. for petitioner. John Wilson Hood for respond-
ents. Reported below: 156 F. 2d 488.

No. 405. Gayes  v . New  York . December 16, 1946. 
Petition for writ of certiorari to the County Court of Mon-
roe County, New York, granted. Petitioner pro se. Na-
thaniel L. Goldstein, Attorney General of New York, for 
respondent.

No. 418. National  Labor  Relati ons  Board  v . Jones  
& Laughlin  Steel  Corp . On petition for writ of certio-
rari to the Circuit Court of Appeals for the Sixth Circuit; 
and

No. 419. Nation al  Labor  Relati ons  Board  v . E. C. 
Atkins  & Co. On petition for writ of certiorari to the 
Circuit Court of Appeals for the Seventh Circuit. Decem-
ber 23, 1946. The petition for writs of certiorari in these 
cases is granted. Solicitor General McGrath for peti-
tioner. John C. Bane, Jr. for respondent in No. 418. 
Kurt F. Pantzer for respondent in No. 419. Reported be-
low: No. 418,154 F. 2d 932; No. 419,155 F. 2d 567.

No. 811. United  Mine  Worker s  of  Americ a  et  al . v . 
Unite d  Stat es . December 23, 1946. Petition for writ 
of certiorari to the United States Court of Appeals for the 
District of Columbia granted. Welly K. Hopkins, Ed-
mund Burke, T. C. Townsend, Harrison Combs, M. E. 
Boiarsky, Joseph A. Padway, Henry Kaiser and James A. 
Glenn for petitioners. Reported below: See 70 F. Supp. 
42.
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No. 731. Bartels  et  al ., doing  busi ness  as  Crystal  
Ballroom , v . Birmingham , Collector  of  Internal  
Revenue , et  al . ; and

No. 732. Geer  et  al ., doing  busi ness  as  Larry  Geer  
Ballroo ms , v . Birm ingha m , Collector  of  Internal  
Reve nue . January 6, 1947. Petition for writs of certio-
rari to the Circuit Court of Appeals for the Eighth Circuit 
granted. Clyde B. Charlton and Joseph I. Brody for peti-
tioners. Joseph A. Padway and Chauncey A. Weaver for 
Williams et al., respondents in No. 731. Reported below : 
157 F. 2d 295.

No. 62. Morri s v . Jones , Direct or  of  Insu rance . 
See ante, pp. 545,547.

No. 800. Unite d  States  v . Balogh . See ante, p. 692.

No. 715. Oklaho ma  et  al . v . Unit ed  State s . Janu-
ary 20, 1947. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Tenth Circuit granted. Mac Q. 
Williamson, Attorney General of Oklahoma, Harry O. 
Glasser and E. S. Champlin for petitioners. Acting 
Solicitor General Washington, Assistant Attorney General 
Bazelon and Roger P. Marquis for the United States. 
A. B. Mitchell, Attorney General of Kansas, filed a brief 
for that State, as amicus curiae, in support of the petition. 
Reported below: 156 F. 2d 769.

No. 793. United  States  v . Michener . January 20, 
1947. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Eighth Circuit granted. Acting So-
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licitor General Washington for the United States. Re-
spondent pro se. Reported below : 157 F. 2d 616.

No. 840. Kennedy , Warden , v . Unite d  States  ex  
rel . Kuli ck . January 20,1947. Alexander substituted as 
the party petitioner herein. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Second Cir-
cuit granted. Acting Solicitor General Washington for 
petitioner. Hayden C. Covington for respondent. Re-
ported below: 157 F. 2d 811.

No. 535. Sunal  v. Large , Supe rinten dent . January 
20, 1947. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Fourth Circuit granted. Hayden 
C. Covington for petitioner. Solicitor General McGrath, 
Robert S. Erdahl and Irving S. Shapiro for respondent. 
Reported below: 157 F. 2d 165.

No. 755. Mc Culloug h v . Kammerer  Corpor ati on  
et  al . February 3, 1947. The petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Ninth Cir-
cuit is granted limited to the first question presented by 
the petition for the writ. R. Whelton Whann, A. W. 
Boyken, Robert M. McManigal and W. Bruce Beckley for 
petitioner. Frederick S. Lyon and Leonard S. Lyon for 
respondents. Reported below: 156 F. 2d 343.

No. 540. Foster  et  al . v . Illi nois . February 3,1947. 
Petition for writ of certiorari to the Supreme Court of 
Illinois granted. Petitioners pro se. George F. Bar-
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rett, Attorney General of Illinois, and William C. Wines, 
Assistant Attorney General, for respondent. Reported 
below: 394 Ill. 194,68 N. E. 2d 252.

ORDERS DENYING CERTIORARI, FROM OCTO-
BER 7, 1946, THROUGH FEBRUARY 3, 1947.

No. 424. Memphi s  Natural  Gas  Co . v . Mc Canless , 
Commi ss ioner  of  Fina nce  & Taxation , et  al . See 
ante, p. 670.

No. 99. Crowley  v . United  Stat es . October 14,1946. 
Petition for writ of certiorari to the Court of Claims 
denied. H. D. Driscoll and H. Russell Bishop for peti-
tioner. Solicitor General McGrath, Assistant Attorney 
General Sonnett, Paul A. Sweeney and Abraham J. Harris 
for the United States. Reported below: 105 Ct. Cl. 97, 
62 F. Supp. 887.

No. 100. Silas  Mason  Co ., Inc . et  al . v . Unite d  
States . October 14,1946. Petition for writ of certiorari 
to the Court of Claims denied. Samuel T. Ansell and 
Burr Tracy Ansell for petitioners. Solicitor General Mc-
Grath, Assistant Attorney General Sonnett and Paul A. 
Sweeney for the United States. Reported below: 105 Ct. 
Cl. 27, 62 F. Supp. 432.

No. 104. Kirb y  Lumbe r  Co . v . Kountze  et  al . Oc-
tober 14, 1946. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Fifth Circuit denied. Joyce 
Cox for petitioner. Everett L. Looney for respondents. 
Reported below: 153 F. 2d 695.
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No. 107. Bynum  v . Philli ps  Petroleum  Co . Octo-
ber 14, 1946. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Fifth Circuit denied. D. H. Cul- 
ton for petitioner. Rayburn L. Foster, R. B. F. Hummer 
and C. B. Cochran for respondent. Reported below: 155 
F. 2d 196.

No. 108. Thomp son  v . Georgia . October 14, 1946. 
Petition for writ of certiorari to the Court of Appeals of 
Georgia denied. Oliver C. Hancock for petitioner. Re-
ported below: 72 Ga. App. 852,35 S. E. 2d 306.

No. 109. Merchants  & Manufacturers  Ass ocia -
tion  of  Los Angeles  v . National  Labor  Relati ons  
Board . October 14, 1946. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Ninth Circuit 
denied. Henry William Elliott and John F. Gilbert for 
petitioner. Solicitor General McGrath, Gerhard P. Van 
Arkel, Morris P. Glushien and Joseph B. Robison for re-
spondent. Reported below: 151F. 2d 483.

No. 110. Crowhurs t  et  al . v . Grass o . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Third Circuit denied. Clarence Fried 
for petitioners. Abraham J. Isserman for respondent. 
Reported below: 154 F. 2d 208.

No. 111. Texas  v . Chuoke  et  al . October 14, 1946. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Fifth Circuit denied. Grover Sellers, Attor-
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ney General of Texas, and Wm. J. Fanning, Assistant 
Attorney General, for petitioner. Reported below: 154 F. 
2d 1.

No. 113. Lew ell yn  v. Flemi ng  et  al ., Truste es , et  
al . October 14, 1946. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Tenth Circuit denied. 
Mark Goode for petitioner. Reported below: 154 F. 2d 
211.

No. 116. Walton -Viking  Co . v . Walte r  Kidde  & Co., 
Inc . October 14, 1946. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Eighth Circuit 
denied. Paul R. Stinson for petitioner. Ludwick Graves 
and Irvin Fane for respondent. Reported below: 153 F. 
2d 988.

No. 117. Witter  et  al . v . Nikolas  et  al . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Seventh Circuit denied. Meyer 
Abrams for petitioners. Walter E. Wiles for respondents. 
Reported below : 153 F. 2d 802.

No. 118. O’Neal , Admini str ator , v . Union  Produc -
ing  Co. October 14,1946. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Fifth Circuit 
denied. Gilbert P. Bullis for petitioner. Allan Sholars 
and Geo. Gunby for respondent. Reported below: 153 F. 
2d 157.

No. 120. Blanchard  v . Ooms , Commis si oner  of  Pat -
ents . October 14, 1946. Petition for writ of certiorari

727731 0—47---- 51
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to the United States Court of Appeals for the District of 
Columbia denied. J. Preston Swecker for petitioner. 
Solicitor General McGrath, Assistant Attorney General 
Sonnett, Paul A. Sweeney, John R. Benney and W. W. 
Cochran for respondent. Reported below: 80 U. S. App. 
D.C. 400,153 F. 2d 651.

No. 121. Dieck haus  v . Twent iet h Century -Fox  
Film  Corp . October 14, 1946. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Eighth Cir-
cuit denied. John Raeburn Green and Milton I. Gold-
stein for petitioner. John F. Caskey and Samuel W. 
Fordyce for respondent. Reported below: 153 F. 2d 
893.

No. 123. Calif ornia  v . Edmonds on . October 14, 
1946. Petition for writ of certiorari to the Superior Court 
in and for the County of Los Angeles, California, denied. 
Ray L. Chesebro and John L. Bland for petitioner.

No. 125. Brooks  et  al . v . Unite d  Stat es  ex  rel . 
Bayars ky . October 14, 1946. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Third Cir-
cuit denied. Thomas McNulty, Edward A. Markley and 
Elmer S. King for petitioners. Solicitor General McGrath 
for the United States. Reported below: 154 F. 2d 344.

No. 126. Reid  v . Nels on  et  al . October 14, 1946. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Fifth Circuit denied. James A. Dixon for 
petitioner. Harold B. Wahl for respondents. Reported 
below: 154 F. 2d 724.
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No. 127. Seven  Up Co . v . Cheer  Up Sales  Co . et  al . 
October 14, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Eighth Circuit denied. 
Frank Y. Gladney and John H. Cassidy for petitioner. 
Oliver T. Remmers for respondents. Reported below: 
153 F. 2d 231.

No. 128. Libe rty  Mutual  Insurance  Co . et  al . v . 
Pill sbury , Deputy  Commi ssi oner , et  al . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit denied. Theodore Hale 
for petitioners. Solicitor General McGrath, Assistant 
Attorney General Sonnett and Paul A. Sweeney for the 
Deputy Commissioner, respondent. Reported below: 
154 F. 2d 559.

No. 133. Chatz , Truste e  in  Bankruptcy , v . Midco  
Oil  Corp . October 14, 1946. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Seventh Cir-
cuit denied. William S. Kleinman for petitioner. Sam-
uel A. Boorstin and M. K. Hobbs for respondent. 
Reported below: 152 F. 2d 153.

No. 135. Continent al  Bank  & Trust  Co ., Trustee , 
v. Winter . October 14, 1946. Petition for writ of certio-
rari to the Circuit Court of Appeals for the Second Circuit 
denied. Louis B. Fine for petitioner. David W. Kahn 
for respondent. Reported below: 153 F. 2d 397.

No. 136. Lloyd  v . Commi ss ioner  of  Internal  Rev -
enue . October 14, 1946. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Third Circuit de-
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nied. Jesse R. Fillman and Wm. Clarke Mason for peti-
tioner. Solicitor General McGrath, Assistant Attorney 
General McGregor, Sewall Key, Helen R. Carloss and 
Morton K. Rothschild for respondent. Reported below: 
154 F. 2d 643.

No. 137. Third  National  Bank  v . Federal  Savings  
& Loan  Insuran ce  Corp . ; and

No. 138. Third  National  Bank  v . Fede ral  Dep osi t  
Co. October 14, 1946. Petition for writs of certiorari to 
the Circuit Court of Appeals for the Sixth Circuit denied. 
John J. Hooker for petitioner. Solicitor General Mc-
Grath, Kenneth G. Heisler and Ray E. Dougherty for re-
spondent in No. 137. Reported below: 153 F. 2d 678.

No. 143. San  Geronimo  Developm ent  Co ., Inc . v . 
United  States . October 14, 1946. Petition for writ of 
certiorari to the Circuit Court of Appeals for the First Cir-
cuit denied. Nelson Gammans for petitioner. Solicitor 
General McGrath and Roger P. Marquis for the United 
States. Reported below: 154 F. 2d 78.

No. 144. Calv ert  v . Smit h  et  al . October 14, 1946. 
Petition for writ of certiorari to the Supreme Court of 
Appeals of Virginia denied. Samuel B. Brown for peti-
tioner.

No. 146. Rimbo w  et  al ., doing  busi ness  as  Huckaby  
Funeral  Serv ice , v . Rimbow  et  al . October 14, 1946. 
Petition for writ of certiorari to the Court of Civil Appeals, 
1st Supreme Judicial District, of Texas, denied. F. S. K.
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Whittaker for petitioners. Albert J. DeLange and Henry 
E. Kahn for respondents. Reported below: 191 S. W. 
2d 89.

No. 152. Barne s v . New  York . October 14, 1946. 
Petition for writ of certiorari to the Court of Appeals of 
New York denied. Thomas L. Newton for petitioner. 
Alan V. Parker for respondent. Reported below: 295 
N.Y. 979,68N. E. 2d 57.

No. 156. George -Howa rd  et  al . v . Federa l  Deposi t  
Insurance  Corp . October 14, 1946. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Eighth 
Circuit denied. B. C. Howard for petitioners. Solicitor 
General McGrath, Assistant Attorney General Sonnett, 
Paul A. Sweeney, James M. Kane and Jerome Walsh for 
respondent. Reported below: 153 F. 2d 591.

No. 157. Hedrick  v . Commi ss ioner  of  Internal  
Revenue . October 14, 1946. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Second 
Circuit denied. Jeremiah F. Cross for petitioner. Solici-
tor General McGrath, Assistant Attorney General Mc-
Gregor, Sewall Key, Helen R. Carloss and Hilbert P. 
Zarky for respondent. Reported below: 154 F. 2d 90.

No. 158. J. E. Haddo ck , Ltd . et  al . v . Pillsbury , 
Depu ty  Commiss ioner , et  al . October 14, 1946. Peti-
tion for writ of certiorari to the Circuit Court of Appeals 
for the Ninth Circuit denied. Frank J. Creede for peti-
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tioners. Solicitor General McGrath, Assistant Attorney 
General Sonnett and Paul A. Sweeney for respondents. 
Reported below: 155 F. 2d 820.

No. 161. Crawf ord  & Doherty  Foundry  Co . v . 
Porter , Price  Admini strat or . October 14, 1946. Pe-
tition for writ of certiorari to the Circuit Court of Appeals 
for the Ninth Circuit denied. Robert Treat Platt for 
petitioner. Solicitor General McGrath, John R. Benney 
and David London for respondent. Reported below: 154 
F. 2d 431.

No. 162. H. Moff at  Co . v . Southern  Pacific  Co .; 
and

No. 163. Union  Sheep  Co . v . Southern  Pacif ic  Co . 
October 14, 1946. Petition for writs of certiorari to the 
Circuit Court of Appeals for the Ninth Circuit denied. 
George B. Thatcher and Wm. Woodburn for petitioners. 
James E. Lyons for respondent. Reported below: 154 F. 
2d 877.

No. 165. Peeler  v . Peeler . October 14, 1946. Peti-
tion for writ of certiorari to the Supreme Court of Mis-
sissippi denied. William G. Cavett for petitioner. Re-
ported below: 199 Miss. 492,24 So. 2d 338.

No. 166. Volkringe r  v. United  Stat es . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit denied. Elliott M. 
Weiner for petitioner. Solicitor General McGrath, Roger 
P. Marquis and Kelsey Martin Mott for the United 
States. Reported below: 154 F. 2d 224.
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No. 177. Alfano  v . Unite d Stat es . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Third Circuit denied. George R. Som-
mer for petitioner. Solicitor General McGrath, Robert 
S. Erdahl and Sheldon E. Bernstein for the United States. 
Reported below: 155 F. 2d 520.

No. 185. Anchor  Serum  Co . v . Ameri can  Cooper a -
tive  Serum  Ass ociati on  ; and

No. 186. Illinois  Farm  Bureau  Serum  Ass ociati on  
v. Ameri can  Coopera tiv e  Serum  Assoc iation . October 
14, 1946. Petition for writs of certiorari to the Circuit 
Court of Appeals for the Seventh Circuit denied. C. G. 
Myers and Paul E. Mathias for petitioners. Francis X. 
Busch and James J. Magner for respondent. Reported 
below: 153 F. 2d 907.

No. 187. Realty  Operator s , Inc . v . Commi ss ioner  
of  Internal  Revenue ;

No. 188. Will iam  Hende rso n (Partners hip ) v . 
Commi ssi oner  of  Internal  Revenue  ; and

No. 189. Williams , Liquidat or , et  al . v . Commi s -
si oner  of  Internal  Reve nue . October 14,1946. Peti-
tions for writs of certiorari to the Circuit Court of Appeals 
for the Fifth Circuit denied. C. J. Batter for petitioners. 
Solicitor General McGrath, Assistant Attorney General 
McGregor, Sewall Key, Helen R. Carloss and Maryhelen 
Wigle for respondent. Briefs were filed by J. Sterling 
Halstead for the South Coast Corporation, and by Henry 
J. Richardson, as amici curiae, in support of the petition 
in No. 187. Reported below: No. 187, 153 F. 2d 551; 
No. 188,153 F. 2d 442; No. 189,153 F. 2d 547.
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No. 217. Mishawaka  Rubber  & Woolen  Manufac -
turing  Co. v. Panther -Panco  Rubber  Co ., Inc . Octo-
ber 14, 1946. Petition for writ of certiorari to the Circuit 
Court of Appeals for the First Circuit denied. Eugene 
Manning Giles, Jr. for petitioner. Melvin R. Jenney for 
respondent. Reported below: 153 F. 2d 662.

No. 219. Powell  v . Unite d States . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Seventh Circuit denied. Theodore 
Lockyear and Paul Wever for petitioner. Solicitor Gen-
eral McGrath, W. Marvin Smith, Robert S. Erdahl and 
Andrew F. Oehmann for the United States. Reported 
below: 155 F. 2d 184.

No. 221. Goin  v . Unite d  Stat es . October 14, 1946. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Seventh Circuit denied. Theodore Lockyear 
and Paul Wever for petitioner. Solicitor General Mc-
Grath, Robert S. Erdahl and Andrew F. Oehmann for the 
United States. Reported below: 155 F. 2d 184.

No. 224. Duns comb e v . Lofti n et  al ., Trust ees . 
October 14, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Fifth Circuit denied. 
T. T. Oughterson for petitioner. Russell L. Frink for re-
spondents. Reported below: 154 F. 2d 963.

No. 226. Dyer  et  al . v . Unite d  Stat es . October 14, 
1946. Petition for writ of certiorari to the United States 
Court of Appeals for the District of Columbia denied.
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Warren E. Miller for petitioners. Solicitor General Mc-
Grath, Assistant Attorney General Sonnett, Abraham J. 
Harris and Fendall Marbury for the United States. Re-
ported below: 81 U. S. App. D. C. —, 154 F. 2d 14.

No. 228. Troy  Laundry  Co . et  al . v . Wir tz , Chai r -
man  of  the  National  Wage  Stabi liz ation  Board . 
October 14, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Ninth Circuit denied. 
Charles P. McCarthy for petitioners. Solicitor General 
McGrath, Assistant Attorney General Sonnett, Paul A. 
Sweeney and Abraham J. Harris for respondent. Re-
ported below: 155 F. 2d 53.

No. 230. Beauchamp  v . Unite d  State s . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Sixth Circuit denied. Henry S. Sweeny 
for petitioner. Solicitor General McGrath, Frederick 
Bernays Wiener, Robert S. Erdahl and Sheldon E. Bern-
stein for the United States. Reported below: 154 F. 2d 
413.

No. 236. Ladrey  et  al . v . Unite d  Stat es . October 14, 
1946. Petition for writ of certiorari to the United States 
Court of Appeals for the District of Columbia denied. 
James R. Kirkland for petitioners. Solicitor General Mc-
Grath and Robert S. Erdahl for the United States. Re-
ported below: 81 U. S. App. D. C. —, 155 F. 2d 417.

No. 239. Meltz er  et  ux . v . Commis si oner  of  In -
ternal  Revenue . October 14, 1946. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Second
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Circuit denied. Sidney B. Alexander for petitioners. 
Solicitor General McGrath, Assistant Attorney General 
McGregor, Sewall Key, Helen R. Carloss and S. Dee Han-
son for respondent. Reported below: 154 F. 2d 776.

No. 243. Wolpe  et  al . v. Poretsky  et  al . October 14, 
1946. Petition for writ of certiorari to the United States 
Court of Appeals for the District of Columbia denied. H. 
Winship Wheatley and H. Winship Wheatley, Jr. for pe-
titioners. Louis Ottenberg and William C. Sullivan for 
respondents. Reported below: 81 U. S. App. D. C. —, 
154 F. 2d 330.

No. 244. Schmoll , Succe ss or  Ass ignee , et  al . v . 
United  States . October 14, 1946. Petition for writ of 
certiorari to the Court of Claims denied. Bernard J. 
Gallagher and M. Walton Hendry for petitioners. So-
licitor General McGrath, Assistant Attorney General Son- 
nett, Paul A. Sweeney and Joseph B. Goldman for the 
United States. Alexander M. Heron filed a brief for the 
Association of Casualty and Surety Executives, as amicus 
curiae, in support of the petition. Reported below: 105 
Ct. Cl. 415,63 F. Supp. 753.

No. 245. Fitzger ald  v . Commi ss ioner  of  Inter nal  
Revenue . October 14, 1946. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Sixth Circuit 
denied. Joseph W. Sharts for petitioner. Solicitor Gen-
eral McGrath, Assistant Attorney General McGregor, 
Sewall Key, Robert N. Anderson and Melva M. Graney 
for respondent. Reported below: 154 F. 2d 1017.
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No. 262. May  Departm ent  Stores  Co ., doing  busi -
ness  as  Famous -Barr  Co ., v . Nation al  Labor  Relat ions  
Board . October 14, 1946. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Eighth Circuit 
denied. Milton H. Tucker and Robert T. Burch for peti-
tioner. Solicitor General McGrath, Gerhard P. Van Ar- 
kel, Morris P. Glushien and Isadora Greenberg for 
respondent. Reported below: 154 F. 2d 533.

No. 267. Bank  of  Calif ornia  National  Ass ocia -
tion , Executor , v . Commi ss ioner  of  Internal  Rev -
enue . October 14,1946. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Ninth Circuit denied. 
Allen G. Wright, Randell Larson and Edward Hale Julien 
for petitioner. Solicitor General McGrath, Assistant At-
torney General McGregor, Sewall Key, Helen R. Carloss 
and William Robert Koerner for respondent. Reported 
below: 155 F. 2d 1.

No. 268. Lowry  v . Commi ss ioner  of  Internal  Rev -
enue . October 14, 1946. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Sixth Circuit 
denied. Owen Rall for petitioner. Solicitor General Mc-
Grath, Assistant Attorney General McGregor, Sewall Key, 
Helen R. Carloss and Harold C. Wilkenfeld for respondent. 
Reported below: 154 F. 2d 448.

No. 269. Gardner , Trust ee , v . Grisw old , Admi nis -
trat rix . October 14, 1946. Petition for writ of certio-
rari to the Circuit Court of Appeals for the Seventh Cir-
cuit denied. Harold A. Smith for petitioner. Royal W. 
Irwin for respondent. Reported below: 155 F. 2d 333.
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No. 279. Kirschen baum  v . Commis si oner  of  Inter -
nal  Revenue ; and

No. 280. Banner  v . Commi ss ioner  of  Inter nal  
Reve nue . October 14, 1946. Petition for writs of 
certiorari to the Circuit Court of Appeals for the Second 
Circuit denied. Ferdinand Tannenbaum for petitioners. 
Solicitor General McGrath, Assistant Attorney General 
McGregor, Sewall Key, Helen R. Carloss and Morton K. 
Rothschild for respondent. Reported below: 155 F. 2d 23.

No. 285. Cool  v . International  Shoe  Co . October 
14, 1946. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Eighth Circuit denied. Luke E. 
Hart for petitioner. Lawrence C. Kingsland for respond-
ent. Reported below: 154 F. 2d 778.

No. 290. Swacz yk  v. United  Stat es . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the First Circuit denied. Alfred A. Albert 
and Hayden C. Covington for petitioner. Solicitor Gen-
eral McGrath, Robert S. Erdahl and Sheldon E. Bernstein 
for the United States. Reported below: 156 F. 2d 17.

No. 292. Union  Metal  Manuf actur ing  Co. et  al . 
v. Ooms , Commis sio ner  of  Patents . October 14, 1946. 
Petition for writ of certiorari to the United States Court 
of Appeals for the District of Columbia denied. Edward 
R. Walton, Jr. and Joseph Frease for petitioners. Solici-
tor General McGrath, Assistant Attorney General Son- 
nett and W. W. Cochran for respondent. Reported below: 
81U. S. App. D. C. —, 154 F. 2d 857.
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No. 298. Byerly  v . Commi ss ioner  of  Internal  Rev -
enue . October 14, 1946. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Sixth Circuit de-
nied. Lee E. Joslyn, Jr. and Alan W. Joslyn for peti-
tioner. Solicitor General McGrath, Assistant Attorney 
General McGregor, Sewall Key, Robert N. Anderson and 
William Robert Koerner for respondent. Reported be-
low: 154 F. 2d 879.

No. 306. Turner  et  al . v . Deming  et  al . October 
14, 1946. Petition for writ of certiorari to the United 
States Court of Appeals for the District of Columbia 
denied. George C. Gertman for petitioners. John U. 
Gardiner for respondents. Reported below: 81 U. S. 
App. D. C.—, 155 F. 2d 181.

No. 307. Lorentz  v . R. K. 0. Radio  Pict ures , Inc . 
October 14, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Ninth Circuit denied. 
Walter S. Hilborn for petitioner. Guy Knupp for re-
spondent. Reported below: 155 F. 2d 84.

No. 309. French  et  al . v . French . October 14, 
1946. Petition for writ of certiorari to the Supreme Court 
of Kansas denied. Russell N. Pickett for petitioners. 
Robert C. Foulston and John F. Eberhardt for respondent. 
Reported below: 161 Kan. 327, 167 P. 2d 305.

No. 317. Estate  of  De Castr o v . Commis si oner  of  
Internal  Reve nue . October 14, 1946. Petition for
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writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit denied. Laurence Graves for petitioner. 
Solicitor General McGrath, Assistant Attorney General 
McGregor, Sewall Key, A. F. Prescott and Muriel S. Paul 
for respondent. Reported below: 155 F. 2d 254.

No. 321. Chatz , Trust ee  in  Bankr uptcy , et  al . v . 
Armour  Plant  Empl oyee s  Credi t  Union ; and

No. 322. Chatz , Truste e in  Bankruptc y , et  al . v . 
Todd  et  al . October 14, 1946. Petition for writs of cer-
tiorari to the Circuit Court of Appeals for the Seventh 
Circuit denied. Joseph Rosenbaum for petitioner. Ray 
E. Lane for respondents. Reported below: 154 F. 2d 
236.

No. 324. Estate  of  Vanderlip  et  al . v . Commi s -
si oner  of  Inter nal  Reve nue . October 14, 1946. Peti-
tion for writ of certiorari to the Circuit Court of Appeals 
for the Second Circuit denied. Edwin W. Cooney and 
John B. Marsh for petitioners. Solicitor General Mc-
Grath, Assistant Attorney General McGregor, Sewall Key, 
A. F. Prescott and Berryman Green for respondent. Re-
ported below: 155 F. 2d 152.

No. 325. Hudson  et  al ., Spe cia l  Receiv ers , v . 
Brooks , Trustee , et  al . October 14,1946. Petition for 
writ of certiorari to the Supreme Court of Tennessee de-
nied. J. Campbell Palmer, III, for petitioners. Lewis 
S. Pope, Whitworth Stokes and Fyke Farmer for respond-
ents. A brief was filed by the States of California, Dela-
ware, Florida, Georgia, Iowa, Maryland, Michigan, 
Minnesota, Texas and West Virginia, ancillary receivers
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of Indiana, Kansas, Kentucky, Missouri, Pennsylvania 
and Virginia, a deputy liquidator in Illinois, a special 
master commissioner in Ohio, and a contract holder of 
Wisconsin, as amici curiae, in support of the petition.

No. 328. Coombs , Truste e  in  Bankrup tcy , v . Jers ey  
City . October 14,1946. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Third Circuit denied. 
Max L. Rosenstein for petitioner. Charles A. Rooney for 
respondent. Reported below: 156 F. 2d 62.

No. 330. Cross ett  Western  Co . v . Commi ss ioner  of  
Inter nal  Revenue . October 14, 1946. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Third Circuit denied. Carl E. Davidson for petitioner. 
Solicitor General McGrath, Assistant Attorney General 
McGregor, Sewall Key, Helen R. Carloss and Helen Good- 
ner for respondent. Reported below: 155 F. 2d 433.

No. 331. Hagan , doi ng  busi ness  as  El  Rey  Chees e  
Co., et  al . v. Porter , Price  Admini strat or . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit denied. Abraham Gott-
fried for petitioners. Solicitor General McGrath and 
David London for respondent. Reported below: 156 F. 
2d 362.

No. 339. Moser  v . New  York  Life  Insu ranc e Co . 
October 14, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Ninth Circuit denied. 
Daniel B. Trefethen for petitioner. Raymond G. Wright,
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Clarence R. Innis and Arthur E. Simon for respondent.
Reported below: 154 F. 2d 1018.

No. 341. Sharp  & Fell ows  Contracting  Co . v . Bas -
ler . October 14, 1946. Petition for writ of certiorari 
to the District Court of Appeal, 4th Appellate District, of 
California, denied. Alex W. Davis for petitioner. Re-
ported below: 73Cal. App. 2d480,166P. 2d403.

No. 342. Dingman  v . United  State s . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit denied. John F. Finerty 
for petitioner. Solicitor General McGrath, Robert S. 
Erdahl and Sheldon E. Bernstein for the United States. 
Reported below: 156 F. 2d 148.

No. 346. Sile sian  Ameri can  Corp , et  al . v . Mark -
ham , Alien  Proper ty  Custodi an . October 14, 1946. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Second Circuit denied. George W. White-
side, Leonard P. Moore and William Gilligan for peti-
tioners. Solicitor General McGrath, Assistant Attorney 
General Sonnett, Harry LeRoy Jones, M. S. Isenbergh 
and Raoul Berger for respondent. Reported below: 156 
F. 2d 793.

No. 347. Philli ps  Petr ole um  Co . v . Johnson . Oc-
tober 14, 1946. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Fifth Circuit denied. Ray-
burn L. Foster for petitioner. Reported below: 155 F. 
2d 185.
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No. 358. Suncoo k Valley  Railro ad  v . Boston  & 
Maine  Rail road . October 14, 1946. Petition for writ 
of certiorari to the Supreme Court of New Hampshire de-
nied. Mayland H. Morse for petitioner. Jonathan Piper 
for respondent. Reported below: 94 N. H. 81, 46 A. 
2d 773.

No. 359. Phil adel phi a  Company  v . Guggenheim  et  
al .;

No. 360. Philadelphia  Company  v . Pitt sburgh ;
No. 361. Philadelphia  Comp any  v . Baker  et  al .;
No. 362. Monongahel a  Street  Railw ay  Co . et  al . v . 

Guggenheim  et  al . ;
No. 363. Monongahela  Street  Railw ay  Co . et  al . v . 

Pitts burgh ; and
No. 364. Monon gahe la  Street  Railway  Co . et  al . 

v. Baker  et  al . October 14, 1946. Petitions for writs 
of certiorari to the Circuit Court of Appeals for the Third 
Circuit denied. Mr. Thomas J. Munsch, Jr. for the Phila-
delphia Company. Wm. S. Moorhead and A. W. Hender-
son for petitioners in Nos. 362, 363 and 364. Joseph 
Nemerov and Maurice J. Dix for Guggenheim et al.; 
Anne X. Alpern and Leon Wald for the City of Pittsburgh; 
and H. F. Stambaugh for Baker et al., respondents. So-
licitor General McGrath, Roger S. Foster and George 
Zolotar for the Securities & Exchange Commission, in op-
position to the petitions. Reported below: 155 F. 2d 
477.

No. 372. Wasserbe rger  v . Rodne y  et  al . October 14, 
1946. Petition for writ of certiorari to Surrogate’s Court, 
New York County, New York, denied. Edwin B. Wol- 
chok for petitioner. James N. Vaughan for Rodney, re-
spondent. Reported below: See 295 N. Y. 693, 894, 65 
N. E. 2d 333,67 N. E. 2d 525. 
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No. 373. Petit  Anse  Co . v . Commis sio ner  of  In -
ternal  Reve nue . October 14, 1946. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Fifth 
Circuit denied. Frank McLoughlin, Marion N. Fisher 
and Joseph S. Clark, Sr. for petitioner. Solicitor General 
McGrath, Assistant Attorney General McGregor, Sewall 
Key, A. F. Prescott and I. Henry Kutz for respondent. 
Reported below: 155 F. 2d 797.

No. 375. Armour  & Co. v. National  Labor  Rela -
tions  Board . October 14, 1946. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Tenth 
Circuit denied. Kenaz Huffman, Charles J. Faulkner, 
Frederick R. Baird and Paul E. Blanchard for petitioner. 
Solicitor General McGrath, Gerhard P. Van Arkel, Morris 
P. Glushien and Mozart G. Ratner for respondent. Re-
ported below: 154 F. 2d 570.

No. 386. Thomps on  v . Illino is . October 14, 1946. 
Petition for writ of certiorari to the Supreme Court of Illi-
nois denied. Reported below: 392 Ill. 589, 65 N. E. 2d 
362.

No. 387. Ensl ey  Bank  & Trust  Co . v . United  
Stat es . October 14,1946. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Fifth Circuit 
denied. B. A. Monaghan and Lee C. Bradley, Jr. for peti-
tioner. Solicitor General McGrath, Assistant Attorney 
General McGregor, Sewall Key, Robert N. Anderson and 
Lee A. Jackson for the United States. Reported below: 
154 F. 2d 968.



733OCTOBER TERM, 1946.

Orders Denying Certiorari.329 U. S.

No. 388. Bolli nger  et  vir  v . Gotham  Garage  Co . 
October 14, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Second Circuit denied. 
William C. Morris for petitioners. Walter X. Connor for 
respondent. Reported below: 155 F. 2d 326.

No. 394. Trust  Comp any  of  Chica go , Admini stra -
tor , et  al . v. Chicago  et  al . October 14,1946. Petition 
for writ of certiorari to the Appellate Court, First District, 
of Illinois, denied. Weightstill Woods and Horace Rus-
sell for petitioners. Barnet Hodes and J. Herzl Segal 
for respondents. Reported below: 327 Ill. App. 222, 63 
N. E. 2d 615.

No. 399. Wright  et  al . v . Mitchell . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit denied. William N. Mc-
Queen, Attorney General of Alabama, and Richard T. 
Rives for petitioners. Thurgood Marshall and Arthur D. 
Shores for respondent. Reported below: 154 F. 2d 924.

No. 401. Brooklyn  Nation al  Corp . v . Commi s -
sioner  of  Internal  Revenue . October 14, 1946. Peti-
tion for writ of certiorari to the Circuit Court of Appeals 
for the Second Circuit denied. Meyer Kraushaar for peti-
tioner. Solicitor General McGrath, Assistant Attorney 
General McGregor, Sewall Key, Robert N. Anderson and 
Maryhelen Wigle for respondent. Reported below: 157 
F. 2d 450.

No. 402. Ledford  et  al . v . United  Stat es . October' 
14, 1946. Petition for writ of certiorari to the Circuit



734 OCTOBER TERM, 1946.

Orders Denying Certiorari. 329 U. S.

Court of Appeals for the Sixth Circuit denied. Harry B. 
Miller for petitioners. Solicitor General McGrath and 
Robert S. Erdahl for the United States. Reported below: 
155 F. 2d 574.

No. 403. Chris tie  v . Cohan  et  al ., Executors , et  al . 
October 14, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Second Circuit denied. 
Max R. Simon for petitioner. Howard E. Reinheimer, 
Morris L. Ernst and Harriet F. Pilpel for respondents. 
Reported below: 154 F. 2d 827.

No. 408. Orton  et  al . v . Group  of  Insti tutional  In -
ves tors  et  al . October 14, 1946. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Seventh 
Circuit denied. Helen W. Munsert for petitioners. A. N. 
Whitlock and M. L. Bluhm for Scandrett et al., and Ken-
neth F. Burgess and Fred N. Oliver for the Reorganization 
Committee, respondents. Reported below: 155 F. 2d 
489.

No. 411. Herm an  v . New  York  ex  rel . Fitz geral d . 
October 14, 1946. Petition for writ of certiorari to the 
Appellate Division, Supreme Court, First Judicial Depart-
ment, of New York, denied. Sol A. Herzog for petitioner. 
John J. Bennett for respondent. Reported below: 270 
App. Div. 891, 62 N. Y. S. 2d 603.

No. 420. Dobbins  v . United  Stat es . October 14, 
1946. Petition for writ of certiorari to the United States 
Court of Appeals for the District of Columbia denied. 
James A. Cobb and George E. C. Hayes for petitioner.
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Solicitor General McGrath, Robert S. Erdahl and Sheldon 
E. Bernstein for the United States. Reported below: 
81U. S. App. D. C. —, 157 F. 2d 257.

No. 421. Standard  Oil  Co . of  Louis iana  et  al . v . 
The  Kongo  et  al . October 14, 1946. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Sixth 
Circuit denied. Wm. Marshall Bullitt, Chas. G. Middle-
ton and Louis Seelbach for petitioners. Solicitor General 
McGrath, Assistant Attorney General Sonnett, Paul A. 
Sweeney, Oscar H. Davis, John D. Goodloe, Max Hersh 
and George H. Terriberry for respondents. Reported be-
low: 155 F. 2d 492.

No. 423. W. E. Hedger  Transp ortati on  Corp . v . Ira  
S. Bushey  & Sons , Inc . October 14,1946. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit denied. Horace M. Gray for petitioner. 
Christopher E. Heckman for respondent. Reported be-
low: 155 F. 2d 321.

No. 426. Weste rn  Airlines , Inc . v . Bratt  et  al . 
October 14, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Tenth Circuit denied. 
Arthur E. Moreton for petitioner. William H. DePareq 
and Parnell Black for respondents. Reported below: 155 
F. 2d 850.

No. 428. Commi ss ioner  of  Internal  Revenue  v . 
Beck  et  al ., Truste es . October 14, 1946. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Sixth Circuit denied. Solicitor General McGrath for pe-
titioner. Reported below: 154 F. 2d 879.
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No. 441. Benz  et  al . v . Celeste  Fur  Dyeing  & 
Dressing  Corp , et  al . October 14, 1946. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit denied. Asher Blum for petitioners. 
Daniel L. Morris for respondents. Reported below: 156 
F. 2d 510.

No. 444. Dunphy  et  al . v . Graham , Judge , et  al . 
October 14, 1946. Petition for writ of certiorari to the 
Supreme Court of Ohio denied. Reported below: 146 
Ohio St. 547,67 N. E. 2d 321.

No. 115. Picket t  v . Bowle s , Price  Admini strat or . 
October 14, 1946. Porter substituted for Bowles as re-
spondent. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Tenth Circuit denied. Byron G. 
Rogers for petitioner. Solicitor General McGrath and 
David London for respondent. Reported below: 153 F. 
2d 904.

No. 237. Wood  v . Bowle s , Price  Adminis trator . 
October 14, 1946. Porter substituted for Bowles as re-
spondent. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Sixth Circuit denied. Wils Davis 
for petitioner. Solicitor General McGrath, Robert S. Er- 
dahl and Sheldon E. Bernstein for respondent. Reported 
below: 155 F. 2d 727.

No. 319. Mannie  & Co. et  al . v . Bowle s , Price  Ad -
minis trato r . October 14, 1946. Porter substituted for 
Bowles as respondent. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Seventh Circuit de-
nied. Nicholas J. Pritzker and Stanford Clinton for peti-



737OCTOBER TERM, 1946.

Orders Denying Certiorari.329 U. S.

tioners. Solicitor General McGrath, John R. Benney and 
David London for respondent. Reported below: 155 F. 
2d 129.

Nos. 129, 130 and 131. Colum bia  Gas  & Electric  
Corp . v . United  States  et  al . October 14, 1946. Peti-
tion for writs of certiorari to the Circuit Court of Appeals 
for the Sixth Circuit denied. The  Chief  Justi ce , Mr . 
Just ice  Dougla s , and Mr . Justice  Jackso n  took no part 
in the consideration or decision of this application. Wm. 
Dwight Whitney for petitioner. Solicitor General Mc-
Grath, Assistant Attorney General Berge, Charles H. Wes-
ton, Roger S. Foster, Theodore L. Thau and David Ferber 
for the United States and the Securities & Exchange Com-
mission; Oscar S. Rosner and Jerome N. Wanshel for the 
Green Committee et al. ; and Arthur G. Logan and Robert 
J. Bulkley for Van Horn et al., respondents. Reported 
below: 153 F. 2d 101.

No. 147. Earl  C. Gibbs , Inc . v . Defense  Suppli es  
Corp , et  al . October 14, 1946. Petition for writ of cer-
tiorari to the United States Emergency Court of Appeals 
denied. The  Chief  Justice  took no part in the consider-
ation or decision of this application. Wilbur La Roe, Jr. 
and Arthur L. Winn, Jr. for petitioner. Solicitor General 
McGrath, Robert L. Stern and John D. Goodloe for re-
spondents. Reported below: 155 F. 2d 525.

No. 154. Atlanti c  Meat  Co ., Inc . v . Reconstructi on  
Finance  Corp . October 14, 1946. Petition for writ of 
certiorari to the United States Emergency Court of Ap-
peals denied. The  Chief  Justice  took no part in the 
consideration or decision of this application. Lawrence
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Black for petitioner. Solicitor General McGrath, Robert 
L. Stern and John D. Goodloe for respondent. Reported 
below: 155 F. 2d 533.

No. 232. Blal ack  v . United  States . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Sixth Circuit denied. The  Chief  Jus -
tice  took no part in the consideration or decision of this 
application. Walter P. Armstrong, R. G. Draper and 
E. L. Gwinn for petitioner. Solicitor General McGrath, 
Robert S. Erdahl, Sheldon E. Bernstein and David London 
for the United States. Reported below: 154 F. 2d 591.

No. 231. Arkans as  Natural  Gas  Corp . v . Securitie s  
& Exchange  Commis si on . October 14, 1946. Petition 
for writ of certiorari to the Circuit Court of Appeals for the 
Fifth Circuit denied. Mr . Justi ce  Douglas  took no part 
in the consideration or decision of this application. Henry 
C. Walker, Jr. and John 0. Wicks for petitioner. Solicitor 
General McGrath, Roger S. Foster and Alexander Cohen 
for respondent. Reported below: 154 F. 2d 597.

No. 272. Milner  Hotels , Inc . v . Porter , Price  Ad -
mini strato r ; and

No. 273. 101 East  First  Street  Incorpora ted  v . 
Porter , Price  Adminis trator . October 14, 1946. Pe-
tition for writs of certiorari to the Circuit Court of Appeals 
for the Sixth Circuit denied. Mr . Just ice  Douglas  took 
no part in the consideration or decision of these applica-
tions. R. Lee Blackwell and Wm. Marshall Bullitt for 
petitioners. Solicitor General McGrath and David Lon-
don for respondent. Reported below: 154 F. 2d 1020.
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No. 422. Honey man , Execut rix , et  al . v . Hughe s , 
Trustee  in  Bankruptcy . October 14, 1946. Petition 
for writ of certiorari to the Circuit Court of Appeals for the 
Ninth Circuit denied. Mr . Justi ce  Douglas  took no part 
in the consideration or decision of this application. Elton 
Watkins and Sidney Teiser for petitioners. Robert F. 
Maguire for respondent. Reported below : 156 F. 2d 27.

No. 160. How ard  Univers ity  v . Distr ict  of  Colum -
bia . October 14, 1946. Petition for writ of certiorari to 
the United States Court of Appeals for the District of Co-
lumbia denied. Mr . Justice  Murphy  is of the opinion 
that the petition should be granted. George E. C. Hayes 
for petitioner. Vernon E. West and George C. Updegraff 
for respondent. Reported below: 81 U. S. App. D. C. —, 
155 F. 2d 10.

No. 183. Cahoon  v . Unite d Stat es . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit denied. Mr . Justice  
Murphy  is of the opinion that the petition should be 
granted. Hayden C. Covington for petitioner. Solicitor 
General McGrath, Robert S. Erdahl and Sheldon E. Bern-
stein for the United States. Reported below: 155 F. 2d 
150.

No. 323. Buice  v . Patters on  et  al . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the First Circuit denied. Mr . Justi ce  
Murphy  and Mr . Justi ce  Rutledge  are of the opinion 
that the petition should be granted. Alfred A. Albert and 
Hayden C. Covington for petitioner. Solicitor General 
McGrath, Robert S. Erdahl and Sheldon E. Bernstein for 
respondents. Reported below: 155 F. 2d 429.
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No. 176. Shotkin  v . Judges , Superior  Court , At -
lanta  Circuit . October 14, 1946. Petition for writ of 
certiorari to the Supreme Court of Georgia denied.

No. 178. Tinkoff  v . United  States . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Seventh Circuit denied. Petitioner 
pro se. Solicitor General McGrath and Robert S. Erdahl 
for the United States. Reported below: 153 F. 2d 106.

No. 247. Bentz  v . Michigan . October 14,1946. Pe-
tition for writ of certiorari to the Supreme Court of Michi-
gan denied. Petitioner pro se. John R. Dethmers, At-
torney General of Michigan, Edmund E. Shepherd, Solici-
tor General, and Daniel J. O’Hara, Assistant Attorney 
General, for respondent.

No. 271. De Padilla , Executr ix , v . De Padilla . Octo-
ber 14, 1946. Petition for writ of certiorari to the Su-
preme Court of the Philippines denied. Arthur L. Quinn 
for petitioner.

No. 274. Tinkoff  v . West  Publis hing  Co . et  al . 
October 14, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Seventh Circuit denied. 
Reported below: 152 F. 2d 754.

No. 289. Martin  v . Wagner , Executr ix , et  al . On 
petition for writ of certiorari to the Supreme Court of Ala-
bama; and



741OCTOBER TERM, 1946.

Orders Denying Certiorari.329 U. S.

No. 378. Grant , doing  busine ss  as  No  Sleet  Wind -
shi eld  Heater  Co ., v . General  Motors  Corp , et  al . On 
petition for writ of certiorari to the Circuit Court of Ap-
peals for the Seventh Circuit. October 14, 1946. On 
consideration of the suggestions of a diminution of the rec-
ords and motions for writs of certiorari in that relation, the 
motions for certiorari are denied. The petitions for writs 
of certiorari are also denied. Erle Pettus, Sr. for peti-
tioner in No. 289. Petitioner pro se in No. 378. James A. 
Simpson for respondents in No. 289. Drury W. Cooper, 
Louis Quarles and David A. Fox for respondents in No. 
378. Reported below: No. 289, 247 Ala. 591, 25 So. 2d 
409.

No. 297. Russell  Box  Co . v . Grant  Paper  Box  Co . 
October 14, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the First Circuit denied. 
Herbert A. Baker and George P. Dike for petitioner. Hec-
tor M. Holmes for respondent. 0. Walker Taylor filed a 
brief for Ensign Bickford Co., as amicus curiae, in support 
of the petition. Reported below: 154 F. 2d 729.

No. 301. Garcia  et  al ., Executo rs , et  al . v . Pan  
American  Airway s , Inc . et  al . October 14,1946. The 
petition for writ of certiorari to the Court of Appeals of 
New York is denied for the want of a final judgment. 
T. Catesby Jones and Francis X. Nestor for petitioners. 
Donald Havens for respondents. Reported below: 295 
N. Y. 852,981,67 N. E. 2d 257,68 N. E. 2d 59.

No. 266. Doak  v . Federal  Land  Bank  of  Baltim ore . 
October 14, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Fourth Circuit denied.
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No. 101. Cowe n v . Heinze , Warden . October 14, 
1946. Petition for writ of certiorari to the Supreme Court 
of California denied. Elizabeth Cassidy for petitioner. 
Robert W. Kenny, Attorney General of California, for re-
spondent. Reported below: 27 Cal. 2d 637, 166 P. 2d 
279.

No. 112. Waller  v . Northern  Pacific  Terminal  
Co. October 14, 1946. Petition for writ of certiorari to 
the Supreme Court of Oregon denied. Frank C. Hanley 
for petitioner. Reported below: 178 Ore. 274, 166 P. 2d 
488.

No. 122. Brown  v . Ragen , Warden . October 14, 
1946. Petition for writ of certiorari to the Criminal 
Court of Cook County, Illinois, denied.

No. 132. United  States  ex  rel . Russo  v . Nierst - 
heime r , Warden . October 14, 1946. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Sev-
enth Circuit denied. Wm. Scott Stewart for petitioner. 
George F. Barrett, Attorney General of Illinois, and Wil-
liam C. Wines, Assistant Attorney General, for re-
spondent.

No. 134. Antonelli  Firew orks  Co ., Inc . et  al . v . 
Unite d  Stat es . October 14, 1946. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Second 
Circuit denied. William J. Maloney for petitioners. 
Solicitor General McGrath, W. Marvin Smith, Robert S. 
Erdahl and Beatrice Rosenberg for the United States. 
Reported below: 155 F. 2d 631.
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No. 139. Wright  v . Lohr , Adminis tratri x . Octo-
ber 14, 1946. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Third Circuit denied. Elliott 
DeJarnette Marshall for petitioner. Reported below: 
154 F. 2d 616.

No. 153. Saunders  v . United  Stat es . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit denied. Petitioner pro 
se. Solicitor General McGrath, Robert S. Erdahl and 
Sheldon E. Bernstein for the United States. Reported 
below: 154 F. 2d 872.

No. 167. United  States  ex  rel . Davis  v . Ragen , 
Warden . October 14, 1946. Petition for writ of certio-
rari to the Circuit Court of Appeals for the Seventh Circuit 
denied. Reported below: 154 F. 2d 288.

No. 168. Wagner  v . Ragen , Warden . October 14, 
1946. Petition for writ of certiorari to the Criminal Court 
of Cook County, Illinois, denied.

No. 169. Staryak  v . Ragen , Warden . Petition for 
writ of certiorari to the Circuit Court, Macoupin County, 
Illinois;

No. 170. Staryak  v . Ragen , Warden . Petition for 
writ of certiorari to the Circuit Court of Will County, 
Illinois; and

No. 171. Staryak  v . Ragen , Warden . Petition for 
writ of certiorari to the Supreme Court of Illinois. Oc-
tober 14,1946. Denied.
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No. 172. Duncan  v . Ragen , Warde n . October 14, 
1946. Petition for writ of certiorari to the Criminal Court 
of Cook County, Illinois, denied.

No. 173. Banks  v . Ragen , Warden . October 14, 
1946. Petition for writ of certiorari to the Criminal Court 
of Cook County, Illinois, denied.

No. 174. Wilkie  v . Ragen , Warden . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Winnebago County, Illinois, denied.

No. 175. Pitts  v . Ragen , Warden . October 14,1946. 
Petition for writ of certiorari to the Criminal Court of 
Cook County, Illinois, denied.

No. 179. Jenkot  v. Ragen , Warde n . October 14, 
1946. Petition for writ of certiorari to the Criminal Court 
of Cook County, Illinois, denied.

No. 181. Fedora  et  al . v . Illinoi s . October 14,1946. 
Petition for writ of certiorari to the Supreme Court of 
Illinois denied. Bryan Purteet for petitioners. Re-
ported below: 393 Ill. 165, 65 N. E. 2d 447.

No. 191. Marr  v . Ragen , Warden . October 14,1946. 
Petition for writ of certiorari to the Criminal Court of 
Cook County, Illinois, denied.
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No. 192. Kimler  v. Ragen , Warden . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Will County, Illinois, denied.

No. 193. Samman  v. Ragen , Warden . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Knox County, Illinois, denied.

No. 194. Witt  v . Ragen , Warden . Petition for writ 
of certiorari to the Supreme Court of Illinois; and

No. 195. Witt  v . Ragen , Warden . Petition for writ 
of certiorari to the Criminal Court of Cook County, Il-
linois. October 14,1946. Denied.

No. 196. Mill s  v . Ragen , Warden ; and
No. 197. Evans  v . Ragen , Warden . October 14,1946. 

Petitions for writs of certiorari to the Criminal Court of 
Cook County, Illinois, denied.

No. 198. Wroblews ki  v . Ragen , Warden . October 
14, 1946. Petition for writ of certiorari to the Supreme 
Court of Illinois denied.

No. 199. Rist ich  v . Ragen , Warde n . Petition for 
writ of certiorari to the Circuit Court of Will County, 
Illinois;

No. 200. Rist ich  v . Ragen , Warden . Petition for 
writ of certiorari to the Criminal Court of Cook County, 
Illinois; and
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No. 201. Rist ich  v. Ragen , Warden . Petition for 
writ of certiorari to the Supreme Court of Illinois. Octo-
ber 14,1946. Denied.

No. 202. Baronia  v . Ragen , Warden . Petition for 
writ of certiorari to the Supreme Court of Illinois; and

No. 203. Baroni a  v . Ragen , Warden . Petition for 
writ of certiorari to the Criminal Court of Cook County, 
Illinois. October 14, 1946. Denied.

No. 204. Gracros  v . Ragen , Warden . October 14, 
1946. Petition for writ of certiorari to the Criminal Court 
of Cook County, Illinois, denied.

No. 205. De  Viera  v . Niers theim er , Warden . Oc-
tober 14, 1946. Petition for writ of certiorari to the Cir-
cuit Court of Sangamon County, Illinois, denied.

No. 213. Kern  v . Ragen , Warden . October 14,1946. 
Petition for writ of certiorari to the Circuit Court of Will 
County, Illinois, denied.

No. 214. Piskorz  v. Ragen , Warden . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Seventh Circuit denied.

No. 215. Martin  v . Ragen , Warden . October 14, 
1946. Petition for writ of certiorari to the Criminal Court 
of Cook County, Illinois, denied.
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No. 216. Provost  v . Ragen , Warden . October 14, 
1946. Petition for writ of certiorari to the Criminal Court 
of Cook County, Illinois, denied.

No. 218. Wolter  v . Safe way  Stores , Inc . October 
14, 1946. Petition for writ of certiorari to the United 
States Court of Appeals for the District of Columbia 
denied. Reported below: 80 U. S. App. D. C. 641, 153 
F. 2d 641.

No. 222. Evenow  v . Ragen , Warden . October 14, 
1946. Petition for writ of certiorari to the Criminal Court 
of Cook County, Illinois, denied.

No. 223. Mill er  v . New  York . October 14, 1946. 
Petition for writ of certiorari to the County Court of Onon-
daga County, New York, denied.

No. 227. White head  v . Unite d  Stat es . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Sixth Circuit denied. Petitioner pro 
se. Solicitor General McGrath, Robert S. Erdahl and 
Sheldon E. Bernstein for the United States. Reported 
below: 155 F. 2d 460.

No. 233. Coyle  v . Califor nia  et  al . October 14, 
1946. Petition for writ of certiorari to the Supreme Court 
of California denied.

727731 0—47---- 53
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No. 234. Dwye r  v . Ragen , Warde n . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Jefferson County, Illinois, denied.

No. 238. Covington  v . Ragen , Warden . October 14, 
1946. Petition for writ of certiorari to the Criminal Court 
of Cook County, Illinois, denied.

No. 240. Ramo s v . New  York . October 14, 1946. 
Petition for writ of certiorari to the Court of General Ses-
sions, New York County, New York, denied.

No. 242. Kobley  v . Ragen , Warden  ;
No. 248. Morris  v . Ragen , Warden  ; and
No. 249. Pridg en  v . Ragen , Warden . October 14, 

1946. Petitions for writs of certiorari to the Criminal 
Court of Cook County, Illinois, denied.

No. 250. Pridg en  v . Ragen , Warden . Petition for 
writ of certiorari to the Circuit Court of Will County, 
Illinois; and

No. 251. Pridge n  v . Ragen , Warden . Petition for 
writ of certiorari to the Supreme Court of Illinois. Octo-
ber 14, 1946. Denied.

No. 257. Reno  v . Ragen , Warden  ;
No. 259. Mc Martin  v . Ragen , Warden ; and
No. 260. Minor  v . Ragen , Warden . October 14, 

1946. Petitions for writs of certiorari to the Criminal 
Court of Cook County, Illinois, denied.
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No. 261. Robinson  v . Ragen , Warden . October 14, 
1946. Petition for writ of certiorari to the Supreme Court 
of Illinois denied.

No. 263. Randall  v . Georgia . October 14, 1946. 
Petition for writ of certiorari to the Court of Appeals of 
Georgia denied. G. Ernest Jones for petitioner. Re-
ported below: 73 Ga. App. 354, 36 S. E. 2d 450.

No. 278. Butz  v . Searcy , Clerk  of  Court . October 
14, 1946. Petition for writ of certiorari to the Supreme 
Court of Illinois denied.

No. 281. Mc Kay  v . Nevada  et  al . October 14, 1946. 
Petition for writ of certiorari to the Supreme Court of 
Nevada denied. Norman H. Samuelson for petitioner. 
Gray Mashburn for respondents. Reported below: 63 
Nev.—, 168 P. 2d 315.

No. 282. Mason  v . New  York . October 14, 1946. 
Petition for writ of certiorari to the Court of General Ses-
sions, County of New York, New York, denied.

No. 283. Ferguson  v . Ragen , Warden . October 14, 
1946. Petition for writ of certiorari to the Criminal Court 
of Cook County, Illinois, denied.

No. 284. Miller  v . Kansas . October 14, 1946. Pe-
tition for writ of certiorari to the Supreme Court of Kansas 
denied. Reported below: 161 Kan. 210, 166 P. 2d 680.



750 OCTOBER TERM, 1946.

Orders Denying Certiorari. 329 U. S.

No. 286. Hickman  v . Ragen , Warden . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Will County, Illinois, denied.

No. 293. Ater  v . Ragen , Warden . October 14, 1946. 
Petition for writ of certiorari to the Circuit Court of War-
ren County, Illinois, denied.

No. 294. Lane  v . Ragen , Warden . October 14, 1946. 
Petition for writ of certiorari to the Supreme Court of 
Illinois denied.

No. 295. Biancone  v . Burke , Warden . October 14, 
1946. Petition for writ of certiorari to the Supreme Court 
of Pennsylvania denied.

No. 299. Palumbo  v . Jackson , Warden . October 14, 
1946. Petition for writ of certiorari to the Court of Ap-
peals of New York denied. Petitioner pro se. Nathaniel 
L. Goldstein, Attorney General of New York, and Wendell 
P. Brown, Solicitor General, for respondent. Reported 
below: 295 N. Y. 926, 68 N. E. 2d 33.

No. 300. Evere tt  v . Downing . October 14, 1946. 
Petition for writ of certiorari to the Court of Appeals of 
Kentucky denied. Petitioner pro se. Louis Seelbach for 
respondent. Reported below: 298 Ky. 195, 182 S. W. 
2d 232.
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No. 302. Anderson  v . Ragen , Warden . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Will County, Illinois, denied.

No. 303. Scudieri  v. Ragen , Warden ; and
No. 304. Lott  v . Ragen , Warden . October 14, 1946. 

Petitions for writs of certiorari to the Criminal Court of 
Cook County, Illinois, denied.

No. 305. Judd  v . Ragen , Warden . October 14, 1946. 
Petition for writ of certiorari to the Circuit Court of Will 
County, Illinois, denied.

No. 308. Stub  v . Unite d  Stat es . October 14, 1946. 
Petition for writ of certiorari to the Court of Claims de-
nied. Petitioner pro se. Solicitor General McGrath, As- 
sistarit Attorney General Sonnett and Paul A. Sweeney for 
the United States. Reported below: 105 Ct. Cl. 397, 63 
F. Supp. 748.

No. 310. Connella n v. New  York . October 14, 
1946. Petition for writ of certiorari to the County Court 
of Westchester County, New York, denied.

No. 313. Marcin kows ki  v . New  York . October 14, 
1946. Petition for writ of certiorari to the Supreme Court 
of New York denied Petitioner pro se. Nathaniel L. 
Goldstein, Attorney General of New York, and Wendell 
P. Brown, Solicitor General, for respondent. Reported 
below: 62 N. Y. S. 2d 757.
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No. 314. Smith  v . Ragen , Warden . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Will County, Illinois, denied.

No. 315. Adams  v . Ragen , Warden . October 14, 
1946. Petition for writ of certiorari to the Supreme Court 
of Illinois denied.

No. 326. Woods  v . Ragen , Warden  ; and
No. 327. Davis  v . Ragen , Warden . October 14,1946. 

Petitions for writs of certiorari to the Criminal Court of 
Cook County, Illinois, denied.

No. 329. Flood  v . New  York . October 14,1946. Pe-
tition for writ of certiorari to the County Court of West-
chester County, New York, denied.

No. 332. Colema n  v . Ragen , Warden ; and
No. 333. Wils on  v . Ragen , Warden . October 14, 

1946. Petitions for writs of certiorari to the Criminal 
Court of Cook County, Illinois, denied.

No. 337. Piotrows ki v . New  York . October 14, 
1946. Petition for writ of certiorari to the Supreme Court 
of Erie County, New York, denied.

No. 348. Sexton  v . Niersth eimer , Warden . Octo-
ber 14, 1946. Petition for writ of certiorari to the Circuit 
Court of Randolph County, Illinois, denied.
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No. 349. King  v . Ragen , Warden  ;
No. 350. Shaf fer  v . Ragen , Warden ; and
No. 351. Alexa nder  v . Ragen , Warden , et  al . Oc-

tober 14, 1946. Petitions for writs of certiorari to the 
Criminal Court of Cook County, Illinois, denied.

No. 352. Noeth  v . Ragen , Warden . Petition for 
writ of certiorari to the Criminal Court of Cook County, 
Illinois;

No. 353. Noeth  v . Ragen , Warden . Petition for 
writ of certiorari to the Circuit Court of Will County, 
Illinois; and

No. 354. Noeth  v . Ragen , Warden . Petition for 
writ of certiorari to the Supreme Court of Illinois. Octo-
ber 14,1946. Denied.

No. 357. Hipp  v . Unite d  States . October 14, 1946. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Fifth Circuit denied. James F. Kemp for 
petitioner. Solicitor General McGrath and Robert S. 
Erdahl for the United States. Reported below: 156 F. 
2d 58.

No. 365. Curry  v . Ragen , Warden  ; and
No. 366. Stoker  v . Ragen , Warden . October 14, 

1946. Petitions for writs of certiorari to the Criminal 
Court of Cook County, Illinois, denied.

No. 370. Egan  v . Califo rnia . October 14,1946. Pe-
tition for writ of certiorari to the District Court of Appeal, 
1st Appellate District, of California; and
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No. 436. Egan  v . Califor nia  et  al . Petition for 
writ of certiorari to the Supreme Court of California. 
October 14, 1946. Denied. Elizabeth Cassidy for peti-
tioner in No. 370. Robert W. Kenny, Attorney General 
of California, for respondents. Reported below: No. 370, 
73 Cal. App. 2d 894,167 P. 2d 766.

No. 379. Hesl y  v . Ragen , Warde n . Petition for writ 
of certiorari to the Circuit Court of Will County, Illinois; 
and

No. 380. Hesl y v . Ragen , Warden . Petition for 
writ of certiorari to the Criminal Court of Cook County, 
Illinois. October 14, 1946. Denied.

No. 381. Hardwic k  v . Ragen , Warde n . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Scott County, Illinois, denied.

No. 382. Fog  v . Ragen , Warden  ; and
No. 383. Johnson  v . Ragen , Warden . October 14, 

1946. Petitions for writs of certiorari to the Criminal 
Court of Cook County, Illinois, denied.

No. 390. Barnes  v . Maryland . October 14, 1946. 
Petition for writ of certiorari to the Court of Appeals of 
Maryland denied. John F. Lillard, Jr. for petitioner. 
William Curran, Attorney General of Maryland, and Hall 
Hammond, Deputy Attorney General, for respondent. 
Reported below: 186 Md. —, 47 A. 2d 50.
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No. 395. Eason  v . Ragen , Warden ; and
No. 396. Conway  v . Ragen , Warden . October 14, 

1946. Petitions for writs of certiorari to the Criminal 
Court of Cook County, Illinois, denied.

No. 398. Wade  v . Illinois . October 14, 1946. Peti-
tion for writ of certiorari to the Circuit Court of Will 
County, Illinois, denied.

No. 406. Ander son  v . Ragen , Warden ; and
No. 407. Davis  v . Ragen , Warde n . October 14,1946. 

Petitions for writs of certiorari to the Criminal Court of 
Cook County, Illinois, denied.

No. 409. Sanders  v . Ragen , Warden . October 14, 
1946. Petition for writ of certiorari to the Circuit Court 
of Will County, Illinois, denied.

No. 412. Andrews  v . Aderhold , Warden . October 
14, 1946. Petition for writ of certiorari to the Supreme 
Court of Georgia denied. Petitioner pro se. Eugene 
Cook, Attorney General of Georgia, for respondent. Re-
ported below: 39 S. E. 2d 61.

No. 413. Moore  v . Ragen , Warden  ;
No. 414. Masci o  v. Ragen , Warden  ;
No. 416. Tait  v. Ragen , Warden  ;
No. 434. Coleman  v. Ragen , Warden  ;
No. 437. Janowicz  v . Ragen , Warden  ;
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No. 445. Paynes  v . Ragen , Warden ;
No. 446. Kruse  v . Ragen , Warden ; and
No. 459. United  State s ex  rel . Wroblew ski  v . 

Ragen , Warden . October 14, 1946. Petitions for writs 
of certiorari to the Criminal Court of Cook County, Illi-
nois, denied.

No. 460. Ross v. Ragen , Warden . October 14, 1946. 
Petition for writ of certiorari to the Circuit Court of 
Marion County, Illinois, denied.

No. 477. Crowl ey  v . Ragen , Warden . October 14, 
1946. Petition for writ of certiorari to the Supreme Court 
of Illinois denied.

No. 478. United  States  ex  rel . Von  Scherer  v . 
Ragen , Warden . October 14, 1946. Petition for writ 
of certiorari to the Circuit Court of De Witt County, Illi-
nois, denied.

No. 479. Hill  v . Hudsp eth , Warden . October 14, 
1946. Petition for writ of certiorari to the Supreme Court 
of Kansas denied. Reported below: 161 Kan. 376, 168 
P. 2d 922.

No. 480. Rios v. Ragen , Warden  ; and
No. 481. Furman  v . Illinois  et  al . October 14, 

1946. Petitions for writs of certiorari to the Criminal 
Court of Cook County, Illinois, denied.
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No. 495. Flee ger  v . Illino is . October 14, 1946. 
Petition for writ of certiorari to the Circuit Court of Will 
County, Illinois, denied.

No. 496. Lee  v . Departme nt  of  Public  Welfare  et  
al . October 14, 1946. Petition for writ of certiorari to 
the Circuit Court of Appeals for the Seventh Circuit 
denied.

No. 499. Illi nois  ex  rel . Hanson  v . Ragen , Warden . 
October 14, 1946. Petition for writ of certiorari to the 
Criminal Court of Cook County, Illinois, denied.

No. 500. United  States  ex  rel . Shaff er  v . Ragen , 
Warden , et  al . October 14, 1946. Petition for writ of 
certiorari to the Circuit Court of Kane County, Illinois, 
denied.

No. 507. Judd  v . Ragen , Warden . October 14, 1946. 
Petition for writ of certiorari to the Criminal Court of 
Cook County, Illinois, denied.

No. 508. Jones  v . Ragen , Warde n . October 14,1946. 
Petition for writ of certiorari to the Circuit Court of Will 
County, Illinois, denied.

No. 509. Ferri s  v . Ragen , Warden  ; and
No. 510. Haines  v . Niersth eimer , Warden . Octo-

ber 14,1946. Petitions for writs of certiorari to the Crim-
inal Court of Cook County, Illinois, denied.
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No. 225. Long  v . Bush , Acti ng  Warden . October 
14, 1946. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Sixth Circuit denied. Reported 
below: 140 F. 2d 195.

No. 311. S. J. Groves  & Sons  Co . v . Unite d  States . 
October 21, 1946. Petition for writ of certiorari to the 
Court of Claims denied. 0. R. McGuire for petitioner. 
Solicitor General McGrath, Assistant Attorney General 
Sonnett and Abraham J. Harris for the United States. 
Reported below: 106 Ct. CL 93, 64 F. Supp. 472.

No. 368. Sioux Tribe  of  Indians  v . Unite d  States . 
October 21, 1946. Petition for writ of certiorari to the 
Court of Claims denied. Ralph H. Case and James S. Y. 
Ivins for petitioner. Solicitor General McGrath for the 
United States. Reported below: 105 Ct. Cl. 658, 64 F. 
Supp. 303.

No. 439. Wootten  Hotel  Corp . v . Northern  Ass ur -
ance  Co., Ltd . October 21, 1946. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Third 
Circuit denied. Joseph A. Ball for petitioner. Joseph S. 
Conwell for respondent. Reported below: 155 F. 2d 
988.

No. 449. Order  of  Rail road  Tele grapher s  et  al . v . 
New  Orleans , Texas  & Mexico  Railw ay  Co . et  al . 
October 21, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Eighth Circuit denied. 
R. Walston Chubb for petitioners. Reported below: 156 
F. 2dl.
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No. 450. May  Hosie ry  Mills  v . Hold  Stitch  Fabric  
Machine  Co . October 21, 1946. Petition for writ of 
certiorari to the Supreme Court of Tennessee denied. 
John J. Hooker and A. Yates Dowell for petitioner. Cecil 
Sims for respondent. Reported below: 184 Tenn. 19,195 
S.W. 2d 18.

No. 451. Bell  v . Superior  Court , Los  Angel es  
County , Calif ornia . October 21, 1946. Petition for 
writ of certiorari to the Supreme Court of California 
denied. Russell E. Parsons and A. L. Wirin for peti-
tioner.

No. 455. Martin , Truste e , v . Campana ro  et  al . Oc-
tober 21, 1946. Petition for writ of certiorari to the Cir-
cuit Court of Appeals for the Second Circuit denied. 
Alfred H. Wasserstrom for petitioner. Daniel Kornblum 
for respondents. Reported below: 156 F. 2d 127.

No. 456. Weiss  v . Hood , Warden . October 21, 1946. 
Petition for writ of certiorari to the Supreme Court of 
Georgia denied. Paul Crutchfield for petitioner. Eu-
gene Cook, Attorney General of Georgia, for respondent. 
Reported below: 199 Ga. 722,35 S. E. 2d 150.

No. 458. Todd  Shipya rds  Corp . v . De  Graw . Octo-
ber 21, 1946. Petition for writ of certiorari to the Court 
of Errors and Appeals of New Jersey denied. Walter H. 
Jones for petitioner. Nathan Rabinowitz for respondent. 
Reported below: 134 N. J. L. 315, 47 A. 2d 338.
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No. 462. Henwood , Trust ee , v . Chaney . October 
21, 1946. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Eighth Circuit denied. Wayne 
Ely and A. H. Kiskaddon for petitioner. William H. 
DePareq for respondent. Reported below: 156 F. 2d 
392.

No. 468. German -Ameri can  Vocational  League , 
Inc . et  al . v . Unite d  States . October 21, 1946. Peti-
tion for writ of certiorari to the Circuit Court of Appeals 
for the Third Circuit denied. George C. Dix for petition-
ers. Solicitor General McGrath, Robert S. Erdahl and 
Beatrice Rosenberg for the United States. Reported 
below: 156 F. 2d 235.

No. 469. Equitable  Life  Ass uranc e  Society  v . Mer -
cantil e -Commerce  Bank  & Trust  Co . et  al . October 
21, 1946. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Eighth Circuit denied. Lon 0. 
Hocker and James C. Jones, Jr. for petitioner. Thos. H. 
Cobbs and Wm. H. Armstrong for respondents. Reported 
below: 155 F. 2d 776.

No. 474. Cain  v . United  States . October 21, 1946. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Ninth Circuit denied. Simeon E. Sheffey 
for petitioner. Solicitor General McGrath, Robert S. 
Erdahl and Leon Ulman for the United States. Reported 
below: 156 F. 2d 8.

No. 475. Martin  v . Georgia . October 21,1946. Pe-
tition for writ of certiorari to the Court of Appeals of 
Georgia denied. Robert R. Jackson for petitioner. Re-
ported below: 199 Ga. 731,35 S. E. 2d 151.
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No. 482. Waterman  Steamshi p Corp . v . U. S. Smel t -
ing , Refin ing  & Mining  Co . October 21, 1946. Peti-
tion for writ of certiorari to the Circuit Court of Appeals 
for the Fifth Circuit denied. James J. Morrison and R. 
Emmett Kerrigan for petitioner. F. Herbert Prem for 
respondent. Reported below: 155 F. 2d 687.

No. 275. Panhan dle  Eastern  Pipe  Line  Co . v . Fed -
eral  Power  Commis sion  et  al . October 21, 1946. Pe-
tition for writ of certiorari to the Circuit Court of Appeals 
for the Eighth Circuit denied. Mr . Justice  Jackso n  took 
no part in the consideration or decision of this application. 
Ira Lloyd Letts, John S. L. Yost, E. H. Lange and Russell 
Voertman for petitioner. Solicitor General McGrath, 
Assistant Attorney General Sonnett, Abraham J. Harris, 
Lambert McAllister and Melvin Richter for the Federal 
Power Commission, respondent. Reported below : 154 F. 
2d 909.

No. 438. Harris -Stanley  Coal  & Land  Co . et  al . v . 
Chesa peak e & Ohio  Railw ay  Co . October 21, 1946. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Sixth Circuit denied. Mr . Justice  Reed  took 
no part in the consideration or decision of this application. 
Bailey P. Wootton for petitioners. LeW right Browning 
for respondent. Reported below: 154 F. 2d 450.

No. 505. De  La  Roi  v . California . October 21,1946. 
Petition for writ of certiorari to the Supreme Court of Cal-
ifornia denied. Mr . Justice  Murphy  is of the opinion 
that the petition should be granted. James M. Hanley
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for petitioner. Robert W. Kenny, Attorney General of 
California for respondent. Reported below: 27 Cal. 2d 
354,146 P. 2d 225.

No. 427. Lavender , Administ rator , v . Kurn  et  al ., 
Truste es , et  al . October 21, 1946. Petition for writ of 
certiorari to the Supreme Court of Missouri denied for 
want of a final judgment. Mr . Justice  Black  and Mr . 
Justi ce  Murphy  are of the opinion that the petition 
should be granted. N. Murry Edwards, James A. Waech- 
ter and Douglas H. J ones for petitioner. Maurice G. Rob-
erts, Cornelius H. Skinker, Jr., William R. Gentry, Charles 
A. Helsell and John W. Freels for respondents. Reported 
below: 355 Mo. 168,195 S. W. 2d 460.

No. 164. Moseley  et  al . v . Unite d  States  Appli ance  
Corp . October 28, 1946. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Ninth Circuit de-
nied. Walter Slack for petitioners. Philip Harper Allen 
for respondent. Solicitor General McGrath filed a memo-
randum for the United States, as amicus curiae, in support 
of the petition. Reported below: 155 F. 2d 25.

No. 463. Baltimore  & Ohio  Railro ad  Co . et  al . v . 
Thomp son , Trustee , et  al . ; and

No. 552. Thomp son , Trustee , et  al . v . Baltim ore  & 
Ohio  Railr oad  Co . et  al . October 28, 1946. Petitions 
for writs of certiorari to the Circuit Court of Appeals for 
the Eighth Circuit denied. Douglas F. Smith, Kenneth 
F. Burgess, E. C. Hartman, E. H. Burgess, Thomas P. 
Healy and Guernsey Orcutt for petitioners in No. 463 and 
respondents in No. 552. M. G. Roberts and Clyde W.
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Fiddes for respondents in No. 463 and petitioners in No. 
552. Reported below: 155 F. 2d 767.

No. 484. Baker  et  al . v . United  State s ;
No. 485. Silverman  v . Unite d  States ; and
No. 486. Johnso n v . Unite d  States . October 28, 

1946. Petitions for writs of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit denied. Henry G. Singer, 
G. Wray Gill and Hugh M. Wilkinson for petitioners in 
No. 484. Warren 0. Coleman for petitioner in No. 485. 
Petitioner pro se in No. 486. Solicitor General McGrath, 
Robert S. Erdahl and Sheldon E. Bernstein for the United 
States. Reported below: 156 F. 2d 386.

No. 489. Gordon  v . Porter , Price  Admini str ator . 
October 28, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Ninth Circuit denied. 
Louis H. Burke for petitioner. Solicitor General Mc-
Grath, John R. Benney, David London and Albert J. 
Rosenthal for respondent. Reported below: 156 F. 2d 
799.

No. 490. American  Lecithin  Co ., Inc . v . Mc Nutt , 
Federa l  Security  Admini strat or . October 28, 1946. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Second Circuit denied. Donald Marks for 
petitioner. Solicitor General McGrath, Robert S. Erdahl 
and Philip R. Monahan for respondent. Reported below: 
155 F. 2d 784.

No. 491. Bosto n  & Maine  Railroa d  v . Meech , Ad -
minist ratrix . October 28, 1946. Petition for writ of 

727731 0—47---- 54
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certiorari to the Circuit Court of Appeals for the First 
Circuit denied. Francis P. Garland for petitioner. 
Thomas H. Mahony for respondent. Reported below: 
156 F. 2d 109.

Nos. 493 and 494. Denver  & Rio Grande  Western  
Rail road  Co . et  al . v . Provo  City  et  al . October 28, 
1946. Petition for writs of certiorari to the Circuit Court 
of Appeals for the Tenth Circuit denied. Waldemar Q. 
Van Cott and Dennis McCarthy for petitioners. Arthur 
H. Nielsen for respondents. Reported below: 156 F. 2d 
710.

No. 497. 149 Madison  Avenue  Corp , et  al . v . Assel ta  
et  al . October 28, 1946. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Second Circuit 
denied. Walter Gordon Merritt, Robert R. Bruce and 
John J. Boyle for petitioners. Wilbur Duberstein and 
Frederick E. Weinberg for respondents. Reported below: 
156 F. 2d 139.

No. 501. Okonite  Compa ny  v . Commi ss ioner  of  In -
ternal  Reve nue . October 28, 1946. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Third 
Circuit denied. Edmund 8. Kochersperger for petitioner. 
Solicitor General McGrath, Sewall Key, Robert N. Ander-
son and I. Henry Kutz for respondent. Reported below: 
155 F. 2d 248.

No. 515. Wheel ing  Stamp ing  Co . et  al . v . Standard  
Cap  & Moldin g  Co . October 28,1946. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Fourth
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Circuit denied. William H. Parmelee for petitioners. 
Dean S. Edmonds for respondent. Reported below: 155 
F. 2d 6.

No. 516. Ross ell i v . Sanford , Warden . October 28, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit denied. Albert B. Koorie 
for petitioner. Solicitor General McGrath, Robert S. 
Erdahl and Beatrice Rosenberg for respondent. Reported 
below: 155 F. 2d 427.

No. 522. Silve rman  v . Osborne  Regis ter  Co . Oc-
tober 28, 1946. Petition for writ of certiorari to the 
United States Court of Appeals for the District of Colum-
bia denied. Alvin L. Newmyer, David G. Bress and 
James P. Donovan for petitioner. Spencer Gordon and 
Gerhard A. Gesell for respondent. Reported below: 81 
U. S. App. D. C. —, 155 F. 2d 879.

No. 492. Frazie r  et  al . v . Godda rd  et  al . October 
28, 1946. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Tenth Circuit denied. Mr . Jus -
tice  Murphy  took no part in the consideration or decision 
of this application. Hugh A. Ledbetter and Guy H. Sigler 
for petitioners. Reported below: 156 F. 2d 938.

No. 523. Estate  of  Pratt  et  al . v . Commi ss ioner  of  
Internal  Revenue . October 28, 1946. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit denied. Mr . Justice  Murphy  took no 
part in the consideration or decision of this application.
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Roland L. Redmond for petitioners. Solicitor General 
McGrath, Assistant Attorney General McGregor, Sewall 
Key, J. Louis Monarch and L. W. Post for respondent. 
Reported below: 156 F. 2d 235.

No. 448. Cleveland  Hotel  Protective  Commit tee  
et  al . v. National  City  Bank  of  Cleveland , Success or  
Truste e , et  al . October 28, 1946. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Sixth Cir-
cuit denied. Mr . Justi ce  Murphy  and Mr . Justic e  
Burton  took no part in the consideration or decision of 
this application. Robert H. Jamison for petitioners. 
John T. Scott for the National City Bank, and J. Hall Kel-
logg for the Cleveland Terminals Building Co., respond-
ents. Reported below: 155 F. 2d 1009.

No. 356. Deaver  v . United  States . October 28,1946. 
Petition for writ of certiorari to the United States Court 
of Appeals for the District of Columbia denied. Mr . 
Justice  Murphy  took no part in the consideration or de-
cision of this application. Errett G. Smith and Robert H. 
McNeill for petitioner. Solicitor General McGrath, 
Robert S. Erdahl and Sheldon E. Bernstein for the United 
States. Reported below: 81 U. S. App. D. C. —, 155 F. 
2d 740.

No. 503. Tinnin  v . Duffy , Warden . October 28, 
1946. Petition for writ of certiorari to the Supreme Court 
of California denied. Mr . Justice  Murphy  took no part 
in the consideration or decision of this application. 
Elizabeth Cassidy for petitioner. Robert W. Kenny, At-
torney General of California, for respondent.
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No. 513. Nightingale  v . Baldi , Superi ntende nt . 
October 28, 1946. Petition for writ of certiorari to the 
Supreme Court of Pennsylvania denied. Mr . Justice  
Murphy  took no part in the consideration or decision of 
this application.

No. 554. Kemmer er  v . Michigan . October 28, 1946. 
Petition for writ of certiorari to the Supreme Court of 
Michigan denied. Mr . Justi ce  Murphy  took no part in 
the consideration or decision of this application.

No. 518. Bolden  v . Ragen , Warden . October 28, 
1946. Petition for writ of certiorari to the Circuit Court 
of Will County, Illinois, denied. Mr . Justi ce  Murph y  
took no part in the consideration or decision of this 
application.

No. 520. Zimer  v. Ragen , Warden . October 28, 
1946. Petition for writ of certiorari to the Circuit Court 
of Peoria County, Illinois, denied. Mr . Justice  Mur -
phy  took no part in the consideration or decision of this 
application.

No. 521. Rohde  v . Ragen , Warden  ; and
No. 529. Scott  v . Niersth eimer , Warden . October 

28, 1946. Petitions for writs of certiorari to the Criminal 
Court of Cook County, Illinois, denied. Mr . Just ice  
Murphy  took no part in the consideration or decision of 
these applications.

No. 530. Ingersol l  v . Niers theim er , Warden . Oc-
tober 28, 1946. Petition for writ of certiorari to the Cir-
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cuit Court of Effingham County, Illinois, denied. Mr . 
Justice  Murphy  took no part in the consideration or de-
cision of this application.

No. 533. Waggoner  v . Niers theim er , Warden . Oc-
tober 28, 1946. Petition for writ of certiorari to the Su-
preme Court of Illinois denied. Mr . Justi ce  Murph y  
took no part in the consideration or decision of this 
application.

No. 545. Wils on  v . Ragen , Warden . October 28, 
1946. Petition for writ of certiorari to the Criminal Court 
of Cook County, Illinois, denied. Mr . Justi ce  Murph y  
took no part in the consideration or decision of this 
application.

No. 546. Gawron  v . Ragen , Warden ; and
No. 547. Palmer  v . Ragen , Warden . October 28, 

1946. Petitions for writs of certiorari to the Circuit Court 
of Will County, Illinois, denied. Mr . Justi ce  Murphy  
took no part in the consideration or decision of these 
applications.

No. 549. Parker  v . Illi nois . October 28, 1946. Pe-
tition for writ of certiorari to the Supreme Court of Illinois 
denied. Mr . Justi ce  Murphy  took no part in the con-
sideration or decision of this application.

No. 550. Robins on  v . Ragen , Warden . October 28, 
1946. Petition for writ of certiorari to the Criminal Court
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of Cook County, Illinois, denied. Mr . Just ice  Murphy  
took no part in the consideration or decision of this ap-
plication.

No. 568. Garner  v . Ragen , Warden  ;
No. 569. Coleman  v . Ragen , Warden  ;
No. 577. Cassi dy  v . Illin ois ;
No. 578. Watso n  v . Illinoi s ; and
No. 579. Judd  v . Ragen , Warden . October 28, 1946. 

Petitions for writs of certiorari to the Supreme Court of 
Illinois denied. Mr . Just ice  Murphy  took no part in 
the consideration or decision of these applications.

No. 580. Booker  v . Ragen , Warden . October 28, 
1946. Petition for writ of certiorari to the Supreme 
Court of Illinois, Circuit Court of Will County, and Crim-
inal Court of Cook County, Illinois, denied. Mr . Justice  
Murphy  took no part in the consideration or decision of 
this application.

No. 581. Haines  v . Niersth eimer , Warden . Octo-
ber 28, 1946. Petition for writ of certiorari to the Circuit 
Court of Randolph County, Illinois, denied. Mr . Jus -
tice  Murphy  took no part in the consideration or decision 
of this application.

No. 598. Thomps on  v . Ragen , Warden . October 28, 
1946. Petition for writ of certiorari to the Circuit Court 
of Will County, Illinois, denied. Mr . Justi ce  Murphy  
took no part in the consideration or decision of this ap-
plication.
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No. 599. Matthew s  v . Ragen , Warden  ; and
No. 600. Fowler  v . Ragen , Warden . October 28, 

1946. Petitions for writs of certiorari to the Supreme 
Court of Illinois denied. Mr . Justi ce  Murphy  took no 
part in the consideration or decision of these applications.

No. 601. Mills  v . Ragen , Warden . October 28, 
1946. Petition for writ of certiorari to the Criminal Court 
of Cook County, Illinois, denied. Mr . Justi ce  Murphy  
took no part in the consideration or decision of this ap-
plication.

No. 602. Davis  v . Ragen , Warden . October 28,1946. 
Petition for writ of certiorari to the Supreme Court of 
Illinois denied. Mr . Justi ce  Murphy  took no part in 
the consideration or decision of this application.

No. 614. Harris  v . Ragen , Warden . October 28, 
1946. Petition for writ of certiorari to the Criminal Court 
of Cook County, Illinois, denied. Mr . Justice  Murphy  
took no part in the consideration or decision of this ap-
plication.

No. 616. Holmes  v . Ragen , Warden . October 28, 
1946. Petition for writ of certiorari to the Circuit Court 
of Winnebago County, Illinois, denied. Mr . Justi ce  
Murphy  took no part in the consideration or decision of 
this application.

No. 636. Johnson  v . Oklaho ma . October 28, 1946.
The motion for a stay is denied. Petition for writ of cer-
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tiorari to the Criminal Court of Appeals of Oklahoma 
denied. Mr . Justice  Murphy  took no part in the con-
sideration or decision of these applications. William J. 
Hulsey and Lena Hulsey for petitioner. Reported below: 
172 P. 2d 337.

No. 519. Mechanic al  Farm  Equipm ent  Distr ibu -
tors , Inc . v. Porter , Pric e  Admini strat or . November 
12, 1946. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Ninth Circuit denied. 5. Hasket 
Derby for petitioner. Acting Solicitor General Wash-
ington, John R. Benney and David London for respondent. 
Reported below: 156 F. 2d 296.

No. 527. Lorraine  Coff ee  Co ., Inc . et  al . v . La  
Touraine  Coff ee  Co ., Inc . November 12, 1946. Peti-
tion for writ of certiorari to the Circuit Court of Appeals 
for the Second Circuit denied. Benedict Wolf for peti-
tioners. Benjamin P. DeWitt for respondent. Reported 
below: 157 F. 2d 115.

No. 528. Login  Corpor ation  v . Porter , Price  Ad -
mini strator . November 12, 1946. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Ninth 
Circuit denied. Francis V. Keesling, Jr. for petitioner. 
Acting Solicitor General Washington, John R. Benney, 
David London and Albert J. Rosenthal for respondent. 
Reported below : 155 F. 2d 623.

No. 536. Koza  et  al . v . Drexl er  et  al . November 12, 
1946. Petition for writ of certiorari to the Circuit Court
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of Appeals for the Third Circuit denied. Frank Keiper 
for petitioners. Ralph G. Lockwood, Elmer L. Gold-
smith and Dwight B. Galt for respondents. Reported be-
low: 156 F. 2d 370.

No. 537. Eastern  Sugar  Ass ocia tes  v . Puerto  Rico . 
November 12, 1946. Petition for writ of certiorari to 
the Circuit Court of Appeals for the First Circuit denied. 
John W. Davis and E. T. Fiddler for petitioner. Acting 
Solicitor General Washington, Assistant Attorney General 
Sonnett and Paul A. Sweeney for respondent. Reported 
below: 156 F. 2d 316.

No. 539. Pacm an  v . Mead , Superi ntendent . No-
vember 12, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Ninth Circuit denied. 
Morris Lavine for petitioner. Solicitor General Mc-
Grath for respondent. Reported below: 155 F. 2d 267.

No. 542. Burto n , Administratrix , v . Brownin g , 
Truste e , et  al . November 12, 1946. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Sev-
enth Circuit denied. John J. Dowdle for petitioner. 
Henry S. Blum for respondents. Reported below: 155 F. 
2d 561.

No. 555. Emer y  v . Commi ss ioner  of  Internal  Rev -
enue . November 12, 1946. Petition for writ of certiorari 
to the Circuit Court of Appeals for the First Circuit denied. 
Robert A. B. Cook for petitioner. Solicitor General Mc-
Grath, Sewall Key, J. Louis Monarch and Lee A. Jackson 
for respondent. Reported below: 156 F. 2d 728.
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No. 556. Citi es  Servic e Gas  Co . v . Federa l  Powe r  
Comm iss ion  et  al . November 12, 1946. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Tenth Circuit denied. Donald C. McCreery, Paul W. Lee, 
George H. Shaw and Glenn W. Clark for petitioner. Act-
ing Solicitor General Washington, Melvin Richter, David 
M. Proctor and Louis E. Clevenger for respondents. 
Reported below: 155 F. 2d 694.

No. 559. Huntington  Beach  v . Denio  et  al . No-
vember 12, 1946. Petition for writ of certiorari to the 
District Court of Appeal, Fourth Appellate District, of 
California, denied. Walter 0. Schell for petitioner. 
George P. Taubman, Jr. for respondents. Reported be-
low : 74 Cal. App. 2d 424,168 P. 2d 785.

No. 560. Dixi -Cola  Laborator ies , Inc . et  al . v . 
Coca -Cola  Co . ; and

No. 561. Coca -Cola  Co . v . Dixi -Cola  Laborat ories , 
Inc . et  al . November 12, 1946. Petitions for writs of 
certiorari to the Circuit Court of Appeals for the Fourth 
Circuit denied. W. Hamilton Whiteford for petitioners 
in No. 560. John A. Sibley and Charles Ruzicka for the 
Coca-Cola Co. Reported below: 155 F. 2d 59.

No. 563. Barlow  v . Federal  Land  Bank  of  Berkel ey . 
November 12, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Tenth Circuit denied. 
J. D. Skeen for petitioner. Richard W. Young for re-
spondent. Reported below: 156 F. 2d 360.
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No. 565. Fairf ield  Steamshi p Corp . v . Commi s -
sioner  of  Internal  Revenue . November 12, 1946. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Second Circuit denied. Frank V. Barns for 
petitioner. Acting Solicitor General Washington, Sewall 
Key, J. Louis Monarch and Harry Baum for respondent. 
Reported below: 157 F. 2d 321.

No. 567. Van  Der  Loó  v . Porter , Price  Admini s -
trator . November 12, 1946. Petition for writ of cer-
tiorari to the United States Emergency Court of Appeals 
denied. Charles W. Arth for petitioner. Acting Solici-
tor General Washington, Richard H. Field, William R. 
Ming, Jr. and Israel Convisser for respondent. Reported 
below : 160 F. 2d 110.

No. 570. John  Hancock  Mutual  Life  Insurance  
Co. v. Unit ed  Stat es . November 12, 1946. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the First Circuit denied. Garald K. Richardson for peti-
tioner. Solicitor General McGrath, Assistant Attorney 
General Bazelon, Roger P. Marquis and Wilma C. Martin 
for the United States. Reported below: 155 F. 2d 977.

No. 584. Wate rman  Stea ms hip  Corp , et  al . v . Pan - 
American  Trade  & Credi t  Corp , et  al . November 12, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit denied. Russell Con-
well Gay for petitioners. Arthur 0. Louis for respondents. 
Reported below : 156 F. 2d 603.
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No. 592. Ripley  v . Findlay  Galleries , Inc . et  al . 
November 12, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Seventh Circuit denied. 
George P. Dike and Cedric W. Porter for petitioner. 
Charles B. Cannon and Samuel Topliff for respondents. 
Reported below: 155 F. 2d 955.

No. 638. St . Louis -San  Franc isc o  Railw ay  Co . v . 
Brew ster  et  al ., as  Fort  Scott  Bondholders ' Comm it -
tee , et  al . ; and

No. 639. Brooks , Adminis tratri x , et  al . v . Brew -
st er  et  al ., as  Fort  Scott  Bondhold ers ’ Commi tte e , 
et  al . November 12, 1946. Petition for writs of cer-
tiorari to the Circuit Court of Appeals for the Eighth 
Circuit denied. William V. Hodges, Daniel Bartlett, 
C. 0. Inman and Phil W. Davis, Jr. for petitioners. Edwin 
S. S. Sunderland, Thomas O’G. FitzGibbon, James L. Ho- 
mire, Henry W. Anderson, George D. Gibson, John W. 
Riely, Robert T. Swaine, Leonard D. Adkins, Fitzhugh 
McGrew, Jesse E. Waid, Alexander M. Lewis and Orville 
W. Wood for respondents. Reported below: No. 638,156 
F. 2d 161; No. 639,156 F. 2d 158.

Nos. 391, 392 and 393. Okin  v . Securities  & Ex -
change  Commis sion . November 12, 1946. Petition 
for writs of certiorari to the Circuit Court of Appeals for 
the Second Circuit denied. Mr . Justice  Douglas  took 
no part in the consideration or decision of this application. 
Samuel Okin for petitioner. Solicitor General McGrath 
and Roger S. Foster for respondent. John F. MacLane 
filed a brief for the Electric Bond & Share Co., opposing 
the petition. Reported below: 154 F. 2d 27.
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No. 534. Smit h  v . Unite d  States . November 12, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fourth Circuit denied. Mr . Just ice  
Murph y  is of the opinion the petition should be granted. 
Hayden C. Covington, Curran E. Cooley and Grover C. 
Powell for petitioner. Solicitor General McGrath, Rob-
ert S. Erdahl and Irving S. Shapiro for the United States. 
Reported below: 157 F. 2d 176.

No. 541. Rowe  et  al . v . Chesa peak e Mineral  Co . 
November 12, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Sixth Circuit denied. 
Mr . Justi ce  Reed  took no part in the consideration or 
decision of this application. Francis M. Burke for peti-
tioners. LeWright Browning for respondent. Reported 
below: 156 F. 2d 752.

No. 488. Mc Clane  v . Califo rnia  et  al . November 
12, 1946. Petition for writ of certiorari to the Supreme 
Court of California denied.

No. 551. Einsohn  v . New  York . November 12, 
1946. Petition for writ of certiorari to the County Court 
of Kings County, New York, denied.

No. 553. Cartner  v . New  York . November 12, 
1946. Petition for writ of certiorari to the County Court 
of Onondaga County, New York, denied.
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No. 576. Trache r  v . Marti n , Warden . November 
12, 1946. Petition for writ of certiorari to the County 
Court of Erie County, New York, denied. Petitioner pro 
se. Nathaniel L. Goldstein, Attorney General of New 
York, and Wendell P. Brown, Solicitor General, for re-
spondent.

No. 604. Lewis  v . Ragen , Warden . November 12, 
1946. Petition for writ of certiorari to the Criminal 
Court of Cook County, Illinois, denied.

No. 618. Hines  v . Niers theim er , Warden . Novem-
ber 12, 1946. Petition for writ of certiorari to the Su-
preme Court of Illinois denied.

No. 620. Tomanek  v . Ragen , Warden . November 
12, 1946. Petition for writ of certiorari to the Criminal 
Court of Cook County, Illinois, denied.

No. 621. Miner  v . Ragen , Warden . November 12, 
1946. Petition for writ of certiorari to the Circuit Court 
of Will County, Illinois, denied.

No. 622. Willi ams  v . Illinois . November 12, 1946. 
Petition for writ of certiorari to the Supreme Court of Il-
linois denied.
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No. 623. Gapi nski  v . Niersth eimer , Warden . No-
vember 12, 1946. Petition for writ of certiorari to the 
Criminal Court of Cook County, Illinois, denied.

No. 627. Morri s v . Ragen , Warden . November 12, 
1946. Petition for writ of certiorari to the Supreme Court 
of Illinois denied.

No. 629. Vincent  v . Illinois . November 12, 1946. 
Petition for writ of certiorari to the Supreme Court of 
Illinois denied.

No. 630. Quinn  v . Illinois . November 12, 1946. 
Petition for writ of certiorari to the Circuit Court of Will 
County, Illinois, denied.

No. 631. Woodwa rd  v . Illinois . November 12,1946. 
Petition for writ of certiorari to the Supreme Court of Il-
linois denied.

No. 634. Ritt on  v . Penns ylvani a  Board  of  Parole . 
November 12, 1946. Petition for writ of certiorari to the 
Supreme Court of Pennsylvania denied.

No. 647. Sheets  v . Ragen , Warden . November 12, 
1946. Petition for writ of certiorari to the Circuit Court 
of Will County, Illinois, denied.
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No. 648. Deese  v . Ragen , Warden . November 12, 
1946. Petition for writ of certiorari to the Criminal Court 
of Cook County, Illinois, denied.

No. 649. Kaval  v . Illino is . November 12, 1946. 
Petition for writ of certiorari to the Supreme Court of Il-
linois denied.

No. 650. Harris  v . Ragen , Warde n . November 12, 
1946. Petition for writ of certiorari to the Circuit Court 
of Will County, Illinois, denied.

No. 652. Monder  v . Ragen , Warden . November 12, 
1946. Petition for writ of certiorari to the Criminal Court 
of Cook County, Illinois, denied.

No. 654. Ross v. Ragen , Warden . November 12, 
1946. Petition for writ of certiorari to the Criminal Court 
of Will County, Illinois, denied.

No. 659. Donnell  v . Stewart , Acting  Warden . No-
vember 12, 1946. Petition for writ of certiorari to the 
Supreme Court of Missouri denied.

No. 661. Mc Donald  v . Illinois . November 12,1946. 
Petition for writ of certiorari to the Supreme Court of Il-
linois denied.

727731 0—47---- 55
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No. 58, Mise. Shotki n , Truste e , v . Pennsy lvania  
Company . See ante, p. 682.

No. 316. Mc Arthu r  v . Faw  et  al . November 18, 
1946. Petition for writ of certiorari to the Supreme 
Court of Tennessee denied. John H. Winston and Clyde 
W. Key for petitioner. Jas. H. Epps, Jr., Robert L. Tay-
lor and Wm. E. Miller for respondents. Reported below: 
183 Tenn. 504,193 S. W. 2d 763.

No. 410. Chica go , Rock  Island  & Pacif ic  Railw ay  
Co. v. Fleming  et  al ., Truste es , et  al . November 18, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Seventh Circuit denied. John Gerdes 
and Henry F. Tenney for petitioner. Wilkie Bushby, 
Alexander M. Lewis, Douglas B. Steimle, Edward W. 
Bourne, Jesse E. Waid, Edward K. Hanlon and Daniel 
James for respondents. Reported below: 157 F. 2d 241.

No. 524. Harrison  et  al . v . Fleming  et  al ., Trus -
tees , et  al . November 18, 1946. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Seventh 
Circuit denied. Loy N. McIntosh for petitioners. Wilkie 
Bushby, Alexander M. Lewis, Sanjord H. E. Freund, 
Edward W. Bourne, Jesse E. Waid, Edward K. Hanlon 
and Daniel James for respondents. Reported below: 157 
F. 2d 241.

No. 517. Sanders , doing  busi ness  as  Leo  Sanders  
Fuel  Co ., v . Oklahom a  Tax  Commis sion . November 
18, 1946. Petition for writ of certiorari to the Supreme 
Court of Oklahoma denied. John B. Ogden for petitioner. 
Reported below: 197 Okla. 285,169 P. 2d 748.
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No. 573. Kohle r  v . Humphrey , Executri x , et  al . 
November 18, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Fifth Circuit denied. 
Bertrand I. Cahn for petitioner. Reported below: 156 
F. 2d 908.

Nos. 590 and 591. F. A. Gilles pie  & Sons  Co . v . Com -
mis si oner  of  Internal  Revenue . November 18, 1946. 
Petition for writs of certiorari to the Circuit Court of 
Appeals for the Tenth Circuit denied. John E. Hughes 
and Harold E. Rorschach for petitioner. Acting Solici-
tor General Washington, Sewall Key, J. Louis Monarch 
and Hilbert P. Zarky for respondent. W. A. Sutherland 
filed a brief, as amicus curiae, in support of the petition. 
Reported below: 154 F. 2d 913.

No. 594. Gotw als  v . Unite d  States . November 18, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Tenth Circuit denied. Malcolm E. 
Rosser for petitioner. Acting Solicitor General Wash-
ington, Assistant Attorney General Bazelon, Roger P. 
Marquis and Fred W. Smith for the United States. Re-
ported below: 156 F. 2d 692.

No. 607. Chicago  Pneum ati c Tool  Co . et  al . v . 
Hughes  Tool  Co . November 18, 1946. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Third Circuit denied. William F. Hall, William S. Pot-
ter and Raymond G. Mullee for petitioners. George I. 
Haight, Robert F. Campbell and Arthur G. Connolly for 
respondent. Reported below: 156 F. 2d 981.
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No. 624. American  Railroad  Co . of  Puerto  Rico  v . 
Romero  et  al . November 18, 1946. Petition for writ 
of certiorari to the Circuit Court of Appeals for the First 
Circuit denied. James R. Beverley and Henri Brown for 
petitioner. L. E. Dubon for respondents. Reported 
below: 157 F. 2d 255.

No. 642. Texas  Pacif ic  Coal  & Oil  Co . v . Calcote  
et  al . November 18, 1946. Petition for writ of certio-
rari to the Circuit Court of Appeals for the Fifth Circuit 
denied. David B. Trammell, William H. Watkins, P. H. 
Eager, Jr., Elizabeth Hulen and Thomas H. Watkins for 
petitioner. Charles F. Engle and Forrest B. Jackson for 
respondents. Reported below: 157 F. 2d 216.

No. 487. Twin  Falls  Canal  Co. v. Johnso n  et  al . 
November 18, 1946. Petition for writ of certiorari to the 
Supreme Court of Idaho denied. James R. Bothwell for 
petitioner. Reported below : 66 Idaho 660,167 P. 2d 834.

No. 557. Lamont  v . Commis si oner  of  Internal  
Reve nue . November 18, 1946. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Second 
Circuit denied. Walter S. Orr for petitioner. Acting 
Solicitor General Washington, Sewall Key, J. Louis Mon-
arch and I. Henry Kutz for respondent. Reported below: 
156 F. 2d 800.

No. 558. Taylor  v . Porter , Pric e Admin ist rator . 
November 18, 1946. Petition for writ of certiorari to the 
United States Emergency Court of Appeals denied. The
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Chief  Justi ce  took no part in the consideration or de-
cision of this application. Petitioner pro se. Acting 
Solicitor General Washington, Richard H. Field and 
Harry H. Schneider for respondent. Reported below: 
156 F. 2d 805.

No. 476. Illinois  Packing  Co . v . Hende rson , Act -
ing  Admini strator , et  al . November 18,' 1946. Peti-
tion for writ of certiorari to the United States Emergency 
Court of Appeals denied. The  Chief  Justi ce  took no 
part in the consideration or decision of this application. 
Irwin N. Walker and Peter B. Atwood for petitioner. 
Acting Solicitor General Washington, Robert L. Stern 
and John D. Goodloe for respondents. Reported below: 
156 F. 2d 1000.

No. 566. Jones  v . Texas . November 18, 1946. Pe-
tition for writ of certiorari to the Court of Criminal Ap-
peals of Texas denied. Arthur H. Bartelt for petitioner. 
Reported below: 149 Tex. Cr. —, 194 S. W. 2d 766.

No. 664. Finn  v . Ragen , Warden  ;
No. 668. Morris  v . Ragen , Warden . Petitions for 

writs of certiorari to the Criminal Court of Cook County, 
Illinois; and

No. 669. Evans  v . Ragen , Warden . Petition for 
writ of certiorari to the Supreme Court of Illinois. No-
vember 18,1946. Denied.

No. 65, Mise. Ex parte  Wils on . See ante, p. 683.
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No. 609. Dana  et  al . v . Duncan , Trustee , et  al . ; 
and

No. 610. Equitable  Offi ce  Buildi ng  1913 Co., Inc . 
v. Duncan , Trustee , et  al . On petitions for writs of 
certiorari to the Circuit Court of Appeals for the Second 
Circuit. November 25, 1946. So much of the respective 
petitions for certiorari in these cases as asks for a writ to 
review the order of the United States District Court for 
the Southern District of New York is denied. Herbert 
J. Jacobi for petitioners in No. 609. Stuart McNamara 
and Charles Green Smith for petitioner in No. 610. John 
Gerdes, W. Randolph Montgomery, George T. Barker, 
Emanuel Redfield, Edward J. Ennis, Frank R. Bruce, 
Francis J. Quillinan and Sidney R. Nussenjeld for the 
Debenture Holders, respondents. Acting Solicitor Gen-
eral Washington, Roger S. Foster, Robert S. Rubin, 
George Zolotar and Myer Feldman filed a memorandum 
for the Securities & Exchange Commission.

No. 589. Ebling  Brewi ng  Co ., Inc . v . Porter , Price  
Admini strat or . November 25, 1946. Petition for writ 
of certiorari to the United States Emergency Court of 
Appeals denied. Herman Horowitz for petitioner. Act-
ing Solicitor General Washington, Richard H. Field, Carl 
A. Auerbach, William R. Ming, Jr. and Seymour Friedman 
for respondent. Reported below: 156 F. 2d 1012.

No. 605. Trew  v. Garvey , Secre tary  of  State . No-
vember 25, 1946. Petition for writ of certiorari to the 
Supreme Court of Arizona denied. Henderson Stockton 
for petitioner. John L. Sullivan, Attorney General of 
Arizona, for respondent. Reported below: 64 Ariz. —, 
170 P. 2d 845.
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No. 608. Kent  v . United  States . November 25, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Fifth Circuit denied. M. A. Grace 
and Edwin H. Grace for petitioner. Acting Solicitor 
General Washington, Robert S. Erdahl and Sheldon E. 
Bernstein for the United States. Reported below: 157 F. 
2d 1.

No. 613. Granada  Apartm ents  Hotel  Corp . v . City  
Nation al  Bank  & Trust  Co . November 25, 1946. Pe-
tition for writ of certiorari to the Circuit Court of Appeals 
for the Seventh Circuit denied. Edward P. Morse and 
Isaac E. Ferguson for petitioner. Vincent O’Brien for 
respondent. Reported below: 155 F. 2d 882.

No. 617. Estate  of  Burr  et  al . v . Commi ss ioner  of  
Internal  Reve nue . November 25, 1946. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit denied. Alexander Halpern and Harry E. 
Ratner for petitioners. Acting Solicitor General Wash-
ington, Sewall Key, J. Louis Monarch and L. W. Post for 
respondent. Reported below: 156 F. 2d 871.

No. 635. Mc Crady  Constr uctio n  Co . v . Walling , 
Wage  & Hour  Admini str ator . November 25, 1946. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Third Circuit denied. John B. Nicklas, Jr. 
for petitioner. Acting Solicitor General Washington, 
William S. Tyson, Morton Liftin and George M. Szdbad 
for respondent. Reported below: 156 F. 2d 932.
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No. 655. Finch  et  al . v . Illinois . November 25, 
1946. Petition for writ of certiorari to the Supreme Court 
of Illinois denied. Scerial Thompson for petitioners. 
George F. Barrett, Attorney General of Illinois, and Wil-
liam C. Wines, Assistant Attorney General, for respond-
ent. Reported below: 394 Ill. 183, 68 N. E. 2d 283.

No. 502. New  York  ex  rel . Lutz  v . Martin , Warden . 
November 25, 1946. Petition for writ of certiorari to the 
Supreme Court, Appellate Division, of New York, denied. 
Reported below: 65 N. Y. S. 2d 438.

No. 665. Myers  v . Ragen , Warden . November 25, 
1946. Petition for writ of certiorari to the Circuit Court 
of Will County, Illinois, denied.

No. 671. Daws ett  v . Bush , Warden . November 25, 
1946. Petition for writ of certiorari to the Supreme Court 
of Michigan denied. Reported below: 311 Mich. 588,19 
N. W. 2d 110.

No. 683. Green  v . Illinois . November 25, 1946. 
Petition for writ of certiorari to the Supreme Court of Il-
linois denied.

No. 684. Newm an  v . Ragen , Warden . November 
25, 1946. Petition for writ of certiorari to the Circuit 
Court of Bond County, Illinois, denied.
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No. 685. Ross v. Ragen , Warden . November 25, 
1946. Petition for writ of certiorari to the Criminal Court 
of Rock Island County, Illinois, denied.

No. 686. Sheet s  v . Ragen , Warden  ;
No. 691. Wofford  v . Ragen , Warden ; and
No. 692. Macion g  v . Ragen , Warden . November 25, 

1946. Petitions for writs of certiorari to the Criminal 
Court of Cook County, Illinois, denied.

No. 586. Reima nn  v . Clark , Attor ney  General ; 
and

Nos. 587 and 588. Citizens  Protecti ve  Leag ue  et  al . 
v. Clark , Attorney  General . December 9, 1946. 
Petition for writs of certiorari to the United States Court 
of Appeals for the District of Columbia denied. James 
J. Laughlin for petitioners. Acting Solicitor General 
Washington, Assistant Attorney General Sonnett, Stanley 
M. Silverberg and Thomas M. Cooley, II, for respondent. 
Reported below: 81 U. S. App. D. C. —, 155 F. 2d 290.

No. 619. Grand view  Dairy , Inc . v . Jones , War  Food  
Adminis trator , et  al . December 9, 1946. Petition for 
writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit denied. Harry L. Marcus and Herbert 
L. Maltinsky for petitioner. Acting Solicitor General 
Washington, Assistant Attorney General Berge, Charles 
H. Weston and J. Stephen Doyle, Jr. for respondents. Re-
ported below: 157 F. 2d 5.

No. 632. Triump h  Expl osiv es , Inc . v . Gius ti . De-
cember 9, 1946. Petition for writ of certiorari to the Cir-
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cuit Court of Appeals for the Ninth Circuit denied. Har-
old C. Faulkner for petitioner. Chellis M. Carpenter for 
respondent. Reported below: 156 F. 2d 351.

No. 633. Supe rior  Packing  Co . v . Porter , Price  Ad -
minis trato r . December 9, 1946. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Eighth 
Circuit denied. Theodore E. Rein for petitioner. Act-
ing Solicitor General Washington, John R. Benney, 
George Moncharsh, David London and Albert J. Rosen-
thal for respondent. Reported below: 156 F. 2d 193.

No. 640. Bailey  Farm  Dairy  Co . et  al . v . Anderson , 
Secre tary  of  Agriculture . December 9, 1946. Peti-
tion for writ of certiorari to the Circuit Court of Appeals 
for the Eighth Circuit denied. Karl P. Spencer, Max 
O’Rell Truitt and William D. Donnelly for petitioners. 
Acting Solicitor General Washington, Assistant Attor-
ney General Berge, Charles H. Weston and J. Stephen 
Doyle, Jr. for respondent. Reported below: 157 F. 
2d 87.

No. 641. Louisvi lle  Provision  Co . v . Commis sio ner  
of  Internal  Revenue . December 9, 1946. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Sixth Circuit denied. Chas. I. Dawson and A. 
Shelby Winstead for petitioner. Acting Solicitor General 
Washington, Sewall Key, J. Louis Monarch and Newton 
K. Fox for respondent. Reported below : 155 F. 2d 505.

No. 651. Morris  Investme nt  Corp . v . Commis -
sione r  of  Internal  Revenue . December 9, 1946. Pe-
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tition for writ of certiorari to the Circuit Court of Appeals 
for the Third Circuit denied. Edward L. Blackman for 
petitioner. Acting Solicitor General Washington, Sew-
all Key, J. Louis Monarch and Newton K. Fox for respond-
ent. Reported below: 156 F. 2d 748.

No. 663. Wilson  & Co., Inc . et  al . v . National  
Labor  Relat ions  Board . December 9, 1946. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Tenth Circuit denied. Richard C. Winkler and Frank 
G. Anderson for petitioners. Acting Solicitor General 
Washington, Gerhard P. Van Arkel, Morris P. Glushien 
and Ruth Weyand for respondent. Reported below: 156 
F. 2d 577.

No. 548. Zayatz  v . Southern  Railw ay  Co . Decem-
ber 9,1946. Petition for writ of certiorari to the Supreme 
Court of Alabama denied. Mr . Justi ce  Black  is of the 
opinion that the petition should be granted. George C. 
Dyer and Chelsea O. Inman for petitioner. H. G. Hed-
rick, Sidney S. Aiderman and >8. R. Prince for respondent. 
Reported below: 26 So. 2d 545.

No. 376. Patters on  v . Florida . December 9, 1946. 
Petition for writ of certiorari to the Supreme Court of 
Florida denied. Walter A. Shelley for petitioner. Re-
ported below: 157 Fla. 304,25 So. 2d 713.

No. 465. Davis  v . Smyth , Superi ntendent . De-
cember 9, 1946. Petition for writ of certiorari to the
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Supreme Court of Appeals of Virginia denied. William 
Alfred Hall, Jr. for petitioner. Reported below: 184 Va. 
Ixiv.

No. 506. Reilly  v . Pescor , Warden , et  al . Decem-
ber 9, 1946. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Eighth Circuit denied. Peti-
tioner pro se. Acting Solicitor General Washington, 
Robert S. Erdahl and Sheldon E. Bernstein for respond-
ents. Reported below: 156 F. 2d 632.

No. 657. Peete  v . Calif orni a . December 9, 1946. 
Petition for writ of certiorari to the Supreme Court of 
California denied. Morris Levine for petitioner. Rob-
ert W. Kenny, Attorney General of California, and Frank 
Richards, Deputy Attorney General, for respondent. Re-
ported below': 28 Cal. 2d 306,169 P. 2d 924.

No. 666. Richardson  v . New  York . December 9, 
1946. Petition for writ of certiorari to the Supreme 
Court, Richmond County, New York, denied.

No. 667. Thomas  v . Ragen , Warde n . December 9, 
1946. Petition for writ of certiorari to the Circuit Court 
of Rock Island County, Illinois, denied.

No. 698. Broyles  v . Oklahom a . December 9, 1946. 
Petition for writ of certiorari to the Criminal Court of 
Appeals of Oklahoma denied. Reported below: 173 P. 
2d 235.
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No. 701. Cross  v . Bush , Warden . December 9,1946. 
Petition for writ of certiorari to the Supreme Court of 
Michigan denied.

No. 709. Ross v. Niersth eimer , Warden . Decem-
ber 9,1946. Petition for writ of certiorari to the Supreme 
Court of Illinois denied.

No. 713. Prokop  v . Ragen , Warden . December 9, 
1946. Petition for writ of certiorari to the Criminal Court 
of Cook County, Illinois, denied.

No. 714. Wils on  v . Ragen , Warden . December 9, 
1946. Petition for writ of certiorari to the Supreme Court 
of Illinois denied.

No. 716. Abbot t  v . Pennsylvania  Board  of  Parole . 
December 9, 1946. Petition for writ of certiorari to the 
Supreme Court of Pennsylvania denied.

No. 334. Fowl er  v . Gill , General  Superint endent . 
December 9, 1946. The motions for a restraining order, 
for joinder of party respondent, and to strike respondent’s 
memorandum are denied. The petition for writ of cer-
tiorari to the United States Court of Appeals for the Dis-
trict of Columbia is denied. Petitioner pro se. Acting 
Solicitor General Washington and Robert S. Erdahl for 
respondent. Reported below: 81 U. S. App. D. C. —, 
156 F. 2d 565.
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No. 355. Browne  et  al . v . Unite d  States . Decem-
ber 16, 1946. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Fifth Circuit denied. David 
H. Cannon and Theodore E. Rein for petitioners. Solici-
tor General McGrath, Assistant Solicitor General Wash-
ington, Robert S. Erdahl and Sheldon E. Bernstein for the 
United States. Reported below: 155 F. 2d 952.

No. 433. Wells  v . Kentucky . December 16, 1946. 
Petition for writ of certiorari to the Court of Appeals of 
Kentucky denied. E. Selby Wiggins for petitioner. El-
don S. Dummit, Attorney General of Kentucky, for re-
spondent. Reported below: 302 Ky. 15, 193 S. W. 2d 
645.

No. 660. Union  Producin g  Co . v . White  et  al . De-
cember 16, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Fifth Circuit denied. 
William A. Vinson for petitioner. Frederick J. Lotterhos 
for respondents. Reported below: 157 F. 2d 254.

No. 672. So EWAPADJI ET AL. V. WlXON, CUSTODIAN. 

December 16, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Ninth Circuit denied. 
Harold M. Sawyer for petitioners. Acting Solicitor 
General Washington, Robert S. Erdahl and Sheldon E. 
Bernstein for respondent. Reported below: 157 F. 2d 
289.

No. 676. Genera l  Indust ries  Co . v . 20 Wacker  
Drive  Buildi ng  Corp , et  al . December 16,1946. Peti-
tion for writ of certiorari to the Circuit Court of Appeals
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for the Seventh Circuit denied. Ralph M. Snyder for 
petitioner. William C. Wines for respondents. Reported 
below: 156 F. 2d 474.

No. 679. Market  Street  Railw ay  Co . v . Rail road  
Commis sion  of  Calif ornia  et  al . December 16, 1946. 
Petition for writ of certiorari to the Supreme Court of 
California denied. Cyril Appel and Ivores R. Dains for 
petitioner. John J. O’Toole and Dion R\ Holm for the 
City and County of San Francisco, respondent. Reported 
below: 28 Cal. 2d 363,171 P. 2d 875.

No. 689. Thoms on , Admin ist rator , v . Thoms on . 
December 16, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Eighth Circuit denied. 
Martin J. O’Donnell for petitioner. Respondent pro se. 
Reported below: 156 F. 2d 581.

No. 124. Gardner  v . Montgomery  Bar  Associati on . 
December 16, 1946. Petition for writ of certiorari to the 
Supreme Court of Pennsylvania denied. Petitioner pro 
se. Joseph Knox Fornance for respondent. Reported 
below : 354 Pa. 42,46 A. 2d 579.

No. 695. Hill  v . Niers theimer , Warden . Decem-
ber 16, 1946. Petition for writ of certiorari to the Crim-
inal Court of Cook County, Illinois, denied.

No. 723. Henderson  v . Ragen , Warden . December 
16, 1946. Petition for writ of certiorari to the Criminal 
Court of Cook County, Illinois, denied.
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No. 727. Austin  et  al . v . Illinois . December 16, 
1946. Petition for writ of certiorari to the Supreme Court 
of Illinois denied. Reported below: 329 Ill. App. 276, 
67 N. E. 2d 883.

No. 728. Hyde  v . Stewart , Acting  Warden . De-
cember 16, 1946. Petition fur writ of certiorari to the 
Supreme Court of Missouri denied.

No. 736. Davis  v . Ragen , Warden . December 16, 
1946. Petition for writ of certiorari to the Criminal Court 
of Cook County, Illinois, denied.

No. 737. Congdo n  v . Ragen , Warden . December 16, 
1946. Petition for writ of certiorari to the Circuit Court 
of Winnebago County, Illinois, denied.

No. 738. Miner  v . Ragen , Warden . December 16, 
1946. Petition for writ of certiorari to the Criminal Court 
of Cook County, Illinois, denied.

No.—. Medley  v . Reid , Super inte ndent ; and
No. —. Cope land  v . Reid , Superi ntende nt . De-

cember 19, 1946. The motions for stay of execution are 
denied. Treating the papers as applications for writs of 
certiorari, certiorari is denied. James J. Laughlin for 
petitioners.

No. 252. Johnso n  v . Graham , Truste e , et  al . De-
cember 23, 1946. Petition for writ of certiorari to the
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Supreme Court of Tennessee denied. John A. Armstrong 
for petitioner. Robert T. Kennerly, Assistant Attorney 
General of Tennessee, for respondents. Reported below: 
183 Tenn. 367,192 S. W. 2d 832.

No. 538. Berm an  v . Unite d  States . December 23, 
1946. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit denied. A. L. Wirin for 
petitioner. Acting Solicitor General Washington, Rob-
ert S. Erdahl and Irving S. Shapiro for the United States. 
Julien Cornell, Ernest Angell and Osmond K. Fraenkel 
filed a brief for the American Civil Liberties Union, as 
amicus curiae, in support of the petition. Reported be-
low: 156 F. 2d 377.

No. 637. Mc Donald  v . Johns ton , Warden . Decem-
ber 23, 1946. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Ninth Circuit denied. Petitioner 
pro se. Acting Solicitor General Washington, Robert 
S. Erdahl and Leon Ulman for respondent. Reported 
below: 157 F. 2d 275.

No. 696. First  National  Bank  of  Chicago , Trustee , 
et  al . v. De Korwin , Executr ix . December 23, 1946. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Seventh Circuit denied. J. F. Dammann, 
William B. Mcllvaine, Jr., Cranston Spray and David A. 
Watts for petitioners. Charles Rivers Aiken for respond-
ent. Howard D. Moses, pro se, filed a brief in opposition. 
Reported below: 156 F. 2d 858.

No. 697. Fort  Howa rd  Paper  Co . et  al . v . Federal  
Trade  Commis si on . December 23, 1946. Petition for 

727731 0—47---- 56
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writ of certiorari to the Circuit Court of Appeals for the 
Seventh Circuit denied. John H. Hershberger, Richard 
C. Stevenson, William H. Leahy and Abraham L. Freed-
man for petitioners. Acting Solicitor General Wash-
ington, Assistant Attorney General Berge, Charles H. 
Weston, W. T. Kelley and Walter B. Wooden for respond-
ent. Reported below : 156 F. 2d 899.

No. 705. Tress ler  v . Tres sl er  et  al . December 23, 
1946. Petition for writ of certiorari to the Supreme Court 
of Florida denied. Joseph A. Fitzsimmons for petitioner. 
Thos. M. Lockhart and Robert J. Davis for respondents. 
Reported below: 157 Fla. 881,27 So. 2d 341.

No. 708. Clark  & Clark  et  al . v . Smith , Kline  & 
French  Laborat ories . December 23, 1946. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Third Circuit denied. Arthur G. Connolly, Morton 
C. Haight and Nelson Littell for petitioners. George J. 
Harding for respondent. Reported below: 157 F. 2d 
725.

No. 597. Mitchell  v . Neblett , U. S. Distr ict  Judge . 
December 23, 1946. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Tenth Circuit denied. 
Petitioner pro se. Acting Solicitor General Washing-
ton, Robert S. Erdahl and Sheldon E. Bernstein for re-
spondent. Reported below: 157 F. 2d 328.

No. 693. Steele  v . New  York . December 23, 1946. 
Petition for writ of certiorari to the Supreme Court, West-
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Chester County, New York, denied. Reported below: 
See 295 N. Y. 820,66 N. E. 2d 590.

No. 706. Small  v . Martin , Warden . December 23, 
1946. Petition for writ of certiorari to the Supreme Court, 
Kings County, New York, denied.

No. 726. Canizi o  v . New  York . December 23, 1946. 
Petition for writ of certiorari to the County Court of Kings 
County, New York, denied.

No. 749. Miner  v . Ragen , Warden  ;
No. 750. Witt  v . Illinoi s ;
No. 751. Binko wski  v . Illi nois  ; and
No. 752. Sheet s v . Ragen , Warden . December 23, 

1946. Petitions for writs of certiorari to the Supreme 
Court of Illinois denied. Reported below: No. 750, 394 
Ill. 405, 68 N. E. 2d 731; No. 751, 394 Ill. 171, 68 N. E. 
2d 304.

No. 753. Kret chmer  v . Indiana . December 23, 
1946. Petition for writ of certiorari to the Supreme Court 
of Indiana denied. Reported below: 224 Ind. —, 69 
N.E. 2d 598.

No. 756. Simmon s  v . Niers theim er , Warden . De-
cember 23, 1946. Petition for writ of certiorari to the 
Circuit Court of Williamson County, Illinois, denied.

No. 762. Gordon  v . Ragen , Warden . December 23, 
1946. Petition for writ of certiorari to the Circuit Court
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of Appeals for the Seventh Circuit denied. Reported 
below: 157 F. 2d 766.

No. 769. Cage  et  al . v . Illinois  ;
No. 772. Robins on  v . Ragen , Warden  ; and
No. 773. Piskor z  v. Ragen , Warden . December 23, 

1946. Petitions for writs of certiorari to the Supreme 
Court of Illinois denied.

No. 774. Heskett  v . Ragen , Warden . December 23, 
1946. Petition for writ of certiorari to the Circuit Courts 
of Winnebago and Will Counties, Illinois, denied.

No. 775. Deadw yle r  v . Ragen , Warde n . December 
23, 1946. Petition for writ of certiorari to the Circuit 
Court of Winnebago County, Illinois, denied.

No. 776. Popp e v . Illino is . December 23, 1946. 
Petition for writ of certiorari to the Supreme Court of 
Illinois denied. Reported below: 394 Ill. 216, 68 N. E. 
2d 254.

No. 288. Richardson  et  al . v . Kelly , Receiver . 
January 6, 1947. Petition for writ of certiorari to the 
Supreme Court of Texas denied. John M. Scott for peti-
tioners. Charles L. Black for respondent. Reported 
below: 144 Tex. 497,191 S. W. 2d 857.

No. 525. Cotney  v. Alabama . January 6,1947. Pe-
tition for writ of certiorari to the Court of Appeals of
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Alabama denied. G. Ernest Jones for petitioner. Wil-
liam N. McQueen, Attorney General of Alabama, and 
John 0. Harris, Assistant Attorney General, for respond-
ent. Reported below: 26 So. 2d 608.

No. 700. Borg -Warner  Corp , et  al . v . Goodwin  et  al . 
January 6, 1947. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Sixth Circuit denied. 
Max W. Zabel, Edward C. Gritzbaugh and Benton Baker 
for petitioners. Raymond L. Greist for respondents. 
Reported below: 157 F. 2d 267.

No. 702. Johnso n  v . Florida . January 6,1947. Pe-
tition for writ of certiorari to the Supreme Court of Florida 
denied. W. D. Bell for petitioner. J. Tom Watson, At-
torney General of Florida, for respondent. Reported 
below: 157 Fla. 685,27 So. 2d 276.

No. 710. Schwarz  et  al . v . Townshi p Committee  
of  Maplewood  et  al . January 6, 1947. Petition for 
writ of certiorari to the Supreme Court of New Jersey 
denied. Adrian M. Unger for petitioners. Harry V. 
Osborne, Jr. for respondents.

No. 712. Cass man , Receiver , v . Kurzroc k et  al . 
January 6, 1947. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Third Circuit denied. 
Samuel Miles Fink for petitioner. George Furst and Sam-
uel M. Hollander for respondents. Reported below: 157 
F. 2d 317.
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No. 719. Spok ane  Portland  Cement  Co . et  al ., Ex -
ecutors , v. Swanson  et  al . January 6, 1947. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Ninth Circuit denied. Laurence R. Hamblen for 
petitioners. Lawrence H. Brown for Alice M. Swanson, 
Executrix, respondent. Reported below: 156 F. 2d 442.

No. 721. Sabour in  v . Unite d States . January 6, 
1947. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit denied. Louis J. Cas-
tellano for petitioner. Acting Solicitor General Wash-
ington, Sewall Key, J. Louis Monarch and Ellis N. Slack 
for the United States. Reported below: 157 F. 2d 820.

No. 730. Reigel  v . Harris on  et  al . January 6,1947. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Sixth Circuit denied. Murray Seasongood 
for petitioner. Frank E. Wood and Robert S. Marx for 
respondents. Reported below: 157 F. 2d 140.

No. 734. Baker  Castor  Oil  Co . v . Insurance  Com -
pan y  of  North  Amer ica . January 6, 1947. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Second Circuit denied. Forrest E. Single and David 
S. Jackson for petitioner. D. Roger Englar and Martin 
Detels for respondent. Reported below: 157 F. 2d 3.

No. 740. Foxboro  Company  v . Taylor  Instrument  
Compani es . January 6,1947. Petition for writ of certi-
orari to the Circuit Court of Appeals for the Second Cir-
cuit denied. Edward F. McClennen and Edward G. Cur-
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tis for petitioner. Drury W. Cooper, D. Clyde Jones and 
Drury W. Cooper, Jr. for respondent. Reported below: 
157 F. 2d 226.

No. 526. 315 West  97th  Street  Realt y  Co ., Inc . et  
al . v. Fleming , Temp orary  Controls  Adminis trator . 
January 6, 1947. Petition for writ of certiorari to the 
United States Emergency Court of Appeals denied. 
Charles E. Hughes, Jr. and Curtiss E. Frank for petition-
ers. Acting Solicitor General Washington, Carl A. 
Auerbach and Harry H. Schneider for respondent. Re-
ported below: 156 F. 2d 982.

No. 653. Northw estern  Mutual  Life  Insurance  
Co. v. Suttles , Tax  Colle ctor , et  al . January 6, 1947. 
Petition for writ of certiorari to the Supreme Court of 
Georgia denied. Dan MacDougald and Robert S. Sams 
for petitioner. E. H. Sheats, Standish Thompson and 
W. S. Northcutt for respondents. Reported below: 38 
S. E. 2d 786.

No. 694. Victor  et  al ., Trustees , v . Flemi ng , Tem -
porary  Controls  Admin ist rator . January 6, 1947. 
Petition for writ of certiorari to the United States Emer-
gency Court of Appeals denied. Henry N. Rapaport 
for petitioners. Acting Solicitor General Washington, 
John R. Benney, Carl A. Auerbach and Harry H. 
Schneider for respondent. Reported below: 157 F. 2d 
769.

No. 699. Swent  et  ux. v. Commis sio ner  of  Inter nal  
Revenue . January 6, 1947. Petition for writ of certio-
rari to the Circuit Court of Appeals for the Fourth Circuit
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denied. Nathan Moran for petitioners. Acting So-
licitor General Washington, Sewall Key and J. Louis 
Monarch for respondent. Reported below: 155 F. 2d 
513.

No. 722. Mc Donald  v . Shepherd . January 6, 1947. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Ninth Circuit denied. Moe M. Tonkon for 
petitioner. Reported below: 157 F. 2d 467.

No. 729. Beach , Executor , v . Busey , Collector  of  
Internal  Reve nue . January 6,1947. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Sixth 
Circuit denied.*  Edwin H. Chaney, John J. Adams and 
Warner M. Pomerene for petitioner. Acting Solicitor 
General Washington, Sewall Key, Robert N. Anderson 
and Melva M. Graney for respondent. Reported below: 
156 F. 2d 496.

No. 733. Interstate  Natural  Gas  Co ., Inc . v . Fed -
eral  Power  Commiss ion  et  al . January 6,1947. Peti-
tion for writ of certiorari to the Circuit Court of Appeals 
for the Fifth Circuit denied. William A. Dougherty and 
Henry P. Dart, Jr. for petitioner. Acting Solicitor Gen-
eral Washington and Louis W. McKernan for the Federal 
Power Commission, respondent. Russell B. Brown, L. 
Dan Jones, Harold L. Kennedy, Donald C. McCreery, 
Charles I. Francis, Forrest M. Darrough, Hiram M. Dow, 
Walace Hawkins, L. G. Owen and Wm. H. Rector filed a 
brief for the Independent Natural Gas Association of 
America et al., as amici curiae, in support of the petition. 
Reported below: 156 F. 2d 949.
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No. 596. Wright  v . Johnston , Warde n . On peti-
tion for writ of certiorari to the Circuit Court of Appeals 
for the Ninth Circuit; and

No. 44, Mise. Wright  v . Johnston , Warde n . On 
motion for leave to file petition for writ of habeas corpus. 
January 6, 1947. The motion for leave to file petition for 
writ of habeas corpus is denied. The petition for writ of 
certiorari is also denied. Petitioner pro se. Acting 
Solicitor General Washington, Robert S. Erdahl and Shel-
don E. Bernstein for respondent.

No. 743. Linco ln  National  Bank  et  al ., Executo rs , 
v. Kindleb erger , Admini str ator . January 6, 1947. 
Petition for writ of certiorari to the United States Court 
of Appeals for the District of Columbia denied. Arthur 
C. Keefer and F. Granville Munson for petitioners. Les-
lie C. Garnett and Samuel F. Beach for respondent. Law-
rence A. Baker filed a brief for the Life Insurance 
Association of America et al., as amici curiae, in support 
of the petition. Reported below: 81 U. S. App. D. C. —, 
155 F. 2d 281.

No. 159. Ross v. Ragen , Warden  ; and
No. 180. Taylor  v . Illi nois . January 6, 1947. Pe-

titions for writs of certiorari to the Supreme Court of Illi-
nois denied. Petitioners pro se. George F. Barrett, At-
torney General of Illinois, and William C. Wines, Assist-
ant Attorney General, for respondents.

No. 258. Raymond  v . Ragen , Warden . January 6, 
1947. Petition for writ of certiorari to the Circuit Court 
of Will County, Illinois, denied. Petitioner pro se.
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George F. Barrett, Attorney General of Illinois, and Wil-
liam C. Wines, Assistant Attorney General, for respondent.

No. 277. Butz  v . Niers theim er , Warde n . January 
6, 1947. Petition for writ of certiorari to the Supreme 
Court of Illinois denied. Petitioner pro se. George F. 
Barrett, Attorney General of Illinois, and William C. 
Wines, Assistant Attorney General, for respondent.

No. 415. Singer  v . Ragen , Warden . January 6,1947. 
Petition for writ of certiorari to the Criminal Court of 
Cook County, Illinois, denied. Petitioner pro se. George 
F. Barrett, Attorney General of Illinois, and William C. 
Wines, Assistant Attorney General, for respondent.

No. 447. Bennett  v . Ragen , Warden . January 6, 
1947. Petition for writ of certiorari to the Criminal Court 
of Cook County and Circuit Court of Will County, Illinois, 
denied. Petitioner pro se. George F. Barrett, Attorney 
General of Illinois, and William C. Wines, Assistant At-
torney General, for respondent.

No. 611. Faucetta  v. New  York . January 6, 1947. 
Petition for writ of certiorari to the County Court of 
Nassau County, New York, denied. Jacob W. Friedman 
for petitioner.

No. 704. Johnso n  v . Mayo , State  Pris on  Cust odi an . 
January 6, 1947. Petition for writ of certiorari to the 
Supreme Court of Florida denied.
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No. 707. Mc Murtr ey  v . Clark . January 6, 1947. 
Petition for writ of certiorari to the United States Court 
of Appeals for the District of Columbia denied. Peti-
tioner pro se. Acting Solicitor General Washington, 
Robert S. Erdahl and Leon Ulman for respondent. Re-
ported below: 81 U. S. App. D. C. 294.

No. 720. Brown  v . Bush , Warden . January 6,1947. 
Petition for writ of certiorari to the Supreme Court of 
Michigan denied.

No. 757. Davis  v . Ragen , Warden  ;
No. 783. Scarpinato  v. Ragen , Warden ; and
No. 784. Lewis  v . Illino is . January 6, 1947. Peti-

tions for writs of certiorari to the Supreme Court of 
Illinois denied.

No. 785. Evans  v . Ragen , Warden . January 6,1947. 
Petition for writ of certiorari to the Criminal Court of 
Cook County, Illinois, denied.

No. 795. Kimler  v . Ragen , Warde n . January 6, 
1947. Petition for writ of certiorari to the Circuit Court 
of Appeals for the Seventh Circuit denied.

No. 796. Holland  v . Ragen , Warden . January 6, 
1947. Petition for writ of certiorari to the Circuit Court 
of Will County, Illinois, denied.

No. 797. Taylor  v . Ragen , Warden . January 6, 
1947. Petition for writ of certiorari to the Supreme 
Court of Illinois denied.
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No. 798. Reed  v . Ragen , Warden  ; and
No. 799. Brill  v . Ragen , Warden . January 6, 1947. 

Petitions for writs of certiorari to the Criminal Court of 
Cook County, Illinois, denied.

No. 703. Rapp y  v. United  Stat es . January 13,1947. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Second Circuit denied. Louis H. Solomon 
for petitioner. Acting Solicitor General Washington, 
Robert S. Erdahl and Sheldon E. Bernstein for the United 
States. Reported below: 157 F. 2d 964.

No. 717. Tower  v . Water  Hammer  Arres ter  Corp . 
January 13, 1947. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Seventh Circuit denied. 
Harold Olsen for petitioner. Sidney Neuman for respond-
ent. Reported below: 156 F. 2d 775.

No. 744. Salzm an  v . Londo n  Coat  of  Boston , Inc . 
January 13, 1947. Petition for writ of certiorari to the 
Circuit Court of Appeals for the First Circuit denied. 
Maurice Palais for petitioner. Reported below: 156 F. 
2d 538.

No. 754. Korde wic k  et  al . v . Indiana  Harbor  Belt  
Railr oad  Co . January 13, 1947. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Seventh 
Circuit denied. Gotthard A. Dahlberg and Sarsfield 
Collins for petitioners. Sidney C. Murray and Marvin 
A. Jersild for respondent. Reported below: 157 F. 2d 
753.
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No. 787. Chisholm , Administratrix , v . Readin g  
Company . January 13, 1947. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the Third Cir-
cuit denied. John H. Hoffman for petitioner. Wm. 
Clarke Mason for respondent. Reported below: 157 F. 
2d 768.

No. 758. Frazer  v . Commi ss ioner  of  Internal  Rev -
enue . January 13, 1947. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Sixth Circuit 
denied. Mr . Just ice  Murphy  took no part in the con-
sideration or decision of this application. I. Newton 
Brozan and Aaron Holman for petitioner. Acting So-
licitor General Washington, Sewall Key, J. Louis Monarch 
and Morton K. Rothschild for respondent. Reported 
below: 157 F. 2d 282.

No. 786. Rubin  v . New  York . January 13, 1947. 
Petition for writ of certiorari to the County Court of 
Orange County, New York, denied.

No. 788. Fasano  v . New  York . January 13, 1947. 
Petition for writ of certiorari to the County Court of Kings 
County, New York, denied.

No. 802. Smith  v . India na . January 13, 1947. Pe-
tition for writ of certiorari to the Supreme Court of Indi-
ana denied.

No. 807. Strong  v . Ragen , Warden . January 13, 
1947. Petition for writ of certiorari to the Circuit Court 
of Kane County, Illinois, denied.
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No. 817. Rucker  v . Ragen , Warden  ;
No. 828. Willi ams  v . Ragen , Warden ; and
No. 830. Nitti  v. Ragen , Warden . January 13,1947. 

Petitions for writs of certiorari to the Criminal Court of 
Cook County, Illinois, denied.

No. 435. Dickheis er  et  al . v . Pennsylvani a  Rail -
road  Co. et  al . January 20, 1947. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Third 
Circuit denied. Archibald Palmer for petitioners. John 
Dickinson and John B. Prizer for respondents. Reported 
below: 155 F. 2d 266.

No. 595. Perri ne  et  al . v . Pennroad  Corporation  
et  al . January 20, 1947. Petition for writ of certiorari 
to the Supreme Court of Delaware denied. Joseph B. 
Keenan, Leo Brady and Robert T. Murphy for petitioners. 
Gordon A. Block for the Pennroad Corporation, respond-
ent. Reported below: 47 A. 2d 479.

No. 603. Feldma n  v . Pennroad  Corpor ation . Janu-
ary 20, 1947. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Third Circuit denied. Leo 
Brady and Mortimer S. Gordon for petitioner. Gordon 
A. Block for respondent. Reported below: 155 F. 2d 773.

No. 662. Lee  v . Alabama . January 20, 1947. Peti-
tion for writ of certiorari to the Supreme Court of Alabama 
denied. Samuel M. Johnston for petitioner. William N. 
McQueen, Attorney General of Alabama, and John 0.
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Harris, Assistant Attorney General, for respondent. Re-
ported below: 248 Ala. 246, 27 So. 2d 147.

No. 746. Corbit t  Comp any  v . United  Stat es . Jan-
uary 20,1947. Petition for writ of certiorari to the Court 
of Claims denied. Claude M. Houchins for petitioner. 
Acting Solicitor General Washington, Assistant Attor-
ney General Sonnett and Paul A. Sweeney for the United 
States. Reported below: 106 Ct. CL 827, 66 F. Supp. 
129.

No. 747. Jackson  v . Carter  Oil  Co . et  al . January 
20, 1947. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Tenth Circuit denied. Finis E. 
Riddle and Joseph T. Dickerson for petitioner. L. G. 
Owen, Forrest M. Darrough, W. T. Anglin and W. M. 
Haulsee for respondents. Reported below: 156 F. 2d 726.

No. 764. Inter sta te  Hotel  Co . v . Remick  Music  
Corp . ;

No. 765. Peony  Park , Inc . v . M. Witmark  & Sons ;
No. 766. Fox v. Chappe ll  & Co., Inc . ; and
No. 767. Inter st ate  Hotel  Co . v . Kern  et  al . Jan-

uary 20, 1947. Petition for writs of certiorari to the Cir-
cuit Court of Appeals for the Eighth Circuit denied. 
William J. Hotz for petitioners. Ralph E. Svoboda for 
respondents. Reported below: 157 F. 2d 744.

No. 771. Vance  v . Ameri can  Society  of  Comp oser s , 
Authors  & Publis hers  et  al . January 20,1947. Peti-
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tion for writ of certiorari to the District Court of the 
United States for the Western District of Missouri denied. 
Petitioner pro se. Maurice J. O’Sullivan, Louis D. Froh-
lich and Herman Finkelstein for the American Society of 
Composers, Authors & Publishers et al., and Henry Arthur 
for the Music Publisher’s Protective Association, re-
spondents.

No. 778. Thomas  Flexib le  Coupling  Co . v . Com -
missi oner  of  Internal  Reve nue . January 20, 1947. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Third Circuit denied. Austin F. Canfield 
for petitioner. Acting Solicitor General Washington, 
Sewall Key, Stanley M. Silverberg, Helen Carloss and 
Carlton Fox for respondent. Reported below: 158 F. 2d 
828.

No. 779. Elade  Realt y Corp . v . Unit ed  States . 
January 20, 1947. Petition for writ of certiorari to the 
Circuit Court of Appeals for the Second Circuit denied. 
Louis L. Tetelman for petitioner. Acting Solicitor Gen-
eral Washington, Robert S. Erdahl and Beatrice Rosen-
berg for the United States. Reported below: 157 F. 2d 
979.

No. 790. R. R. Donnelle y  & Sons  Co . v . National  
Labor  Relat ions  Board . January 20, 1947. Petition 
for writ of certiorari to the Circuit Court of Appeals for 
the Seventh Circuit denied. Ernest S. Ballard for peti-
tioner. Acting Solicitor General Washington, Gerhard 
P. Van Arkel, Morris P. Glushien, Ruth Weyand and Mar-
cel Mallet-Prevost for respondent. Reported below: 156 
F. 2d 416.
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No. 768. Lincoln  Stores , Inc . v . Nash ua  Manufac -
turing  Co. January 20, 1947. Petition for writ of cer-
tiorari to the Circuit Court of Appeals for the First Circuit 
denied. Mr . Just ice  Black  is of the opinion that the 
petition should be granted. Samuel E. Darby, Jr. and 
Henry M. Huxley for petitioner. J. L. Stackpole for re-
spondent. Reported below: 157 F. 2d 154.

No. 842. Marti ne  v . New  York . January 20, 1947. 
Petition for writ of certiorari to the County Court of Kings 
County, New York, denied.

No. 853. Parker  v . Indiana . January 20,1947. Pe-
tition for writ of certiorari to the Supreme Court of Indi-
ana denied. Reported below: 224 Ind. —, 69 N. E. 2d 
176.

No. 856. Davi s  v . Ragen , Warden ; and
No. 858. Monti el  v . Ragen , Warden . January 20, 

1947. Petitions for writs of certiorari to the Circuit Court 
of Will County, Illinois, denied.

No. 791. Axelrod  et  al . v . Fleming  et  al ., Trustee s , 
et  al . February 3, 1947. Petition for writ of certiorari 
to the Circuit Court of Appeals for the Seventh Circuit 
denied. Harry Kirshbaum for petitioners. Wilkie 
Bushby, Alexander M. Lewis, Sanjord H. E. Freund, Ed-
ward W. Bourne, Jesse E. Waid, Edward K. Hanlon and 
Daniel James for respondents. Reported below: 157 F. 
2d 241.

727731 0—47---- 57
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No. 792. Genera l  Metals  Powder  Co . v . S. K. Well -
man  Co. et  al . February 3, 1947. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Sixth 
Circuit denied. F. O. Richey and B. D. Watts for peti-
tioner. George I. Haight for respondents. Reported 
below: 157 F. 2d 505.

No. 814. Lucches e  et  al . v . Mauerman n . February 
3, 1947. Petition for writ of certiorari to the Court of 
Civil Appeals, 4th Supreme Judicial District, of Texas, 
denied. Elmer Ware Stahl for petitioners. Carl Wright 
Johnson and Nat L. Hardy for respondent. Reported 
below: 195 S. W. 2d 422.

No. 831. Flemi ng  et  al ., Truste es , v . Oklahoma  
Tax  Commiss ion . February 3, 1947. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Tenth 
Circuit denied. W. F. Peter, W. V. Hodges and Eaton 
Adams for petitioners. Reported below: 157 F. 2d 888.

No. 833. Amato , doing  busi ness  as  M. Amato  & Son , 
vK Porter , Pric e  Admini str ator . February 3,1947. Pe-
tition for writ of certiorari to the Circuit Court of Appeals 
for the Tenth Circuit denied. Petitioner pro se. Act-
ing Solicitor General Washington and David London for 
respondent. Reported below : 157 F. 2d 719.

No. 838. Pennsylvania  Rail road  Co . v . Mc Carthy , 
Admini strat or . February 3, 1947. Petition for writ of 
certiorari to the Circuit Court of Appeals for the Seventh
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Circuit denied. Floyd E. Thompson, John Dickinson and 
R. Aubrey Bogley for petitioner. S. K. Frankenstein for 
respondent. Reported below: 156 F. 2d 877.

No. 867. Towns end  et  al . v . Firs t  National  Bank  
& Trust  Co . et  al . February 3, 1947. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Tenth 
Circuit denied. Creekmore Wallace and B. E. Harkey 
for petitioners. Ezra Brainerd, Jr. for respondent. Re-
ported below: 157 F. 2d 852.

No. 816. Patters on  v . Virgi nia  Electri c  & Power  
Co. February 3, 1947. Petition for writ of certiorari to 
the Supreme Court of Appeals of Virginia denied. Re-
ported below: 185 Va. Ixviii.

No. 818. Basi le  v . New  York . February 3, 1947. 
Petition for writ of certiorari to the County Court of 
Albany County, New York, denied.

No. 826. Brummel  v . L. F. Dietz  & Assoc iates , Inc . 
et  al . February 3, 1947. Petition for writ of certiorari 
to the Appellate Division, Supreme Court of New York, 
denied. Harold L. Lipton for petitioner. Kenneth H. 
Guild for respondents. Reported below: 187 Mise. 758, 
67 N. Y. S. 2d 725; 270 App. Div. 994,62 N. Y. S. 2d 864.

No. 887. Hudson  v . United  Stat es . February 3, 
1947. The motion for bail is denied. Petition for writ 
of certiorari to the Circuit Court of Appeals for the Tenth
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Circuit also denied. Mr . Justic e  Murph y  and Mr . Jus -
tice  Rutledge  are of the opinion that the petition for cer-
tiorari should be granted. Hayden C. Covington for pe-
titioner. Acting Solicitor General Washington, Rob-
ert S. Erdahl and Irving S. Shapiro for the United States. 
Reported below: 157 F. 2d 782.

No. 628. Olson  v . Ragen , Warden . February 3, 
1947. Petition for writ of certiorari to the Criminal Court 
of Cook County, Illinois, denied. Petitioner pro se. 
George F. Barrett, Attorney General of Illinois, and Wil-
liam C. Wines, Assistant Attorney General, for respondent.

No. 739. Pierce  v . United  States . February 3,1947. 
Petition for writ of certiorari to the Circuit Court of 
Appeals for the Fifth Circuit denied. Petitioner pro se. 
Acting Solicitor General Washington, Robert S. Erdahl 
and Sheldon E. Bernstein for the United States. Re-
ported below : 157 F. 2d 848.

No. 761. Anderson  v . Michigan . February 3, 1947. 
Petition for writ of certiorari to the Supreme Court of 
Michigan denied.

No. 801. Coyle  v . Heinze , Warden . February 3, 
1947. Petition for writ of certiorari to the Supreme Court 
of California denied.

No. 803. Mc Cann  v . New  York . February 3, 1947. 
Petition for writ of certiorari to the County Court of 
Bronx County, New York, denied.
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No. 808. Gibson  v . Ragen , Warden . February 3, 
1947. Petition for writ of certiorari to the Criminal Court 
of Cook County, Illinois, denied.

No. 822. Butz  v . Stubblefi eld , Superi ntendent . 
February 3, 1947. Petition for writ of certiorari to the 
Circuit Court of Randolph County, Illinois, denied.

No. 829. Austin  et  al . v . Ragen , Warden . Febru-
ary 3,1947. Petition for writ of certiorari to the Criminal 
Court of Cook County, Illinois, denied.

No. 835. Hadle y v . Unite d States . February 3, 
1947. Petition for writ of certiorari to the Court of 
Claims denied. Petitioner pro se. Acting Solicitor 
General Washington, Assistant Attorney General Sonnett 
and Paul A. Sweeney for the United States. Reported 
below : 106 Ct. Cl. 819,66 F. Supp. 140.

No. 844. New  York  ex  rel . Mummi ani  v . Jackson , 
Warden . February 3, 1947. Petition for writ of certio-
rari to the County Court of Clinton County, New York, 
denied. Petitioner pro se. Nathaniel L. Goldstein, At-
torney General of New York, and Wendell P. Brown, 
Solicitor General, for respondent. Reported below: See 
296 N. Y. 630,69 N. E. 2d 240.

No. 864. Pif er  v. Unite d  States . February 3, 1947. 
Petition for writ of certiorari to the Circuit Court of Ap-
peals for the Fourth Circuit denied. Reported below: 
158 F. 2d 867.
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No. 873. Adams  v . Ragen , Warden . February 3, 
1947. Petition for writ of certiorari to the Criminal Court 
of Cook County, Illinois, denied.

No. 884. Parker  v . Ragen , Warden . February 3, 
1947. Petition for writ of certiorari to the Criminal Court 
of Cook County, Circuit Court of Will County and Su-
preme Court of Illinois denied.

No. 885. Furman  v . Ragen , Warden . February 3, 
1947. Petition for writ of certiorari to the Criminal Court 
of Cook County, Illinois, denied.

No. 886. Allard  v . New  York . February 3, 1947. 
Petition for writ of certiorari to the County Court of 
Schenectady County, New York, denied.

No. 896. Witt  v . Ragen , Warden . February 3,1947. 
Petition for writ of certiorari to the Circuit Court of Ken-
dall County, Circuit Court of Will County and Supreme 
Court of Illinois denied.

No. 898. Steinhardt  v . Michigan . February 3, 
1947. Petition for writ of certiorari to the Supreme Court 
of Michigan denied.

No. 919. Reynolds  v . Illinois . February 3, 1947. 
Petition for writ of certiorari to the Supreme Court of 
Illinois denied.
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No. 920. Pis korz  v. Ragen , Warden  ; and
No. 921. Van  Pelt  v . Ragen , Warden . February 3, 

1947. Petitions for writs of certiorari to the Criminal 
Court of Cook County, Illinois, denied.

No. 913. Finley  v . Ragen , Warden . On petition for 
writ of certiorari to the Criminal Court of Cook County, 
Illinois; and

No. 101, Mise. Ex parte  Finley . February 3, 1947. 
The petition for writ of certiorari is denied. The motion 
for leave to file petition for writ of habeas corpus is also 
denied.

ORDERS GRANTING REHEARING, FROM OCTO-
BER 7,1946, THROUGH FEBRUARY 3,1947.

No. 368. Sioux Tribe  of  Indi ans  v . United  Stat es .
See ante, p. 684.

No. 497. 149 Madison  Avenue  Corp , et  al . v . Ass elta  
et  al . On petition for writ of certiorari to the Circuit 
Court of Appeals for the Second Circuit. December 9, 
1946. The petition for rehearing is granted. The order 
entered October 28, 1946, denying certiorari, ante, p. 764, 
is vacated and the petition for writ of certiorari is granted. 
Walter Gordon Merritt, Robert R. Bruce and John J. 
Boyle for petitioners. Wilbur Duberstein and Frederick 
E. Weinberg for respondents.

No. 572. Schine  Chain  Theatres , Inc . et  al . v . 
United  Stat es . January 20, 1947. Appeal from the
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District Court of the United States for the Western Dis-
trict of New York. The petition for rehearing is granted. 
The judgment entered December 16, 1946, ante, p. 686, 
is vacated and probable jurisdiction is noted. Mr . Jus -
tice  Jackson  took no part in the consideration or decision 
of this application. Willard S. McKay, Harold R. Me-
dina, Arthur Garfield Hays and Osmond K. Fraenkel for 
appellants.

ORDERS DENYING REHEARING, FROM OCTO-
BER 7, 1946, THROUGH FEBRUARY 3, 1947.*

No. 127, Mise., October Term, 1945. Resc o  v . Ragen , 
Warde n . October 14, 1946. 328 U. S. 824.

No. 122, October Term, 1945. Fishe r  v . United  
Stat es . October 14, 1946. 328 U. S. 463.

No. 274, October Term, 1945. Roberts on  v . Cali -
fornia . October 14,1946. 328 U. S. 440.

No. 510, October Term, 1945. Knauer  v . Unite d  
Stat es . October 14,1946. 328 U. S. 654.

No. 719, October Term, 1945. Pinkerton  et  al . v . 
United  Stat es . October 14,1946. 328 U. S. 640.

*See Table of Cases Reported in this volume for earlier decisions in 
these cases, unless otherwise indicated.
The Chief Justice and Mr. Justice Jackson took no part in the 

consideration or decision of the applications in the cases in which 
orders denying rehearing were announced October 14, 1946.



819OCTOBER TERM, 1946.

Rehearing Denied.329 U.S.

No. 732, October Term, 1945. Helwi g v . United  
States . October 14, 1946. 328 U. S. 820.

No. 744, October Term, 1945. Evans  v . Unit ed  State s . 
October 14,1946. 328 U. S. 855.

No. 754, October Term, 1945. Sewe ll  et  al . v . Com -
missi oner  of  Inter nal  Revenue . October 14, 1946. 
327 U. S.783.

No. 790, October Term, 1945. Aetna  Insu ranc e  Co . v . 
Hobbs , Commi ssione r  of  Insura nce ; and

No. 791, October Term, 1945. Ameri can  Indemn ity  
Co. v. Hobbs , Commi ss ioner  of  Insur ance . October 14, 
1946. 328 U.S. 822.

No. 843, October Term, 1945. Securitie s  & Exchan ge  
Comm is si on  v . W. J. Howe y  Co . et  al . October 14, 
1946. 328 U. S. 293.

No. 987, October Term, 1945. Wils on  v . United  
States . October 14,1946. 328 U. S. 823.

No. 1055, October Term, 1945. Beec her  v . Federal
Land  Bank  of  Spokane  et  al . October 14, 1946. 328 
U.S. 871.

No. 1068, October Term, 1945. East man  v . United  
States . October 14,1946. 328 U. S. 852.
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No. 1071, October Term, 1945. Carpent er  et  al . v .
Title  Insurance  & Trust  Co . October 14, 1946. 328 
U.S. 847.

No. 1102, October Term, 1945. Gould  et  al . v . United  
Stat es . October 14,1946. 328 U. S. 848.

No. 1108, October Term, 1945. Brooks , Admini stra -
trix , v. St . Loui s -San  Francis co  Railway  Co . et  al . 
(328 U. S.867);

No. 1109, October Term, 1945. Dikis , Adminis trator , 
et  al . v. St . Louis -San  Franc isc o  Railw ay  Co . et  al . 
(328 U. S. 868); and

No. 1110, October Term, 1945. St . Louis -San  Fran -
cisco  Railway  Co . v . Chase  Nation al  Bank  et  al . (328 
U. S. 868). October 14,1946.

No. 1135, October Term, 1945. Rubin  v . New  York . 
October 14,1946. 328 U. S. 851.

No. 1162, October Term, 1945. Murphy  v . Murphy . 
October 14,1946. 328 U. S. 872.

No. 1172, October Term, 1945. Lorenzo  v . Unite d  
State s  et  al . (328 U.S. 863);

No. 1173, October Term, 1945. Rosasco  v . United  
State s  et  al . (328 U.S. 863);

No. 1174, October Term, 1945. Mariano  Maresca  & 
Co. v. Unite d  States  et  al . (328 U. S. 864); and
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No. 1175, October Term, 1945. “Italia ”-Societa  
Anonima  Di Navigazione  v . United  States  et  al . (328 
U. S. 864). October 14,1946.

No. 1176, October Term, 1945. Soci età  Anonima  Co -
operative  Di Navigazione  Garibaldi  v . United  States  
et  al . ;

No. 1177, October Term, 1945. “Italia ”-Societa  
Anonima  Di Navi gazi one  v . Unite d  States  et  al .;

No. 1178, October Term, 1945. “Itali a ”-Societa  
Anonim a  Di Navigazione  v . Unite d  States  et  al . ; and

No. 1179, October Term, 1945. “Italia ”-Societa  
Anonima  Di Navigazione  v . United  States  et  al . 
October 14,1946. 328 U. S. 864.

No. 1223, October Term, 1945. Loomis  v . United  
States  et  al . October 14, 1946. 328 U. S. 864.

No. 1180, October Term, 1945. E. C. Schroeder  Co ., 
Inc . v. Clif ton  et  al . October 14,1946. 328 U. S. 858.

No. 1201, October Term, 1945. United  States  ex  rel . 
Karpathiou  v. Jordan , Dist ric t  Director  of  Immigra -
tion  and  Naturalization . October 14,1946. 328 U. S. 
868.

No. 1220, October Term, 1945. Philli ps  et  al . v . Bal -
timore  & Ohio  Rail road  Co . October 14, 1946. 328 
U. S. 871.
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No. 1230, October Term, 1945. Beecher  v . Fede ral  
Land  Bank  of  Spokane  et  al . October 14, 1946. 328 
U.S. 871.

No. 1233, October Term, 1945. E. L. Essle y  Machin -
ery  Co. v. Delta  Manufacturing  Co . October 14,1946. 
328 U.S. 867.

No. 1241, October Term, 1945. Kar  Engineer ing  Co ., 
Inc . v. Brown  & Sharpe  Manuf actur ing  Co . et  al . 
October 14,1946. 328 U. S. 869.

No. 1242, October Term, 1945. Medle y v . United  
States . October 14,1946. 328 U. S. 873.

No. 1255, October Term, 1945. West  Publi shi ng  Co . 
v. Mc Colgan , Franchi se  Tax  Commiss ioner . October 
14,1946. 328 U. S. 823.

No. 1265, October Term, 1945. Roberts  v . Bowman , 
Superi ntendent . October 14, 1946. 328 U. S. 873.

No. 1266, October Term, 1945. Small  v . Webs ter , 
Superi ntendent . October 14, 1946. 328 U. S. 873.

No. 342, October Term, 1945. Anderson  et  al . v . Mt . 
Cleme ns  Pottery  Co . October 14, 1946. 328 U. S. 
680.
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No. 880, October Term, 1945. Alker  et  al . v . Federal  
Dep osit  Insuranc e  Corp . October 14, 1946. The mo-
tion for leave to file a fourth petition for rehearing is 
denied. 328 U. S. 881.

No. 893, October Term, 1945. Shaver  v . Fidelit y  
Bankers  Trust  Co ., Truste e . October 14, 1946. Sec-
ond petition for rehearing denied. 328 U. S. 878.

No. 48, October Term, 1945. Universal  Oil  Products  
Co. v. Root  Refini ng  Co . October 14, 1946. The  
Chief  Justi ce , Mr . Justice  Murphy  and Mr . Justice  
Jackso n  took no part in the consideration or decision of 
this application. 328 U. S. 575.

No. 109, Mise., October Term, 1945. In  re  Mass ey  
(327U.S.770); and

No. 1221, October Term, 1945. Crozier  et  al . v . Bal -
timore  & Ohio  Rail road  Co . (328 U. S. 871). October 
21, 1946. The motions for leave to file petitions for re-
hearing are denied. The  Chief  Justi ce  and Mr . Justice  
Jackson  took no part in the consideration or decision of 
these applications.

No. 269, October Term, 1945. Sabin  et  al . v . Home  
Owners ’ Loan  Corp , et  al . (326 U. S. 812) ; and

No. 952, October Term, 1945. Sabin  et  al . v . Home  
Owne rs ’ Loan  Corp , et  al . (328 U. S. 880). October 21, 
1946. The motion for leave to file a second petition for 
rehearing is denied. The  Chief  Just ice  and Mr . Jus -
tice  Jackso n  took no part in the consideration or decision 
of this application.
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No. 404, October Term, 1945. Davis  v . Unite d  State s  
(328U.S.582); and

No. 489, October Term, 1945. Zap  v . United  State s  
(328 U. S. 624). October 21, 1946. The  Chief  Justice  
and Mr . Justice  Jackson  took no part in the considera-
tion or decision of these applications.

No. 625, October Term, 1945. Hust  v . Moore -Mc -
Cormack  Lines , Inc . See ante, p. 674.

No. 132. Unite d  State s ex  rel . Russo  v . Nierst - 
heimer , Warden . October 21,1946.

No. 505. De  La  Roi  v . Califor nia . October 24,1946. 
Motion for stay of execution and petition for rehearing 
denied. Mr . Justice  Murphy  took no part in the con-
sideration or decision of these applications.

No. 278, October Term, 1945. Reconstruction  Fi-
nance  Corp , et  al . v . Denver  & Rio Grande  West ern  
Railro ad  Co . et  al . (328 U. S. 495) ;

No. 279, October Term, 1945. Recons tructi on  Fi-
nance  Corp , et  al . v . Denve r  & Salt  Lake  Western  
Railr oad  Co. et  al . (328U. S.495) ;

No. 280, October Term, 1945. Recons tructi on  Fi-
nance  Corp , et  al . v . City  Bank  Farmer s  Trust  Co ., 
Trustee , et  al . (328 U. S. 495) ;

No. 281, October Term, 1945. Reconstructi on  Fi-
nance  Corp , et  al . v . Denve r  & Rio Grande  West ern  
Railroad  Co . et  al . (328 U. S. 495) ;
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No. 282, October Term, 1945. Reconstruction  Fi-
nance  Corp , et  al . v . Thomp son , Trust ee , et  al . (328 
U. S.495) ; and

No. 916, October Term, 1945. Saunder s  v . Wilki ns . 
(328 U. S. 870). October 28,1946. The  Chief  Justic e  
and Mr . Justic e  Jackso n  took no part in the considera-
tion or decision of these applications.

No. 804, October Term, 1945. Colegrove  et  al . v . 
Green  et  al . October 28, 1946. The  Chief  Just ice  
and Mr . Just ice  Jacks on  took no part in the considera-
tion or decision of this application. 328 U. S. 549.

No. 308. Stub  v . United  States . October 28, 1946. 
Mr . Justice  Murphy  took no part in the consideration or 
decision of this application.

No. 33, Mise. Step hens , Admini strator , v . United  
States . November 12,1946.

No. 100. Silas  Mason  Co ., Inc . et  al . v . Unite d  
States . November 12,1946.

No. 112. Waller  v . Northern  Pacific  Terminal  Co . 
November 12,1946.

No. 133. Chatz , Trustee  in  Bankrup tcy , v . Midco  
Oil  Corp . November 12,1946.
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Rehearing Denied. 329 U.S.

No. 134. Antonelli  Firew orks  Co ., Inc . et  al . v . 
United  States . November 12,1946.

No. 158. J. E. Haddock , Limi ted , et  al . v . Pills bury , 
Deputy  Commi ss ioner , et  al . November 12, 1946.

No. 164. Moseley  et  al . v . Unite d  Stat es  Appli ance  
Corp . November 12,1946.

No. 185. Anchor  Serum  Co . v . Ameri can  Coope ra -
tiv e  Serum  Associ ation  ; and

No. 186. Illinois  Farm  Bureau  Serum  Ass ociation  
v. Ameri can  Coopera tiv e  Serum  Assoc iation . Novem-
ber 12,1946.

No. 187. Realty  Operat ors , Inc . v . Commi ssione r  
of  Internal  Revenue ;

No. 188. Will iam  Henderson  (Partners hip ) v . 
Commis sio ner  of  Internal  Revenue ; and

No. 189. Will iams  et  al . v . Commis si oner  of  In -
ter nal  Revenue . November 12,1946.

No. 217. Mish awaka  Rubber  & Woolen  Manuf ac -
turing  Co. v. Panther -Panco  Rubber  Co ., Inc . No-
vember 12,1946.

No. 230. Beaucha mp  v . United  Stat es . November 
12,1946.
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Rehearing Denied.329 U. S.

No. 267. Bank  of  Calif ornia  National  Ass ociation , 
Executor , v . Commis sio ner  of  Internal  Revenue . 
November 12,1946.

No. 276. General  Trans port atio n Co . et  al . v . 
United  States  et  al . November 12,1946.

No. 292. Union  Metal  Manuf actur ing  Co . et  al . 
v. Ooms , Commis si oner  of  Patents . November 12, 
1946.

No. 300. Everett  v . Down ing . November 12, 1946.

No. 318. Moffett  et  al . v . Commerce  Trust  Co . et  
al . November 12,1946.

No. 321. Chatz , Truste e in  Bankruptcy , et  al . v . 
Armour  Plant  Emp loyees  Credit  Union ; and

No. 322. Chatz , Trustee  in  Bankruptc y , et  al . v . 
Todd  et  al . November 12,1946.

No. 323. Buice  v . Patters on  et  al . November 12, 
1946.

No. 338. Kut  v. Bureau  of  Unemp loyme nt  Comp en -
sation  et  al . November 12, 1946.
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Rehearing Denied. 329 U.S.

No. 358. Suncoo k Valley  Railr oad  v . Bosto n & 
Maine  Railroad . November 12,1946.

No. 378. Grant , doing  busi ness  as  No  Sleet  Wind -
shie ld  Heater  Co ., v . General  Motors  Corp , et  al . 
November 12,1946.

No. 412. Andrew s v . Aderhold , Warden . Novem-
ber 12,1946.

No. 479. Hill  v . Hudsp eth , Warden . November 12, 
1946.

No. 176. Shotkin  v . Judges , Superior  Court , At -
lanta  Circui t . November 12, 1946. The application 
for the allowance of an appeal is also denied.

No. 232. Blalack  v . United  States . November 12, 
1946. The  Chief  Justice  took no part in the considera-
tion or decision of this application.

No. 804. October Term, 1945. Colegrove  et  al . v . 
Green  et  al . November 18,1946. The motion for rear-
gument before the full bench is denied. The  Chief  Jus -
tice  and Mr . Justice  Jackso n  took no part in the consid-
eration or decision of this application.

No. 2, Mise. Slivensky  v . New  Jersey . November 
18, 1946.
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Rehearing Denied.329 U. S.

No. 218. Wolter  v . Safew ay  Stores , Inc . November 
18,1946.

No. 282. Maso n  v . New  York . November 18, 1946.

No. 449. Order  of  Railroad  Telegr apher s  et  al . v . 
New  Orleans , Texas  & Mexic o  Railw ay  Co . et  al . 
November 18,1946.

No. 165. Peeler  v . Peeler . November 25,1946.

No. 484. Baker  et  al . v . Unite d  Stat es . November 
25, 1946.

No. 485. Silverman  v . United  States . November 
25, 1946.

No. 486. Johnson  v . United  Stat es . November 25, 
1946.

No. 501. Okonite  Company  v . Commis sio ner  of  In -
ternal  Revenue . November 25,1946.

No. 531. Cook  v . Forts on , Secre tary  of  State , et  al . 
November 25,1946.

No. 532. Turman  et  al . v . Duckworth , Chairman , 
et  al . November 25,1946.
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Rehearing Denied. 329 U.S.

No. 57, Mise. Ex parte  Fletcher . December 9, 
1946. The  Chief  Justice  and Mr . Justice  Rutle dge  
took no part in the consideration or decision of this appli-
cation.

No. 880, October Term, 1945. Alker  et  al . v . Federal  
Depos it  Insu ranc e  Corp . December 9,1946. The mo-
tion for leave to file a fifth petition for rehearing is denied. 
The  Chief  Justic e  and Mr . Justice  Jackso n  took no 
part in the consideration or decision of this application.

No. 176. Shotkin  v . Judges , Superior  Court , At -
lanta  Circuit . December 9, 1946. The motion for 
leave to file a second petition for rehearing is denied.

No. 299. Palumbo  v . Jackson , Warden . December 
9,1946.

No. 642. Texas  Paci fi c  Coal  & Oil  Co . v . Calcote  
et  al . December 9,1946.

No. 659. Donnel l  v . Stewart , Acti ng  Warden . De-
cember 9,1946.

No. 58, Mise. Shotkin  v . Pennsylvania  Comp any . 
December 16,1946.

No. 12. Clevel and  v . United  States ;
No. 13. Clevel and  v . United  States ;
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329U.S. Rehearing Denied.

No. 14. Cleveland  v . United  States ;
No. 15. Darger  v. United  States  ;
No. 16. Jes sop  v . United  States  ;
No. 17. Dockstader  v . United  States ;
No. 18. Stubbs  v . United  States ; and
No. 19. Petty  v . United  States . December 16,1946.

No. 21. Champlin  Refini ng  Co. v. United  States  
et  al . December 16,1946.

No. 534. Smith  v . United  States . December 16, 
1946.

No. 536. Koza  et  al . v . Drexler  et  al . December 
16,1946.

No. 566. Jones  v . Texas . December 16, 1946.

Nos. 590 and 591. F. A. Gill espi e  & Sons  Co . v . Com -
miss ione r  of  Internal  Revenue . December 16,1946.

No. 476. Illi nois  Packin g  Co . v . Henderson , Act -
ing  Admini strator , et  al . December 16, 1946. The  
Chief  Justice  took no part in the consideration or deci-
sion of this application.

No. 342. Dingman  v . United  States . December 23, 
1946.
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Rehearing Denied. 329 U. S.

No. 502. New  York  ex  rel . Lutz  v . Marti n , Warden . 
December 23,1946.

No. 676. General  Industri es  Co . v . 20 Wacker  
Drive  Building  Corp , et  al . December 23, 1946.

No. 657. Peete  v . Calif ornia . January 6,1947.

No. 693. Steele  v . New  York . January 6, 1947.

No. 334. Fowle r  v . Gill , General  Superint endent . 
January 6,1947. The application for a rule to show cause 
and the motion to substitute Donald Clammer for Howard 
B. Gill as the party respondent are denied. The petition 
for rehearing is also denied.

No. 556. Cities  Servic e Gas  Co . v . Federal  Power  
Comm iss ion  et  al . January 6,1947.

No. 3. Freema n , Truste e , v . Hewit , Director  of  
Gross  Income  Tax  Divis ion . January 13,1947.

No. 454. Fleming  et  al ., Truste es , et  al . v . Trap - 
hagen  et  al . January 13,1947.

No. 496. Lee  v . Departm ent  of  Public  Welf are  et  
al . January 13,1947.
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329 U. S. Rehearing Denied.

No. 672. SOEWAPADJI ET AL. V. WlXON, CUSTODIAN. 
January 13,1947.

No. 679. Market  Street  Railw ay  Co . v . Railroad  
Comm iss ion  of  California  et  al . January 13, 1947.

No. 689. Thomson , Adminis trator , v . Thoms on . 
January 13,1947.

No. 42. Vanston  Bondholders  Protect ive  Comm it -
tee  v. Green  et  al . ;

No. 43. Vanston  Bondholders  Protective  Com -
mittee  v. Early  et  al . ;

No. 44. Vanhorn  Bondholders  Protective  Com -
mitte e  v. Green  et  al . ; and

No. 45. Vanhorn  Bondhol ders  Protective  Com -
mitte e  v. Early  et  al . January 13, 1947. Mr . Justice  
Reed  took no part in the consideration or decision of these 
applications. Mr . Justi ce  Frankf urter  and Mr . Jus -
tice  Jackso n  are of the opinion that the petitions should 
be granted.

No. 74, Mise. Phillip s  v . Ragen , Warden . January 
20,1947.

No. 183. Cahoon  v . United  Stat es . January 20, 
1947.

No. 538. Berman  v . United  Stat es . January 20, 
1947.
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Rehearing Denied. 329U.S.

No. 705. Tressler  v . Tress ler  et  al . January 20, 
1947.

No. 708. Clark  & Clark  et  al . v . Smith , Kline  & 
French  Laborat ories . January 20, 1947.

No. 681. W. H. Tomp kins  Co . v . Unite d  States  et  al . 
January 20,1947.

No. 40. United  States  v . Carma ck . February 3, 
1947.

No. 53. United  States  v . Sherid an . February 3, 
1947.

No. 75. International  Harvester  Co . v . Evatt , Tax  
Commis sio ner  of  Ohio . February 3,1947.

No. 79. Steele  v . Genera l  Mills , Inc . February 3, 
1947.

No. 180. Taylor  v . Illinois . February 3, 1947.

No. 288. Richardson  et  al . v . Kell y , Receiver . 
February 3,1947.

No. 611. Faucett a  v . New  York . February 3, 1947.
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329 U. S. Rehearing Denied.

No. 653. Northw ester n Mutual  Life  Insurance  
Co. v. Suttles , Tax  Colle ctor , et  al . February 3,1947.

No. 700. Borg -Warner  Corp , et  al . v . Goodw in  et  al . 
February 3,1947.

No. 704. Johnson  v . Mayo , State  Prison  Cust odi an . 
February 3,1947.

No. 780. Chronicle  & Gazet te  Publis hing  Co ., Inc . 
v. Attor ney  Genera l  of  New  Hamps hire  et  al . Feb-
ruary 3,1947.

No. 800. Unite d States  v . Balog h . February 3, 
1947.

No. 167. Unite d  Stat es  ex  rel . Davis  v . Ragen , 
Warden . February 3,1947.

No. 342. Dingm an  v . Unite d  Stat es . February 3, 
1947. Second petition for rehearing denied.





AMENDMENT OF RULES.

ORDER.

It is ordered that Rule 2 of the Rules of this Court be 
amended by adding the following paragraph:

“6. An attorney, barrister, or advocate who is qualified 
to practice in the highest court of any foreign state which 
extends a like privilege to members of the bar of this Court, 
may be specially admitted for purposes limited to a par-
ticular case. He shall not, however, be authorized to act 
as attorney of record. In the case of such applicants, the 
oath shall not be required and there shall be no fee. Such 
admissions shall be only on motion of a member of the 
bar of this Court, notice of which signed by such member 
and reciting all relevant facts shall be filed with the Clerk 
at least three days prior to the motion.”

Novemb er  18,1946.
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AMENDMENTS TO

FEDERAL RULES OF CIVIL PROCEDURE

To become effective at the time specified in Rule 86 (b)

The following amendments to the Federal Rules of Civil Procedure 
(308 U. S. 645) were adopted by the Supreme Court of the United 
States on December 27, 1946, pursuant to the Act of June 19, 1934, 
48 Stat. 1064, by an order published post, p. 843. On January 2,1947, 
they were transmitted by The Chief Justice to the Attorney General 
for report to Congress. Post, p. 841. On January 3, 1947, they were 
reported to Congress by the Attorney General. Post, p. 842.

Under Rule 86 (b), post, p. 875, these amendments are to become 
effective “on the day which is three months subsequent to the ad-
journment of the first regular session of the 80th Congress, but, if that 
day is prior to September 1, 1947, then these amendments shall take 
effect on September 1,1947.”
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LETTER OF TRANSMITTAL.

Suprem e  Court  of  the  Unite d  States

WASHINGTON, D. C.

January  2,1947.
My  Dear  Mr . Attorney  General  :

By direction of the Supreme Court, I transmit to you 
herewith amendments of the Rules of Civil Procedure 
for the District Courts of the United States, which have 
been adopted by the Supreme Court pursuant to the Act 
of June 19, 1934, chapter 651 (48 Stat. 1064), with the 
request that these amendments be reported by you to 
the Congress at the beginning of the regular session on 
January 3,1947.

I am requested to state that Mr. Justice Frankfurter 
joins in approval of the proposed amendments essentially 
because of his confidence in the informed judgment of 
the Advisory Committee on Rules of Civil Procedure.

I have the honor to remain,
Respectfully yours,

(Signed) Fred  M. Vins on ,
Chief Justice of the United States.

Honorable Tom  C. Clark ,
Attorney General,

Washington, D. C.
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LETTER OF SUBMITTAL.

Depa rtme nt  of  Justi ce

Offi ce  of  the  Attor ney  General

WASHINGTON, D. C.

January  3,1947.
To the Senate and House of Representatives of the United 

States of America in Congress assembled:
I have the honor to report to the Congress under sec-

tion 2 of the act of June 19,1934 (48 Stat. 1064; 28 U. S. C. 
723c), at the beginning of a regular session thereof com-
mencing this 3d day of January, 1947, the enclosed amend-
ments to the Rules of Civil Procedure for the District 
Courts of the United States.

By a letter of January 2, 1947, from the Chief Justice 
of the United States, a copy of which appears as a prefix 
to the amendments to the Rules transmitted herewith, 
I am advised that such amendments to the Rules have 
been adopted by the Supreme Court pursuant to the act 
of June 19, 1934, and I am requested by the Supreme 
Court to report these amendments to the Congress at the 
beginning of the regular session in January 1947.

Respectfully,
Tom  C. Clark ,

Attorney General.
842



ORDER.
Ordered :

1. That subdivisions (a) and (b) of Rule 80 of the Rules 
of Civil Procedure, be, and they hereby are, abrogated.

2. That Rules 6, 7,12,13,14,17,24,26,27,28,33,34,36, 
41, 45, 52, 54, 56, 58, 59, 60, 62, 65, 66, 68, 73, 75, 77, 79, 
81, 84, and 86 of the Rules of Civil Procedure and Forms 
Nos. 17,20,22, and 25, be, and they hereby are, amended as 
hereinafter set forth.

3. That the Chief  Justi ce  be authorized to transmit 
these amendments to the Attorney General with the re-
quest that he report them to the Congress at the beginning 
of the regular session in January, 1947.

Mr . Justi ce  Frankf urter  joins in approval of the pro-
posed amendments essentially because of his confidence in 
the informed judgment of the Advisory Committee on 
Rules of Civil Procedure.

Decembe r  27, 1946.
843
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AMENDMENTS TO RULES OF CIVIL PROCEDURE
FOR THE

DISTRICT COURTS OF THE UNITED STATES

Rule  6. Time .

(b) Enlargement . When by these rules or by a 
notice given thereunder or by order of court an act is re-
quired or allowed to be done at or within a specified time, 
the court for cause shown may at any time in its discretion 
(1) with or without motion or notice order the period 
enlarged if request therefor is made before the expiration 
of the period originally prescribed or as extended by a 
previous order or (2) upon motion made after the expira-
tion of the specified period permit the act to be done where 
the failure to act was the result of excusable neglect; but 
it may not extend the time for taking any action under 
rules 25, 50 (b), 52 (b), 59 (b), (d) and (e), 60 (b), and 
73 (a) and (g), except to the extent and under the con-
ditions stated in them.

(c) Unaff ected  by  Expiration  of  Term . The period 
of time provided for the doing of any act or the taking of 
any proceeding is not affected or limited by the continued 
existence or expiration of a term of court. The continued 
existence or expiration of a term of court in no way affects 
the power of a court to do any act or take any proceeding 
in any civil action which has been pending before it.

Rule  7. Plea dings  Allowe d ; Form  of  Motions .

(a) Pleadi ngs . There shall be a complaint and an 
answer; and there shall be a reply to a counterclaim de-
nominated as such; an answer to a cross-claim, if the 
answer contains a cross-claim; a third-party complaint, 
if leave is given under Rule 14 to summon a person who

847
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was not an original party; and there shall be a third-party 
answer, if a third-party complaint is served. No other 
pleading shall be allowed, except that the court may order 
a reply to an answer or a third-party answer.

Rule  12. Defens es  and  Objec tions —When  and  How  
Pres ente d —by  Pleadin g  or  Motio n —Motion  for  
Judgment  on  Pleadings .

(a) When  Presented . A defendant shall serve his 
answer within 20 days after the service of the summons 
and complaint upon him, unless the court directs other-
wise when service of process is made pursuant to Rule 
4 (e). A party served with a pleading stating a cross-
claim against him shall serve an answer thereto within 
20 days after the service upon him. The plaintiff shall 
serve his reply to a counterclaim in the answer within 
20 days after service of the answer or, if a reply is ordered 
by the court, within 20 days after service of the order, 
unless the order otherwise directs. The United States or 
an officer or agency thereof shall serve an answer to the 
complaint or to a cross-claim, or a reply to a counterclaim, 
within 60 days after the service upon the United States 
attorney of the pleading in which the claim is asserted. 
The service of a motion permitted under this rule alters 
these periods of time as follows, unless a different time 
is fixed by order of the court: (1) if the court denies the 
motion or postpones its disposition until the trial on the 
merits, the responsive pleading shall be served within 10 
days after notice of the court’s action; (2) if the court 
grants a motion for a more definite statement the respon-
sive pleading shall be served within 10 days after the 
service of the more definite statement.

(b) How Presented . Every defense, in law or fact, 
to a claim for relief in any pleading, whether a claim, 
counterclaim, cross-claim, or third-party claim, shall be 
asserted in the responsive pleading thereto if one is re-
quired, except that the following defenses may at the 
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option of the pleader be made by motion: (1) lack of 
jurisdiction over the subject matter, (2) lack of jurisdic-
tion over the person, (3) improper venue, (4) insuffi-
ciency of process, (5) insufficiency of service of process, 
(6) failure to state a claim upon which relief can be 
granted, (7) failure to join an indispensable party. A 
motion making any of these defenses shall be made before 
pleading if a further pleading is permitted. No defense 
or objection is waived by being joined with one or more 
other defenses or objections in a responsive pleading or 
motion. If a pleading sets forth a claim for relief to 
which the adverse party is not required to serve a respon-
sive pleading, he may assert at the trial any defense in 
law or fact to that claim for relief. If, on a motion assert-
ing the defense numbered (6) to dismiss for failure of the 
pleading to state a claim upon which relief can be granted, 
matters outside the pleading are presented to and not 
excluded by the court, the motion shall be treated as one 
for summary judgment and disposed of as provided in 
Rule 56, and all parties shall be given reasonable oppor-
tunity to present all material made pertinent to such a 
motion by Rule 56.

(c) Motion  for  Judgment  on  the  Pleadi ngs . After 
the pleadings are closed but within such time as not to 
delay the trial, any party may move for judgment on the 
pleadings. If, on a motion for judgment on the plead-
ings, matters outside the pleadings are presented to and 
not excluded by the court, the motion shall be treated 
as one for summary judgment and disposed of as provided 
in Rule 56, and all parties shall be given reasonable op-
portunity to present all material made pertinent to such 
a motion by Rule 56.

(d) Prelim inary  Hearings . The defenses specifi-
cally enumerated (1)—(7) in subdivision (b) of this rule, 
whether made in a pleading or by motion, and the motion 
for judgment mentioned in subdivision (c) of this rule 
shall be heard and determined before trial on application 
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of any party, unless the court orders that the hearing and 
determination thereof be deferred until the trial.

(e) Motion  for  More  Defi nite  Statem ent . If a 
pleading to which a responsive pleading is permitted is so 
vague or ambiguous that a party cannot reasonably be 
required to frame a responsive pleading, he may move 
for a more definite statement before interposing his re-
sponsive pleading. The motion shall point out the defects 
complained of and the details desired. If the motion is 
granted and the order of the court is not obeyed within 
10 days after notice of the order or within such other time 
as the court may fix, the court may strike the pleading to 
which the motion was directed or make such order as it 
deems just.

(f) Motio n  to  Strike . Upon motion made by a party 
before responding to a pleading or, if no responsive plead-
ing is permitted by these rules, upon motion made by a 
party within 20 days after the service of the pleading 
upon him or upon the court’s own initiative at any time, 
the court may order stricken from any pleading any insuf-
ficient defense or any redundant, immaterial, impertinent, 
or scandalous matter.

(g) Conso lidatio n  of  Def ens es . A party who makes 
a motion under this rule may join with it the other motions 
herein provided for and then available to him. If a party 
makes a motion under this rule and does not include 
therein all defenses and objections then available to him 
which this rule permits to be raised by motion, he shall 
not thereafter make a motion based on any of the defenses 
or objections so omitted, except as provided in subdivision 
(h) of this rule.

(h) Waive r  of  Defe nses . A party waives all defenses 
and objections which he does not present either by motion 
as hereinbefore provided or, if he has made no motion, 
in his answer or reply, except (1) that the defense of 
failure to state a claim upon which relief can be granted, 
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the defense of failure to join an indispensable party, and 
the objection of failure to state a legal defense to a claim 
may also be made by a later pleading, if one is permitted, 
or by motion for judgment on the pleadings or at the trial 
on the merits, and except (2) that, whenever it appears 
by suggestion of the parties or otherwise that the court 
lacks jurisdiction of the subject matter, the 6ourt shall 
dismiss the action. The objection or defense, if made at 
the trial, shall be disposed of as provided in Rule 15 (b) 
in the light of any evidence that may have been received.

Rule  13. Counterclaim  and  Cros s -Claim .

(a) Compulsory  Counte rclaim s . A pleading shall 
state as a counterclaim any claim which at the time of 
serving the pleading the pleader has against any opposing 
party, if it arises out of the transaction or occurrence that 
is the subject matter of the opposing party’s claim and 
does not require for its adjudication the presence of third 
parties of whom the court cannot acquire jurisdiction, 
except that such a claim need not be so stated if at the 
time the action was commenced the claim was the subject 
of another pending action.

(g) Cros s -Claim  Agains t  Co -Party . A pleading 
may state as a cross-claim any claim by one party against 
a co-party arising out of the transaction or occurrence 
that is the subject matter either of the original action 
or of a counterclaim therein or relating to any property 
that is the subject matter of the original action. Such 
cross-claim may include a claim that the party against 
whom it is asserted is or may be liable to the cross-claimant 
for all or part of a claim asserted in the action against the 
cross-claimant.

(i) Separate  Trials ; Sepa rate  Judgment . If the 
court orders separate trials as provided in Rule 42 (b), 
judgment on a counterclaim or cross-claim may be ren-
dered in accordance with the terms of Rule 54 (b) when 
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the court has jurisdiction so to do, even if the claims of 
the opposing party have been dismissed or otherwise dis-
posed of.

Rule  14. Third -Party  Practi ce .
(a) When  Defe ndant  May  Bring  in  Third  Party . 

Before the service of his answer a defendant may move 
ex parte or, after the service of his answer, on notice to 
the plaintiff, for leave as a third-party plaintiff to serve 
a summons and complaint upon a person not a party to 
the action who is or may be liable to him for all or part 
of the plaintiff’s claim against him. If the motion is 
granted and the summons and complaint are served, the 
person so served, hereinafter called the third-party de-
fendant, shall make his defenses to the third-party plain-
tiff’s claim as provided in Rule 12 and his counterclaims 
against the third-party plaintiff and cross-claims against 
other third-party defendants as provided in Rule 13. The 
third-party defendant may assert against the plaintiff any 
defenses which the third-party plaintiff has to the plain-
tiff’s claim. The third-party defendant may also assert 
any claim against the plaintiff arising out of the transac-
tion or occurrence that is the subject matter of the plain-
tiff’s claim against the third-party plaintiff. The plaintiff 
may assert any claim against the third-party defendant 
arising out of the transaction or occurrence that is the 
subject matter of the plaintiff’s claim against the third- 
party plaintiff, and the third-party defendant thereupon 
shall assert his defenses as provided in Rule 12 and his 
counterclaims and cross-claims as provided in Rule 13. A 
third-party defendant may proceed under this rule against 
any person not a party to the action who is or may be 
liable to him for all or part of the claim made in the action 
against the third-party defendant.

Rule  17. Parties  Plainti ff  and  Defen dant ; Capa city .
(b) Capa city  to  Sue  or  Be Sued . The capacity of 

an individual, other than one acting in a representative 
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capacity, to sue or be sued shall be determined by the law 
of his domicile. The capacity of a corporation to sue or 
be sued shall be determined by the law under which it 
was organized. In all other cases capacity to sue or be 
sued shall be determined by the law of the state in which 
the district court is held, except (1) that a partnership or 
other unincorporated association, which has no such ca-
pacity by the law of such state, may sue or be sued in its 
common name for the purpose of enforcing for or against 
it a substantive right existing under the Constitution or 
laws of the United States, and (2) that the capacity of 
a receiver appointed by a court of the United States to 
sue or be sued in a court of the United States is governed 
by Rule 66.

Rule  24. Interve ntion .

(a) Intervent ion  of  Right . Upon timely applica-
tion anyone shall be permitted to intervene in an action: 
(1) when a statute of the United States confers an un-
conditional right to intervene; or (2) when the representa-
tion of the applicant’s interest by existing parties is or 
may be inadequate and the applicant is or may be bound 
by a judgment in the action; or (3) when the applicant 
is so situated as to be adversely affected by a distribution 
or other disposition of property which is in the custody 
or subject to the control or disposition of the court or an 
officer thereof.

(b) Permi ssive  Interv enti on . Upon timely appli-
cation anyone may be permitted to intervene in an action: 
(1) when a statute of the United States confers a condi-
tional right to intervene; or (2) when an applicant’s claim 
or defense and the main action have a question of law or 
fact in common. When a party to an action relies for 
ground of claim or defense upon any statute or executive 
order administered by a federal or state governmental offi-
cer or agency or upon any regulation, order, requirement, 
or agreement issued or made pursuant to the statute or 
executive order, the officer or agency upon timely appli-
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cation may be permitted to intervene in the action. In 
exercising its discretion the court shall consider whether 
the intervention will unduly delay or prejudice the adjudi-
cation of the rights of the original parties.

Rule  26. Deposi tions  Pendin g  Action .

(a) When  Deposi tions  May  Be  Taken . Any party 
may take the testimony of any person, including a party, 
by deposition upon oral examination or written interroga-
tories for the purpose of discovery or for use as evidence 
in the action or for both purposes. After commencement 
of the action the deposition may be taken without leave 
of court, except that leave, granted with or without notice, 
must be obtained if notice of the taking is served by the 
plaintiff within 20 days after commencement of the action. 
The attendance of witnesses may be compelled by the use 
of subpoena as provided in Rule 45. Depositions shall 
be taken only in accordance with these rules. The deposi-
tion of a person confined in prison may be taken only by 
leave of court on such terms as the court prescribes.

(b) Scope  of  Examination . Unless otherwise or-
dered by the court as provided by Rule 30 (b) or (d), the 
deponent may be examined regarding any matter, not 
privileged, which is relevant to the subject matter in-
volved in the pending action, whether it relates to the 
claim or defense of the examining party or to the claim 
or defense of any other party, including the existence, 
description, nature, custody, condition and location of any 
books, documents, or other tangible things and the identity 
and location of persons having knowledge of relevant facts. 
It is not ground for objection that the testimony will be 
inadmissible at the trial if the testimony sought appears 
reasonably calculated to lead to the discovery of admissible 
evidence.
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Rule  27. Depo si ti ons  Before  Action  or  Pending  
Appeal .

(a) Before  Actio n .
(3) Order and Examination. If the court is satis-

fied that the perpetuation of the testimony may pre-
vent a failure or delay of justice, it shall make an 
order designating or describing the persons whose 
depositions may be taken and specifying the subject 
matter of the examination and whether the deposi-
tions shall be taken upon oral examination or written 
interrogatories. The depositions may then be taken 
in accordance with these rules; and the court may 
make orders of the character provided for by Rules 
34 and 35. For the purpose of applying these rules 
to depositions for perpetuating testimony, each refer-
ence therein to the court in which the action is pend-
ing shall be deemed to refer to the court in which the 
petition for such deposition was filed.

(b) Pending  Appe al . If an appeal has been taken 
from a judgment of a district court or before the taking 
of an appeal if the time therefor has not expired, the dis-
trict court in which the judgment was rendered may allow 
the taking of the depositions of witnesses to perpetuate 
their testimony for use in the event of further proceedings 
in the district court. In such case the party who desires 
to perpetuate the testimony may make a motion in the 
district court for leave to take the depositions, upon the 
same notice and service thereof as if the action was pend-
ing in the district court. The motion shall show (1) the 
names and addresses of persons to be examined and the 
substance of the testimony which he expects to elicit from 
each; (2) the reasons for perpetuating their testimony. 
If the court finds that the perpetuation of the testimony 
is proper to avoid a failure or delay of justice, it may make 
an order allowing the depositions to be taken and may 
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make orders of the character provided for by Rules 34 and 
35, and thereupon the depositions may be taken and used 
in the same manner and under the same conditions as are 
prescribed in these rules for depositions taken in actions 
pending in the district court.

Rule  28. Pers ons  Before  Whom  Depo si tions  May  Be  
Taken .

(a) Within  the  Unite d  States . Within the United 
States or within a territory or insular possession subject 
to the dominion of the United States, depositions shall 
be taken before an officer authorized to administer oaths 
by the laws of the United States or of the place where the 
examination is held, or before a person appointed by the 
court in which the action is pending. A person so ap-
pointed has power to administer oaths and take 
testimony.

Rule  33. Interr ogatories  to  Parti es .

Any party may serve upon any adverse party written 
interrogatories to be answered by the party served or, if 
the party served is a public or private corporation or a 
partnership or association, by any officer or agent, who 
shall furnish such information as is available to the party. 
Interrogatories may be served after commencement of the 
action and without leave of court, except that, if service 
is made by the plaintiff within 10 days after such com-
mencement, leave of court granted with or without notice 
must first be obtained. The interrogatories shall be 
answered separately and fully in writing under oath. The 
answers shall be signed by the person making them; and 
the party upon whom the interrogatories have been served 
shall serve a copy of the answers on the party submitting 
the interrogatories within 15 days after the service of the 
interrogatories, unless the court, on motion and notice and 
for good cause shown, enlarges or shortens the time. 
Within 10 days after service of interrogatories a party may 
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serve written objections thereto together with a notice of 
hearing the objections at the earliest practicable time. 
Answers to interrogatories to which objection is made 
shall be deferred until the objections are determined.

Interrogatories may relate to any matters which can 
be inquired into under Rule 26 (b), and the answers may 
be used to the same extent as provided in Rule 26 (d) for 
the use of the deposition of a party. Interrogatories may 
be served after a deposition has been taken, and a deposi-
tion may be sought after interrogatories have been an-
swered, but the court, on motion of the deponent or the 
party interrogated, may make such protective order as 
justice may require. The number of interrogatories or of 
sets of interrogatories to be served is not limited except 
as justice requires to protect the party from annoyance, 
expense, embarrassment, or oppression. The provisions 
of Rule 30 (b) are applicable for the protection of the 
party from whom answers to interrogatories are sought 
under this rule.

Rule  34. Disco very  and  Production  of  Documents  
and  Things  for  Inspe cti on , Copy ing , or  Photo -
graphing .

Upon motion of any party showing good cause therefor 
and upon notice to all other parties, and subject to the 
provisions of Rule 30 (b), the court in which an action 
is pending may (1) order any party to produce and permit 
the inspection and copying or photographing, by or on 
behalf of the moving party, of any designated documents, 
papers, books, accounts, letters, photographs, objects, or 
tangible things, not privileged, which constitute or con-
tain evidence relating to any of the matters within the 
scope of the examination permitted by Rule 26 (b) and 
which are in his possession, custody, or control; or (2) 
order any party to permit entry upon designated land or 
other property in his possession or control for the purpose 
of inspecting, measuring, surveying, or photographing the 
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property or any designated object or operation thereon 
within the scope of the examination permitted by Rule 
26 (b). The order shall specify the time, place, and man-
ner of making the inspection and taking the copies and 
photographs and may prescribe such terms and conditions 
as are just.

Rule  36. Admis sio n  of  Facts  and  of  Genuineness  of  
Documents .

(a) Reque st  for  Admis sion . After commencement of 
an action a party may serve upon any other party a written 
request for the admission by the latter of the genuineness 
of any relevant documents described in and exhibited with 
the request or of the truth of any relevant matters of fact 
set forth in the request. If a plaintiff desires to serve a 
request within 10 days after commencement of the action 
leave of court, granted with or without notice, must be 
obtained. Copies of the documents shall be served with 
the request unless copies have already been furnished. 
Each of the matters of which an admission is requested 
shall be deemed admitted unless, within a period desig-
nated in the request, not less than 10 days after service 
thereof or within such shorter or longer time as the court 
may allow on motion and notice, the party to whom the 
request is directed serves upon the party requesting the 
admission either (1) a sworn statement denying specifi-
cally the matters of which an admission is requested or 
setting forth in detail the reasons why he cannot truthfully 
admit or deny those matters or (2) written objections on 
the ground that some or all of the requested admissions 
are privileged or irrelevant or that the request is other-
wise improper in whole or in part, together with a notice 
of hearing the objections at the earliest practicable time. 
If written objections to a part of the request are made, 
the remainder of the request shall be answered within the 
period designated in the request. A denial shall fairly 
meet the substance of the requested admission, and when 
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good faith requires that a party deny only a part or a 
qualification of a matter of which an admission is re-
quested, he shall specify so much of it as is true and deny 
only the remainder.

Rule  41. Dismi ss al  of  Action s .

(a) Volunta ry  Dis mi ssal : Eff ect  Thereof .
(1) By Plaintiff; By Stipulation. Subject to the 

provisions of Rule 23 (c), of Rule 66, and of any 
statute of the United States, an action may be dis-
missed by the plaintiff without order of court (i) by 
filing a notice of dismissal at any time before service 
by the adverse party of an answer or of a motion for 
summary judgment, whichever first occurs, or (ii) by 
filing a stipulation of dismissal signed by all parties 
who have appeared in the action. Unless otherwise 
stated in the notice of dismissal or stipulation, the 
dismissal is without prejudice, except that a notice 
of dismissal operates as an adjudication upon the 
merits when filed by a plaintiff who has once dis-
missed in any court of the United States or of any 
state an action based on or including the same 
claim.

(b) Involuntary  Dism iss al : Eff ect  Thereof . For 
failure of the plaintiff to prosecute or to comply with these 
rules or any order of court, a defendant may move for 
dismissal of an action or of any claim against him. After 
the plaintiff has completed the presentation of his evi-
dence, the defendant, without waiving his right to offer 
evidence in the event the motion is not granted, may move 
for a dismissal on the ground that upon the facts and the 
law the plaintiff has shown no right to relief. In an 
action tried by the court without a jury the court as trier 
of the facts may then determine them and render judg-
ment against the plaintiff or may decline to render any 
judgment until the close of all the evidence. If the court

727731 0—47---- 60
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renders judgment on the merits against the plaintiff, the 
court shall make findings as provided in Rule 52 (a). 
Unless the court in its order for dismissal otherwise speci-
fies, a dismissal under this subdivision and any dismissal 
not provided for in this rule, other than a dismissal for 
lack of jurisdiction or for improper venue, operates as an 
adjudication upon the merits.

Rule  45. Subpoena .

(b) For  Production  of  Docum enta ry  Evidence . A 
subpoena may also command the person to whom it is 
directed to produce the books, papers, documents, or tan-
gible things designated therein; but the court, upon mo-
tion made promptly and in any event at or before the 
time specified in the subpoena for compliance therewith, 
may (1) quash or modify the subpoena if it is unreason-
able and oppressive or (2) condition denial of the motion 
upon the advancement by the person in whose behalf 
the subpoena is issued of the reasonable cost of producing 
the books, papers, documents, or tangible things.

(d) Subpoena  for  Taking  Deposi tions  ; Place  of  Ex -
amination .

(1) Proof of service of a notice to take a deposition 
as provided in Rules 30 (a) and 31 (a) constitutes 
a sufficient authorization for the issuance by the clerk 
of the district court for the district in which the depo-
sition is to be taken of subpoenas for the persons 
named or described therein. The subpoena may 
command the person to whom it is directed to produce 
designated books, papers, documents, or tangible 
things which constitute or contain evidence relating 
to any of the matters within the scope of the examina-
tion permitted by Rule 26 (b), but in that event the 
subpoena will be subject to the provisions of subdivi-
sion (b) of Rule 30 and subdivision (b) of this 
Rule 45.
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(2) A resident of the district in which the deposi-
tion is to be taken may be required to attend an 
examination only in the county wherein he resides 
or is employed or transacts his business in person, or 
at such other convenient place as is fixed by an order 
of court. A nonresident of the district may be re-
quired to attend only in the county wherein he is 
served with a subpoena, or within 40 miles from the 
place of service, or at such other convenient place 
as is fixed by an order of court.

Rule  52. Find ing s  by  the  Court .

(a) Effe ct . In all actions tried upon the facts with-
out a jury or with an advisory jury, the court shall find 
the facts specially and state separately its conclusions of 
law thereon and direct the entry of the appropriate judg-
ment; and in granting or refusing interlocutory injunc-
tions the court shall similarly set forth the findings of 
fact and conclusions of law which constitute the grounds 
of its action. Requests for findings are not necessary 
for purposes of review. Findings of fact shall not be set 
aside unless clearly erroneous, and due regard shall be 
given to the opportunity of the trial court to judge of the 
credibility of the witnesses. The findings of a master, to 
the extent that the court adopts them, shall be considered 
as the findings of the court. If an opinion or memoran-
dum of decision is filed, it will be sufficient if the findings 
of fact and conclusions of law appear therein. Findings 
of fact and conclusions of law are unnecessary on decisions 
of motions under Rules 12 or 56 or any other motion 
except as provided in Rule 41 (b).

Rule  54. Judgment ; Costs .

(b) Judgment  Upon  Multi ple  Claim s . When more 
than one claim for relief is presented in an action, whether 
as a claim, counterclaim, cross-claim, or third-party claim, 
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the court may direct the entry of a final judgment upon 
one or more but less than all of the claims only upon an 
express determination that there is no just reason for delay 
and upon an express direction for the entry of judgment. 
In the absence of such determination and direction, any 
order or other form of decision, however designated, which 
adjudicates less than all the claims shall not terminate 
the action as to any of the claims, and the order or other 
form of decision is subject to revision at any time before 
the entry of judgment adjudicating all the claims.

Rule  56. Summ ary  Judgment .

(a) For  Claimant . A party seeking to recover upon 
a claim, counterclaim, or cross-claim or to obtain a declara-
tory judgment may, at any time after the expiration of 
20 days from the commencement of the action or after 
service of a motion for summary judgment by the adverse 
party, move with or without supporting affidavits for a 
summary judgment in his favor upon all or any part 
thereof.

(c) Motio n  and  Proce edings  Thereon . The motion 
shall be served at least 10 days before the time fixed for 
the hearing. The adverse party prior to the day of hear-
ing may serve opposing affidavits. The judgment sought 
shall be rendered forthwith if the pleadings, depositions, 
and admissions on file, together with the affidavits, if any, 
show that there is no genuine issue as to any material fact 
and that the moving party is entitled to a judgment as a 
matter of law. A summary judgment, interlocutory in 
character, may be rendered on the issue of liability alone 
although there is a genuine issue as to the amount of 
damages.

Rule  58. Entry  of  Judgment .

Unless the court otherwise directs and subject to the 
provisions of Rule 54 (b), judgment upon the verdict of 
a jury shall be entered forthwith by the clerk; but the 
court shall direct the appropriate judgment to be entered 
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upon a special verdict or upon a general verdict accom-
panied by answers to interrogatories returned by a jury 
pursuant to Rule 49. When the court directs that a party 
recover only money or costs or that all relief be denied, 
the clerk shall enter judgment forthwith upon receipt by 
him of the direction; but when the court directs entry of 
judgment for other relief, the judge shall promptly settle 
or approve the form of the judgment and direct that it be 
entered by the clerk. The notation of a judgment in the 
civil docket as provided by Rule 79 (a) constitutes the 
entry of the judgment; and the judgment is not effective 
before such entry. The entry of the judgment shall not be 
delayed for the taxing of costs.

Rule  59. New  Trials ; Amendment  of  Judgm ents .

(b) Time  for  Motion . A motion for a new trial shall 
be served not later than 10 days after the entry of the 
judgment.

(e) Motion  to  Alter  or  Amend  a  Judgment . A mo-
tion to alter or amend the judgment shall be served not 
later than 10 days after entry of the judgment.

Rule  60. Relief  From  Judgment  or  Order .

(a) Cleri cal  Mist akes . Clerical mistakes in judg-
ments, orders or other parts of the record and errors 
therein arising from oversight or omission may be cor-
rected by the court at any time of its own initiative or on 
the motion of any party and after such notice, if any, as 
the court orders. During the pendency of an appeal, such 
mistakes may be so corrected before the appeal is docketed 
in the appellate court, and thereafter while the appeal is 
pending may be so corrected with leave of the appellate 
court.

(b) Mis takes ; Inadvertence ; Excusable  Neglect ; 
Newly  Discov ered  Evidence ; Fraud , Etc . On motion 
and upon such terms as are just, the court may relieve a 
party or his legal representative from a final judgment, 
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order, or proceeding for the following reasons: (1) mis-
take, inadvertence, surprise, or excusable neglect; (2) 
newly discovered evidence which by due diligence could 
not have been discovered in time to move for a new trial 
under Rule 59 (b); (3) fraud (whether heretofore denom-
inated intrinsic or extrinsic), misrepresentation, or other 
misconduct of an adverse party; (4) the judgment is void; 
(5) the judgment has been satisfied, released, or dis-
charged, or a prior judgment upon which it is based has 
been reversed or otherwise vacated, or it is no longer equi-
table that the judgment should have prospective appli-
cation; or (6) any other reason justifying relief from the 
operation of the judgment. The motion shall be made 
within a reasonable time, and for reasons (1), (2), and (3) 
not more than one year after the judgment, order, or pro-
ceeding was entered or taken. A motion under this sub-
division (b) does not affect the finality of a judgment or 
suspend its operation. This rule does not limit the power 
of a court to entertain an independent action to relieve a 
party from a judgment, order, or proceeding, or to grant 
relief to a defendant not actually personally notified as 
provided in Section 57 of the Judicial Code, U. S. C., Title 
28, § 118, or to set aside a judgment for fraud upon the 
court. Writs of coram nobis, coram vobis, audita querela, 
and bills of review and bills in the nature of a bill of re-
view, are abolished, and the procedure for obtaining any 
relief from a judgment shall be by motion as prescribed in 
these rules or by an independent action.

Rule  62. Stay  of  Proce edings  to  Enforce  a  Judgment .

(b) Stay  on  Motion  for  New  Trial  or  for  Judgment . 
In its discretion and on such conditions for the security 
of the adverse party as are proper, the court may stay the 
execution of or any proceedings to enforce a judgment 
pending the disposition of a motion for a new trial or to 
alter or amend a judgment made pursuant to Rule 59, or 
of a motion for relief from a judgment or order made 
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pursuant to Rule 60, or of a motion for judgment in ac-
cordance with a motion for a directed verdict made pursu-
ant to Rule 50, or of a motion for amendment to the find-
ings or for additional findings made pursuant to Rule 
52 (b).

(h) Stay  of  Judgment  Upon  Multipl e Claims . 
When a court has ordered a final judgment on some but 
not all of the claims presented in the action under the 
conditions stated in Rule 54 (b), the court may stay en-
forcement of that judgment until the entering of a subse-
quent judgment or judgments and may prescribe such con-
ditions as are necessary to secure the benefit thereof to the 
party in whose favor the judgment is entered.

Rule  65. Injuncti ons .

(c) Security . No  restraining order or preliminary in-
junction shall issue except upon the giving of security 
by the applicant, in such sum as the court deems proper, 
for the payment of such costs and damages as may be 
incurred or suffered by any party who is found to have 
been wrongfully enjoined or restrained. No such security 
shall be required of the United States or of an officer or 
agency thereof.

A surety upon a bond or undertaking under this rule 
submits himself to the jurisdiction of the court and irrev-
ocably appoints the clerk of the court as his agent upon 
whom any papers affecting his liability on the bond or 
undertaking may be served. His liability may be enforced 
on motion without the necessity of an independent action. 
The motion and such notice of the motion as the court 
prescribes may be served on the clerk of the court who 
shall forthwith mail copies to the persons giving the secu-
rity if their addresses are known.

Rule  66. Rece iver s  Appointed  by  Federal  Courts .

An action wherein a receiver has been appointed shall 
not be dismissed except by order of the court. A receiver 
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shall have the capacity to sue in any district court without 
ancillary appointment; but actions against a receiver may 
not be commenced without leave of the court appointing 
him except when authorized by a statute of the United 
States. The practice in the administration of estates by 
receivers or by other similar officers appointed by the court 
shall be in accordance with the practice heretofore fol-
lowed in the courts of the United States or as provided 
in rules promulgated by the district courts. In all other 
respects the action in which the appointment of a receiver 
is sought or which is brought by or against a receiver is 
governed by these rules.

Rule  68. Off er  of  Judgment .

At any time more than 10 days before the trial begins, 
a party defending against a claim may serve upon the 
adverse party an offer to allow judgment to be taken 
against him for the money or property or to the effect 
specified in his offer, with costs then accrued. If within 
10 days after the service of the offer the adverse party 
serves written notice that the offer is accepted, either party 
may then file the offer and notice of acceptance together 
with proof of service thereof and thereupon the clerk shall 
enter judgment. An offer not accepted shall be deemed 
withdrawn and evidence thereof is not admissible except 
in a proceeding to determine costs. If the judgment 
finally obtained by the offeree is not more favorable than 
the offer, the offeree must pay the costs incurred after the 
making of the offer. The fact that an offer is made but 
not accepted does not preclude a subsequent offer.

Rule  73. Appe al  to  a  Circui t  Court  of  Appe als .

(a) When  and  How  Taken . When an appeal is per-
mitted by law from a district court to a circuit court of 
appeals the time within which an appeal may be taken 
shall be 30 days from the entry of the judgment appealed 
from unless a shorter time is provided by law, except that
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in any action in which the United States or an officer or 
agency thereof is a party the time as to all parties shall 
be 60 days from such entry, and except that upon a show-
ing of excusable neglect based on a failure of a party to 
learn of the entry of the judgment the district court in 
any action may extend the time for appeal not exceeding 
30 days from the expiration of the original time herein 
prescribed. The running of the time for appeal is termi-
nated by a timely motion made pursuant to any of the 
rules hereinafter enumerated, and the full time for appeal 
fixed in this subdivision commences to run and is to be 
computed from the entry of any of the following orders 
made upon a timely motion under such rules: granting 
or denying a motion for judgment under Rule 50 (b); 
or granting or denying a motion under Rule 52 (b) to 
amend or make additional findings of fact, whether or 
not an alteration of the judgment would be required if 
the motion is granted; or granting or denying a motion 
under Rule 59 to alter or amend the judgment; or denying 
a motion for a new trial under Rule 59.

A party may appeal from a judgment by filing with 
the district court a notice of appeal. Failure of the ap-
pellant to take any of the further steps to secure the review 
of the judgment appealed from does not affect the validity 
of the appeal, but is ground only for such remedies as are 
specified in this rule or, when no remedy is specified, for 
such action as the appellate court deems appropriate, 
which may include dismissal of the appeal. If an appeal 
has not been docketed, the parties, with the approval of 
the district court, may dismiss the appeal by stipulation 
filed in that court, or that court may dismiss the appeal 
upon motion and notice by the appellant.

(g) Docketing  and  Record  on  Appeal . The record 
on appeal as provided for in Rules 75 and 76 shall be filed 
with the appellate court and the appeal there docketed 
within 40 days from the date of filing the notice of appeal; 
except that, when more than one appeal is taken from the 
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same judgment to the same appellate court, the district 
court may prescribe the time for filing and docketing, 
which in no event shall be less than 40 days from the date 
of filing the first notice of appeal. In all cases the district 
court in its discretion and with or without motion or notice 
may extend the time for filing the record on appeal and 
docketing the appeal, if its order for extension is made 
before the expiration of the period for filing and docketing 
as originally prescribed or as extended by a previous order; 
but the district court shall not extend the time to a day 
more than 90 days from the date of filing the first notice 
of appeal.

Rule  75. Record  on  Appe al  to  a  Circuit  Court  of  
Appe als .

(a) Designat ion  of  Conte nts  of  Record  on  Appeal . 
Promptly after an appeal to a circuit court of appeals is 
taken, the appellant shall serve upon the appellee and 
file with the district court a designation of the portions 
of the record, proceedings, and evidence to be contained 
in the record on appeal, unless the appellee has already 
served and filed a designation. Within 10 days after the 
service and filing of such a designation, any other party 
to the appeal may serve and file a designation of addi-
tional portions of the record, proceedings, and evidence 
to be included. If the appellee files the original desig-
nation, the parties shall proceed under subdivision (b) 
of this rule as if the appellee were the appellant.

(b) Transcript . If there be designated for inclusion 
any evidence or proceeding at a trial or hearing which was 
stenographically reported, the appellant shall file with his 
designation a copy of the reporter’s transcript of the evi-
dence or proceedings included in his designation. If the 
designation includes only part of the reporter’s transcript, 
the appellant shall file a copy of such additional parts 
thereof as the appellee may need to enable him to desig-
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nate and file the parts he desires to have added, and if 
the appellant fails to do so the court on motion may re-
quire him to furnish the additional parts needed. The 
copy so filed by the appellant shall be available for the use 
of the other parties. In the event that a copy of the 
reporter’s transcript or of the necessary portions thereof 
is already on file, the appellant shall not be required to 
file an additional copy. When the rules of the circuit 
court of appeals so require, the appellant shall furnish 
a second copy of the transcript for use in the appellate 
court.

(d) Statement  of  Point s . No  assignment of errors 
is necessary. If the appellant does not designate for in-
clusion the complete record and all the proceedings and 
evidence in the action, he shall serve with his designation 
a concise statement of the points on which he intends 
to rely on the appeal.

(g) Record  to  be  Prepare d by  Clerk —Necess ary  
Parts . The clerk of the district court, under his hand and 
the seal of the court, shall transmit to the appellate court 
a true copy of the matter designated by the parties, but 
shall always include, whether or not designated, copies 
of the following: the material pleadings without unneces-
sary duplication; the verdict or the findings of fact and 
conclusions of law together with the direction for the entry 
of judgment thereon; in an action tried without a jury, the 
master’s report, if any; the opinion; the judgment or part 
thereof appealed from; the notice of appeal with date of 
filing; the designations or stipulations of the parties as to 
matter to be included in the record; and any statement by 
the appellant of the points on which he intends to rely. 
The matter so certified and transmitted constitutes the 
record on appeal. The clerk shall transmit with the 
record on appeal a copy thereof when a copy is required by 
the rules of the circuit court of appeals. The copy of the 
transcript filed as provided in subdivision (b) of this rule 
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shall be certified by the clerk as a part of the record on 
appeal and the clerk may not require an additional copy as 
a requisite to certification.

(h) Power  of  Court  to  Correct  or  Modify  Record .
It is not necessary for the record on appeal to be ap-

proved by the district court or judge thereof except as 
provided in subdivisions (m) and (n) of this rule and in 
Rule 76, but, if any difference arises as to whether the 
record truly discloses what occurred in the district court, 
the difference shall be submitted to and settled by that 
court and the record made to conform to the truth. If 
anything material to either party is omitted from the 
record on appeal by error or accident or is misstated 
therein, the parties by stipulation, or the district court, 
either before or after the record is transmitted to the 
appellate court, or the appellate court, on a proper sugges-
tion or of its own initiative, may direct that the omission 
or misstatement shall be corrected, and if necessary that 
a supplemental record shall be certified and transmitted 
by the clerk of the district court. All other questions as 
to the content and form of the record shall be presented 
to the circuit court of appeals.

(m) Appeals  in  Forma  Pauperis . Upon leave to 
proceed in forma pauperis, the district court may by order 
specify some different and more economical manner by 
which the record on appeal may be prepared and settled, 
to the end that the appellant may be enabled to present 
his case to the appellate court.

(n) Appe als  When  no  Stenog raphi c  Report  Was  
Made . In the event no stenographic report of the evi-
dence or proceedings at a hearing or trial was made, the 
appellant may prepare a statement of the evidence or 
proceedings from the best available means, including his 
recollection, for use instead of a stenographic transcript. 
This statement shall be served on the appellee who may 
serve objections or propose amendments thereto within 
10 days after service upon him. Thereupon the state-
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ment, with the objections or proposed amendments, shall 
be submitted to the district court for settlement and ap-
proval and as settled and approved shall be included by 
the clerk of the court in the record on appeal.

(o) Rule  for  Transmi ssion  of  Origi nal  Papers . 
Whenever a circuit court of appeals provides by rule for 
the hearing of appeals on the original papers, the clerk of 
the district court shall transmit them to the appellate court 
in lieu of the copies provided by this Rule 75. The trans-
mittal shall be within such time or extended time as is 
provided in Rule 73 (g), except that the district court 
by order may fix a shorter time. The clerk shall transmit 
all the original papers in the file dealing with the action 
or the proceeding in which the appeal is taken, with the 
exception of such omissions as are agreed upon by written 
stipulation of the parties on file, and shall append his cer-
tificate identifying the papers with reasonable definiteness. 
If a transcript of the testimony is on file the clerk shall 
transmit that also; otherwise the appellant shall file with 
the clerk for transmission such transcript of the testimony 
as he deems necessary for his appeal subject to the right 
of an appellee either to file additional portions or to pro-
cure an order from the district court requiring the appel-
lant to do so. After the appeal has been disposed of, the 
papers shall be returned to the custody of the district 
court. The provisions of subdivisions (h), (j), (k), (1), 
(m), and (n) shall be applicable but with reference to the 
original papers as herein provided rather than to a copy 
or copies.

Rule  77. Dis trict  Courts  and  Clerks .

(d) Notice  of  Orders  or  Judgm ents . Immediately 
upon the entry of an order or judgment the clerk shall 
serve a notice of the entry by mail in the manner provided 
for in Rule 5 upon every party affected thereby who is not 
in default for failure to appear, and shall make a note in 
the docket of the mailing. Such mailing is sufficient notice 
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for all purposes for which notice of the entry of an order is 
required by these rules; but any party may in addition 
serve a notice of such entry in the manner provided in 
Rule 5 for the service of papers. Lack of notice of the 
entry by the clerk does not affect the time to appeal or 
relieve or authorize the court to relieve a party for failure 
to appeal within the time allowed, except as permitted in 
Rule 73 (a).

Rule  79. Books  and  Records  Kept  by  the  Clerk  and  
Entries  Therein .

(a) Civil  Docket . The clerk shall keep a book known 
as “civil docket” of such form and style as may be pre-
scribed by the Director of the Administrative Office of 
the United States Courts with the approval of the Judi-
cial Conference of Senior Circuit Judges, and shall enter 
therein each civil action to which these rules are made 
applicable. Actions shall be assigned consecutive file 
numbers. The file number of each action shall be noted 
on the folio of the docket whereon the first entry of the 
action is made. All papers filed with the clerk, all process 
issued and returns made thereon, all appearances, orders, 
verdicts, and judgments shall be noted chronologically in 
the civil docket on the folio assigned to the action and 
shall be marked with its file number. These notations 
shall be brief but shall show the nature of each paper 
filed or writ issued and the substance of each order or 
judgment of the court and of the returns showing execu-
tion of process. The notation of an order or judgment 
shall show the date the notation is made. When in an 
action trial by jury has been properly demanded or or-
dered the clerk shall enter the word “jury” on the folio 
assigned to that action.

(b) Civil  Judgments  and  Orders . The clerk shall 
keep, in such form and manner as the Director of the Ad-
ministrative Office of the United States Courts with the 
approval of the Judicial Conference of Senior Circuit 
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Judges may prescribe, a correct copy of every final judg-
ment or appealable order, or order affecting title to or 
lien upon real or personal property, and any other order 
which the court may direct to be kept.

(c) Indices ; Calendars . Suitable indices of the civil 
docket and of every civil judgment and order referred to 
in subdivision (b) of this rule shall be kept by the clerk 
under the direction of the court. There shall be prepared 
under the direction of the court calendars of all actions 
ready for trial, which shall distinguish “jury actions” from 
“court actions.”

(d) Other  Books  and  Records  of  the  Clerk . The 
clerk shall also keep such other books and records as may 
be required from time to time by the Director of the Ad-
ministrative Office of the United States Courts with the 
approval of the Judicial Conference of Senior Circuit 
Judges.

Rule  80. Stenog raphe r ; Stenographi c Report  or  
Trans crip t  as  Evidence .

(a) Stenographe r . (Abrogated.)
(b) Offi cial  Stenog raphe r . (Abrogated.)

Rule  81. Appli cabil ity  in  Genera l .

(a) To What  Proceedings  Appli cable .
(2) In the following proceedings appeals are gov-

erned by these rules, but they are not applicable 
otherwise than on appeal except to the extent that 
the practice in such proceedings is not set forth in 
statutes of the United States and has heretofore con-
formed to the practice in actions at law or suits in 
equity: admission to citizenship, habeas corpus, quo 
warranto, and forfeiture of property for violation of 
a statute of the United States. The requirements 
of U. S. C., Title 28, § 466, relating to certification 
of probable cause in certain appeals in habeas corpus 
cases remain in force,
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(3) In proceedings under the Act of February 12, 
1925, c. 213 (43 Stat. 883), U. S. C., Title 9, relating 
to arbitration, or under the Act of May 20, 1926, 
c. 347, § 9 (44 Stat. 585), U. S. C., Title 45, § 159, 
relating to boards of arbitration of railway labor dis-
putes, these rules apply to appeals, but otherwise only 
to the extent that matters of procedure are not pro-
vided for in those statutes. These rules apply (1) to 
proceedings to compel the giving of testimony or pro-
duction of documents in accordance with a subpoena 
issued by an officer or agency of the United States 
under any statute of the United States except as 
otherwise provided by statute or by rules of the dis-
trict court or by order of the court in the proceedings, 
and (2) to appeals in such proceedings.

(6) These rules do not apply to proceedings under 
the Act of September 13, 1888, c. 1015, § 13 (25 Stat. 
479), as amended, U. S. C., Title 8, § 282, relating 
to deportation of Chinese; they apply to proceedings 
for enforcement or review of compensation orders 
under the Longshoremen’s and Harbor Workers’ 
Compensation Act, Act of March 4,1927, c. 509, §§ 18, 
21 (44 Stat. 1434, 1436), U. S. C., Title 33, §§ 918, 
921, except to the extent that matters of procedure 
are provided for in that Act. The provisions for 
service by publication and for answer in proceedings 
to cancel certificates of citizenship under the Act of 
June 29,1906, c. 3592, § 15 (34 Stat. 601), as amended, 
U. S. C., Title 8, § 738, remain in effect.

(c) Removed  Actio ns . These rules apply to civil ac-
tions removed to the district courts of the United States 
from the state courts and govern all procedure after re-
moval. Repleading is not necessary unless the court so 
orders. In a removed action in which the defendant has 
not answered, he shall answer or present the other defenses 
or objections available to him under these rules within 
the time allowed for answer by the law of the state or 
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within 5 days after the filing of the transcript of the record 
in the district court of the United States, whichever period 
is longer, but in any event within 20 days after the filing 
of the transcript. If at the time of removal all necessary 
pleadings have been filed, a party entitled to trial by jury 
under Rule 38 and who has not already waived his right 
to such trial shall be accorded it, if his demand therefor 
is served within 10 days after the record of the action is 
filed in the district court of the United States.

(f) References  to  Offi cer  of  the  United  Stat es . 
Under any rule in which reference is made to an officer or 
agency of the United States, the term “officer” includes 
a collector of internal revenue, a former collector of in-
ternal revenue, or the personal representative of a de-
ceased collector of internal revenue.

Rule  84. Forms .

The forms contained in the Appendix of Forms are suf-
ficient under the rules and are intended to indicate the 
simplicity and brevity of statement which the rules con-
template.

Rule  86. Effec tive  Date .

(b) Effecti ve  Date  of  Amend ment s . The amend-
ments adopted by the Supreme Court on December 27, 
1946, and transmitted to the Attorney General on Janu-
ary 2, 1947, shall take effect on the day which is three 
months subsequent to the adjournment of the first regular 
session of the 80th Congress, but, if that day is prior to 
September 1, 1947, then these amendments shall take 
effect on September 1,1947. They govern all proceedings 
in actions brought after they take effect and also all further 
proceedings in actions then pending, except to the extent 
that in the opinion of the court their application in a 
particular action pending when the amendments take 
effect would not be feasible or would work injustice, in 
which event the former procedure applies.

727731 0—47---- 61



APPENDIX OF FOBMS

Form 17. Complaint for Infringement of Copyright and Unfair 
Competition.

1. Allegation of jurisdiction.
2. Prior to March, 1936, plaintiff, who then was and ever since has 

been a citizen of the United States, created and wrote an original book, 
entitled..............................................

3. This book contains a large amount of material wholly original 
with plaintiff and is copyrightable subject matter under the laws of 
the United States.

4. Between March 2, 1936, and March 10, 1936, plaintiff complied 
in all respects with the Act of (give citation) and all other laws gov-
erning copyright, and secured the exclusive rights and privileges in 
and to the copyright of said book, and received from the Register 
of Copyrights a certificate of registration, dated and identified as 
follows: “March 10, 1936, Class.................... , No...................... ”

5. Since March 10, 1936, said book has been published by plaintiff 
and all copies of it made by plaintiff or under his authority or license 
have been printed, bound, and published in strict conformity with 
the provisions of the Act of................................................and all other
laws governing copyright.

6. Since March 10, 1936, plaintiff has been and still is the sole pro-
prietor of all rights, title, and interest in and to the copyright in said 
book.

7. After March 10, 1936, defendant infringed said copyright by 
publishing and placing upon the market a book entitled 
 , which was copied largely from plain-
tiff’s copyrighted book, entitled....................................................

8. A copy of plaintiff’s copyrighted book is hereto attached as 
“Exhibit 1”; and a copy of defendant’s infringing book is hereto 
attached as “Exhibit 2.”

9. Plaintiff has notified defendant that defendant has infringed the 
copyright of plaintiff, and defendant has continued to infringe the 
copyright.

10. After March 10, 1936, and continuously since about................
................... , defendant has been publishing, selling and otherwise 
marketing the book entitled.................................................... , and has 

876



RULES OF CIVIL PROCEDURE. 877

thereby been engaging in unfair trade practices and unfair competi-
tion against plaintiff to plaintiff’s irreparable damage.

Wherefore plaintiff demands:
(1) That defendant, his agents, and servants be enjoined during 

the pendency of this action and permanently from infringing said 
copyright of said plaintiff in any manner, and from publishing, selling, 
marketing or otherwise disposing of any copies of the book 
entitled........................................

(2) That defendant be required to pay to plaintiff such damages 
as plaintiff has sustained in consequence of defendant’s infringement 
of said copyright and said unfair trade practices and unfair compe-
tition and to account for

(a) all gains, profits and advantages derived by defendant by 
said trade practices and unfair competition and

(b) all gains, profits, and advantages derived by defendant 
by his infringement of plaintiff’s copyright or such damages as 
to the court shall appear proper within the provisions of the copy-
right statutes, but not less than two hundred and fifty dollars.

(3) That defendant be required to deliver up to be impounded 
during the pendency of this action all copies of said book en-
titled in his possession or under his control
and to deliver up for destruction all infringing copies and all plates, 
molds, and other matter for making such infringing copies.

(4) That defendant pay to plaintiff the costs of this action and 
reasonable attorney’s fees to be allowed to the plaintiff by the court.

(5) That plaintiff have such other and further relief as is just.

Form 20. Answer Presenting Defenses Under Rule 12 (b).

NOTE (REVISED)

The above form contains examples of certain defenses provided for 
in Rule 12 (b). The first defense challenges the legal sufficiency of 
the complaint. It is a substitute for a general demurrer or a motion 
to dismiss.

The second defense embodies the old plea in abatement; the deci-
sion thereon, however, may well provide under Rules 19 and 21 for 
the citing in of the party rather than an abatement of the action.

The third defense is an answer on the merits.
The fourth defense is one of the affirmative defenses provided for in 

Rule 8 (c).
The answer also includes a counterclaim and a cross-claim.
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Form 22. Motion to Bring in Third-Party Defendant.

(Form for motion remains unchanged.)

Exhibit A

(Form for summons as part of Exhibit A remains unchanged.)

United States District Court for the Southern District of New York

Civil Action, File Number........

A. B., plaintiff ’
v.

C. D., DEFENDANT AND THIRD-PARTY PLAIN- mi- j n * n » • .’ , 1 hird-rarty Complaint.
TIFF

V.

E. F., THIRD-PARTY DEFENDANT

1. Plaintiff A. B. has filed against defendant C. D. a complaint, 
a copy of which is hereto attached as “Exhibit C.”

2. (Here state the grounds upon which C. D. is entitled to recover 
from E. F., all or part of what A. B. may recover from C. D. The 
statement should be framed as in an original complaint.) Wherefore 
C. D. demands judgment against third-party defendant E. F. for all 
sums that may be adjudged against defendant C. D. in favor of 
plaintiff A. B.

Signed:............................................................... ,
Attorney for C. D., Third-Party Plaintiff. 

Address:.......................................

Form 25. Request for Admission Under Rule 36.

Plaintiff A. B. requests defendant C. D. within .................  days
after service of this request to make the following admissions for 
the purpose of this action only and subject to all pertinent objec-
tions to admissibility which may be interposed at the trial:

1. That each of the following documents, exhibited with this request, 
is genuine.

(Here list the documents and describe each document.)
2. That each of the following statements is true.
(Here list the statements.)

Signed:............................................................... ,
Attorney for Plaintiff.

Address:..........................................
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ACCIDENT. See Constitutional Law, 1,2.

ADJUSTMENT BOARD. See Jurisdiction, I, 8; Labor, 3.

ADMINISTRATIVE LAW. See also Communications; Constitu-
tional Law, III, 1-2; Price Control, 1.

1. Agricultural Marketing Agreement Act—Order for payment into 
fund—Enforcement—Administrative remedy.—Handler’s failure to 
exhaust administrative remedy barred defense to suit to enforce pay-
ment into producer-settlement fund. U. S. v. Ruzicka, 287.

2. Banking Act of 1933—Order of Federal Reserve Board—Judi-
cial review.—Order of Board removing director of national bank 
judicially reviewable. Board of Governors v. Agnew, 441.

3. Public Utility Holding Company Act—Judicial review.—Scope 
of judicial review of dissolution order under Act. American Power 
Co. v.S. E. C.,90.

4. Railway Labor Act—Adjustment Board.—Jurisdiction of fed-
eral court to determine which division of Railroad Adjustment Board 
has jurisdiction of yardmaster disputes, where prolonged administra-
tive deadlock prevented settlements. Order of Railway Conductors 
v. Swan, 520.

5. Alaska Unemployment Compensation Law—Jurisdiction of 
Commission—Judicial review.—Function of court on judicial review 
of administrative order. Unemployment Compensation Comm’n v. 
Aragon, 143.
ADMISSIONS. See Criminal Law, 5.
AGRICULTURAL MARKETING AGREEMENT ACT. See Ad-

ministrative Law, 1.

AIRPORTS. See Contracts.

ALASKA. See Administrative Law, 5; Labor, 4.
ALIENS. See Criminal Law, 5; Jurisdiction, 1,4.

AMENDMENTS. See Procedure; Rules; Statutes, 3.
ANTITRUST ACTS. See Patents, 2-4.

APPEALS. See Jurisdiction; Procedure.
879
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ARMED FORCES. See also Jurisdiction, I, 5.
1. Selective service—Classification—Exemptions—Theology stu-

dents—Procedure—Theological panel.—Legality of theological ad-
visory panel; opinion of panel as to bona fides of claim of exemption; 
sufficiency of evidence to support classification. Eagles v. Samuels, 
304; Eagles v. Horowitz, 317.

2. Id.—Effect of fact that theological advisory panel was composed 
entirely of laymen and that its report was marked “confidential.” 
Eagles v. Horowitz, 317.

3. Selective service—Violations of Act—Defenses.—Erroneous clas-
sification as defense in prosecution for refusal to report to, or deser-
tion from, civilian camp. Gibson v. U. S., 338.

4. Discharge—Induction on Armistice Day—Certificate.—Draftee 
who was inducted but not entrained on Armistice Day 1918 not en-
titled to honorable discharge from Army rather than “discharge from 
draft.” Patterson v. Lamb, 539.
ARRAIGNMENT. See Constitutional Law, XI, 4.
ASSIGNMENT. See Patents, 2.
ATTORNEYS. See Contempt; Procedure, 3; Rules.

BANKRUPTCY. See also Constitutional Law, III, 3; IV, 2; X;
Priority, 1-2; Taxation, 4.

1. Acts of bankruptcy—Appointment of receiver.—Appointment of 
receiver as act of bankruptcy making R. S. § 3466 operative. Illinois 
v. Campbell, 362.

2. Claims—Chap. X—Interest on interest.—Claim for interest on 
interest disallowed where interest unpaid by order of court; equitable 
principles control. Vanston Bondholders v. Green, 156.

3. Railroad reorganizations—Claims of state for taxes—Jurisdiction 
of reorganization court.—Jurisdiction of reorganization court over 
proof and allowance of claims of State for taxes. Gardner v. New 
Jersey, 565.

4. Railroad reorganizations—Confirmation of plan—Reexamina-
tion.—Changed conditions here relied on did not justify reexamination 
of plan of reorganization. Insurance Group Committee v. Denver & 
R. G. W. R. Co., 607.
BANKS. See also Criminal Law, 3; Constitutional Law, III, 2.

Banking Act of 1933—Removal of bank director—Authority of 
Federal Reserve Board.—Authority of Board to remove as director 
of national bank any employee of partnership “primarily engaged” in 
underwriting or distribution of securities; judicial review of order. 
Board of Governors v. Agnew, 441.
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BILLS AND NOTES. See Criminal Law, 3.
BOARD OF GOVERNORS OF FEDERAL RESERVE SYSTEM.

See Banks.
BROADCASTING. See Communications.

CALIFORNIA. See Constitutional Law, IX, 1.

CANCELLATION. See Transportation, 2.

CAPITAL PUNISHMENT. See Constitutional Law, I, 2.

CARRIERS. See Constitutional Law, XI, 1; Employers’ Liability 
Act, 1-2; Jurisdiction, I, 8; Labor, 3; Railroads; Transpor-
tation, 1-3.

CEILING PRICE. See Criminal Law, 4; Price Control, 2.

CERTIFICATE OF CONVENIENCE & NECESSITY. See Trans-
portation, 2.

CHECKS. See Criminal Law, 3.
CIRCUIT COURTS OF APPEALS. See Jurisdiction, III; Pro-

cedure, 1,4.
CITIES. See Constitutional Law, VII ; Eminent Domain.

CIVILIAN CAMP. See Armed Forces, 3.
CLAIMS. See Bankruptcy, 1-3; Constitutional Law, III, 3; IV, 2;

Contracts; Indians; Interest, 1-5; Patents, 1.

CLAYTON ACT. See Patents, 2-4.

COLLECTIVE BARGAINING. See Labor, 1-3.
COMBINATION. See Patents, 1.
COMMERCE. See Communications ; Constitutional Law, VIII, 1-5

IX, 1-3; XI, 1-3; Criminal Law, 1-3; Employers’ Liability 
Act, 1-2; Transportation, 1-3.

COMMON CARRIERS. See Employers’ Liability Act, 1-2; Juris-
diction, I, 8; Labor, 3; Railroads; Transportation, 1-3.

COMMUNICATIONS.
Radio broadcasting—Federal regulation—License.—Denial of li-

cense because of applicant’s misrepresentations to Commission as to 
stock ownership, sustained. Federal Communications Comm’n v. 
WOKO, Inc., 223.
COMPENSATION. See Indians; Interest, 1-5; Labor, 4.
CONDEMNATION. See Constitutional Law, VII; Eminent Do-

main.
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CONDITIONS. See Patents, 2.

CONFESSION. See Criminal Law, 5.

CONFESSION OF ERROR. See Jurisdiction, 1,12.

CONGRESS. See Constitutional Law, I, 1; II; III, 1-3; Statutes,
1,3.

CONSCIENTIOUS OBJECTORS. See Armed Forces, 3.
CONSCRIPTION. See Armed Forces, 1-4.
CONSPIRACY. See Criminal Law, 5; Jurisdiction, I, 4.
CONSTITUTIONAL LAW. See also Interest, 1-5; Jurisdiction,

1,1- 3,6,9-10; IV; Jury.
I. In General, p. 882.

II. Federal-State Relations, p. 882.
III. Legislative Power, p. 882.
IV. Judicial Power, p. 883.
V. Double Jeopardy, p. 883.

VI. Cruel and Unusual Punishment, p. 883.
VII. Eminent Domain, p. 883.

VIII. Commerce, p. 883.
IX. Imports and Exports, p. 884.
X. Full Faith and Credit, p. 884.

XI. Due Process of Law, p. 884.
XII. Equal Protection of Laws, p. 885.

I. In General.
1. Construction and interpretation—Validity of Act of Congress— 

Avoiding decision as to constitutionality.—Courts should not pass on 
question of constitutionality of Act of Congress unless unavoidable. 
Alma Motor Co. v. Timken-Detroit Axle Co., 129.

2. Capital punishment—Second attempt to electrocute.—Execution 
of murderer after accidental failure of electrocution not unconstitu-
tional; claim of denial of constitutional rights not supported by 
record. Francis v. Resweber, 459.

II. Federal-State Relations.
Reserved powers of states—Polygamous marriage—Mann Act.— 

As applied to polygamous marriages, Mann Act not unconstitutional 
interference by Congress with police powers of states. Cleveland v. 
U. S., 14.
III. Legislative Power.

1. Delegation—Administrative agency.—Public Utility Holding 
Company Act did not unconstitutionally delegate legislative power to
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CONSTITUTIONAL LAW—Continued.
Securities & Exchange Commission. American Power Co. v S. E. C., 
90.

2. Delegation—Standards.—Substantiality being statutory guide, 
section 32 of Banking Act of 1933 did not unconstitutionally delegate 
legislative power to Federal Reserve Board. Board of Governors v. 
Agnew, 441.

3. Bankruptcy powers—Claim of state—Taxes.—Section 77 of 
Bankruptcy Act, construed as conferring on bankruptcy court juris-
diction of claim for state taxes, valid. Gardner v. New Jersey, 565.
IV. Judicial Power.

1. Constitutional question—Determination—Avoidance.—Federal 
courts should not determine question of constitutionality of statute 
unless unavoidable. Alma Motor Co. v. Timken-Detroit Axle Co., 
129.

2. Suit against state—Eleventh Amendment—Prohibition.—Sec-
tion 77 of Bankruptcy Act, construed as conferring on bankruptcy 
court jurisdiction of claim of State for taxes and objections thereto, 
did not contravene restriction of suit against State. Gardner v. New 
Jersey, 565.
V. Double Jeopardy.

Accidental failure of electrocution—Validity of subsequent execu-
tion.—Execution of murderer after accidental failure of electrocution 
not double jeopardy. Francis v. Resweber, 459.
VI. Cruel and Unusual Punishment.

Accidental failure of electrocution—Validity of subsequent execu-
tion.—Execution of murderer after accidental failure of electrocution 
was not cruel and unusual punishment. Francis v. Resweber, 459.
VII. Eminent Domain.

Validity of taking—Land held in trust for local public purpose.— 
Federal power to take as site for post office and customhouse land 
held in trust and used by city for local public purpose. U. S. v. 
Carmack, 230.
VIII. Commerce.

1. Federal regulation—Public utility holding companies.—Provision 
of Public Utility Holding Company Act authorizing dissolution of 
companies in holding-company system was valid exercise of commerce 
power. American Power (^o. v. S. E. C., 90.

2. Federal regulation—Pipe lines.—Application of Interstate Com-
merce Act to refining company which transported own oil interstate 
by pipe line. Champlin Rfg. Co. v. U. S., 29.
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CONSTITUTIONAL LAW—Continued.
3. Federal regulation—Immoral -practices.—Power of Congress 

over instrumentalities of commerce plenary; suppression of immoral 
practices; fact that means employed by Congress in exercise of com-
merce power has quality of police regulation is immaterial. Cleveland 
v. U. S., 14.

4. State taxation—Interstate sales.—Indiana tax invalid as applied 
to gross receipts from interstate sales of intangibles. Freeman v. 
Hewit, 249.

5. State taxation—Foreign corporations.—Formula for computing 
Ohio franchise tax on foreign corporations, sustained. International 
Harvester Co. v. Evatt, 416.
IX. Imports and Exports.

1. Exports—State tax—Invalidity.—California tax on gross re-
ceipts from oil sold and consigned to New Zealand, and delivered 
at California port into vessel of purchaser, was unconstitutional im-
post on export. Richfield Oil Corp. v. Board of Equalization, 69.

2. Id.—When exportation begins. Id.
3. Id.—Limitations of commerce clause not to be read into import-

export clause. Id.
X. Full Faith and Credit.

Judgments—Effect in other state—Liquidation proceedings.— 
Missouri judgment against Illinois insurance company entitled to full 
faith and credit in Illinois although liquidation proceedings begun in 
Illinois court prior to judgment. Morris v. Jones, 545.
XI. Due Process of Law.

1. Federal regulation—Taking of property—Interstate Commerce 
Act.—Requirement that company furnish information on subject 
within power of Congress delegated to Interstate Commerce Com-
mission, not taking of property. Champlin Rfg. Co. v. U. S., 29.

2. Federal regulation—Taking of property—Notice and hearing.— 
Provision of Public Utility Holding Company Act authorizing dissolu-
tion of companies in holding-company system did not deny due 
process. American Power Co. v. S. E. C., 90.

3. State taxation—Foreign corporations.—Formula for computing 
Ohio franchise tax on foreign corporations did not tax sales made 
outside of State. International Harvester Co. v. Evatt, 416.

4. Criminal cases—Fair hearing—Counsel.—17-year-old who on 
charge of murder was arraigned, convicted, and sentenced to life im-
prisonment on same day, without counsel, was denied constitutional 
right. De Meerleer v. Michigan, 663.
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CONSTITUTIONAL LAW—Continued.
5. Criminal cases—Right to counsel.—Claim of denial of right to 

assistance of counsel not supported by record. Carter v. Illinois, 
173.

6. Criminal cases—Punishment—Failure of electrocution.—Execu-
tion of murderer after accidental failure of electrocution not denial 
of due process. Francis v. Resweber, 459.
XII. Equal Protection of Laws.

Criminal cases—Failure of electrocution—Validity of subsequent 
execution.—Execution of murderer after accidental failure of electro-
cution not denial of equal protection of law’s. Francis v. Resweber, 
459.
CONTEMPT.

Failure to produce memoranda of counsel.—Federal court without 
power to punish refusal to produce memoranda and information the 
production of which was not compellable under Rules of Civil Pro-
cedure. Hickman v. Taylor, 495.
CONTRACTS. See also Interest, 1-2, 4-5; Limitations; Patents, 

2-4; Transportation, 3.
Government contract—Liability—Delay.—Government not liable 

for delay in making runways of airport available to lighting con-
tractor. U. S. v. Foley Co., 64.
CONVICTION. See Constitutional Law, XI, 4; Jurisdiction, I, 4-5.
CORPORATIONS. See Banks; Communications; Constitutional

Law, III, 1; VIII, 1-2, 5; X; XI, 1-3; Public Utilities; Tax-
ation, 2.

COUNSEL. See Constitutional Law, XI, 4r-5; Contempt; Proce-
dure, 3.

COURT OF CLAIMS. See Interest, 1-3; Jurisdiction, V.

COURTS. See Administrative Law, 1-5; Constitutional Law, I, 1;
III, 3; IV, 1-2; XI, 4-5; Employers’ Liability Act, 1-2; In-
terest, 1-3; Jurisdiction; Jury; Labor, 4.

CRIMINAL LAW. See also Armed Forces, 3; Constitutional Law, 
I, 2; II; VIII, 3; XI, 4-6; Jurisdiction, I, 4-5, 12.

1. Mann Act—Polygamy—Religious belief.—Interstate transporta-
tion of woman for purpose of entering into or continuing plural mar-
riage violated Mann Act though purpose countenanced by religious 
belief. Cleveland v. U. S., 14.

2. Id.—Mann Act not limited to commercialized vice; profit motive 
not essential element of offense. Id.
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CRIMINAL LAW—Continued.
3. National Stolen Property Act—Interstate transportation— 

Forged check.—Cashing of check on out-of-state bank, knowing it to 
be forged, “caused” interstate transportation with “unlawful or frau-
dulent intent” in violation of National Stolen Property Act; suffi-
ciency of evidence. U. S. v. Sheridan, 379.

4. Price Control Act—Sale at above-ceiling price—Evidence.— 
Evidence sufficient to support conviction of sale of wastepaper at 
above-ceiling price. U. S. v. Bruno, 207.

5. Conspiracy to defraud United States—Duration of conspiracy— 
Acts of co-conspirator.—Conspiracy charged and proved did not ex-
tend beyond date of last overt act; use in evidence against con-
spirators of admissions made by co-conspirator after conspiracy ended 
was reversible error. Fiswick v. U. S., 211.
CRUEL AND UNUSUAL PUNISHMENT. See Constitutional

Law, VI.

CUSTOMHOUSE. See Constitutional Law, VII; Eminent Domain.

CUSTOMS COURT. See Interest, 3.
DAMAGES. See Contracts.

DEATH. See Constitutional Law, I, 2; Procedure, 2.

DECEIT. See Communications.

DECLARATION OF TAKING ACT. See Interest, 5.
DECLARATORY JUDGMENTS. See Jurisdiction, I, 8.
DELAY. See Contracts; Interest, 3.
DELEGATION OF LEGISLATIVE POWER. See Constitutional

Law, III, 1-2.

DERAILMENT. See Employers’ Liability Act, 1.

DESERTION. See Armed Forces, 3.
DIRECTOR. See Banks.

DISCHARGE. See Armed Forces, 4.
DISCOVERY. See Procedure, 3.
DISCRIMINATION. See Constitutional Law, XII; Jury.

DISPUTE. See Labor, 3-4.
DISSOLUTION. See Constitutional Law, VIII, 1; XI, 2; Public 

Utilities.

DISTRIBUTION. See Banks.

DOUBLE JEOPARDY. See Constitutional Law, V.
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DRAFT. See Armed Forces, 1-4.

DUE PROCESS. See Constitutional Law, XI, 1-6.

EIGHTH AMENDMENT. See Constitutional Law, VI.

EJUSDEM GENERIS. See Statutes, 2.
ELECTIONS. See Labor, 1-2.
ELECTROCUTION. See Constitutional Law, I, 2.

EMERGENCY PRICE CONTROL ACT. See Price Control, 1-2.

EMINENT DOMAIN. See also Interest, 2,4-5.
Scope of federal power—Land held in trust for local public pur-

pose.—Authority of Federal Works Administrator to acquire by con-
demnation as site for post office and customhouse land held in trust 
and used by city for local public purpose. U. S. v. Carmack, 230.
EMPLOYER AND EMPLOYEE. See Employers’ Liability Act, 

1-2; Labor, 1-4.

EMPLOYERS’ LIABILITY ACT.
1. Negligence of carrier—Sufficiency of evidence—Doctrine of res 

ipsa loquitur—Function of jury.—Application of doctrine of res ipsa 
loquitur; derailment; jury’s findings as supported. Jesionowski v. 
Boston & Maine R. Co., 452.

2. Negligence of carrier—Sufficiency of evidence—Review.— 
Evidence sufficient to justify submission to jury; function of appellate 
court. Ellis v. Union Pacific R. Co., 649.
EQUAL PROTECTION. See Constitutional Law, XII.
EQUITY. See Bankruptcy, 1-4.
ESTOPPEL. See Patents, 3-4; Transportation, 3.
EVICTION. See Price Control, 1.
EVIDENCE. See Armed Forces, 1, 3; Criminal Law, 3-5; Em-

ployers’ Liability Act, 1-2; Price Control, 2; Procedure, 3.

EXCISE TAX. See Taxation, 1.
EXECUTION. See Constitutional Law, 1,2.

EXEMPTION. See Armed Forces, 1-3; Jurisdiction, I, 5.

EXPORTS. See Constitutional Law, IX, 1-3.
FAIR TRIAL. See Constitutional Law, XI, 2,4-5.
FEDERAL COMMUNICATIONS COMMISSION. See Communi-

cations.
FEDERAL RESERVE SYSTEM. See Banks; Constitutional Law, 

III, 2; Jurisdiction, 1,7.
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FEDERAL WORKS ADMINISTRATOR. See Eminent Domain.

FIFTH AMENDMENT. See Constitutional Law, V; VII; XI, 1-2;
Interest, 2-5.

FINDINGS. See Employers’ Liability Act, 1.
FOREIGN CORPORATIONS. See Constitutional Law, VIII, 5; X;

XI, 3; Taxation, 2.
FORGERY. See Criminal Law, 3.

FOURTEENTH AMENDMENT. See Constitutional Law, I, 2; XI, 
3-6.

FRANCHISE TAX. See Constitutional Law, VIII, 5.
FRAUD. See Communications; Criminal Law, 3; Jurisdiction, I, 4.

FULL FAITH AND CREDIT. See Constitutional Law, X; Juris-
diction, II, 1.

FUNDAMENTALISTS. See Constitutional Law, II.
GOVERNMENT CONTRACTS. See Contracts; Interest, 2, 4-5.
GRAND JURY. See Jury.

GROSS RECEIPTS TAX. See Constitutional Law, VIII, 4; IX, 1.
HABEAS CORPUS. See Jurisdiction, 1,5.

HEARING. See Constitutional Law, XI, 2,4-5.
HOLDING COMPANY ACT. See Constitutional Law, III, 1; VIII, 

1; XI, 2; Public Utilities.

HONORABLE DISCHARGE. See Armed Forces, 4.
HUSBAND AND WIFE. See Criminal Law, 1.
ILLINOIS. See Constitutional Law, X.

IMMORALITY. See Constitutional Law, II; Criminal Law, 1-2.

IMPOSTS. See Constitutional Law, IX, 1-3.
IMPROVEMENTS. See Patents, 2.
INCOME TAX. See Taxation, 1.

INDIANA. See Constitutional Law, VIII, 4.
INDIANS.

Taking of lands—Recovery of compensation—Original Indian 
title.—Compensation for taking of lands held by original Indian title 
recoverable under Act of 1935 though title never formally recognized 
by United States. U. S. v. Alcea Band of Tillamooks, 40.
INDICTMENT. See Jury.
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INSOLVENCY. See Bankruptcy, 1-4; Priority, 1-2; Taxation, 4.

INSURANCE. See Constitutional Law, X.

INTANGIBLES. See Constitutional Law, VIII, 4.
INTEREST. See also Bankruptcy, 2.

1. Claim against United States—Interest on claim—When recover-
able.—Except where Constitution requires, interest recoverable from 
United States only by express consent. U. S. v. N. Y. Rayon Co., 
654.

2. Claim against United States—Court of Claims—Interest on 
claim.—Court of Claims barred by Judicial Code § 177 (a) from 
including interest in award to lessee claiming under lease and Act 
which, though referring to “just compensation,” contained no express 
provision for payment of interest. U. S. v. Thayer-West Point Hotel 
Co., 585.

3. Id.—Court of Claims barred by Judicial Code § 177 (a) from 
awarding interest, though claim arose out of judgment of Customs 
Court, and though officials delayed unduly determination of owner-
ship of funds. U. S. v. N. Y. Rayon Co., 654.

4. Claim against United States—Contracts—Landowners.—Gov-
ernment not obligated for interest where compensation of landowners 
was controlled not by Fifth Amendment but by contracts which con-
tained no provision for interest. Albrecht v. U. S., 599.

5. Id.—Where landowners relied on price provision of contracts, 
interest provisions of Declaration of Taking Act inapplicable. Id.
INTERROGATORIES. See Procedure, 3.
INTERSTATE COMMERCE. See Communications; Constitutional 

Law, VIII, 1-5; XI, 1-3; Criminal Law, 1-3; Employers’ Lia-
bility Act, 1-2; Transportation, 1-2.

INVENTIONS. See Patents, 1-5.

JUDGMENTS. See Constitutional Law, X; Interest, 2-3; Juris-
diction, II, 1,5; III.

JUDICIAL REVIEW. See Administrative Law, 2, 3, 5; Banks; 
Jurisdiction.

JURISDICTION. See also Administrative Law, 1; Constitutional 
Law, X; XI, 3-4; Employers’ Liability Act, 2.

I. In General, p. 890.
II. Supreme Court, p. 891.

III. Circuit Courts of Appeals, p. 891.
IV. District Courts, p. 891.

V. Court of Claims, p. 891.



890 INDEX.

JURISDICTION—Continued.
References to particular subjects under title Jurisdiction.—Aliens, 

I, 4; Banking Act, I, 7; Bankruptcy Act, I, 3, 6; Certiorari, II, 2-3; 
Confession of Error, I, 12; Conspiracy, I, 4; Constitutional Ques-
tions, I, 1-2; Criminal Law, I, 4-5, 12; Diversity Jurisdiction, IV; 
Federal Question, I, 9-10; II, 6; Federal Reserve System, I, 7; 
Finality of Judgment, II, 5; Full Faith and Credit, II, 1; Habeas 
Corpus, I, 5; Judgment, II, 5; III; Local Law, I, 11; Lien, I, 9; 
Moot Questions, I, 4-5; Patents, I, 2, 10; Priority, I, 9; Public 
Utility Holding Company Act, II, 4; Railroad Adjustment Board, 
I, 8; Reorganizations, I, 11; Royalty Adjustment Act, I, 2; V; 
Selective Service Act, I, 5; Sentence, I, 4; States, I, 3, 6; Suit against 
State, 1,3.
I. In General.

1. Constitutional questions—Avoiding decision.—Federal courts 
should not decide question of constitutionality of Act of Congress 
unless unavoidable. Alma Motor Co. v. Timken-Detroit Axle Co., 
129.

2. Id.—Decision on constitutionality of Royalty Adjustment Act, 
without determining applicability of Act, improper. Id.

3. Suit against state—Bankruptcy court.—Provision of Bank-
ruptcy Act construed as conferring on bankruptcy court jurisdiction 
of claim of State for taxes did not violate prohibition of suit against 
State. Gardner v. New Jersey, 565.

4. Moot questions—Conviction in criminal case—Service of sen-
tence.—Question of validity of conviction of alien of conspiracy to 
defraud United States not moot though sentence has been served. 
Fiswick v. U. S., 211.

5. Moot case—Selective Service Act—Release on habeas corpus.— 
Release from military custody on habeas corpus did not render moot 
review of claim of exemption. Eagles v. Samuels, 304; Eagles v. 
Horowitz, 317.

6. Bankruptcy jurisdiction—Claim of state.—Jurisdiction of bank-
ruptcy court over claim of State for taxes. Gardner v. New Jersey, 
565.

7. Federal courts—Banking Act.—Order of Federal Reserve Board 
removing director of national bank judicially reviewable. Board of 
Governors v. Agnew, 441.

8. Federal courts—Declaratory judgments—Railway Labor Act.— 
Jurisdiction of federal courts to determine which division of Railroad 
Adjustment Board has jurisdiction of yardmaster disputes, where 
prolonged administrative deadlock prevented settlements. Order of 
Railway Conductors v. Swan, 520.
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JURISDICTION—Continued.
9. Federal question.—Operation and effect of lien as to claim of 

priority by United States under R. S. § 3466 was federal question. 
Illinois v. Campbell, 362.

10. Id.—Questions arising under patent laws. MacGregor v. 
Westinghouse Co., 402.

11. Questions of local law.—When this Court will leave to reor-
ganization court or Circuit Court of Appeals. Gardner v. New 
Jersey, 565.

12. Scope of review—Criminal cases—Confession of error.—Gov-
ernment’s confession of error does not relieve court of duty to examine 
errors confessed. Gibson v. U. S., 338.
II. Supreme Court.

1. Question of full faith and credit—Nature of review.—Question 
whether judgment should be given full faith and credit in courts of 
other state reviewable not by appeal but by certiorari. Morris v. 
Jones, 545.

2. Review of federal courts—Certiorari—Scope of review.—Ques-
tion as properly presented. Ballard v. U. S., 187.

3. Id.—Remand to Circuit Court of Appeals for consideration of 
question not previously determined. U. S. v. Sheridan, 379.

4. Review of administrative action—Scope.—Scope of review of 
order of dissolution under Public Utility Holding Company Act. 
American Power Co. v. S. E. C., 90.

5. Review of state court—Finality of judgment.—Judgment of 
Supreme Court of California which reversed judgment of trial court 
without directions, but which controlled disposition of case, review-
able here as “final judgment.” Richfield Oil Corp. v. Board of 
Equalization, 69.

6. Review of state court—State law—Federal question.—Whether 
state tax denies federal right is federal question. Id.
III. Circuit Courts of Appeals.

Review of District Court—Scope of review.—Part of judgment 
from which neither party appealed was not properly before appellate 
court. Alma Motor Co. v. Timken-Detroit Axle Co., 129.
IV. District Courts.

Diversity jurisdiction—State law.—Application of rule of law dif-
ferent than that applicable in state courts, disapproved. Steele v. 
General Mills, 433.
V. Court of Claims.

Royalty Adjustment Act.—Jurisdiction of Court of Claims under 
Act. Alma Motor Co. v. Timken-Detroit Axle Co., 129.

727731 0—47---- 62
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JURY. See also Employers’ Liability Act, 1-2.
Selection of jury—Federal courts—Women.—Federal court jury 

improperly constituted where women, though eligible under local 
law, were intentionally and systematically excluded; indictment by 
grand jury so constituted dismissed. Ballard v. U. S., 187.
JUST COMPENSATION. See Interest, 2, 4-5.
LABOR. See also Employers’ Liability Act, 1-2.

1. National Labor Relations Act—Election of bargaining repre-
sentative—Eligibility of voters—Post-election challenge.—Propriety 
of Board’s refusal to accept employer’s post-election challenge to 
eligibility of voter who participated in consent election. Labor Board 
v. Tower Co., 324.

2. Id.—Adequacy of protection of interests of anti-union em-
ployees. Id.

3. Railway Labor Act—Adjustment Board—Jurisdiction of Divi-
sions—Yardmasters.—Yardmaster disputes within jurisdiction of 
Fourth Division exclusively. Order of Railway Conductors v. Swan, 
520.

4. Unemployment compensation—Alaska—Eligibility for benefits— 
"Labor dispute.”—Ineligibility for benefits where unemployment due 
to “labor dispute”; function of court on review of decision of Com-
mission. Unemployment Compensation Comm’n v. Aragon, 143.
LAND GRANTS. See Indians; Railroads.

LANDLORD AND TENANT. See Price Control, 1.

LANDS. See Indians; Railroads.

LEASE. See Interest, 2.

LICENSE. See Communications; Patents, 2-4.

LIEN. See Bankruptcy, 3; Priority, 1-2.

LIEU LANDS. See Railroads.

LIFE IMPRISONMENT. See Constitutional Law, XI, 4.
LIMITATIONS. See also Procedure, 2; Taxation, 1.

Contracts—Texas statute.—Claim as one not barred by statute 
applicable to debts not “evidenced by a contract in writing.” Steele 
v. General Mills, 433.
LIQUIDATION. See Constitutional Law, X.

MACHINE. See Patents, 1.
MANN ACT. See Constitutional Law, II; VIII, 3; Criminal Law, 

1-2.
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MARRIAGE. See Constitutional Law, II; Criminal Law, 1.

MEMORANDA. See Procedure, 3.
MILITARY SERVICE. See Armed Forces, 1-4.

MINISTERS. See Armed Forces, 1-3.
MISREPRESENTATION. See Communications.

MISSOURI. See Constitutional Law, X.

MOOT QUESTIONS. See Jurisdiction, 1,4-5.

MORMONS. See Constitutional Law, II; Criminal Law, 1.

MORTGAGES. See Bankruptcy, 2.

MUNICIPALITIES. See Constitutional Law, VII.

MURDER. See Constitutional Law, 1,2.

NATIONAL LABOR RELATIONS ACT. See Labor, 1-2.

NATIONAL STOLEN PROPERTY ACT. See Criminal Law, 3.
NAZIS. See Criminal Law, 5 ; Jurisdiction, I, 4.

NEGLIGENCE. See Employers’ Liability Act, 1-2.
NEGOTIABLE INSTRUMENTS. See Criminal Law, 3.
NOTICE. See Constitutional Law, XI, 2.

OHIO. See Constitutional Law, VIII, 5.

OIL. See Constitutional Law, VIII, 2; IX, 1; Patents, 1; Trans-
portation, 1.

ORIGINAL INDIAN TITLE. See Indians.

OVERT ACT. See Criminal Law, 5.
OWNERSHIP. See Communications.

PARI DELICTO. See Transportation, 3.
PARTIES. See Procedure, 2.
PATENTS. See also Jurisdiction, 1,10; V.

1. Validity — Application for patent — Claims — Definiteness.— 
Walker Patent No. 2,156,519, for apparatus for measuring distance 
to fluid surface in oil wells, invalid for insufficiency of claims ; require-
ments of R. S. §4888; “full, clear, concise, and exact” description 
in claims; “machine” as including combination of old elements. Hal-
liburton Oil Well Co. V. Walker, 1.

2. License—Conditions—Validity.—License condition requiring li-
censee to assign improvement patents enforceable. Transparent- 
Wrap Corp. V. Stokes & Smith Co., 637.
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PATENTS—Continued.
3. License agreement—Price-fixing provision—Suit for royalties— 

Challenge of validity of patent.—Licensee not estopped to challenge 
validity of patent in suit, though for royalties only, under license 
agreement containing price-fixing provision. MacGregor v. Westing-
house Co., 402.

4. Id.—Defendant in suit for royalties under terminated license 
agreement containing price-fixing provision may challenge validity 
of patent notwithstanding covenant not to do so. Katzinger Co. v. 
Chicago Metallic Co., 394.

5. Royalty Adjustment Act.—Construction and applicability. 
Alma Motor Co. v. Timken-Detroit Axle Co., 129.
PENALTY. See Constitutional Law, 1,2.

PIPE LINES. See Transportation, 1.

PLEA OF GUILTY. See Constitutional Law, XI, 4.
PLURAL MARRIAGE. See Constitutional Law, II; Criminal 

Law, 1.
POLICE POWER. See Constitutional Law, II; VIII, 3.
POLYGAMY. See Constitutional Law, II; Criminal Law, 1.
POST OFFICE. See Eminent Domain.

PRICE CONTROL. See also Patents, 3-4.
1. Emergency Price Control Act—Order of Administrator—Pro-

test—Judicial review.—Tenants were “subject to” order authorizing 
eviction proceedings, and entitled to protest and to judicial review. 
Parker v. Fleming, 531.

2. Emergency Price Control Act—Offenses—Unlawful sale.—Evi-
dence sufficient to support conviction of sale of wastepaper at above-
ceiling price. U. S. v. Bruno, 207.
PRIMARILY. See Banks.

PRIORITY.
1. Priority of United States—Insolvent debtors—R. S. §3430.— 

Claim of United States for Social Security taxes against insolvent 
debtor entitled under R. S. § 3466 to priority over claim of State 
for taxes under Unemployment Compensation Act. Illinois v. Camp-
bell, 362.

2. Id.—Lien under Illinois law as not sufficiently specific or per-
fected to defeat priority of United States. Id.
PRIVILEGE. See Constitutional Law, VIII, 5; Procedure, 3.
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PROCEDURE. See also Administrative Law, 1-5; Constitutional 
Law, 1,1-2; IV, 2; X; XI, 4-6; XII; Public Utilities.

Amendments of Rules of Civil Procedure, p. 839.
1. Rules of Civil Procedure—Record on appeal to Circuit Court 

of Appeals—Statement of points.—Requirement of Rule 75 (d) of 
“a concise statement” of point to be relied on. Jesionowski v. Boston 
& Maine R. Co., 452.

2. Rules of Civil Procedure—Substitution of parties—Death— 
Limitation.—Rule 25 (a) requires dismissal where substitution for 
deceased party not made within two years, though failure was result 
of “excusable neglect.” Anderson v. Yungkau, 482.

3. Rules of Civil Procedure—Discovery—Scope of right.—Memo-
randa prepared and information gathered by adverse party’s counsel 
in anticipation of litigation not subject of discovery as of right. 
Hickman v. Taylor, 495.

4. Record.—Whether corrective action should be taken to obtain 
complete record left to judgment of Circuit Court of Appeals on 
remand. U. S. v. Sheridan, 379.
PRODUCER-SETTLEMENT FUND. See Administrative Law, 1.
PROTEST. See Price Control, 1.

PUBLIC PURPOSE. See Eminent Domain.

PUBLIC UTILITIES.
Federal regulation—Holding Company Act—Application.—Validity 

of orders of Securities & Exchange Commission requiring dissolution 
of companies in holding-company system; propriety of Commission’s 
procedure. American Power Co. v. S. E. C., 90.
PUBLIC WORKS. See Contracts.

PUNISHMENT. See Constitutional Law, 1,2; XI, 4.

RADIO. See Communications.

RAILROAD ADJUSTMENT BOARD. See Jurisdiction, I, 8; La-
bor, 3.

RAILROADS. See also Bankruptcy, 3-4; Employers’ Liability 
Act, 1-2; Jurisdiction, 1,8; Labor, 3.

Land-grant railroads—Release—Lieu lands.—Release filed by land-
grant railroad pursuant to Transportation Act of 1940 extinguished 
right to lieu lands. Krug v. Santa Fe Pacific R. Co., 591.
RAILWAY LABOR ACT. See Jurisdiction, I, 8; Labor, 3.
RECEIVERS. See Bankruptcy, 1; Constitutional Law, X; Prior-

ity, 1-2; Taxation, 4.
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RECORD. See Constitutional Law, I, 2; Jurisdiction, III; Proce-
dure, 1, 4.

RECOUPMENT. See Taxation, 1.
REFINING COMPANIES. See Transportation, 1.
REFUND. See Taxation, 1.

REHEARING. See Bankruptcy, 4.
RELEASE. See Railroads.

RELIGION. See Criminal Law, 1.
RENT. See Price Control, 1.

REORGANIZATIONS. See Bankruptcy, 2-4.
RES IPSA LOQUITUR. See Employers’ Liability Act, 1.

REVIVOR. See Procedure, 2.
ROYALTY ADJUSTMENT ACT.

Construction—Coverage.—Applicability of Act should be deter-
mined prior to determination of validity; jurisdiction of Court of 
Claims under Act. Alma Motor Co. v. Timken-Detroit Axle Co., 
129.
RULES.

1. Amendments of Rules of Civil Procedure, p. 839.
2. Amendment of Rules of this Court, p. 837.

RULES OF CIVIL PROCEDURE. See Procedure, 1-3.
Amendments, p. 839.

SALE. See Constitutional Law, VIII, 4; IX, 1; XI, 3; Price Con-
trol, 2.

SECRETARY OF AGRICULTURE. See Administrative Law, 1.

SECURITIES. See Banks; Constitutional Law, VIII, 4.

SECURITIES & EXCHANGE COMMISSION. See Public Utilities.

SELECTIVE SERVICE. See Armed Forces, 1-3.

SELECTIVE TRAINING & SERVICE ACT. See Armed Forces, 
1-3.

SENTENCE. See Constitutional Law, I, 2; XI, 4; Jurisdiction, 
1,4.

SHERMAN ACT. See Patents, 2-4.

SOCIAL SECURITY TAX. See Taxation, 4.
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STATES. See Bankruptcy, 3; Constitutional Law, II; III, 3; IV, 
2; VII; VIII, 3-5; IX, 1-3; X; XI, 3-6; XII; Priority, 1-2; 
Taxation, 2-4.

STATUTES. See also Administrative Law, 1-5; Constitutional 
Law; Patents, 1,5; Words.

1. Constitutionality—Avoiding decision.—Courts should not decide 
question of constitutionality of Act of Congress unless unavoidable. 
Alma Motor Co. v. Timken-Detroit Axle Co., 129.

2. Ejusdem generis.—Application of rule. Cleveland v. U. S., 14.
3. Construction—Effect of failure to amend statute.—Failure of 

Congress to amend statute insignificant where bills died in committee. 
Order of Railway Conductors v. Swan, 520.
STATUTES OF LIMITATIONS. See Procedure, 2; Taxation, 1.
STOCK. See Communications.

STOLEN PROPERTY. See Criminal Law, 3.
SUBSTANTIAL. See Constitutional Law, III, 2.

SUBSTITUTION OF PARTIES. See Procedure, 2.

TAKING OF PROPERTY. See Constitutional Law, XI, 1-2; Emi-
nent Domain; Interest, 5.

TAXATION. See also Bankruptcy, 3; Constitutional Law, VIII, 4;
XI, 3; Jurisdiction, II, 6.

1. Federal taxation—Income tax—Refund—Recoupment.—Refund 
of excise as income; recoupment not allowable where refund barred 
by limitations. Rothensies v. Electric Storage Battery Co., 296.

2. State taxation—Foreign corporations—Franchise tax.—Formula 
for computing Ohio tax on foreign corporations for privilege of doing 
business in State, valid. International Harvester Co. v. Evatt, 416.

3. State taxation—Exports.—State tax as unconstitutional impost 
on export. Richfield Oil Corp. v. Board of Equalization, 69.

4. Collection of taxes—Priority of United States over state—R. S. 
§ 3166. —Claim of United States for Social Security taxes against 
insolvent debtor entitled under R. S. § 3466 to priority over claim 
of State for taxes under Unemployment Compensation Act. Illinois 
v. Campbell, 362.

*

TENANTS. See Price Control, 1.

TEXAS. See Transportation, 3.

THEOLOGY. See Armed Forces, 1-2.

TILLAMOOKS. See Indians.
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TITLE. See Indians.

TRANSPORTATION. See also Constitutional Law, IX, 1; Crim-
inal Law, 1,3; Railroads.

1. Federal regulation—Pipe lines—“Common carrier”—Refining 
company transporting own oil interstate by pipe line, to storage 
facilities whence deliveries are made to customers, was “common 
carrier” subject to provisions of Interstate Commerce Act; Commis-
sion order requiring filing of inventory for purposes of valuation 
under § 19 (a) valid. Champlin Rfg. Co. v. U. S., 29.

2. Federal regulation—Water carriers—Certificates—Cancella-
tion.—Interstate Commerce Commission without authority to revoke 
certificate of water carrier; scope of certificate authorizing carriage 
of “commodities generally.” U. S. v. Seatrain Lines, 424.

3. State regulation—Common carriers—Rates—Recovery.—Car-
rier entitled under Texas law to recover Commission-fixed rate not-
withstanding agreement with shipper for lower rate; doctrine of 
estoppel or pari delicto no bar. Steele v. General Mills, 433.
TRANSPORTATION ACT. See Railroads.

TRIAL. See Constitutional Law, I, 2 ; XI, 4-5 ; Criminal Law, 5.

TRUSTS. See Constitutional Law, VII ; Eminent Domain.

UNDERWRITING. See Banks.

UNEMPLOYMENT COMPENSATION. See Labor, 4; Taxation, 4.
UNIONS. See Labor, 1-2.

UNITED STATES. See Interest, 1-5; Priority, 1-2; Taxation, 4.

VERDICT. See Employers’ Liability Act, 1.

VETERANS. See Armed Forces, 4.

VICE. See Criminal Law, 2.

VOTERS. See Labor, 1.

WAR. See Armed Forces, 1-4.

WASTE PAPER. See Price Control, 2.

WATER CARRIERS. See Transportation, 2.

WELLS. See Patents, 1.

WHITE SLAVE ACT. See Criminal Law, 1-2.

WITNESSES. See Procedure, 3.

WOMEN. See Jury.
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WORDS.
1. “Any.”—Constitutional prohibition of any state tax on imports 

or exports. Richfield Oil Corp. v. Board of Equalization, 69.
2. “Cause to be transported in interstate commerce.”—U. S. v. 

Sheridan, 379.
3. “Commodities generally.”—U. S. v. Seatrain Lines, 424.
4. “Common carrier.”—Champlin Refining Co. v. U. S., 29.

- 5. “Discharge from draft.”—Patterson v. Lamb, 539.
6. “Evidenced by contract in writing.”—Debt as one not so evi-

denced. Steele v. General Mills, 433.
7. “Excusable neglect.”—Anderson v. Yungkau, 482.
8. “Final judgment.”—Richfield Oil Corp. v. Board of Equaliza-

tion, 69.
9. “Fraudulent intent.”—U. S. v. Sheridan, 379.
10. “Full, clear, concise, and exact” description of claims in appli-

cation for patent. Halliburton Oil Well Co. v. Walker, 1.
11. “Labor dispute.”—Unemployment Compensation Comm’n v. 

Aragon, 143.
12. “Machine” in R. S. § 4888 as including combination of old 

elements. Halliburton Oil Well Co. v. Walker, 1.
13. “Other agencies.”—Meaning in Selective Service Act. Eagles 

v. Samuels, 304.
14. “Primarily engaged.”—Board of Governors v. Agnew, 441.
15. “Subject to.”—Tenants as “subject to” Price Administrator’s 

order authorizing eviction proceedings. Parker v. Fleming, 531.
16. “Transportation.”—Champlin Refining Co. v. U. S., 29.
17. “Unlawful intent.”—U. S. v. Sheridan, 379.

YARDMASTERS. See Jurisdiction, 1,8; Labor, 3.
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