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AMENDMENTS TO RULES OF CIVIL PROCEDURE
FOR THE

DISTRICT COURTS OF THE UNITED STATES

Rule  6. Time .

(b) Enlargement . When by these rules or by a 
notice given thereunder or by order of court an act is re-
quired or allowed to be done at or within a specified time, 
the court for cause shown may at any time in its discretion 
(1) with or without motion or notice order the period 
enlarged if request therefor is made before the expiration 
of the period originally prescribed or as extended by a 
previous order or (2) upon motion made after the expira-
tion of the specified period permit the act to be done where 
the failure to act was the result of excusable neglect; but 
it may not extend the time for taking any action under 
rules 25, 50 (b), 52 (b), 59 (b), (d) and (e), 60 (b), and 
73 (a) and (g), except to the extent and under the con-
ditions stated in them.

(c) Unaff ected  by  Expiration  of  Term . The period 
of time provided for the doing of any act or the taking of 
any proceeding is not affected or limited by the continued 
existence or expiration of a term of court. The continued 
existence or expiration of a term of court in no way affects 
the power of a court to do any act or take any proceeding 
in any civil action which has been pending before it.

Rule  7. Plea dings  Allowe d ; Form  of  Motions .

(a) Pleadi ngs . There shall be a complaint and an 
answer; and there shall be a reply to a counterclaim de-
nominated as such; an answer to a cross-claim, if the 
answer contains a cross-claim; a third-party complaint, 
if leave is given under Rule 14 to summon a person who
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848 OCTOBER TERM, 1946.

was not an original party; and there shall be a third-party 
answer, if a third-party complaint is served. No other 
pleading shall be allowed, except that the court may order 
a reply to an answer or a third-party answer.

Rule  12. Defens es  and  Objec tions —When  and  How  
Pres ente d —by  Pleadin g  or  Motio n —Motion  for  
Judgment  on  Pleadings .

(a) When  Presented . A defendant shall serve his 
answer within 20 days after the service of the summons 
and complaint upon him, unless the court directs other-
wise when service of process is made pursuant to Rule 
4 (e). A party served with a pleading stating a cross-
claim against him shall serve an answer thereto within 
20 days after the service upon him. The plaintiff shall 
serve his reply to a counterclaim in the answer within 
20 days after service of the answer or, if a reply is ordered 
by the court, within 20 days after service of the order, 
unless the order otherwise directs. The United States or 
an officer or agency thereof shall serve an answer to the 
complaint or to a cross-claim, or a reply to a counterclaim, 
within 60 days after the service upon the United States 
attorney of the pleading in which the claim is asserted. 
The service of a motion permitted under this rule alters 
these periods of time as follows, unless a different time 
is fixed by order of the court: (1) if the court denies the 
motion or postpones its disposition until the trial on the 
merits, the responsive pleading shall be served within 10 
days after notice of the court’s action; (2) if the court 
grants a motion for a more definite statement the respon-
sive pleading shall be served within 10 days after the 
service of the more definite statement.

(b) How Presented . Every defense, in law or fact, 
to a claim for relief in any pleading, whether a claim, 
counterclaim, cross-claim, or third-party claim, shall be 
asserted in the responsive pleading thereto if one is re-
quired, except that the following defenses may at the 
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option of the pleader be made by motion: (1) lack of 
jurisdiction over the subject matter, (2) lack of jurisdic-
tion over the person, (3) improper venue, (4) insuffi-
ciency of process, (5) insufficiency of service of process, 
(6) failure to state a claim upon which relief can be 
granted, (7) failure to join an indispensable party. A 
motion making any of these defenses shall be made before 
pleading if a further pleading is permitted. No defense 
or objection is waived by being joined with one or more 
other defenses or objections in a responsive pleading or 
motion. If a pleading sets forth a claim for relief to 
which the adverse party is not required to serve a respon-
sive pleading, he may assert at the trial any defense in 
law or fact to that claim for relief. If, on a motion assert-
ing the defense numbered (6) to dismiss for failure of the 
pleading to state a claim upon which relief can be granted, 
matters outside the pleading are presented to and not 
excluded by the court, the motion shall be treated as one 
for summary judgment and disposed of as provided in 
Rule 56, and all parties shall be given reasonable oppor-
tunity to present all material made pertinent to such a 
motion by Rule 56.

(c) Motion  for  Judgment  on  the  Pleadi ngs . After 
the pleadings are closed but within such time as not to 
delay the trial, any party may move for judgment on the 
pleadings. If, on a motion for judgment on the plead-
ings, matters outside the pleadings are presented to and 
not excluded by the court, the motion shall be treated 
as one for summary judgment and disposed of as provided 
in Rule 56, and all parties shall be given reasonable op-
portunity to present all material made pertinent to such 
a motion by Rule 56.

(d) Prelim inary  Hearings . The defenses specifi-
cally enumerated (1)—(7) in subdivision (b) of this rule, 
whether made in a pleading or by motion, and the motion 
for judgment mentioned in subdivision (c) of this rule 
shall be heard and determined before trial on application 
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of any party, unless the court orders that the hearing and 
determination thereof be deferred until the trial.

(e) Motion  for  More  Defi nite  Statem ent . If a 
pleading to which a responsive pleading is permitted is so 
vague or ambiguous that a party cannot reasonably be 
required to frame a responsive pleading, he may move 
for a more definite statement before interposing his re-
sponsive pleading. The motion shall point out the defects 
complained of and the details desired. If the motion is 
granted and the order of the court is not obeyed within 
10 days after notice of the order or within such other time 
as the court may fix, the court may strike the pleading to 
which the motion was directed or make such order as it 
deems just.

(f) Motio n  to  Strike . Upon motion made by a party 
before responding to a pleading or, if no responsive plead-
ing is permitted by these rules, upon motion made by a 
party within 20 days after the service of the pleading 
upon him or upon the court’s own initiative at any time, 
the court may order stricken from any pleading any insuf-
ficient defense or any redundant, immaterial, impertinent, 
or scandalous matter.

(g) Conso lidatio n  of  Def ens es . A party who makes 
a motion under this rule may join with it the other motions 
herein provided for and then available to him. If a party 
makes a motion under this rule and does not include 
therein all defenses and objections then available to him 
which this rule permits to be raised by motion, he shall 
not thereafter make a motion based on any of the defenses 
or objections so omitted, except as provided in subdivision 
(h) of this rule.

(h) Waive r  of  Defe nses . A party waives all defenses 
and objections which he does not present either by motion 
as hereinbefore provided or, if he has made no motion, 
in his answer or reply, except (1) that the defense of 
failure to state a claim upon which relief can be granted, 
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the defense of failure to join an indispensable party, and 
the objection of failure to state a legal defense to a claim 
may also be made by a later pleading, if one is permitted, 
or by motion for judgment on the pleadings or at the trial 
on the merits, and except (2) that, whenever it appears 
by suggestion of the parties or otherwise that the court 
lacks jurisdiction of the subject matter, the 6ourt shall 
dismiss the action. The objection or defense, if made at 
the trial, shall be disposed of as provided in Rule 15 (b) 
in the light of any evidence that may have been received.

Rule  13. Counterclaim  and  Cros s -Claim .

(a) Compulsory  Counte rclaim s . A pleading shall 
state as a counterclaim any claim which at the time of 
serving the pleading the pleader has against any opposing 
party, if it arises out of the transaction or occurrence that 
is the subject matter of the opposing party’s claim and 
does not require for its adjudication the presence of third 
parties of whom the court cannot acquire jurisdiction, 
except that such a claim need not be so stated if at the 
time the action was commenced the claim was the subject 
of another pending action.

(g) Cros s -Claim  Agains t  Co -Party . A pleading 
may state as a cross-claim any claim by one party against 
a co-party arising out of the transaction or occurrence 
that is the subject matter either of the original action 
or of a counterclaim therein or relating to any property 
that is the subject matter of the original action. Such 
cross-claim may include a claim that the party against 
whom it is asserted is or may be liable to the cross-claimant 
for all or part of a claim asserted in the action against the 
cross-claimant.

(i) Separate  Trials ; Sepa rate  Judgment . If the 
court orders separate trials as provided in Rule 42 (b), 
judgment on a counterclaim or cross-claim may be ren-
dered in accordance with the terms of Rule 54 (b) when 
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the court has jurisdiction so to do, even if the claims of 
the opposing party have been dismissed or otherwise dis-
posed of.

Rule  14. Third -Party  Practi ce .
(a) When  Defe ndant  May  Bring  in  Third  Party . 

Before the service of his answer a defendant may move 
ex parte or, after the service of his answer, on notice to 
the plaintiff, for leave as a third-party plaintiff to serve 
a summons and complaint upon a person not a party to 
the action who is or may be liable to him for all or part 
of the plaintiff’s claim against him. If the motion is 
granted and the summons and complaint are served, the 
person so served, hereinafter called the third-party de-
fendant, shall make his defenses to the third-party plain-
tiff’s claim as provided in Rule 12 and his counterclaims 
against the third-party plaintiff and cross-claims against 
other third-party defendants as provided in Rule 13. The 
third-party defendant may assert against the plaintiff any 
defenses which the third-party plaintiff has to the plain-
tiff’s claim. The third-party defendant may also assert 
any claim against the plaintiff arising out of the transac-
tion or occurrence that is the subject matter of the plain-
tiff’s claim against the third-party plaintiff. The plaintiff 
may assert any claim against the third-party defendant 
arising out of the transaction or occurrence that is the 
subject matter of the plaintiff’s claim against the third- 
party plaintiff, and the third-party defendant thereupon 
shall assert his defenses as provided in Rule 12 and his 
counterclaims and cross-claims as provided in Rule 13. A 
third-party defendant may proceed under this rule against 
any person not a party to the action who is or may be 
liable to him for all or part of the claim made in the action 
against the third-party defendant.

Rule  17. Parties  Plainti ff  and  Defen dant ; Capa city .
(b) Capa city  to  Sue  or  Be Sued . The capacity of 

an individual, other than one acting in a representative 
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capacity, to sue or be sued shall be determined by the law 
of his domicile. The capacity of a corporation to sue or 
be sued shall be determined by the law under which it 
was organized. In all other cases capacity to sue or be 
sued shall be determined by the law of the state in which 
the district court is held, except (1) that a partnership or 
other unincorporated association, which has no such ca-
pacity by the law of such state, may sue or be sued in its 
common name for the purpose of enforcing for or against 
it a substantive right existing under the Constitution or 
laws of the United States, and (2) that the capacity of 
a receiver appointed by a court of the United States to 
sue or be sued in a court of the United States is governed 
by Rule 66.

Rule  24. Interve ntion .

(a) Intervent ion  of  Right . Upon timely applica-
tion anyone shall be permitted to intervene in an action: 
(1) when a statute of the United States confers an un-
conditional right to intervene; or (2) when the representa-
tion of the applicant’s interest by existing parties is or 
may be inadequate and the applicant is or may be bound 
by a judgment in the action; or (3) when the applicant 
is so situated as to be adversely affected by a distribution 
or other disposition of property which is in the custody 
or subject to the control or disposition of the court or an 
officer thereof.

(b) Permi ssive  Interv enti on . Upon timely appli-
cation anyone may be permitted to intervene in an action: 
(1) when a statute of the United States confers a condi-
tional right to intervene; or (2) when an applicant’s claim 
or defense and the main action have a question of law or 
fact in common. When a party to an action relies for 
ground of claim or defense upon any statute or executive 
order administered by a federal or state governmental offi-
cer or agency or upon any regulation, order, requirement, 
or agreement issued or made pursuant to the statute or 
executive order, the officer or agency upon timely appli-
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cation may be permitted to intervene in the action. In 
exercising its discretion the court shall consider whether 
the intervention will unduly delay or prejudice the adjudi-
cation of the rights of the original parties.

Rule  26. Deposi tions  Pendin g  Action .

(a) When  Deposi tions  May  Be  Taken . Any party 
may take the testimony of any person, including a party, 
by deposition upon oral examination or written interroga-
tories for the purpose of discovery or for use as evidence 
in the action or for both purposes. After commencement 
of the action the deposition may be taken without leave 
of court, except that leave, granted with or without notice, 
must be obtained if notice of the taking is served by the 
plaintiff within 20 days after commencement of the action. 
The attendance of witnesses may be compelled by the use 
of subpoena as provided in Rule 45. Depositions shall 
be taken only in accordance with these rules. The deposi-
tion of a person confined in prison may be taken only by 
leave of court on such terms as the court prescribes.

(b) Scope  of  Examination . Unless otherwise or-
dered by the court as provided by Rule 30 (b) or (d), the 
deponent may be examined regarding any matter, not 
privileged, which is relevant to the subject matter in-
volved in the pending action, whether it relates to the 
claim or defense of the examining party or to the claim 
or defense of any other party, including the existence, 
description, nature, custody, condition and location of any 
books, documents, or other tangible things and the identity 
and location of persons having knowledge of relevant facts. 
It is not ground for objection that the testimony will be 
inadmissible at the trial if the testimony sought appears 
reasonably calculated to lead to the discovery of admissible 
evidence.
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Rule  27. Depo si ti ons  Before  Action  or  Pending  
Appeal .

(a) Before  Actio n .
(3) Order and Examination. If the court is satis-

fied that the perpetuation of the testimony may pre-
vent a failure or delay of justice, it shall make an 
order designating or describing the persons whose 
depositions may be taken and specifying the subject 
matter of the examination and whether the deposi-
tions shall be taken upon oral examination or written 
interrogatories. The depositions may then be taken 
in accordance with these rules; and the court may 
make orders of the character provided for by Rules 
34 and 35. For the purpose of applying these rules 
to depositions for perpetuating testimony, each refer-
ence therein to the court in which the action is pend-
ing shall be deemed to refer to the court in which the 
petition for such deposition was filed.

(b) Pending  Appe al . If an appeal has been taken 
from a judgment of a district court or before the taking 
of an appeal if the time therefor has not expired, the dis-
trict court in which the judgment was rendered may allow 
the taking of the depositions of witnesses to perpetuate 
their testimony for use in the event of further proceedings 
in the district court. In such case the party who desires 
to perpetuate the testimony may make a motion in the 
district court for leave to take the depositions, upon the 
same notice and service thereof as if the action was pend-
ing in the district court. The motion shall show (1) the 
names and addresses of persons to be examined and the 
substance of the testimony which he expects to elicit from 
each; (2) the reasons for perpetuating their testimony. 
If the court finds that the perpetuation of the testimony 
is proper to avoid a failure or delay of justice, it may make 
an order allowing the depositions to be taken and may 
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make orders of the character provided for by Rules 34 and 
35, and thereupon the depositions may be taken and used 
in the same manner and under the same conditions as are 
prescribed in these rules for depositions taken in actions 
pending in the district court.

Rule  28. Pers ons  Before  Whom  Depo si tions  May  Be  
Taken .

(a) Within  the  Unite d  States . Within the United 
States or within a territory or insular possession subject 
to the dominion of the United States, depositions shall 
be taken before an officer authorized to administer oaths 
by the laws of the United States or of the place where the 
examination is held, or before a person appointed by the 
court in which the action is pending. A person so ap-
pointed has power to administer oaths and take 
testimony.

Rule  33. Interr ogatories  to  Parti es .

Any party may serve upon any adverse party written 
interrogatories to be answered by the party served or, if 
the party served is a public or private corporation or a 
partnership or association, by any officer or agent, who 
shall furnish such information as is available to the party. 
Interrogatories may be served after commencement of the 
action and without leave of court, except that, if service 
is made by the plaintiff within 10 days after such com-
mencement, leave of court granted with or without notice 
must first be obtained. The interrogatories shall be 
answered separately and fully in writing under oath. The 
answers shall be signed by the person making them; and 
the party upon whom the interrogatories have been served 
shall serve a copy of the answers on the party submitting 
the interrogatories within 15 days after the service of the 
interrogatories, unless the court, on motion and notice and 
for good cause shown, enlarges or shortens the time. 
Within 10 days after service of interrogatories a party may 
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serve written objections thereto together with a notice of 
hearing the objections at the earliest practicable time. 
Answers to interrogatories to which objection is made 
shall be deferred until the objections are determined.

Interrogatories may relate to any matters which can 
be inquired into under Rule 26 (b), and the answers may 
be used to the same extent as provided in Rule 26 (d) for 
the use of the deposition of a party. Interrogatories may 
be served after a deposition has been taken, and a deposi-
tion may be sought after interrogatories have been an-
swered, but the court, on motion of the deponent or the 
party interrogated, may make such protective order as 
justice may require. The number of interrogatories or of 
sets of interrogatories to be served is not limited except 
as justice requires to protect the party from annoyance, 
expense, embarrassment, or oppression. The provisions 
of Rule 30 (b) are applicable for the protection of the 
party from whom answers to interrogatories are sought 
under this rule.

Rule  34. Disco very  and  Production  of  Documents  
and  Things  for  Inspe cti on , Copy ing , or  Photo -
graphing .

Upon motion of any party showing good cause therefor 
and upon notice to all other parties, and subject to the 
provisions of Rule 30 (b), the court in which an action 
is pending may (1) order any party to produce and permit 
the inspection and copying or photographing, by or on 
behalf of the moving party, of any designated documents, 
papers, books, accounts, letters, photographs, objects, or 
tangible things, not privileged, which constitute or con-
tain evidence relating to any of the matters within the 
scope of the examination permitted by Rule 26 (b) and 
which are in his possession, custody, or control; or (2) 
order any party to permit entry upon designated land or 
other property in his possession or control for the purpose 
of inspecting, measuring, surveying, or photographing the 
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property or any designated object or operation thereon 
within the scope of the examination permitted by Rule 
26 (b). The order shall specify the time, place, and man-
ner of making the inspection and taking the copies and 
photographs and may prescribe such terms and conditions 
as are just.

Rule  36. Admis sio n  of  Facts  and  of  Genuineness  of  
Documents .

(a) Reque st  for  Admis sion . After commencement of 
an action a party may serve upon any other party a written 
request for the admission by the latter of the genuineness 
of any relevant documents described in and exhibited with 
the request or of the truth of any relevant matters of fact 
set forth in the request. If a plaintiff desires to serve a 
request within 10 days after commencement of the action 
leave of court, granted with or without notice, must be 
obtained. Copies of the documents shall be served with 
the request unless copies have already been furnished. 
Each of the matters of which an admission is requested 
shall be deemed admitted unless, within a period desig-
nated in the request, not less than 10 days after service 
thereof or within such shorter or longer time as the court 
may allow on motion and notice, the party to whom the 
request is directed serves upon the party requesting the 
admission either (1) a sworn statement denying specifi-
cally the matters of which an admission is requested or 
setting forth in detail the reasons why he cannot truthfully 
admit or deny those matters or (2) written objections on 
the ground that some or all of the requested admissions 
are privileged or irrelevant or that the request is other-
wise improper in whole or in part, together with a notice 
of hearing the objections at the earliest practicable time. 
If written objections to a part of the request are made, 
the remainder of the request shall be answered within the 
period designated in the request. A denial shall fairly 
meet the substance of the requested admission, and when 
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good faith requires that a party deny only a part or a 
qualification of a matter of which an admission is re-
quested, he shall specify so much of it as is true and deny 
only the remainder.

Rule  41. Dismi ss al  of  Action s .

(a) Volunta ry  Dis mi ssal : Eff ect  Thereof .
(1) By Plaintiff; By Stipulation. Subject to the 

provisions of Rule 23 (c), of Rule 66, and of any 
statute of the United States, an action may be dis-
missed by the plaintiff without order of court (i) by 
filing a notice of dismissal at any time before service 
by the adverse party of an answer or of a motion for 
summary judgment, whichever first occurs, or (ii) by 
filing a stipulation of dismissal signed by all parties 
who have appeared in the action. Unless otherwise 
stated in the notice of dismissal or stipulation, the 
dismissal is without prejudice, except that a notice 
of dismissal operates as an adjudication upon the 
merits when filed by a plaintiff who has once dis-
missed in any court of the United States or of any 
state an action based on or including the same 
claim.

(b) Involuntary  Dism iss al : Eff ect  Thereof . For 
failure of the plaintiff to prosecute or to comply with these 
rules or any order of court, a defendant may move for 
dismissal of an action or of any claim against him. After 
the plaintiff has completed the presentation of his evi-
dence, the defendant, without waiving his right to offer 
evidence in the event the motion is not granted, may move 
for a dismissal on the ground that upon the facts and the 
law the plaintiff has shown no right to relief. In an 
action tried by the court without a jury the court as trier 
of the facts may then determine them and render judg-
ment against the plaintiff or may decline to render any 
judgment until the close of all the evidence. If the court

727731 0—47---- 60
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renders judgment on the merits against the plaintiff, the 
court shall make findings as provided in Rule 52 (a). 
Unless the court in its order for dismissal otherwise speci-
fies, a dismissal under this subdivision and any dismissal 
not provided for in this rule, other than a dismissal for 
lack of jurisdiction or for improper venue, operates as an 
adjudication upon the merits.

Rule  45. Subpoena .

(b) For  Production  of  Docum enta ry  Evidence . A 
subpoena may also command the person to whom it is 
directed to produce the books, papers, documents, or tan-
gible things designated therein; but the court, upon mo-
tion made promptly and in any event at or before the 
time specified in the subpoena for compliance therewith, 
may (1) quash or modify the subpoena if it is unreason-
able and oppressive or (2) condition denial of the motion 
upon the advancement by the person in whose behalf 
the subpoena is issued of the reasonable cost of producing 
the books, papers, documents, or tangible things.

(d) Subpoena  for  Taking  Deposi tions  ; Place  of  Ex -
amination .

(1) Proof of service of a notice to take a deposition 
as provided in Rules 30 (a) and 31 (a) constitutes 
a sufficient authorization for the issuance by the clerk 
of the district court for the district in which the depo-
sition is to be taken of subpoenas for the persons 
named or described therein. The subpoena may 
command the person to whom it is directed to produce 
designated books, papers, documents, or tangible 
things which constitute or contain evidence relating 
to any of the matters within the scope of the examina-
tion permitted by Rule 26 (b), but in that event the 
subpoena will be subject to the provisions of subdivi-
sion (b) of Rule 30 and subdivision (b) of this 
Rule 45.
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(2) A resident of the district in which the deposi-
tion is to be taken may be required to attend an 
examination only in the county wherein he resides 
or is employed or transacts his business in person, or 
at such other convenient place as is fixed by an order 
of court. A nonresident of the district may be re-
quired to attend only in the county wherein he is 
served with a subpoena, or within 40 miles from the 
place of service, or at such other convenient place 
as is fixed by an order of court.

Rule  52. Find ing s  by  the  Court .

(a) Effe ct . In all actions tried upon the facts with-
out a jury or with an advisory jury, the court shall find 
the facts specially and state separately its conclusions of 
law thereon and direct the entry of the appropriate judg-
ment; and in granting or refusing interlocutory injunc-
tions the court shall similarly set forth the findings of 
fact and conclusions of law which constitute the grounds 
of its action. Requests for findings are not necessary 
for purposes of review. Findings of fact shall not be set 
aside unless clearly erroneous, and due regard shall be 
given to the opportunity of the trial court to judge of the 
credibility of the witnesses. The findings of a master, to 
the extent that the court adopts them, shall be considered 
as the findings of the court. If an opinion or memoran-
dum of decision is filed, it will be sufficient if the findings 
of fact and conclusions of law appear therein. Findings 
of fact and conclusions of law are unnecessary on decisions 
of motions under Rules 12 or 56 or any other motion 
except as provided in Rule 41 (b).

Rule  54. Judgment ; Costs .

(b) Judgment  Upon  Multi ple  Claim s . When more 
than one claim for relief is presented in an action, whether 
as a claim, counterclaim, cross-claim, or third-party claim, 
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the court may direct the entry of a final judgment upon 
one or more but less than all of the claims only upon an 
express determination that there is no just reason for delay 
and upon an express direction for the entry of judgment. 
In the absence of such determination and direction, any 
order or other form of decision, however designated, which 
adjudicates less than all the claims shall not terminate 
the action as to any of the claims, and the order or other 
form of decision is subject to revision at any time before 
the entry of judgment adjudicating all the claims.

Rule  56. Summ ary  Judgment .

(a) For  Claimant . A party seeking to recover upon 
a claim, counterclaim, or cross-claim or to obtain a declara-
tory judgment may, at any time after the expiration of 
20 days from the commencement of the action or after 
service of a motion for summary judgment by the adverse 
party, move with or without supporting affidavits for a 
summary judgment in his favor upon all or any part 
thereof.

(c) Motio n  and  Proce edings  Thereon . The motion 
shall be served at least 10 days before the time fixed for 
the hearing. The adverse party prior to the day of hear-
ing may serve opposing affidavits. The judgment sought 
shall be rendered forthwith if the pleadings, depositions, 
and admissions on file, together with the affidavits, if any, 
show that there is no genuine issue as to any material fact 
and that the moving party is entitled to a judgment as a 
matter of law. A summary judgment, interlocutory in 
character, may be rendered on the issue of liability alone 
although there is a genuine issue as to the amount of 
damages.

Rule  58. Entry  of  Judgment .

Unless the court otherwise directs and subject to the 
provisions of Rule 54 (b), judgment upon the verdict of 
a jury shall be entered forthwith by the clerk; but the 
court shall direct the appropriate judgment to be entered 
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upon a special verdict or upon a general verdict accom-
panied by answers to interrogatories returned by a jury 
pursuant to Rule 49. When the court directs that a party 
recover only money or costs or that all relief be denied, 
the clerk shall enter judgment forthwith upon receipt by 
him of the direction; but when the court directs entry of 
judgment for other relief, the judge shall promptly settle 
or approve the form of the judgment and direct that it be 
entered by the clerk. The notation of a judgment in the 
civil docket as provided by Rule 79 (a) constitutes the 
entry of the judgment; and the judgment is not effective 
before such entry. The entry of the judgment shall not be 
delayed for the taxing of costs.

Rule  59. New  Trials ; Amendment  of  Judgm ents .

(b) Time  for  Motion . A motion for a new trial shall 
be served not later than 10 days after the entry of the 
judgment.

(e) Motion  to  Alter  or  Amend  a  Judgment . A mo-
tion to alter or amend the judgment shall be served not 
later than 10 days after entry of the judgment.

Rule  60. Relief  From  Judgment  or  Order .

(a) Cleri cal  Mist akes . Clerical mistakes in judg-
ments, orders or other parts of the record and errors 
therein arising from oversight or omission may be cor-
rected by the court at any time of its own initiative or on 
the motion of any party and after such notice, if any, as 
the court orders. During the pendency of an appeal, such 
mistakes may be so corrected before the appeal is docketed 
in the appellate court, and thereafter while the appeal is 
pending may be so corrected with leave of the appellate 
court.

(b) Mis takes ; Inadvertence ; Excusable  Neglect ; 
Newly  Discov ered  Evidence ; Fraud , Etc . On motion 
and upon such terms as are just, the court may relieve a 
party or his legal representative from a final judgment, 
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order, or proceeding for the following reasons: (1) mis-
take, inadvertence, surprise, or excusable neglect; (2) 
newly discovered evidence which by due diligence could 
not have been discovered in time to move for a new trial 
under Rule 59 (b); (3) fraud (whether heretofore denom-
inated intrinsic or extrinsic), misrepresentation, or other 
misconduct of an adverse party; (4) the judgment is void; 
(5) the judgment has been satisfied, released, or dis-
charged, or a prior judgment upon which it is based has 
been reversed or otherwise vacated, or it is no longer equi-
table that the judgment should have prospective appli-
cation; or (6) any other reason justifying relief from the 
operation of the judgment. The motion shall be made 
within a reasonable time, and for reasons (1), (2), and (3) 
not more than one year after the judgment, order, or pro-
ceeding was entered or taken. A motion under this sub-
division (b) does not affect the finality of a judgment or 
suspend its operation. This rule does not limit the power 
of a court to entertain an independent action to relieve a 
party from a judgment, order, or proceeding, or to grant 
relief to a defendant not actually personally notified as 
provided in Section 57 of the Judicial Code, U. S. C., Title 
28, § 118, or to set aside a judgment for fraud upon the 
court. Writs of coram nobis, coram vobis, audita querela, 
and bills of review and bills in the nature of a bill of re-
view, are abolished, and the procedure for obtaining any 
relief from a judgment shall be by motion as prescribed in 
these rules or by an independent action.

Rule  62. Stay  of  Proce edings  to  Enforce  a  Judgment .

(b) Stay  on  Motion  for  New  Trial  or  for  Judgment . 
In its discretion and on such conditions for the security 
of the adverse party as are proper, the court may stay the 
execution of or any proceedings to enforce a judgment 
pending the disposition of a motion for a new trial or to 
alter or amend a judgment made pursuant to Rule 59, or 
of a motion for relief from a judgment or order made 
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pursuant to Rule 60, or of a motion for judgment in ac-
cordance with a motion for a directed verdict made pursu-
ant to Rule 50, or of a motion for amendment to the find-
ings or for additional findings made pursuant to Rule 
52 (b).

(h) Stay  of  Judgment  Upon  Multipl e Claims . 
When a court has ordered a final judgment on some but 
not all of the claims presented in the action under the 
conditions stated in Rule 54 (b), the court may stay en-
forcement of that judgment until the entering of a subse-
quent judgment or judgments and may prescribe such con-
ditions as are necessary to secure the benefit thereof to the 
party in whose favor the judgment is entered.

Rule  65. Injuncti ons .

(c) Security . No  restraining order or preliminary in-
junction shall issue except upon the giving of security 
by the applicant, in such sum as the court deems proper, 
for the payment of such costs and damages as may be 
incurred or suffered by any party who is found to have 
been wrongfully enjoined or restrained. No such security 
shall be required of the United States or of an officer or 
agency thereof.

A surety upon a bond or undertaking under this rule 
submits himself to the jurisdiction of the court and irrev-
ocably appoints the clerk of the court as his agent upon 
whom any papers affecting his liability on the bond or 
undertaking may be served. His liability may be enforced 
on motion without the necessity of an independent action. 
The motion and such notice of the motion as the court 
prescribes may be served on the clerk of the court who 
shall forthwith mail copies to the persons giving the secu-
rity if their addresses are known.

Rule  66. Rece iver s  Appointed  by  Federal  Courts .

An action wherein a receiver has been appointed shall 
not be dismissed except by order of the court. A receiver 
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shall have the capacity to sue in any district court without 
ancillary appointment; but actions against a receiver may 
not be commenced without leave of the court appointing 
him except when authorized by a statute of the United 
States. The practice in the administration of estates by 
receivers or by other similar officers appointed by the court 
shall be in accordance with the practice heretofore fol-
lowed in the courts of the United States or as provided 
in rules promulgated by the district courts. In all other 
respects the action in which the appointment of a receiver 
is sought or which is brought by or against a receiver is 
governed by these rules.

Rule  68. Off er  of  Judgment .

At any time more than 10 days before the trial begins, 
a party defending against a claim may serve upon the 
adverse party an offer to allow judgment to be taken 
against him for the money or property or to the effect 
specified in his offer, with costs then accrued. If within 
10 days after the service of the offer the adverse party 
serves written notice that the offer is accepted, either party 
may then file the offer and notice of acceptance together 
with proof of service thereof and thereupon the clerk shall 
enter judgment. An offer not accepted shall be deemed 
withdrawn and evidence thereof is not admissible except 
in a proceeding to determine costs. If the judgment 
finally obtained by the offeree is not more favorable than 
the offer, the offeree must pay the costs incurred after the 
making of the offer. The fact that an offer is made but 
not accepted does not preclude a subsequent offer.

Rule  73. Appe al  to  a  Circui t  Court  of  Appe als .

(a) When  and  How  Taken . When an appeal is per-
mitted by law from a district court to a circuit court of 
appeals the time within which an appeal may be taken 
shall be 30 days from the entry of the judgment appealed 
from unless a shorter time is provided by law, except that
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in any action in which the United States or an officer or 
agency thereof is a party the time as to all parties shall 
be 60 days from such entry, and except that upon a show-
ing of excusable neglect based on a failure of a party to 
learn of the entry of the judgment the district court in 
any action may extend the time for appeal not exceeding 
30 days from the expiration of the original time herein 
prescribed. The running of the time for appeal is termi-
nated by a timely motion made pursuant to any of the 
rules hereinafter enumerated, and the full time for appeal 
fixed in this subdivision commences to run and is to be 
computed from the entry of any of the following orders 
made upon a timely motion under such rules: granting 
or denying a motion for judgment under Rule 50 (b); 
or granting or denying a motion under Rule 52 (b) to 
amend or make additional findings of fact, whether or 
not an alteration of the judgment would be required if 
the motion is granted; or granting or denying a motion 
under Rule 59 to alter or amend the judgment; or denying 
a motion for a new trial under Rule 59.

A party may appeal from a judgment by filing with 
the district court a notice of appeal. Failure of the ap-
pellant to take any of the further steps to secure the review 
of the judgment appealed from does not affect the validity 
of the appeal, but is ground only for such remedies as are 
specified in this rule or, when no remedy is specified, for 
such action as the appellate court deems appropriate, 
which may include dismissal of the appeal. If an appeal 
has not been docketed, the parties, with the approval of 
the district court, may dismiss the appeal by stipulation 
filed in that court, or that court may dismiss the appeal 
upon motion and notice by the appellant.

(g) Docketing  and  Record  on  Appeal . The record 
on appeal as provided for in Rules 75 and 76 shall be filed 
with the appellate court and the appeal there docketed 
within 40 days from the date of filing the notice of appeal; 
except that, when more than one appeal is taken from the 
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same judgment to the same appellate court, the district 
court may prescribe the time for filing and docketing, 
which in no event shall be less than 40 days from the date 
of filing the first notice of appeal. In all cases the district 
court in its discretion and with or without motion or notice 
may extend the time for filing the record on appeal and 
docketing the appeal, if its order for extension is made 
before the expiration of the period for filing and docketing 
as originally prescribed or as extended by a previous order; 
but the district court shall not extend the time to a day 
more than 90 days from the date of filing the first notice 
of appeal.

Rule  75. Record  on  Appe al  to  a  Circuit  Court  of  
Appe als .

(a) Designat ion  of  Conte nts  of  Record  on  Appeal . 
Promptly after an appeal to a circuit court of appeals is 
taken, the appellant shall serve upon the appellee and 
file with the district court a designation of the portions 
of the record, proceedings, and evidence to be contained 
in the record on appeal, unless the appellee has already 
served and filed a designation. Within 10 days after the 
service and filing of such a designation, any other party 
to the appeal may serve and file a designation of addi-
tional portions of the record, proceedings, and evidence 
to be included. If the appellee files the original desig-
nation, the parties shall proceed under subdivision (b) 
of this rule as if the appellee were the appellant.

(b) Transcript . If there be designated for inclusion 
any evidence or proceeding at a trial or hearing which was 
stenographically reported, the appellant shall file with his 
designation a copy of the reporter’s transcript of the evi-
dence or proceedings included in his designation. If the 
designation includes only part of the reporter’s transcript, 
the appellant shall file a copy of such additional parts 
thereof as the appellee may need to enable him to desig-
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nate and file the parts he desires to have added, and if 
the appellant fails to do so the court on motion may re-
quire him to furnish the additional parts needed. The 
copy so filed by the appellant shall be available for the use 
of the other parties. In the event that a copy of the 
reporter’s transcript or of the necessary portions thereof 
is already on file, the appellant shall not be required to 
file an additional copy. When the rules of the circuit 
court of appeals so require, the appellant shall furnish 
a second copy of the transcript for use in the appellate 
court.

(d) Statement  of  Point s . No  assignment of errors 
is necessary. If the appellant does not designate for in-
clusion the complete record and all the proceedings and 
evidence in the action, he shall serve with his designation 
a concise statement of the points on which he intends 
to rely on the appeal.

(g) Record  to  be  Prepare d by  Clerk —Necess ary  
Parts . The clerk of the district court, under his hand and 
the seal of the court, shall transmit to the appellate court 
a true copy of the matter designated by the parties, but 
shall always include, whether or not designated, copies 
of the following: the material pleadings without unneces-
sary duplication; the verdict or the findings of fact and 
conclusions of law together with the direction for the entry 
of judgment thereon; in an action tried without a jury, the 
master’s report, if any; the opinion; the judgment or part 
thereof appealed from; the notice of appeal with date of 
filing; the designations or stipulations of the parties as to 
matter to be included in the record; and any statement by 
the appellant of the points on which he intends to rely. 
The matter so certified and transmitted constitutes the 
record on appeal. The clerk shall transmit with the 
record on appeal a copy thereof when a copy is required by 
the rules of the circuit court of appeals. The copy of the 
transcript filed as provided in subdivision (b) of this rule 
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shall be certified by the clerk as a part of the record on 
appeal and the clerk may not require an additional copy as 
a requisite to certification.

(h) Power  of  Court  to  Correct  or  Modify  Record .
It is not necessary for the record on appeal to be ap-

proved by the district court or judge thereof except as 
provided in subdivisions (m) and (n) of this rule and in 
Rule 76, but, if any difference arises as to whether the 
record truly discloses what occurred in the district court, 
the difference shall be submitted to and settled by that 
court and the record made to conform to the truth. If 
anything material to either party is omitted from the 
record on appeal by error or accident or is misstated 
therein, the parties by stipulation, or the district court, 
either before or after the record is transmitted to the 
appellate court, or the appellate court, on a proper sugges-
tion or of its own initiative, may direct that the omission 
or misstatement shall be corrected, and if necessary that 
a supplemental record shall be certified and transmitted 
by the clerk of the district court. All other questions as 
to the content and form of the record shall be presented 
to the circuit court of appeals.

(m) Appeals  in  Forma  Pauperis . Upon leave to 
proceed in forma pauperis, the district court may by order 
specify some different and more economical manner by 
which the record on appeal may be prepared and settled, 
to the end that the appellant may be enabled to present 
his case to the appellate court.

(n) Appe als  When  no  Stenog raphi c  Report  Was  
Made . In the event no stenographic report of the evi-
dence or proceedings at a hearing or trial was made, the 
appellant may prepare a statement of the evidence or 
proceedings from the best available means, including his 
recollection, for use instead of a stenographic transcript. 
This statement shall be served on the appellee who may 
serve objections or propose amendments thereto within 
10 days after service upon him. Thereupon the state-
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ment, with the objections or proposed amendments, shall 
be submitted to the district court for settlement and ap-
proval and as settled and approved shall be included by 
the clerk of the court in the record on appeal.

(o) Rule  for  Transmi ssion  of  Origi nal  Papers . 
Whenever a circuit court of appeals provides by rule for 
the hearing of appeals on the original papers, the clerk of 
the district court shall transmit them to the appellate court 
in lieu of the copies provided by this Rule 75. The trans-
mittal shall be within such time or extended time as is 
provided in Rule 73 (g), except that the district court 
by order may fix a shorter time. The clerk shall transmit 
all the original papers in the file dealing with the action 
or the proceeding in which the appeal is taken, with the 
exception of such omissions as are agreed upon by written 
stipulation of the parties on file, and shall append his cer-
tificate identifying the papers with reasonable definiteness. 
If a transcript of the testimony is on file the clerk shall 
transmit that also; otherwise the appellant shall file with 
the clerk for transmission such transcript of the testimony 
as he deems necessary for his appeal subject to the right 
of an appellee either to file additional portions or to pro-
cure an order from the district court requiring the appel-
lant to do so. After the appeal has been disposed of, the 
papers shall be returned to the custody of the district 
court. The provisions of subdivisions (h), (j), (k), (1), 
(m), and (n) shall be applicable but with reference to the 
original papers as herein provided rather than to a copy 
or copies.

Rule  77. Dis trict  Courts  and  Clerks .

(d) Notice  of  Orders  or  Judgm ents . Immediately 
upon the entry of an order or judgment the clerk shall 
serve a notice of the entry by mail in the manner provided 
for in Rule 5 upon every party affected thereby who is not 
in default for failure to appear, and shall make a note in 
the docket of the mailing. Such mailing is sufficient notice 
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for all purposes for which notice of the entry of an order is 
required by these rules; but any party may in addition 
serve a notice of such entry in the manner provided in 
Rule 5 for the service of papers. Lack of notice of the 
entry by the clerk does not affect the time to appeal or 
relieve or authorize the court to relieve a party for failure 
to appeal within the time allowed, except as permitted in 
Rule 73 (a).

Rule  79. Books  and  Records  Kept  by  the  Clerk  and  
Entries  Therein .

(a) Civil  Docket . The clerk shall keep a book known 
as “civil docket” of such form and style as may be pre-
scribed by the Director of the Administrative Office of 
the United States Courts with the approval of the Judi-
cial Conference of Senior Circuit Judges, and shall enter 
therein each civil action to which these rules are made 
applicable. Actions shall be assigned consecutive file 
numbers. The file number of each action shall be noted 
on the folio of the docket whereon the first entry of the 
action is made. All papers filed with the clerk, all process 
issued and returns made thereon, all appearances, orders, 
verdicts, and judgments shall be noted chronologically in 
the civil docket on the folio assigned to the action and 
shall be marked with its file number. These notations 
shall be brief but shall show the nature of each paper 
filed or writ issued and the substance of each order or 
judgment of the court and of the returns showing execu-
tion of process. The notation of an order or judgment 
shall show the date the notation is made. When in an 
action trial by jury has been properly demanded or or-
dered the clerk shall enter the word “jury” on the folio 
assigned to that action.

(b) Civil  Judgments  and  Orders . The clerk shall 
keep, in such form and manner as the Director of the Ad-
ministrative Office of the United States Courts with the 
approval of the Judicial Conference of Senior Circuit 
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Judges may prescribe, a correct copy of every final judg-
ment or appealable order, or order affecting title to or 
lien upon real or personal property, and any other order 
which the court may direct to be kept.

(c) Indices ; Calendars . Suitable indices of the civil 
docket and of every civil judgment and order referred to 
in subdivision (b) of this rule shall be kept by the clerk 
under the direction of the court. There shall be prepared 
under the direction of the court calendars of all actions 
ready for trial, which shall distinguish “jury actions” from 
“court actions.”

(d) Other  Books  and  Records  of  the  Clerk . The 
clerk shall also keep such other books and records as may 
be required from time to time by the Director of the Ad-
ministrative Office of the United States Courts with the 
approval of the Judicial Conference of Senior Circuit 
Judges.

Rule  80. Stenog raphe r ; Stenographi c Report  or  
Trans crip t  as  Evidence .

(a) Stenographe r . (Abrogated.)
(b) Offi cial  Stenog raphe r . (Abrogated.)

Rule  81. Appli cabil ity  in  Genera l .

(a) To What  Proceedings  Appli cable .
(2) In the following proceedings appeals are gov-

erned by these rules, but they are not applicable 
otherwise than on appeal except to the extent that 
the practice in such proceedings is not set forth in 
statutes of the United States and has heretofore con-
formed to the practice in actions at law or suits in 
equity: admission to citizenship, habeas corpus, quo 
warranto, and forfeiture of property for violation of 
a statute of the United States. The requirements 
of U. S. C., Title 28, § 466, relating to certification 
of probable cause in certain appeals in habeas corpus 
cases remain in force,
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(3) In proceedings under the Act of February 12, 
1925, c. 213 (43 Stat. 883), U. S. C., Title 9, relating 
to arbitration, or under the Act of May 20, 1926, 
c. 347, § 9 (44 Stat. 585), U. S. C., Title 45, § 159, 
relating to boards of arbitration of railway labor dis-
putes, these rules apply to appeals, but otherwise only 
to the extent that matters of procedure are not pro-
vided for in those statutes. These rules apply (1) to 
proceedings to compel the giving of testimony or pro-
duction of documents in accordance with a subpoena 
issued by an officer or agency of the United States 
under any statute of the United States except as 
otherwise provided by statute or by rules of the dis-
trict court or by order of the court in the proceedings, 
and (2) to appeals in such proceedings.

(6) These rules do not apply to proceedings under 
the Act of September 13, 1888, c. 1015, § 13 (25 Stat. 
479), as amended, U. S. C., Title 8, § 282, relating 
to deportation of Chinese; they apply to proceedings 
for enforcement or review of compensation orders 
under the Longshoremen’s and Harbor Workers’ 
Compensation Act, Act of March 4,1927, c. 509, §§ 18, 
21 (44 Stat. 1434, 1436), U. S. C., Title 33, §§ 918, 
921, except to the extent that matters of procedure 
are provided for in that Act. The provisions for 
service by publication and for answer in proceedings 
to cancel certificates of citizenship under the Act of 
June 29,1906, c. 3592, § 15 (34 Stat. 601), as amended, 
U. S. C., Title 8, § 738, remain in effect.

(c) Removed  Actio ns . These rules apply to civil ac-
tions removed to the district courts of the United States 
from the state courts and govern all procedure after re-
moval. Repleading is not necessary unless the court so 
orders. In a removed action in which the defendant has 
not answered, he shall answer or present the other defenses 
or objections available to him under these rules within 
the time allowed for answer by the law of the state or 
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within 5 days after the filing of the transcript of the record 
in the district court of the United States, whichever period 
is longer, but in any event within 20 days after the filing 
of the transcript. If at the time of removal all necessary 
pleadings have been filed, a party entitled to trial by jury 
under Rule 38 and who has not already waived his right 
to such trial shall be accorded it, if his demand therefor 
is served within 10 days after the record of the action is 
filed in the district court of the United States.

(f) References  to  Offi cer  of  the  United  Stat es . 
Under any rule in which reference is made to an officer or 
agency of the United States, the term “officer” includes 
a collector of internal revenue, a former collector of in-
ternal revenue, or the personal representative of a de-
ceased collector of internal revenue.

Rule  84. Forms .

The forms contained in the Appendix of Forms are suf-
ficient under the rules and are intended to indicate the 
simplicity and brevity of statement which the rules con-
template.

Rule  86. Effec tive  Date .

(b) Effecti ve  Date  of  Amend ment s . The amend-
ments adopted by the Supreme Court on December 27, 
1946, and transmitted to the Attorney General on Janu-
ary 2, 1947, shall take effect on the day which is three 
months subsequent to the adjournment of the first regular 
session of the 80th Congress, but, if that day is prior to 
September 1, 1947, then these amendments shall take 
effect on September 1,1947. They govern all proceedings 
in actions brought after they take effect and also all further 
proceedings in actions then pending, except to the extent 
that in the opinion of the court their application in a 
particular action pending when the amendments take 
effect would not be feasible or would work injustice, in 
which event the former procedure applies.

727731 0—47---- 61



APPENDIX OF FOBMS

Form 17. Complaint for Infringement of Copyright and Unfair 
Competition.

1. Allegation of jurisdiction.
2. Prior to March, 1936, plaintiff, who then was and ever since has 

been a citizen of the United States, created and wrote an original book, 
entitled..............................................

3. This book contains a large amount of material wholly original 
with plaintiff and is copyrightable subject matter under the laws of 
the United States.

4. Between March 2, 1936, and March 10, 1936, plaintiff complied 
in all respects with the Act of (give citation) and all other laws gov-
erning copyright, and secured the exclusive rights and privileges in 
and to the copyright of said book, and received from the Register 
of Copyrights a certificate of registration, dated and identified as 
follows: “March 10, 1936, Class.................... , No...................... ”

5. Since March 10, 1936, said book has been published by plaintiff 
and all copies of it made by plaintiff or under his authority or license 
have been printed, bound, and published in strict conformity with 
the provisions of the Act of................................................and all other
laws governing copyright.

6. Since March 10, 1936, plaintiff has been and still is the sole pro-
prietor of all rights, title, and interest in and to the copyright in said 
book.

7. After March 10, 1936, defendant infringed said copyright by 
publishing and placing upon the market a book entitled 
 , which was copied largely from plain-
tiff’s copyrighted book, entitled....................................................

8. A copy of plaintiff’s copyrighted book is hereto attached as 
“Exhibit 1”; and a copy of defendant’s infringing book is hereto 
attached as “Exhibit 2.”

9. Plaintiff has notified defendant that defendant has infringed the 
copyright of plaintiff, and defendant has continued to infringe the 
copyright.

10. After March 10, 1936, and continuously since about................
................... , defendant has been publishing, selling and otherwise 
marketing the book entitled.................................................... , and has 

876
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thereby been engaging in unfair trade practices and unfair competi-
tion against plaintiff to plaintiff’s irreparable damage.

Wherefore plaintiff demands:
(1) That defendant, his agents, and servants be enjoined during 

the pendency of this action and permanently from infringing said 
copyright of said plaintiff in any manner, and from publishing, selling, 
marketing or otherwise disposing of any copies of the book 
entitled........................................

(2) That defendant be required to pay to plaintiff such damages 
as plaintiff has sustained in consequence of defendant’s infringement 
of said copyright and said unfair trade practices and unfair compe-
tition and to account for

(a) all gains, profits and advantages derived by defendant by 
said trade practices and unfair competition and

(b) all gains, profits, and advantages derived by defendant 
by his infringement of plaintiff’s copyright or such damages as 
to the court shall appear proper within the provisions of the copy-
right statutes, but not less than two hundred and fifty dollars.

(3) That defendant be required to deliver up to be impounded 
during the pendency of this action all copies of said book en-
titled in his possession or under his control
and to deliver up for destruction all infringing copies and all plates, 
molds, and other matter for making such infringing copies.

(4) That defendant pay to plaintiff the costs of this action and 
reasonable attorney’s fees to be allowed to the plaintiff by the court.

(5) That plaintiff have such other and further relief as is just.

Form 20. Answer Presenting Defenses Under Rule 12 (b).

NOTE (REVISED)

The above form contains examples of certain defenses provided for 
in Rule 12 (b). The first defense challenges the legal sufficiency of 
the complaint. It is a substitute for a general demurrer or a motion 
to dismiss.

The second defense embodies the old plea in abatement; the deci-
sion thereon, however, may well provide under Rules 19 and 21 for 
the citing in of the party rather than an abatement of the action.

The third defense is an answer on the merits.
The fourth defense is one of the affirmative defenses provided for in 

Rule 8 (c).
The answer also includes a counterclaim and a cross-claim.
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Form 22. Motion to Bring in Third-Party Defendant.

(Form for motion remains unchanged.)

Exhibit A

(Form for summons as part of Exhibit A remains unchanged.)

United States District Court for the Southern District of New York

Civil Action, File Number........

A. B., plaintiff ’
v.

C. D., DEFENDANT AND THIRD-PARTY PLAIN- mi- j n * n » • .’ , 1 hird-rarty Complaint.
TIFF

V.

E. F., THIRD-PARTY DEFENDANT

1. Plaintiff A. B. has filed against defendant C. D. a complaint, 
a copy of which is hereto attached as “Exhibit C.”

2. (Here state the grounds upon which C. D. is entitled to recover 
from E. F., all or part of what A. B. may recover from C. D. The 
statement should be framed as in an original complaint.) Wherefore 
C. D. demands judgment against third-party defendant E. F. for all 
sums that may be adjudged against defendant C. D. in favor of 
plaintiff A. B.

Signed:............................................................... ,
Attorney for C. D., Third-Party Plaintiff. 

Address:.......................................

Form 25. Request for Admission Under Rule 36.

Plaintiff A. B. requests defendant C. D. within .................  days
after service of this request to make the following admissions for 
the purpose of this action only and subject to all pertinent objec-
tions to admissibility which may be interposed at the trial:

1. That each of the following documents, exhibited with this request, 
is genuine.

(Here list the documents and describe each document.)
2. That each of the following statements is true.
(Here list the statements.)

Signed:............................................................... ,
Attorney for Plaintiff.

Address:..........................................
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