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NOTES.

1 Mr. Justice Roberts resigned effective July 31, 1945. He had been
an Associate Justice of this Court since June 2, 1930. See post,
p. VIL.

2 Mr. Justice Jackson was absent from the bench throughout the
October Term, 1945.

3 The Honorable Harold H. Burton, United States Senator from
Ohio, was nominated by President Truman on September 18, 1945,
to be Associate Justice; the nomination was confirmed by the Senate
September 19, 1945; he was commissioned September 22, 1945, took
the oath of office and was seated October 1, 1945. See post, p. 1X.
He took no part in the consideration or decision of the judgments or
orders announced on October 1 and 8, 1945.

4 Attorney General Biddle resigned effective June 30, 1945.

© Assistant Attorney General Tom C. Clark was nominated by
President Truman on May 24, 1945, to be Attorney General; the
nomination was confirmed by the Senate on June 14, 1945; he was
commissioned June 15, 1945; took the ocath June 30, 1945; and
entered on duty July 1, 1945.

% Solicitor General Fahy resigned effective September 27, 1945.

? The Honorable J. Howard McGrath, Governor of Rhode Island,
was nominated to be Solicitor General by President Truman on
September 28, 1945; the nomination was confirmed by the Senate
on October 3, 1945; he was commissioned on October 5, 1945; took
the oath and entered on duty October 8, 1945; and was admitted to
practice before this Court on the same day.
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SUPREME COURT OF THE UNITED STATES.
ALLOTMENT OF JUSTICES.

It is ordered that the following allotment be made of
the Chief Justice and Associate Justices of this Court
among the Circuits, agreeably to the Acts of Congress in
such case made and provided, and that such allotment be
entered of record, viz:

For the First Circuit, FELIXx FRANKFURTER, Associate
Justice.

For the Second Circuit, RoBertT H. JAcksonN, Associate
Justice.

For the Third Circuit, HaAroLp H. BurToN, Associate
Justice.

For the Fourth Circuit, Haruan F. Stone, Chief
Justice.

For the Fifth Circuit, Huco L. Brack, Associate
Justice.

For the Sixth Circuit, STANLEY REED, Associate Justice.

For the Seventh Circuit, FrRaNx MurpPHY, Associate
Justice.

For the Eighth Circuit, WiLey RuTLEDGE, Associate
Justice.

For the Ninth Circuit, WirLiam O. Doucras, Asso-
ciate Justice.

For the Tenth Circuit, WiLey RuTLEDGE, Associate
Justice.

For the District of Columbia, HArLAN F. StoNE, Chief
Justice.

October 15, 1945.

(For the next previous allotment, see 325 U. S. p. 1v.)
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SUPREME COURT OF THE UNITED STATES.

ALLOTMENT OF JUSTICES.

It is ordered that the following allotment be made of
the Chief Justice and Associate Justices of this Court
among the Circuits, agreeably to the Acts of Congress
in such case made and provided, and that such allotment
be entered of record, viz:

For the First Circuit, FELIXx FRANKFURTER, Associate
Justice.

For the Second Circuit, STaNLEY REED, Associate
Justice.

For the Third Circuit, HaAroLp H. BurTon, Associate
Justice.

For the Fourth Circuit, Haruan F. Stong, Chief
Justice.

For the Fifth Circuit, Huvco L. Brack, Associate
Justice.

For the Sixth Circuit, STANLEY REED, Associate Justice.

For the Seventh Circuit, FRANK MurrPHY, Associate
Justice.

For the Eighth Circuit, WiLEy RuTLEDGE, Associate
Justice.

For the Ninth Circuit, WirLiam O. DoucLas, Associate
Justice.

For the Tenth Circuit, WiLey RUTLEDGE, Associate
Justice.

For the Distriet of Columbia, HARLAN F. StoNE, Chief
Justice.

November 13, 1945.

(For the next previous allotment, see ante, p. v.)
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RESIGNATION OF MR. JUSTICE ROBERTS.
SupREME COURT OF THE UNITED STATES.

MONDAY, OCTOBER 1, 1945.

Present: The Cuier JusTice, MR. JusTicE Brack, MR.
Justice Reep, MR. JusTicE FRANKFURTER, MR. JUSTICE
Doucras, Mr. Justice MurprY, and MR. JUSTICE
RUTLEDGE.

The CHieF JUusTICE said:

With deep regret I announce the resignation of Mr.
Justice Roberts as an Associate Justice of this Court. His
resignation, tendered to the President last July, after the
adjournment of the Court for the term, took effect on July
31 last. Appointed by President Hoover, Justice Roberts
took his seat on the Bench on June 2, 1930. His term of
office as a Justice of this Court thus extended over a period
of fifteen years. During that period he has given to the
Court and to the Nation the benefit of his great skill and
wide knowledge, gained through years of assiduous study
and practice of the law. He has faithfully discharged the
heavy responsibility which rests on a Justice of this Court
with promptness and dispatch, and with untiring energy.
We who have shared with him that responsibility and in
the common endeavor to make the law realize the ideal of
justice among men, give to him the assurance of our con-
tinued good will and friendly regard. We wish for him in
his retirement good health, abiding strength, and with
them the full enjoyment of those satisfactions which will
come from the continued devotion of his knowledge and
skill to worthy achievement.

The text of Mr. Justice Roberts’ letter of resignation
to President Truman and the President’s reply are
published on the next page.
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viiz RESIGNATION OF MR. JUSTICE ROBERTS.

SuprEME CoURT OF THE UNITED STATES.
JUSTICE'S CHAMBERS.

Chester Springs, Pa., June 30, 1945.
THE PRESIDENT,
The White House,
SIR,

As I have served as a member of the Supreme Court
for more than fifteen years and have attained the age of
seventy years, 1 desire to avail myself of the provisions
of Section 260 of the Judicial Code, as amended, (28
U. S. Code § 375) and to resign my office as Associate
Justice. Accordingly I tender you my resignation to
take effect July 31, 1945.

I am, sir, with great respect,

Sincerely yours,
OweN J. RoOBERTS.

Tae Wuaire Housk.
Washington, July &, 1945.
Dear MRg. JusrticE:

I am indeed sorry that you have decided to retire from
the Bench after your long service.

The Supreme Court, in the period during which you
have served as a member, has been called upon to pass
upon some of the most important economic and social
problems in the history of our country.

As T told you this afternoon when I saw you and
finally agreed to accept your resignation as of July 31,
1945, T do so only on your promise to continue to give
your country the benefit of your sound judgment and
advice as occasion arises.

I extend to you the gratitude of the nation for the
service you have rendered.

Very sincerely yours,
Harry S. TRuMAN.
Me. JusTicE ROBERTS,
Associate Justice of the Supreme Court

of the United States, Washington, D. C.




APPOINTMENT OF MR. JUSTICE BURTON.

SuPrReME CoURT OF THE UNITED STATES.

MONDAY, OCTOBER 1, 1945.

Present: The Caier JusTice, MR. JusTicE BrAck, MR.
Justice REEp, MR. JUusTIiCE FRANKFURTER, MR. JUSTICE
Doucras, Mgr. JusticE MurpmY, and MRg. JusTice
RuTLEDGE.

The CHuIEF JUSTICE said:

The President, with the advice and consent of the
Senate, has appointed the Honorable Harold H. Burton,
Senator from Ohio, an Associate Justice of this Court to
succeed Justice Roberts. Justice Burton has taken the
Constitutional Oath administered by the Chief Justice.
He is now present in Court. The Clerk will read his com-
mission. He will then take the Judicial Oath, to be ad-
ministered by the Clerk, after which the Marshal will
escort him to his seat on the Bench.

The Clerk then read the commission as follows:

Hagrry S. TRUMAN

PRESIDENT OF THE UNITED STATES OF AMERICA

To All Who Shall See These Presents, Greeting:

Kwxow ve: That reposing special trust and confidence
in the wisdom, uprightness, and learning of Harold H.
Burton, of Ohio, I have nominated, and, by and with the
advice and consent of the Senate, do appoint him an
Associate Justice of the Supreme Court of the United
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x APPOINTMENT OF MR. JUSTICE BURTON.

States and do authorize and empower him to execute and
fulfill the duties of that office according to the Consti-
tution and laws of the said United States, and to have and
to hold the said office, with all the powers, privileges, and
emoluments to the same of right appertaining, unto him,
the said Harold H. Burton, during his good behavior.

IN TESTIMONY WHEREOF, I have caused these letters
to be made patent and the seal of the Department of
Justice to be hereunto affixed.

Done at the city of Washington this twenty-second
day of September in the year of our Lord one thousand
nine hundred and forty-five, and of the Independence of
the United States of America the one hundred and

seventieth.
Harry S. TRUMAN.
By the President:

Tom C. CLARK,
Attorney General.

The oath of office was then administered by the Clerk,
and MR. Justice BurToN was escorted by the Marshal
to his seat upon the Bench.




RETIREMENT OF REPORTER AND APPOINT-
MENT OF SUCCESSOR.

SupPrREME CoURT OF THE UNITED STATES.
MONDAY, FEBRUARY 25, 1946.

Present: The Cuier JusTice, MR. JusTicE Brack, MR.
JusticE ReEp, MR. JusticE FRANKFURTER, MR. JUSTICE
Doucras, Mg. JusticE RutLEDGE, and MRg. JusTtice
Burron.

The CHiEF JUSTICE said:

Ernest Knaebel, who was appointed Reporter of this
Court on October 10, 1916, served in that capacity until
his retirement from active duty on January 31, 1944,
a period of more than twenty-seven years, represented
by eighty volumes of the United States Reports extend-
ing from Volume 242 to Volume 321, inclusive.

The Court records its appreciation of his diligence
and valued labors as Reporter during his term of office.

We express sincere regret at the severance of a rela-
tionship which has been uniformly friendly and agree-
able, and we wish for him in his retirement many years
of well-earned repose.

The following is the text of Mr. Knaebel’s letter re-
garding his retirement:

Washington, D. C., December 13, 1943.
Honorable HarrAN F. STONE,
Chief Justice of the United States.
Dear MRr. CHIEF JUSTICE:
Because of the wretched state of my health, which
we have already considered, I deem it best that I retire
XI




XII REPORTER.

promptly from the office of Reporter. This I would do
out of regard for the work that has been in my charge,
as well as for my own security. I could wish to take the
step on the 31st inst., unless you feel that, because of
some matter wherein I might be of further use to the
Court, postponement to a somewhat later day would be
advisable.

During my long tenure—over twenty-seven years—
commencing with the October Term of 1916, I served
under four Chief Justices and twenty-one Associate Jus-
tices. And, earlier, when in the course of my duties as
Assistant Attorney General, I was called upon to address
the Court quite frequently in cases affecting interests of
the United States, I happily came to know still another
Chief Justice and four of his Associates, who, like him,
were gone from the Bench when my career as Reporter
was conceived. So, as advocate or editor, I have labored
in positions of usefulness and honor, under the eyes of
five of the Chief Justices and twenty-five of the Associate
Justices of this unique and very potent tribunal.

And now, as I look back over the long years and pen
this valedictory, I declare myself to have been most for-
tunate, that I enjoyed so many opportunities for worthy
and congenial occupation, and so many valued contacts
with so many very able and very kindly superiors. For
this I give thanks to you and your Associates; to the
Justices who are living in retirement; and to the mem-
ories of that larger number who, alas, have passed from
sight but whose good works will live on in the pages of
my Reports.

With high regard,

Very respectfully,
ErNEsT KNAEBEL,
Reporter of Decisions.




REPORTER.

To which the Justices replied:

Washington, D. C., December 21, 1943.

ErnEsT KNAEBEL, Esq.,
Reporter, Supreme Court, Washington, D. C.
DeAR MR. KNAEBEL:

Since the beginning of the October Term, 1916, you
have served the Court as its Reporter. Now as you
inform us that, after twenty-seven years of service, you
feel compelled to lay down your labors, we contemplate
your retirement with regret, and with a sense of personal
loss that so agreeable an association must come to an
end.

In accepting your resignation we wish you to know
that we hold in grateful esteem the diligent, loyal and
capable performance of your duties through these many
‘ years. In that you have perpetuated a long and honor-
E able tradition of the Court, and you will stand as an

example to those who will follow you in the years to
! come.

We unite in expressing to you sentiments of personal
regard, and the wish for you and for Mrs. Knaebel of
many years enjoyment of the durable satisfactions which

, come from leisure well earned and well spent.
) Yours sincerely,
Harnan F. StonE.
‘ OweN J. RoOBERTS.
] Huco L. Bracxk.
. Staniey F. REED.
! FeLix FRANKFURTER.
[ W. O. DovucLas.
! Frank MurrHY.
RoBerT H. JAckson.
WiLey RUTLEDGE.

By an Order of the Court Mr. Knaebel’s retirement
became effective on January 31, 1944,




XIv REPORTER.

The decisions in Volumes 322 to 325, inclusive, and
those of the October Term, 1944, published in this
volume, pages 1 to 202, inclusive, were reported by
Mr. Philip U. Gayaut, Assistant Reporter, assisted
by Mr. Randolph S. Collins, Assistant Reporter.

On Monday, February 25, 1946, the Chief Justice also
announced the following Order of the Court:

It 18 orpErED that Mr. Walter Wyatt be, and he
hereby 1is, appointed Reporter of this Court, effective
March 1, 1946, in the place of Mr. Ernest Knaebel, re-
signed, and he is charged with the duty of reporting the
decisions of the present term which have not been pub-
lished prior to March 1, 1946.

The CrHIEF JUSTICE administered the oaths of office to
Mr. Wyatt in chambers on Friday, March 1, 1946.

The present Reporter is responsible for reporting all
of the decisions of the October Term, 1945, since none of
them had been published prior to March 1, 1946.
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CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES

AT

OCTOBER TERM, 1944.

ASSOCIATED PRESS et AL. v. UNITED STATES.

NO. 57. APPEAL FROM THE DISTRICT COURT OF THE UNITED
STATES FOR THE SOUTHERN DISTRICT OF NEW YORK.*

Argued December 5, 6, 1944.—Decided June 18, 1945.

By-laws of the Associated Press, a cooperative association engaged
in gathering and distributing news in interstate and foreign com-
merce, prohibited service of AP news to non-members, prohibited
members from furnishing spontaneous news to non-members, and

r empowered members to block membership applications of com-
l petitors. A contract between AP and a Canadian press associa-
tion obligated both to furnish news exclusively to each other.
Charging inter alia that the by-laws and the contract violated the
Sherman Antitrust Act, the Government sought an injunction
against AP and member publishers. Upon the Government’s mo-
tion, the District Court rendered summary judgment. Held:

1. The by-laws and the contract, together with the admitted
facts, justified summary judgment. Rule 56 of the Rules of Civil
Procedure. P. 5.

2. Publishers charged with violating the Sherman Act are sub-
ject, no less than others, to the summary judgment procedure.
Rey7A

3. The by-laws on their face constitute restraints of trade and
violate the Sherman Act. P. 12.

(a) That AP had not achieved a complete monopoly is irrele-
vant. P. 12.

*Together with No. 58, Tribune Company et al. v. United States,
and No. 59, United States v. Associated Press et al., also on appeals
from the District Court of the United States for the Southern District
of New York.
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(b) Trade in news carried on among the States is interstate
commerce. P. 14.

(¢) The fact that AP’s activities are cooperative does not
render the Sherman Act inapplicable. P. 14.

(d) Although true in a general sense that an owner of prop-
erty may dispose of it as he pleases, he can not go beyond the
exercise of that right and, by contracts or combinations, express
or implied, unduly hinder or obstruct the free flow of interstate
commerce. P. 15.

(e) The fact that there are other news agencies which sell
news, and that AP’s reports are not “indispensable,” can give AP’s
restrictive by-laws no exemption under the Sherman Act. P. 17.

(f) The result here does not involve an application of the
“public utility” concept to the newspaper business. P. 19.

(g) Arrangements or combinations designed to stifle competi-
tion can not be immunized through a membership device which
would accomplish that purpose. P. 19.

(h) Application of the Sherman Act to a combination of
publishers to restrain trade in news does not abridge the freedom
of the press guaranteed by the First Amendment. Pp. 19-20.

4. The decree of the District Court, interpreted as meaning that
AP news is to be furnished to competitors of members without dis-
crimination through by-laws controlling membership or otherwise,
is not vague and indefinite and is approved. P. 21.

5. The District Court did not err in refusing to hold as a viola-
tion of the Sherman Act standing alone (1) the by-laws provision
forbidding service of AP news to non-members, (2) the by-laws
provision forbidding AP members from furnishing spontaneous
news to non-members, or (3) the Canadian press contract; and
the court was justified in enjoining their observance temporarily,
pending AP’s abandonment of the by-laws provision empowering
members to block membership applications of competitors. P. 21.

6. The fashioning of a decree in an antitrust case, to prevent
future violations and eradicate existing evils, rests largely in the
discretion of the trial court. P. 22.

7. The case having been presented on the narrow issues arising
out of undisputed facts, it can not be said that the District Court’s
decree should have been broader; and, if the decree in its present
form should prove inadequate to prevent further discriminatory
trade restraints against nmon-member newspapers, the District
Court’s retention of jurisdiction of the cause will enable it to take
appropriate action. P. 22.

52 F. Supp. 362, affirmed.
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AprpEALS from a decree of a distriet court of three judges
in a suit by the United States to enjoin alleged violations
of the Sherman Act.

Mr. John T. Cahill, with whom Messrs. Thurlow M.
Gordon, Morris Hadley, Timothy N. Pfeiffer, Robert T.
Neill, George Nebolsine, Jerrold G. Van Cise and John W.
Nields were on the brief, for the Associated Press et al.,
appellants in No. 57 and appellees in No. 59.

Mr. Howard Ellis, with whom Messrs. Weymouth Kirk-
land, A. L. Hodson and Lowis G. Caldwell were on the

brief, for the Tribune Company et al., appellants in
No. 58.

Assistant Attorney General Berge and Mr. Charles B.
Rugg, with whom Solicitor General Fahy, Messrs. Charles
H. Weston and Paul A. Freund were on the brief, for the
United States.

Briefs were filed by Mr. Matthias Concannon on behalf
of Chicago Times, Inc., and by Mr. Elisha Hanson on
behalf of the American Newspaper Publishers Association,
as amici curige, urging reversal of the decree of the Dis-
trict Court and dismissal of the complaint.

.M essrs. Louis S. Weiss, Carl S. Stern and Samuel J.
Silverman filed a brief on behalf of Field Enterprises, Inc.,
as amicus curiae, in support of the United States.

Mr. Justice Brack delivered the opinion of the
Court.*

The publishers of more than 1,200 newspapers are
members of the Associated Press (AP), a cooperative

*In Number 59, all the sitting Justices concur. In Numbers 57 and
58, Mr. Justice Reep, Mr. Justice Doucras and MR. Justice
RurLence concur. M. JusTice FRANKFURTER concurs in that part
of the opinion which discusses the District Court’s decree but
concurs in the judgment of affirmance in a separate opinion.
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association incorporated under the Membership Cor-
poration Law of the State of New York. Its business is
the collection, assembly and distribution of news. The
news it distributes is originally obtained by direct em-
ployees of the Association, employees of the member news-
papers, and the employees of foreign independent news
agencies with which AP has contractual relations, such as
the Canadian Press. Distribution of the news is made
through interstate channels of communication to the
various newspaper members of the Association, who pay
for it under an assessment plan which contemplates no
profit to AP.

The United States filed a bill in a Federal District Court
for an injunction against AP and other defendants charg-
ing that they had violated the Sherman Anti-Trust Act,
26 Stat. 209, in that their acts and conduct constituted
(1) a combination and conspiracy in restraint of trade and
commerce in news among the states, and (2) an attempt
to monopolize a part of that trade.

The heart of the government’s charge was that appel-
lants had by concerted action set up a system of By-Laws
which prohibited all AP members from selling news to
non-members, and which granted each member powers
to block its non-member competitors from membership.
These By-Laws, to which all AP members had assented,
were, in the context of the admitted facts, charged to be
in violation of the Sherman Act. A further charge related
to a contract between AP and Canadian Press (a news
agency of Canada, similar to AP), under which the Cana-
dian agency and AP obligated themselves to furnish news
exclusively to each other. The District Court, composed
of three judges, held that the By-Laws unlawfully re-
stricted admission to AP membership, and violated the
Sherman Act insofar as the By-Laws’ provisions clothed a
member with powers to impose or dispense with condi-
tions upon the admission of his business eompetitor.
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Continued observance of these By-Laws was enjoined.
The court further held that the Canadian contract was
an integral part of the restrictive membership conditions,
and enjoined its observance pending abandonment of the
membership restrictions. The government’s motion for
summary judgment, under Rule 56 of the Rules of Civil
Procedure,' was granted and its prayer for relief was
granted in part and denied in part. 52 F. Supp. 362. Both
sides have brought the case to us on direct appeal. 15
U.S8.C,§29;28 U.S.C,, § 345.

At this point, it seems advisable to pass upon the con-
tention of the appellants that there were genuine disputes
as to material facts and that the case therefore should
have gone to trial. The only assignments of error made
by the appellants in No. 57 (Associated Press et al. v.
United States) relating to this question are that the
court erred “In holding that there was no genuine issue
between the parties as to any material fact” and “In not
entering summary judgment against the plaintiff.” This
latter assignment is based on the premise that summary
proceedings were properly utilized in the case. The ap-
pellants in No. 58 (7Tribune Company et al. v. United
States) have one assignment of error to the effect that
“The defendants are entitled to a trial of genuine issues
of fact unmentioned in the findings of the court but which
if found for the defendants would render this holding un-
warranted.” None of the appellants has pointed to any

1Rule 56 provides, “A party seeking to recover upon a claim,
counterclaim, or eross-claim or to obtain a declaratory judgment
may, at any time after the pleading in answer thereto has been served,
move with or without supporting affidavits for a summary judgment
1n his favor upon all or any part thereof. . . . The judgment sought
Slhall be rendered forthwith if the pleadings, depositions, and admis-
Slons on file, together with the affidavits, if any, show that, except
as to the amount of damages, there is no genuine issue as to any

material fact and that the moving party is entitled to a judgment as
amatter of law.”
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disputed facts essential to a determination of the validity
or invalidity of the By-Laws and the contract. Admitting
the existence of both the By-Laws and the contract, their
answers and their affidavits in the summary proceedings
defended the legality of the restrictive arrangements, but
did not in any instance deny that non-members of AP
were denied access to news of AP and of all of its member
publishers by reason of the concerted arrangements be-
tween the appellants. Nor was it denied that the By-Laws
granted AP members powers to impose restrictive condi-
tions upon admission to membership of non-member com-
petitors. The court below in making findings and entering
judgment carefully abstained from the consideration of
any evidence which might possibly be in dispute. We
agree that Rule 56 should be cautiously invoked to the end
that parties may always be afforded a trial where there is
a bona fide dispute of facts between them. Sartor v.
Arkansas Natural Gas Corp., 321 U. S. 620. There was
no injury to any of the appellants as a result of the sum-
mary proceedings since, for reasons to be indicated, the
restrictive arrangements, which appellants admitted, were
sufficient to justify summary action by the court at that
stage of the case. In reaching our conclusion on the sum-
mary judgment question, we are not unmindful of the
argument that newspaper publishers charged with com-
bining cooperatively to violate the Sherman Act are en-
titled to have a different and more favorable kind of trial
procedure than all other persons covered by the Act. No
language in the Sherman Act or the summary judgment
statute lends support to the suggestion. There is no
single element in our traditional insistence upon an equally
fair trial for every person from which any such diserimina-
tory trial practice could stem. For equal—not unequal—
justice under law is the goal of our society, Our legal
system has not established different measures of proof for
the trial of cases in which equally intelligent and respon-
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sible defendants are charged with violating the same stat-
utes. Member publishers of AP are engaged in business
for profit exactly as are other business men who sell food,
steel, aluminum, or anything else people need or want.
See International News Service v. Associated Press, 248
U. S. 215, 229, 230.  All are alike covered by the Sherman
Act. The fact that the publisher handles news while
others handle food does not, as we shall later point out,
afford the publisher a peculiar constitutional sanctuary
in which he can with impunity violate laws regulating his
business practices.

Nor is a publisher who engages in business practices
made unlawful by the Sherman Act entitled to a partial
immunity by reason of the “clear and present danger”
doctrine which courts have used to protect freedom to
speak, to print, and to worship. That doctrine, as re-
lated to this case, provides protection for utterances them-
selves, so that the printed or spoken word may not be the
subject of previous restraint or punishment, unless their
expression creates a clear and present danger of bringing
about a substantial evil which the government has power
to prohibit. Bridges v. California, 314 U. S. 252, 261.
Formulated as it was to protect liberty of thought and of
expression, it would degrade the clear and present danger
doctrine to fashion from it a shield for business publishers
who engage in business practices condemned by the Sher-
man Act. Consequently, we hold that publishers, like
all others charged with violating the Sherman Act, are
subject to the provisions of the summary judgment stat-
ute. And that means that such judgments shall not be
rendered against publishers or others where there are
genuine disputes of fact on material issues. Accordingly,
we treat the cause as did the court below, and will consider
the validity of the By-Laws and the contract exclusively
on the basis of their terms and the background of facts
Wwhich the appellants admitted.
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To put the issue into proper focus, it becomes necessary
at this juncture to examine the By-Laws.

All members must consent to be bound by them. They
impose upon members certain duties and restrictions in
the conduct of their separate businesses. For a violation
of the By-Laws severe disciplinary action may be taken
by the Association. The Board of Directors may impose
a fine of $1,000.00 or suspend a member and such “action

. shall be final and conclusive. No member shall have
any right to question the same.” * The offending member
may also be expelled by the members of the corporation
for any reason “which in its absolute discretion it shall
deem of such a character as to be prejudicial to the in-
terests and welfare of the corporation and its members,
or to justify such expulsion. The action of the regular
members of the corporation in such regard shall be final
and there shall be no right of appeal against or review of
such action.”

These By-Laws, for a violation of which members may
be thus fined, suspended, or expelled, require that each

2 The Directors who have this power to punish are elected by the
members but each member does not have equal voting privileges in
the election. The By-Laws grant one additional vote for each $25.00
of AP bonds held by a member. This means that in the election of
Directors the owner of a $1,000.00 bond can cast 40 more votes than
a member who owns no bonds. All members, however, do not and
cannot under restrictive provisions of the By-Laws own an equal
amount of bonds. In 1942, 99 out of 1,247 members owned blocks
of bonds of the face value of $1,000.00 or more, totaling more than
509 of the outstanding bonds. The court below found on the un-
disputed evidence that the bondholder vote rather than the member-
ship vote controls the selection of AP Directors. The Directors have
power to apportion among the members the expenses of collecting and
distributing news, and to levy assessments upon the members. As to
this apportionment and levy the By-Laws provide that “There shall
be no right to question the action of the Board of Directors in reSP_ect
to such apportionment or assessments, either by appeal to a meeting
of members, or otherwise, but the action of the Directors, when taken,
shall be final and conclusive.”
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newspaper member publish the AP news regularly in
whole or in part, and that each shall “promptly furnish to
the corporation, through its agents or employees, all the
news of such member’s district, the area of which shall be
determined by the Board of Directors.” ® All members
are prohibited from selling or furnishing their spontaneous
news to any agency or publisher except to AP. Other By-
Laws require each newspaper member to conduet his or
its business in such manner that the news furnished by the
corporation shall not be made available to any non-
member in advance of publication. The joint effect of
these By-Laws is to block all newspaper non-members
from any opportunity to buy news from AP or any of its
publisher members. Admission to membership in AP
thereby becomes a prerequisite to obtaining AP news or
buying news from any one of its more than twelve hun-
dred publishers. The erection of obstacles to the acqui-
sition of membership consequently can make it difficult,
if not impossible, for non-members to get any of the news
furnished by AP or any of the individual members of this
combination of American newspaper publishers.*

The By-Laws provide a very simple and non-burden-
some road for admission of a non-competing applicant.
The Board of Directors in such case can elect the applicant
without payment of money or the imposition of any other
onerous terms. In striking contrast are the By-Laws

® Another By-Law provides that “The news which a member shall
furnish as herein required shall be all such news as is spontaneous
?n its origin, but shall not include any news that is not spontaneous
In its origin, or which has originated through deliberate and individual
enterprise on the part of such member of the newspaper specified in
such member’s certificate of membership.”

*The court found that out of the 1,803 daily English language
hewspapers published in the United States, with a total circulation
of 42,080,391, 1,179 of them, with a circulation of 34,762,120, were
under joint contractual obligations not to supply either AP or their
own “spontaneous” news to any non-member of AP.
673554°—46-—7
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which govern admission of new members who do compete.
Historically, as well as presently, applicants who would
offer competition to old members have a hard road to
travel. This appears from the following facts found by
the Distriet Court.

AP originally functioned as an Illinois corporation, and
at that time an existing member of the Association had an
absolute veto power over the applications of a publisher
who was or would be in competition with the old member.
The Supreme Court of Illinois held that AP, thus operated,
was in restraint of trade. Inter-Ocean Publishing Co. v.
Associated Press, 184 T11. 438, 56 N. E. 822. As a result
of this decision, the present Association was organized in
New York. Under the new By-Laws, the unqualified
veto power of the Illinois AP members was changed into
a “right of protest” which, when exercised, prevented the
AP directors from electing the applicants as in other cases.
The old member’s protest against his competitor’s appli-
cation could then be overruled only by the affirmative vote
of four-fifths of all the members of AP.

In 1931, the By-Laws were amended so as to extend the
right of protest to all who had been members for more than
5 years and upon whom no right of protest had been con-
ferred by the 1900 By-Laws. In 1942, after complaints to
the Department of Justice had brought about an investi-
gation, the By-Laws were again amended. These By-
Laws, presently involved, leave the Board of Directors
free to elect new members unless the applicant would
compete with old members, and in that event the Board
cannot act at all in the absence of consent by the appli-
cant’s member competitor. Should the old member
object to admission of his competitor, the application must
be referred to a regular or special meeting of the Asso-
ciation. As a prerequisite to election, he must (a) pay to
the Association 10% of the total amount of the regular
assessments received by it from old members in the same
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competitive field during the entire period from October 1,
1900 to the first day of the month preceding the date of
the election of the applicant,® (b) relinquish any exclusive
rights the applicant may have to any news or news picture
services and, when requested to do so by his member com-
petitor in that field, must “require the said news or news
picture services, or any of them, to be furnished to such
member or members, upon the same terms as they are
made available to the applicant,” and (¢) receive a ma-
jority vote of the regular members who vote in person or
by proxy. These obstacles to membership, and to the
purchase of AP news, only existed where there was a
competing old member in the same field.

The District Court found that the By-Laws in and of
themselves were contracts in restraint of commerce ¢ in
that they contained provisions designed to stifle competi-
tion in the newspaper publishing field.” The court also

® Under these terms, a new applicant could not have entered the
morning field in New York without paying $1,432,142.73, and in
Chicago, $416,631.90. For entering the evening field in the same
cities it would have cost $1,095,003.21, and $595,772.31, respectively.

8“The by-laws of AP are in effect agreements between the mem-
bers: that one which restricts AP to the transmission of news to
members, and that which restricts any member to transmitting
‘spontaneous’ news to the association, are both contracts in restraint
of commerce. They restrict commerce because they limit the mem-
bers’ freedom to relay any news to others, either the news they learn
themselves, or that which they learn collectively through AP as their
agent.” United States v. Associated Press, 52 F. Supp. 362, 368.

"The District Court found that, among all the news-gathering
agencies in the United States, AP ranked “in the forefront in public
reputation and esteem” and that it was “the chief single source of
news for the American press, universally agreed to be of great conse-
quence”; that the combination of AP owners acted together for the
purpose of using the news-gathering facilities of the individual pub-
lishers and of the combination, which news was made available to
members and denied to others; and that the restrictive By-Laws had
been observed, carried out, and applied in practice. The court
declared that the conditions which old members could impose upon
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found that AP’s restrictive By-Laws had hindered and
impeded the growth of competing newspapers.® This
latter finding, as to the past effect of the restrictions, is
challenged. We are inclined to think that it is supported
by undisputed evidence, but we do not stop to labor the
point. For the court below found, and we think correctly,
that the By-Laws on their face, and without regard to
their past effect, constitute restraints of trade. Combina-
tions are no less unlawful because they have not as yet
resulted in restraint. An agreement or combination to
follow a course of conduct which will necessarily restrain
or monopolize a part of trade or commerce may violate
the Sherman Act, whether it be “wholly nascent or abor-
tive on the one hand, or successful on the other.”® For

new applicants for membership were “plainly designed in the interest
of preventing competition,” and that the requirement of payments
from new members to competing old members “were designed to com-
pensate competitors for the loss in value of their membership, arising
out of the applicant’s improved position as a competitor.” The
court pointed out that these restrictive provisions would “act as a
deterrent,” and might “prove a complete bar to the admission of
any applicant.”

8 That finding is as follows: “The growth of news agencies has been
fostered to some extent as a result of the restrictions of The Asso-
ciated Press’ services to its own members, but other restrictions
imposed by The Associated Press have hampered and impeded the
growth of competing news agencies and of newspapers competitive
with members of The Associated Press.”

The court’s opinion, and its findings as a whole, show that the “other
restrictions” found to have hampered competition were those relating
to admissions to membership in AP and to restraints upon a member’s
freedom to sell his news.

® United States v. Socony-Vacuum Oil Co., 310 U. 8. 150, 225. See
also United States v. Trenton Potteries Co., 273 U. 8. 392, 402;
Fashion Originators’ Guild v. Federal Trade Commission, 312 U. S.
457, 466; United States v. Patten, 226 U. S. 525, 543; Paramount
Famous Corp. v. United States, 282 U. 8. 30, 41; Standard Oil Co. V.
United States, 221 U. 8. 1, 65-66.
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these reasons the argument, repeated here in various
forms, that AP had not yet achieved a complete monopoly
is wholly irrelevant. Undisputed evidence did show,
however, that its By-Laws had tied the hands of all of its
numerous publishers, to the extent that they could not
and did not sell any part of their news so that it could
reach any of their non-member competitors. In this
respect the court did find, and that finding eannot possi-
bly be challenged, that AP’s By-Laws had hindered and
restrained the sale of interstate news to non-members who
competed with members.

Inability to buy news from the largest news agency, or
any one of its multitude of members, can have most seri-
ous effects on the publication of competitive newspapers,
both those presently published and those which, but for
these restrictions, might be published in the future.*
This is illustrated by the District Court’s finding that, in
26 cities of the United States, existing newspapers already
have contracts for AP news and the same newspapers have
contracts with United Press and International News
Service under which new newspapers would be required
to pay the contract holders large sums to enter the field."
The net effect is seriously to limit the opportunity of any
new paper to enter these cities. Trade restraints of this
character, aimed at the destruction of competition, tend to
block the initiative which brings newcomers into a field

10 The District Court found as a fact that “It is practically impossi-

Ple for any one newspaper alone to establish or maintain the organ-
1zation requisite for collecting all of the news of the world, or any
§ubstantial part thereof; aside from the administrative and organ-
1zation difficulties thereof, the financial cost is so great that no single
hewspaper acting alone could sustain it.”
_ "INS and UP make so-called “asset value” contracts under which
If another newspaper wishes to obtain their press services, the new-
comer shall pay to the competitor holding the UP or INS contract
the stipulated “asset value.” —
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of business and to frustrate the free enterprise system
which it was the purpose of the Sherman Act to protect.?

We need not again pass upon the contention that trade
in news carried on among the states is not interstate com-
merce, Associated Press v. Labor Board, 301 U. S. 103, or
that because AP’s activities are cooperative, they fall out-
side the sphere of business, American Medical Assn. v.
United States, 317 U. S. 519, 528. It is significant that
when Congress has desired to permit cooperatives to inter-
fere with the competitive system of business, it has done
so expressly by legislation.’

Nor can we treat this case as though it merely involved
areporter’s contract to deliver his news reports exclusively
to a single newspaper, or an exclusive agreement as to
news between two newspapers in different cities. For
such trade restraints might well be “reasonable,” and
therefore not in violation of the Sherman Act. Standard
Oil Co. v. United States, 221 U. S. 1. But however inno-
cent such agreements might be, standing alone, they would
assume quite a different aspect if utilized as essential fea-
tures of a program to hamper or destroy competition. It
is in this light that we must view this case.

It has been argued that the restrictive By-Laws should
be treated as beyond the prohibitions of the Sherman Act,
since the owner of the property can choose his associates
and can, as to that which he has produced by his own
enterprise and sagacity, efforts or ingenuity, decide for

12 Paramount Famous Corp. v. United States, supra, 42, quoted
United States v. Colgate & Co., 250 U. S. 300, 307, to the following
effect: “ “The purpose of the Sherman Act is to prohibit monopolies,
contracts and combinations which probably would unduly interfere
with the free exercise of their rights by those engaged, or who wish
to engage, in trade and commerce—in a word to preserve the right
of freedom to trade.’”

13 See e. g., 7 U. 8. C. 291, 292, as to farm cooperatives; 15 U. S. C.
17, as to labor organizations. But see also as to the latter, Apez
Hosiery Co. v. Leader, 310 U. S. 469, 487498,
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himself whether and to whom to sell or not to sell. While
it is true in a very general sense that one can dispose of his
property as he pleases, he cannot “go beyond the exercise
of this right, and by contracts or combinations, express
or implied, unduly hinder or obstruct the free and natural
flow of commerce in the channels of interstate trade.”
United States v. Bausch & Lomb Co., 321 U. 8. 707, 722.
The Sherman Act was specifically intended to prohibit
independent businesses from becoming “associates” in a
common plan which is bound to reduce their competitor’s
opportunity to buy or sell the things in which the groups
compete. Victory of a member of such a combination
over its business rivals achieved by such collective means
cannot consistently with the Sherman Act or with prac-
tical, everyday knowledge be attributed to individual
“enterprise and sagacity”’; such hampering of business
rivals can only be attributed to that which really makes
it possible—the collective power of an unlawful combina-
tion. That the object of sale is the creation or product
of a man’s ingenuity does not alter this principle.
Fashion Originators’ Guild v. Federal Trade Commission,
312 U. 8. 457 Tt is obviously fallacious to view the By-

14Tt is argued that the decision in Board of Trade v. Christie Grain
& Stock Co., 198 U. S. 236, requires a holding that these arrange-
ments are consistent with the Sherman Act. In that case, the Board
of Trade gathered “quotations” of the prices on sales of grain for
fl.lture delivery and sold the “information” under agreements for-
bidding the purchasers to reveal it. The Board of Trade filed suit
’00_ prevent its purchasers from breaking this agreement by trans-
mitting the statistics to a “bucket shop or place where they are used
as _a_basis for bets or illegal contracts,” p. 246. It was said in the
Opinion that the statistics were in the nature of a “trade secret.” The
Opinion stated that the Board’s collection of statistical information
Was entitled to the protection of the laws; that it had a right to keep
1t to itself, and that it did not “lose its rights by communicating the
result to persons, even if many, in confidential relations to itself, under
& contract not to make it public, and strangers to the trust will be
Testrained from getting at the knowledge by inducing a breach of
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Laws here in issue as instituting a program to encourage
and permit full freedom of sale and disposal of property
by its owners. Rather, these publishers have, by con-
certed arrangements, pooled their power to acquire, to
purchase, and to dispose of news reports through the chan-
nels of commerce. They have also pooled their economic
and news control power and, in exerting that power, have
entered into agreements which the District Court found
to be “plainly designed in the interest of preventing
competition,” **

trust and using knowledge obtained by such a breach.” Of course,
one who has created or acquired something of value has a general
right to use it according to the dictates of his own discretion, but this
right of ownership is measured by the limitations of law, and the
Sherman Act which obviously restricts the free and untrammeled use
of property, in the public interest, is a clear and pointed instance
of the non-absolute character of property rights. An argument to
the contrary was expressly rejected in Fashion Originators’ Guild v.
Federal Trade Commission, supra, 467, 468.

Furthermore, the contracts involved in the Christie case were “not
relied on as a cause of action.” This Court found that those contracts
did not show a purpose to deny sale of the statistics to non-members
of the Board of Trade. Whether such a contractual restriction would
have violated the Sherman Act, the Court refused to decide. In the
instant case, as we have pointed out, both the individual publishers
and AP have bound themselves to furnish their news to each other
and to deny it to all others. Two later cases repeated the statement
as to the right of one who gathered statistics to sell them on conditions.
Neither of them, however, decided that such restrictive arrangements
as appear in the instant case would not constitute unreasonable
restraints of trade. Moore v. N. Y. Cotton Exchange, 270 U. S. 593;
Hunt v. N.Y. Cotton Exchange, 205 U. S. 322.

15 Even if additional purposes were involved, it would not justify
the combination, since the Sherman Act cannot “be evaded by good
motives. The law is its own measure of right and wrong, of what it
permits, or forbids, and the judgment of the courts cannot be set up
against it In a supposed accommodation of its policy with the good
intention of parties, and it may be, of some good results.” Standard
Sanitary Mfg. Co. v. United States, 226 U. 8. 20, 49.
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It is further contended that since there are other news
agencies which sell news, it is not a violation of the Act
for an overwhelming majority of American publishers to
combine to decline to sell their news to the minority. But
the fact that an agreement to restrain trade does not in-
hibit competition in all of the objects of that trade cannot
save it from the condemnation of the Sherman Act.* It
is apparent that the exclusive right to publish news in a
given field, furnished by AP and all of its members, gives
many newspapers a competitive advantage over their
rivals.”” Conversely, a newspaper without AP service is

16 United States v. Socony-Vacuum Oil Co., supra, 221, 224.

This Court said in Paramount Famous Corp. v. United States, supra,
44, “In order to establish violation of the Sherman Act it is not neces-
sary to show that the challenged arrangement suppresses all compe-
tition between the parties or that the parties themselves are discon-
tented with the arrangement. The interest of the public in the
preservation of competition is the primary consideration.” Again,
in Fashion Originators’ Guild v. Federal Trade Commission, supra,
466, we said, “Nor is it determinative in considering the policy of the
Sherman Act that petitioners may not yet have achieved a complete
monopoly. For ‘it is sufficient if it really tends to that end and to
deprive the public of the advantages which flow from free competition.’
United States v. E. C. Knight Co., 156 U. 8. 1, 16; Addyston Pipe &
Steel Co. v. United States, 175 U. 8. 211, 237.” See also Apex Hosiery
Co. v. Leader, 310 U. S. 469, 485.

7 The District Court pointed out that, “monopoly is a relative word.
If one means by it the possession of something absolutely necessary to
the conduct of an activity, there are few except the exclusive posses-
sion of some natural resource without which the activity is impossible.
Most monopolies, like most patents, give control over only some means
of production for which there is a substitute; the possessor enjoys an
advantage over his competitors, but he can seldom shut them out
altogether; his monopoly is measured by the handicap he can im-
pose. . . . And yet that advantage alone may make a monopoly
unlawful. It would be possible, for instance, to conduct some kind
of a newspaper without any news service whatever; but nobody will
maintain that, if AP were the only news service in existence, the
members could keep it wholly to themselves and reduce all other
Papers to such news as they could gather by their own efforts.”
United States v. Associated Press, 52 F. Supp. 362, 371.
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more than likely to be at a competitive disadvantage.
The District Court stated that it was to secure this advan-
tage over rivals that the By-Laws existed. It is true that
the record shows that some competing papers have gotten
along without AP news, but morning newspapers, which
control 96% of the total circulation in the United States,
have AP news service. And the District Court’s unchal-
lenged finding was that “AP is a vast, intricately reticu-
lated organization, the largest of its kind, gathering news
from all over the world, the chief single source of news for
the American press, universally agreed to be of great
consequence.”

Nevertheless, we are asked to reverse these judgments
on the ground that the evidence failed to show that AP
reports, which might be attributable to their own “enter-
prise and sagacity,” are clothed “in the robes of indispensa-
bility.” The absence of “indispensability” is said to have
been established under the following chain of reasoning:
AP has made its news generally available to the people
by supplying it to a limited and select group of publishers
in the various cities; therefore, it is said, AP and its mem-
ber publishers have not deprived the reading public of
AP news; all local readers have an “adequate access” to AP
news, since all they need do in any city to get it is to buy,
on whatever terms they can in a protected market, the
particular newspaper selected for the public by AP and
its members. We reject these contentions. The pro-
posed “indispensability” test would fly in the face of the
language of the Sherman Act and all of our previous inter-
pretations of it. Moreover, it would make that law a dead
letter in all fields of business, a law which Congress has
consistently maintained to be an essential safeguard ‘QO
the kind of private competitive business economy this
country has sought to maintain.

The restraints on trade in news here were no less than
those held to fall within the ban of the Sherman Act with
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reference to combinations to restrain trade outlets in the
sale of tiles, Montague & Co. v. Lowry, 193 U. S. 38; or
enameled ironware, Standard Sanitary Mfg. Co.v. United
States, 226 U. S. 20, 48-49; or lumber, Eastern States
Lumber Dealers’ Assn. v. United States, 234 U. S. 600, 611;
or women’s clothes, Fashion Originators’ Guild v. Federal
Trade Commassion, supra; or motion pictures, United
States v. Crescent Amusement Co., 323 U. S. 173. Here
as in the Fashion Originators’ Guild case, supra, 465, “the
combination is in reality an extra-governmental agency,
which prescribes rules for the regulation and restraint of
interstate commerce, and provides extra-judicial tribunals
for determination and punishment of violations, and thus
‘trenches upon the power of the national legislature and
violates the statute.’ Addyston Pipe & Steel Co. v.
United States, 175 U. S. 211, 242.” By the restrictive By-
Laws each of the publishers in the combination has, in
effect, “surrendered himself completely to the control of
the association,” Anderson v. Shipowners Assn., 272 U. S.
359, 362, in respect to the disposition of news in interstate
commerce. Therefore this contractual restraint of inter-
state trade, “designed in the interest of preventing com-
petition,” cannot be one of the “normal and usual agree-
ments in aid of trade and commerce which may be found
not to be within the [Sherman] Aect . ..” Eastern
States Lumber Dealers’ Assn. v. United States, supra, 612,
613. It is further said that we reach our conclusion by

*application of the “public utility” concept to the newspa-

per business. This is not correct. We merely hold that
arrangements or combinations designed to stifle compe-
tition cannot be immunized by adopting a membership
device accomplishing that purpose.

Finally, the argument is made that to apply the Sherman
Act to this association of publishers constitutes an abridg-
Iment of the freedom of the press guaranteed by the First
Amendment. Perhaps it would be a sufficient answer to
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this contention to refer to the decisions of this Court in
Associated Pressv. Labor Board, supra, and Indiana Farm-
er’s Guide Co. v. Prairie Farmer Co., 293 U. S. 268. It
would be strange indeed, however, if the grave concern for
freedom of the press which prompted adoption of the First
Amendment should be read as a command that the govern-
ment was without power to protect that freedom. The
First Amendment, far from providing an argument against
application of the Sherman Act, here provides powerful
reasons to the contrary. That Amendment rests on the
assumption that the widest possible dissemination of in-
formation from diverse and antagonistic sources is essential
to the welfare of the public, that a free press is a condition
of a free society. Surely a command that the government
itself shall not impede the free flow of ideas does not afford
non-governmental ecombinations a refuge if they impose
restraints upon that constitutionally guaranteed freedom.
Freedom to publish means freedom for all and not for
some. Freedom to publish is guaranteed by the Constitu-
tion, but freedom to combine to keep others from publish-
ing is not. Freedom of the press from governmental
interference under the First Amendment does not sanction
repression of that freedom by private interests.®* The
First Amendment affords not the slightest support for the
contention that a combination to restrain trade in news
and views has any constitutional immunity.

18 Tt is argued that the decree interferes with freedom “to print as’
and how one’s reason or one’s interest dictates.” The decree does
not compel AP or its members to permit publication of anything
which their “reason” tells them should not be published. It only pro-
vides that after their “reason” has permitted publication of news
they shall not, for their own financial advantage, unlawfully combine
to limit its publication. The only compulsion to print which appears
in the record is found in the By-Laws, previously set out, which compel
members of the Association to print some AP news or subject them-
selves to fine or expulsion from membership in the Association.
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We now turn to the decree. Having adjudged the By-
Laws imposing restrictions on applications for member-
ship to be illegal, the court enjoined the defendants from
observing them, or agreeing to observe any new or amended
By-Law having a like purpose or effect. It further pro-
vided that nothing in the decree should prevent the adop-
tion by the Associated Press of new or amended By-Laws
“which will restrict admission, provided that members in
the same city and in the same ‘field’ (morning, evening or
Sunday), as an applicant publishing a newspaper in the
United States of America or its Territories, shall not have
power to impose, or dispense with, any conditions upon his
admission and that the By-Laws shall affirmatively declare
that the effect of admission upon the ability of such ap-
plicant to compete with members in the same city and
‘field’ shall not be taken into consideration in passing upon
his application.” Some of appellants argue that this
decree is vague and indefinite. They argue that it will be
impossible for the Association to know whether or not its
members took into consideration the competitive situa-
tion in passing upon applications for membership. We
cannot agree that the decree is ambiguous. We assume,
with the court below, that AP will faithfully carry out its
purpose. Interpreting the decree to mean that AP news
is to be furnished to competitors of old members without
discrimination through By-Laws controlling membership,
or otherwise, we approve it.

The court also held that, taken in connection with the
Testrictive clauses on admissions to membership, those
sections of the By-Laws violated the Sherman Act which
Prevented service of AP news to non-members and pre-
vented AP members from furnishing spontaneous news
to anyone not a member of the Association. It held the
agreement between AP and the Canadian Press, under
which AP secured exclusive right to receive the news re-
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ports of the Canadian Press and its members, was also,
when taken in connection with the restrictive membership
agreements, in violation of the Sherman Act. It declined
to hold these By-Laws and the agreement with Canadian
Press illegal standing by themselves. 1t consequently en-
Jjoined their observance temporarily, pending AP’s obedi-
ence to the decree enjoining the restrictive membership
agreements. The court’s findings justified this phase of
its injunction. United States v. Bausch & Lomb Co.,
supra, 724.

The government has appealed from the court’s refusal
to hold each of these last-mentioned items a violation of
the Sherman Act standing alone. The government also
asks that the decree of the District Court be broadened,
so as permanently to enjoin observance of the Canadian
Press contract and all the challenged By-Laws. It also
suggests certain specific terms which should be added to
the decree to assure the complete eradication of AP’s
discrimination against competitors of its members.

The fashioning of a decree in an antitrust case in such
way as to prevent future violations and eradicate existing
evils, is a matter which rests largely in the discretion of
the court. United States v. Crescent Amusement Co.,
supra. A full exploration of facts is usually necessary in
order properly to draw such a decree. In this case the
government chose to present its case on the narrow issues
which were within the realm of undisputed facts. In the
situation thus narrowly presented we are unable to say
that the court’s decree should have gone further than it
did. Furthermore, the District Court retained the cause
for such further proceedings as might become necessary.
If, as the government apprehends, the decree in its present
form should not prove adequate to prevent further dis-
criminatory trade restraints against non-member news-
papers, the court’s retention of the cause will enable it
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to take the necessary measures to cause the decree to be
fully and faithfully carried out.

The judgment in all three cases is
Affirmed.

MR. JusTicE JACKSON took no part in the consideration
or decision of this case.

Mg. JusTice DouGLAS, concurring.

I join in the opinion of the Court. But in view of the
broader issues which have been injected into the discussion
of the case, I add a few words to indicate what I deem to
be the narrow compass of the decision.

Every exclusive arrangement in the business or com-
mercial field may produce a restraint of trade. A manu-
facturer who has only one retail outlet for his product may
be said to restrain trade in the sense that other retailers
are prevented from dealing in the commodity. And to a
degree, the same kind of restraint may be found wherever
a reporter is gathering news exclusively for one news-
paper. But Standard Oil Co.v. United States, 221 U.S. 1,
construed the Sherman Act to include not every restraint
but only those which were unreasonable. Starting from
that premise, I assume that it would not be a violation of
the Sherman Act if a newspaper in Seattle and one in New
York made an agency agreement whereby each was to
furnish exclusively to the other news reports from his
locality.

But such an exclusive arrangement, though innocent
st.anding alone, might be part of a scheme which would
violate the Sherman Act in one of two respects.

(1) It might be a part of the machinery utilized to ef-
fect a restraint of trade in violation of § 1 of the Act. Cf.
U@ited States v. Bausch & Lomb Co., 321 U. S. 707. 1
t%nnk the exclusive arrangement employed by the Asso-
clated Press had such a necessary effect. As developed in
the opinion of the Court, the by-laws of the Associated
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Press were aimed at the competitors of the Associated
Press’ members; their necessary effect was to hinder or
impede competition with members of the combination.
The District Court not only ordered the by-laws to be
revised; it enjoined continuance of the exclusive arrange-
ment until the restraint effected by the by-laws had been
eliminated. That was plainly within its power. For it
is well settled that a feature of an illegal restraint of trade,
which is innocent by itself and which may be lawfully
used if independently established, may be uprooted along
with the other parts of an illegal arrangement. FEthyl
Gasoline Corp. v. United States, 309 U. S. 436, 461 ; United
States v. Univis Lens Co., 316 U. S. 241, 254, We certainly
cannot say that the District Court abused its discretion
in adopting that course here as an interim measure pending
a revision of the by-laws.

(2) Such an exclusive arrangement as we have here
might result in the growth of a monopoly in the furnishing
of news, in the access to news, or in the gathering or dis-
tribution of news. Those are business activities subject
to the Sherman Act (Indiana Farmer’s Guide Co. v. Prairie
Farmer Co., 293 U. 8. 268) as well as other Acts of Congress
regulating interstate commerce. Associated Pressv. Labor
Board, 301 U. 8. 103. The District Court found that in its
present stage of development the Associated Press had no
monopoly of that character. Those findings are challenged
here in the appeal taken by the United States. They
are not reached in the present decision for the reason, dis-
cussed in the opinion of the Court, that they cannot be
tried out on a motion for a summary judgment. The de-
cree which we approve does not direct Associated Press
to serve all applicants. It goes no further than to put a
ban on Associated Press’ practice of discriminating against
competitors of its members in the same field or territory.
That entails not only a discontinuance of the practice for
the future but an undoing of the wrong which has been
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done. If Associated Press, after the effects of that dis-
crimination have been eliminated, freezes its membership
at a given level, quite different problems would be pre-
sented. Whether that would result in a monopoly in
violation of § 1 of the Act is distinet from the issue in this
case.

Only if a monopoly were shown to exist would we be
faced with the public utility theory which has been much
discussed in connection with this case and adopted by Mr.
Justice FRANKFURTER. The decrees under the Sherman
Act directed at monopolies have customarily been designed
to break them up or dissolve them. See United States v.
Crescent Amusement Co., 323 U. S. 173. There have
been some exceptions. Thusin United States v. Terminal
Railroad Assn., 224 U. S. 383, an action was brought under
the Sherman Act to dissolve a combination among cer-
tain railroads serving St. Louis. The combination had
acquired control of all available facilities for connecting
railroads on the east bank of the Mississippi with those on
the west bank. The Court held that as an alternative to
dissolution a plan should be submitted which provided
for equality of treatment of all railroads. And see United
States v. Great Lakes Towing Co., 208 F. 733, 747, 217 F.
656, appeal dismissed, 245 U. S. 675. United Statesv. New
England Fish Exchange, 258 F. 732. Whether that pro-
cedure would be appropriate in this type of case or should
await further legislative action (cf. Mr. Justice Brandeis’
dissenting opinion, International News Service v. Associ-
a.ted Press, 248 U. S. 215, 248, 262) is a considerable ques-
tion, the discussion of which should not cloud the present

decision. What we do today has no bearing whatsoever
on it.

MR. JusTice FRANKFURTER, concurring.

_ The District Court properly applied the Sherman Law

I enjoining the defendants from continuing to enforce
873554°—46— g
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the existing by-laws restricting membership in the Asso-
ciated Press, and further enjoining the enforcement of
another restrictive by-law forbidding Associated Press
members to communicate “spontaneous” news to non-
members. I would sustain the judgment substantially
for the reasons given below by Judge Learned Hand. 52
F. Supp. 362.

The Associated Press is in essence the common agent of
about 1,300 newspapers in the various cities throughout
the country for the interchange of news which each paper
collects in its own territory, and for the gathering, editing,
and distributing of news which these member papers can-
not collect single-handed, and which requires their pooled
resources. The historic development of this agency, its
world-wide scope, the pervasive influence it exerts in
obtaining and disseminating information, the country’s
dependence upon it for news of the world—all these are
matters of common knowledge and have been abundantly
spread upon the records of this Court. International
News Service v. Associated Press, 248 U. S. 215; Associated
Press v. Labor Board, 301 U. S. 103. See Desmond, The
Press and World Affairs (1937) Chapters I, II, III.

The by-laws in controversy operate in substance as a
network of agreements among the members of the Asso-
ciated Press whereby they mobilize the interest of all
against the danger of competition to each by a present
or future rival—to the extent that inability to obtain an
Associated Press “franchise” is a serious factor in the com-
petition between papers in the same city. While a mem-
ber newspaper no longer has an absolute veto power I
the denial of facilities of the Associated Press service t0
a rival paper applying for membership, for practical pur-
poses there remain effective barriers to admission to the
Associated Press based solely on grounds of business com-
petition. As Judge Learned Hand has pointed out, the
abatement in the by-law from a former absolute veto to 2
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conditional veto against an applicant competing with an
existing member “by no means opened membership to all
those who would be entitled to it, if the public has an
interest in its being free from exclusion for competitive
reasons, and if that interest is paramount. Although, as
we have said, only a few members will have any direct per-
sonal interest in keeping out an applicant, the rest will
not feel free to judge him regardless of the effect of his
admission on his competitors. Each will know that the
time may come when he will himself be faced with the
application of a competitor . . . A by-law which leaves
it open to members to vote solely as their self-interest may
dictate, disregards whatever public interest may exist.”
52 F. Supp. 362, 370-371.

Indubitably, then, we have here arrangements whereby
members of the Associated Press bind one another from
selling local news to non-members and exercise power,
which reciprocal self-interest invokes, to help one another
in keeping out competitors from membership in the Asso-
ciated Press, with all the advantages that it brings to a
newspaper. Since the Associated Press is an enterprise
engaged in interstate commerce, Associated Press v. Labor
Board, supra, these plainly are agreements in restraint of
that commerce. But ever since the Sherman Law was
saved from stifling literalness by “the rule of reason,”
Standard Oil Co. v. United States, 221 U. S. 1; United
States v. American Tobacco Co., 221 U. 8. 106; it is not
sufficient to find a restraint. The decisive question is
whether it is an unreasonable restraint. This depends,
in essence, on the significance of the restraint in relation
to a particular industry. Compare Chicago Board of
Trade v. United States, 246 U. S. 231, 238.

) To be sure, the Associated Press is a cooperative organ-
1zation of members who are “engaged in a commercial
business for profit.” Associated Press v. Labor Board,
Supra, at 128. But in addition to being a commercial
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enterprise, it has a relation to the public interest unlike
that of any other enterprise pursued for profit. A free
press is indispensable to the workings of our democratic
society. The business of the press, and therefore the busi-
ness of the Associated Press, is the promotion of truth
regarding public matters by furnishing the basis for an
understanding of them. Truth and understanding are not
wares like peanuts or potatoes. And so, the incidence of
restraints upon the promotion of truth through denial of
access to the basis for understanding calls into play con-
siderations very different from comparable restraints in
a cooperative enterprise having merely a commercial
aspect. I find myself entirely in agreement with Judge
Learned Hand that “neither exclusively, nor even pri-
marily, are the interests of the newspaper industry conclu-
sive; for that industry serves one of the most vital of all
general interests: the dissemination of news from as many
different sources, and with as many different facets and
colors as is possible. That interest is closely akin to, if
indeed it is not the same as, the interest protected by the
First Amendment; it presupposes that right conclusions
are more likely to be gathered out of a multitude of
tongues, than through any kind of authoritative selection.
To many this is, and always will be, folly; but we have
staked upon it our all.” 52 F. Supp. 362, 372.

From this point of view it is wholly irrelevant that the
Associated Press itself has rival news agencies. As to0
ordinary commodities, agreements to curtail the supply
and to fix prices are in violation of the area of free enter-
prise which the Sherman Law was designed to protect.
The press in its commercial aspects is also subject to t.he
regulation of the Sherman Law. Indiana Farmer’s Guide
Co. v. Prairie Farmer Co., 293 U. S. 268. But the freedqm
of enterprise protected by the Sherman Law necessarily
has different aspects in relation to the press than in the
case of ordinary commercial pursuits. The interest of
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the public is to have the flow of news not trammeled by
the combined self-interest of those who enjoy a unique
constitutional position precisely because of the public
dependence on a free press. A public interest so essen-
tial to the vitality of our demoecratic government may
be defeated by private restraints no less than by public
censorship.

Equally irrelevant is the objection that it turns the
Associated Press into a “public utility” to deny to a com-
bination of newspapers the right to treat access to their
pooled resources as though they were regulating member-
ship in a social club. The relation of such restraints upon
access to news and the relation of such access to the func-
tion of a free press in our democratic society must not be
obscured by the specialized notions that have gathered
around the legal concept of “public utility.”

The short of the matter is that the by-laws which the
District Court has struck down clearly restrict the com-
merce which is conducted by the Associated Press, and the
restrictions are unreasonable because they offend the basic
functions which a constitutionally guaranteed free press
serves in our nation.

MR. Justice ROBERTS.

I think the judgment should be reversed. In respect of
most of the questions involved I might rest on the dis-
cussion by Judge Swan in his dissenting opinion in the
Distriet Court. The novelty and importance of the ques-
tions, and the summary disposition of them in the court’s
opinion, have, however, moved me to state my views in
detail.

This case deals with “news.” News is information about
f‘natters of general interest. The term has been defined as

areport of a recent event.” 'The report may be made to
one moved by curiosity or to one who wishes to make some
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practical use of it. Newspapers obtain such reports and
publish them as a part of a business conducted for profit.
The proprietor of a newspaper, when he employs a person
to inquire and report, engages personal service. I suppose
no one would deny that he is entitled to the exclusive use
of the report rendered as a result of the service for which
he contracts and pays. I suppose that one rendering such
service is free to contract with his employer that the prod-
uct of his inquiries—the news he furnishes his employer—
shall be used solely by the employer and not imparted to
another.

As 1 have said, news is the result of effort in the in-
vestigation of recent events. Every newspaper is inter-
ested in procuring news of happenings in its vicinity, and
maintains a staff for that purpose. Such news may have
some value to newspapers published in cities outside the
locality of the occurrence. I assume that if two publishers
agreed that each should supply a transeript of all reports
he received to the other, and conditioned their agreement
that neither would abuse the privilege accorded, by giving
away or selling what was furnished under the joint ar-
rangement, there could be no objection under the Sherman
Act. Thad assumed, although the opinion appears to hold
otherwise, that such an arrangement would not be ob-
noxious to the Sherman Act because many, rather than
few, joined in it. I think that the situation would be no
different if a machinery were created to facilitate the ex-
change of the news procured by each of the participants
such as a partnership, an unincorporated association, or &
non-profit corporation.

I assume it cannot be questioned that two or more per-
sons desirous of obtaining news may agree to employ 2
single reporter, or a staff of reporters, to furnish them
news, and agree amongst themselves that, as they share
the expense involved, they themselves will use the fruit of
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the service and will not give it away or sell it. Although
the procedure has obvious advantages, and is in itself inno-
cent, I do not know, from the opinion of the court, whether
it would be held that the inevitable or necessary operation,
or necessary consequence, of such an arrangement is to
restrain competition in trade or commerce and that it is,
consequently, illegal! Many expressions in the opinion
seem to recognize that all AP does is to keep for its mem-
bers that which, at joint expense, its members and
employees have produced,—its reports of world events.
Thus it is said that nonmembers are denied access to AP
news, not, be it observed, to news. Again it is said that
the by-laws “block all newspaper nonmembers from any
opportunity to buy news from AP or any of its publisher
members”; again that “the erection of obstacles to the
acquisition of membership . . . can make it difficult, if
not impossible, for nonmembers to get any of the news
furnished by AP . . .” If these expressions stood alone
as the factual basis of decision we should know that the
court is condemning a joint enterprise for the production
of something—here, news copy—which those who pro-
duce it intend to use for their exclusive benefit. But it
Is impossible to deduce from the opinion that this is the
ratio of decision.

I do not understand that the court’s decision is pitched
on the fact that AP is a membership corporation. The
same result could be attained by resort to a multi-party
contract, to a partnership, or to an unincorporated as-
sociation. The choice of the form of the cooperative

——————

! The argument drawn from the Congressional exemption of farmers’
cooperatives from the sweep of the Sherman Act falls short, since
Suph cooperatives often are not mere joint purchasing agencies of
thu_lgs needed and used by the members, but are marketing agencies
Wwhich may be thought to restrain commerce and tend toward

monopoly. It was to safeguard the latter sort of activity that the
exXemption was granted.
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enterprise does not affect the nature of the problem
presented.?

AP was created to accomplish on a mutual, nonprofit,
basis the two objects mentioned. Its purpose is stated by
its charter as “the collection and interchange, with greater
economy and efficiency, of information and intelligence
for publication in the newspapers” of its members. The
organization started on a comparatively modest basis, to
facilitate exchange of news reports amongst its members.
It has grown into a cooperatively maintained news re-
porting agency having, in addition, its own reporters and
agencies for the collection, arrangement, editing, and trans-
mission to its members, of news, gathered by its employees,
and those of others with whom it contracts.

The question is whether the Sherman Act precludes such
a cooperative arrangement and renders those who par-
ticipate liable to furnish news copy, on equal terms, to all
newspapers which desire it, as the court below has held.
If so, it must be because the joint arrangement constitutes
a contract, combination or conspiracy in restraint of trade,
or a monopolization, or an attempt or combination or con-
spiracy to monopolize part or all of some branch of inter-
state or international trade or commerce, or is a public
utility subject to regulation. If AP’s activities fall within
the denunciation of the statute it must be because the
members (1) have combined with the purpose to restrain
trade by destroying competition ; or (2), even though their
intent was innocent, have set up a combination which
either (a) tends unreasonably to restrain, or (b) has in
fact resulted, in undue and unreasonable restraint of free
competition in trade or commerce; or (3) intended and
attempted to monopolize a part or all of a branch of trade;

2“A cooperative enterprise, otherwise free from objection, which
earries with it no monopolistic menace, is not to be condemned as an
undue restraint . . .” Appalachian Coals v. United States, 288 [0ho{sh
344, 3734,
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or (4) have created an organization of such proportions
that in fact it has such a monopoly; or (5) have created
an agency which the Sherman Act renders a public utility
subject to regulation notwithstanding the guarantees of
the First Amendment of the Constitution.

I am unable to determine on which of such possible
grounds the judgment of illegality is rested. The court’s
opinion blends and mingles statements of fact, inferences
and conclusions, and quotations from prior opinions
wrested from their setting and context, in such fashion
that I find it impossible to deduce more than that orderly
analysis and discussion of facts relevant to any one of the
possible methods of violation of the Sherman Act is
avoided, in the view that separate consideration would dis-
close a lack of support for any finding of specific wrong-
doing. But the general principle that nothing added to
nothing will not add up to something holds true in this
case. Itisa tedious task to separate the generalities thus
mingled in the opinion, but I can only essay it by dis-
cussing one aspect of the case at a time.

In limine, it should be remembered that newspaper pro-
prietors who are members of AP are not, as publishers, in
the trade of buying or selling news. Their business is the
publishing of newspapers. In this business they print
inter alia news, editorial comment, special articles, photo-
graphs, and advertisements. It hasbeen held that a joint
effort to obtain advertising to be published in all the papers
barties to the arrangement, at special rates, is not a viola-
tion of the Sherman Act.* It has been repeatedly held by
this court, that the collection of information on behalf of
the membership of an unincorporated association, and the
furnishing of that information for pay to such persons as
the association decides shall share it, is not a violation of

® Prairie Farmer Co. v. Indiana Farmer’s Guide Co., 88 F. 2d 979,
cert. denied 301 U. S. 696; rehearing denied 302 U. 8. 773.
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the Sherman Act.* I think this is not because the exclu-
sive right to use information or news copy obtained differs
somewhat from property rights in tiles or lumber or pipe or
women’s fashions or motion-picture film. I think it is
because information gathered as the result of effort, or of
compensation paid the gatherer, is protected as is property,
until published ; and that unauthorized publication by an-
other is a wrong redressible in the same way as unauthor-
ized interference with one’s rights in tangible property.
In the very case of AP, this court has so held,’® as has the
Attorney General of the United States.® As the Attorney
General has pointed out, this proposition is subject to the
qualification that there must be no purpose to destroy
competition or to monopolize, but with these matters I
shall deal hereafter.

First. Are the members of AP acting together with the
purpose of destroying competition? I have not discov-
ered any allegation in the complaint to that effect. The
court below has not made any such finding. They deny
any such purpose or intent and yet, as I read passages in
the court’s opinion, it is now found, on this summary
judgment record, without a trial, that they are, and have
been, actuated by such an intent. The opinion states: “An

4 Board of Trade v. Christie Grain & Stock Co., 198 U. S. 236, 251,
252; Hunt v. New York Cotton Ezxchange, 205 U. 8. 322, 333; United
States v. New York Coffee Exchange, 263 U. 8. 611, 619; Moore V.
New York Cotton Exchange, 270 U. 8. 593, 604, 607.

5 International News Service v. Associated Press, 248 U. 8. 215.

6% itisno violation of the Anti-Trust Act for a group of news-
papers to form an association to collect and distribute news for their
common benefit, and to that end to agree to furnish the news col-
lected by them only to each other or to the Association; provided that
no attempt is made to prevent the members from purchasing or other-
wise obtaining news from rival agencies. And if that is true the
corollary must be true, namely, that newspapers desiring to form and
maintain such an organization may determine who shall be and who
shall not be their associates.” (Letter of Attorney General Gregory
of March 12, 1915.)
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agreement or combination to follow a course of conduct
which will necessarily restrain or monopolize a part of
trade or commerce may violate the Sherman Act, whether
it be ‘wholly nascent or abortive on the one hand, or suc-
cessful on the other.”” I take this statement as suggest-
ing the pleadings and proof disclose, without contradic-
tion, that AP and its members agreed or combined to
restrain trade. There is no such allegation in the com-
plaint, and there is not, and cannot be, any finding on this
record to support the conclusion. The cases cited in the
opinion of agreements to boycott or to drive competitors
out of business, or to compel merchants to deal only with
members of a group, are, as will appear, inapposite to the
case at bar. The defendants say that they merely keep for
their own members’ use that which their own members’
activity and expenditure has produced. We must not
confuse the intent of the members with the size of their
organization. These two matters seem to be inextricably
blended in the court’s treatment of the case, but they differ
In their nature and as a basis for decision.

But, it may be urged, intent is to be gathered from con-
duet, and those whose actions have in fact unduly re-
strained trade, will not be heard to deny the purpose to
accomplish the result of their conduet. This is sound
fioctrine, and it leads to an inquiry as to the actual
Imposition of prohibited restraints.

Second. Has the plan, and have the operations of AP,
the inevitable consequence of restraining competition
between news agencies or newspapers, or have they, and
do they now, necessarily tend to, or in fact, unreasonably
restrain such competition? On this question the court
b‘310W. made no findings save one of dubious import.

It is worth while to quote the finding to which the
0D‘l‘nlon of this court refers:

The growth of news agencies has been fostered to some
extent as a result of the restrictions of The Associated
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Press’ services to its own members, but other restrictions
imposed by The Associated Press have hampered and
impeded the growth of competing news agencies and of
newspapers competitive with members of The Associated
Press.” (Italics supplied.)

The finding is vague for it fails to specify what is meant
by “other restrictions.” The phrase cannot mean the
membership restrictions of the by-laws for those are men-
tioned in the preceding clause. Nor does this court’s
opinion furnish any additional light.

Not only is the finding attacked, as the court’s opinion
admits, but, in addition, the record negatives the sweeping
assumptions the court indulges respecting the effect of
AP’s activities.

The opinion states that the members “have, by con-
certed arrangements, pooled their power to acquire, to
purchase, and to dispose of news reports through the chan-
nels of commerce,” and, in addition, have “pooled their
economic and news control power and, in exerting that
power, have entered into agreements which the District
Court found to be ‘plainly designed in the interest of pre-
venting competition.’” This sentence is characteristic
of the opinion. In the first place, as will later appear, the
record presents no question of “purchasing power.” One
cannot purchase the events of history; he can employ
someone to report them to him. Does the sentence mean
that AP has “purchased” all or most of the available re-
porters in the nation or the world? Secondly, the sen-
tence seems to attribute to AP some sort of monopoliza-
tion of the newspaper publishing business. And, finally,
it seems to attribute to the court below a finding that AP
has unduly or unreasonably restrained trade. As will ap-
pear, the court below made no such finding and, because
it could not do so, sought another ground on which to base
its decision. Moreover, the facts assumed are specifically
denied by the answer, and contradicted by the proofs.
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The uncontradicted proofs to which I shall later refer
show that nonmember publishers not only have obtained,
and now obtain, complete and satisfactory news coverage
from other agencies, but have prospered and grown with-
out AP news service.

It is said in the opinion that the by-laws, as obstacles
to membership, tend to make it difficult to obtain news
furnished by AP or its members and that it is apparent that
the exclusive right which AP members have gives many
newspapers a competitive advantage over theirrivals. But
the events of life are open to all who inquire. There is no
dearth of those willing to inquire and report those events,
for proper compensation. Thus the court must here be
holding that if a concern gathers from the air, from the
sunlight, or from the waters of the sea, by its effort and
ingenuity, something that others have not garnered, it
must make the results of its activity open to all, for if it
sells to some and not to others the former will have a com-
petitive advantage. The exclusive use of that which is
thus obtained always, in a sense, gives a competitive ad-
vantage over those less active and enterprising. The
ppinion seems to mean that no contract, however narrow
its effect, however innocent its purpose, which in the least
degree restricts competition,” can survive attack under the
Sherman Act; that no such concept as a reasonable re-
straint, a restraint limited to the legitimate protection of
one’s property or business, and limited in space or in time,
or affecting a few only of all those engaged in a given
trade, is free of illegality. Is not this to reestablish the
har§h and sweeping effect attributed to the statute in
United States v. Trans-Missouri Freight Association, 166
U. 8. 290, and United States v. Joint Traffic Association,
171U.8. 505, which was abandoned more than thirty years
Me view, ever since maintained, that the statute

"It was only in this limited sense that the court below found that
by-laws limited competition.
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merely adopted the common law concept of undue and
unreasonable restraints of trade® If the court is now to
revert to the harsh and mechanical application of the act
that every agreement which in any measure restrains trade
(notwithstanding the truism that “every agreement con-
cerning trade . . . restrains” °) is illegal, the ruling should
be made explicit and not left in the realm of speculation.

The opinion says that the District Court found that
the by-laws “contained provisions designed to stifle com-
petition in the newspaper publishing field.” The District
Court made no finding and reached no conclusion that
AP imposed any restraint which was undue or unreason-
able, and the matter quoted in footnotes 6 and 8 of the
court’s opinion does not support any such gloss as this
court places on what the District Court said in its opinions
or its formal findings and conclusions, as a mere reading
will demonstrate.

If collateral restraints in agreements for the sale of a
business, and others of like sort, permitted and enforced
at common law, and heretofore under the Sherman Act™
as well, are now to fall under condemnation, we should
know the fact.

The opinion assumes that the competitors of AP suffer
from an inability to buy news. It is replete with intima-

8 Standard Oil Co. v. United States, 221 U. 8.1, 50-62; United States
v. American Tobacco Co., 221 U. 8. 106, 178-179; United States V.
Terminal R. Assn., 224 U. S. 383, 394-395; Chicago Board of Trade
v. United States, 246 U. 8. 231, 238-239; Maple Flooring Mfrs. Assn.
v. United States, 268 U. S. 563, 582; Appalachian Coals v. United
States, 288 U. S. 344, 359-361, 375, 376-7; Sugar Institute V. United
States, 297 U. S. 553, 597-600; Interstate Circuit v. United States,
306 U. S. 208, 230-232. :

® Chicago Board of Trade v. United States, supra, 238; Appalachian
Coals v. United States, supra, 361. MR

10 Oregon Steam Navigation Co. v. Winsor, 20 Wall. 64; Cincinnatt
Packet Co. v. Bay, 200 U. S. 179, 184, 185; United States v. Generdl
Electric Co., 272 U. S. 476; United States v. Bausch & Lomb Co.,
321 U. S. 707.
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tions that the cooperative activities of AP have, in fact,
seriously impeded the founding and growth of other news-
gathering agencies than AP and its member news-gather-
ing agencies and other newspapers than AP’s member
newspapers. They are too many for enumeration, but
may be illustrated by the court’s statement that “histori-
cally, as well as presently, applicants who would offer
competition to old members have a hard road to travel,”
and that “a newspaper without AP service is more than
likely to be at a competitive disadvantage.”

These conclusions are without support in the record or
in the findings of the court below, and are unsupported by
any finding by this court based upon the facts of record.
This can be demonstrated.

The findings of the District Court, which this court has
not modified, criticised, or overruled, established beyond
cavil that, despite the fact that AP was early in the field
and has grown to great size, many other reporting agencies
have been established and grown in the United States,
two of which, UP and INS, are now comparable to AP
“in size, scope of coverage and efficiency.” Additional
ggencies which furnish substantial news-reporting services
In the nation total between twenty and thirty. Statistics
concerning them are not included in the record, but it is
evident that some, singly, furnish substantial service, and
all, taken together, afford a broad coverage in competition
with AP, UP and INS, widely used in the newspaper
world. Their past growth, and their opportunity for ex-
pansion, contradict the assumption that AP has un-
reasonably, or in substantial measure, restrained free
competition. Rather, its success has stimulated others to
enter the field and to compete with it.

‘The District Court found: “AP does not prevent or
hinder nonmember newspapers from obtaining access to
domestic and foreign happenings and events.” News-
Paper publishers differ as to the comparative value of AP
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and other services; many choose one in preference to the
other; some have relinquished one service and acquired
the other. Vast newspaper enterprises have grown up
which depend on services other than those furnished by
AP. These include metropolitan newspapers with circu-
lations running from two hundred thousand to over a
million. Some which have not used AP reports have
outstripped competitors who were members of AP.

The uncontradicted evidence and the findings of the
District Court disclose, amongst others, the following sig-
nificant facts: In 1942 the total expenditures of AP and
its subsidiaries were $12,986,000, those of UP and its
affiliates $8,628,000, and those of INS and its affiliates
$9,434,000. Thus two competitors, found by the court
below to be in every way comparable with AP, together
expended over $5,000,000 more in that year than AP. In
the same year AP had 1,247 domestic and 5 foreign mem-
bers, UP had 981 domestic and 391 foreign subscribers to
its services, and INS, in 1941, 338 domestic newspaper
subscribers and 3 such foreign subscribers, Here again
the total subseribers of its two most substantial competi-
tors outnumbered AP’s membership in both the domestic
and the foreign field. In the matter of supplying features,
news pictures, and news to radio stations, UP and INS
would each appear to have at least as many users as AP,
although the proofs and the findings do not afford an
accurate measure of comparison.

Many of the other agencies, as well as UP and INS,
make contracts with their subsecribers for the exclusive use
of their material in the subscriber’s area and field. Both
UP and INS make what are known as “asset value” con-
tracts with their subscribers, under the terms of which any
newspaper in the same area and field must pay to thf*
existing subscriber the asset value of that subscribers
contract in order to obtain the service. Thus all these
agencies recognize that the exclusive right to publish the
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news furnished their members or subseribers is valuable.
Neither as respects AP, nor any of the other agencies, is
there a finding or evidence that such provisions work any
hindrance or restraint of competition as between agencies
or newspapers.

As respects competition between newspapers which are
members of AP and others, it is found that newspapers of
large circulation in large municipalities, as well as those
of medium and small circulation, have thriven and grown
without AP service. The court below said: “Upon this
motion we must take it as in dispute whether the general
opinion in the calling is that the service of UP is better
than that of AP, or vice versa.” Newspapers have given
up AP service for that of its competitors. Many, in vary-
ing localities and fields, not only belong to AP but patron-
ize one or more of the other services, including UP and
INS. Some of the largest and most powerful newspapers
in the nation have grown to be such without AP service;
not an instance is cited where a proposed newspaper was
unable to start, or has been compelled to suspend, publica-
tion for lack of it. The record contradicts the assertion in
the court’s opinion that the proof demonstrates “the net
effect is seriously to limit the opportunity of any new paper
to enter these cities.”” No finding in these terms was made
by the District Court. A great bulk of the material
tendered by the defendants runs counter to the conclu-
Slon; and certainly, in a summary judgment proceeding,
to draw such a conclusion from the averments pro and con
of the pleadings and affidavits is to ignore what this court
has said is permissible in such a proceeding.

The court below has found that, “at the present time,
access to the news reports of one or more of AP, UP, or INS
18 essential to the successful conduct of any substantial
neWS}?aper serving the general reading public.” (Italics
Supplied.) Tt is true also that the District Court found,

referring to these three agencies, that “of the three news
673554"—46‘9
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agencies . . . AP ranks in the forefront in public reputa-
tion and esteem,” whatever this may mean. If it means
that it is thought the best of the three, this would not seem
to advance the argument. If it means that AP is the
largest of the three in expenditures, this also is true but
irrelevant. Whatever the significance of the finding, it cer-
tainly isnot a finding that AP hasrestricted or limited com-
petition either between news agencies or newspapers.

In another aspect of the issue of restraint, the opinion
ignores important facts. While it correctly states that, in
the daily morning field, AP embraces 81% in number and
96% in circulation, it fails to state that UP serves such
newspapers representing 40% in number and 64% in cir-
culation. Again, in respect of the daily evening field,
whereas AP members represent 59% in number and 77%
in circulation, UP accounts for 45% in number and 65%
in circulation. It will be seen that there is duplication
because many newspapers take more than one of the exist-
ing services. Thus, as of 1941, of the 373 domestic morn-
ing English-language dailies,—with a total circulation of
15,849,132,—152, with a total circulation of 10,701,498,
were subscribers of UP, and 55, with a total circulation of
4,149,929, were subscribers of INS; and, of the 1,480 do-
mestic daily evening English-language newspapers,—with
a total eirculation of 19,616,674,—664, with a total circula-
tion of 16,781,020, were subscribers of UP, and 206, with a
total circulation of 8,608,180, were subseribers of INS.

The record indicates that, in the large, the events re-
ported by the leading agencies are the same; the differ-
ences between the reports being in the way they are
written. Inability to peruse an AP report, therefore, does
not mean that the reader fails to obtain knowledge of what
is happening, but of a particular reporter’s account of the
event.

Finally, the record contains affidavits which must, on
the motion for summary judgment, be taken as true, of
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twenty-three persons who are in the newspaper business.
These are too lengthy to quote. In general the testimony
was to this effect: Ten said the UP service was adequate
and complete; thirteen said that AP service was not neces-
sary to the success of a newspaper; one said that a news-
paper was at no competitive disadvantage through lack
of AP service; and five testified their papers, to which AP
membership was open, elected to use competing services.
As of September 1941 more than 600 domestic newspapers
which were subscribers of UP were not members of AP.
The fact is that AP does not attempt to restrain its mem-
bers from taking services from other agencies. It is little
wonder that the District Court refrained from finding that
AP had unduly or unreasonably restrained competition
between news agencies or newspapers.
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