
DECISIONS PER CURIAM, ETC., FROM JANUARY
11, 1944, THROUGH APRIL 10, 1944.*

No. 209. Unite d  States  v . Wate rhous e  et  al . Cer-
tiorari, 320 U. S. 723, to the Circuit Court of Appeals for 
the Ninth Circuit. Argued January 5, 6, 1944. Decided 
January 17,1944. Per Curiam: Judgment affirmed by an 
equally divided Court. Mr . Justi ce  Jacks on  states that, 
the proceeding having been commenced, as the record 
shows, “under the instructions of the Attorney General” 
and the valuation for which the Government now contends 
appearing to have been fixed at the time when he held that 
office, he thinks it inappropriate that he should now par-
ticipate in the determination of the case, notwithstanding 
he has no recollection of personal participation in the De-
partmental action. Assistant Attorney General Littell, 
with whom Solicitor General Fahy and Messrs. Vernon L. 
Wilkinson and Roger P. Marquis were on the brief, for the 
United States. Mr. Herman Phleger, with whom Mr. 
A. G. M. Robertson was on the brief, for respondents. 
Reported below: 132 F. 2d 699.

No. —. Ex parte  Louis Red  Cloud . January 17,1944. 
Application denied.

No. —. Ex parte  Frank  Harris . January 17, 1944. 
The motion for leave to file petition for writ of habeas 
corpus is denied.

•Decisions on applications for certiorari, post, pp. 756, 762; rehear-
ing, post, p. 800; cases disposed of without consideration by the 
Court, post, p. 800.
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No. —. Benja min  Olweis s  et  al . v . Unite d  State s . 
January 17, 1944. The motion for leave to file a petition 
for writ of certiorari nunc pro tunc is denied.

No. 457. Viator  et  al . v . Edwins , Sherif f , et  al . 
Appeal from and on petition for writ of certiorari to the 
Supreme Court of Mississippi. January 31,1944. Per Cu-
riam: The motion to dismiss is granted and the appeal is 
dismissed for the reason that the judgment of the court 
below is based upon a non-federal ground adequate to sup-
port it. The petition for writ of certiorari is denied. 
Messrs. Albert Sidney Johnston, Jr. and William L. Guice 
for appellants-petitioners. Mr. J. H. Sumrall for appel- 
lees-respondents. Reported below: 195 Miss. 220, 14 So. 
2d 212.

No. 560. Nathans on  v . United  State s . On peti-
tion for writ of certiorari to the Circuit Court of Appeals 
for the Eighth Circuit. January 31, 1944. Per Curiam: 
The petition for writ of certiorari is granted. The judg-
ment of the Circuit Court of Appeals is vacated and the 
cause is remanded to the District Court of the United 
States for the Western District of Missouri with directions 
to proceed in conformity with the Act of December 23, 
1943, c. 377, 57 Stat. 608. Messrs. J. Francis O’Sullivan 
and Maurice J. O’Sullivan for petitioner. Solicitor Gen-
eral Fahy and Assistant Attorney General Shea for the 
United States. See post, p. 746.

No. —. Illinois  ex  rel . Will iams  v . Ragen , 
Warden ; and

No. —. Ex par te  Garfi eld  J. Kelly . January 31, 
1944. Applications denied.
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No. —. Ex parte  Taylor  Seals . January 31, 1944. 
The motion for leave to file petition for writ of prohibition 
is denied.

No. —. Ex parte  James  Thomas . January 31,1944. 
The motion for leave to file petition for writ of habeas 
corpus is denied.

No. —. Ex parte  Joseph  E. Jones . January 31, 
1944. The motion for leave to file petition for writ of 
certiorari is denied.

No. —. Ex parte  Merritt  R. Longbrake . .January 
31, 1944. The motion for leave to file petition for writ 
of mandamus is denied.

No. 109. City  of  Yonker s  et  al . v . United  States  
et  al . January 31, 1944. The motion to stay the man-
date until March 1, next, is granted. Mr . Justice  Black  
states: “I dissent. As this record stands, railroad service 
to Yonkers has been abandoned without any valid order 
authorizing such action. I therefore would permit the 
Court’s mandate to go down. But if the mandate is to be 
stayed, I think that, at the very least, since the stay is 
equivalent to an injunction, a bond should be required of 
the railroad in an amount sufficient to protect the people 
of Yonkers against such loss as the city or its citizens may 
sustain in case it is ultimately decided that the railroad 
had no legal right to abandon its service. Cf. Inland 
Steel Co. v. United States, 306 U. S. 153, 156-157.” Mr . 
Justice  Douglas  and Mr . Justice  Murphy  agree with 
this dissent.

See 320 U. S. 685.
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No. 603. Beil fuss  v . California . Appeal from the 
District Court of Appeal, 2d Appellate District, of Cali-
fornia. February 7, 1944. Per Curiam: The appeal is 
dismissed for want of jurisdiction. § 237 (a), Judicial 
Code, as amended, 28 U. S. C., § 344 (a). Treating the 
papers whereon the appeal was allowed as a petition for 
writ of certiorari as required by § 237 (c) of the Judicial 
Code as amended, 28 U. S. C., § 344 (c), certiorari is de-
nied. Mr. Morris Lavine for appellant. Messrs. Robert 
W. Kenny, Attorney General of California, and Frank 
Richards, Deputy Attorney General, for appellee. Re-
ported below: 59 Cal. App. 2d 83, 138 P. 2d 332.

No. —. Ex parte  Norman  Baker ;
No. —. Ex parte  Charl es  Janulis ; and
No. —. Ex par te  Charles  E. Raggi o . February 7, 

1944. The motions for leave to file petitions for writs of 
habeas corpus are denied.

No. —. Ex parte  Garfield  J. Kelly . February 7, 
1944. Application denied.

No. 11, original. Illi nois  v . India na  et  al . February 
7, 1944. The motion of the State of Indiana to dismiss 
is denied without prejudice to any question presented, 
Wisconsin v. Illinois, 270 U. S. 634. The replies of the 
complainant to the answers are received and ordered filed.

No. 560. Nathanson  v . Unite d  States . February 7, 
1944. The order entered January 31st, ante, p. 744, is 
amended to read as follows:

“Per Curiam: The petition for writ of certiorari is 
granted. The judgment of the Circuit Court of Appeals
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is vacated and the cause is remanded to the District Court 
of the United States for the Western District of Missouri 
with directions to proceed in conformity with the Act of 
December 23,1943, c. 377,57 Stat. 608, but without preju-
dice to the consideration of any questions which petitioner 
may wish to raise as to the validity or application of that 
Act.”

No. 154. Ander son  National  Bank  et  al . v . Reeves , 
Commis sioner  of  Revenue , et  al . February 7, 1944. 
Luckett substituted for Reeves. See ante, p. 233.

No. 541. Fitz jerrell  v . Becke r , Warden . See post, 
p. 772.

No. 577. Trimble  et  al . v . Justice  et  al ., Executors , 
et  al . Appeal from and on petition for writ of certiorari 
to the Court of Appeals of Kentucky. February 14, 
1944. Per Curiam: The motion for leave to file the state-
ment as to jurisdiction is granted. The motion to dismiss 
is granted and the appeal is dismissed for want of jurisdic-
tion. § 237 (a), Judicial Code, as amended, 28 U. S. C., 
§ 344 (a). The petition for writ of certiorari is denied. 
Mr. J. Smith Hays for appellants-petitioners. Messrs. 
LeWright Browning and J. J. Moore for appellees- 
respondents. Reported below: 295 Ky. 178,173 S. W. 2d 
985.

No. 619. Cash  v . Metrop olitan  Trust  Co . et  al . 
Appeal from the Supreme Court of Illinois. February 
14, 1944. Per Curiam: The motion to dismiss is granted 
and the appeal is dismissed for the want of a properly 
presented substantial federal question. (1) Simon v. 
Crajt, 182 U. S. 427, 428, 434-5; Chaloner v. Sherman, 
242 U. S. 455, 459-60; (2) Milk Wagon Drivers’ Union v.
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Meadowmoor Co., 312 U. S. 287, 294; (3) Milwaukee 
Electric Ry. Co. v. Milwaukee, 252 U. S. 100, 106. Mr. 
Henry W. Dieringer for appellant. Mr. George Bayard 
Jones for appellees. Reported below: 383 Ill. 409, 50 
N. E. 2d 487.

No. — . Ex part e Harry  C. Kelly . February 14, 
1944. Application denied.

No. —. Ex part e  Will iam  Clark . February 14,1944. 
The motion for leave to file petition for writ of habeas 
corpus is denied.

No. —. Ex part e Selvie  W. Well s . February 14, 
1944. The motion for leave to file petition for writ of 
habeas corpus is denied and the rule to show cause is 
discharged.

No. 195. Northw ester n  Electr ic  Co . et  al . v . Fed -
eral  Power  Commis sion . February 14, 1944. It is 
ordered that the opinion of the Court in this case be 
amended by striking out the sentence beginning “In a 
brief”, at line 10, page 4, and by altering the first sen-
tence of the succeeding paragraph, beginning with the 
word “although”, to read as follows: “Although, as sug- 
ested in a brief filed by the American Institute of Ac-
countants, the Commission’s prescribed method of elimi-
nating the write-up may not accord with the best 
accounting practice, it is sustained by expert evidence.”

Opinion reported as amended, ante, p. 119.

No. 70. Thomson , Trust ee  of  the  pro pe rty  of  the  
Chicago  & North  Western  Railway  Co ., v . Unite d
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States  et  al . February 14, 1944. Roth substituted for 
Thomson. See post, p. 803, No. 70.

No. 4. Hill , Admin ist rator , v . Haw es  et  al ., Trus -
tees . February 14,1944. Mr . Just ice  Douglas  is of the 
view that a rehearing of this case should be ordered. [320 
U. S. 520; post, p. 801.]

No. —. Ex parte  John  Foster . February 28, 1944. 
The motion for leave to file petition for writ of habeas 
corpus is denied.

No. —. Peyt on  v . Railway  Express  Agency , Inc . 
et  al .;

No. —. Patten  v . Dennis , IT. S. Attor ney , et  al .; 
and

No. —. Exum  v . Illinois . February 28,1944. Ap-
plications denied.

No. —. Dioguardi  v . City  of  New  York  Parks  
et  al . February 28, 1944. Petition for appeal denied.

No. —. L. P. Steu art  & Bro ., Inc . v . Bowles , Price  
Admini strat or . February 28, 1944. The motion of 
petitioner to stay the mandate and to continue the tem-
porary restraining order is granted and the mandate is 
stayed and the temporary restraining order continued 
until March 15 next, and if on or before that date a peti-
tion for a writ of certiorari is filed in this Court in this 
case, it is ordered that the mandate be stayed and the 
temporary restraining order be continued until the final 
disposition of the case by this Court.
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No. 142. Unite d  State s  v . Myers ;
No. 143. Unite d  State s  v . Arble ;
No. 144. United  States  v . Martin ;
No. 145. Unite d  States  v . Plitz ; and
No. 146. United  Stat es  v . Spit z . February 28,1944. 

On respondents’ petition for clarification of the opinion of 
the Court, it is ordered that the two paragraphs beginning 
on page 10 of the slip opinion be amended to read as 
follows:

“As to Sundays and holidays, we construe the statute to 
require extra compensation for inspectors without regard 
to the hours of the day or whether such services are addi-
tional to a regular weekly tour of duty. Before § 5 there 
was no authority to pay extra compensation for Sunday 
and holiday work. Revised Statutes, § 2871, allowed ex-
tra pay for nighttime work only. Somewhat indirectly 
the Act of February 13, 1911, gave Sunday and holiday 
pay and the 1920 amendment made the right to that extra 
compensation clear by saying extra compensation shall be 
paid inspectors ‘who may be required to remain on duty 
between the hours of five o’clock postmeridian and eight 
o’clock antemeridian, or on Sundays or holidays’. This 
language and the Customs Regulations, note 18, supra, 
give an employee who works regular hours weekdays in 
daytime extra pay for Sunday and holiday work. The 
statute covers also those who work outside the statutory 
normal hours. Logically, if Sundays and holidays were 
not to receive extra compensation, without regard to 
whether services on those days were overtime, there would 
have been no occasion to add Sundays and holidays to the 
overtime. Overtime would cover every situation.

“The proviso of § 5 does not give the Collector of Cus-
toms authority to make assignments which deprive inspec-
tors of the Sunday and holiday pay. It authorizes ad-
justments of hours but specifically forbids alteration of 
overtime pay. It is silent as to Sundays and holidays
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which leaves the earlier grant of extra compensation for 
those days in effect. Overtime pay is also applicable to 
Sundays and holidays when inspectors work longer than 
nine hours with one hour for food and rest. The late of 
overtime extra compensation on Sundays and holidays is 
the same as the rate for week days. The administrative 
practice is uncertain. It does not support a contrary con-
clusion. The Government cites excerpts from testimony 
on amendatory bills, not here directly involved, which in-
dicate the extra compensation is paid for Sundays and holi-
days.22 Findings 5 and 6 of the Court of Claims, note 17, 
supra, show that extra compensation was paid at times for 
Sunday and holiday services.23”

Opinion reported as amended, 320 U. S. 561, 574-575.

No. 497. Mario  Mercado  E Huos  v . Commin s  et  al .
See post, p. 758.

No. 698. Vaughn , doing  busi ness  as  Vaugh n ’s  Used  
Cars , v . Board  of  Police  Comm is si oners  of  the  City  
of  Los Angeles  et  al . Appeal from the District Court of 
Appeal, 2d Appellate District, of California. March 6, 
1944. Per Curiam: The appeal is dismissed for want of a 
substantial federal question. (1) Hall v. Geiger-J ones Co., 
242 U. S. 539, 552-4; Lehmann n . Board of Accountancy, 
263 U. S. 394,398; cf. Nash v. United States, 229 U. S. 373, 
376-7; (2) Caldwell v. Texas, 137 U. S. 692, 698; Berge- 
mann v. Backer, 157 U. S. 655, 656; cf. Dohany v. Rogers, 
281U. S. 362,369; (3) Cincinnati, N. 0. & T. P. Ry. Co. v. 
Slade, 216 U. S. 78, 83; Mobile, J. & K. C. R. Co. v. Mis-
sissippi, 210 U. S. 187, 204. Messrs. Albert G. Bergman 
and Bates Booth for appellant. Messrs. Ray L. Chesebro, 
Frederick von Schrader, and Edwin F. Shinn for appellees. 
Reported below: 59 Cal. App. 2d 771, 140 P. 2d 130.
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No. 704. John  J. Casale , Inc . v . United  States  et  
al . Appeal from the District Court of the United States 
for the District of Delaware. March 6, 1944. Per Cu-
riam: The motion to affirm is granted and the judgment 
is affirmed. United States v. Illinois Central R. Co., 244 
U. S. 82, 89; Federal Power Commission v. Edison Co., 
304 U. S. 375, 384-5; Rochester Telephone Corp. v. 
United States, 307 U. S. 125, 130. Mr. Charles E. Cot-
terill for appellant. Solicitor General Fahy and Mr. 
Daniel W. Knowlton for appellees. Reported below: 52 
F. Supp. 1005.

No. 119. Mille r  v . United  States . Certiorari, 320 
U. S. 732, to the Circuit Court of Appeals for the Fifth 
Circuit. March 6, 1944. Per Curiam: On consideration 
of the stipulation between counsel for the petitioner and 
the Solicitor General, the judgment of the Circuit Court 
of Appeals is reversed and the cause is remanded to the 
District Court of the United States for the Northern 
District of Texas with directions that petitioner, after 
reasonable notice, be accorded a hearing on the issues 
involved before a judge other than the sentencing judge, 
and that at such hearing petitioner be allowed to be 
present and represented by counsel, with opportunity to 
adduce testimony and cross-examine witnesses. It is 
ordered that the mandate issue forthwith. Mr. Gerhard 
A. Gesell for petitioner. Solicitor General Fahy for the 
United States. Reported below: 136 F. 2d 287.

No. —. Ex parte  Frank  Roberson . March 6, 1944. 
The motion for leave to file petition for writ of man-
damus is denied.

No. 11, original. Illi nois  v . Indiana  et  al . March 
7, 1944. Luther Ely Smith, Esquire, of Saint Louis, 
Missouri, appointed Special Master.
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No. 388. City  of  Coral  Gables  v . Wright , doing  
busi ness  as  Ed . C. Wright  & Co., et  al . Certiorari, 
320 U. S. 729, to the Circuit Court of Appeals for the 
Fifth Circuit. Argued February 10, 11, 1944. Decided 
March 13, 1944. Per Curiam: The judgment is affirmed 
by an equally divided Court. Mr . Justi ce  Douglas  
took no part in the consideration or decision of this 
case. Messrs. Morton B. Adams and Ira C. Haycock, 
with whom Mr. D. H. Redfearn was on the brief, for 
petitioner. Mr. Miller Walton for Ed. C. Wright and Mr. 
F. A. Berry for the American National Bank of Nash-
ville,—respondents. Mr. W. Terry Gibson filed a brief, 
as amicus curiae, in support of respondents. Reported 
below: 137 F. 2d 192.

No. 710. Kohlmeyer , Newbe rger  & Co. et  al . v . 
Cooper , Collector  of  Reve nue . Appeal from the Su-
preme Court of Louisiana. March 13,1944. Per Curiam: 
The appeal is dismissed for want of a substantial federal 
question. Ware & Leland v. Alabama, 209 U. S. 405; 
Moore v. New York Cotton Exchange, 270 U. S. 593, 604; 
cf. Minnesota v. Blasius, 290 U. S. 1, 8; Parker v. Brown, 
317 U. S. 341, 360-63. Mr. Arthur A. Moreno for appel-
lants. Reported below: 16 So. 2d 247.

No. —. Illinois  ex  rel . Truit t  v . Nier sthe imer , 
Warden . March 13, 1944. Application denied.

No. —. Wilson  v . Hinman  et  al . March 13, 1944. 
The motion for leave to file petition for writ of mandamus 
is denied.

No. —. Ex parte  Stephen  Mitche ll ; and
No. —. Ex parte  Erhardt  Elows on . March 13, 

1944. The motions for leave to file petitions for writs of 
habeas corpus are denied.
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No. —. Ex parte  Jess e  T. Sylence ; and
No. —. Ex parte  Denni s W. Rosi er . March 27, 

1944. Applications denied.

No. —. Ex parte  James  Goode ;
No. —. Ex parte  Richard  O’Neill ;
No.—. Ex parte  Louis Berman  ;
No. —. Johnson  v . Niers theimer , Warden ; and
No. —. Unite d States  ex  rel . Hill  v . Ragen , 

Warden . March 27,1944. The motions for leave to file 
petitions for writs of habeas corpus denied.

No. 935, October Term, 1942. Kelley  et  al . v . Ever -
glades  Draina ge  Distr ict . March 27, 1944. The mo-
tion to correct or amend the mandate is denied without 
prejudice to any other appropriate remedy. 319 U. S. 415.

No. 252. Flourn oy , Sherif f  and  Ex -Off icio  Tax  
Collector , v . Wiener  et  al . March 27, 1944. It is or-
dered that the opinion in this case be amended by adding, 
at the end of the opinion, the following paragraph:

“Appellant having assigned as error the decision of the 
Louisiana Supreme Court holding the federal Act invalid, 
the case is properly an appeal, and appellant could have 
included in his assignments of error any other denial of 
federal right whether or not capable in itself of being 
brought here by appeal. Prudential Insurance Co. v. 
Cheek, 259 U. S. 530, 547. Or he could have filed a peti-
tion for writ of certiorari in addition to his appeal. Co-
lumbus & Greenville Ry. Co. v. Miller, 283 U. S. 96, 98. 
But since he failed to raise or brief in this Court any ques-
tion as to the validity of the Louisiana statute under the 
Fourteenth Amendment, we have no jurisdiction of the 
case either on certiorari or on appeal, and there is no oc-
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casion for the application of Judicial Code, § 237 (c), 28 
U. S. C. § 344 (c). See Robertson and Kirkham, Juris-
diction of the Supreme Court of the United States, page 
40, and cases cited.”

The petition for rehearing is denied.
Opinion reported as amended ante, p. 253.

No. 766. Hudson  & Manhatta n Railroad  Co . v . 
Jers ey  City  et  al . Appeal from the District Court of the 
United States for the District of New Jersey. April 3, 
1944. Per Curiam: The motion to dismiss is granted and 
the appeal is dismissed. Smith v. Illinois Bell Telephone 
Co., 270 U. S. 587, 588-9; Sterling v. Constantin, 287 U. S. 
378, 386. Mr. John F. Finerty for appellant. Solicitor 
General Fahy and Messrs. Richard H. Field and Harry R. 
Booth for Fred M. Vinson, Stabilization Director, and 
Messrs. Charles A. Rooney and Charles Hershenstein for 
Jersey City,—appellees. Reported below: 54 F. Supp. 
315.

No. 794. Ratner  v . Calif ornia . Appeal from the 
Appellate Department of the Superior Court of Cali-
fornia, County of Los Angeles. April 3, 1944. Per 
Curiam: The appeal is dismissed for want of a substantial 
federal question. (1) Nash v. United States, 229 U. S. 
373, 376-7; United States v. Ragen, 314 U. S. 513, 523-4; 
(2) Casey v. United States, 276 U. S. 413, 418; Bandini 
Petroleum Co. v. Superior Court, 284 U. S. 8, 18-19. Mr. 
Morris Lavine for appellant. Messrs. Ray L. Chesebro 
and John L. Bland for appellee.

No. —. Ex parte  Walte r  D. Stewart ; and
No. —. Ex par te  Edwa rd  E. P. Boyens . Aprii 3, 

1944. Applications denied.
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No. —. Betz  v . United  States . April 3, 1944. Pe-
tition denied.

No. —. Minntole  v. Johnston , Warden . April 3, 
1944. Motion for leave to file petition for writ of habeas 
corpus denied.

No. —. Smith  v . Bidd le , Attorney  General . April 
3, 1944. Motion for leave to file petition for writ of cer-
tiorari denied.

No. —. United  States  ex  rel . Tigney  v . Ragen , 
Warden ; and

No. —. New  York  ex  rel . Vialva  v . Webst er , Super -
inten dent . April 10, 1944. Applications denied.

No. —. Illinois  ex  rel . Sulli van  v . Ragen , 
Warden ; and

No. —. Ex par te  Allan  Lambus . April 10, 1944. 
The motions for leave to file petitions for writs of habeas 
corpus are denied.

DECISIONS GRANTING CERTIORARI, FROM 
JANUARY 11, 1944, THROUGH APRIL 10, 1944.

No. 493. Baum gartner  v . United  State s . January 
17, 1944. Petition for writ of certiorari to the Circuit 
Court of Appeals for the Eighth Circuit granted. Carl 
Wilhelm Baumgartner, pro se. Solicitor General Fahy, 
Assistant Attorney General Tom C. Clark, Mr. Robert S. 
Erdahl, and Miss Beatrice Rosenberg for the United 
States. Reported below: 138 F. 2d 29.

Nos. 514 and 515. United  States  v . Mitchell . Jan-
uary 17, 1944. Petition for writs of certiorari to the
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