INDEX

TO THE

PRINCIPAL MATTERS CONTAINED IN THIS VOLUME.

The References in this Index are to the Srar *pages.

ACTION.

1. A suit on a recognisance of bail is an original
proceeding; a scire facias upon a judgment
i, to some purposes, only a continuation of
the former suit; but an action of debt on a
Jjudgment is an original suit. Davis v. Pack-
OIS A I o8 s RN Jg LT e T *276
An action of debt on a recognisance of bail
may be brought in a different court from that
in which the original proceedings were com-
menced.. .. ....... onn i 080 6o i 404
. Action of covenant, brought by the plaintiff
1n error, to recover the amount of certain
rents alleged to have been due and in arrear
from the defendant, since the death of his
intestate, under an indenture, by which a
certain annual rent was reserved out of the
property conveyed by the indenture, and
which the grantee covenanted to pay ; a clause
of re-entry for non-payment of the rent being
contained in the deed. Itis firmly established,
that on a covenant to pay rent, reserved by
the deed granting real estate subject to the
rent, the personal representatives of the cove-
nantor are liable for the non-payment of the
rent, after an assignment, although there may
also be a good remedy against the assignee;
the laws of Virginia have not, in this respect,
narrowed down the responsibility existing
by the common law in England. Scoft v.
Lunt's Administrator. ............ . %596
L The assignee of a fee-farm rent, being an
estate of inheritance, is, upon the principles
of the common law, entitled to sue therefor
in his own name; it is an exception from the
general rule, that choses in action cannot be
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transferred, and stands upon the ground of
being, not a mere personal debt, but a per-
@l |5 E il @THENERe « 500 0 6 aa o o olos caoat 1d.

. Action on a bond, executed by William Car-

son, as paymaster, and signed by A. L. Duncan
and John Carson, as his sureties, conditioned,
that William Carson, paymaster for the United
States, should perform the duties of that office,
within the district of Orleans; the breach al-
leged was, that W. C. had received large sums
of money in his official capacity, in his life-
time, which he had refused to pay into the
treasury of the United States. The bond was
drawn in the names of Abner L. Duncan,
John Carson and Thomas Duncan, as sureties
for William Carson, but was not executed by
Thomas Duncan ; there were no witnesses to
the bond, but it was acknowledged by all the
parties to it before a notary-public. The
defendants, the heirs and representatives of
A. L. Duncan, in answer to a petition to com-
pel the payment of the bond, said, that it was
stipulated and understood, whea the bond
was executed, that one Thomas Duncan should
sign it, which was never done, and the hond
was never completed; and therefore, A. L.
Duncan was never bound by it; they also
said, that, as the representatives of A. L.
Duncan, they were not liable for the alleged
defaleation of William Carson, because he
acted as paymaster, out of the limits of the
district of Louisiana; and the deficiencies, if
any, occurred witiiout the limits of the said
district. Before the jury were sworn the
defendants offered a statement to the court,
for the purpose of obtaining a special verdict
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on the facts, according to the provisions of
the act of the legislature of Louisiana of 1818
the court would not suffer the same to be
given to the jury for a special finding, because
it ““ was contrary to the practice of the court
to compel a jury to find a special verdict.”
The judge charged the jury, that the bond
sued upon was not to be governed by the laws
of Louisiana, in force when the bond was
signed at New Orleans, but that this, and all
similar bonds, must be considered as having
been exccuted at the seat of the government
of the United States, and to be governed by
the principles of the common law; that al-
though the copy of the bond sued on, which
was certified fromn the treasury department,
exhibited a seroll instead of a seal, yet they
had aright to presume, that the original bond
had been executed according to law ; and that
in the absence of all proof as to the limits
of the district of New Orleans, the jury was
bound to presume, that the defalcation oc-
curred within the district; and if the pay-
master acted beyond the limits of the district,
it was incumbent on the defendants to prove
the fact: Held, that there was no error in
thesc decisions of the district court of Louis-
iana. This is an official bond, and was given
in pursuance of a law of the United States;
by this law, the conditions of the bond were
fixed ; and also the manner in which its obli-
gations should be enforced ; it was delivered
to the treasury department at Washington ;
and to the treasury did the paymaster and
his sureties become bound to pay any moneys
in his hands. These powers exercised by the
federal government cannot be questioned ; it
has the power of prescribing, under its own
laws, what kind of security shall be given by
its agents for a faithful discharge of their
public duties; and in such cases, the local
law cannot affect the contract, as it is made
with the government ; and in contemplation
of law, at the place where its principal pow-
ers are exercised. Duncan’s Heirs v. United
SRR 6 0 0660 06 0066000 .*43b
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ADMIRALTY.

A libel was filed in the district court of the
United States for the eastern district of
Louisiana, against the steamboat Planter, by
H. & V., citizens of New Orleans, for the re-
covery of a sum of money alleged to be due
to them, as shipwrights, for work done and
materials found in the repairs of the Planter;
the libel asserted, that, by the admiralty law
and the laws of the state of Louisiana, they
had a lien and privilege upon the boat, her
tackle, &c., for the payment of the sums due
for the repairs and materials, and prayed
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admiralty process against the boat, &c. The
answer of the owners of the Planter averred,
that they were eitizens of Louisiana, residing
in New Orleans; that the libellants were also
citizens, and that the court had no jurisdic-
tion of the cause: Held, that this was a case
of admiralty jurisdiction, 7%e Planter *324

. By the civil code of Louisiana, workmen em-

ployed in the construction or repairs of ships
or boats, enjoy the privilege of a lien on such
ships or boats, without being bound to reduce
their contracts to writing, whatever may be
their amount; but this privilege ceases, if
they have allowed the ship or boat to depart,
without exercising their rights. The state
law, therefore, give a lien in this case..../d.
In the case of The General Smith, 4 Wheat.
438, it is decided, that the jurisdiction of the
admiralty, in cases where the repairs are upon
a domestic vesse!l, depends upon the local law
of the state. Where the repairs have been
made, or necessaries furnished, to a foreign
ship, or to a ship in the ports of a state to
which she does not belong, the general mari-
time law gives a lien on ships as security ; and
the party may maintain a suit in the admi-
ralty to enforce his right. But as to repairs
or necessaries in the port or state to which
the ships belong, the case is governed alto-
gether by the local law of the state; as no
lien is implied, unless it is recognised by thas
law ; but if the local law gives the lien, it
may be enforced in the admiralty. .. ... oo lth

. The services in this case were performed in

the port of New Orleans, and whether this
was within the jurisdiction of the admiralty
or not, depends on the fact whether the tide
in the Mississippi ebbs and flows as high up
the river as the port of New Orleans. The
court considered themselves authorized judi-
cially to notice the situation of New Orleans,
for the purpose of determining whether the
tide ebbs and flows as high up the river as
that place ; and being satisfied, that although
the current of the Mississippi at New Orleans
may be so strong as not to be turned back-
wards by the tide, yet the effect of the tide
upon the current is so great, as to occasion 4
regular rise and fall of the water, New Or-
leans may be properly said to be within 1.;he
ebb and flow of the tide, and the jurisdiction
of the admiralty prevails there......... Id.

. In order to the decision whether the admiralty

jurisdiction attaches to such services as those
performed by the libellants, the material con-
sideration is, whether the service was essci
tially a maritime service, and to be performe_d
substantially on the sea or tide-water. It is
no objection to the jurisdiction of the admi-
ralty in the case, that the steamboat Planter
was to be employed in navigating waters
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beyond the ebb and flow of the tide. In the
case of the steamboat Jefferson, it was said
by this court, that there is no doubt, the juris-
diction exists, although the commencement or
termination of the voyage may happen to be
at some place bevond the reach of the tide. Zd.

. Some of the older authorities seem to give

contenance to the doctrine, that an express
contract operates as a waiver of the lien; but
it is settled, at the present day, that an ex-
press contract for a stipulated sum is not of
itself a waiver of a lien; to produce that
effect, the contract must contain some stipu-
lations inconsistent with the continuance of
such lien, or from which a waiver may fairly
be inferred............. 5000 0 88000 00 oIl

See JURISDICTION.

ALIENS.

An alien does not lose his right to sue in
the courts of the United States, by a resi-
dence in astate of the Union. Breedlov e v.
UL A P 7 § |

APPEAL.

R., being indebted to the Farmers' Bank of
Alexandria, on certain promissory notes, ex-
ceeding in amount $1000, conveyed to H. a
lot of ground in Alexandria, exceeding $1000
in value, devised to her by her husband, to
secure the payment of the said notes, by sale
of the lot ; R. claimed an estate in fee in the
property conveyed to the trustee. The sum
due to the bank was reduced by payments to
less than $1000, and R. being dcceased, a bill
was filed by the bank to compel the trustee
to sell the property conveyed to him by R.,
for the payment of the balance of the debt;
the circuit court decreed, that R. held no
other interest in the property than a life-
estate, and dismissed the bill ; the complain-
ants appealed. On a motion to dismiss the
appeal for want of jurisdiction, the debt
remaining due to the bank being less than
$1000, the amount required to give jurisdic-
tion in appeals and writs of error from the
circuit court of the district of Columbia, it
was held, that the real matter in controversy
was the debt claimed in the bill ; and though
the title of the lot might be inquired into
incidentally, it did not constitute the object
of the suit. The appeal was dismissed. Far-
mers’ Banl of Alexandria v. Hooff. . ..*168
No evideace can be looked into in this court,
which exercises an appellate jurisdiction, that
Wwag not before the circuit court; and the
evidence certified with the record must be
considered here as the only evidence before
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the court below. If, in certifying a record, a
part of the evidence in the case had been
omitted, it might be certified in obedience to
a certiorari ; but in such a case, it must
appear from the record, that the evidence
was used or offered to the circuit court.
Holmes v. Trout, ... ............... *171
3. A decree was pronounced by the district
court of the United States for the district of
Alexandria, in December 1829, from which
the defendants appealed, but did not bring
up the record; at January term 1832, the
appellees, in pursuance of the rule of court,
brought up the record and filed it; and on
motion of their counsel, the appeal was dis-
missed. On the 9th of March 1832, a cita-
tion was signed by the chief justice of the
court for the district of Columbia, citing
the plaintiffs in the original action to appear
before the supreme court, then in session, and
show cause why the decree of the circuit
court should not be corrected ; a copy of the
record was returned with the citation, ¢ exe-
cuted,” and filed with the clerk. The record
is brought up irregularly, and the cause must
be dismissed. Yeaton v. Lenon. . ..... *220
4. The act of March 1803, which gives the ap-
peal from decrees in chancery, subjects it to
the rules and regulations which govern writs
of error; under this act, it has been always
held, that an appeal may be prayed in court,
when the decree is pronounced; butif the
appeal be prayed, after the court has risen,
the party must proceed in the same manner
as had been previously directed in writs of
error ... ... S 0o oot 69 65560 op 0000 66 1d.
. The judiciary act directs that a writ of ervor
must be allowed by a judge, and that a cita.-
tion shall be returned with the record; the
adverse party to have at least twenty days’
notice ; this notice, the court understands, is
twenty days before the return-day of the
Wl oko 0 ac 08 gBagad oo ag ogg oo doooo oo Mli
. Matter assigned in the appellate court as
error in fact, never appears upon the recorl
of the inferior court; if it did, it would be
error in law. The whole doctrine of allow.
ing, in the appellate court, the assignment of
error in fact, grows out of the circumstance
that such matter does not appear on the
record of the inferior court. Dawis v, LPuck-
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7. Appeal dismissed, because all the parties to
the decree in the circuit court had not joined
in the appeal.  Ouwings v. Kincannon.,*399

8. The claimants of 84 boxes of sugar, seized
in the port of New Orleans, for an aileged
breach of the revenue laws, and condemned
as forfeited to the United States, for having
been entered as brown instead of white sugar,
¢laimed an appeal from the district court of
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the United States to the supreme court. The
sugars, while under seizure, were appraised
at $2602.51, and after condemnation they
were sold for $2338.48; leaving, after de-
ducting the expenses and costs of sale, the
sum of $2250.06. The duties on the sugars,
considering them as white or brown, being
deducted from the amount, reduced the net
proceeds below $2000, the amount upon which
an appeal could be taken: Held, that the
value in controversy was the value of the
property at the time of the seizure, exclusive
of the duties, and that the claimant had a
right to appeal to this court. United States
v. Eighty-four Boxes of Sugar. .. .. ... *453
A mandamus was issued by the superior
court of appeals for the eastern middle district
of Florida, directed to the register and re-
ceiver of the western land district of Florida,
commanding them to permit the entry and
purchase of certain lands ; from this proeceed-
ing, the register and receiver appealed to this
court. The appeal was dismissed, the pro-
ceeding by mandamus being at common law,
and therefore, the romoval tothis court should
have been by writ of error. Ward v. Gre-
*633

©

ARKANSAS TERRITORY.
See CONSTRUCTION OF STATUTES OF THE

UNITED STATES.

ASSIGNMENT FOR THE BENEFIT OF
CREDITORS.

—

. It is not necessary to the validity of a deed
of assignment for the benefit of creditors,
that creditors should be consulted; though
thie propriety of pursuing such a course will
generally suggest it, when they can be con-
veniently assembled ; but be this as it may,
it cannot be necessary that the fact should
appear on the face of the deed. Brashear v.

*608
That a general assignment of all a man’s

property is per se fraudulent, has never been

alleged in this country ; the right to make it
results from the absolute ownership which
every man claims over that which is his

(NI Bb oo A o 000 G 0B aie00 RO ARE ¢ 1d.

. An assignment was made by Francis West,
to certain trustees, of all his property, giving
a preference to particular creditors, who were
to be paid their claims in full, before any por-
tion of the property assigned was to be divided
among his other creditors. The preference
given in this deed to favored -creditors,
though liable to abuse, and perhaps, to serious
objections, is the exercise of a power result-
ing from the ownership of property, which the
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law has not yet restrained; it cannot be
treated as a fraud.............. 87d,
The assignment excluded from the benefit of
its provisions, all creditors who should not,
within ninety days, execute a release of all
claims and demands on the assignor, of any
nature or kind whatsoever. This stipulation
cannot operate to the exemption of any por-
tion of a debtor’s property, from the payment
of his debts ; if asurplus should remain, after
their extinguishment, that would be right-
tully his; should the fund not be adequate,
no part of it is relinquished; the creditor
releases his claim only to the future labors of
his debtor. If this release were voluntary, it
would be unexceptionable; but it is induced
by the necessity arising from the certainty of
being postponed to all those creditors who
shall accept the terms, by giving the release ;
it is not, therefore, voluntary. IHumanity
and policy both plead so strongly in favor of
leaving the product of his future labors 1o the
debtor, who has surrendered all his property,
that, in every commercial country known to
the court, except our own, the principle is
established by law; this certainly furnishes
a very imposing argument against its being
denied. The objection is certainly powerful,
that it tends to delay creditors ; if there be a
surplus, the surplus is placed, in some degree,
out of the reach of those who do not sign the
release, and thereby entitle themselves under
the deed; but the property is not entirely
locked up; a court of equity, exercising chan-
cery jurisdiction, will compel the execution
of the trust, and decree what may remain to
those creditors who have not acceded to the
deed. Yet the court are far from being sat-
isfied, that upon general principles, such a
deed ought to be sustained....... 1d.

. Whatever may be the intrinsic weight of

objections to such assignments, they seem not
to have prevailed in Pennsylvania; the con-
struction which the courts of that state have
put on the Pennsylvania statute of frauds,
must be received in the courts of the United
STACCSINS . Mz s So'Ss A

. The assignment transferred to the assignees

a debt due to the assignor by the complain-
ant; the complainants filed a bill against the
assignees, claiming to set off against the debt
assigned to them, the amount of a judgment
obtained by him against the assignor, after
the assignment : if subsequent to the assign-
ment being made, and before notice of it, any
counter-claims be acquired by a debtor to the
assignor, these claims may, unquestionably.
be sustained ; but if they be acquired after
notice, equity will not sustain them. If it
were even true, that they might have been
offered in evidence in a suit of law, brought
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in the name of the assignor, he who neglected
to avail himself of that advantage, cannot,
after judgment, avail himself of such dis-
count, as plaintiff in equity............ 1d.

BiLL OF EXCEPTIONS.

. The whole charge of the circuit court was
brought up with the record. This is a prac-
tice which this court have uniformly dis-
countenanced, and which the court trusts a
rule made at last term will effectually sup-
press. Magniac v. Thompson. . . .. ... *348

CASES CITED AND AFFIRMED.

—

. The cases of Russell ». Clarke’s Executors,
7 Cranch 69; and Drummond ». Prestman,
12 Wheat. 515, cited. Douglas v. Iey-
Wi o o oy % RN, erts Bl M S Tt *113

. In the case of Polk’s Lessee ». Wendell, 5
Wheat. 808, it is said by this court, that, on
general principles, it is incontestable, that a
grantee can convey no more than he pos-
sesses; hence, those who come in under a
void grant, can acquire nothing. Sampeyreac
v. United States. ................... *099

8. The cases of Mullen et al. ». Torrance, 9

Wheat. 537; Connolly v. Taylor, 2 Pet. 556 ;
and Cameron v. McRoberts, 3 Wheat. 591,
cited and affirmed. Vattier v. Hinde. .*252

4, The case of Carver v. Jackson, 4 Pet. 80-1,

cited. Magniac v. Thompson. .. ..... *348
The court are entirely satisfied with their

former decision in the case of the Union Bank

of Georgetown v». Magruder, 3 Pet. 87. Union

Bank of Georgetown v. Magruder. . . .. *287

o
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CHANCERY AND CHANCERY PRACTICE.

1. A bill was filed in the ecircuit court of Ohio,
claiming a conveyance of certain real estate
in Cincinnati, from the defendants, and after
a decree m favor of the complainants, and an
appeal to the supreme court, the decree of the
circuit court was reversed, because a certain
Abraham Garrison, through whom one of the
defendants claimed to have derived title, had
not been made a party to the proceedings,
and who was, at the time of the institution
of the same, a citizen of the state of Illinois,
although the fact of such citizenship did not
then appear on the record; afterwards, a
supplemental bill was filed in the circuit court,
and Abraham Garrison appeared and answer-
ed, and disclaimed all interests in the case;
whereupon the circuit court, with the consent
of the complainants, dismissed the bill as to
him. If the defendants have distinct interests,
so that substantial justice can be done, by
decreeing for or against one or more of them,
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over whom the court has jurisdiction, without
affecting the interests of others, its jurisdic-
tion may be exercised as to them; if, when
the cause came on for hearing, Abraham Gar-
rison had still been a defendant, a decree
might then have been pronounced for or
against the other defendants, and the bill
have been dismissed as to him, if such decree
could have been pronounced as to them,
withont affecting his interests. No principle
of law is perceived which opposes this course ;
the incapucity of the court to exercise juris-
diction over Abraham Garrison, could not
affect their jurisdiction over other defendants,
whose interests were not connected with hig,
and from whom he was separated by dis-
missing the bill as to him., Vatlier v.
Hinde *952

. The rules of law respecting a puarchaser

without notice, are formed for the protection
of him who purchases a legal estate, and pays
the purchase-money, without a knowledge of
the outstanding equity ; they do not protect a
person who acquires no semblance of title.
They apply fully, only to the purchaser of the
legal estate ; even the purchaser of an equity
iz bound to take notice of any prior equity. /d.
The bill set forth a title in B. H., the wife
of T. H., by direct descent from her brother
to herself, and insisted on this title to certain
real estate; the answer of the defendants re-
sisted the claim, because the land had been
conveved by the complainants, before the in-
stitution of the suit to A. C.; the complain-
ant, 1n his replication, admitted the execution
of the deed to A. C., but averred, that it was
made in trust to reconvey the lot to T. H.,
to be held by him for the use and benefit of
B. I, his wife, and her heirs, and to enable
T. H. to manage and litigate the said rights ;
and that A. H., in execution of the trust,
made a deed to T. H. ; the deed was recorded,
and was exhibited, but it did not state the
trugt. The rules of the court of chancery
will not permit this departure in the repli-
cation from the statements of the bill. .. ./d.

. Where the new parties to a proceeding in

chancery are the legal representatives of an
original party, and the proceedings have been
revived in their names, by the order of the
court, on a bill of revivor; the settled prac-
tice is, to use all the testimony which might
have been used, if no abatement had occurred ;
the representatives take the place of those
which they represent, and the suit proceeds
in a new form, unaffected by the change of
TR F ol 0 G MR 6 0 0-G0,0 0'6.0 Id.

. To deprive a party of the fruits of a judg-

ment at law, it must be against conscience
that he should enjoy them; the party com-
plaining must show that he has more equity

415
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than the party in whose favor the law has
decided. Brashear v. West........... *608
A complex aud intricate account is an unfit
subject for examination in a court, and ought
always to be referred to a commissioner, to
be examined by him and reported, in order to
a final decree; to such report the parties may
take any exceptions, and thus bring any
question they may think proper before the
court. Dubourg de St. Colombe's IHeirs v,
United States. .. ....... *625
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CONSTITUTIONAL LAW.

—

. The provision in the fifth amendment to the
constitution of the United States, declaring
that private property shall not be taken for
public use, without just compensation, is in-
tended solely as a limitation on the exercise
of power by the government of the United
States ; and is not applicable to the legisla-
tion of the states. Barron v. Baltimore.*243

. The constitution was ordained and establish-
ed by the people of the United States for
themselves ; for their own government; and
not for the government of individual states.
EFach state established a constitution for it-
self, and in that constitution provided such
limitations and restrictions on the powers of
its particular government as its judgment
dictated. The people of the United States
framed such a government for the United
States as they supposed best adapted to their
situation, and best calculated to promote their
interests ; the powers they conferred on this
government were to be exercised by itself;
and the limitations on power, if expressed in
general terms, are paturally and necessarily
applicable to the governizent created by the
instrument ; they are limitations of power
granted in the instrument itself ; not of dis-
tinet governments framed by different per-
sons and for different purposes. .. .. oo o Ml

3. The record of the proceedings in this case,

brought up with the writ of error to the court
for the correction of errors of the state of

New York, showed, that the suit was com-

menced in the supreme court of the state of

New York, and that the plaintiff in error,

who was consul-general of the king of Sax-

ony, did not plead or set up his exemption
from such suit, in the supreme court ; but, on
the cause being carried up to the court for the
correction of errors, this matter was assigned
for error in fact; nothwithstanding which,
the court of errors gave judgment against, the
plaintiff in error. The court of errors of

New York having decided, that the character

of consul did not exempt the plaintiff in error

416,
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. Matter assigned
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from being sued in the state court, the jude-
ment of the court of errors was reversed.
Davis v. Packard. .. ............... *276

. As an abstract question, it is difficult to un-

derstand, on what ground a state court can
claim jurisdiction of civil suits against for-
eign consuls; by the constitution, the judicial
power of the United States extends to all
cases affecting ambassadors, other public
ministers and consuls; and the judiciary act
of 1789 gives to the district courts of the
United States, exclusively of the courts of
the several states, jurisdiction of all suits
against consuls and vice-consuls, except for
certain offences enumerated in the act .. Jd.
If a consul, being sued in a state court, omit
to plead his privilege of exemption from the
suit, and afterwards, on removing the judg-
ment of the inferior court to a higher court,
by writ of error, claims the privilege, such
an omission is not a waiver of the privilege.
If this was to be viewed merely as a personal
privilege, there might be grounds for such a
conclusion, but it cannot be so considered ;
it is the privilege of the country or govern-
ment which the consul represents ; this is the
light in which foreign ministers are consider-
ed by the law of nations; and our constitu-
tion and laws seem to put consuls on the
same footing in this respect............/d
If this privilege or exemption was merely
personal, it can hardly be supposed, that it
would have been thought sufficiently import-
ant to require a special provision in the con-
stitution and laws of the United States ; higher
consideration of public policy, doubtless, led
to the provision; it was deemed fit and
proper, thatthe courts of the government, with
which rested the regulation of foreign inter-
course, should have cognisance of suits against
the representatives of such foreign govern-
ments. ...... 4000 dBoc00 00T 8o b o00 060 ld.
The action in the supreme court of New
York agamst the defendant, was on a recog-
nisance of bail, and it was contended, that.
this was not an original proceeding, but the
continuance of a suit rightfully brought
against one who was answerable to the juris-
diction of the court in which it was insti-
tuted, and in which the plaintiff in error
became speeial bail for the defendant; and
therefore, the act of congress did not apply
to the case: Held, that the act of congress
being general in its terms, extending to all
suits against consuls, it applied to this suit. 1d.
It has been repeatedly ruled in this court,
that the court can look only to the record,
to ascertain what was decided in the court
beloW. % oot eii i e . Jd.
in the appellate court, as
error in fact, never appears upon the record




of the inferior court; if it did, it would be
error in law. Tbe whale doctrine of allowing,
in the appehate court, the assignment of
2rror in fact, grows out of the circumstance
that such matter does not appear on the re-
cord of the inferior court. ............. 1d.
10. The titles to lands under the acts of the
legislature of the state of Pennsylvania, pro-
viding for the sale of the landed estate of
John Nicholson, in satisfaction of the liens
the estate held-on those lands, and the pro-
ceedings under the same, are valid. Living-
ston v. Moore. . . .. X PPV I . %469
11. These acts, and the proceedings under them,
do not contravene the provisions of the con-
stitution of the United States, in any manner
whasocyeraion SERNE SRIN e v 1d.
12. The words used in the constitution of Penn-
sylvania, in declaring the extent of the powers
of its legislature, are sufficiently comprebhen-
sive to embrace the powers exercised over
the estate of John Nicholson L Jd.
18. Juan Madrazzo, a subject of the kmﬂ‘ of
Spain, filed a libel, praying admiralty process
against the state of Georgia, alleging that
the state was in possession of a certain sum
of money, the proceeds of the sale of certain
slaves, which had heen seized as illegally
brought into the state of Georgia ; and which
seizure had been, subsequently, under ad-
miralty proceedings, adjudged to have been
illegal, and the right of Madrazzo 1o the
slaves, and the money arising {rom the sale
thereof, established by the decision of the
civcuit court of the United States for the dis-
trict of Georgia; the counsel for the peti-
tioner claimed that the supreme court had
jurisdiction of the case, alleging that the
eleventh amendment of the constitution of
the United States, which declares that the
judicial power of the United States shall not
extend to any suits in law or equity, did not
take away the jurisdiction of the courts of
the United States, in suits in the admiralty
against a state: Held, that this is not a case
where property is in custody of a court of
admiralty, or brought within its jurisdiction,
and in the possession of any private person;
it is a mere personal suit against a state, to
recover proceeds in its possession, and such
a suit cannot be commenced in this court
against a state. Ex parte Madrazzo. ... *627

CONSTRUCTION OF STATUTES OF THE
UNITED STATES.

L. Construetion of the act of congress, passed
the 5th of May 1830, entitled “ an act for the
further extending the powers of the judges
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kansas, under the act of the 26th May 1824,
and for other purposes.” Sampeyreac v.
Uit edBStates P S S *2292
2. Under the provisions of an act ¢f congress,
passed on the 26th May 1824, proceedings
were instituted in the superior court of the
territory of Arkansas, by which a confirma-
tion was claimed of a grant of land alleged
to have been made to the petitioner, Sam-
peyreac, by the Spanish government, prior
to the cession of Louisiana to the United
States, by the treaty of April 3d, 1803 ; this
claim was opposed by the district-attorney of
the United States; and the court, aftler hear-
ing evidence, decreed, that the petitioner re-
cover the land from the United States ; after-
wards, the district-attorney of the United
States, proceeding on the authority of the
act of 8th May 1830, filed a bill of review,
founded on the allegation that the original
decree was ohtained by fraud and surprise,
that the documents produced in support of
the claim of Sampeyreac were forged, and
that the witnesses who had been examined
to sustain the same were perjured. At a sub-
sequent term, Stewart was allowed to become
a defendant to the bill of review, and filed an
answer, in which the fraud and forgery are
denied, and in which he asserted, that if the
same were committed, he was ignorant thereof,
and asserted that he was a bond fide pur-
chaser of the land, for a valuable considera-
tion, from one John J. Bowie, who conveyed
to him the claim of Sampeyreac, by deed,
dated about the 22d October 1828 ; on a final
hearing, the court being satisfied of the for-
gery, perjury and fraud, reversed the original
decree : Held, that these proceedings werc
legal, and were authorized by the act of the
5th of May 1830..... & o0 b o o lth
. Almost every law providing a new remedy,
affects and operates upon causes of action
existing at the time the law is passed. The
law of 1830 is in no respect the exercise of
judicial powers; it only organizes a tribunal
with the powers to entertain judicial pro-
ceedings ; the act, in terms, applies to bills
filed, or to be filed; such retrospective effect
is no unusual course, in laws providing new
SRETIEL NEE o e a0 b 08 00 00 0.0 0a8o 300 8.00 00 C 1d.
4. The act of 1830 does not requue that all
the technical rules in the ordinary course of
chancery proceedings on a bill of review shall
be pursued, in proceedings instituted under
thelaw........... . 1d.

o

5. Construction of the acts of congress relative
to drawback on refined sugar. Barlow v.
United States............. . rene 1o Aa 404
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. The legislature did not, in the enactments in
reference to drawback, intend to supersede

of the superior court of the territory of Ar-
7 Prr-—27

the common principle of the criminal as
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well ag the civil jurisprudence of the country,
that ignorance of the law will not exempt its
violators. ........ S0C 0050950 So6a00 0705
7. The act of the 27th of March 1804, by which
the president of the United States was author-
ized to attach to the navy-yard at Washing-
ton, a captain of the navy, for the perfor-
mance of certain duties, was correctly con-
strued by the head of the navy department,
until 1829, allowing to the defendant com-
missions on the sums paid by him, as the
special agent of the navy department in mak-
ing the disbursements. United States v. Mac-
daniel. . ......
. A seizure of sugars was made, under an alle-
gation, that they were of a different guality
from that mentioned in the entry. The stat-
ute under which these sugars were seized
and condemned, is a highly penal law, and
should, in conformity with the rule on the
subject, be construed strictly; if, either
through accident or mistake, the sugars were
entered by a different denomination from
what their quality required, a forfeiture is
not incurred. United States v. Eighty-four
T80 QY (ST 0.6 506 6 9669600 99900 9 L *453

@

See ForcERY : HEADS OF DEPARTMENTS : PUBLIC
Accounts: RoBBING THE MAIL : SET-OFF.

CONSTRUCTION OF STATE LAWS.

1. Construction of the insolvent laws of Loui-
siana, Breedlove v. Nicol..............*413
2. The titles to lands under the acts of the leg-
islature of the state of Pennsylvania, provid-
ing for the sale of the landed cstate of John
Nicholson, in satisfaction of the liens the
state held on those lands, and the proceed-
ings under the same, are valid. ZLivingston v.
DR, 0 0 0006 ~coooo 0 & 80,000 3108 BBIC *469

. These acts, and the proceedings under them,
do not contravene the provisions of the con-
stitution of the United States, in any manner
whatsoever. . .............. S/ -
4. The words used in the constitution of Penn-
sylvania in declaring the extent of the
powers of its legislature, are sufficiently com-
prehensive to embrace the powers exercised
over the estate of John Nicholson ..... d.
B. The common lawof England,and all the
statutes of parliament made in aid of the com-
mon law, prior to the fourth year of the reign
of James I., which are of a general nature,
and not local to the kingdom, were ex-
pressly adopted by the Virginia statute of
17476 ; aud the subsequent revisions of its
code have confirmed the general doctrine
on this particular subject. Scott v. Lunt’s
Administrator.. coe.cvviinsnnese ey *596
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CONSULS.

1. The record of the proceedings in this case,
brought up with the writ of error to the court
for the correction of errors of the state of
New York, showed, that the suit was com-
menced in the supreme court of the state of
New York, and that the plaintiff in error,
who was consul-general of the king of Saxony,
did not plead or set up his exemption from
such suit, in the supreme court; but, on
the cause being carried up to the court for the
correction of errors, this matter was assign-
ed for error in fact: notwithstanding which,
the court of errors gave judgment against the
plaintiff in error. The court of errors of
New York baving decided, that the character
of consul did not exempt the plaintiff in error
from being sued in the state court, the judg-
ment of the court of errors was reversed.
Davis v, Packard. . ...... 5 5.0k A6 *216

2. As an abstract question, it is difficult to

understand, on what ground, a state court can
claim jurisdiction of civil suits against for-
eign consuls. By the constitution, the judi-
cial power of the United States extends to all
cases affecting ambassadors, other public
ministers and consuls ; and the judiciary act
of 1789 gives to the district courts of the
United States, exclusively of the courts of the
several states, jurisdiction of all suits against
consuls and vice-consuls, except for certain
offences enumerated in theact..... oo o a0 llik
. If a consul, being sued in a state court, omit
to plead his privilege of exemption from the
suit, and afterwards, on removing the judg-
ment of the inferior court to a higher court,
by writ of error, claims the privilege, such an
omission is not a waiver of the privilege. If
this was to be viewed merely as a personal
privilege, there might be grounds for such a
conclusion, but it cannot be so considered ; it
is the privilege of the country or government
which the consul represents ; this is the light
in which foreign ministers are considered by
the law of nations; and our constitution and
laws seem to put consuls on the same foot-
ing in this respect. .. .. .. ..... b, i,

4, If this privilege or exemption was merely per-

sonal, it can hardly be supposed, that it would
have been thought sufficiently important to
require a special provision in the constitution
and laws of the United States ; higher con-
siderations of public policy, doubtless, led to
the provision ; it was deemed fit and proper,
that the courts of ihe government, with which
rested the regulation of foreign intercourse,
should have cognisance of suits against the
representatives of such foreign govern-
ments......
5. The action in the supreme court of New York
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against the defendant, was on a recognisance
of bail, and it was contended, that this was
not an original proceeding, but the continu-
ance of a suit rightfully brought against one
who was answerable to the jurisdiction of the
court in which it was instituted, and in which
the plaintiff in error became special bail for
the defendant ; and therefore, the act of con-
gress did not apply to the case: Held, that the
act of congress being general in its terms,
cxtending to all suits against consuls, it
applied to this suit ................. .. 0d.

COURTS OF THE UNITED STATES.

. The question before the court was, whether
the charge to the jury in the circuit court
contained any erroneous statement of the law.
In examining it, for the purpose of ascertain-
ing its correctness, the whole scope and bear-
ing of it must he taken together; it is wholly
inadmissible, to take up single and detached
passages, and to decide upon them, without
attending to the context, or without incor-
porating such qualifications and explanations
as naturally flow from the langnage of other
parts of the charge ; the whole is to be con-
strued as it must have been understood, both
by the court and the jury, at the time it was
delivered. Magniac v. Thompson . ...*348

CRIMES.

See ForGERY : ROBBING THE MAIL.

DECISIONS OF STATE COURTS.

—

. The rule of law being once established by the
highest tribunal of a state, courts which pro-
pose to administer the law as they find it, are
ordinarily bound, in limine, to presume, that,
whether it appears from the reports or not,
all the reasons which might have been urged,
pro or con, upon the point under considera-
tion, had been examined and disposed of
judicially. ZLivingston v. Moore.. .. ...*469

DEPOSITIONS.

See Morris v. Lessee of Harmer’s Heirs. %5564

DUTIES.

1. Construction of the acts of congress relative
to drawback on refined sugar. Barlow v.
United States .............. o N0

2. The legislature did not, in the enactments in
reference to drawback, intend to supersede
the ¢smmon principle of the criminal as well

W
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as the civil jurisprudence of the country, that
ignorance of the law will not exempt its
violators N dd,

. Sugars were seized,on an allegation, that they

were of a different quality from that stated
in the entry. The statute under which these
sugars were seized and condemned, is a
highly penal law, and should, in conformity
with the rule on the subject, be corstrued
strictly ; if, either through accident or mis-
take, the sugars were entered by a different
denomination from what their quality re-
quired, a forfeiture is not incurred. United
States v. Highty-four Boxes of Sugar ..*453

EJECTMENT.

See Lanps aANDp Lanp TiTLES.

ERROR.

The court refused to quash a writ of error,
on the ground, that the record was not filed
with the clerk of the court, until the month
of June 1832, the writ having been return-
able to January term 1832 ; the defendant in
error might have availed himself of the bene-
fits of the 29th rule of the court, which gave
him the right to docket and dismiss the cause.
Picket’s Heirs v. Legerwood. .. .......*¥144
The appropriate use of a writ of error coram
vobis, is, to enable a court to correct its own
errors—those errors which precede the rendi-
tion of the judgment. In practice, the same
end is now generally attained by motion, sus
tained, if the case require it, by affidavits ;
and the latter mode has superseded the for-
mer in the British practice Id.

. In the circuit court for the district of Ken-

tucky, a judgment in favor of the plaintiff,
in an ejectment, was entered to 1798, and no
proceedings on the same until 1830, when, the
period of the demise having expired, the court
on motion, and notice to one of the defendants,
made an order inserting a demise of fifty
vears; it having been afterwards shown to
the court, that the parties really interestedl
in the land, when the motion to amend was
made, had not been notified of the proceedin:
the court issued a writ of error coram vobis,
and gave a judgment sustaining the same, and
that the order extending the demise should
be set aside; from this judgment, a writ of
error was prosecuted to this court, and it was
held, that the judgment on the writ of error
coram wobis, was not such a judgment as
could be brought up by a writ of error for
decision to this court.....couvue- oo td.
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EVIDENCE.

1. Papers translated from a foreign language,
respecting the transactions of foreign officers,
with whose powers and authorities the court
are not well acquainted, containing uncertain
and incomplete references to things well un-
derstood by the parties, but not understood
by the court, should be carefully examined,
before it pronounces that an officer hold-
ing a high place of trust and confidence, has
exceeded his authority.  United States v.
JEGRAGTIXTD. 00 adooapd g amo oo ad o 4 LBl

2. On general principles of law, a copy of a

paper, given by a public officer, whose duty

it is to keep the originals, ought to be receiv-

ed in evidence. . .

What will be deemed sufficient evidence of

diligent and sufficient scarch for a lost or

mislaid original paper, to permit a copy to
be read as secondary evidence. Minor v. Zil-
lotson. ..........

4. The rules of evidence are adopted for prac-
tical purposes in the administration of jus.
tice; and although it is laid down in the
books as a general rule, that the best evi-
dence the nature of the case will admit of,
must be given; yet it is not understood,
that this rule requires the strongest possible
assurance of the matter in question. The
extent to which the rule is to be pushed, is
governed, in some measure, by circumstan-
ces ; if any suspicion hangs over the instru-
ment, or that it is designedly withheld, a
more rigid inquiry should be made into the
reasons for its non-production; but where
there is no such suspicion, all that ought to
be required, is reasonable diligence to obtain
the original. . . ... o ey, . P 1d.

5. No evidence can be looked into in this court,
which exercises an appellate jurisdiction, that
was not before the circuit court; and the
evidence certified with the record must be
considered here as the only evidence before
the court below. If, in certifying a record,
a part of the evidence in the case had been
omitted, it might be certified in obedience to
a certiorari ; but, in such a case, it must
appear from the record that the evidence was
used or offered to the circuit. Holmes v.

“Llfl

. Agreements had been made, under which

depositions taken in other cases where the
same questions of title were involved, should
be read in evidence, and on the hearing in
the circuit court, these depositions were read ;
afterwards, on an appeal to this court, the
decree of the circuit court was reversed, and
by the decree of reversal, the parties were
permitted to proceed de movo. When the
case was again heard in the circuit court, the
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defendant objected to the reading of the de-
positions, asserting that the decree of reversal
anulled the written certificate of the parties
for the admission of testimony. The consent
to the depositions was not limited to the first
hearing, but was co-extensive with the cause;
the words in the decree of reversal, that the
parties may proceed de novo, are not equiva-
lent to a dismissal of the bill, without preju-
dice; nor could the court have understood
them as affecting the testimony in the cause,
or setting aside the solemn agreement of the
parties. The testimony is still admissible, to
the extent of the agreement. Vattier v.
Hinde. . . ... 8 Ko o b abolo 8o o 5 ... *252
7. A question as to the admission of evidence
of the declaration of a deceased person, as to
boundary. Movrris v. Harmer. .. .. .. *Bb4
Historical facts of general and public notori-
ety may be proved by reputation, and that
reputation may be established by historical
works, of known character and accuracy ;
but evidence of this sort is confined, in a
great measure, to ancient facts which do not
presuppose better evidence in existence ; and
where, from the nature of the transaction, or
the remoteness of the period, or the public
and general reception of the facts, a just
foundation is laid for general confidence. /d.
9. The work of a living author, who is within
the reach of the process of the court, can
hardly be deemed of this nature ; he may be
called as a witness; he may be examined as
to the sources and accuracy of his informa-
tion; and especially, if the facts which he
relates are of a recent date, and may by fairly
presumed to be within the knowledge of
many living persons, from whom he has de-
rived his materials, there would seem to be
cogent reasons to say, that his book was not,
under such circumstances, the best evidence
within the reach of the parties.........Jd.
10. Special circumstances, which were con-
sidered as exempting the evidence contained
in a book, called the * Picture of Cincinnati,”
of the date of the survey of the city, and lay-
ing out lots in part of the same, from t!le
common rule, which justified its admis-
sion...... ... 0
11. The plat of the lots in the city of Cincin-
nati, which had been recorded, and on which
the streets and alleys in the same were de-
signated, and which had beev generally re-
cognised and used in the surveys of the lots
laid down in the same, was properly admitted
in evidence. . .. . U . ¢
12. The depositions of several wimess‘es, clerks
in the counting-house of the plaintiffs, were
admitted on the trial of the cause, in which
the witnesses stated, that they knew that-. a
letter of credit was considered by the plain-
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tiff as covering any balance due by C. H. to
them, for advances from time to time, to the
amount of $8C00; that advances were made,
and moneys paid by them on account of C. H.,
from the time of receiving the said letter,
predicated on the letter, always protecting
the plaintiffs to the amount of $8000; and
that it was considered in the counting-house,
as a continuing letter of credit, and so acted
upon by the plaintiffs: Held, that this evi-
dence was rightly admitted, to establish that
credit had been given to C. H. on the taith of
it, from time to time, and that it was treated
by the plaintiffs as a continuing guarantee;
so that if, in point of law, it was entitled to
that character, the plaintiff’s claim might not
be open to the suggestion, that no such ad-
vances, or acceptances, or indorsements had
been made upon the credit of it. The evi-
dence was not open to the objection, that it
was an attempt by parol evidence to explain
a written contract. Douglass v. Reynolds, ¥113

FLORIDA TREATY.

1. Even in cases of conquest, it is very unusual,
for the conqueror to do more than displace
the sovereign and assume dominion over the
country ; the modern usage of nations, which
has become law, would be violated; that
sense of justice and of right, which is ac-
knowledged and felt by the whole civilized
world, would be outraged; if private pro-
perty should be generally confiscated, and
private rights annulled, on a change in the
sovereignty of the country, by the Florida
treaty. The people change their allegiance,
their relation to their ancient sovereign is
dissolved ; but their relations to each other,
and their rights of property remain undis-
turbed. Had Florida changed its sovereign,
by an act containing no stipulation respecting
the property of individuals, the right of prop-
erty in all those who became subjects or
citizens of the new government would have
been unaftected by the change ; it would have
remained the same, as under the ancient
sovereign.  United States v. Percheman, *51

2. The language of the second article of the
treaty between the Unmited States and Spain,
of 22d February 1819, by which Florida was
ceded to the United States, conforms to this
general principle. ................... .Ad.

3. The eighth article of the treaty must be in-
tended to stipulate expressly for the security
to private property, which the laws and usages
of nations would, without express stipulation,
have conferred ; no construction which would
impair that security, further than its positive
words require, would seem to be admissible ;
without it, the titles of individuals would
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remain as valid under the new government
as they were under the old. And those titles,
so far at least as they were consummated,
might be asserted in the courts of the United
States, independently of this article. . ... Id.

. The treaty was drawn up in the Spanish as

well as in the English language; both are
original, and were unquestionably intended
by the parties to be indentical; the Spanish
has been translated; and it is now under-
stood, that the article expressed in that
language is, that “the grants shall remain
ratified and confirmed to the persons in pos-
session of them, to the same extent,” &ec.,
thus conforming exactly to the universally
received law of nations. . .............. 1d.

. If the English and Spanish parts can, without

violence, be made to agree, that construction
which establishes this conformity ought to
prevail........ 1d.

. No violence is done to the language of the

treaty, by a construction which conforms the
English and Spanish te each other ; although
the words “shall be ratified and confirmed,”
are properly words of contract, stipulating
for some future legislation, they are not
necessarily so; they may import, * they shall
be ratified and confirmed,” by force of the
instrument itself. When it is observed, in
the counterpart of the same treaty, executed
at the same time, by the same parties, they
are used in this sense, the construction is
proper, if not unavoidable

. In the case of Foster . Neilson, 2 Pet. 253,

this court considered those words importing
a contract; the Spanish part of the treaty
was not then brought into view, and it was
then supposed, there was no variance between
them. It was not supposed, that there was
even a formal difference of expression in the
same instrument, drawn up in the language
of each party; had this circumstance been
made known, it is believed, it would have
produced the construction which is now given
ifoRthefantiClespe: SHraee 7 1d.

See FLORIDA LaND-CrLaims.

FLORIDA LAND-CLAIMS.

. Juan Percheman claimed 2000 acres of land

lying in the territory of Florida, by virtue
of a grant from the Spanish governor, made
in 1815 ; his title consisted of a petition pre-
sented by himself to the governor of EKast
Florida, praying for a grant of 2000 acres,
at a designated place, in pursuance of the
royal order of the 29th of March 1815, grant-
ing lands to the military who were in St.
Augustine during the invasion of 1812 and
1813; a decree by the governor, niade 12th
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December 1818, in conformity to the petition,
in absolute property, under the authority of
the royal order, a certified copy of which
decree, and of the petition, was directed to
be issued to him from the secretary’s office,
in order that it may be to him, in all events,
an equivalent of a title in form ; a petition to
the governor, dated 81st December 1815, for
an order of survey, and a certificate of a
survey having been made on the 20th of
August 1819, in obedience to the same. This
claim was presented, according to law, to
the register and receiver of Kast Florida,
while acting as a board of commissioners to
ascertain claims and titles to lands in East
Florida ; the claim was rejected by the board,
and the following entry made of the same:
“In the memorial of the claimant to this
board, he speaks of a survey made by author-
ity in 1829 ; if this had been produced, it
would have furnished some support for the
certificate of Aguilar; as it was, we reject
the claim;” Held, that this was not a final
action on the claim, in the sense those words
are used in the act of the 26th of May 1830,
cntitled “an act supplementary to,” &c.
United States v. Percheman. . . ... 500 g+l
Liven in cases of conquest, it is very unusual,
for the conqueror to do more than displace
the sovereign and assume dominion over the
country ; the modern usage of nations, which
has become a law, would be violated ; that
sense of justice and of right, which is ac-
knowledged and felt by the whole civilized
world, would be outraged; if private prop-
erty should be generally confiscated, and
private rights annulled, on a change in the
sovereignty of the country. The people
change their allegiance, their relation to their
ancient sovereign is dissolved ; but their re-
lations to each other, and their rights of prop-
erty remain undisturbed. ............ .. Ad.
Had Florida changed its sovereign by an act
containing no stipulation respecting the prop-
erty of individuals, the right of property in
all those who became subjects or citizens of
the new government would have been unaf-
fected by the change; it would have remain-
ed the same as under the ancient sovereign.
The language of the second article of the
treaty between the United States and Spain,
of 22d of February 1819, by which Florida
was ceded to the United States, conforms to
this general principle........
The eighth article of the treaty must be in-
tended to stipulate expressly for the security
to private property, which the laws and usages
of nations would, without express stipulation,
have conferred ; no construction which would
impair that security, further than its positive
words require, would seem to be admissible ;
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without it, the titles of individuals would re.
main as valid under the new government, as
they were under the old. And those titles;
so far at least as they were consummated,
might be asserted in the courts of the United
States, independently of this article. .. ... /d.

. The treaty was drawn up in the Spanish as

well as the English language ; both are orig-
inal, and were unquestionably intended by
the parties to be identical ; the Spanish has
been translated ; and it was now understood,
that the article expressed in that language is,
that *“ the grants shall remain ratified and con-
firmed to the persons in possession of them,
to the same extent,” &c., thus conforming
exactly to the universally received law of na-
BIME) c oo 0o oi0000000 0a00aa0000 600 1d.

. If the English and Spanish parts can, without

violence, be made to agree, that construction
which establishes this conformity ought to
prevail........ .
No violence is done to the language of the
treaty, by a construction which conforms the
English and Spanish to each other ; although
the words “ shall be ratified and coufirmed,”
are properly words of contract, stipulating
for some future legislation, they are not
necessarily so; they may import that ‘“they
shall be ratified and confirmed,” by force of
the instrument itself. When it is observed,
that in the counterpart of the same treaty,
executed at the same time, by the same par-
ties, they are used in this sense, the construc-
tion is proper, if not unvoidable. .. ... . Ad.
v. Neilson, 2 Pet. 253,
this court considered those words importing
a contract ; the Spanish part of the treaty
was not then brought into view, and it was
then supposed, there was no variance between
them. It was not supposed, that there was
even a formal difference of expression in the
same instrument, drawn up in the language
of each party; had this circumstance been
known, it is believed, it would have produced
the construction which is now given to the
article...... Id.
On the 8th of May 1822, an act was passed
“for ascertaining claims and titles to land
within the territory of Florida ;" congress did
not design to submit the validity of titles,
which were “ valid under the Spanish gov-
ernment, or by the law of nations,” to Phe
determination of the commissioners acting
under this law ; it was nccessary to ascertain
these claims, and to ascertain their Jocation,
not to decide finally upon them. The powers
to be exercised by the commissioners ought
to be limited to the object and purpose of
theact.......... 1d.

10, In all the acts passed upon this subject,

previous to May 1830, the decisions of the
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commissioners, or of the register and receiver
acting as commissioners, have been confirm-
ed. Whether these acts confirm those decis-
ions by which claims are rejected, as well as
those by which they are recommended for
confirmation, admits of some doubt ; whether
a rejection amounts to more than a refusal
to recommend for confirmation, may be a sub-
ject of serious inquiry. However this may be,
it can admit of no doubt, that the decision
of the commissioners was conclusive in no
cage, until confirmed by an act of congress;
the language of these acts, and among others,
that of the act of 1828, would indicate, that
the mind of congress was directed solely to
the confirmation of claims, not to their an-
nulment. The decision of this question is not
necessary'to this case.................. Id.
11. The act of 26th May 1830, entitled “ an act
to provide for the final settlement of land-
claims in Florida,” contains the action of
congress on the report of the commissioners
of 14th January 1830, in which is the rejec
tion of theclaim of the petitioner in this case.
The first, second and third sections of this
act confirm the claims recommended for con-
firmation by the commissioners; the fourth
section enacts, “ that all remaining claims,
which have been presented, according to law,
and not finally acted upon, shall be adjudi-
cated and finally settled, upon the same con-
ditions,” &c. It is apparent, that no claim
was finally acted upon, until it had been
acted upon by congress; and it is equally
apparent, that the action of congress in the
report containing this claim, is confined to
the confirmagion of those titles which were re-
commended for confirmation. Congress has
not passed upon those which were rejected ;
they were, of consequence, expressly submit-
ted to the court. ..................... Id.
12. From the testimony in the case, it does not
appear, that the governor of Florida, under
whose grant the land is claimed by the peti-
tioner, exceeded his authority in making the
grant d.

FOREIGN ATTACHMENT.

1. Construction of the laws of Pennsylvania

relative to foreign attachments. Brashear
V. West....... 0506560 60566600000068 *608
FORGERY.

1. Indictment in the circuit court of North
Carolina, for the forgery of, and an attempt
to pass, &c., a certain paper writing, in imita-
tion of, and purporting to be, a bill or note
issued by the president, directors and com-
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pany of the Bank of the United States
founded on the 18th section of the act of
1816, establishing the Bank of the United
States. The note was signed with the name
of John Huske, who had not been at any
time president of the Bank of the United
States, but who, at the time of the date of
the counterfeit, was the president of the office
of discount at Fayetteville ; and was counter-
signed by the name of John W. Sandford,
who at no time was cashier of the mother
bank, but was, at the said date, cashier of the
said office of discount and deposit: Held, that
this was an offence within the provision of
the law. United States v. Turner . ... 132

. The policy of the act extends to such a case ;

the object is, to guard the public from false
and counterfeit paper, purporting on its face
to be issued by the bank; it could not be
presumed, that persons in general could be
cognisant of the fact, who, at particular pe-
riods, where the president and cashier of the
bank ; they were officers liable to be removed
at the pleasure of the directors, and the times
of their appointment or removal or even their
names, could not ordinarily be within the
knowledge of the body of the citizens. The
public mischief would be equally great,
whether the names were those of the genuine
officers, or of fictitious or unauthorized per-
sons, and ordinary diligence would not pro-
tect them against imposition .... ... ... 1d.

. Indictment on the 18th section of the act of

congress, passed on the 15th day of April
1816, entitled “an act to incorporate the
subscribers to the Bank of United States.”
United States v. Brewster . ........... *164
The indictment charged the defendant with
uttering and forging “a counterfeit bill, in
imitation of a bill issued by the president,”
&c., of the bank; the forged paper was in
these words and figures : Cashier of the Bank
of the United States, pay to C. W. Earnest,
or order, five dollars. Office of Discount and
Deposit, in Pittsburgh, the 10th day of Dec.
1829. A. Brackenridge, Pres. J. Correy,
Cash.” Indorsed, “Pay the bearer, C. W.
Earnest.” Held, that a genuine instrument,
of which the forged and counterfeited in-
strument was an imitation, was not a bill
issued by order of the president, &c., of the
Bank of the United States, according to
the true intent and meaning of the 18th
section of the act incorporating the bank. 7d,

GUARANTEE.

. Action upon the following letter of guaranty,

written by the defendants and delivered to
the plaintiffs: “OQur friend, Mr. Chester
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Haring, to assist him in business, may re-
quire your aid, from time to time, either by
acceptance or indorsement of his paper, or
advances in cash ; in order to save you from
harm by so doing, we do hereby bind our-
selves, severally and jointly, to be responsi-
ble to you, at any time, for a sum not
exceeding eight thousand dollars, should
the said Chester Haring fail to do so.” One
count in the declaration was for money
lent, and money had and received : Held, that
upon a collateral undertaking of this sort,
no such suit was maintainable. Douglass v.
Reynolds. . ....... I o AL oG SEITS
2. The depositions of several witnesses, clerks
in the counting-house of the plaintiffs, were
admitted, on the trial of the cause, in which
the witnesses stated, that they knew that the
letter of credit was considered by the plain-
tiff as covering any balance due by C. H. to
them, for advances, from time to time, to the
amount of $8000 ; that advances were made
and moneys paid by them on account of C.
H. from the time of receiving the said letter,
predicated on the letter always protecting the
plaintiffs to the amount of $8000; and that
it was considered in the counting-house as a
continuing letter of credit, and so acted upon
by the plamtiffs: Held, that this evidence
was rightly admitted, to establish that credit
had been given to C. H. on the faith of it,
from time to time, and that it was treated by
the plaintiffs as a continuing guarantee ; so
that if, in point of law, it was entitled to that
character, the plaintiffs’ claim might not be
open to the suggestion, that no such advances,
acceptances or indorsements had been made
upon the credit of it. The evidence was not
open to the objection, that it was an attempt
by parol evidence to explain a written con-
LA 6 o o 6 5 9 6.0 o 08 dc LI SUSO 1d.
3. Nothing can be clearer, upon principle, than
that if a letter of credit be given, but in fact
no advances are made upon the faith of 1t;
the party is not entitled to recover for any
debts due by him from the debtor in whose
favor it was given, which have been incurred
subsequently to the guarantee, and without
anysreferen e o TEERS N I SR 1d.
4. The guarantee, in this case, covered suc-
cessive advances, acceptances and indorse-
ments made by the plaintiffs, to the amount
of $8000, at any subsequent times, fofies
quoties, whenever the antecedent transactions
were discharged; it was a continuing guar-
EIEDs 0.0 b Ho a8 6 086,66 680 0 a0 0 DO o 1d.
5. Every instrument of this sort ought to re-
ceive a fair and reasonable interpretation,
according to the true import of its terms; it
being an engagement for the debt of another,
there is certainly no reason for giving it an
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expanded signification or liberal construction,

beyond the fair import of its terms. . ... 1d.

. Russel v. Clarke’s Executors, 7 Cranch 69;
and Drummeoend ». Prestman, 12 Wheat. 515,
ClicO Sy gy SR JN o RN S e 1d.
A party giving a letter of guarantee has a
right to know whether it is accepted, and
whether the person to whom it is adressed,
means to give credit on the footing of it, or
not. It may be most material, not only as
to his responsibility, but as to future rights
and proceedings ; it may regulate, in a great
measure, his course of conduct, and his
exercise of vigilance in regard to the party
in whose favor it is given. Especially is it
important, in the case of a continuing guar-
antee; since it may guide his judgment in
recalling or suspending it............ SRl
8. If this had been the case of a guarantee
limited to a single transaction, it would have

been the duty of the plaintiffs to have given

notice of the advances, aceeptances or in

dorsements made under it, within a reason-

able time after they were made; but this

being a continuing guarantee, in which the

parties contemplate a series of transactions,

and as soon as the defendant had received

notice of the acceptance, they must neces-

sarily have understood, that there would be

successive advances, acceptances and indorse-

ments, which would be renewed and dis-

charged from time to time, there is no gen-

eral principle upon which to rest, that notice

of each successive transaction, as it arose,

should be given; all that could be required

would be, that when all the transactions under

the guarantee were closed, notice of the

amount for which the gnarantors were re-

sponsible, should, within a reasonable time

afterwards, be communicated to them. .. /d.

. A demand of payment of the sum advanced,
under the guarantee, should be made of the

person to whom the same was made, and in

case of non payment by him, notice of such

demand and non-payment should have been

given, in 4 reasonable time, to the guarantors,

otherwise, they would be discharged from the

guarantee. By the very terms of this guar-

antee, as well as by the general principles of

law, the guarantors are only collaterally liable

upon the failure of the principal debtor to

pay the debt; a demand upon him, and a

failure on his part to perform his engage-

ments, are indispensable to constitute a casus

feederis ; the creditors are not bound to in-

stitute legal proceedings against the debtor,

but they are bound to use reasonable dili-

gence to make demand and to give notice of

03T TN gk a e a6 86 aq 0 0 9 o 0o o do o 1d.

10. An account was stated between the plain-
tiffs and Chester Haring, showing an apparent
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balance against Haring of $22,573; and at
the foot of the account, the plaintiffs gave a
receipt for several promissory notes, payable
at distant periods, dated on the same day with
the account; the notes were drawn by C.
Haring, and indorsed by Daniel Greenleaf.
The receipts stated, that *“the notes, when
discounted, the proceeds to go to the credit
of this account ;" the notes were discounted,
and the proceeds received by the plaintiffs,
but, being unpaid, they were protested;
notice of their non-payment was given to the
indorsers, and they were afterwards taken
up by the plaintiffs, as indorsers thereof :
Held, if the plaintiffs below, by their in-
dorsements, were compellable to pay, and
did afterwards pay, the notes, upon their
dishonor by the maker, and these notes fell
within the scope of the guarantee, they might,
without question, recover the amount from
the guarantors... ............
11. He who receives any note upon which third
persons are responsible, as a conditional pay-
ment of a debt due to himself, is bound to
use due diligence to collect it of the parties
thereto at maturity, otherwise, by his laches,
the debt will be discharged............ 1d.

HEADS OF DEPARTMENTS.

=

. The United States instituted a suit to recover
a balance charged on the books of the treasury
department against the defendant, who was a
clerk in the navy department, upon a fixed
annual salary, and acted as agent for the
payment of moneys, due to the navy pension-
ers, the privateer pensioners, and for navy
disbursements, for the payment of which,
funds were placed in his hands by the gov-
ernment ; he had received an annual com-
pensation for his services in the payment of
the navy pensioners; and for fifteen years,
he had received, in preceding accounts, com-
Iissions of one per cent. on the moneys paid
by him for navy disbursements; he claimed
these commissions at the treasury, and the
claim had been there rejected by the account-
ing officers ; and if allowed the same, he was
not indebted to the government. The United
States, on the trial of the case in the circuit
court, denied the right of the defendant to
these commissions, as they had not been
allowed to him by any department of the
government, and asserted that the jury had
not power to allow them on the trial. United
States v. Macdamiel. . ... ........... Somdl
The vejection of the claim to commissions
by the treasury department formed no objec-
tion to the admission of it as evidence of set-
off before the juvy; had the claim never been
presented to the department, it could not
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have been admitted as evidence by the court;
but, as it had been made out in form, and
presented to the proper accounting officers,
and had been rejected, the circuit court did
right in submitting it to the jury, if the claim
was considered as equitable.......... /8

. It would be a novel principle, to refuse pay-

ment to the subordinates of a department,
because their chief, under whose direction
they had faithfully served the public, had
given an erroneous construction to the law. Jd.

. The secretary of the navy, in authorizing the

defendant to make the disbursements on
which the claim for compensation was found-
ed, did not transcend those powers, which,
under the circumstances of the case, he might
ek encis e MR R Id.

INDICTMENT.

See FORGERY: ROBBING THE MAIL.

INSOLVENT LAWS OF STATES.

. Construction of the insolvent laws of Louisi-

ana. Breedlove v. Nicolet............ *413

JURISDICTION.

. The plaintiffs, aliens, were residents of the

state of Louisiana, at the time of the execu-
tion of the note sued on in the district court
of the United States for the eastern district
of Louisiana, and continued to reside in New
Orleans thereafter, having a commercial house
there; they are, however, absent six months
in the year ; but when absent, had their agent
to attend to their business; the defendants
in the suit were residents of the city of New
Orleans, and citizens of the state of Louisi-
ana, when the note was given. The residence
of aliens within the state constitutes no objec-
tion to the jurisdiction of the federal court.
Breedlovev. Nicolet. .......... S

. The plaintiff, Sigg, was denominated in the

petition and writ “ J. J. Sigg;" the omission
of his Christian name in full length was
alleged as error. He may have had no Chris-
tian name ; he may have assumed the lecters
“J. J.” as distinguishing him from other
persons of the name of Sigg; objections to
the name of the plaintiff cannot be taken
advantage of after judgment; if J. J. Sigg
was not the person to whom the promise was
made—was not the partner of Theodor
Nicolet & Co., advantage should have been
taken of it sooner; it is to late to allege it as
error in this court. . .................. 1d.

. The petitioners aver that they are aliens;

this averment is not contradicted on the re-
cord, and the court cannot presume that they
are citizens. ... ....oie s nn. dd,
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4. If originally aliens, they did not cease to be
so, nor lose their right to sue in the federal
court, by a residence in Louisiana; neither
the constitution nor the acts of congress
require, that aliens should reside abroad, to
entitle them to sue in the courts of the United
S0 016 00 0 0060006002 0680060990900 1d.

5. The suit not having been brought against
Bedford, one of the partners, it was not, ne-
cessary to aver that he was subject to the
jurisdiction of the courts of the United
States. cuwacereceinnnn 2000 090 00.0a0Klth

6. After issue joined in the district court, the

defendants filed a plea that the firm of Theo-
dor Nicolet & Company, the plaintiffs, con-
sisted of other persons, in addition to those
named in the writ and petition, and that
those other persons were citizens of Louisi-
ana; the court, after receiving the plea,
directed that it be taken from the files of the
court: Held, that this was a proceeding in
the discretion of the court; and was not
assignable as error in this court...... .. Ad.
. The commercial partnership, the makers of
the note upon which the suit was instituted,
was composed of three persons, one of whom
wus a resident citizen of Alabama, and out
of the jurisdiction of the court, when the suit
was brought, and the remaining two, the de-
fendants, were resident citizens of Louisiana:

Held, that although the suit, being against

two of the three obligors, might not be sus-

tained at common law, yet, as the courts of

Louisiana do not proceed according to the

rules of the common law, their code being

founded on the civil law, the suit was prop-
erly brought.......... coo0 o Lk

The note being a commercial contract, was

what the law of Louisiana denominates a

contract iz solido ; by which each party was

bound severally as well as jointly, and may
be sued severally as well as jointly. ...../d.

9. Juan Madrazzo, a subject of the king of Spain,
filed a libel, praying admiralty process against
the state of Georgia, alleging that the state
was in possession of a certain sum of money,
the proceeds of the sale of certain slaves
which had been seized as illegally brought
into the state of Georgia; and which seizure
had been, subsequently, under admiralty pro-
ceedings, adjudged to have been illegal, and
the right of Madrazzo to the slaves, and the
money arising from the sale thereof, estab-
lished by the decision of the circuit court of
the United States for the district of Georgia.
The counsel for the petitioner ciaimed, that
the supreme court had jurisdiction of the
case, alleging that the 11th amendment of
the constitution of the United States, which
declares that the judicial power of the United
States shall not extend to any suits in law or
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equity, did not take away the jurisdictioun of
the courts of the United States, in suits in
the admiralty against a state: Held, that this
was not a case where property was in custody
of a court of admiralty; or brought within
its jurisdiction, and in the possession of any
private person; it was a mere personal suit
against a state, to recover proceeds in its
possession, and such a suit could not he com-
menced in this court against a state. Ex
parte Madrazzo. ... ..... 00 3P 00 00 08 - ARA
10. In the district court of the northern district
of New York, writs of right were prosecuted
for lands lying in that district, and neither
in the writs, or in the counts, was there an
averment of the value of the premises being
sufficient in amount to give the court juris-
diction ; the tenants appeared, and moved to
dismiss the cause for want of jurisdiction,
which motion was granted; subsequently,
the demandant moved to reinstate the cases,
and to amend, by inserting an averment that
the premises were of the value of $500,
which motion was denied by the court. The
demandant also moved the court to compel
full records of the judgment and orders of
dismissal, and of the process in the several
suits, to be made up and filed, so that the
demandant might have the benefit ot a writ
of error to the supreme count. in order to
have its decision upon the grounds and
merits of such judgments and orders: the
district court refused this motion. On a
rule in the supreme court for a mandamaus to
the district judge, and a return to the same,
it was held, that the refusal to allow the
amendment to the writ and count, by insert-
ing the averment of the value of the property,
was not the subject of examination in this
court ; the allowance of amendments to plead-
ings is in the discretion of the judge of the
inferior court; and no control over the action
of the judge in refusing or adnmutting them
will be exercised by this court. The court
granted a mandamus requiving the district
judge to have the records of the cases made
up, and to enter judgroents thercon, in order
to give the demandant the benefit of a writ
of error to the supreme court. ZKx paric
SBFEARIRER 00 0 00 065 9 @B aE © G650 056 6 *634
11. In cases where the demand is not for money,
and the nature of the action does not require
the value of the thing demunded to be stated
in the declaration, the practice of this court
and of the courts of the United States has
been, to allow the valuc to be given in evi-
CEIEE, o 400 20006580000 09k 0 ¢ 60 0EoEGE0 0
12. This court will not exercise any controll
over the proceedings of an inferior court of
the United States, in allowing or refusing to
allow amendmeiits in the pleadings, in cases
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depending in those courts ; but every party
in such courts had a right to the judgment
of this court in a suit brought in those courts,
provided the matter in dispute exceeds the
value of $2000.... ... ... .. ..o Id.

KENTUCKY LANDS AND LAND-TITLES.

1. Questions on the validity of certain entries
of lands in the state of Kentucky. Holmes
Vs THRG G 0 6 00 0000 ma0s . e X171
A survey itself, which had not acquired
notoriety, is not a good call for an entry;
but when the survey has been made conform-
able to the entry, and the entry can be sus-
tained, the call for the survey may support
an entry. The boundaries of the survey must
be shown ; this principle is fully settled by
the decisions of the courts of the state of
IEEET: 08 0000 00008848 ads o oo B 666 1d.
3. It has been a settled principle in Kentucky,
that surplus land does not vitiate an entry,
and a survey is held valid, if made conform-
ably to such anentry......... ....... 1d.
4. The principle is well settled, that a junior
entry shall limit the survey of a prior entry
to its cal]s; this rule is reasonable and
juste. ..., NCIY. PR S . 1d.
. Untll an entry 18 surveyed, a subsequent lo-
cation must be governed by its calls; and
this is the reason why it is essential that
every entry shall describe with precision the
land designed to be appropriated by it; 1f
the land adjoining the entry should be cov-
ered by a subsequent location, it would be
most unjust, to sanction a survey of the prior
entry, beyond its calls, and so as to include a
part of the junior entry............... Md.
6 The locator may survey his entry in one or
more surveys, or he may, at pleasure, with-
draw a part of his entry; when a part of a
warrant is8 withdrawn, the rules of the land-
office require a memorandum on the margin
of the record of the original entry, showing
what part of it is withdrawn........... /d.

7. In giving a construction to an entry, the in-
tention of the locator is to be chiefly regard-
ed, the same as the intention of the parties
in giving a construction to a contract. If a
call be impracticable, it is rejected as surplus-
age, on the ground, that it was made through
mistake ; but if a call be made for a natural
or artificial object, it will always control mere
course and distance ; where there is no object
called for, to control a rectangular figure,
that form must be given to the survey. . ./Id.
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Questions on the validity of certain entries
of lands in the state of Kentucky. Holmes v.
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2. A survey itself, which had not acquired
notoriety, is not a good call for an entry;
but when the survey has been made conform-
able to the entry, and the entry can be sus-
tained, the call for the survey may support
an entry. The boundaries of the survey
must be shown ; this principle is fully set-
tled by the decision of the courts of the state
of Kentucky......................... ld.

3. It has been a settled principle in Kentucky,
that surpius land does not vitiate an entry,
and a survey is held valid, if made conform-
ably to such anentry. ................ 1d.

4. The principle is well settled, that a junior
entry shall limit the survey of a prior entry
to its calls; this rule is reasonable and

ot

. Until an entry is surveyed, a subsequent lo-
cation must be governed by its calls; and
this is the reason why it is essential, that
every entry shall describe with precision the
Jand designed to be appropriated by it; if
the land adjoining to the entry should be
covered by a subsequent location, it would be
most unjust, to sanction a survey of the prior
entry, beyond its calls, and so as to include a
part of the junior entry.... ........... Id.

. The locator may survey his entry in one or
more surveys, or he may, at pleasure, with-
draw a part of his entry ; when a part of a
warrant 18 withdrawn, the rules of the land-
office require a memorandum on the margin
of the record of the original entry, showing
what part of it 1s withdrawn. ...... oo o i

7. In giving a construction to an entry, the in-

tention of the locator is to be chiefly regard-
ed, the same as the intention of the parties
in giving a construction to a contract. If a
call be impracticable, it is rejected as surplus-
age, on the ground, that it was made through
mistake; but if a call be made for a natural
or artificial object, it will always control mere
course and distance ; where there is no object
called for, to control a rectangular figure,
that form must be given to the survey... /d.
8. Under the laws of Kentucky, the cancelling
of a deed does not re-invest the title in the
EHEIORS 0605 6000 0000080086000 0 S Mk
9. In Polk’s Les>ee 8 W'endel] 5 Wheat. 308,
it is said by this court, that, on general prin-
ciples, it is incontestable, that a grantee can
convey no more than he possesses; hence,
those who come in under a void grant, can
acquire nothing.  Sampeyreac v. United
States. . . ... do0 .

10. The legal title to lands in Ohio can only be

passed by a proper convevance by deed, ac-

cording to the laws of that state. Morris v.

TEGHER & 0 66000 00 0 o o0 500000 G0 OB DI
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See FLorIDA LAND-CLAIMS.
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LEX LOCI

1. A bond executed by a public officer, for the
due performance of his official duties in the
disbursement of public money, is to be gov-
erned by the laws of the United States, as
they operate in the district of Columbia; the
accounts of the officer being required to be
settled at the treasury department. Duncan’s
Heirs v. United States. .............. ¥43b

LIEN.

See ADMIRALTY.

MANDAMUS.

. In the district court of the northern district
of New York, writs of right were prosecuted
for lands lying in that district, and neither
in the writs, nor in the counts, was there an
averment of the value of the premises being
sufficient in amount to give the court juris-
diction ; the tenants appeared, and moved to
dismiss the cause for want of jurisdiction ;
which motion was granted; subsequently,
the demandant moved to reinstate the cases
and to amend, by inserting an averment that
the premises were of the value of $500;
which motion was denied by the court; the
demandant also moved the court to compel
full records of the judgments and orders of
dismissal, and of the process in the several
suits, to be made up and filed, so that the de-
mandant might have the benefit of a writ of
error to the supreme court, in order to have
its decisions upon the grounds and merits of
such judgments and orders ; the district court
refused this motion ; on a rule in the supreme
court for a mandamus to the district judge,
and a return to the same, it was held, that
the refusal to allow the amendment to the
writ and count, by inserting the averment of
the value of the property, was not the subject
of examination in this court; the allowance
of amendments to pleadings is in the dis-
cretion of the judge of the inferior court;
and no control over the action of the judge,
in refusing or admitting them, will be exer-
cised by this court. The court granted a
mandamus, requiring the district judge to
have the records of the cases made up, and
to enter judgments thereon, in order to give
the demandant the benefit of a writ of error
to the supreme court. Bz parte Brad.
street. . . .

MARRIAGE-SETTLEMENT.

. The whole charge of the circuit court was

brought up with the record. This is a prac-
tice which this court have uniformly dis-
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countenanced, and which they trust a rule
made at last term will effectually suppress.
Magniae v. Thompson. ..... .........*348

. This court have nothing to do with com-
ments of the judge of the circuit court upon
the evidence. Carver v, Astor, 4 Pet. 80-1,
cited upon this point

. The question now before the court is, whether
the charge to the jury in the circunit court
contains any erroncous statement of the law ;
in examining it. for the purpose of ascertain-
ing its correctness, the whole scope and
bearing of it must be taken together; it is
wholly inadmissible, to take up single and
detached passages, and to decide upon them,
witliout attending to the context, or without
incorporating such qualifications and specifi-
cations as naturally flow from the language
of other parts of the charge; the whole is to
be construed as it must have been under-
stood, both by the court and the jury, at the
time it was delivered 1d.

. Upon prineiple and authority, to make an
ante-nuptial settlement void as a fraud upon
creditors, it is necessary that both parties
should concur in, or have cognisance of, the
intended fraud. If the settler alone intend a
fraud, and the other party have no notice of
it, but is innocent of it, she is not, and can-
not be affected byit. Marriage, in contempla-
tion of the law, i3 not only a valuable con-
sideration to support such a settlement, but
is a consideration of the highest value, and
from motives of the soundest policy, is up-
held with a strong resolution; the hushand
and wife, parties to such a contract, are,
therefore, deemed, in the highest sense, pur-
chasers for a valuable consideration ; and so
that it is bond fide, and without notice of
fraud, brought home to both sides, it be-
comes unimpeachable by creditors

. Fraud may be imputed to the parties, either
by direct co-operation in the original design,
at the time of its concoction, or by construc-
tive co-operation, from notice of it, and carry-
ing the design, upon such.notice, into opera-

. Among creditors equally meritorious, a debtor
may conscientiously prefer one to another;
and it can make no difference, that the pre-
ferred creditor is his own wife. ....... /d.

. Marriage articles or settlements are not re-
quired by the laws of New Jersey to be re-
corded, but only conveyance of real estate;
and as to conveyances of real estate, the
omission to record them avoids them only as
to purchasers and creditors, leaving them in
full force between the parties.......... Zd.

NAVY AGENT.
1. The act of the 27th of March 1804, by which
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the president of the United States was author-
ized to attach to the navy-yard at Washing-
ton a captain of the navy, for the perform-
ance of certain duties, was correctly construed
by the head of the navy department until
1829, allowing to the defendant commissions
on the sums paid by him, as the special
agent of the navy department in making the
disbursements. United States v, Macdaniel*1
. By an act passed 10th July 1832, congress
authorized the appointment of a separate
and permanent navy-agent at Washington,
and directed the performance of the duties
“not only for the navy-yard in the city of
Washington, but for the navy department,
under the direction of the secretary of the
navy, in the payment of such accounts and
claims as the secretary may direct.”” These
duties would not have been so specially stated
in this act, if they had been considered by
congress as coming within the ordinary duties
of an agent for the navy-yard at Washing-
ton, under the act of 1804 ; but independent
of this consideration, 1t is enough to know,
that the duties in question were discharged
by the defendant, under the construction
given to the law by the secretary of the
TEATo0 00 00

See HEADS OF DEPARTMENTS : PUBLIC ACCOUNTS.

PARTNERSHIP.

1. There is no doubt, that the liability of a de-
ceased copartner, as well as his interest in
the profits of a concern, may, by contract, be
extended beyond his death ; but without such
a stipulation, even in the case of a copartner-
ship for a term of years, it is clear, that death
dissolves the concern. Scholeficll v. Hichel-
AR o oo 0 0ok e 0806

PARDON.

. The defendant was indicted for robbing the E
mail of the United States, and putting the |
life of the driver in jeopardy, and the con- |
viction and judgment pronounced upon it ex-
tended to both offences ; after this judgment,
no prosecution could be maintained for the
same offence, or for any part of it, provided

the former conviction was pleaded. United
States v. Wilson 5 oo D)
. The power of pardon, in criminal cases, had

heen exercised, from time immemorial, by |

the executive of chat nation whose language
is our language; and to whose judicial insti-
tutions ours bear a close resemblance; we
adopt their principles respecting the opera-
tion and effect of a pardon; and look into
their books for the rules prescribing the man-
ner in which it is to be used by the person
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who would avail himself of it. A pardon is
an act of grace, proceeding from the power
intrusted with the execution of the laws,
which exempts the individual on whom it is
bestowed from the punishment the law in-
flicts for a crime he has committed ; it is the
private, though official act of the executive
magistrate, delivered to the individual for
whose benefit it is intended, and communi-
cated officially to the court............./d.

. It i3 a constituent part of the judicial sys-
tem, that the judge sees only with judicial
eyes, and knows nothing respecting any par-
ticular case of which he is not informed judi-
clally ; a private deed, not communicated to
him, whathever may be its character, whether
a pardon or release, is totally unknown, and
cannot be acted upon. The looseness whiah
would be introduced into judicial proceedings
would prove fatal to the great principles of
justice, if the judge might notice and act
upon facts not brought regularly into the
cause ; such a proceeding, in ordinary cases,
would subvert the best-established principles,
and would overturn those rules which have
been settled by the wisdom of ages..... /d.

. There is nothing peculiar in a pardon which
ought to distinguish it in this respect from
other facts; no legal principles known to the
court will sustain such a distinction; a par-
don i3 a deed, to the validity of which deliv-
ery is essential; and delivery is not complete,
without acceptance ; it may then be rejected
by the person to whoin it is tendered ; and if
it be rvejected, we have discovered no power
in a court to force it on him..

. It may be supposed, that no being condemn-
ed to death would reject a pardon, but the rule
must be the same in capital cases and in
misdemeanors ; apardon may be conditional,
and the condition may be more objectionable
than the punishment inflicted by the judg-
ment, ...... 56 g do Ll

. The pardon may possibly apply to a different
person or a different crime ; it may be abso-
lute or conditional; it may be controverted
by the prosecutor, and must be expounded
by the court; these circumstances combine
to show, that this, like any other deed, ought
to be brought ¢ judicially before the court,
by plea, motion or otherwise,”

. The reason why a court must, ex officio, take
notice of a pardon by act of parliament, is,
that it is considered as a publiclaw, having the
same effect on the same case, as if the gen-
eral law punishing the offence had been
repealed or annulled

PATENT FOR INVENTIONS.

1. Action for an alleged violation of a patent
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for an improvement in guns and fire-arms.
I ¥, (CEGRFT 0 05 0 o0 56 00 09,9000 00 *202
The letters-patent were obtained in 1822;
and in 1829, the patentee having surrendered
the same, for an alleged defect in the spe-
cification, obtained another patent. This
second patent is to be considered as having
relation to the emanation of the patent of
1822 ; and not as having been issued on an
original application. .................. 1d.
3. The holder of a defective patent may sur-
render it to the department of state, and ob-
tain a new one, which shall have relation to
the emanation of the first. Grant ». Raymond,
6 Pet. 220, cited and affirmed. ........./d.
. A second patent, granted on the surrender
of a prior one, being a continuation of the
first, the rights of a patentee must be ascer-
tained by the law under which the original
application was made................. d.
. By the provisions of the act of congress of
17th April 1800, citizens and aliens, as to
patent-rights, are placed substantlally upon
the same ground ; in either case, if the inven-
tion was known or used by the public, before
it was patented, the patent is void ; in both
cases, the right must be tested by the same
rule....‘.... ........... 06600000k
6. What use by the public, before the applica-
tion is made for a patent, will make void the
right of a patentee. ............ ...... 1d.

7. From an examination of the various provi-
sions of the acts of congress relative to
patents for useful inventions, it clearly ap-
pears, that it was the intention of the legisla-
ture, by a compliance with the requisites of
the law, to vest the exclusive right in the in-
ventor only ; and that, on condition that his
invention was neither known nor used by the
public, before his application for a patent.
If such use or knowledge shall be proved to
have existed prior to the application for the
patent, the act of 1793 declares the patent
void; and theright of an alien is vacated in
the same manner, by proving a foreign use
or knowledge of his invention ; that know-
ledge or use which would be fatal to the
patent right of a citizen, would be equally so
to the right of an alien....... 5000600 a0l
8. The knowledge or use spoken of in the act
of congress of 1793, could have referred to
the public only; for the provision would be
nugatory, if it were applied to the inventor
himself ; he must necessarily have a perfect
knowledge of the thing invented, and of its
use, before he can describe it as by law he
is required to do, preparatory to the emana-
tion of a patent.
. There may be cases in whlch a knowledge of
the invention may be surreptitiously obtained
and communicated to the public, that do not
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affect the right of the inventor; under such
circumstances, no presumption can arise in
favor of an abandonment of the right to the
publi¢ by the inventor ; though an acquies-
cence on his part will lay the foundation for
such a presumption. It is undoubtedly just,
that every discoverer should realize the bene-
fits resulting from his discovery, for the pe-
riod contemplated by law; but those can
only be reserved by a substantial compliance
with every legal requisite; this exclusive
right does not rest alone on his discovery,
but also upon the legal sanctions which have
been given to it, and the forms of law with
which it has been clothed. .. .. d.
10. No matter by what means an invention
may have been communicated to the public,
before a patent is obtained, any acquiescence
in the public use by the inventor, will be an
abandonment of the right. If the right were
asserted by him who fraudulently obtained it,
perhaps, no lapse of time could give it valid-
ity ; but the public stand in an entirely dif-
ferent relation to the inventor. His right
would be secured, by giving public notice
that he was the inventor of the thing used,
and that he should apply for a patent. ... /d.
11. The acquiescence of an inventor in the
public use of his invention, can, in no case,
be presumed, where he has no knowledge of
such use; but this may be presumed from
the circumstances of the case. This will, in
general, be a fact for a jury, and if the in-
ventor do not, immediately after this notice,
assert his right, it is such evidence of acqui-
escence in the public use, as for ever after-
wards to prevent him from asserting it. After
his right is perfected by a patent, no pre-
sumption arises against it, from a subsequent
use by the public. .. .............. oo o ik
12. A strict construction of the act of congress,
as regards the public use of an invention
before it is patented, is not only required
by its letter and spirit, but also by sound
WONET 0 000 0000 1d.
13. The question of abandonment to the publlc
does not depend on the intention of the in,
ventor; whatever may be the intention, if he
suffer his invention to go into public use,
through any means whatsoever, without an
immediate assertion of his right, he is not
entitled to a patent; nor will a patent ob-
tained under such circumstances protect his
TRy 00000 1d.
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PLEAS AND PLEADING.

See PRACTICE.

PRACTICE.
1. A case not being properly prepared in the
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circuit court for a hearing, the decree was
reversed, and the cause remanded, with hiberty
to the plaintiff to amend his bill. Estho v.
Lear. .. *130

. A decree was pronounced by the district

court of the United States for the district of
Alexandria, in December 1829, from which
the defendants appealed, but did not bring
up the record; at January term 1832, the
appellees, in pursuance of the rule of court,
brought up the record and filed it; and, on
motion of their counsel, the appeal was dis-
missed ; on the 9th of March 1832, a citation
was signed by the chief justice of the court
for the district of Columbia, citing the plain-
tiffs in the original action to appear before
the supreme court, then in session, and show
cause why the decree of the civcuit court
should not be corrected; a copy of the record
was returned with the citation, “ executed,”
and filed with the clerk. The record is
brought up irregularly, and the cause must
be dismissed. Yeaton v. Lenoz. .. ... *220
The act of March 1803, which gives the
appeal from decrces in chancery, subjects it
to the rules and regulations which govern
writs of error; under this act, it has been
always held, that an appeal may be prayed
in court, when the decree is pronounced ; but
if the appeal be prayed, after the court has
risen, the party must proceed in the same
manner as had been previously directed in
IR @3¢ G, o 0080l da 96 o ol doon o o 1d.

. The judiciary act directs, that a writ of ervor

must be allowed by a judge, and that a cita-
tion shall be returned with the record; the
adverse party to have at least twenty days’
notice ; this notice, the court understands,
is twenty days before the return-day of the
TR, ol e, R . RN % 1d.

. Under the provisions of an act of congress

passed on the 26th May 1824, proceedings
were instituted in the superior court of the

territory of Arkansas, by which a confirma- |

tion was claimed of a grant of land alleged to
have been made to the petitioner, Sampeyreac,
by the Spanish government, prior to the ces-
sion of Louisiana to the United States by the
treaty of April 3d, 1803 ; this claim was op-
posed by the district-attorney of the United
States ; and the court, after hearing evidence,
decreed that the petitioner recover the land
from the United States. Afterwards, the
district-attorney of the United States, pro-
ceeding on the authority of the act of 8th
May 1830, filed a bill of review, founded on
the allegation, that the original decree was
obtained by fraud and surprise. that the doc-
uments produced m support of the claim of
Sampeyreac were forged, and that the wit-
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nesses who had been examined to sustain the
same were perjured; at a subsequent term,
Stewart was allowed to become a defendant
to the bill of review, and filed an answer, in
which the fraud and forgery were denied,
and in which he asserted that if the same
were committed, he was ignorant thereof, and
asserted, that he was a bondfide purchaser
of the land for a valuable consideration, from
one John J. Bowie, who conveyed to him the
claim of Sampeyreac by deed, dated about
the 22d October 1828. On a final hearing, the
court being satisfied of the forgery, perjury
and fraud, reversed the original decree: Held,
that these proceedings were legal, and were
authorized by the act of the 5th of May 1830
Sampeyreac v. United States. . . ... .... *229
The act for regulating processes in the court
of the United States, provides, that the forms
and modes of proceeding, in courts of equity,
and in those of admiralty and maritime juris-
diction, shall be according to the principles,
rules and usages which belong to courts of
cquity and to courts of admiralty, respectively,
as contradistinguished from courts of com-
mon law, subject, however, to alterations by
the courts, &e. This act has been generally
understood to adopt the principles, rules and
usages of the court of chancery of England.
Vattier v. Hinde. .. ... .. *252
It is the settled practice in the courts of the
United States, if the case can be decided on
its merits, between those who are regularly
before them, although other persons, not
within their jurisdiction, may be collaterally
or incidentally concerned, who must have
been made parties, if they had been amen-
able to its procesg, that these circumstances
shall not expel other suitors who have a con-
stitutional and legal right to submit their
case to a court of the United States; provided
the decree may be made without affecting
their interests; this rule has also been adopted
by the court of chancery in England. . ... 1d.
The plea was offered after issue was joined
on a plea in bar, and the argument of the
cause had commenced. The court might
adinit it; and the court might also reject it ;
it was in the discretion of the court to allow
or refuse this additional plea; as it did not
go into the merits of the case, the court would
undoubtedly have acted right in rejecting it.
Breedlove v. Nicolet. . . .. . 1d.

. All the proceedings in a case are supposed

to be within the control of the court while
they ave in paper, and before a juryis sworn,
or judgment given; orders made may be re-
vised, and such as in the judgment of the
court may have been irregular or improperly
made, may be set agide...... ... 0d.
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10. Action on a bond executed by William Car-
son, as paymaster, and signed by A. L. Dun-
can and John Carson, as his sureties, condi-
tioned, that William Carson, paymaster for
the United States, should perform the duties
of that office, within the district of Orleans ;
the breach alleged was, that W. C. had re-
ceived large sums of money in his official ca-
pacity, in his lifetime, which he had refused
to pay into the treasury of the United States.
The bond was drawn in the names of Abner
L. Duncan, John Carson and Thomas Dun-
can, as sureties for William Carson, but was
not executed by Thomas Duncan; there
were no witnesses to the bond, but it was
acknowledged by all the parties to it before
a notary-public. The defendants, the heirs
and representatives of A. L. Duncan, in
answer to a petition to compel the payment
of the bond, said, that it was stipulated and
understood, when the bond was executed,
that one Thomas Duncan should sign it,
which was never done, and the bond never
was completed ; and therefore, A. L. Duncan
was never bound by it; they also said, that
as the representatives of A. L. Duncan they
were not liable for the alleged defalcation of
William Carson, because he acted as pay-
master out of the limits of the district of
Louisiana ; and the deficiencies, if any, occur-
red without the limits of the said district.
Before the jury were sworn, the defendants
offered a statement to the court, for the
purpose of obtaining a special verdict on the
{acts, according to the provisions of the act
of the legislature of Louisiana of 1818; the
court would not suffer the same to be given
to the jury for a special finding, because it
“was contrary to the practice of the court to
compel a jury to find a special verdict.”
The judge charged the jury, that the bond
sued upon was not to be governed by the
laws of Louisiana, in force when the bond
was signed at New Orleans, but that this and
all similar bonds must be considered as hav-
ing been executed at the seat of the govern.
ment of the United States, and to be gov-
erned by the principles of the common law :
that although the copy of the bond sued on,
which was certified from the treasury depart-
ment, exhibited a scroll instead of a seal, yet
they had a right to presume, that the original
bond had been executed according to law;
and that in the absence of all proof as to the
limits of the district of New Orleans, the
jury was bond to presume, that the defalea-
tion occurred within the district ; and if the
paymaster acted beyond the limits of the dis-
trict, it was incumbent on the defendants to
nrove the fact: Jeld, that there was no
error in the decisions of the district court
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of Louisiana. Duncan’s Heirs v. United
States. .. ... . .. %4385
11. This is an official bond, and was given in
pursuance of a lav: of the United States; by
this law, the concitions of the bond were
fixed, and also the manner in which its obli-
gations should be enforced : it was delivered
to the treasury department at Washington ;
and to the treasury did the paymaster and
his sureties bocome hound to pay any moneys
in his hands. These powers, exercised by
the federal government, cannot be question-
ed ; it has the power of prescribing, under
its own laws, what kind of security shall be
given by its agents foru faithful discharge of
their public duties: and in such cases, the
local law cannot affect the contract, at it is
made with the government, and in contem-
plation of law, at the place where its princi-
pal powers are exercised. . 1d.
12. Itis not essential, that any court, in establish-
ing or changing its practice, should do so by
the adoption of written rules ; its practice may
be established by a uniform mode of proceed-
ing, for a series of years, and this forms the
law of the court. In this case, it appears, that
the Louisiana law, which regulated the prac-
tice of the district court of Louisiana, has not
ouly been repealed, but the record shows, that
in the year 1830, when the decision was
given in this case, there was no such practice
of the court, as was adopted by the act of
congress of 26th May 1824. The court refused
the statement of facts to go to the jury for
a special finding, because they say ‘* such
was contrary to the practice of the court.”
On a question of practice, it would seem, that
the decision of the district court as to what
the practice is, should be conclusive ; the prac-
tice of the court cannot be better known and
established than by its own solemn adjudica-
tions on the subject R .
13. On the 12th of February 1807, an attacli-
ment was regularly issued by the court of
Williamson county, Tennessee, and was, on
the 18th of the same month, levied on a tract
of land, the property of the defendant in the
suit; judgment by default was entered on
the 15th of October 1807 ; the property was,
on motion, condemne I and a writ of vendi-
tioni exponas issued on the 24th, which came
into the hands of the sheriff on the 28th of
October, who sold the property under it, on
the 2d January 1808. The county of Wil
jamson was divided on the 16th of November
1807, and that part of the land for which
this ejectment was brought, lay in the new
county, called Maury . Held, that the process
of execution for the sale of the land, under
which it was sold by the sheriff, was &
direction to the sheniff to sell the specific
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property which was already in his possession
by virtue of the attachment, and was already
condemned by the competent tribunal; the
subsequent division of the county could not
divest his vested interest, nor deprive the
officer of the power to finish a process which
was already begun. Zyrell’s Heirs v. Roun-
tree
14, The instructions given to the jury not con-
forming to the issue made up by the plead-
ings, a venire de novo was awarded. Scott v.
Lunt's Administrator .............. *596
16. In cases where the demand is not for money,
and the nature of the action does not require
the value of the thing demanded to be stated
in the declaration, the practice of this court,
and of the courts of the United States, has
been, to allow the value to be given in evi-
dence. Ex parte Bradstreet. . . ....... *624
16. This court will not exercise any control
over the proceedings of an inferior court of
the United States, in allowing or refusing to
allow amendments in the pleadings, in cases
depending in those courts; but every party
in such courts has a right to the judgment of
this court, in a suit brought in those courts,
provided the matter in dispute exceeds the
value of $2000 .. 1d.

PRINCIPAL AND SURETY.

See GUARANTEE.

PROCESS.

1. The form of process in the case of the State
of Rhode Island ». State of Massachusetts.
Rhode Island v, Massachusetts. . ... .. *651

PROMISSORY NOTE.

1. Whether certain facts in reference to an
alleged notice to an indorser, and demand of
payment of a promissory note by the maker,
amounted to a waiver of the objection to the
want of demand and notice, is a question of
fact, and not matter of law, for the considera-
tion of the jury. Union Bank v. Magru-
der e Sy, 2., S L S *9817

See Usury.

PUBLIC AGENTS AND OFFICERS.

1. The United States brought an action against
General Ripley, for a certain amount of public
money he had, as was alleged, failed to account
for and pay over as the law required; the
defendant was in the service of the United
States from 1812 to 1817 ; and was promoted,
at different periods, until he resigned his
commission as major-general by brevet, in
the latter year; during this period, he ren-
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dered distinguished and active military service
to his country and received the pay and
emoluments to which his rank entitled him,
under the law and regulations applicable
thereto ; large sums of moneys passed through
his hands, and were disbursed by him for
the supplies of the troops under his command.
He claimed a commission vun these sums, and
offered evidence to prove that similar allow-
ances had been made to others; he also
claimed extra pay or compensation for ser-
vices performed by him, not within the line
of his duty, in preparing plans of fortifica-
tion, and for procuring and forwarding sup-
plies of provisions, &c., to troops of the
United States, beyond his military command ;
these claims were resisted by the United
States, on the ground that no other com-
pensation could be allowed to him than such
as was mentioned or defined by the laws of
the United States, by instructions of the pres-
ident, or by the legal regulations of the war
department. United States v. Ripley. .. ¥18
It is presumed, that every person who has
been engaged in the public service has re-
ceived the compensation allowed by law,
until the contrary appear; the amount of com-
pensation in the military service may depend,
in some degree, on the regulations of the war
department; but such regulations must be
uniform, and applicable to all officers under
the same circumstances. ............... Id.
If the disbursements, for which compensa-
tion is claimed, were not such as were or-
dinarily attached to she duties of the office,
the fact should be stated ; and also that the
service was performed under the sanction of
the government, or under such circumstances
as rendered the extra labor and responsibility
assumed in performing it necessary.....

. Should the accounting officers of the treasury

refuse to allow an officer the established
compensation which belongs to his station,
the claim, having been rejected by the proper
department, should, unquestionably, be allow-
ed by way of set-off to the demand of the
government by a court and jury........ 1d.

. And it is equally clear, that an equitable

allowance should be made in the same manner
for extra services performed by an officer,
which did not come within the line of his
official duty, and which had been performed
under the sanction of the government, or
under circumstances of peculiar emergency.
In such a case, the compensation should be
graduated by the amount paid for like ser-
vices, under similar circumstances; usage
may be safely relied upon in such cases, as
fixing a just compensation..,........... Id

. However valuable the plans for fortification

prepared by a public officer, may have been.
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unless they were prepared at the request of
the government, or were indispensable to the
public service, as a matter of right, a com-
pensation for them cannot be claimed. . . . /d.
7. The claims of compensation set up by an
public officer, must be brought within the
established rules on the subject, before they
can receive judicial sanction........... 1d.
8. The United States instituted an action to re-
cover a balance, certified at the treasury,
against the defendant, on the settlement of
his accounts as secretary to the commission-
ers of the navy-hospital fund; upon this
settlement, the defendant set up a claim for
compensation, for what he considered extra
services, in bringing up and arranging the re-
cords ¢f the board, antecedent to his appoint-
ment as secretary ; and also for commissions
on the disbursement of moneys, under the
orders of the board; these claims were re-
jected by the accounting officers of the treas-
ury, and were, on the trial, set up by way of
set-off against the demand on the part of the
United States: Held, that the allowance of
compensation by a fixed salary to the defend-
ant, as the secretary of the board of the navy-
hospital commissioners, did not exclude his
right to claim extra compensation for the
disbursement of moneys belonging to the
navy-hospital fund: Held, that it was not
necessary to entitle the defendant to such
compensation, that the board of commis-
sioners should have passed a resolution for
the payment of such commissions, and that
the claim of commissions should have been
sanctioned and settled by the board, in order
to enable the defendant to set up a claim
against the United States. United States v.
JIIZRREDED 65 0 0060 0.0 000 3060 0 4 0000 o *28
9. The authority of the commissioners to appoint
a secretary was not denied; and this same
authority must necessarily exist, to appoint
agents and superintendents for the manage-
ment of the business connected with the
employment of the fund; and which, in the
absence of any regulation by law on the sub-
ject, must carry with it a right to determine
the compensation to be allowed them. ... 7d.
10. From the testimony in the case, it is very
certain, that the secretary of the navy con-
sidered the agency of the defendant in rela-
tion to the fund as entirely distinct from his
duty as secretary, and for which he was to
have extra compensation ; and it is fairly to
be collected from his deposition, that all this
received the direct sanction of all the com-
missioners, But whether it did or not, it
was binding on the board; for the secretary
of the navy was the acting commissioner,
having the authority of the board for doing

what he did, and his acts were the acts of
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the board, in judgment of law. It was, there-
fore, an express contract entered into hetween
the board, or its agent, and the defendant;
and it was not in the power of the board,
composed even of the same men, after the
service had been performed, to rescind the
contract, and withhold from the defendant
the stipulated compensation; there is no
doubt, the board, composed of other members,
had the same power over this matter as the
former board; but it cannot be admitted,
that it had any greater power. The rejection,
therefore, of these claims, on the 7th of
September 1829, after all the services had
been performed by the defendant, can have
no influence upon the question......... 1d.
11. There is no general principle of law known
to the court, and no authority has been
shown, 'establishing the doctrine, that all the
proceedings of such boards must be in writ-
ing, or that they shall be deemed void, unless
the statute under which they act shall require
their proceedings to be reduced to writing.
It is certainly fit and proper that every im-
portant transaction of the board should be
committed to writing; but the law imposes
no such indispensable duty. The act of 1811,
constituting the fund for navy hospitals, only
makes the secretaries of the navy, treasury
and war departments, a board of cemmis-
sioners, by the name and style of commis-
sioners of navy hospitals, and gives some
general directions in what way the fund is
to be employed ; but the mode and manner
of transacting their business is not in any
TN TOREEREH U6 6 66 66 6 5000666 06 B0 66 b6 & Id.
12. It is not true, even with respect to corpora-
tions, that all their acts must be established
by positive record evidence. In the case of
the Bank of the United States ». Dandridge,
12 Wheat. 69, this court say, “we do net
admit, as a general proposition, that the acts
of a corporation are invalid, merely from an
omission to have them reduced to writing,
unless the statute creating it, makes such
writing indispensable as evidence, or to give
them an obligatory force ; if the statute im-
poses such restriction, it must be obeyed. If
the board had authority to employ the de-
fendant to perform the services which he has
rendered, and these services have been actu-
ally rendered at the request of the board, the
law implies a promise to pay for the same;
this principle is fully established in the case
of the United States v. Wilkins, 6 Wheat.
143, which brought under the consideration
of the court, the act of the 8d of March 1797,
providing for the settlement of accounts be-
tween the United States and public receiv-
ors. awm .ol Sy 2 N L 1.
18. The instructions given to the jury by the




INDEX.

circuit court were: If the jury believe from
the evidence, that the regular duties to be
performed by the defendant, as secretary to
the commissioners of the navy-hospital fund,
at the stated salary of $250 per annum, did
not extend to the receipt and disbursement
of the fund; that the duty of receiving and
disbursing the fund was required of and per-
formed by him, as an extra service, over and
above the regular duties of his said appoint-
ment ; that it has been for many years the
general practice of the government, and its
several departments, to allow to persons,
though holding offices or clerkships, for the
proper duties of which they receive stated
salaries or other fixed compensation, commis-
sions, over and above such salaries or other
compensation, upon the receipts and dis-
bursements of public moneys, appropriated
by law for particular services, when such
receipts and disbursements were not among
the ordinary and regular duties appertaining
to such offices or clerkships, but superadded
labor and responsibility, apart from such
ordinary and regular duties; and that the
defendant took upon himself the labor and
responsibility of such- receipts and expendi-
tures of the navy-hospital fund, at the request
of said commissioners, or with an under-
standing on both sides, that he should be
compensated for the same, as extra service,
by the allowance of a commission on the
amount of such receipts and expenditures ;
then it is competent for the jury in this case
to allow such commission to the defendant,
on the said receipts and disbursements, as
the jury may find to have been agreed upon
between the said commissioners and the de-
fendant ; or, in the absence of any specific
agreement, fixing the rate of commissions, at
such rate as the jury shall find to be reason-
able and conformable to the general usage of
the government, and its departments, in the
like cases. These instructions were entirely
correct, and in conformity to the rules and
principles of the law on this subject. . ... 1d.
14, Upon the trial of this cause, the defendant
offered to prove, by parol testimony, the gen-
eral usage of the different departments of the
government, in allowing commissions to the
officers of government upon disbursements
of money under a special authority not con-
nected with their regular official duties; the
counsel of the United States objected to the
admission of parol evidence to prove such
usage, but the court permitted the evidence
to be given. We see no grounds for objec-
tion against the usage offered to be proved,
and the purpose for which it was so offered,
as connected with the very terms upon which
the defendant was employed to perform the
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services ; it was not for the purpose of estab-
lishing the right, but to show the measure
of compensation, and the manner in which it
TR () 50§96k 6.0 600 6.0 06 00 000066 000 6 o Id.

PUBLIC ACCOUNTS.

See PuBLIC AGENTS AND OFFICERS: SET-OFF:

LEX LocCI.

ROBBING THE MAIL.

1. The defendans was indicted upon the 24th
section of the act of congress of 3d March
1825, entitled ““ an act to reduce into one the
several acts establishing and regulating the
post-office department,” for advising, procur-
ing and assisting one Joseph I. Straugham, a
mail-carrier, to rob the mail, and was found
guilty. Upon this finding, the judges of the
circuit court of North Carolina were divided
in opinion, on the question, whether an indict-
ment, founded on the statute, for advising,
&c., a mail-carrier to rob the mail, ought to set
forth or aver that the said carrier did in fact
commit the offence of robbing the mail ?
The answer to this, as an abstract position,
must be in the affirmative; but if the ques-
tion intended to be put is, whether there
must be a distinet substantive averment of
that fact ? is not necessary. The indictment
in this case sufficiently sets out that the
offence had been committed by the mail-
carrier. United States v. Mills. . . ..... *138

2. The offence charged in this indictment is a
misdemeanor, where all are principals; and
the doctrine applicable to the principal and
accessory in cases of felony, does not apply.
The offence, however, charged against the
defendant is secondary in its character; and
there can be no doubt, that it must suf-
ficiently appear upon the indictment, that
the offence alleged against the chief actor
had been committed........c.coeeane. Id.

RULES OF COURT. p. xvii.

SET-OFF.

1. The United States instituted a suit to recover
a balance charged on the books of the treas-
ury department against the defendant, who
was a clerk in the navy department, upon a
fixed annual salary, and acted as agent for
the payment of moneys due to the navy pen-
sioners, the privateer pensioners, and for
navy dishursement, for the payment of which,
funds were placed in his hands by the gov-
ernment ; he had received an annual com-
pensation for his services in the payment of
the navy pensioners; and for fifteen years,

435




678

he had received, in preceding accounts, com-
missions of one per cent. on the moneys paid
by him for navy disbursements; he claimed
these commissions at the treasury, and the
claim had been there rejected by the account-
ing officers: and if allowed the same, he
was not indebted to the government. The
United States, on the trial of the case in the
cireuit court, denied the right of the defend-
ant to these commissions, as they had not
been allowed to him by any department of
the government, and asserted tkat the jury
had not power to allow them on the trial:
Held, that the rejection of the claim to com-
missions by the treasury department formed
no objection to the admission of it as evi-
dence of set-off before the jury; had the
claim never been presented to the depart-
ment, it could not have been admitted as evi-
dence by the court ; but, as it had been made
out in form and presented to the proper ac-
counting officers, and had been rejected, the
circuit court did right in submitting it to the
jury, if the claim was considered as equit-
able. United States v. Macdaniel. . . ... op il |
2. This court will not sanction a limitation
of the power of the circuit court, in cases of
this kind, to the admission of evidence to the
jury on a trial, only to such items of set-off
against the claims of the government as were
strictly legal,and which the accounting officers
of the treasury should have allowed, Itis
admitted, that a claim which requires legisla-
tive sanction, is not a proper set-off either be-
fore the treasury officers or the court; but
there may be cases in which, the services
having been rendered, a compensation may
be made within the discretion of the head of
the department; and in such cases, the court
and jury will do, not what an auditor was
authorized to do, but what the head of the
department should have done, in sanctioning
an equitable allowance. .......... oo 208
. An action of assumpsit was brought by the
government to recover from the defendant
the exact sum which, in equity, it was ad-
mitted he was entitled to receive for valuable
gervices rendered to the public, in a subord-
inate capacity, under the express sanction of
the head of the navy department; this sum
of money happened to be in the hands of the
defendant ; and the question was, whether he
should, under the circumstances, he required
to surrender it to the government, and then
petition congress on the subject ? A simple
statement of the case, would seem to render
proper a very different course.......... Id.

o

TRADING WITH THE ENEMY.

1. Action of assumpsit to recover the balance
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of an account-current for merchandise pur-
chased in England by order of the defendants ,
the defence was, that the contract was made
during the war, and therefore void. The
doctrine is not to be questioned at this day,
that during a state of hostility, the citizens
of the hostile states are incapable of contract-
ing with each other. Scholefield v. FEichel-
(U 6 0 0 and oo 0 000 ¢ o Wopr 3 00000 LD
To say that this rule is without exceptions,
would be assuming too great latitude; the
question has never yet been examined, whether
a contract for necessaries, or even for money
to enable the individual to get home, could
not be enforced ; and analogies familiar to the
law, as well as the influence of the general,
rule, in international law, that the severities
of war are to be diminished by all safe and
practical means, might be appealed to, in sup-
port of such an exception. But at present, it
may be safely affirmed, that there is no re-
cognised exception, but permission of a state
to its own citizens ; which is also implied in
any treaty stipulation to that effect, entered
into with a belligerent ............... .1d.

TREATY.

See FLoORIDA Lanp-CrAaIuMs.

USAGE.

. Usage cannot alter the law, but it is evidence

of the construction given to it, and must be
considered binding on past transactions.
United States v. Macdaniel bop ook

. Upon the trial of this cause, the defendant

offered to prove, by parol testimony, the gen-
eral usage of the departments of the govern-
ment, in allowing commissions to the officers
of government upon disbursements of money,
under a special authority not connected with
their regular official duties ; the counsel of the
United States objected to the admission of
parol evidence to prove such usage, but the
court permitted the evidence to be given. We
see no grounds for objection against the usage
offered to be proved, and the purpose for
which it was so offered, as connected with the
very terms upon which the defendant was
employed to perform the services ; it was not
for the purpose of establishing the right, but
to show the measure of compensation, and
the manner in which it was to be paid.
United States v. Fillebrown. ........ 25

USURY.

A promissory note, payable at a future day,
given for a bond fide business transaction, and




o

INDEX.

which note was not made for the purpose of
raising money in the market, was sold by the
payee and indorser for a sum so much less on
its face, as exhibited a discount beyond the
legal rate of interest, no stipulation having
been made against the liability of the indor-
ser; i not per se an usurious contract be-
tween the indorser and indorsee, and an ac-
tion can be maintained upon the note against
the indorser who sold the same, by the pur-
chaser. Nichols v. Fearson.......... *108

. The courts of New York have adjudicated,

that whenever the note or bill in its incep-
tion was a real transaction, so that the payee
or promisee might, at maturity, maintain a
suit upon it, a transfer by indorsement
though beyond the legal rate of interest, will
be regarded as a sale of the mnote or bill,
and a valid and legal transaction; but not
so, where paper, in its origin, was only a
nominal negotiation 1d.

. There are two cardinal rules on the doctrine

of usury, which we think must be regarded as
the common place to which all reasoning and

[y
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adjudication upon the subject should be re.
ferred : the first is, that, to constitute usury
there must be a loan in contemplation by the
parties; and the second, that a contract
which in its inception is unaffected by usury
can never be invalidated by any subsequent

usurious transaction...........e.eenes 1d,
VIRGINIA,
. The common law of England, and all the stat-

utes of parliament made in aid of the com-
mon law, prior to the fourth year of the reign
of king James I., which are of a general
nature, and not local to the kingdom, were
expressly adopted by the Virginian statute
of 1776 ; and the subsequent revisions ef its
eode have confirmed the general doctrine on
this particular subject. Scoft v. Lunt's Ad-
MEASITALOT o oo evvvae e ver e einnnanns *596

WRIT OF ERROR.
See ERroR.
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