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gress, and adopted by the states. These amendments contain no expression
indicating an intention to apply them to the state governments. This court
cannot so apply them.

We are of opinion, that the provision in the fifth amendment to the con-
stitution, declaring that private property shall not be taken for public use,
without just compensation, is intended solely as a limitation on the exercise
of power by the *government of the United States, and is not appli-
cable to the legislation of the states. We are, therefore, of opinion,
that there is no repugnaney between the several acts of the general assembly
of Maryland, given in evidence by the defendants at the trial of this cause,
in the court of that state, and the constitution of the United States. This
court, therefore, has no jurisdiction of the cause, and it is dismissed.

[*251

Turts cause came on to be heard, on the transcript of the record from the
court of appeals for the western shore of the state of Maryland, and was
argued by counsel : On consideration whereof, it is the opinion of this court,
that there is no repugnancy between the several acts of the general assembly
of Maryland, given in evidence by the defendants at the trial of this cause
mn the court of that state, and the constitution of the United States ; where-
upon, it is ordered and adjudged by this court, that this writ of error be and
the same is hereby dismissed, for the want of jurisdiction.

*CoarLes Varmier, Appellant, ». Tuomas S. Hinpg, James B. [*252
Hixpe and Joux M. Hixpe, Infants, &e.

Jurisdiction in equity.— Evidence on bill of revivor.— Bondg, fide purchase.
Departure in pleading.—Chancery practice.

A bill was filed in the circuit court of Ohio, claiming a convevance of certain real estate in Cin-
cinnati, from the defendants, and after a decree in favor of the complainants, and an appeal
to the supreme court, the decree of the circuit court was reversed, because a certain Abraham
Garrison, through whom one of the defendants claimed to have derived title, had not been
made a party to the proceedings, and who was, at the time of the institution of the same, a
citizen of the state of Illinois, although the fact of such citizenship did not then appear on the
record ; afterwards, a supplemental bill was filed in the circuit court, and Abraham Garrison
appeared and answered, and disclaimed all interest in the case; whereupon, the circuit court,
with the consent of the complainants, dismissed the bill as to him. If the defendants have
distinet interests, so that substantial justice can Dbe done, by decreeing for or against one or
more of them, over whom the court has jurisdiction, without affecting the interests of others
1ts jurisdiction may be exercised as to them ; if, when the cause came on for hearing, Abraham
Garrison had still been a defendant, a decree might then have been pronounced .for or against
the other defendants, and the bill have heen dismissed as to bim, if such decree could have
been pronounced as to them, without affecting his interests. No principle or law is perceived
Wwhich opposes this course ; the incapacity of the court to exercise jurisdiction over Abraham
Garvison could not affect their jurisdiction over other defendants, whose interests were not
tonnected with his, and from whom le was separated, by dismissing the bill as to him,
he cases of Nollan ». Torrance, @ Wheat. 537; Conolly ». Taylor, 2 Pet. 556 ; and Cameron .
McRoberts, 3 Wheat. 591, cited and affirmed.

It is the settled practice in the courts of the United States, if the case can be decided on its merits
bf%\jleen those who ave regularly before them, although cther persons, not within their juris-
diction, may be collaterally or incidentally concerned, who must have been made parties, if they

ad been amenable to its process, that these circumstances shall not expel other suitors who
hl.lVe a constitutional and legal right to submit their case to a court of the United States ; pro-
rlded the decree may be made without affecting their interests ; this rule has also been adopted
¥ the court of chancery in England. g
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Where the new parties to a proceeding in chancery are the legal representatives of an original
party, and the proceedings have been revived in their names, by the order of the court, on a
bill of revivor, the settled practice is, to use all the testimony which might have been used, it

*253] no abatement *had occurred. The representatives take the place of those which they

represent, and the suit proceeds in a new form, unaffected by the change of name.

Agreements had been made, under which depositions. taken in other cases, where, the same
questions of title were involved, should be read in evidence, and on the hearing in the circuit
court, these depositions were read ; afterwards, on an appeal to this court, the decree of the
circuit court was reversed, and by the decree of reversal, the parties were permitted to proceed
de novo ; when the case was again heard in the circuit court, the defendaut objected to the read-
ing of the depositions, asserting that the decree of reversal annulled the written certificate of
the parties for the admission of testimony. The consent to the depositions was not limited to the
first hearing, but was co-extensive with the cause; the words in the decree of reversal, that
the parties may proceed de novo, are not equivalent to a dismissal of the bill, without prejudice;
nor could the court have understood them as affecting the testimony in the cause; or setting
agide the solemn agreement of the parties; the testimony is still admissible to the extent of
the agreement.

The rules of law respecting a purchaser without notice, are formed for the protection of him who
purchases a legal estate, and pays the purchase-money, without a knowledge of the outstand-
ing equity ; they do not protect a person who acquires no semblance of title. They apply
fully, only to the purchaser of the legal estate; even the purchaser of an equity is bound to
take notice of any prior equity.

The bill set forth a title in B. H., the wife of T. H., by direct descent from her brother to herself,
and insisted on this title to certain rezl estate ; the answer of the defendants resisted the claim,
because the land had been conveyed by the complainants, before the institution of the suit, to
A. C.; the complainant, in his replication, admitted the execution of the deed to A. C.; but
averred, that it was made in trust to reconvey the lot to T. H., to be held by him for the use
and benefit of B. H., his wife and her heirs, and to enable T. H. to manage and litigate the
said rights; and that A. H., in execution of the trust, made a deed to T. H.; the deed was
recorded, and was exhibited, but it did not state the trust. The rules of the court of chancery
will not permit this departure in the replication from the statements of the bill.!

The act for regulating processes in the courts of the United States, provides, that the forms and
modes of proceeding in courts of equity, and in those of admiralty and maritime jurisdiction,
shall be according to the principles, rules and usages which belong to courts of equity and w0
courts of admiralty, respectively, as contradistinguished from courts of common law, subject,
however, to alterations by the courts, &c. This act has been generally understood to adopt the
principles, rules and usages of the court of chancery of England.

Hinde v. Vattier, 1 McLean 110, reversed.

%254] ArpEaL from the Circuit Court of Ohio. *This case was before
the court at January term 1828 (1 Pet. 241), on an appeal by the par-
ties who are now appellants. The court, at that term, reversed the decree
of the circuit court of Ohio, because a certain Abraham Garrison had not
been made a party in that court; and the cause was remanded, “ with
insructions to permit the complainants, the appellees, to amend their bxll. Z}Hd
to make proper parties, and to proceed de novo in the cause, from the filing
of such amended bill, as law and equity might require.” )

In the circuit court, an amended bill was filed, making Abraham Garrl-
son a party, and the parties proceeding to a final hearing, a decree was ren
dered in favor of the complainants, from which decree, the defendants
appealed to this court.

The case was argued by Caswell, for the appellant; and by Euwing and
Clay, for the appellee.

5 1See Duponti ». Mussi, 4 W. C, C. 128,
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MarsuaLrL, Ch. J., delivered the opinion of the court.—This suit was
originally brought in the court of the United States for the seventh circuit
and district of Ohio, sitting in chancery, by Thomas S. Hinde and Belinda
his wife, for the conveyance of a lot of greund, in the town of Cincinnati,
designated in the plan of the town by No. 86. The bill alleges, that Abraham
Garrison, under whom all parties claim, sold and conveyed the said lot of
ground to William and Michael Jones, as is proved by his receipt in the
following words :

“Received, Cincinnati, 10th September 1790, of William and Michael
Jones, fifty pounds, thirteen shillings and three pence, in part of a lot oppo-
site Mr. Coun’s, in Cincinnati, for two hundred and fifty dollars, which I
will make them a warrantee deed for, on or before the 20th day, this instant.

“Test.—JacoB AWL. (Signed) ABRAHAM (GARRISON.”

That a deed was executed the succeeding day, which has been lost.
That on the 26th of March 1800, William Jones, acting for and in the name
of William and Michael Jones, conveyed the lot to Thomas Doyle, Jun.,
then an infant ; and that his father, Thomas Doyle, took possession fhoks
of it, in the name of his son, and retained possession until his death ; LS
that the said Thomas Doyle, Jun., having survived both his parents, died
under age, in the year 1811, leaving the plaintiff, Belinda, his sister by the
mother’s side, and heir-at-law. The bill then alleges, that in the year 1814,
the plaintiff, Thomas S. Hinde, in right of his wife, took possession of the
said lot, and placed a tenant on it ; after which, in the year 1819, he
obtained a deed of confirmation from William Jones. The bill further
charges, that James Findley, Charles Vattier, Robert Ritchie, William
Lytle, George Ely and William Dennison, knowing the title of the plain-
tiffs, but discovering that the deed from Garrison to William and Michael
Jones was lost, have procured a deed from Garrison, to some one of them,
and have turned his tenant out of possession. The plaintiffs have com-
menced an ejectment against the tenants in possession, but are advised, that
they cannot support it. They, therefore, pray for a conveyance, for discov-
ery, and for general relief.

The receipt of Abraham Garrison to William and Michael Jones, and
the deed of William, purporting to convey for Michael and himself, with
the deed of confirmation executed by Michael, are filed as exhibits. The
record also contains a deed of John C. Symmes, dated the 31st of July 1795,
conveying the lov to Abraham Garrison. The deed from Jones to Doyle is
1n the name of William and Michael Jones, and is signed W. and M. Jones ;
but concludes,  in witness whereof the said William Jones hath hereunto
set his hand and seal, the day and year first above mentioned.”

James Findley answers, that having obtained a judgment for a large
Sum against Charles Vattier, the lot No. 86, with other real property, to a
arge amount, was transferred to him, in the year 1807, in satisfaction
thereof, and possession of the lot was given. In the year 1815, he was
nformed that Abraham Garrison claimed the lot, and on searching the rec-
ord, could find no conveyance from him for it. He purchased it from Gar-
nson for the sum of $700, on condition of his conveying twenty-three
feet, part thereof, to Abraham Garrison, *Jun., the son of the vendor.

ODveyances were executed in pursuance of this contract. Previous
7 Prr.—11 161
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to this purchase, he understood, that Thomas Doyle was once the owner of
the lot, that it had been sold at a sheriff’s sale, as his property, and pur-
chased by Charles Vattier. When he purchased, Garrison assured him, that
he had never sold the lot ; and his inquiries among the old settlers, respecting
the sale to William and Michael Jones, were answered, by assurances that
they knew nothing more than report, that Thomas Doyle had claimed the
lot, and that it was sold by the sheriff as his property. Never heard that
the plaintiff, T. S. Hinde, had been in possession. In April 1818, on a com-
promise with Charles Vattier, he conveyed to him all his interest in the lot.
The deed from Findley to Vattier is made in consideration of one dollar,
and a final settlement of all claims.

The answer of Charles Vattier states, that in the year 1800, the lot was
advertised by the sheriff of Hamilton county, to be soild under execution,
issued on a judgment he obtained againt Thomas Doyle, at which sale he
became the purchaser, at the price of twenty dollars. Neither the return
of the sale, nor the deed made to him by the sheriff, can be found. IIe has
no other knowledge of the title of Thomas Doyle, than that the lot was
called his. e held possession under the sale, until James Findley became
possessed thereof, in 1807. In the year 1818, James Findley conveyed the
lot to him for a valuable consideration, after which, he conveyed to William
Lytle.

The answer of William Lytle states, that he purchased part of the lot
No. 86 from Charles Vattier, in 1818, for $15,400. He had no knowledge
of the claim of Thomas Doyle, Jun. Some time before the purchase, he
had heard that Mr. Hinde had taken possession of some lots claimed by
Thomas Doyle, deceased, but does not recollect which lots.

The answer of Robert Ritchie states, that he is a purchaser for a valua-
ble consideration, withont notice, of that part of the lot No. 86, which was
conveyed by James Findley to Abrabam Garrison, Jun.

Sundry despositions were taken and exhibits filed, after which, the cause
#o--q Came on to be heard, and the court decreed Charles *Vattier and

“?*1 Robert Ritchie severally to convey to the plaintiffs the parts they
respectively held of the lot No. 86. From this decree, the defendant
appealed to this court. On a hearing the decree, was reversed, because
Abraham Garrison was not made a party ; and the cause was remanded to
the cirenit court, with directions to permit the plaintiffs to amend their
bill, and make Abraham Garrison a party, and to proceed de novo.

On the return of the cause to the circuit court, the death of the plaintiff,
Belinda, being suggested, the suit was revived as to her heirs; and a bill
of revivor, and an amended and supplemental bill, was filed, making Abra-
ham Garrison a party. The bill, after reciting the matter of the original
bill, and stating the death of Belinda Hinde, without issue, whereby the
plaintiff, T. S. Hinde, became entitled to a life-estate, as tenant by the
curtesy, and the other plaintiffs, who are infants, were entitled as the only
issue and heirs of the said Belinda, prays that the suit and all the pro-
ceedings in it may stand revived, and be prosecuted by the said Thomas
for himself, and for them, as their next friend. The bill then charges, that
James Bradford, Thomas Doyle and John Bradshaw were brother officers ;
that Bradshaw exccuted a voluntary bond to Thomas Doyle, the son of
Thomas Doyle, binding himself to convey to him two hundred and tifey
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acres of land, part of a large tract, which is very valuable. This bond was
delivered to Thomas Doyle, the father, for the benefit of his son, who after-
wards sold the land to Samuel C. Vance, for a large sum of money, which
he received. To indemnify his son, he procured the lot No. 86 to be con-
veyed to him. This intention was declared at the time. Ie was then
indebted, but not insolvent. Cincinnati then contained not more than onc
hundred inhabitants, and this transaction was generally known. After the
execution of the bond to T. Doyle, the son, J. Bradshaw departed this life,
leaving a will, in which he devised his whole estate to T. Doyle, the elder.
The estate of the father descended to his son, and on his death, to his half-
sister Belinda, after which the plaintiff, T. S. Hinde, confirmed the sale to
Vance.

After T. Doyle, the father, had taken possession of lot No. *86,
for his son, sundry lots in Cincinnati were sold as his property, under
execution, some of which were purchased by Vattier ; but let No. 86 was
not among them. It remained open and unimproved until 1814, when the
plaintiff, T. J. Hinde, took possession, and placed a tenant on it.

Vattier, erroncously supposing himself to have purchased this lot No. 86,
among others, examined into the title, and must have become fully apprised
of the title of 'I. Doyle, the younger, as the deed from Jones to him was
on record, and recites the deed from Garrison to Jones. In consequence of
this, he took depositions én perpetuam rei memoriam, to prove that the con-
sideration of the deed to the son moved from the father.

About the year 1807, Vattier, being largely indebted to Findley, trans-
ferred to him a large quantity of property, among which lot No. 86 was
supposed to be included. It is understood, that no money passed on this
arrangement between Vattier and Findley, nor were the relations of the
parties changed. Findley examined into the title, and became acquainted
with its history, from the recorder, T. Henderson. He determined to acquire
the legal title from Garrison, which he did acquire, at the price of $700, and
the conveyance of twenty-three feet, part of the lot, to the son of the vendor.
The lot was then worth $30,000. In 1818, Findley and Vattier readjusted
their affairs, and lot No. 86, so far as Findley retained the title, was recon-
veyed to Vattier. He sold to Lytle for $15,000, who never paid any money;
and the contract has been cancelled. The bill prays for a discovery and for
a COI]V(’,yance,

The answer of Abraham Garrison acknowledges the sale and conveyance
to William and Michael Jones, and the veceipt of the purchase-money. He
admits the receipt filed in the cause. He was induced to make the convey-
ance to Findley, by the assurance that the equitable title was already in
him. Te disclaims all title or interest, and prays to be dismissed. The
defendant, Garrison, having disclaimed all interest, and it appearing that he
Was a citizen of Illinois ; and the defendants, who purchased the twenty-
three feet of land, sold by Findley to Abraham Garrison, Jun., having
filed their answers, denying notice ; and the plaintiffs admitfing, that notice
could *not be fixed on them; the court, with the consent of the
Plaintiffs, decreed that the bill be dismissed as to them.

"I‘he answer of Charles Vattier states the amendment of the bill, by
Which Garrison was made a party, and the subsequent dismissal of the bill
as to him ; wherefore, he prays that the whole bill may be dismissed. He
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does not admit, that Belinda Bradford was the heir-at-law of James Brad-
ford, or that she was born in lawful wedlock ; nor does he admit the mar-
riage of Thomas Doyle with the mother of the said Belinda, or the birth of
T. Doyle, Jun. He denies, that the said Belinda was the heir of T. Doyle,
Jun. He admits the conveyance of the lot from John Cleves Symmes, in
1795, to A. Garrison, and that some contract was made by Garrison with
W. and M. Jones, and that W. and M. Jones sold their equitable title to T.
Doyle, who took possession in his own right, and not in right of his son
The consideration moved from the father; consequently, if the counvey
ance was made to the son, he held in trust for his father. The deed from
Jones was made, he says, to the son, fraudulently, for the sole purpose of
defrauding creditors ; he denies that the father was indebted to the son.
He denies that the lot lay open and unimproved ; it was in possession of
the defendant, who made some small improvements on it.

He obtained a judgment against the elder Doyle, in February 1801,
upon which an execution issued, which was levied on lot No. 85. Aninquest
summoned to ascertain the value of the premises, returned, that Thomas
Doyle was seised of lot No. 86, and that its clear yearly value was twelve
dollars. A writ of wenditioni exponas was issued, which was stayed by
supersedeas ; but the judgment was affirmed ; after which the lot was so'd
under execution, and the defendant, Vattier, became the purchaser. Therc
having been lots sold on the same day, the sheriff conveyed to Mr. Barnet
the lot sold to the deferdant, and to the defendant the lot sold to Mr. Bar
net. The mistake was corrected by Mr. Barnet, so far as his own interest
was concerned, but was neglected by the defendant. Some time after his
purchase, he heard of the claim of young Doyle, and on being told by
Jones that the purchase-money *was paid by the father, he took
depositions to perpetuate testimony. He denies, that Belinda, the
late wife of 1. S. Hinde, was the heir of T. Doyle, Jun. He admits, that
apon a final settlement with Findley, the lot was reconveyed to him at the
price of $15,000. HHe also admits the sale to Lytle, and a reconveyance of
the property, the purchase-money not having been paid.

The same defendant afterwards filed an amended answer, in which he
states, that at the time of filing the original bill, Belinda Hinde, the plain-
tiff, whose right was asserted therein, had no title to the lot No. 86. That
on the 5th day of October 1814, she, with her husband, Thomas 8. Hinde,
executed and delivered to Alexander Cummins, a deed of bargain and sale,
whereby they conveyed the said lot to him in fee-simple, which deed was
recorded in the court of Hamilton county, a copy of which is exhibited with
the answer.

In their replication, the plaintiffs admit the execution of the deed set
forth in the amended answer, but aver, that if the deed was suflicient 1 law
to transfer the estate of the said Belinda in the premises, which they do
not admit, it was intended to vest the same in the said Alexander, in trust
to reconvey the same to the said Thomas, to be held by bim in trust for the
use and benefit of the said Belinda and her heirs; and for this purpose,
the said Alexander did, on the 5th day of October 1814, reconvey the said lot
to the said Thomas. And afterwards, in March 1815, did execute another
deed for the same purposes, which last-mentioned deed was pl‘.OPC’I'l.Y
recorded in Hamilton coanty. The defendants rejoin to this replication.
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On a hearing, the court dismissed the bill as to Lytle and Findley, they
appearing to have no interest in the premises; and decreed, that Charles
Vattier do, within sixty days, release to the plaintiffs so much of lot No. 86
as was conveyed to him by James Findley. From this decree, the defend-
ant, Charles Vattier, appealed to this court. '

The counsel for the appellant assigns several errors in the decree. The
first is, that the court bad no jurisdiction, the *defendant Garrison
being a citizen of the state of Illinois. e contends, that in suits
between citizens of the United States, all the parties on one side must be
citizens of the state in which the suit is brought ; and that the jurisdiction
of the court depends on the state of parties at the institution of the suit.
In support of this proposition, he cites Nollan v. Torrance, 9 Wheat. 537.
In that case, a plea to the jurisdiction averred, that the plaintiff and defend-
ant were both citizens of the state of Mississippi. On demurrer, this plea
was held ill, because the jurisdiction of the court depended on the state of
the parties at the institution of the suit, and not at the time of the plea
pleaded. The same objection was made, and the same case cited in support
of it, in Connolly v. Zaylor, 2 Pet. 556. In that case, the court said,
“where there is no change of party, a jurisdiction depending on the condi-
tion of the party is governed by that condition, as it was at the commence-
ment of the suit.” But this principle was not supposed to be applicable to
a suit brought by or against several individuals, whose names were stricken
out during its progress. In the case of Connolly v. Zaylor, the plaintiffs
were aliens and a citizen of Pennsylvania. The defendants were citizens
of the state of Kentucky, in which the suit was brought, except one who
was a citizen of Ohio. As between the citizen of Pennsylvania and of Ohio,
the court, sitting in Kentucky, could exercise no jurisdiction. “Had the
cause,” said the court, “come on for a hearing in this state of parties, a
decree could not have been made in it, for the want of jurisdiction.” The
name of the citizen of the United States, who was originally a plaintiff,
was, however, stricken out, before the cause came to a hearing, and the
jurisdiction was sustained.

; This case is, we think, in point. A decree between all the original par-
ties could not have been made. Those plaintiffs who had a right to sue all
the defendants, had, in their bill, united with themselves a person between
whom and one of the defendants, the court could not take jurisdiction. By
striking out his name, the impediment was removed, and the jurisdiction
between the other parties remained as it would have stood, and his name
never been inserted in the bill. The *court could perceive no objec- |
tion founded in convenience or in law to this ceurse. It is impossible
to draw a distinction, sc far as respects jurisdiction, between striking out
the name of a plaintiff and of a defendant. The citizen of Ohio may have
been a more necessary party in the cause than the citizen of Pennsylvania,
I_{ad it been otherwise, the same principle which sustained the one altera-
tion, would have sustained the other.

: _In the case of Cameron v. MeRoberts, 3 Wheat. 591, John McRoberts, a
citizen of Kentucky, filed his bill in the court of the United States, against
Oh:?rles Cameron, a citizen of Virginia, and other defendants, without any
designation of their citizenship. The defendants appeared and answered,
and a decree was pronounced for the plaintiff. Upon a motion to set aside
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th« decree, and to dismiss the suit for want of jurisdiction, the judges were
divided in opinion on the following point, which was certified to this court.
¢“Had the district court jurisdiction of the cause as to the defendans
Cameron and the other defendants? If not, had the court jurisdiction as
to the defendant Cameron alone ?” The certificate of this court was, that
if a joint interest vested in Cameron and the other deferdants, the court had
no jurisdietion over the cause. If a distinet interest vested in Cameron, so
that substantial justice (so far as he was interested) could be done, without
affecting the other defendants, the jurisdiction of the court might be exer-
cised as to him alone. The other defendants were represented, on the
motion, to be citizens of Kentucky ; but this is of no importance, since the
jurisdiction of the court was as much affected by the omission to aver that
they were aliens or citizens of some other state, as it would have been by
the averment that they were citizens of Kentucky. This certificate applies
to the state of parties at the time of the decree, and atfivms this. principle.
If the defendants have distinet interests, so that substantial justice can he
done, by decreeing for or against one or more of them, over whom the court
has jurisdiction, without affecting the interests of the others, its jurisdiction
may be exercised as to them.

47 If, then, when this cause came on for hearing, Abraham *Garrison
"4 had still been a defendant, a decree might then have been pronounced
for or against the other defendants, and the bill have been dismissed as to
him, if such decree could have been pronounced as to them, without affect-
ing his interests. We perceive no principle of reason or law which opposes
this course. The incapacity of the court to exercise jurisdiction over Gar-
rison, could not affect their jurisdiction over other defendants whose inter-
ests were not connected with his, and from whom he was separated, by
dismissing the bill as to him,

The second error assigned is attended with more difficulty. 1t is, that
Abraham Garrison is a necessary party, without whom a decree ought not
to be made. 'This objection derives additional force from the fact, that the
former decree was reversed, because he had not been made a party. Did
the case now appear under precisely the same circumstances as at the former
hearing, the same decree would undoubtedly be now pronounced. But it
is insisted by the counsel for the appellees, that circumstances have so
changed, as to require a different decision. It did not appear in the 1'9(:01'&,.
as formerly brought up, that Garrison was not within the jurisdiction of
the court. This circumstance is undoubtedly entitled to great considera-
tion, and has always received it. It is the settled practice in the courts of
the United States, if the case can be decided on its merits, between those
who are regularly before them, to decree as between them ; although other
persons, not within their jurisdiction, may be collaterally or incidentally
concerned, who must have been made parties, had they been amenable to
its process, this circumstance shall not expel other suitors who have @
constitutional and legal right to submit their case to a court of the
United States, provided, the decree may be made, without affecting those
interests. ~—

In the case of Osborn v. Bank of the United States, 9 Wheat. 738, this
point was made and relied on by the appellants. A tax had been imposed
by the legislature of Ohio on the Bank of the United States, which had been
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forcibly levied by the officer employed to collect it. A bill was filed against
this ofticer, and against the auditor and treasurer of the state, praying that
the money might be restored to the bank, the act imposing the tax being
unconstitutional. The *process was served, while the money was yct (264
in the hands of the officer. The court decreed the restoration of the = =
money, and the defendants appealed. The appellants insisted, that the state
of Ohio was the party really interested ; that the treasurer, auditor and col-
lecting officer were its agents ; and that no decree could be made, unless the
principal could be brought before the court. This court admitted the direct
interest of the state, and added, “had it been within the power of the bank
to make it a party, perhaps, no decree onght to have been pronounced in the
cause, until the state was before the court ; but this was not in the power
of the bank.” The jurisdiction of the court was sustained, and the decree
aflirmed.

This is a stronger case than that under consideration. The money in
contest would have been paid into the treasury of the state, had the bill
been dismissed for want of proper parties. The decree arrested the money
in its progress to the treasury, and restored it to the bank. All must admit,
that the state ought to have been made a party, had it been amenable to
the process of the court. Yet this direct interest did not restrain the court
from deciding the merits of the cause between the parties before it. 1In the
case at bar, Abrabam Garrison has no claim, legal or equitable, to the prop-
erty in contest. No decrce could be made against him, and he has filed his
answer disclaiming all interest in the cause. It is true, that his answer is
not evidence as an answer, since the court had no jurisdiction as to him.
But in a question concerning himself only—in a gquestion whether the court
will abstain from exercising its jurisdiction between parties, in some of
whom the whole title in law and equity is vested, lest his interests should
be affected—his disclaimer of all interest, appearing in the form in which it
appears, cannot be disregarded.

The rule that the court will proceed, although persons interested are not
parties, if those persons are not within its jurisdiction, has been adopted also
by the court of chancery in England. 'There, as here, the general rule is,
that “all persons materially interested in the subject ought to be parties, in
order to prevent a multiplicity of suits, and that there may be a *com- %265
plete decree between all parties having material interests ; but this L
being a general rule, established for the convenient administration of justice,
is subject to some exceptions, introduced from necessity, or with a view to
practical convenience. “Thus,” continued Mr. Maddock (vol. 2, p. 142),
“where persons interested are out of the jurisdiction of the court, and
it is stated so in the bill, and proved, it is not necessary to make them
parties.”

Had the case on the former hearing appeared as it now appears ; had it
been then krown, as it is now known, that making Garrison a party would
turn the plaintiffs out of court, and that he disclaimed all interest in the
cause ; had these facts appeared in the former record ; we think the decree
would not have reversed, for the cause assigned for its reversal. We are,
therefore, of opinion, that the court committed no error in making their
decree between the remaining parties, after the bill had been dismissed as
to Abraham Garrison.
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These preliminary objections being removed, we proceed to consider the
rights of the parties. A question has been made respecting the admis-
sibility of great part of the testimony on which these rights depend. Before
the original decree was made, while the cause was depending in the circuit
court, the parties, by their counsel, filed a consent in writing for the admis-
sion of all the testimony which had been taken in several suits which were
depending between some of the same parties, relative to the same contro-
versy, in all the suits both in law and equity. Under this agreement, all
the depositions were read, without objection, at the hearing of the cause.
‘When the decree then pronounced was reversed, and the cause remanded,
the counsel for Vattier objected to such of the depositions as were not reg-
ularly taken ; and now allege, in support of the objection, that the consent
was no longer binding. That the order to proceed de novo was equivalent
in effect to dismissing the bill without prejudice ; and that new parties are
brought into the cause. The only really new party was Abraham Garrison,
and the testimony was never used for or against him. The bill, as to him,
wggel 73S dismissed, before the cause came to a hearing. The *new par-

1 ties plaintiffs are the representatives of Belinda Hinde, an orig-
inal plaintiff, and the proceedings are revived in their names, by the order
of the court, on their bill of revivor. Under such circumstances, the settled
practice is, to use all the testimony which might have been used had
no abatement occurred. The representatives take the place of those whom
they represent, and the suit proceeds in its new form, unaffected by the
change of name. The reversal of the original decree cannot annul the writ-
ten consent of parties for the admission of testimony. That consent was
not limited in its terms to the first hearing, but was co-extensive with the
cause. The words in the decree of reversal, that the parties may proceed
de novo, are not equivalent to a dismissal of the bill, without prejudice ;
nor could the court have understood them as affecting the testimony in the
cause, or as setting aside the solemn agreement of the parties. The testi-
mony, therefore, is still admissible, to the extent of that agreement.

As the appellees claim under Thomas Doyie, Juu., the first inquiry is into
the validity of his title. It is derived, as is stated in the original bill, from
Abraham Garrison, who sold to William and Michael Jones. This sale is
proved by the receipt given for the purchase-money, which receipt also con-
tains a stipulation for a conveyance.

An objection is made to its admission in evidence, because it has not been
proved by the subscribing witness. Some affidavits were filed, which state,
that after diligent inquiries at his former place of residence, no intelligence
could be obtained respecting him, nor had he been heard of for many years.
These affidavits are also objected to, because not regularly taken on notice.
The validity of this objection need not be examined, because the receipt 18
more than thirty years old, and is not only free from suspicion, but is sup-
ported by other testimony. In such a case, the subscribing witness may be
dispensed with. Bull. N. P. 255 ; 1 Stark. on Evid. 342. This paper vests
an equitable title in William and Michael Jones. The bill alleges that 2
deed in pursuance of it was soon afterwards executed, and there is much
*267] reason to believe, that the *allegation is true ; but the deed %s lo'st, and

~ "4 the proof of its existence is not thought sufficient to establish it.
In March 1800, a deed was executed by William Jones, for and on behalf
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of his partner Michael and himself, conveying the lot No. 86 to Thomas
Doyle, Jun. The appellants insist, that this deed is fraudulent ; that the con-
sideration moved from Thomas Doyle, the father ; and that the conveyance
was made, at his instance, to his son, then an infant, for the purpose of pro-
tecting the property from the creditors of the father, who was then insolvent.
The appellees insist, that the money paid, was in truth the money of the son,
then in the hands of the father, and that the transaction was a fair one.
They admit, that Thomas Doyle, sen., was indebted, but not insolvent. The
bill states that the money of the son came to the hands of his father, in the
following manner.

John Bradshaw, the intimate friend and brother officer of Thomas Doyle,
being an old bacheior, without near relations, executed a voluntary bond to
the son of his friend, for two hundred and fifty acres of valuable land, part
of a larger tract, which he deposited with the father, for the use of the son.
This statement is corroborated by the will of Bradshaw, in which he gives
the residue of the land, and all his other property to Thomas Doyle.
What is denominated a bond, is, in substance, a deed poll. It describes the
tract of land, of which the two hundred and fifty acres it purports to convey
are a part ; and then, for a valuable consideration, bargains and sells the said
two hundred and fifty acres to Thomas Doyle, Jun., son of Major Thomas
Doyle, a major in the service of the United States. This bond or deed is
attested by two witnesses, and bears date the 7th day of Janunary 1794. The
handwriting of one of the subscribing witnesses, who is dead, is proved ; and
a witness testifies, that he has heard nothing concerning the other, though
he has made inquiry for him. The bandwriting of Bradshaw is also proved.

On the 17th of May 1796, Thomas Doyle, the father, made the following
assignment of this instrument. “In consideration of four hundred dollars
to me in hand paid, I sign over, in behalf of my son, Thomas Doyle, Jun.,
my right and title to the within *mentioned tract of land, and obligate %968
myself in the penalty of six hundred dollars, that when he becomes of L
sufficient age, that he will sign over his right and title of the same, agree-
able to law.” (Signed) Thomas Doyle. The payment of the consideration
money specified in the assignment is proved.

Thomas Doyle, then, was, in May 1796, indebted to his son for money
received to his use, in the sum of $400. Although the son might, when of
age, have refused to receive this money, and have asserted his title to the
two hundred and fifty acres, had the tract of which it was a part remained
the property of his father, the devisee of Bradshaw, or of a purchaser with
notice, yet he was not compellable to assert it ; and, his title not being on
record, he could not have asserted it against a purchaser without notice.
Thomas Doyle, the son, then was a bond fide creditor of his father, for the
sum of $400. The circumstances under which this debt was created, or the
relationship between the parties, cannot render it less sacred.

In March 1800, Thomas Doyle, being thus indebted to his son, directed
?he conveyance of lot No. 86 to be made to him, declaring at the time, that
!t was made in consideration of the debt he owed for his son’s land sold to
Yance. Had this transaction been in favor of any other creditor than a son,
1ts fairness could never have been impeached. Had he, as guardian for any
pther person, secured a debt, under the same circumstances, the helpless
Infancy of the ward would not have tainted the transaction with fraud. The
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connection between the parties may excite suspicion, may justify a more
serutinizing investigation of all the circumstances ; but if the result of this
investigation be, as we think it is, that the conveyance was in payment of a
debt, of the most sacred obligation, a debt which a conseientious debtor ought
to have paid, it is valid in law. The consideration meuntioned in the deed,
is $350, and it is not snggested, that the lot was worth more than that sam.
This deed counld pass only the interest of William Jones. But it purported
to convey the interest of both partners. The presumption arising from the
language of the deed, and the connection between the parties, that the land
%991 WS considered as *an article of merchandise, and supposed to be con-

' veyed as such an article, is strengthened, if not confirmed, by the
deed of confirmation afterwards made by Michael Jones, the other partner
and joint-owner of the lot, and by his deposition, which states that the pur-
chase was made by William, the acting partner, who directed the convey-
ance to be made to the firm.

This being the title of Thomas Doyle, Jun., we are next to inquire,
whether it has descended on Belinda, the plaintiff in the original suit, and
his sister on the part of the mother. The plaintiffs make two objections to
her title. 1st. That she was not born in lawful wedlock, and was, therciore,
incapable of taking lands by descent. 2d. That if legitimate, she could not
inherit this from her half-brother ; because she is not of the blood of the
first purchaser.

1. Belinda was the daughter of James and Margaret Bradford. Several
witnesses testify that they lived together as man and wife, acknowledged
each other in that character, and were reputed to be lawfully married. The
will made by Mr. Bradford, after being mortally wounded, bequeathes one-
half of his estate to his wife, Margaret Bradford, “now pregnant ;" and the
other half to his child, “of which ” she was then pregnant. To this testi-
mony, the appellant opposes some rumors that they were married by a
military officer, a person not authorized to perform the ceremony. We
cannot hesitate on this question. Belinda Bradford, the child mentioned in
the will of her father, must, unquestionably, be considered as legitimate.

2. It is alleged, that she could not inherit this lot, unless Thomas Doyle,
Jun., died before the enactment of a law which limited the inheritable
capacity of the half-blood to the blood of the first purchaser; and the
appellants insist, that this fact is not proved. The court has not inquired
into it, because Thomas Doyle, Jun., is himself the first purchaser, and may
transmit the lot to his half-sister, whether on the part of the father or mother.
The plaintiff Belinda then succeeds to all the rights of Thomas Doyle, Jun.,
in the lot in controversy. :
%2701 *We are next to inquire, how those rights are :Lffegted by the title

"' of the appellants. Charles Vattier, the appellant, claims under a s'ale
made in 1802, by the sheriff of Hamilton county, by virtue of an execuation
issued on a judgment obtained against Thomas Doyle, which he says was
levied on lot No. 86. At this sale, he alleges that he was the highest bidder,
and, as such, became the purchaser. The sheriff made the deed on the 14th
of July 1828. The consideration expressed is $90. The appellees ‘dO not
admit the fact, that this lot was really sold as the property of Thomas
Doyle. The testimony, which would seem to be conclusive, that th1§ lot
was sold, as alleged by Vattier, is repelled by circumstances of great weight.
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But, admitting this fact to be completely established, its influence in the
cause is countervailed by the circumstance, that Thomas Doyle had no
semblance of title, in law or equity, to the lot on which the execution was
levied, The deed of William Jones, in the name of William and Michael
Jones, conveying the lot to Thomas Doyle, Jun., was recorded in March
1800. If persons were not bound to notice this deed, because the title of
Jones did not appear on the record, still there was no trace of title from any
person whatever to Thomas Doyle. This sale, then, was totally unauthor-
ized, and counld eonvey nothing ; no title being in Vattier, he could convey
none to Findley. If then, at any time before the deed from Garrison to
Findley, a controversy had arisen respecting the title to this lot between
the heirs of Thomas Doyle, Jun., and Charles Vattier, or his vendee, each
claiming a conveyance of the legal title, the decision must have been in
favor of Doyle’s heirs. They had, if not the legal right, a complete equita-
ble title, to which no single objection could be made.

Was the conveyance from Garrison to Findley made under circumstances
which ought to defeat this title? Charles Vattier having become largely
indebted to James Findley, this lot, with other property, is said to have
been transferred to him, in 1807, in part satisfaction of the debt. The con-
veyance, if any was made, is not adduced ; nor have we any satisfactory
evidence, if one was made, that it included this lot. It is not pretended,
that any money was paid, in *consequence of this arrangement. [*on
Some considerable time after it, Findley, having become fully ap- © =
prised of the defect in his title, and of the conveyance to Thomas Doyle,
Jun., applied to Garrison, and in 1815, obtained a conveyance from him.
He afterwards conveyed this property to Vattier, If Vattier can now be
deemed a purchaser without notice, his title cannot be disturbed.

It is not alleged, that either Vattier or Findley was without knowledge
of the rights of the appellees, when the legal title was acquired. It is con-
tended that they acquired the property and paid the purchase-money, with-
out this knowledge, and might, therefore, conscientiously protect themselves,
by getting in the legal estate. Let this allegation be examined.

In 1802, Vattier purchased the title of Thomas Doyle, the elder, who had
no title whatever. Whether he knew that a conveyance had been made to
Thomas Doyle, the younger, or not, is immaterial. He could acquire
nothing. The principle caveat emptor is completely applicable.  The rules
respecting a purchaser without notice, are framed for the protection of him
who purchases a legal estate and pays the purchase-money, without know-
ledge of an outstanding equity. 'They do not protect a person who acquires
no semblance of title ; they apply fully only to the purchaser of the legal
estate. Even the purchaser of an equity is bound to take notice of any
prior equity. Vattier’s original purpose, then, cannot avail him, because he
was bound to notice the equity of Doyle. But there is, we think, much
reason to believe, that he had actual notice of that equity ; or, at any rate,
was informed of ecircumstances which ought to have led to such inquiry as
would have obtained full notice.

The title of Garrison, under whom Doyle was supposed to claim, is pre-
Sumed by the law to have been known to Vattier; he ought to have
Inquired into it. In his answer, he says, “he has been informed and
believes, that some kind of a contract was made by the said Abraham Gar
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rison with William and Michael Jones, for the sale to them of the lot afore-
said.” He does not state the time when this information was obtained, nor
*972] is there any reason to believ.e, that it was subsequent to his *purchase.

He also admits his information and belief, that W. and M. Jones sold
their right to Thomas Doyle, the elder, who paid them the full consideration
for the same, and took in his own right, and in the right of his son. IHe
does not say, when this information was obtained. He says, he had no other
knowledge of the title of Thomas Doyle to the lot than its being called
his, and being sold as his. These circumstances lead to the opinion, that this
information was received anterior to his purchase.

In so small a society as was then settled in Cineinnati, it is not probable
that the title of Thomas Doyle, the son, which was of record, should have
been unknown. It would, most probably, be the subject of conversation.
But be this as it may, a purchaser was bound to make inquiries from Gar-
rison. Had the lot been sold as the property of Garrison, full notice of the
equity of Jones and of Doyle would be required, to defeat the rights of the
purchaser ; but, being sold as the property of Thomas Doyle, sen., the pur-
chaser was bound to inquire into his title. In making these inquirics, Vat-
tier, if he then possesses a knowledge of the sale to Jones (and if he did
not, he ought to have been more explicit in his answer), should have
searched for a conveyance from Jones to Doyle. He must have found one
from Jones to Thomas Doyle, Jun. Under these circumstances, Vattier
ought to have taken notice of the prior equity of Doyle ; if he did not, he is
chargeable with negligence.

But it has been argued, that Findley purchased what he supposed to be
a legal title, and might protect himself, after discovering his mistake.
Several answers have been given to this argument. The lot was understood
to have been sold as the property of Thomas Doyle, sen., and the sheriff’s
deed to Vattier stated it to be sold as the property of John C. Symmes,
under an execution against him. Symmes had no title. If it was actually
sold as the property of T. Doyle, sen., he could show no semblance of title.
James Findley, therefore was bound to know that he received from Vattier
a property to which the vendor had no other right than was given in posses-
sion. He was, consequent;y, bound to take notice of all existing equities,
*973] and *could not maintain his possession again.st them. : Had hre b(-%en

about to make a purchase, he must have examined the title of Vattier,
and must have discovered that he had none. Upon such examination, the
deed from Jones could scarcely have escaped his notice. Findley had paid
no money for the lot. The character of the transaction between Vattier and
himself is not explained. A new arrangement of all their affairs appears to
have taken place, by which this lot was returned. Previous to this new
arrangement, he had full notice of the title of the appellees, and with this
notice, purchased from Garrison at a great undervalue. It is not al]eged,
nor can we presume, that he was driven to tnis purchase as the only refuge
to protect himself from loss. Had such an allegation been made, it would
require an examination of the contract and transactions between himself and
Vattier ; but it is not made. )

Upon a full consideration of all the circumstances under which Findley
bought from Garrison, we cannot consider him as entitled to that protection
which a court f equity affords to a man who purchases a legal title, and
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pays the purchase-money, without notice of an equity existing against the
property which had been sold to him. At the time of acquiring the legal
title, he had full notice of the equity of the appellees ; and we do not think,
he has shown himself to have been placed in a situation which would justify
his procuring a conveyance from Garrison. If he was not himself protected
against the equity of Doyle’s representatives, he could communicate no pro-
tection to Vattier, who had himself full notice. The conveyance to Lytle,
and the reconveyance from him, cannot affect the case, because no money
was paid.

If, then, the case of the appellees had been correctly stated in their bill,
we should have thought them entitled to the relief for which they prayed.
But it was not correctly stated. The bill sets forth a title in Belinda, the
wife of Thomas S. Hinde, by direct descent from ber brother to herself, and
insists on this title. The answer resists the claim, because the land had been
conveyed by the plaintiffs, before the institution of their suit, *to (%94
Alexander Cummins. The plaintiffs, in their replication, admit the t =
execution of the deed to Cummins, but aver that it was made in trust to
reconvey the same rights to the said Thomas, to be held by him in trust for
the use and benefit of the said Belinda and her heirs, and to enable the said
Thomas the more conveniently to anage, litigate and protect the said
rights ; and that the said Alexander Cummins did, afterwards, in execution
of the said trust, make a deed to the said Thomas, which is recorded in the
proper county. The deed referred to is exhibited, but expresses no trust
for the wife and her heirs, Will the rules of the court of chancery permis
this departure in the replication from the statements of the bill? 4

It is well settled, that a decree must conform to the allegations of the
party, as well as to his proofs. The answer, supported as it is by the deed
to Cummins, would have put the plaintiffs out of court, had they not made
a new case in their replication. Ought not this case to have been made in
their bill, and can the omission to make it be supplied by averments in the
replication? The act for regulating processes in the courts of the United
States (1 U. S. Stat. 276), enacts, that “the forms and modes of procced-
Ing” in courts of equity and in those of admiralty and maritime jurisdiction,
shall be “according to the principles, rules and usages which belong to courts
of equity and to courts of admiralty, respectively, as contradistinguished
from courts of common law ;” subject, however, to such alterations, &c.
This act has been generally understood to adopt the principles, rules and
usages of the court of chancery of England. By the principles, rules and
usages of that court, the plaintiffs, in such a case as this, must have amended
their bill. 2 Madd. Ch. 275, 286 ; Mitf. Pl. 256. They could not have been
Permitted to make a new case in their replication. The act permits this
court to prescribe rules for the practice of the circuit courts. Rules have
b'een prescribed in pursuance of this power, but they allow a special replica-
tion to be filed only with leave of the court. This replication was filed with-
out leave, and is, consequently, not saved by the rule. We think it obviously
Proper, that the real case should have been stated in the bill, and that the
decree ought not to have been *pronounced, in the actual state of the *o2n5
pleadings. For this fault, we are of opinion, that the decree ought [
to be reversed, and the cause remanded, with directions to permit the plain-
tiffs to amend their bill.
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Tuis cause came on to be heard, on the transeript of the record from the
circuit court of the United States for the district of Ohio, and was argued
by counsel : On consideration whereof, this court is of opinion, that to
entitle themselves to the decree which was pronounced in their favor, the
plaintiffs in the circuit court ought to have stated their case truly in their
bill, as it now appears on the record, and that after the amended answer was
filed, showing the deed from Thomas S. Hinde and Belinda his wife to Alex-
ander Cummins, the plaintiffs ought to have obtained leave to amend their
bill, so as to introduce into it the reconveyance from Alexander Cummins
to Thomas S. Hinde, on the trusts agreed on between the parties, instead of
alleging this new matter in their replication. This court is further of opin-
ion, that the circuit court ought not to have pronounced its decree, and that
for this cause, the decree ought to be reversed, and is hereby reversed, so
far as it directs a conveyance to be made by the appellant, Charles Vattier,
and the cause 18 remanded to the circuit court, with directions to permit the
plaintiffs to amend their bill.

#976] *Cuarnes A. Davis, Consul-General of the King of Saxony, Plain-
tiff in error, ». Isaac Packarp, HEnry Disprer and WiLLiam
Murprry, Defendants.

Jurisdiction of swits against foreign consuls.— Recognisance of bail.

The record of the proceedings in this case, brought up with the writ of error to the court for
the correction of errors of the state of New York, showed, that the suit was commenced in the
supreme court of the state of New York, and that the plaintiff in error, who was consul-general
of the king of Saxony, did not plead or set up his exemption from such suit, in the supreme
court ; but on the cause heing carried up to the court for the correction of errors, this matter
was assigned for error jn fact; notwithstanding which, the court of errors gave judgment
against the plaintiff in error ; the courtof errorsof New York having decided that the character
of consul did not exempt the plaintiff in error from being sued in the state court, the judgment
of the court of errors was reversed.

As an abstract question, it is difficult to understand, on what ground a state coart can claim juris-
diction of civil suits against foreign consuls; by the constitution, the judicial power of the
United States extends to all cases affecting ambassadors, other public ministers and consuls ;
and the judiciary act of 1789 gives to the district courts of the United States, exclusively of the
courts of the several states, jurisdiction of all suits against consuls and vice-consuls, except for
certain offences enumerated in the act.

It has been repeatedly ruled in this court, that the court can look only to the record, to ascertain
what was decided in the court below.

Matter assigned in the appellate court, as error in fact, never appears upon the record of the
inferior court; if it did, it would be error in law ; the whole doctrine of allowing, in the appel-
late court, the assignment of error in fact, grows out of the circumstance, that such matter does
not appear on the record of the inferior court.!

If a consul, being sued in a state court, omits to plead his privilege of exemption from the suit,
and aflterwards, on removing the judgment of the inferior court to a higher court by writ of
error, claims the privilege, such an omission is not a waiver of the privilege. If this were
to be viewed mcrely as a personal privilege, there might be grounds for such a conclusion, but
it cannot be so considered ; it is the privilege of the country or government which the cousul
represents ; this is the light in which foreign ministers are considered by the law of nations;
and our constitution and laws seem to put consuls on the same foeting in this respect.

1 The plea in nullo est erratum to an assign- McEwen, 5 S. & R. 873. But, if not well as-

ment of error in fact, is in admission of the fact signed, is only operates as a demurrer. Moody

asigned for error. Harvey v. Rickett, 15 Johns. . Vreeland, u¢ supra.

87; Moody ». Vreeland, 7 Wend. 55 ; Moore ».
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