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THuis cause came on to be heard, on the transcript of the record from
the superior court for the territory of Arkansas, and was argued by counsel :
On consideration whereof, it is decreed and ordered by this court, that the
decree of the said superior court in this cause be and the same is hereby

affirmed, with costs.

*Joun Barron, survivor of Jomnx Craig, for the use of Lukk
TiernaN, Executor of Joux Crai, ». The Mavor and Crry

CounciL oF BALTIMORE.
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Constitutional law.

The provision in the fifth amendment to the constitution of the United States, declaring that pri-
vate property shall not be taken for public use, without just compensation, is intended solely
as a limitation on the exercise of power by the government of the United States; and is not

applicable to the legislation of the states.!

The constitution was ordained and established by the people of the United States for themselves ;

for their own government; and not for the government of individual states.

Each state estab-

lished a constitution for itself, and in that constitution, provided such limitations and restric-
tions on the powers of its particular government as its judgment dictated. The people of the
United States framed such a government for the United States as they supposed best adapted
to their situtation, and best calculated to promote their interests; the powers they conferred
on this government were to be exercised by itself ; and the limitations on power, if expressed
in general terms, are naturally and neccessarily applicable to the government created by the
instrument ; they are limitations of power granted in the instrument itself; not of distinct
governments framed by different persons and for different purposes.?

! Livingston ». Moore, post, p. 551 ; Holmes
o. Jamison, 14 Pet. 587; Fox v. Ohio, 5 How.
410; Withers ». Buckly, 20 Id. 84; Pervear
v. Commonwealth, 5 Wall. 475; Twitchell 2.
Commonwealth % Id. 321 : Edwards v. Elliott,
21 Id. 538 ; Pearson v, Yewdall, 95 U. 8. 294 ;
Barker #. People, 8 Cow. 686 ; Livingston w.
New York, 8 Wend. 85; Ex parte Smith, 10
Id. 449 ; Lee . Tillotson, 24 Id. 83%.

*“It is a difficult problem,” said Chief
Justice AeNEW, “to define the boundaries of
state and federal powers ; the doctrine of the
vights of the states, pushed to excess, culmin-
ated in civil war; the rebound caused by the
Suceess of the federal arms, threatens a consol-
idation, equally serious.” Craig v. Kline, 65
Pe}m. St. 899. The decisions upon the legis-
Iat1.0n under the 14th amendment to the consti-
tuu(.)ns, are worthy of the most careful consid-
eration in this regard. It was determined at an
early day (1869), that this amendment did not
execute itself, but required legislation on the
Part of congress. Griffin’s Case, Chase’s Dec.
364 And this led to the passage of the civil
tights act of the 1st March 1875 (18 U. 8. Stat.
495).  Under the 4th section of this act, it has
been determined, that the amendment not only
f:\?e :he Privileges of citizenship to the colored
hobhei,fm denied to any state the power to with-
am:i 1rom them the equal protection of the laws,

nvested congress with power to enforce its
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provisions; consequently, that a state law which
denied to them the right of serving as jurors,
though qualified in other respects, was a violation
of the constitution. Strauder v. West Virginia,
100 U. 8. 803. And that an indictment will lie
against a state officer, for excluding persons of
color from the jury list. Ex parte Virginia, Id.
889. A state law contining the selection of
jurors to persons possessing the qualifications
of electors, was enlarged in its operation, by the
16th amendment, so as t oembrace persons of
the negro race. Neal v. Delaware, 103 U. 5. 870.
But the prohibitions of the 14th amendment
have exclusive reference to state action ; it is
the state which is prohibited from denying to
any person within its jurisdiction the equal
protection of the laws ; the federal statute was
intended to protect the colored race against
state action, and against that alone. Virginia
2. Rives, 100 U. S. 313; Neal 2. Delaware,
103 Id. 870 ; Bush ». Kentucky, 107 Id. 110.
And as a consequence of this doctrine, it has
been determined, that the first and second sec-
tions of the civil rights act, which forbid the
denial to persons of color of equal accommoda-
tions in inns, public conveyances and places
of amusement, are unconstitutional, as not
within the power of congress. United States ».
Washington, 4 Woods 849 ; United States ».
Stanley, 109 U. 8. 8. Judge BrapLEY there
says, “ the implication of a power to legislate
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Error to the Court of Appeals for the Western Shore of the state of
Maryland. This case was instituted by the plaintiff in error, against the
city of Baltimore, under its corporate title of ¢ The Mayor and City Coun-
cil of Baltimore,” to recover damages for injuries to the wharf-property of
the plaintiff, arising from the acts of the corporation. Craig & Barron,
of whom the plaintiff was survivor, were owners of an extensive and highly
productive wharf, in the eastern section of Baltimore, enjoying, at the period
of their purchase of it, the deepest water in the harbor. The city, in the
asserted exercise of its corporate authority over the harbor, the paving of
streets, and regulating grades for paving, and over the health of Baltimore,
diverted from their accustomed and natural course, certain streams of water
which flow from the range of hills bordering the city, and diverted them,
partly by adopting new grades of streets, and partly by the necessary results
of paving, and partly by mounds, *embankments and other artificial
means, purposely adapted to bend the course of the water to the
wharf in question. These streams becoming very full and violent in rains,
carried down with them from the hills and the soil over which they ran,
large masses of sand and earth, which they deposited along, and widely in
front of the wharf of the plaintiff. The alleged consequence was, that the
water was rendered so shallow that it ceased to be useful for vessels of an
important burden, lost its income, and became of little or no value as a
wharf. This injury was asserted to have been inflicted by a series of ordi-
nances of the corporation, between the years 1815 and 1821 ; and that the
evil was progressive ; and that it was active and increasing even at the in-
stitution of this suit in 1822.

At the trial of the cause, in the Baltimore county court, the plaintiff
gave evidence tending to prove the original and natural course of the streams,
the various works of the corporation, from time to time, to turn them in the
direction of this wharf, and the ruinous consequences of these measures to
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in this manner is based upon the assumption, 22. The 15th amendment does not confer
that if the states are forbidden to legisate upon the negro the right of suffrage; but it se-
or act in a particular way, on a particular cures him from discrimination i the exercise of

subject, and power is conferred upon congress
to enforce the prohibition, this gives congress
power to legislate generally upon that subject,
and not merely power to provide means of re-
dress against such state legislation or action.
This assumption is certainly unsound. It is re-
pugnant to the 10th amendment to the consti-
tution, which declares, that powers not dele-
gated to the United States by the constitution,
nor prohibited by it to the states, are reserved
to the states, respectively, or to the people.” A
state law which prohibits a white person and a
negro from living together in concubinage is
not unconstitutional, though it prescribes penal-
ties more severe, than if both were of the
same race. Pace v. Alabama, 106 U. S. 538.
Neither does the amendment prevent a state
from establishing one system of law, in one por-
tion of its territory, and another system, in
another portion. Missouri ». Le wis, 101 U. 8.
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the elective franchise, on account of race, color,
&e., United States ». Reise, 92 U. 8. 214. The
right to vote comes from the states; but the right
of exemption from the prohibited discrimination
comes from the United States; the first has
not been granted or secured by the constitution,
but the last has been. United State v. Cruik-
shank, Id. 542. And see United States ». Ams-
den, 10 Biss. 283. It has been decided in New
York, that personal rights of state citizenship,
such as those of attendance at the public school%,
are not within the 14th amendment. People -
Gallagher, 93 N. Y. 438. And in Pennsylvanit,
that a common carrier of passengers, independ-
ently of state legislation, has the right to make
a regulation for the separation of negro and
white passengers in a public conveyance. West
Chester and Philadelphia Railroad Co. v. Miles,
55 Penn. St. 209.
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the interests of the plaintiff. It wasnotasserted by the defendants, that any
compensation for the injury was ever made or proffered ; but they justified
under the authority they deduced from the charter of the city, granted by
the legislature of Maryland, and under several acts of the legislature con-
ferring powers on the corporation, in regard to the grading and paving
of streets, the regulation of the harbor and its waters, and to the health of
the city. They also denied, that the plaintiff had shown any cause of action
in the declaration, asserting that the injury complained of was a matter of
public nuisance, and not of special or individual grievance in the eye of the
law. This latter ground was taken on exception, and was also urged as
a reason for a motion in arrest of judgment. On all points, the decision of
Baltimore county court was against the defendants, and a verdict for $4500
was rendered for the plaintiff. An appeal was taken to the court of appeals,
which reversed the judgment of Baltimore county court, and did not remand
the case to that court for a further trial. From this judgment, the defend-
ant in the court of appeals prosecuted a writ of error to this court.

*The counsel for the plaintiff presented the following points : i
The plaintiff in error will contend, that apart from the legislative L
sanctions of the state of Maryland, and the acts of the corporation of Balti-
more, holding out special encouragement and protection to interests in
wharves constructed on the shores of the Patapsco river, and particularly
of the wharf erected by Craig and the plaintiff, Barron ; the right and
profit of wharfage, and use of the water at the wharf, for the objects of
navigation, was a vested interest and incorporeal hereditament, inviolable
even by the state, except on just compensation for the privation ; but the
act of assembly and the ordinance of the city are relied on as enforcing
the claim to the undisturbed enjoyment of the right.

This right was interfered with, and the benefit of this property taken
away from the plaintiff, by the corporation, avowedly, as the defence showed,
f(_)l‘ public use ; for an object of public interest—the benefit more imme-
d'lately of the community of Baltimore, the individuals, part of the popula-
tion of Maryland, known by the corporate title of the Mayor and City
Council of Baltimore. The ¢ inhabitants ” of Baltimore are thus incorpor-
ated by vhe acts of 1796, ch. 68. As a corporation, they are made liable to
be sued, and authorized to sue, to acquire and hold and dispose of property
and, within the scope of the powers conferred by the charter, are allowed
to pass ordinances and legislative acts, which it is declared by the charter,
shall have the same effect as acts of assembly, and be operative, provided
they be not repugnant to the laws of the state, or the constitution of the
state, or of the United States. The plaintiff will contend accordingly :

1. That the Mayor and City Council of Baltimore, though viewed even
A a municipal corporation, is liable for tort and actual misfeasance ; and
that 1t.is a tort, and would be so, even in the state, acting in her immediate
Sovereignty, to deprive a citizen of his property, though for public uses,
without indemnification ; that regarding the corporation as acting with the
del‘?gaced power of the state, the act complained of is not the less an
4actionable tort,

2. That this is the case of an authority exercised under a *state ;
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the corporation appealing to the legislative acts of Maryland for the discre-
tional power which it has exercised.

3. That this exercise of authority was repugnant to the constitution of
the United States, contravening the fifth article of the amendments to the
constitution, which declares that « private property shall not be taken for
public use, without just compensation ;" the plaintiff contending, that this
article declares principles which regulate the legislation of the states, for the
protection of the people in each and all the states, regarded as citizens of
the United States, or as inhabitants subject to the laws of the Union.

4. That under the evidence, prayers and pleadings in the case, the con-
stitutionality of this authority exercised under the state, must have been
drawn in question, and that this court has appellate jurisdiction of the
point, from the judgment of the court of appeals of Maryiand, the highest
courtof that state; that point being the essential ground of the plaintiff’s
pretention, in opposition to the power and discretion of the corporation.

5. That this court, in such appellate cognisance, is not confined to the
establishment of an abstract point of construction, but is empowered to pass
upon the right or title of either party ; and may, therefore, determine all
points incidental or preliminary to the question of title, and necessary in the
course to that inquiry ; that consequently, the question is for this court’s
determination, whether the declaration avers actionable matter, or whether
the complaint is only of a public nuisance ; and on that head, the plaintiff
will contend, that special damage is fully shown here, within the principle of
the cases where an individual injury resulting from a public nuisance is
deemed actionable ; the wrong being merely public only so long as the law
suffered in the particular case is no more than all members of the commu-
nity suffer. Upon these views, the plaintiff contends, that the judgment of
the court of appeals ought to be reversed.

The counsel for the plaintiff in error, Mr. Mayer, on the suggestion of
the court, confined the argument to the question whether, under the amend-
ment to the constitution, the court had jurisdiction of the case.

*247] *The counsel for the defendants in ervor, Zuney and Scott, were
stopped by the court.

Marsuarr, Ch. J., delivered the opinion of the court.—The judgment
brought up by this writ of error having been rendered by the court of a
state, this tribunal can exercise no jurisdiction over it, unless it be shown to
come within the provisions of the 25th section of the judiciary act. The
plaintiff in error contends, that it comes within that clause in the fifth
amendment to the constitution, which inhibits the taking of private property
for public use, without just compensation. He insists, that this amendment
being in favor of the liberty of the citizen, ought to be so construed as to
restrain the legislative power of a state, as well as that of the United States.
If this proposition be untrue, the court can take no jurisdiction of the cause.

The question thus presented is, we think, of great importance, but not of
much difficulty. The constitution was ordained and established by the people
of the United States for themselves, for their own government, and not 'fOI'
the government of the individual states. Each state established 4 constitu-
tion for itself, and in that constitution, provided such limitations and restric-
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tions on the powers of its particular government, as its judgment dictated.
The people of the United States framed such a government for the United
States as they supposed best adapted to their situation and best caleulated
to promote their interests. The powers they conferred on this government
were to be exercised by itself ; and the limitations on power, if expressed in
general terms, are naturally, and, we think, necessarily, applicable to the
government created by the instrument. They are limitations of power granted
in the instrument itself ; not of distinet governments, framed by different
persons and for different purposes.

If these propositions be correct, the fifth amendment must be understood
as restraining the power of the general government, not as applicable to the
states. In their several constitutions, they have imposed such restrictions
on their respective *governments, as their own wisdom suggested ; (%048
such as they deemed most proper for themselves. It is a subject on "
which they judge exclusively, and with which others interfere no further
than they are supposed to have a common interest.

The counsel for the plaintiff in error insists, that the constitution was
intended to secure the people of the scveral states against the undue exercise
of power by their respective state governments ; as well as against that which
might be attempted by their general government. In support of this argu-
ment, he relies on the inhibitions contained in the tenth section of the first
article. 'We think, that section affords a strong, if not a conclusive, argn-
ment in support of the opinion already indicated by the court. The preced-
Ing section contains restrictions which are obviously intended for the exclu-
sive purpose of restraining the exercise of power by the departments of the
general government. Some of them use language applicable only to con-
gress ; others are expressed in general terms. The third clause, for example,
declarcs, that “no bill of attainder or ex post facto law shall be passed.”
No language can be more general ; yet the demonstration is complete, that
1t applies solely to the government of the United States. In addition to the
general arguments furnished by the instrument itself, some of which have
F)een already suggested, the suceceding section, the avowed purpose of which
1s to restrain state legislation, contains in terms the very prohibition. It
declares, that “no state shall pass any bill of attainder or ez post facto law.”
This provision, then, of the ninth section, however comprehensive its lan-
guage, contains no restriction on state legislation.

The ninth section having enumerated, in the nature of a bill of rights,
the limitations intended to be imposed on the powers of the general govern-
ment, the tenth proceeds to enumerate those which were to operate on the
state legislatures. These restrictions are brought together in the same scc-
tion, and are by express words applied to the states. No state shall enter
nto any treaty,” &c. Perceiving, that in a constitution framed by the
People of the United States, for the government.of all, no limitation of the
action of government on *the paople would apply to the state govern- [*249
ment, unless expressed in terms, the restrictions contained in the
tenth section are in dircet words so applied to the states.

.It 18 worthy of remark, too, that these inhibitions generally restrain state
legislation on subjects intrusted to the general government, or in which the
People of all the states feel an interest. A state is forbidden to enter into
any treaty, aliance or confederation. If these compacts are with foreign
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nations, they interfere with the treaty-making power, which is conferred
entirely on the general government ; if with each other, for political pur-
poses, they can scarcely fail to interfere with the general purpose and intent
of the constitution. To grant letters of marque and reprisal, would lead
directly to war ; the power of declaring which is expressly given to congress.
To coin money is also the exercise of a power conferred on congress. It
would be tedious to recapitulate the several limitations on the powers of the
states which are contained in this section. They will be found, generally,
to restrain state legislation on subjects intrusted to the government of the
Union, in which the citizens of all the states are interested. In these alone,
were the whole people concerned. The cuestion of their application to states
is not left to construction. It is averred in positive words.

If the original constitution, in the ninth and tenth sections of the first
article, draws this plain and marked line of discrimination between the
limitations it imposes on the powers of the general government, and on
those of the state ; if, in every inhibition intended to act on state power,
words are employed, which directly express that intent ; some strong reason
must be assigned for departing from this safe and judicious course, in fram-
ing the amendments, before that departure can be assumed. We search in
vain for that reason.

Iad the people of the several states, or any of them, required changes
in their constitutions ; had they required additional safe-guards to liberty
from the apprehended encroachments of their particular governments ; the
remedy was in their own hands, and could have been applied by themselves.
. A *convention could have been assembled by the discontented state,
1" and the required improvements could have been made by itself. The
unwieldy and cumbrous machinery of procuring a recommendation {rom
two-thirds of congress, and the assent of three-fourths of their sister states,
could never have occurred to any human being, as a mode of doing that
which might be effected by the state itself. Had the framers of these
amendments intended them to be limitations on the powers of the state gov-
ernments, they would have imitated the framers of the original constitution,
and have expressed that intention. Iad congress engaged in the extra-
ordinary occupation of improving the constitutions of the several states,
by affording the people additional protection from the exercise of power by
their own governments, in matters which concerned themselves alone, they
would have declared this purpose in plain and intelligible language.

Buat it is universally understood, it is a part of the history of the dajy,
that the great revolution which established the constitution of the United
States, was not effected without immense opposition. Serious fears were
extensively entertained, that those powers which the patriot statesmen, wlo
then watched over the interests of our country, deemed essential to union.
and to the attainment of those invaluable objects for which union wax
sought, might be exercised in a manner dangerous to liberty. In almoxs
every convention by which the constitution was adopted, amendments (o
guard against the abuse of power were recommended. These amendments
demanded security against the apprehended encroachments of the general
government—not against those of the local governments. In compliance
with a sentiment thus generally expressed, to quiet fears thus extensively
entertained, amendments were proposed by the required majority in co-
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gress, and adopted by the states. These amendments contain no expression
indicating an intention to apply them to the state governments. This court
cannot so apply them.

We are of opinion, that the provision in the fifth amendment to the con-
stitution, declaring that private property shall not be taken for public use,
without just compensation, is intended solely as a limitation on the exercise
of power by the *government of the United States, and is not appli-
cable to the legislation of the states. We are, therefore, of opinion,
that there is no repugnaney between the several acts of the general assembly
of Maryland, given in evidence by the defendants at the trial of this cause,
in the court of that state, and the constitution of the United States. This
court, therefore, has no jurisdiction of the cause, and it is dismissed.

[*251

Turts cause came on to be heard, on the transcript of the record from the
court of appeals for the western shore of the state of Maryland, and was
argued by counsel : On consideration whereof, it is the opinion of this court,
that there is no repugnancy between the several acts of the general assembly
of Maryland, given in evidence by the defendants at the trial of this cause
mn the court of that state, and the constitution of the United States ; where-
upon, it is ordered and adjudged by this court, that this writ of error be and
the same is hereby dismissed, for the want of jurisdiction.

*CoarLes Varmier, Appellant, ». Tuomas S. Hinpg, James B. [*252
Hixpe and Joux M. Hixpe, Infants, &e.

Jurisdiction in equity.— Evidence on bill of revivor.— Bondg, fide purchase.
Departure in pleading.—Chancery practice.

A bill was filed in the circuit court of Ohio, claiming a convevance of certain real estate in Cin-
cinnati, from the defendants, and after a decree in favor of the complainants, and an appeal
to the supreme court, the decree of the circuit court was reversed, because a certain Abraham
Garrison, through whom one of the defendants claimed to have derived title, had not been
made a party to the proceedings, and who was, at the time of the institution of the same, a
citizen of the state of Illinois, although the fact of such citizenship did not then appear on the
record ; afterwards, a supplemental bill was filed in the circuit court, and Abraham Garrison
appeared and answered, and disclaimed all interest in the case; whereupon, the circuit court,
with the consent of the complainants, dismissed the bill as to him. If the defendants have
distinet interests, so that substantial justice can Dbe done, by decreeing for or against one or
more of them, over whom the court has jurisdiction, without affecting the interests of others
1ts jurisdiction may be exercised as to them ; if, when the cause came on for hearing, Abraham
Garrison had still been a defendant, a decree might then have been pronounced .for or against
the other defendants, and the bill have heen dismissed as to bim, if such decree could have
been pronounced as to them, without affecting his interests. No principle or law is perceived
Wwhich opposes this course ; the incapacity of the court to exercise jurisdiction over Abraham
Garvison could not affect their jurisdiction over other defendants, whose interests were not
tonnected with his, and from whom le was separated, by dismissing the bill as to him,
he cases of Nollan ». Torrance, @ Wheat. 537; Conolly ». Taylor, 2 Pet. 556 ; and Cameron .
McRoberts, 3 Wheat. 591, cited and affirmed.

It is the settled practice in the courts of the United States, if the case can be decided on its merits
bf%\jleen those who ave regularly before them, although cther persons, not within their juris-
diction, may be collaterally or incidentally concerned, who must have been made parties, if they

ad been amenable to its process, that these circumstances shall not expel other suitors who
hl.lVe a constitutional and legal right to submit their case to a court of the United States ; pro-
rlded the decree may be made without affecting their interests ; this rule has also been adopted
¥ the court of chancery in England. g
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