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court *below to correct that error ; they have ordered that it shall be cor-
rected ; and from tha torder to set aside their former order and quash
the writ of possession, is the appeal now wmade to the reserving power of
this court.

We think the case comes precisely within the rule laid down by this
court, in the case of Walden v. Craig, 9 Wheat. 576 ; with this difference,
that the latter was a casc in which the court thought so favorably of the
claim of the plaintiff in error, that they would have sustained the suit if it
had been possible. The court there express themselves thus: ¢ There is
peculiar reason in this case, where the cause has been protracted, and the
plaintiff kept out of possession beyond the term laid in the declaration, by
the excessive delays practised by the opposite party. But the course of
this court has not been in favor of the idea, that a writ of error will lie to
the opinion of a circuit court, granting or refusing a motion like this. No
judgment in the cause is brought up by the writ, but merely a decision on
a collateral motion, which may be renewed.”

In that case, as in this, the motion was to extend a term in ejectment,
after judgment ; but where the plaintiff’s delay in proceeding with his writ
of possession was not attributable to his own laches. He had been arrested
in his course, by successive injunctions sued out by the defendants. This
court did there recognise the case of delay by injunction, as one in which,
in that action, the court might exercise the power to enlarge the term, even
after judgment, and the particular case as one which merited that exercisc
of discretion ; but dismissed the writ of error, because it was a case propcer
for the exercise of that discretion, and not coming within the description of
an error in the principal judgment.

Ox consideration of the motion made to dismiss this writ of error to the
circuit court of the United States for the district of Kentucky, it is now
here ordered and adjudged by this court, that this writ of error to the said
circuit court be and the same is hereby dismissed with costs.
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Oriminal law.—Pardon.

The defendant was indicted for robbing the mail of the United States, and putting the life of the
driver in jeopardy, and the conviction and judgment pronounced upon ii extended to both
offences. After this judgment no prosecution could be maintained for the same offence, or for
any part of it, provided the former conviction was pleaded.!

10ne who accepts and complies with the con-
ditions of a pardon, granted by the president,
for acts done in aid of the rebellion, may plead
the same in bar of proceedings for the confisca-
tion of his property. Armstrong ». United
States, 18 Wall. 1564 ; Brown ». United States,
McCahon 229. Suck pardon restores to the
grantee all his rights of property, not already
vested in others by judicial proceedings. Ibid. A
pardon, after conviction, releases a fine, though
payable to the county. Cope v. Commonwealth,
28 Penn. St. 297. A pardon remitting the

whole of a penalty, for which judgment his
been rendered, operates as well upon the morety
adjudged to the informer, as upon the portio:
coming to the United States. United States ».
Thomasson, 4 Biss. 336. But a pardon, without
words of restitution, does not restore an estui¢
forfeited for treason. Aldrich wv. Jessup.?
Grant (Pa.) 158. It will not operate to the -
jury of a third person, so as to deprive him of«
vested right. United States v. Morris, 1 Paine
231. The effect of a pardon, duly granted by
the president, cannot be restricted by sub-
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The power of pardon, in criminal cases, has been exercised trom time immemorial by the execu-
tive of that nation whose language is our language, and to whose judicial institutions ours bear
a close resemblance ; we adopt their principles respecting the operation and effect of a pardon,
and look into their books for the rules prescribing the manner in which it is to be used by the

person who would avail himself of it.

A pardon is an act of grace, proceeding from the power

intrusted with the execution of the laws, which exempts the individual on whom it is bestowed,
{rom the punishment the law inflicts for a crime he has committed ; it is the private, though official
act of the executive magistrate, delivered to the individual for whose benefit it is intended, and

not communicated officially to the court.

It is a constituent pavt of the judicial system, that the judge sees only with judicial eyes, and
knows nothing respecting any particular case of which he is not informed judicially ; a private
deed, not communicated to him, whatever may be its character, whether a pardon or release, is

totally unknown, and cannot be acted upon.

The looseness which would be introduced into

judicial proceedings would prove fatal to the great principles of justice, if the judge might
notice and act upon facts not brought regularly into the cause ; such a proceeding, in ordinary
cases, would subvert the best established principles, and would overturn those rules which have

been settled by the wisdom of ages.

There isnothing peculiar in a pardon, which ought to distinguish it in this respect from other
tacts ; no legal principle known to the court will sustain such a distinetion. A pardon is a deed
to the validity of which delivery is essential; and delivery is not complete without acceptance ;
it may then be rejected by the person to whom it is tendered ; and if it be rejected, we have
discovered no power in a court to force it to him.!

It may be supposed, that no being condemned to death would reject a pardon, but the rule must

be the same in capital cases and in misdemeanors.

A pardon may be conditional, and the con-

dition may be more objectionable than the punishment inflicted by the judgment.?
The pardon may possibly apply to a different person, or a different crime; it may be absolute
or conditional ; it may be controverted by the prosecutor, and must be expounded by the court.

These circumstances *combine to show, that this, like any other deed, ought to be brought
“ judicially before the court, by plea, motion or otherwise.”

[*151

The reason why a court must, ex officio, take notice of a pardon by act of parliament, is that it
is considered as a public law, having the same effect on the case, as if the general law punish-
ing the offence had been repealed or annulled.

CertrricaTE of Division from the Circuit Court for the Eastern District

of Pennsylvania.

At the April sessions 1830, of that court, six indictments were presented

sequent legislation.
13 Wall. 128.

' The transmission of a pardon to the marshal,
and its receipt by him, is not a delivery to the
prisoner. Exparte De Puy, 3 Ben. 307. s. p.
Commonwealth ». Holloway, 44 Penn. St, 210
Commonwealth ». Kelly, 9 Phila. 556. If not
complete, it may be revoked by the successor
of the president by whom it was granted. Ex
parte De Puy, ut supra. So, it may be recalled,
after a delivery to the warden of the peniten-
tiary, if obtained by false and forged represen-
tations and papers. Commonwealth ». Hollo-
way, ut supra.

United States ». Klein,

“The president has power to grant a con-
ditional pardon to a person under sentence of
d.euth, by commuting it into imprisonment for
life ; and if accepted, the conviet cannot insist
th«?t the pardon is absolute, and the condition
void, Ex parte Wells, 18 How. 307. If a
pardon be granted on condition subsequent, on
a breach thereof, the origiual sentence may be

enforced. Flavell’s Case, 8 W. & 8. 197; Com-
monwealth ». Haggerty, 4 Brewst. (Pa.) 326 ;
People ». Potter, 1 Parker (N. Y.) 47. But the
acceptance of a conditional pardon, which never
becomes operative, is not an admission of the
party’s guilt. Scott ». United States, 8 Ct.
Claims 457,

3 A pardon must be pleaded ; the prison in-
spectors have no power to discharge a convict,
upon its production. Commonwealth ». Shisler,
2 Phila. 256 ; Merritt’s Case, 4 City Hall Rec.
58. Where a conditional pardon is granted,
the fact that the party is in prison, under sen-
tence, does not constitute such duress as will
make his acceptance of the condition of no
effect. Ex parte Greathouse, 2 Abb. U. 5. 382.
Where a prisoner was pardoned on condition
of leaving the United States, within a limited
time, it appearing that he had been insane
during that period, the court enlarged the time
for complying with the cendition. People v.
James, 2 Caines b7.
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to, and found by, the grand jury against James Porter and George Wilson ;
one for obstructing the mail of the United States from Philadelphia to
Kimberton, on the 26th day of November 1829 ; one for obstructing the
mail from Philadelphia to Reading, on the 6th day of December 1829 ;
one for therobbery of the Kimberton mail, and putting the life of the carrier
in jeopardy, on the same day in November 1829 ; one for robbery of the
Reading mail, and putting the life of the carrier in jeopardy, on the same
6th day of December 1829 ; one for robbery of the Kimberton mail, also on
the 26th of November 1829 ; and one for robbery of the Reading mail, also
on the 6th of December 1829. At the same sessions, two other indictments
were presented to the grand jury, against the same defendants, in which
they were severally charged with robbery of the Reading and Kimberton
mail, and wounding the carrier, which were returned to the court as “true
bills, except as to wounding the carrier.” Upon the indictment for robbery
of the Kimberton mail, and putting the life of the carrier in jeopardy, and
also in the two last-mentioned indictments, a nolle prosequi was afterwards
entered by the district-attorney of the United States. On the 26th day of
April 1830, the defendants, James Porter and George Wilson, pleaded not
guilty to the several bills upon which they were arrainged ; and on the 1st
of May, a verdict of guilty was rendered against them, upon the indictment
for robbery of the Reading mail, and putting the life of the carrier in jeo-
pardy.! The circuit court, on the 27th of May 1830, sentenced the defend-
ants to suffer death, on the 2d July following, and James Porter was
executed in pursuance of this sentence.

*1521 Upon the 27th of May 1830, George Wilson withdrew the *pleas

“! of not guilty to all the indictments against bim, except thosc on
which a nolle prosequi was afterwards entered, and pleaded guilty to the
same.

The indictment for robbery of the Reading mail, and putting the life
of the driver in jeopardy, upon which James Porter and George Wilson
were tried and convicted, was in the following terms :

¢« Eastern district of Pennsylvania, to wit: The grand inquest of the
United States of America, inquiring for the eastern district of Pennsylvania,
upon their oaths and affirmations, respectively, do present, that James Por-
ter, otherwise called James May, late of the eastern district aforesaid,
yeoman, and George Wilson, late of the eastern district aforesaid, yeoman
on the 6th day of December, in the year of our Lord 1829, at the eastern
district aforesaid, and within the jurisdiction of this court, with force and
arms, in and upon one Samuel McCrea, in the peace of God and of the
United States of America then and there being, and then and there being a
carrier of the mail of the United States, and then and there intrusted there-
with, and then and there proceeding with the said mail, from the city of
Philadelphia to the borough of Reading, feloniously did make an assault,
and him the said Samuel McCrea in bodily fear and danger, then and there,
feloniously did put, and the said mail of the United States from him the
said Samuel McCrea, then and there, feloniously, violently and against his
will, did steal, take and carry away, contrary to the form of the act of con-

1 See United States ». Wilson, Bald. 78.
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gress in such case made and provided, and against the peace and dignity of
the United States of America.

“ And the inquest aforesaid, upon their oaths and affirmations aforesaid,
do further present, that the said James Porter, otherwise called James May,
and the said George Wilson, afterwards, to wit, on the same day and year
aforesaid, at the eastern district aforesaid, and within the jurisdiction of
this court, with force and arms, in and upon the said Samuel McCrea, then
and there being a carrier of the mail of the United States, and then and
there intrusted therewith, feloniously did make an assault, and him, the said
carrier of the said mail, then and there, feloniously, violently and against his
will, did rob, contrary to the form of the act of congress in such case
*made and provided, and against the peace and dignity of the United (%153
States of America.” =

On the 14th of June 1830, the president of the United States granted
the following pardon to George Wilson :

¢« Andrew Jackson, President of the United States, to all who shall see
these presents, greeting: Whereas a certain George Wilson has been
convicted before the circuit court of the United States for the eastern dis-
trict of Pennsylvania, of the crime of robbing the mail of the United States,
and has been sentenced by the said court to suffer the penalty of death, on
the 2d day of July next; and whereas, the said George Wilson has been
recommended as a fit subject for the exercise of executive clemency, by a
numerous and respectable body of petitioners, praying for him a remission
of the sentence of death, inasmuch as, in such a case, sentence of imprison-
ment for twenty years may yet be pronounced against him on the indict-
ments to which he has pleaded guilty in the circuit court of the United
States for the said district, and a still more severe imprisonment may be
awarded him for the same acts, in the criminal courts of Pennsylvania :
Now, therefore, I, Andrew Jackson, President of the United States of
America, in consideration of the premises, divers other good and sufficient
reasons me thereunto moving, have pardoned, and do hereby pardon, the
said George Wilson the crime for which he has been sentenced to suffer
death, vemitting the penalty aforesaid, with this express stipulation, that
this pardon shall not extend to any judgment which may be had or ob-
tained against him, in any other case or cases now pending before said court
for other offences wherewith he may stand charged.

“In testimony whereof, I have hereunto set my hand and caused
the seal of the United States to be affixed to these presents.

[L.s.]  Given at the city of Washington this 14th day of June, A. D.

1830, and of the independence of the United States the fifty-
fourth. ANDREW JACKSON.”
“By the President :—M. VAN BUREN, Secretary of state.” -

*The record, as certified from the circuit court, proceeded to state:
“And now, to wit, this 20th day of October, A. D. 1830, the district- L
attorney of the United States moves the court for sentence upon the defend-
ant, George Wilson ; but the court suggesting the propriety of inquiring as
to the effect of a certain pardon, understood to have been granted by the
president of the United States to the defendant, since the conviction on this
Indictment, although alleged to relate to a conviction on another indictment,
lthe case postponed till the 21st day of October 1830, And now, to wit, this

7 PrT.—% 97

*154




154 SUPREME COURT [Jan’y

Esiho v, Lear.

21st day of October 1830, the counsel for the defendant, George Wilson,
appear before the court, and on behalf of the said defendant, waive and
decline any advantage or protection whick might be supposed to arise from
the pardon referred to : and thereupon, the following questions or points were
argued by the district-attorney of the United States, upon which the opin-
ions of the judges of the said circuit court were opposed : 1. That the pardon
referred to (prout the same) is expressly restricted to the sentence of death
passed upon the defendant, under another conviction, and as expressly reserves
from its operation the conviction now before the court. 2. That the prisoner
can, under this conviction, derive no advantage from the pardon, without
bringing the same judicially before the court by plea, motion or otherwise.
“ And now, to wit, this 21st day of October 1830, the defendant, George
Wilson, being in person before the court, was asked by the court, whether
he had anything to say why sentence should not be pronounced for the crime
whereof he stands convicted in this particular case, and whether he wished in
any manner to avail himself of the pardon referred to ; and the said defend-
ant answered in person, that he had nothing to say, and that he did not wish
in any manner to avail himself, in order to avoid sentence in this particular
case, of the pardon referred to. And the said judges being so opposed in
opinion upon the points or questions above stated, the same were then
and there, at the request of the district-attorney of the United States,
*stated, under the direction of the judges, and ordered by the court
to be certified, under the seal of the court, to the supreme cout, at
their next session thereafter, to be finally decided by the said supreme court.
And the court being further of opinion, that other proceedings could not be
had in the said case, without prejudice to its merits, did order the same to
be continued over to the next sessions of the court. Hexry BALDWIN.
Jos. Horkinsox.”

*155]

The case was argued for the United States, by Zaney, Attorney-General ;
no counsel appeared for the defendant, George Wilson.

The Attorney- General contended, that the other indictments against the
defendant, and the proceedings on them, formed no part of the proceedings
or evidence in this case; and they ave not offered in evidence, either by the
United States or George Wilson. This court could judicially notice, perhaps,
that such indictments were upon the records of the circuit court. But
whether it was the same Wilson, or the act constituting the offence the same
act, and whether it was paldoned were matters of fact and not matters of
law. Neither one of these facts was pleaded by either of the parties, nor in
any form alleged, nor any evidence offered to establish either of them. The
question is, can the court, without the allegatlon of either party, and with-
out ev1dence offered, deolde the facts, that he is the same person ; that the
act pardoned is the same with the one now charged ; and that he has been
pardoned for that act ? _

This is not a statute pardon. The pardoning power in the constitution
is the executive power. Waiving, for the present, the identity of the per-
son and the act, and conceding that the pardon would discharge him, it i
insisted :

1. That the court cannot give the prisoner the benefit of the pardon,
unless he claims the benefit of it, and relies on it by plea or motion. The
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form in which bhe may ask it, is not *mate:ial to this inquairy; but the
claim must be made in some shape by him. It is a grant to him ; it
is his property ; and he may accept it or not, as he pleases. The ancient
doctrine was, that his plea of “not guilty ” waived it, and that he could not
afterwards rely on it ; that a general plea of not guilty, was equivalent to -
refusal to accept it. This doctrine is not meant to be contended for. It is
admitted, that he may avail himself of it, at any time, by plea, before or
after verdict or confession. But it is insisted, that unless he pleads it, or in
some way claims its benefit, thereby denoting his acceptance of the proffered
grace, the court cannot notice it, nor allow it to prevent them trom passing
sentence. The whole current of authority establishes this principle. 2
Hawk. P. C. ¢h. 37, § 59, 64, 56 ; 4 Bl. Com. 402 ; Arch. Plead. & Ev. 55 ;
5 Bac. Abr. 292-3, tit. Pardon, E; Comyn’s Dig.; 13 Petersd. Abr. 82 ;
Kelyng 24 ; Radcliffe’s Case, Fost. 40 ; 1 Wils. 150 ; King v. Haines, Ibid.
214 ; Jenk. Cent. p. 12, ca. 62. The necessity of his pleading it, or claiming
it in some other manner, grows out of the nature of the grant; he must
aceept it.

‘We must not look at a pardon, as if confined to capital cases. It exists
in cases of misdemeanors also ; and the same rule applies to both, and the
same effect is produced in both. A pardon may be granted on a condition
precedent or subsequent, and the party remains liable to the punishment if
the condition is not performed. 2 Hawk. P. C. ch. 37, § 45; 3 Thomas’
Co. Litt. 569, 615, note =, and the authorities ; Patrick Maddaw’s Case,
1 Leach’s Cas. 220, 263 ; People v. James, 2 Caines 57 ; Radeliffe’s Case,
Fost. Cr. Law 41. Suppose, a pardon granted on conditions, which the pris-
oner does not choose to accept ? Suppose, the condition is exile, and he
thinks the sentence a lighter punishment ? Suppose, he thinks it his interest
to undergo the punishment, in order to make his peace with the public for
an offence committed in sudden temptation ? A prisoner might be placed
in circumstances, when he would feel it to be his interest to suffer imprison-
ment or pay a fine, as the evidence of his contrition. Might he not, under
such *circumstances, refuse to accept a general and unconditional _, __
pardon ? fud- b

It is hardly necessary to speculate on the case of a man refusing to
accept a pardon in a capital case. It is an event, not even possible, where
the party was in his sound mind. If it should happen, without doubt, there
Is a power in the executive, to prevent the execution of the sentence. But
we are now discussing judicial power, which, being governed by fixed laws
and rules of proceeding, cannot exercise a discretion beyond the limits which
the law has prescribed. They cannot look to cases which may possibly arisc.
There is sufficient power in another branch of the government, to prevent
any evil from the principle insisted on. The argument is fortified by the
clause introduced into the acts of amnesty in England. Radeliffe’s Cuse,
Fost. 44-5.

2. But suppose, the prisoner is not bound to plead it. How was it before
the court in any other form? The attorney for the Uniwed States did not
call on the court to aliow it. No evidence was offered of the identity of
Wilson, or of the act pardoned. Radeliffe’s Case, Fost. Cr. Law 43. The
1dentity had been found by a jury. How did the court obtain a knowledge
of the fact? A man who has been acquitted, cannot lawfully be punished
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in another proceceding. So of a former conviction. Arch. Plead. & Ev.
50-4. Suppose, another indictment for the same offence, and the court saw
the man, and heard the evidence, and knew it to be the same, could they
direct a verdict of not guilty ? The defence must be pleaded with the
proper averments. If the party, by an oversight, omitted it, no doubt,
the court would give him an opportunity of correcting the ervor. Dut if
he refused to plead it, and the jury found him guilty, or he pleaded guilty,
could the court discharge him ? If they could not, how can they do it, with
a pardon, when the party refuses to avail himself of the defence. Yet a
former acquittal absolves him from all the consequences of criie, as per-
fectly as a pardon. It declares him innocent. The pardon restores him to
innocence in the eye of the law.

#1581 *A pardon may release a part of the penalty inflicted by law and
“"J reserve the other. A pardon may be granted on condition, as already
shown. May it not, then, annex any condition? a condition that a party
shall undergo a part of the punishment? It may be on condition that he
will leave the United States. Why may it net be that he will pay the fine,
where the punishment is fine and imprisonment ? Why may it not be on
condition that he undergoes the imprisonment? Why not, that he under
goes part of the imprisonment ? 8 Johns. Cas. 333 ;-United States v. Lukens,
Coxe’s Dig. tit. Pardon, 510.

Marsuarn, Ch. J., delivered the opinion of the court.—In this case,
the grand jury had found an indictment agaist the prisoner for robbing the
mail, to which he had pleaded not guilty. Afterwards, he withdrew this
plea, and pleaded guilty. On a motion by the district-attorney, at a subse-
quent day, for judgment, the court suggested the propriety of inquiring as
to the effect of a certain pardon, understood to have been granted by the
president of the United States to the defendant, since the conviction on this
indictment, alleged to relate to a conviction on another indictment, and that
motion was adjonrned until the next day. On the succeeding day, the
counsel for the prisoner appeared in court, and on his behalf waived and
declined any advantage or protection which might be supposed to arise from
the pardon referred to ; and thereupon, the following points were made by
the district-attorney : 1. That the pardon referred to, is expressly restricted
to the sentence of death passed upon the defendant, under another convic-
tion, and as expressly reserves from its operation the conviction now before
the court. 2. That the prisoner can, under this conviction, derive no
advantage from the pardon, without bringing the same judicially before
the court.

The prisoner being asked by the court, whether he had anything to say,
why sentence should not be pronounced for the erime whereof he stood con-
victed in this particular case, and whether he wished in any manner to avail
himself of the *pardon referred to, answered, that he had nothing to
say, and that he did not wish in any manner to avail himself, in order
to avoid the sentence in this particular case, of the pardon referred to. The
judges were, thereupon, divided in opinion, on both points made by the
district-attorney, and ordered them to be certified to this court.

A certiorari was afterwards awarded, to bring up the record of the case
in which judgment of death had been pronounced against the prisoner. The
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indictment charges a robbery of the mail, and putting the life of the driver
in jeopardy. The robbery charged in each indictment, is on the same day,
at the same place, and on the same carrier. We do not think that this
record is admissible, since no direct reference is made to it in the points
adjourned by the circuit court ; and without its aid, we can readily com-
prehend the questions submitted to us.

If this difficulty be removed, another is presented by the terms in which
the first point is stated on the record. The attorney argued, first, that the
pardon referred to is expressly restricted to the sentence of death passed
upon the defendant, under another conviction, and as expressly reserves from
its operation the conviction now before the court. Upon this point, the
judges were opposed in opinion. Whether they were opposed on the fact,
or on the inference drawn from it by the attorney, and what that inference
was, the record does not explicitly inform us. If the question on which the
judges doubted was, whether such a pardon ought to restrain the court
from pronouncing judgment in the case before them, which was expressly
excluded from it ; the first inquiry is, whether the robbery charged in the
one indictment is the same with that charged in the other? 'This is neither
expressly afirmed nor denied. If the convictions be for different robberies,
no question of law can arise on the effect which the pardon of the one
may have on the proceedings for the others.

If the statement on the record be sufficient to inform this court, judic-
ially, that the robberies are the same, we are not told, on what point of
law the judges were divided. The only inference we can draw from the
statement is, that it was *doubted, whether the terms of the pardon 2 el
could restrain the court from pronouncing the judgment of law on L H
the conviction before them. The prisoner was convicted of robbing the
mail, and putting the life of the carrier in jeopardy, for which the punish-
ment is death. He had also been convicted on an indictment for the same
robbery, as we now suppose, without putting life in jeopardy, for which the
punishment is fine and imprisonment ; and the question supposed to be sub-
mitted is, whether a pardon of the greater offence, excluding the less, nee-
essarily comprehends the less, against its own express terms. We should
not feel much difficulty on this statement of the question, but it is unneces-
sary to discuss or decide it. Whether the pardon reached the less offence
or not, the first indictment comprehended both the robbery and the putting
life in jeopardy, and the conviction and judgment pronounced upon it
extended to both. After the judgment, no subsequent prosecution could be
maintained for the same offence, nor for any part of it, provided the former
conviction was pleaded. Whether it could avail, without being pleaded, or
In any manner relied on by the prisoner, is substantially the same question
with that presented in the second point, which is, that the prisoner can,
under this conviction, derive no advantage from the pardon, without bring-
Ing the same judicially before the court, by plea, motion or otherwise.”

The constitution gives to the president, in general terms, ¢ the power to
grant reprieves and pardons for offences against the United States.” As this
Power had been exercised, from time immemorial, by the executive of that
nation whose language is our language, and to whose judicial institutions
ours bear a close resemblance ; we adopt their principles respecting the
Operation and effect of a pardon, and look into their books for the rules
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prescribing the manner in which it isto be used by the person who would
avail himself of it.

A pardon is an act of grace, proceeding from the power intrusted with
the execution of the laws, which exempts the individual, on whom it is
bestowed, from the punishment the law inflicts for a crime he has committed.
It is the private, though official, act of the executive magistrate, delivered
to the *individual for whose benefit it is intended, and not communi
cated officially to the court. It is a constituent part of the judicial
system, that the judge sees only with judicial eyes, and knows nothing
respecting any particular case, of which he is not informed judicially. A
private deed, not communicated to him, whatever may be its character,
whether a pardon or release, is totally unknown, and cannot be acted on.
The looseness which would be introduced into judicial proceedings, would
prove fatal to the great principles of justice, if the judge might notice and
act upon facts not brought regularly into the cause. Such a proceeding, in
ordinary cases, would subvert the best established principles, and over-
turn those rules which have been settled by the wisdom of ages.

Is there anything peculiar in a pardon which ought to distinguish it in
this respect from other facts? We know of no legal principle which will
sustain such a distinction. A pardon is a deed, to the validity of whicl,
delivery is essential, and delivery is not complete, without acceptance. It
may then be rejected by the person to whom it is tendercd ; and if it be
rejected, we bave discovered no power in a court to force it on him. It
may be supposed, that no being condemned to death would reject apardon ;
but the rule must be the same in capital cases and in misdemeanors. A
pardon may be conditional ; and the condition may be more objectionable
than the punishment inflicted by the judgment. The pardon may possibly
apply to a different person, or a different erime. It may be absolate (1 con-
ditional. It may be controverted by the prosccutor, and must be expounded
by the court. These circumstances combine to show, that this, like any
other deed, ought to be brought ¢ judicially before the court, by plea,
motion or otherwise.” The decisions on this point conform to these princi-
ples. Hawkins, b. 2, ch. 37, § 59, says, “but it is certain, that a man may
waive the benefit of a pardon under the great seal, as where one who hath
such a pardon doth not plead it, but takes the general issue, atter which he
%1601 shall not resort to the *pardon.” In § 67, he says, “an exception i3
"1 made of a pardon after plea.” Notwithstanding this general asser-
tion, a court would, undoubtedly, at this day, permit a pardon to be used,
after the general issue. Still, where the benefit is to be obtained through
the agency of the court, it must be brought regularly to the notice of that
tribunal.

Hawkins says, § 64, “it will be error to allow a man the benefit of such
a pardon, unless it be pleaded.” In § 65, he says, “he who pleads such a
pardon must produce it sub pede sigilli, though it be a plea in bar, because
it is presumed to be in his custody, and the property of it belongs to him.
Comyn, in his Digest, tit. Pardon, H, says, “if a man has a charter of par
don from the king, he ought to plead it, in bar of the indictment ; and if 1.19
pleads not guilty, he waives his pardon.” The same law is laid down i
Bacon’s Abridgment, title Pardon ; and is confirmed by the cases thes¢
authors quote.
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We have met with only one case which might seem to question it. Jen-
kins, page 169, case 62, says, “if the king pardons a felon, and it is shown
to the court, and yet the felon pleads guilty, and waives the pardon, he
shall not be hanged ; for it is the king’s will, that he shall not, and the king
has an interest in the life of his subject. The books to the contrary are to be
understood, where the charter of pardon is not shown to the court.” This
vague dictuny supposes the pardon to be shown to the court. The waiver
spoken of is probably that implied waiver which arises from pleading the
general issue ; and the case may be considered as determining nothing more
than that the prisoner may avail himself of the pardon, by showing it to the
court, even after waiving it, by pleading the general issne. If this be, and
it most probably is, the fair and sound construction of this case, it is recon-
ciled with all the other decisions, so far as respects the present inquiry.

Blackstone, in his 4th vol., p. 337, says, “a pardon may be pleaded in
bar.” In p. 376, he says, “it may also be pleaded in arrest of judgment.”
In p. 401, he says, “a pardon by act *of parliament is more bene- 165
ficial than by the king’s charter ; for a man is not bound to plead it, Lrae:
but the court must, ex officio, take notice of it ; neither can he lose the
benefit of it by his own lac/kes or negligence, as he may of the king’s charter
of pardon. The king’s charter of pardon must be specially pleaded, and
that at a proper time ; for if a man is indicted and has a pardon in his pocket
and afterwards puts himself upon his trial, by pleading the general issue,
he has waived the benefit of such pardon. But if a man avails himself
thereof, as by course of law he may, a pardon may either be pleaded on
arraignment, or in arrest of judgment, or, in the present stage of proceed-
ings, in bar of execution.” The reason why a court must ex gfficio take
notice of a pardon by act of parliament, is that it is considered as a public
law ; having the same effect on the case, as if the general law punishing the
oftence had been repealed or annulled.

This court is of opinion, that the pardon in the proceedings mentioned,
1ot having been brought judicially before the court, by plea, motion or
otherwise, cannot be noticed by the judges.

Tr1s cause came on to be heard, on the transeript of the record from
the circuit court of the United States for the third circuit and eastern dis-
trict of Pennsylvania, and on the question on which the judges of that
court were divided in opinion, and was argued by the attorney-general on
th(? part of the United States: On consideration whercof, this court is of
opinion, that the pardon alluded to in the proceedings, not having been
brought judicially before the court, by plea, motion or otherwise, ought not
to be noticed by the judges, or in any manner to affect the judgment of the
law.  All which is directed and adjudged to be certificd to the judges of

th;& said circuit court of the United States for the eastern district of Penn-
sylvania.
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