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place, had put the paper into the hands of his father, who died. After 
proof of these facts, a witness swore, that, *after  the father’s death, rit 
he, together with the son-in-law, to whom all his papers came, made L 
diligent search among the father’s papers, but could not find the writing. It 
was held, that this was sufficient proof of the loss, to lay the foundation for 
proving the contents of the paper, without the oath of the son-in-law him-
self, as to the search and not finding the paper.

We think the proof of the loss of the original deed was sufficient to let 
in the secondary evidence. We forbear, however, expressing any opinion 
upon the legal effect and operation of that deed. The judgment of the 
court below must be reversed, and the cause sent back, with directions to 
award a venire de novo.

There were several other exceptions taken to the ruling of the court, in 
relation to the admission of testimony, which we do not notice. They are 
so imperfectly stated, that it is difficult to understand, what the real point of 
objection is ; and no opinion can be expressed that will aid the court below 
on another trial. Judgment reversed.

This  cause came on to be heard, on the transcript of the record from the 
district court of the United States for the eastern district of Louisiana, and 
was argued by counsel: On consideration -whereof, it is ordered and 
adjudged by this court, that the judgment of the said district court in this 
cause be and the same is hereby reversed and that this cause be and the 
same is hereby remanded to the said district court, with directions to award 
a venire facias de novo.1

*Wh .ltam  S. Niohols , Plaintiff in brror, v. Samu el  J. Fear son  [*103 
et al.

Usury.
K promissory note, payable at a future day, given for a bond fide business transaction, and which 

note was not made for the purpose of raising money in the market, was sold by the payee and 
indorser, for a sum so much less on its face, as exhibited a discount beyond the legal rate of 
interest, no stipulation having been made against the liability of the indorser, is not per se a 
usurious contract between the indorser and indorsee, and an action can be maintained upon 
the note against the indorser who sold the same, by the purchaser.

The courts of New York have adjudicated, that whenever the note or bill in its inception was 
a real transaction, so that the payee or promisee might, at maturity, maintain a suit upon it, a 
transfer by indorsement, though beyond the legal rate of interest, shall be regarded as a sale 
of the note or bill, and a valid and legal transaction; but not so, where the paper, in its origin, 
was only a nominal negotiation.2

There are two cardinal rules in the doctrine of usury, which we think must be regarded as the 
common place, to which all reasoning and adjudication upon the subject should be referred : the 
first is, that to constitute usury, there must be a loan in contemplation by the parties ; and the

1 For further points in this case, see 1 How. 
287, and 2 Id. 892.

2 A note, valid in its inception, though sold at 
a greater discount than legal interest, is not 
usurious ; the test of its validity is the right 
of the payee to maintain an action upon, when 
due. Powel v. Waters, 8 Con. 669. But the sale

7 Pet .—5

of a promissory note, by the payee, at a greater 
discount than lawful interest, renders it usurious 
and void, if it was not a perfect and available 
instrument in his hands. Eastman v. Shaw, 65 
N. Y. 522; Tiedemann v. Ackerman, 16 Hun 
807.
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second, that a contract which in its inception is unaffected by usury can never be invalidated 
by any subsequent usurious transaction.

Nichols v. Fearson. 2 Or. C. C. 703, reversed.

Ebrok  to the Circuit Court of the district of Columbia, and county of 
Washington. The plaintiff in error instituted a suit on a promissory note, 
dated at Georgetown, October 22d, 1821, for the sum of $101, payable to 
the order of S. & J. Fearson, the defendants, and by them indorsed. The 
evidence in the case showed, that on the 26th of October 1821, the defend-
ants came into the store of thé plaintiff with the note, and told the plaintiff 
they had obtained the note from the maker for goods they had sold him at 
their store, and asked the plaintiff what he would give for it ; the plaintiff 
said he would give $97 for it, which the defendants agreed to take ; and 
thereupon, the plaintiff received the note, which was indorsed by the defend-
ants, before it was brought to the store, and $97 were paid to the defendants 
$ _ for it. * When the note became due, and being unpaid by the maker,

-* the defendants promised to pay it.
Upon this evidence, the counsel for the defendants prayed the court to 

instruct the jury : “ That if they believe from the said evidence, that the 
plaintiff received the note upon which this suit is brought, of defendants, with 
their indorsement upon it, and without an understanding that the defend-
ants were not to be responsible on said indorsement, and that the plaintiff 
paid or agreed to pay therefor only the sum of $97, the transaction is usuri-
ous, and the plaintiff is not entitled to recover which the court gave as 
prayed. To which the plaintiff, by his counsel, excepted, and then prayed 
the court to instruct the jury : “If they should believe, from the evidence 
aforesaid, that the defendants, having the note in question, and wishing to 
part with it, in order to avoid suing the maker, and not having occasion or 
desire for a loan of money, offered to sell it to the plaintiff, and that the 
plaintiff, having some accounts with the maker, against which he expected 
to be able to set off the said note, and not with any other design, agreed to 
buy it, and did buy it, for $97 ; and that no loan for usurious interest, nor 
any loan, nor any evasion of the laws against usury was in the comtempla- 
tion of either of the said parties, then plaintiff is entitled to recover which 
the court refused.

The plaintiff’s counsel prayed the court to instruct the jury : “If they 
believe, from the evidence aforesaid, that this note was sold, and not received 
by plaintiff, by way of discount or loan, plaintiff is entitled to recover 
which also was refused.

The plaintiff excepted to the instructions of the court given to the jury 
on the prayers of the defendants ; and also to the refusal of the court to give 
the instruction asked by them. The jury having found for the defendants, 
this writ of error was prosecuted to reverse the judgment of the court on 
the same.

The case was argued by Key, for the plaintiff in error ; and by Coxe, 
for the defendants.
* , Key, for the plaintiff in error, contended, that the *question of

J usury was one depending entirely on the transaction out of which it 
was said to arise. If a loan was the object of the dealing between the par-
ties, it might be usury ; but if it was only the sale of a note already made, 
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it was not so. Why should not a person who has claims upon him purchase 
a note, to set it off against such demands ? Why should not the holder of a 
note sell it for what he may consider it worth ? The reason that such a 
sale of a note is said to be usurious is, that the indorser who disposes of it 
is liable ; and yet the sale of a bill of exchange, the payment of which is 
guarantied by the seller, is valid. He cited, Scott v. Lloyd, 4 Pet. 205 ; 1 
Stark. 385 ; 2 Barn. & Aid. 588 ; 2 Munf. 36 ; 8 Cow. 369 ; 3 Bos. & Pul. 
154; 1 Call 66, 70 ; 1 Dall. 217 ; 2 Str. 1243.

Coxe, for the defendants in error, argued, that the sale of the note by 
the defendants, they being indorsers upon it, was a borrowing of money on 
usury. While it is admitted, that promissory notes may be sold for less 
sums than their nominal amount, and with larger deductions than the regu-
lar discount; yet, in no such cases, does the seller continue liable for 
the repayment of the money, by indorsing the note. The indorsement of the 
note made it a direct contract between the plaintiff and the defendant, for 
the loan of money, on a usurious consideration. There was nothing, there-
fore, to leave to the jury ; the fact was admitted, and the law was properly 
applied to it by the court. He cited, 13 Johns. 52 ; 15 Ibid. 44 ; 2 Johns. 
Cas. 60 ; 15 Mass. 96 ; 2 Conn. 175.

Joh ns on , Justice, delivered the opinion of the court.—This was an action 
by the indorsee against the indorser of a promissory note, in which the 
plaintiff here was plaintiff in the court below. It comes up upon exceptions 
taken to certain instructions given at the instance of the defendant, and to 
the refusal of other instructions prayed for by the plaintiff. On the motion 
of the defendants, the court instructed the jury, “ that if they believed, 
from the evidence, that the plaintiff received the note in question, from the 
defendants, with their indorsement upon it, and without any understanding 
that the defendants were not to be responsible upon their *indorse- 
ment,” at a discount beyond the legal rate of interest, then the trans- L 
action was usurious, and he could not recover. The plaintiff then moved 

[the court to instruct the jury to this effect: “ that if they believed the evi- 
[ dence made out a case in which there was no loan contemplated, nor any 
evasion of the laws against usury, but simply a sale of the note in question, 
then the transaction was not usurious, and the plaintiff was entitled to 
recover which instruction the court refused.

The case makes out the note to have been a bond fide business transac- 
Ition, not infected with usury in its origin, nor made up for the purpose of 
I raising money in the market; and the decision of the court below, of cours^. 
I affirms this proposition, “that in the sale of such a note, for a sum so much 
less than that, on its face, as will exhibit a discount beyond the legal rate of 

I interest, the guarantee or indorsement of the note, without a stipulation 
hgainst the indorser’s liability, makes out a case of usury ; that is, per se, a 
Insurious contract between the indorsee and indorser ; and no action can be 
Imaintained upon it against the indorser.” And since the rule is universal, 
I that there can be no usury, where there is no loan ; it follows, that their 
■decision implies the affirmance of the proposition, that such a guarantee or 
■indorsement necessarily implies a loan.
I It is necessary to bear in mind, that we are not now called upon to con- 
I aider a case occurring upon the transfer of a note, which is, in its origin, a
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mere nominal contract—one on which, as the test is very properly established 
in the New York courts, no cause of action arose between the original par-
ties. 15 Johns. 44, 55. The present is a case of greater difficulty, for the 
principle affirmed in the decision under review operates indirectly upon a 
contract not affected by usury ; since, by leaving the possession of the note 
in the indorsee, who has no cause of action, and the cause of action, if any-
where, in the indorser, who has parted with the possession of the note ; it 
virtually discharges the promisor from liability, although his contract, in its 
inception, may have been wholly unimpeachable. Yet the rule of law is 
everywhere acknowledged, that a contract free from usury in its inception, 
shall not be invalidated by any subsequent usurious transactions upon it. 
*1071 hardly be contended, that, although the indorsement gave

1 no cause of action against the indorser, yet it did operate to give a 
right of action against the maker of the note. The statute declares a usurious 
contract to be invalid to all intents and purposes whatever ; a valid indorse-
ment is a contract as well of transfer as of provisional liability ; and if invalid 
to the one purpose, it must be equally so to the other. The courts of New 
York have got over these difficulties, by adjudicating, that whenever the 
note or bill, in its inception, was a real transaction, so that the payee or pro-
misee might, at maturity7, maintain a suit upon it, a transfer by indorsement, 
on a discount, though beyond the legal rate of interest, shall be regarded as 
a sale of the note or bill, and a valid and legal transaction. But not so, 
where the paper, in its origin, was only a nominal negotiation. Such is the 
result of the decision in Jones v. Hake, 2 Johns. Cas. 60 ; Wilkie y. Boosevelt, 
3 Ibid. 66 ; and Munn v. Commission Company, 15 Johns. 44.

It has been argued, that the Massachusetts courts maintain the contrary 
doctrine. But the cases cited will not be found sufficient to bear out the 
argument. The case of Churchill v. Suter, 4 Mass. 156, was the case of a 
nominal contract, a note made to be sold in the market, as is admitted in the 
case stated ; the point of usury was not argued ; and the opinion expressed 
by the learned judge was, at best, but an obiter dictum. However, let that 
opinion be confined to the res subjecta, and there can be no reason for con-
troverting it in this case. It was the case of a nominal sale, a loan with the 
disguise of a sale thrown over it. The case of Bridge v. Hubbard, 15 Mass. 
96, was one of a different character, and decided in conformity with another 
class of cases. It was the case of the substitution of a new contract, for a 
note given for usurious interest due upon previous transactions. The note 
passed into the hands of innocent indorsees, and the question was, whether 
it was affected with the taint of the original usury, or only with the want of 
consideration. And the majority of the court held it to be a security for a 
*1031 l°an money obtained upon usury, and therefore, *void in the hands

J of the present holders. This, of course, is not an adjudication in 
point.

The case of Lloyd v. Keach, 2 Conn. 175, cited from the adjudications 
of Connecticut, is in point ; but it is an authority against the decision under 
review. The note was given in the course of business ; and in a suit brought 
upon it by the indorsee against the maker, the inferior court decided, that 
the sale of such a note by the indorser, on a discount exceeding the legal rate 
of interest, was rendered usurious by his indorsement and guarantee, and 
that the plea of usury was a good bar to a suit instituted against the maker.
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But on an appeal to the supreme court of errors, although there was a con-
siderable diversity of opinion among the judges, a new trial was granted, 
upon the ground that such a transaction was not, per se, usurious ; but that 
its validity must depend upon the bona jides of the transaction, as being a 
pure unaffected sale, or merely a color for a loan.

Upon a subject of such general mercantile interest, we must dispose of 
the question, according to our own best judgment of the law. And it be-
comes necessary first to review some of our own decisions which have a bear-
ing upon it. The first was the case of Levy n . Gadsby, which was an action 
by indorsee against indorser, upon a note which would seem to have origi-
nated in a real transaction, and the defence was usury. But the distinction 
between that case and the present is, that the defence was not set up in that 
case upon any interest or discount taken for the transfer of the note, but 
upon a usurious negotiation for a loan or forbearance with reference to a pre-
existing debt, in consideration of which, Gadsby’s note was indorsed to the 
plaintiff; and thus came within the description of “ an assurance for for-
bearance,” which is made void by the statute, as well as the contract secured 
(3 Cr. 180) ; and the usury there was proved, not inferred from the guarantee 
by indorsement.

The case of Gaither v. Farmers' and Mechanics' Bank, 1 Pet. 37, was 
one precisely of the same character with that of Levy v. Gadsby, except that 
the suit was instituted by the indorsee against the maker ; the cause was 
decided upon the invalidity of the indorsement to transfer the right pjgn 
of action to that indorsee, not to any other holder, the plaintiff being 
the party to the usury. A usurious loan had been negotiated, and Gaither’s 
note to Corcoran, the borrower on usury, indorsed in blank by Corcoran, 
and left with the plaintiff to collect, in payment of the money borrowed. 
It was, therefore, a clear case of an assurance given for money borrowed on 
usury ; and in no way could a court permit the borrower to avail himself of 
the indorsement, without violating the statute.

We recollect no other case in which this court has been called upon to 
consider the effect of usury upon the contracts of parties to negotiable 
paper. We are, therefore, uncommitted upon the question now before us ; 
and free to decide it, as well upon reason and principle, as upon what appears 
to us to be the weight of authority.

There are two cardinal rules in the doctrine of usury, which we think 
must be regarded as the common-place to which all reasoning and adjudica-
tion upon the subject should be referred. The first is, that to constitute 
usury, there must be a loan in contemplation by the parties ; and the second, 
that a contract, which, in its inception, is unaffected by usury, can never be 
invalidated by any subsequent usurious transaction. It is true, with regard 
to the first of these canons, that there are cases which necessarily import a 
loan ; and no disguise, no affectation of sale or barter can divest them of 
that character ; such, for instance, as a man’s selling his own bond or note, 
executed, say, in blank : and when these cases occur, the law puts the stigma 
upon them, without further inquiry. The instrument having had no virtual 
existence, until the loan or sale was negotiated, could in no wise be regarded 
as a transfer of property. But he who sells his lands or stock, and takes a 
note in payment, holds in his hands the representative of property ; an entity 
to which the improvements of society have attached nearly all the rights
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and characteristics, in equity, at least, which were the acknowledged attri-
butes of the property for which it was received. A promise to return the 
money borrowed, is, indeed, one among the ordinary indications of a loan ; 
and upon the idea that the contract of an indorser could not be distinguished 
*11 from a general engagement to repay, have the *decisions in the Con-

J necticut case, and in the court below, in the case at bar, been ren-
dered. But the grounds of distinction are material, for the contract between 
indorser and indorsee is, at best, but a conditional or provisional contract; 
the indorsement of a business note produces a real transfer of interest, 
and the indorsement may wrell be regarded in the light of a guarantee against 
the insolvency of the promisor. In the case of an assignment of a bond, 
with a guarantee against insolvency, which every assignment in Virginia 
and Kentucky, imports, it has been adjudged in both those states, that usury 
does not avoid the effect of the assignment. That the transfer of the right 
of action on the bond is complete ; and if valid for one purpose, it is pre-
sumed it must be so to every one. Littell n . Hord, Hardin 81; Hansbrough 
Baylor, 2 Munf. 36.

These observations are made, to show that the indorsement of this note 
did not necessarily import a loan. But we are not to be understood as inti-
mating, that if, in a treaty for, or conclusion of a loan, the indorsement be 
expressly stipulated for as security for repayment, the contract being usur-
ious, may not invalidate the indorsement, under the character of a security 
or assurance. Such was the decision in Gaither's Case, in this court; and 
these remarks only go to show, that an indorsement, without a stipulation 
against ultimate liability, does not necessarily imply a case of usury. And 
in this we are sustained by the argument ab inconvenienti, or ducitur in 
absurdum, which would result from the contrary doctrine, if considered 
with relation to the second canon or general rule respecting usury, as before 
laid down, to wit: That a contract free from usurious taint in its inception 
is not to be invalidated by any subsequent usurious transaction ; since, as 
has been shown, by converting a sale on a discount into a loan on usury, and 
thus rendering null and void the act of indorsing it, a contract, wholly inno-
cent in its origin, and binding and valid, upon every legal principle, is 
rendered, at least, valueless, in the hands of the otherwise legal holder ; and 
a party to whom the provisions of the act against usury could nevei' have 
been intended to extend, would be discharged of a debt which he justly 
owes to some one.
* .. *Such inconsistencies are not to be lightly incurred ; it is enough,

J to submit to them, when they become unavoidable : but it is easy to 
assign other and adequate motives for selling a note and then indorsing it, 
without imputing to the transaction the negotiation of a loan ; and it is 
enough, if the imputation be not unavoidable. The acts against usury were 
intended to protect the needy ; but the holder of a note may be wealthy, 
may be the lender, not the borrower of the money, and yet find an adequate 
motive both for selling a note and guarantying it. Suppose, the debtor 
absconds, or removes to the Arkansas, or the Oregon ; the very wealth of 
the holder may make it no object to follow him, or prosecute a suit against 
him ; his freedom from necessity may be the holder’s motive for parting 
with the note to another at a moderate sacrifice ; his indorsing it will 
diminish that sacrifice ; and, although removing, the debtor may be wealthy,
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and the inducement for the indorsement may be the conviction that the 
debt is safe—that he will never have to repay what he has received. There 
could be inferred no treaty for a loan from such*  a transaction, nor any 
device to evade the statute. It is a plain contract of bargain and sale, with 
a warranty of the soundness of the property.

We have not had leisure fully to explore the decisions, or the states, on 
the question, but so far as we have gone, the great weight of authority is 
certainly in favor of the validity of the contract under review. The courts 
of Kentucky have recognised the validity of such a transfer, in a case of 
admitted usury between the assignor and assignee of a bond. Littell 
v. Hord, Hardin 82. The courts of Virginia have given validity both to 
the assignment of a bond and the indorsement of a note, expressly created 
for sale, and sold at an usurious discount, where there was no proof of a 
negotiation for a loan. 2 Munf. 36 ; 5 Rand. 33. Those of Maryland also, 
have lent their sanction to the doctrine, in the case of Kenner n . Hord, 
2 Hen. & Munf. 14 ; and in South Carolina, such has long been the estab-
lished doctrine. 1 Bay 456 ; 3 McCord 365.

On the question whether the plaintiff may recover the whole amount of 
the note, or only according to the value of the Consideration paid, 
it will be observed, we are not called upon to express an opinion.

Upon the whole, we are of opinion, that upon both reason and authority, 
the law is in favor of the plaintiff ; and that the court below erred, both in 
the instructions given for the defendants, and in refusing those prayed 
by the plaintiff. Judgment reversed, and a venire de novo awarded.

This  cause came on to be heard, on the transcript of the record from 
the circuit court of the United States for the district of Columbia, holden 
in and for the county of Washington, and was argued by counsel : On con-
sideration whereof, it is adjudged and ordered by this court, that the judg-
ment of the said circuit court in this cause be and the same is hereby 
reversed and annulled ; and that this cause be and the same is hereby re-
manded to the said circuit court, with directions to award a venire facias 
de novo.

* Jame s  S. Douglas s and others, Plaintiffs in error, v. Reynol ds , [*113 
Byrne  & Compa ny , Defendants in error.

Guarantee.—Letter of credit.
Action upon the following letter of guaranty, written by the defendants and delivered to the plain-

tiffs: “Port Gibson, December 1827. Messrs. Reynolds, Byrne & Co. Gentlemen:—Our friend, 
Mr. Chester Haring, to assist him in business, may require your aid, from time to time, either by 
acceptance or indorsement of his paper, or advances in cash; in order to save you from harm 
by so doing, we do hereby bind ourselves, severally and jointly, to be responsible to you, at any 
time, for a sum, not exceeding eight thousand dollars, should the said Chester Haring fail to do 
so. Your obedient servants, James S. Douglass, John G. Singleton, Thomas Going.”

One count in the declaration was for money lent, and money had and received : Held, that upon 
a collateral undertaking of this sort, no such suit was maintainable.

The depositions of several witnesses, clerks in the counting-house of the plaintiffs, were admitted, 
on the trial of the cause, in which the witnesses stated, that they knew that the letter of credit 
was considered by the plaintiffs as covering any balance due by C. H. to them, for advances 
from time to time, to the amount of $8000; that advances were made, and moneys paid by 
them, on account of C. H.. from the time of receiving the said letter, predicated on the letter
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